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The Anti-trust Act of July 2, 1890, c. 647, 26 Stat. 209, should be con. strued in the light of reason; and, as so construed, it prohibits all
contracts and combination which amount to an unreasonable or
undue restraint of trade in interstate commerce.
The combination of the defendants in this case is an unreasonable
and undue restraint of trade in petroleum and its products moving
in interstate commerce, and falls within the prohibitions of the act
as so construed.
Where one of the defendants in a suit, brought by the Government in a
Circuit Court of the United States under the authority of § 4 of the
Anti-trust Act of July 2, 1890, is within the district, the court,
under the authority of § 5 of that act, can take jurisdiction and
order notice to be served upon the non-resident defendants.
Allegations as to facts occurring prior to the passage of the Anti-trust
Act may be considered solely to throw light on acts done after the
passage of the act.
VOL. CCXXI-1

(1)

2

OCTOBER TERM, 1910,
Syllabus.

.

'

221

u.s.

The debates in Congress on the Anti-trust Act of 1800 show that one
of the influences leading to the enactment of the statute was doubt
as to whether there is a common law of the United States governing
the making of contracts in restraint of trade and the creation and
maintenance of monopolies in the absence of legislation.
While debates of the body enacting it may not be used as means for
interpreting a statute, they may be resorted to as a means of ascertaining the conditions under which it was enacted.
The t~ "t:es1;raint of trade,'' and "attempts to monopolize," as
used in the Anti-trust Act, took their origin in the common law and
were famili!IJ" in the law of this country prior to and at the time of
the adoption of the act'; and their meaning should be sought from
the· conceptions of both English and ~erican law prior to the
passage of the act.
.
·
The original doctrine that all contracts in restraint of trade were
illegal was long since so modified in the interest of freedom of individua,Is to contract that the contract w~ valid if the resulting
restraint was only partial in its operation and was otherwise reasonable.
The early struggle in England against the power to create monopolies
resulted in establishing that t.hose institutions weJTe incompatible
with the English Constitution.
At common law monopolies were unlawful because of their restriction
upon individual freedom of contract and their injury to the public .
and at common· law; and contracts creating the same evils were
brought within the prohibition as impeding the due course of, or
being in restraint of,.trade.
At the time. of the. passage of the Anti-trust Act the English rule was
that the individual was free to contract and to abstain from contraQting and to exercise every reasonable right in regard thereto,
except only as he was restricted from voluntarily and unreasonably
or for wrongful purposes restraining his right to carry on his trade.
Mogul Steamship Co ..v. McGregor, 1892, A. C. 25.
A decision of the House of Lords, although announced after an event,
may serve reflexly to show the state of the law in England at the
time of such event.
This country has followed the line of development of the law of Eng~
land, and the p11blic policy has been to prohibit, or treat as illegal,
contracts, or acts entered into with intent to wrong the public and
which unreasonably restrict competitive conditions, limit the right
of individuals,· restrain the free flow of commerce, or bring about
public evils such as the enhancement of prices.
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The Anti-trust Act of 1890 was enacted in the light of the then existing practical conception of the law against restraint of trade, and the
intent of Congress was not to restrain the right to make and enforce contracts, whether resulting from combinations or otherwise,
which do not unduly restrain interstate or foreign commerce, but
to protect that commerce from contracts or combinations by methods, whether old or new, which would constitute an interference
with, or an undue restraint upon, it ..
The Anti-trust Act contemplated and required a standard of interpretation,· and it was intended that the standard of reason which
had been applied at the common law should be applied in determining whether particular acts ·were within its prohibitions.
The word ''person" in § 2 of the Anti-trust Act, as construed by reference to § 8 thereof, implies a corporation as well as an individual.
The commerce referred to by the words "any part" in § 2 of the Antitrust Act, as construed in the light of the manifest purpose of that
act, includes geographically any part of the United States and also
any
the classes of things forming a part of interstate or foreign
commerce.
The words "to monopolize" and "monopolize" as used in § 2 of the ·
Anti-trust Act reach every act bringing about the prohibited result.
Freedom to contract is the essence of freedom from undue restraint on
the right to contract.
In prior cases where general language has been used, to the effect that
reason could not be resorted to in determining whether a particular
case was within the prohibitions of the Anti-trust Act, the unreasonableness of the acts under consideration was pointed out and
those cases are only authoritative by the certitude that the rule of
reason was applied; United States v. Trans-Missouri Freight Association, 166 U.S. 290, and United States v. Joint Traffic Association,
171 U. S. 505, limited and qualified so far as they conflict with the
construction now given to the Anti~rust Act of 1890.
The application of the Anti-trust Act to combinations involving the
production of commodities within the States does not so extend the
power of Congress to subjects dehors its authority as to render the
statute unconstitutional. United States v. E. C. Knight Co., 156
U. S. 1, distinguished.
The Anti-trust Act generically enumerates the character of the acts
prohibited and the wrongs which it intends to prevent and is susceptible of being enforced without any judicial exertion of legis. lative power.
The unification of power and control over a commodity such as pe-
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troleum, and its products, by combining in one corporation the
stocks of many other corporations aggregating a vast capital gives
rise, of itself, to the prima facie presumption of an intent and purpose to dominate the industry connected with, and gain perpetual
control of the movement of, that commodity and its products in
the channels of interstate dtlmmerce in violation of the Anti-trust
Act of 1890, and that presumption is made conclusive by proof of
specific acts such as those in the record of this case.
The fact that a combination over the. products of a commodity such
as petroleum does not include the crude article itself does not take
the combinatic;>n outside of the Anti-trust Act when it appears that
.the monopolization of the ·mariufacttired produ,cts necessarily ·controls the crude article.
·
·
Penalties which are not authorized by th~ law cannot be inflicted by
judicial authority.
·
The. remedy to be administered in case of a combination violating the
Anti-trust Act is two-fold: first, tg forbid the continuance of the
prohibited· act, ·and second, to· so dissolve the combination as to
neutralize the force of the unlawful power.
The constituents of an unlawful combination under the Anti-trust
Act should not be deprived of power to make normal and lawful
contracts, but should be restrained f:rom continuing or recreating the·
unlawful combination by any means whatever; and a dissolution of
theoffending combination. shmud U()t deprive the cons¥tuents of
the. right to live under the law but should compel them to obey it.
In deternuning the remedy against an unlawful combination, the court
must consider the result and not mflict serious injury on the public
by causing a cessation of interstate COIIll1lerce in a necessary commodity.
·. .
·
· ··
173 Fed. Rep.177, modified and affirmed.

THE facts, which involve the construction of the Sherman Anti-trust Act of July 2, 1890, and whether defendants had violated its provisions, are stated in the opinion.

Mr. John G. Johnson and Mr. John G. Milburn, with
whom Mr. Frank L. Crawford was on the brief, for appellants:
The acquisition in 1899 by the Standard Oil Company
of New Jersey of the stocks of the other companies was
not a combination of independent ent~rprises. All of the
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companies had the same stockholders who in the various
corporate organizations were carrying on parts of the one
business. The business as a whole belonged to this body
of. common stockholders who, commencing prior to 1870,
had as its common owners gradually built it up and developed it. The properties used in the business, in so far
as they had been acquired by purchase, were purchased
from time to time with the common funds for account of
the common owners. For the most part the plants and
properties used in the business in 1899 had not been acquired by purchase but were the creation of the common
owners. The majority of the companies, and the most
important ones, had been created by the common owners
for the convenient conduct of branches of the business.
The stqcks of these companies had always been held in
common ownership. The business of the companies and
their relations to each other were unchanged by the transfer of the stocks of the other companies to the Standard
Oil Company of New Jersey.
The Sherman Act has no application to the transfer to,
or acquisition by, the Standard Oil Company of New
Jersey of the stocks of the various manufacturing and
producing corporations, for the reason that such transfer
. and acquisition were not acts of interstate or foreign commerce, nor direct and immediate in their effect on interstate and foreign commerce, nor \Yithin the power of
Congress to regulate interstate and foreign commerce.
United States v. Knight, 156 U.S. 1; In re Greene, 52 Fed.
Rep. 104.
The contracts, combinations and conspiracies of § 1 of
the Sherman Act are contracts and combinations which
contractually restrict the freedom of one or more of the
parties to them in the conduct of his or their trade, and
combinations or conspiracies which restrict the freedom
of others than the parties to them in the conduct of their
business, when these restrictions directly affect interstate
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or foreign trade. Purchases or acquisitions of propertJ
are not in any sense such contracts, combinations or cori·
spiracies. Contracts in restraint ·of trade are contracu
with a stranger to the contractor's business, although ir
some cases carrying on 'a similar one, which wholly o1
partially restricts the freedom of the contractor in carry·
ing on that business· as otherwise he would. Holmes, J.,
in Northern Securities Case, ~ 93 U.. S. ·404; Pollcrck oil
Contracts, 7th ed., p. 352. Such contracts are invalid because of the injury to the public in being deprived of the
restricted party's industry and the injury to the party
himseif by. being precluded from pu~uii:J.g his occupation.
Oregon Steam Navigation Co. v. Windsor, 20 Wall. 68;
· Alger v~ Thapker, 19 Pick. 54. Combinations· in restraint
of trade are combinations between two or more persons
whereby 'each party is restricted in his freedom in cariy1
ing on his business ip. his own way. ··Hilton v. Eckersley;
6 Ei. & BI. 47.
.
.
.
The cases in which combinations have been held ih~
valid ~t common).aw as being in restraint of trade deal
with executory' agreements between independent manu.;;
facturers · and · deaiers whereby the freedom of each to
conduct his business with respect to his own iii teres~ and
judgment is restricted~ Morris Run Coal Co. v. Barclay
Coal-<Jo., 68 Pa. St: 173; Salt Oo. v. Guthrie, 35 Oh. St.
666; Arnot v. Pittston and Elmira Coal Co., 68 N. Y. 558;
Craft v. McCoiiOughy, 79' Illinois, 346; India Bagging
Association v: Kock,.14 La. Ann. 168; Vulcan Powder Co.
v. Hercules Powder Co., 96 California, Q10; Oil Co. v.
Adoue, 83 Texas1 650; Chap~n v. Brown, 83 Iowa, 156.
The cases in which trusts and similar combinations h~ve
been held invalid as combinations in restraint of trade all
deal with devices employed to secure the centralized control of separately owned concerns. People v. North River
Sugar Refining Co., 54 Hun, 354; S. C., 121 N. Y. 582;
State v. Nebraska Distilling Co., 29 Nebraska, 700.; PocO/-
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hontas Coke Co. v. Powhatan Coal & G_oke Co., 60 W. Va;
508.
.

A conspiracy in restraiD.t of trade is a combination of
two or more to deprive others than its members of their
freedom in conducting their bUsiness in their own way by
acts having that effect. A combination to boycott is a
sufficient illustration.
·
The Sherman Act did not enlarge the category of contracts, combinations and conspiracies in restraint of trade.
United States v. Tr~ns-Missouri Association, 166 U.S. 290;
United States v. Joint TrfLffic Association, 171 U. S. 505;
. Addyston Pipe &; Steel Co. v. United States, 175 U. S.
211; Montague v. Lowry, 193 U. S. 38; Swift v. United
States, 196 U. S. 375; Loewe v. Lawlor, 208 U. S. 274;
Continental Wall Paper Co. v. Voight & Sons, 212 U. S.
227, all involved combinations, either expressly by the
terms of the agreeme:q.ts constituting them, restricting
the freedom of each of the members in the conciuct of his
or its business, or in the nature of conspiracies to restrict
the freedom of others than their members· i~ the conduct
of their business. The Northern Securities Case, 193.
U. S. 197, was a combination which, through the device
adopted, restricted the freedom of the stockholders of
two independent railroad companies in the separate and
· independent control and management of their: respective
companies.
Purchases and acquisitions of .Property do not restrain
trade. The freedom of a trader is not restricted by the
sale of his property a:h.d btisiness. The elimination of
competition~ so far as his 'property and business is concerned, is not· a restraint of trade, but is merely an incidental effect of the exercise of the fundamental civil
right to buy and sell property freely. The acquisition of
property is not made illeg~l. by the fact that the pur:chaser intends thereby to put an end to the use of sucli
property in competition with him. Every purchase of
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property necessarily involves the elimination of that property from use in competition with the purchaser and, therefore, implies an intent to effect such elimination. Gin' cinnati Packet Co. v. Bay, 200 U.S . .179.
The transfer to, and acquisition by, the Stan<4rd Oil
Company of New Jersey of the stocks of the various
corporations in the year 1899 was not, and the continued
ownership of those shares with the control which it confers is not, a combination or conspiracy in restraint of
trade declared to be illegal by the first section of the
Sherman Act. Because of the common ownership of the
different properties in interest they were not independent
or competitive but they were the constituent elements of
a single business organism. This situation was not affected by the transfer to the Standard Oil Company of
New Jersey, who had the same body of stockholders and
had controlled the separate companies and continued to
, control· them through the Standard Oil Company of New
Jersey. These considerations differentiate the present
case from the Northern Securities Case, 193 U. S. 197.
The Northern Securities Case dealt with a combination of
diverse owners of separate and diverse properties which
were bound by the law of their being as quasi-public
corporations invested with public franchises to continue
separate, independent and competitive, creating through
the inst:cumentality of the holding company a common
control which would necessarily prevent competitive
relations.
There is no warrant for the assumption that corporations engaged in the same business are naturally or
potentially competitive regardless of their origin or ownership. If the same body of men create several corporations to carry on a large business for the econo:Qlical advantages of location or for any other reason, and the
stocks of these corporations are all in common ownership, it is a fiction to say that they are potentially com-
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petitive or that their natural relation is one of competition.
The common owners of the Standard Oil properties
and business had the right to vest the properties and business in a single corporation, notwithstanding that such a
transaction might tend to prevent the disintegration of
the different properties into diverse ownerships. The
Sherman Act does not impose restrictions upon the rights
·
of joint owners.
The acquisitions prior to 1882 were lawful and their
effect upon competition was incidental. The purpose of
the trust of 1879 was to bring the scattered legal titles to
the ioint properties then vested i:u various individuals into
a single trusteeship. • The purpose of the Trust Agreement
of 1882 was to provide a practicable trusteeship to hold
the legal title to the joint properties, an effective executive
management and a marketable symbol or evidence of the
interest of each owner. The only question raised in the
case of $tate v. Standard Oil Company, 49 Oh. St. 137,
was whether it was uUra vires for the Standard Oil Company of Ohio to permit its stock to be held by the trustees
instead of by the real owners. The method of distribution adopted on the dissolution of the trust was the only
feasible ·plan of distribution. Each certificate-holder was
given an assignment of his proportionate interest in all
the companies. All being. parts of the common business
there was no basis for separate valuations. The value of
the interest of every owner was dependent upon its being
kept together as an entirety. The transaction of 1899
was practically an incorporation of the entire business by
the common owners thi-ough the ownership of the Standard Oil Company of New Jersey. That was the plain
purpose, object and effect of the transaction.
The first section of the Sherman Act deals directly with
contracts, combinations and conspiracies in restraint of
trade. The second section deals directly with monopoliz-
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ing and attempts to monopolize. Monopolizing does not
el)large the operation of the first section nor does its ab- .
.sehce restrict the operation of that section..
The first section deals With entities, a contract, combination, a coilspiiacy; and the entities themselves are
expre~:Jsly deciared to be illegal, and may be annulled or
destroyed. The second section deals with ~cts.
1\,t common law. monopoly had a precise definition.
Blackstone; Vol. 4, p. 160; Butchers' Union Co. v. Crescent
City Co.; 111 U. S. 756. · Monopoly imports' the idea of
exclusiven~ss and an exclusiveness existing by reason of
the restramt of the liberty of others. With the commonlaw monopoly the restraint resulted from the grant of
the exclusive right or privilege. Under the Sherman Act
there must be some substitute for the grant as a source
of the exclusivenE)ss and restr~nt essential to monop-oliz-·
iiig. The essential. element is found in the statement of
Judge .Jackson (In re Greene; 52 Fed. Rep. 116) that
nionopolizip.g is SE'lcuring or acquiring "the exclusive right
in such trade o:r "coJlliiierce by mea~ which.·prevent .or
restrain others fr@l engaging therein." EJ,tcltision by
competition . is not monopolizing. · :Pollock on Tort~,
8th ed.; P• 1~2j Mogul Case, L .. R. 23 Q. B. D. 615; (1892)
App. Cas. 5i.. ,Monopolizing. within the act is the appropriation ·of a trade by means of contracts, combinations
or conspiracies. in ref3traint o( trade or other unlawful ·or
tortidll$ acts; whereby. "the subject in general is re- ·
strained frow that Uberty of . • • trading which he
had before/' In. the absence of such means or agencieS of
· exclusio:Q., size, aggregated capital, power, and volume of
btisihesa.li.i'e not monopolizing in a legal sense.
Swiftv. United States; 196 U: S. 375, waa the case of a.
combination of -co:rporations1 ·firms and individuals sepa'rateiy . and independently engaged hi the hus.iness; together controlling nearly the whple of it; to monopolize
it by certain acts and· courses of conduct . effective to
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that end when done and pursued by such a combination.
Richardson v. Buhl, 77 Michigan, 632; People v. North
River Sugar Refining Co., 54 Hun, 354; State v. Standard
Oil Co., 49 Oh St. 137; State v. Distillery Co., 29 N&braska, 700; Distilling Co. v. People, 156 Illinois, 448, and
Anderson v. Shawnee Compress Co., 209 U. S. 423, rest
upon special grounds and are not applicable to this case.
See on the other hand, In re Greene, 52 Fed. Rep. 104,
Jackson, J.; Trenton Potte7ies Co. v. Oliphant, 58 N. J.
Eq. 507; Oakdale Co. v. Garst, 18 R. I. 484; State v. Continental Tobacco Co., 177 Missouri, 1; Diamond Match Co.
v. Roeber, 106 N.Y. 473; Davis v. Booth & Co., 131 Fed.
Rep. 31; Robinson v. Brick Co:, 127 Fed. Rep. 804. The
acquisition of existing plants or properties however extensive, though made to obtain their trade and elim.inate
their competition, is not a monopoly at common law or
monopolizing under the Sherman Act, in the absence of
the exclusion of others from the trade by conspiracies to
that end or contracts in restraint of trade on an elaborate
and effective scale, or other systematic, wrongful, tortious
or illegal acts. When such monopolizing is· present th~
remedy of the act is to prohibit the offending conspiracies,
contracts, and illegal acts or means of exclusion, leaving
the individual or corporation to pursue his or its business
with the properties and plants that have been acquired
or created shorn of the monopolizing elements in the con..
duct of the business.
The acquisition of competing plants and properties
cannot be rendered unlawful. by imputing to such ac..
quisitions an intent to monopolize. The acquisitio:n of
plants and properties does not exclude anyo:ne from the
trade and therefore the intent to mo:p.opolize cannot be
attributed to such acquisitions. The proposition that an
acquisition of property is rendered invalid because of a.
collateral intent to monopolize is not sustaine<l by the
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authorities relied upon to support it. Addyston Pipe
Case, 85 Fed. Rep. 291, and cases there cited. The substantial acquisitions made by the owners of the Standard
Oil business antedated the Sherman Act and they resulted from separate transactions extending over a long
period of years. They were in all cases aecretions to an
existing business. They formed an insignificant part of
the business as it now exists. The Sherman Act is intended to prevent present monopolizing or attempts to
monopolize. Whether acquisitions made many years ago
were or were not associated with an attempt to monopolize
has no relation with the present attempt at monopolizing.
The Standard. Oil Company of New Jersey was not
monopolizing, or attempting to monopolize, or combining
with anyone else to monopolize, interstate and foreign
trade in petroleum and its products when this proceeding
was instituted, or at any time.
The ownership of the pipe lines has not been a means
of monopolizing. S1:1bstantially all of the pipe lines owned
by the Standard Oil companies have been constructed
by those companies. There has never been any exclusion
· of anyone from the oil fields either in the production of
oil, or its purchase, or its storage, or its gathering or
transportation by pipe lines. Ownership of the pipe lines
does not give the Standard companies any advantages in
dealing with the producers which are not open to others.
The decree erroneously includes and operates upon
several of the appellant companies.
The sixth section of the decree is unwarranted and
impracticable in various of its provisions.
It was error to deny the motion of the appellants to
vacate the order permitting service upon them outside of
the Eastern Division of the Eastern District of Missouri,
and to set aside the service upon them of the writs of
subpcena i~sued thereunder; and error to ov~rrule the
pleas of the appellants to the jurisdiction of the court
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over them. The appellants were not residents of the
Eastern District of Missouri nor were they found therein
when the order was made authorizing the service of
process upon them outside of the district. There was no
proceeding pending in that district involving a controversy for the determination of which the appellants were
necessary parties.
Mr. D. T. Watson, also for appellants:
The Government has failed to maintain the affirmative
of the issue made by the pleadings. Brent v. The Bank, 10
Pet. 614; The Siren, 7 Wall. 154; United States v. Stinson,
197 u. s. 200, 205.
The transfer in 1899 to the Standard Oil Company of
New Jersey of the various non-competitive properties
jointly used by them as one property was not a restriction
of interstate trade, or an attempt to monopolize, or a
violation of the Sherman Act.
The Sherman Act permits trusts, combines, corporations and individuals to enter into and compete for interstate trade so long as they act lawfully. It does not seek
to regulate the methods nor forbid those who enter into
trade from doing their business in the form of a trust,
corporation or combine, provided they carry it on
lawfully.
The Standard Oil Company of New Jersey after 1899
might l~gitimately a:Q.d properly compete for interstate
trade, notwithstanding the combination of the group of
properties gave it a great power, only provided it did not
restrain such trade or by unlawful means seek to gain a.
monopoly contrary to the provisions of the Sherman Act.
There is nothing in this case. to show that after 1899
the combination did unlawfully compete, restrict or seek
to monopolize interstate trade; yet such evidence was
indispensable to prove that the combination was violating the Sherman Act in 1906. See the Calumet & Hecla
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Case, Judge Knappen, 167 Fed. Rep. 709, 715; Judge ·
Lurton, 167 Fed. Rep. 727, 728; Judge Gray in United
States v. Reading Co., decided December 8, 1910.
There is a great difference between the Northern Securities· Case and the case at bar.·
On the question of potential competition, the idea of
competition between properties all owned·· by the same
persons is a novelty. The idea that properties themselves
compete, and that.if one man owns two or more he must·
compete with himself,is startling. Competition, betwe.en
joint owners is also novel. Fairbanks v. Leary, 40 Wi~
consin, 642, 643; WhitJ.Oell v. 'continental TobaccO Co., 125
Fed. Rep. 454.
Competition is the striving of two or more persons, or
corporations, either individually or jointly, for one thing,
i. e., trade; it is personal action; the strife between different· persons. Properties do not compete. Their relative
locations. may more readily enable their owners to use
them in competition, but of themselves and as against
each other, they do not compete.
This idea makes the Sherman Act read that the sam~
person or group of individuals shall not own and operate.
two or mOl'e sites for refineries or for stores or for any
kind of manufactories which might be used by different
owners in competition. Joint Traffic Association Ca8e,
171 u. s. 505, 567.
The words'" potential" or "naturally competitiye" are
not in the Sherman Act. Cascade Railroad Co. v. Superior
Court, 51 Washington, 346. The rule of potential competition refers only to the ownership of thfl physical
properties which produce the oil which goes into inter.,
state commerce, and not to the oil itself. United States v.
E. C. Knight Co., 156 U. S. 1; Northern Securities Co. v.
United States, 193 U. S. 407.
·~
The Sherman Act is a highly penal one. In a criminal
prosecution under the act the degree of proof is beyond a
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reasonable doubt. In a civil suit under it, the degree is
not so great, ·but the proof must be direct, plain and convincing. United States v. Tra~Missouri Freight Assn., 58
Fed. Rep. 77; Northern Securities Co. v. United States, 193
U. S. 197, 401; State v. Continental Tobacco Co., 177 Mississippi, 1.
There is a distinction between· private traders and railroad companies; and see also distinction under Sherman
Act between quasi-public corporations and privatEl traders.
Trans-Missouri Case, 166 U. S. 290 ..
The mere method in which stocks are held is nqt prescribed by the Sherman Act; all methods·are lawful if not
used to restrict trade or gain an unlawful monopoly.
Under the court's ruling the effectiveness of a large business organization may, by reason of that very fact, bring
it under the Sherman Act.
The decree below was not justified by the facts found by
the court; or by the Sherman Act; after th!3 court in § 5
permitted the distribution among the shareholders of the
Standard Oil Company of New Jersey of the stocks held
by that company, it did without laWful authority-so to do,
define and limit the method of that distribution; restrict
the distributees in the future sale, use and disposal of
their stocks; restrict· the distributees in the sale, use and
disposal of their properties; and in the contract relations
thereafter to exist, as well as the use and disposition of
the different properties in such a drastic manner as to
greatly injure and destroy the value of the same and
render their future profitable use practically impossible.
The decree disintegrates properties built with appellants'
moneys for joint use so as to create units that never before existed and compels these units separately to carry
on business and compete with other units, directly contrary to the purpose of their creation. It allows the future
operation and use of the refineries, pipe lines, and other
p:J:operties of the appellants. only under the. vague and
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indefinite, but broad and comprehensive, terms of § 6 of
the decree, by subjecting those who in the future operate
them to attachillent for contempt for unwittingly violating
vague and indefinite terms. · It prohib~ts appellants from
engaging in all interstate commerce until the discontinuance- of the operation of the illegal combination, thus inflicting a new penalty for an indefinite and uncertain
period.
All of such restrictions are unauthorized by the Sherman Act, are in violation of the settled rules governing
injunctions, and are contrary to the provisions of the
different decrees heretofore approved by this court under
the Sherman Act, and especially the one in the N orthe:rn
Securities Case.
The decree authorized by the Sherman Act is wholly
negative, and one that merely enjoins-stops an illegal
thing iii operation when the petition is filed or which then
is foreseen. Lacassagne v. Chapius, 144 U. S. 124; E. C.
KnightCo.Case, 156U. S.1, 17; Harrimanv.NorthernSecurities Co., 197 U. S. 244, 289; SWift & Co. v. United
States, 196 U. S. 375, 402; United States v. Reading Co.,
. decided by Circuit Court of the Third Circuit, December 8, 1910.
The. Sherman Act prescribes certain specific methods
of relief which are exclusive of all others. Noyes on
Intercorporate Relations, 2d ed., 1909, § 406; Greer, Mills
, & Co. v. Stoller, 77 Fed. Rep. 1, 3; Minnesota v. Northern
Securities Co., 194 U. S. 48, 71; Barnet v. National Bank,
98 U. S. 555, 558; East Tennessee R. R. Co. v. Southern Tel.
Co., 112. U. S. 306, 310; Farmers' Bimk v. Dearing, 91
U. S. 29, 35; United States v. Union Pacific Railroad Co.,
98rt s. 569.
The decree hampers· and greatly injures the _value of
the stock of the stockholders, though they are not parties
to the bill.
A corporation, when party to a bill in equity, does rep-
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resent its stockholders, but only within the scope of corporate power; and not as to the individual rights of the
stockholder to do with his property as he chooses. Taylor
& Co. v. Southern Pacific Co., 122 Fed. Rep. 147, 153, 154.
A corporation has no right to conclude or affect the ·right
of any shareholder in respect of the ownership or incidents
'of his particular shares. Brown v. Pacific Mail Steamship
Co., Fed. Cas. No. 2025; 5 Blatch. 525; Morse v. Bay State
Gas Co., 91 Fed. Rep. 944, 946; Harriman v. Northern Securities Co., 197 U. S. 244, 288-290.
The decree follows the appellants and their properties
after the dissolution.
The Sherman Act closely limits and defines the power
of the court on a petition filed to give equitable. relief.
The petition must pray that such violations shall be enjoined or otherwise prohibited; and it is these violations
of the act that the court may now enjoin, and only such
violations. Past unlawful cpmpetition does not deprive
parties of their right to conduct lawful competition.
New Haven R. R. Case, 200 U.S. 361, 404.
The Sherman Act does not give power to the courts to
strike down and disintegrate a non-competing group of
physical properties used to manufacture an article of
trade. These physical properties are bought and held
and used under state laws; they do not enter into interstate commerce and hence. are not under Federal control.
New Haven R. R. Co. v. Interstate Com. Comm., 200 U. S.
361, 404; State v. Omaha Elevator Co., 75 Nebraska, 637.
The effect of the decree is ruinous. For instance, these
companies jointly own 54,616 miles of pipe lines, of which
the seven individual defendants and their associates built.
over 50,000 miles, in which they have an investment of
over $61,000,000.
The decree splits up this pipe line system into eleven
parts, takes away from the owners, who jointly built the
pipe lines and who created the sub-companies, all control
VOL.·
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over the different sub-companies, and compels the eleven
different parts to stand alone, independently of their
· prin~ipal and· of each other, to be hostile to and to compete with their principal and with one another.
·Pipe lines ate never parallel but always continuous,
and. each line has a value which depends wholly upon its
connection with other parts of the system, and whether
all are mied together as one whole. The carrying out of
the decree would cut the pipe line system ihto isolated
.segments, prevent such use, and · make the successful
operation of the pipe lines irilpossible.
.
The decree would especially destroy the value of the
stock of all shareholders who each had five shares or less.
The stockholders on Augustl9, 1907, holding from one to
four shares each numbered 1,157, and the stockholders
owning five shares each numbered 439, out of a total num-'
·
her ·of 5,085 stockholders.
Considering the·case de novo, and not on the fuidings·.of
the court below} it· is not true that when the' petition fu
this ·casewas filediiD. 1900; thd seven individual appellants
aiid their "associates, private' traders in oil, were, contrary to the provisions of the Sherman· Act, carrying on a
conspiracy to restrain. interstate and foreign trade in oils;
and tO gain by illegal means a monopoly thereof.·
The Federal law allowed and allows each of the individuals· to compete freely for the interstate and' foreign
traffic in andits products. He may use all the weapons
that his ingenUity arid. skill can suggest, to wage a sue~
cessful warfar€f. · His rights to compete are not limited to
merely S'\lCh means as are fair or reasonable, but are oniy
limited to suck as are unlawful and directly tend to tlie
violation of the Sherman Act. The Federal law also
allows. and assures to·. each competitor whatever share,
however large, of the interstate or foreign trade in oil he
or ·they may win provided his me~s are not unlawful.
The Shen:nan Act was passed to protect trade and further
1

'

oil
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competition. It makes such restraint and monopoly a.
crime and inflicts, on conviction, severe penalties for such
offense. It permits one set of competitors to purchase
the property of other competitors solely to avoid further
competition. The mere size of the competing corpox:ations or combinations is immaterial.
The monopoly of a trade at common law was forbidden
because, and only because, it exclu~ed all others from
practicing such trade, and seems to have been thEm
. limited to a royal grant, ast for example, giving the exclusive right to manufacture playing cards. It was and
is a distinct thing from engrossing, .regrating or forestalling
the market, all of which were based on the prevention of
· artificial prices for the necea13aries of 'life. No one of these
falls under Federal jur.isdiction, but each is subject to
state control only.
The present litigation is between the Federal Government and certain of its citizens. The questions involved
are solely the rights of these Federal citizens and the effect upon those rights of the Sherman Act, and whether
these Federal citizens have violated the provisions of
that act:
There was and is no such thing as a Federal crime,
aside from express congressional acts, and as no such act
was in existence prior to 1890, as to the matters charged .
in the petition, all the matters and things done by the defendants prior thereto are immaterial.
This case involves, and only involves; the question of
the restraint and monopolization of interstate and foreign
trade in oil in November, 1906, whe.n the petition was
filed; it does not involve any alleged restraint or monopoly
of the oil industry in any of the States.
The appellants were lawfully entitled to so hold and
use in interstate trade all of its combined properties.
To succeed in this case, the Government must also show
that the_ said Standard Oil Compan~ was then in 1906
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using its power to actually restrain interstate or foreign
trade in oil, or was then in 1906 excluding or attempting
to exclude by illegal means others from said trade and
attempting to monopolize the same, or a part thereof.
The Sherman Act does not compel private traders,
however organized, to compete with each other. The character of the oil business was and is such that a great corpora-tion was and is an economic necessity for carrying on
that industry. The growth and success of the Standard
Oil Company was the result of individual enterprise and
the natural laws of trade. It was not the. result of unlawful means, but of skill, unremitting toil, denials and
hardships, and is an instance of where the continuous use
for forty years of skill, labor and -capital reached a great
success.
To prove a violation of § 1 of the Sherman Act the
Government must clearly show that when the petition
was filed appellants were then actually restraining interstate trade in oil.
To prove a monopoly under § 2 of the Sherman Act,
the Government must show that the appellants were,
when the petition was filed, then using unlawful means
to maintain their control of the industry and that the
appellants were then by U!Uawful means excluding others
from said industry.
The Attorney General and Mr. Frank B. Kellogg, with
whom Mr. C6rdenio N. Severance was on the brief, for the
United States:
It is immaterial th,t,lt this conspiracy had its inception
prior to the enactment of the Sherman Law, ·or that many ·
of the rebates and discriminations granted by the railroads which enabled the defendants to monopolize the
commerce in petroleum antedated the enactment of the
Interstate Commerce Act; the principles of the common
law applied to interstate as well as to intrastate com-
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merce. Western Union Telegraph Co. v. Call Pub .. Co.,
181 U.S. 92; Murray v. C. & N. W. R. Co., 62 Fed. Rep.
24; Interstate Com. Comm. v. B. & 0. R. Co., 145 U. S.
263; Bank of Kentucky v. Adams Express Co., 93 U. S.
174; National Lead Co. v. Grote Paint Store Co., 80 Mo.
App. 247; People v. Chicago Gas Trust, 130 Illinois, 268;
Richardson v. Buhl, 77 Michigan, 632; State v. Nebraska
Distilling Co., 29 Nebraska, 700; Distilling & Cattle Feeding Co. v. People, 156 Illinois, 448.
From the earliest date these various corporations were
held together by trust agreements which were void at
common law. But whether they were void or not, the
combination was a continuing one; there was no vested
right by reason of the acquisition ·of these stocks by the
trustees, and when the Sherman Act was passed the continuance of the combination became illegal. United States
v. Freight Association, 166 U. S. 290, cited and approved
in Waters-Pierce· Oil Co. v. Texas, 212 U.S. 86; Thompson
v. Union Castle Steamship Co., 166 Fed. Rep. 251; United
States v. American Tobacco Co., 164 Fed. Rep. 700; Finck
v. Schneider Granite Co., 86 S. W. Rep. 221; Ford v. Chicago Milk Assn., 155 Illinois, 166.
The Standard Oil Company, through various defendant·
subsidiary corporations is engaged in producing and purchasing crude ·petroleum in Pennsylvania, West Virginia,
Ohio, Indiana, Illinois, Oklahoma, Kansas and California;
in transporting the same by pipe lines from the States in
which the same is produced into the various other States
to the manufactories of the various defendants; in manufacturing the same into the products of petroleum and
transporting those products, largely in the tank cars of
the Union Tank Line Company (controlled by the Standard Oil Company of New Jersey) to the various marketing places throughout the United States, and in selling
and disposing of the same. This clearly makes the defendants engaged in interstate commerce. Swift & Co. v.
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United States, 196 U.S. 375; Shawnee Compress Co. v. Anderson, 209 U.S. 423; Loewe v. Lawlor, 208 U.S. 274.
The amalgamation of the stocks of all these companies
in 1899 in the Standard Oil Company of New Jersey as a
holding corporation was a combination in restraint of
trade within §.1 of the Sherman Act. United States v.
Northern SetJUrities Co., 193 U. S. 197; Harriman v.
Northern SetJUrities Co., 197 U. S. 244; Shawnee Compress
Co. v. Anderson, 209 U. S. 423; Swift & Co. v. United
States, 196 U. S. 375; Loewe v. Lawlor, 208 U. S. 274;
Continental Wall Paper Co. v. Voight, 148 Fed. Rep. 939;
212 U.S. 227; Burrows v. Inter. Met. Co., 156 Fed. Rep.
389; Montague v." LoWry, 193 U. S. 38; Distilling & Cattle
F'eeding Co. v. People, 156 Illinois, 48; Harding v. Am.
Glucose Co., 55 N. E. Rep. 577; Dunbar v. American Tel.
& Teleg. Co., ·79 N. E. Rep·. 427; Missouri v. Standard Oil
Co., 218 Missouri, 1; Merchants' Ice & Cold Storage Co.
v. Rohrman, 128 S. W. Rep. 599; State v. International
Harvester Co., 79 Kansas, 371; International Harvester Co.
v. Commonwealth, 124 Kentucky, 543; State v. Creamery
Package Mfg. Co., 126 N. W. Rep. 126.
The Northern SetJUrities Case and other authorities cited
under this head 'are conclusive of the proposition that this
is a combination in restraint of trade. The court held that
the inhibitions of the Sherman Act were not limited to
those direct restraints upon trade and commerce evidenced
by contracts between independent lines of railway to fix
rates or to maintain rates, or manufacturing or other
corporations to limit the supply or control prices; that the
power of suppression of competition and therefore of
restraint of trade exercised or which could be exercised
by reason of stock ownership and control of the various
c9rporations, was as much in violation of the Anti-trust
Act as direct restraint by contract. There is nothing in
the act which can be construed to prohibit the suppression of competition by reason of stock control of railways
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and at the same time to permit it in manufacturing industries, pipe line companies,· or car line companies engaged in the manufacture and transportation of oil. The
contracts, combinations in the form of trusts or otherwise,
or conspiracies in restraint of trade, which are inhibited
by the-first section of the act as applied to these classes of
corporations cannot be distinguished from those contracts, combinations in the form of trusts or otherwise, or
conspiracies in restraint of trade, when applied to railway
companies. The thing- inhibited is the restraint of in.terstate commerce. The thing to be accomplished is
the maintenance of the freedom of trade. The inhibition
against the suppression of competition by any instrumentality, scheme, plan or device, to evade the act, applies to all corporations and all devices. The real point
is not the instrumentality or the scheme used to suppress
the ·competition, but whether competition is thmi suppressed fj,nd trade restrained and monopolized. Nowhere
in the decisions ·of this court is there authority for the
proposition that combinations by stock ownership or the
purchase of competing properties is invalid as to railroads
but valid as to trading and' manufacturing companies.
The act· of Congress and the decisions of this court, so far
as the principle. goes, places them upon the same
plane.
.
In the argument of the Freight Association cases it was
urged by counsel that the inhibitions of the Sher!nan Act
in this regard did not apply to railroads, but only included
trading companies.. It is now urged that they apply to
railroads and do not apply to manufacturing and trading
companies. But this court in ·the Freight Association
cases clearly laid down the rule that while there are points
of difference existing between the two classes of corporations, yet tliey are all engaged in interstate commerce,
that the injuries to the public'have many common features, and that the inhibitions apply to alL 166 U. S.
322.
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The transfer of the stocks of these companies in 1899
to the Standard Oil Company of New Jersey had no
greater legal sanctity than the transfer to the trustees in
1882, nor was it different from the transfer of the stocks
of the Northern Pacific and Great Northern Railways to
the Northern Securities Company in 1901, two years
after the organization of the present corporate Standard
Oil combination. It is the usual course of reasoning urged
in all of these trust cases-because a person has a right
to purchase property, he may therefore purchase a competitor, and because he may purchase one competitor· he
may purchase all of his competitors, and what an individual may do a corporation may do. These were the
identical arguments pressed with great ability by counsel
in theNorthern Securities Case and in the subsequent case
of Harriman v. Northern SecUrities Co., 197 U. S. 291;
but this court held to the contrary. The position is also
contrary to the almost universal trend of the American
decisions both Federal and state. The exercise of an ind,i.Vi.dual right discmip.ected from all other circumstances
may be legal, but when taken together with the other·
circumstances may accomplish the prohibited thing.
The second section of the act prohibits a person or a
single corporation from monopolizing or attempting to
monopolize any part of the commerce of the country by
any means whatever, and ·also from conspiring with imy
other person or persons to accomplish the same object.
The two sections of the act were manifestly not intended
to cover the same thing; otherwise the second section
would be useless. Any .contract or combination in the
form of a trust or otherwise, or con:::piracy in restraint of
trade which tends to monopoly is prohibited by the first
section. Addyston Pipe Case, 175 U.S. 211; United States
v. Northern Securities Co., 193 U. S. 334.
The question then is: What is the meaning of the word
"monopoly," as used in the second section of the act?
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Of course Congress did not have in mind monopoly by
legislative or executjve grant. National Cotton Oil Co. v.
Texas, 197 U.S. 129; Burrows v. Inter. Met. Co., 156 Fed.
Rep. 389, opinion by Judge Holt. Such monopolies could
not exist in this country except by grant of Congress or
the States, and it has been held that exclusive grants to
pursue an ordinary legitimate l:msiness are void. Butchers'
Union Co. v. Crescent City Co., 111 U. S. 754. Neither
did Congress have in mind an absolute monopoly. This
can only be obtained by legislative grant. In a country
like ours, where everyone is free to enter the field of industry, no absolute monopoly is probable. It is sufficient
to bring it within the act if the combination or the aggregation of capital "tends to monopoly .
or are
reasonably calculated to bring about the things forbidden." Waters-Pierce Co. v. Texas, 212 U. S. 86. Originally monopoly meant a grant by sovereign power of the
exclusive right to carry on any employment. The only
act of exclusion was the grant itself. If the grant was
void, then there was no monopoly. These monopolies
were common in all monarchial countries. Monopoly,
however, came to have a broader meaning ·under the
common law in the later days, and especially in the
United States, and in order to arrive at what Congress
intended by the act of 1890 it is important to understand
the history of the times and the general understanding
of monopoly as defined by the courts and the political
economists, and the monopolies which were known to the
people generally and against which Congress was legislating. Prior to the passage of this law, the various trust
cases had been decided, in which trusts, like the Standard
Oil of 1882, had been held illegal because they tended to
create a monopoly. People v. North River Sugar Refining
Co., 54 Hun, 354; State v. Nebraska Distill-ing Co., 29 Nebraska, 700; State v. Standard Oil Co., 49 Oh. St. 137.
Various other decisions had defined monopoly as known
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in this country,-such cases as Alger v. Thacher, 19 Pick.
51; People v. Chicago Gas Trust, 130 Illinois, 268; Salt Co.
v. Guthrie, 35 Oh. St. 666; Craft v. McConaughy, 79 lllinois, 346; Central R. R. Co. v. Collins, 40 Georgia, 582.
These cases were decided before the Sherman Act was
passed, and defined monopoly at common law as it was
understood and existed in this country. They embrace
trusts like the Standard Oil trust; agreements fixing prices,
dividing territory, or limiting production, thereby tending to enhance or control the price of products; general
agreem~nts restraining individuals from engaging in any
employment except as incident to the sale of property;
purchases by corporations of all or a large proportion
of competing manufacturing or mechanical plants; com.:
binations of separate businesses in the form of partnership
but really for the purpose of controlling the trade; and
various other forms of acquiring monopoly. There was no
unlawful exclusion of anyone else from doing business in
these cases. They show that the t~rm "monopoly" as
applied in American jurispr11dence meant monopoly acquired by mere individual acts, as distinguished from
grant of government, although the individual act in and
of itself was not illegal; the concentration of business in
the hands of one combination, corporation, or person, so
as to give control of the product· or prices; as said by
Mr. Justice McKenna, in the Cotton Oil Case, "all suppression of competition, by unification of interest or
management."
The case of .Craft v. McConaughy, supra, well illustrates
this argument. The pretended copartnership formed between the dealers of the town of Rochelle, while carrying on. the business separately, enabled them to control
the prices to the detriment of the surrounding country.
It was therefore a monopolizing or,an attempt to monopolize a part of the commerce of the State; and the monopolization would have been just as effective had these sepa-
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rate business enterprise.~ been stock ·corporations and the
stock placed in the hands of a holding company. A
similar illustration wa8 the case of Smiley v; Kansas, 196
U. S. 447 (affi.rm~g 65 Kansas, 240), in which an attempt
to control the grain trade of a particular station was held
illegal under a state statute. The Standard combination
is an attempt to control and monopolize a vast commerce
of the entire country, as these people undertook to control and monopolize a local commerce.
The term "monopoly," therefore, as used in the Sherman Act was intended to cover such monopolies or atte:rp.pts to monopolize as were known to exist in this
country; those which were defined as illegal at common
law by the States, when applied to intrastate commerce, .
and those which were known to Congress when the act
was passed. The monopoly most commonly: known in
this country, and which the debates in Congress 1 show
were intended to be prohibited by the act, were those
acquired by combi.ll.ation (by purchase or otherwise) of
competing concerns. The purchase of a competitor, as a
separate transaction standing alone, was the exercise of a
lawful privilege, not in and of itself uplawful at common
law nor prohibited by statute, yet in the Northern Securities Case the purchase of stock in a ra.ilway was held
to be illegal when done in pursuance of a scheme of
monopoly.
It is not necessary in this case, .and we doubt whether
in any case it is possible, to make comprehensive definition of monopoly which will cover every case that might
arise. It is sufficient if the case !).t bar clearly comes
within the provisions of ·the act. We believe that the defendants have acquired a monopoly by means of a combination: of the principal manufacturing concerns through
I

a

1 Cong. Rec., Vol. 21, part 3, pp. 2456-2460, 2562, 2645, 2726, 2728,
2791, 2928; Con'g. Rec., Vol. 21, part 5, pp. 4089, 4093, 4098, 4101;
Vol. 21, part 6, p. 5954.
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a holding company; that they have, by reason of the very
size of the -combination, been able to maintain this monopoly through unfair methods of competition, discriminatory freight rates, and other means set forth in the
proofs. If this act did not mean this kind of monopoly,
we doubt if there is such a thing in this country. The men
who framed the Constitution of this country were familiar with the history of monopolies growing out of acts
of the Government. They guarded the people against
these by constitutional provisions, but they left open the
widest field for the exercise of individua:l enterprise, and
it was the abuse of these personal privileges, ma<;le easy
by state laws permitting unlimited incorporation, which
gave rise to the evils that convinced the people of the necessity for the passage of the Sherman Anti-trust Act. It
was not monopolies as known to the English common
law, but monopolies such as were commonly understood
to exist in this country which that act prohibited.
As a. natural conclusion from the foregoing definition
of monopoly by appellants' counsel they clalin that the
inhibitions of the second section are against the unlawful
means used to acquire the monopoly, but that acquired
monopoly is npt illegal; therefore that the court can only
restrain the means by which the monopoly was acquired,
leaving the monopoly to exist. We believe this to be an
altogether too refined construction of the act. If such be
the true interpretation, the result would be that one could
combine all the separate manufactures in a given branch
of industry in this country by use of unlawful means such
as discriminatory freight rates, but, if not attacked by the
Government before it had obtained complete control of
the business, its very size, with its ramifications through
all the States, would make it impossible for anyone else to
compete, and it could control the price of products in the
entire country and would be beyond the reach of the law.
It could, by selling at a low price where a competitor was

STANDARD OIL CO. v. UNITED STATES.
221

u.s.

29

Argument for· the United States.

engaged in business and by raising the price where there
was no attempt at competition, absolutely control the
business without itself suffering any loss; and yet the
Government would be powerless to destroy the monopoly
because the unlawful means had· been ·abandoned.
If the court finds this combination to be in restraint of
trade and a monopoly, it is authorized by § 3 to enjoin
the same and has plenary power to make such decree as
iS necessary to enforce the terms and provisions of the
act. Northern Securities Co. v. United States, 193 U. S.
336, 337, 344; Swift & Co. v. United States, 196 U.S. 375;
United States v. Marigold, 9 How. 560, 566; Crutcher v.
Kentucky, 141 U. S. 57; In re Rapier, 143 U. S. 110; The
Lottery Case, 188 U. S. 321; United States v. General Paper
Co., opinion of Judge Sanborn in settling the decree, not
reported; United States v. American Tobacco Co., 164 Fed.
Rep. 700; Chicago, Rock Island & Pacific R. R. Co. v.,
Union Padfic R. R. Co., 47 Fed. Rep. 15, 26 ..
Evidence that the defendant companies obtained re~
bates and discriminatory rates in the transportation of
their product as against their competitors, and engaged in
unfair and oppressive methods of competition thereby
destroying the smaller manufacturers and dealers throughout the country, is material in this case. State of Missouri
v. Standard Oil Co., 218 Missouri, 1; State of Minnesotq, v.
Standard Oil Co., 126 N. W. Rep. 527; Standard Oil Co. v.
State of Tennessee, 117 Tennessee, 618; S.C., 120 Tennessee, 86; S.C., 217 U.S. 413; State of Sou.th Dakota v. Central
Lumber. Co., 123 N. W. Rep. 504; Citizens' Light, Heat &
Power Co. v. Montgomery, 171 Fed. Rep. 553; State of Nebraskav. Drayton,82Nebraska, 254; S.C., 117 N. W. Rep.
769; People v. American Ice Co., 120 N.Y. Supp. 443.
A person or corporation joining a conspiracy after· it is
formed, and thereafter aiding in its execution, becomes
from that time as much a conspirator as if he originally
designed and put it into operation. United States v.
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Standard Oil Co., 152 Fed. Rep. 294; Lincoln v. Claflin, 7
Wall. 132; United States v. Babcock, 24 Fed. Cas. 915,
No. 14,487; United States v. Cas.sidy, 67 Fed. Rep. 698,
702; The Anarchist Case, 122 Illinois, 1; United States v.
Johnson, 26 Fed: .Rep. 682, 684; People v. Mather, 4
Wend. 230.
This conspiracy was a continuing offense. Every overt
act committed in furtherance thereof was a renewal of the
same as to all of the parties. The statute of limitations ·
does not begin to run until the commission of the last
overt act. Neither can the parties claim·a vested right to
violate the law. 19 Am. & Eng. Ency. of Law, 2d ed,
t'Limitations of Actions;" United States v. Greene, 115
Fed. Rep. 343; Ochs v. People, 124 lllinois, 399; Spies v.
People, 122 Illinois, 1; 8 Cyc. 678;. State v. Pippin, 88
N. Car. 646; United States v. Bradford, 148 Fed. Rep.
413; Commonwealth v. Bartilson, 85 Pa. St. 489; People
v. Mather,4 Wend. 261;State v. Kemp, 87 No. Car. 538;
American Fire In8. Co. v. State, 22 So. Rep. (Miss.) 99;
Lorenz v. United States, 24 App. D. C. 337; People v.
Willis, 23 Misc. (N. Y.) 568; Raleigh, v. Cook, 60 Texas,
438; Commonwealth v. Gillespie, 10 Am. Dec. (Pa.) 480.

MR. CHIEF JusTICE WHITE delivereQ. the opinion of
the court.
The Standard Oil Company of New Jersey and 33 other
corporations, John D. Rockefeller, William Rockefeller
and five other individual defendants prosecute this appeal
to reverse a decree of the court below. Such decree was
entered upon a bill filed by the United States under authority of§ 4, of the act of July 2, 1890, c. 647, p. 209, known as
the Anti-trust Act, and had for its object the enforcement
of the provisions of that act. · The record is inordinately
voluminous, consisting of twenty-three volumes of printed
matter, aggregating about twelve thousand pages, containing a vast amount of confusing and conflicting testi-
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mony :relating to i:Qnumerable, comp!E~~ and varieq business trfl,nsactions, extending ove~ a period of nearly forty
years. In an effort to pave the way to reach the subjects
which we are called upon to consider, we propose at the
outset, following the order of the bill, to give the merest
possible outline of its contents, to summarize the answer,
to indicate the course of the trial, and point out bri,efiy the
decision below rendereq.
The bill and. e~bits, covering one hundred ~tnd. -seventy pages of the prmted record, wa,s filed on November 15,
1906. · Corporations lp}own as Standard Oil Company of
New Jersey, Standard Oil Company of California, St~tnd..,
a:rd OU Company of. Indian~t, Standard Oil Company of
Iow~t, Stanqarq OU Compap.y of Kans~¥3, Standard. OiJ
Company of Kentl!cky, Standf!.fd Oil Coll1pany of N~
b:raska, Stap.d&J"d, Oil Company of New Yor~, St~tndard
OU Co:JP.pany of -'hio ~tnd sixty-two other corporations
and p~tlle:rships, as also seven individ1.1al~:~ w~re n@leq ~
defeP.dants. The hill Wl¥3 Q.ivided int() thirty n~bered
se~tio~, l!-nd S()l.lg4t re~ef upon the theory that th~ -y~..
o~ defen<lants were eP.gaged. in conspiring "to rest:raiP the
traqe I!.Dd conunerce in pet:roleUil1, colp.IIloply called·'cru<le
oil,' in refWed oU, ~d in the other pro<lqcts of petroJewn,
amon~ the· several States and Territories of the Unite<!
State.s and the District. of Colmnl>i~ and 'Wlth fo:rei~m nSt"
·tions, and to w.onopoUze the sai<l copUD.erce.'' The ~o:n-.
spirl!-~Y was aUegeq. to have bet:m fol1lleQ. i:q of aboqt th~
ye~M' .1870 by thre~ of the irldivid1.1al defenclStnts, vi~;
John D. R.oc~efellef, William Rockefeller ~d l!epry M,!
Flagler. The detaile(J. averme:Qts concerP.ing the alleged,
conspira<JY were arranged with referenc~ to three perlo~, ·
the first from 1&70 to 1~8~, the sec()ncl fro1Jl188~ to 1&99~
f!.Dcl the third frolll 189Q to the tim~ ()f tile fUing of the

biU.
'fh~ g~neral charg~ conc~rp.ing
188~ was a;s follow~;
·

tll.e periocl from 1870 to
·
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"That during said first period the said individual de:.
fendants, ·in connection mth the Standard Oil Company
of Ohio, purchased and obtained interests through stock
ownership and otherwise in, and entered into agreements
with, various· persons, firms, corporations, and limited
partnerships engaged in purchaSing, shipping, refining, and
selling· petroleum and its _products among the various
States for the purpose of fixing the price of crude·and re:.
fined oil and the products thereof, limiting the production
thereof; 'and controlling the transportation therein,· and
thereby restraining trade and commerce among the severalStates,and monopolizing the said commerce."·,
To. establish· this charge it WaS averred that John D~
· and William Rockefeller and several other named individuals, who, prior to 1810, composed three separate partnerships ·engaged in the businesS of refining crude oil and
shipping its products ·in interstate commerce; organized
in' the year 1870, a corporation known as the Standard
Oil Co:rnpany·of Ohio and transf¢rred to that company
the business of the said partnerships;· the members thereof
becoming; in proportion ,. to. their prior ownership, stock;.
holders in the corporation. It was averred that the other
individual defendants soon afterWards became participants
in the illegal combination and either transferred property
to the corporation or to individuals to be held for the bene:.
fit of all parties in interest in proportion to their respective
interests iri. the combination; that is, in proportion to then~·
stock ownership in· the Standard Oil Company of.Ohio.
By the means thus stated, it was charged that by the year
1872, the· combination had acquired substantially aU· but
three·-ot four of the thirty-five or forty oil refineries located in Cleveland, Ohio. By reason of the power thus
obtained and in further execution of the intent and pillpose to restrain trade and to monopolize the commerce;
interstate as welf as intrastate, in petroleuni and its products, the bill alleged that the combination and its mem-
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hers obtained large preferential rates and rebates in many
and devious ways over their competitors from various railroad companies, and that by means of the advantage thus
obtained many, if not virtually all, competitors were forced
either to become members of the combination or were
driven-out of business; and thus, it was alleged, during the
period in question the following results were brought about:
d. That the combination, in addition to the refineries in
Cleveland which it had acquired as previously stated,
and which it had either dismantled to limit production or
·continued to o~erate, also from time to time acquired a
large number of refineries of crude petroleum, situated
in New York, Pennsylvania, Ohio and elsewhere. The
properties thus acquired, like those previously obtained,
although belonging to and being held for the benefit of
the combination, were ostensibly divergently controlled,
some of them being put in the name of the Standard Oil
Company of Ohio, some in the name of corporations or
limited partnerships affiliated therewith, or some being
left in the name of the original owners who had become
stockholders in the Standard Oil Company of Ohio and
thus members of the alleged illegal combination. b. That
the combination had obtained control of the pipe lines
available for. transporting oil from the oil fields to the
refineries in Cleveland, Pittsburg, Titusville, Philadelphia,
New York and New Jersey. c. That the combination
during the period named had obtained a complete mastery
over the oil industry, controlling 90 per cent of the business
of producing, .shipping, refining and selling petroleum and
its. products, and thus was able to fix the pnce of crude
and refined petroleum and to restrain and monopolize all
interstate commerce in those products.
The averments bearing upon the second period (1882 to
1899) had relation to the claim:
"That during the said second period of conspiracy the
defendants entered into a contract and trust agreement,
VOL. CCXXI-3
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by which varioqs iQ.qepenqent firms, corporations, limited
Pa.Iillerships a,nd in<livicluals eng13,ged iQ. purchasing, transppfi;~g, refi.mng, shipping a11d selling oil and the prod.Jrcts
thereof IUllOng th~a v~ous States turned over the ~ge;.
me11t of their saJq hlli!iness, corporations and limited pa,rt..
nerships to nin~ trust~es, composed chiefly of certain ~di"i
viquf!.~ qef~ll<lant hereill., which said trlli!t agreement was
in, res~raint of t:raq~ ami commerce and in violation of law,
8.$ h~:r$~t~r ~ore particularly alleged." ··
Th~ ~t agr~ement thqs referred to was set out in the
bUI~ lt was I.Imde. ill. Jf!.nuary, 1882,. By its terms the
st 0c~ of forty c()rporations, including th~ Standard Oil
C0mpany <>f Ohio, a,ng ~ la,rge q\lantity of ,va,rious pr()per..
ti~ .which h.ad been Pfl;)viously a,cquireci by th~ allegeq
combip~tioq and which was. held in diverse forms, Bt5 we.
h~ve p:reviously in.<lj(lated,,.fo:r the benefit of th~ :rnelllbeN•
of tll,e 9cn;nl:>ip.ation, W~l=l vested ~n the trustees a,nq their
sY.Qc~Q~, "t9 b~ held, fp:r. aJJ P31'tjes int mteres.t jgm~Jy/'
l~ the ho4y of tlw tMt 13.gr~emeP.t Wl!.S contained a li§t of.
t}l~. Vm{)q~ inmviQ.\lW..~ all<l QOt-:noratipnl:) a,nq liwit¢ J>~
.ru~l'§hi:p§ wb,os~ &toll~olders an:<! ~embers, . o:r. 1\ porti<>:q.
tlu~r(}Of, be~~e pa,rtiEm to the aJ¥eellle:Qt. 'r~ list .~

m

th~ :rna.rgi.~.!
1 1st. All··t4~ ·stoc~olclel'!il anc} n:u::mbers
t~QIUI ~W-d ~ted, p~q~~hip~, ~ wit:: •.

of the foUowing corporar
.

.t\cme Qij (JoiPP~Y, N~w YoJ."k..

4cm,~.,~)ij yo~~ll.~i. f.~::~;yiv~mi~,
•
.t\,t~~i~ ~e~~ Co!llPI!UY gf fhll"<f.elphia.1
Bush & Cg. (Limited).

Camd~ C~~UJoiidtJ,ted'on Company.
·Eli~ll.l:iethport Adcl Works.
·
Imp.flr~~l R@AAinB; PRmPIIJlY (lJmiwq).
C.Q.IJ;l'lea J;lr~tott ~ Qg.
Paille, Al:iiett ~. Oo1
Standard Oil Company, OJPQ.
Sti!Jldard Oil Company, Pittsburg.
Smith's Ferry Oil Transportation ComPanY·
Soli!J" Oil CpmPIIJlY (~imite9).
.
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The agreement made provision for the method of controlling and managing the property by the trustees, for
the formation of additional manufacturing, etc., corporaBone & Fleming Manufacturing Company (Limited).
Also all the stockholders and members of such other corporations
and limited partnerships as may hereafter join in this agreement at
the request of the trustees herein provided for.
2d. The following individuals, to wit:
W. C. Andrews, John D. Archbold, Lide K. Arter, J. A. Bostwick,
Benjamin Brewster, D. Bushnell, Thomas C. Bushnell, J. N. Camden,
Henry L. Davis, H. M. Flagler, Mrs. H. M. Flagler, John Huntington,
H. A. Hutchins, Charles F. G. Heye, A, B. Jennings, Charles Lockhart,
A. M. McGregor, Willir.m H. Macy, William H. Macy, jr., estate ol
Josiah Macy, William H. Macy, jr., executor; 0. H. Payne, A. J.
Pouch, John D. Rockefeller, William Rockefeller, Henry H. Rogers,
W. P. Thompson, J. J. Vandergrift, William T. Wardwell, W. G. War·
den, Joseph L. Warden, Warden, Frew & Co., Louise C. Wheaton,
H. M. Hanna, and George W. Chapin, D. M. Harkness, D. M. Harkness, trustee, S. .V. Harkness, 0. H. Payne, trustee; Charles Pratt,
Horace A. Pratt, C. M. Pratt, Julia H. York, George H. Vilas, M. R.
Keith, trustees, George F. Chester.
Also all such individuals as may hereafter join in the agreement a1
the request of the trustees herein provided for.
3d. A portion of the ·stockholders and members of the followin~
corporations and limited partnerships, to wit:
American Lubricating Oil Company.
Baltimore United Oil Company.
Beacon Oil Company.
Bush & DenHlow Manufacturing Company.
Central Refining Co. of Pittsburg. ·
Chesebrough Manufacturing Company.
Chess Carley Company.
Consolidated Tank Line Company.
Inland· Oil Company.
Keystone Refining Company.
Maverick Oil Company;
National Transit Company.
Portland Kerosene Oil Company.
Producers' Consolidated Land and Petroleum Company.
Signal Oil Works (Limited).
Thompson & Bedford Company (Limited).
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tions in valious States, and the trust, unless terminated by
a ni.ode specified, was to continue "during the lives of the
survivors and survivor of the trustees named in the agreement and for twenty-one years thereafter." The agreement provided for the issue of Standard Oil Trust certificates to represent the interest arising under the trust in
the properties affected by the trust, which of course in view
of the provisions of the agreement and the subject to which
it related caused the interest in the certificates to be coincident with and the exact representative of the interest in
the com})ination, that is, in the Standard Oil Co~pany of
Ohio. Soon afterwards it was alleged the trustees. organized the Standard Oil Company of New Jersey and the
Standard Oil Company of New York; the former having a
capital stock of$3,000,000 and the latter a capital stock
of $5,000,000, subsequently increased to $10,0001000 and
$15,000,000 respectively. The bill alleged 11 that pursuant.
to said trust agreement the said trustees caused to be transferred to themselves the stocks of all corporations and
limited partnerships named in said trust agreement; and
caused various of the individuals and copartnerships, who
owned apparently independent refineries and other properties employed in the business of refining and tr.ansporting
and selling oil in and among said various States and TerriDevoe Manufacturing Company.
Eclipse Lubricating Oil Company (Limited).
Empire Refining Company (Limited).
Franklin Pipe Company (Limited).
Galena Oil Works (Limited).
Galena Farm Oil Company (Limited).
Germania Mining Company.
Vacuum Oil Company.
·
F. C. Van Tine & Company (Limited).
Waters-Pierce Oil Company.
Also stockholders and members (not being all thereof) of other
corporations and limited partnerships who may hereafter join in this
agreement at the request of the trustees herein provided for."
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tories of the Uirlted States as aforesaid, to transfer their
property situated in said several States to the respective
Standard Oil Companies of said States of New York,
New Jersey, Pennsylvania and Ohio, and other corporations organized or acquired by said trustees from time to
time.
." For the stocks and property so acquired
the trustees issued trust certificates. It was alleged that in
1888 the trustees "unlawfully controlled the stock and ownership of various corporations and limited partnerships engaged in such purchase and transportation, refining, selling,
and shipping of oil," as per a list which is excerpted in the
rriargin. 1
1

List of Corporations the Stocks of Which Were Wholly or Partially
Held by the Trustees of Starulard Oil Trust,
i.

Capital
Stock.
New York State:
Acme Oil Company, manufacturers
of petroleum products.
Atlas Refining Company, manufacturers of petroleum products.
American Wick Manufacturing
Company, manufacturers of lamp

I

s. 0. trust
ownership.

$300,000

Entire.

200,000

Do.

25,000

Do.

wicks.

Bush & Denslow Manufacturing
Company, manufacturers of petroleum products.
Chesebrough Manufacturing Company, manufacturers of petroleum.
Central Refining Company (Limited), manUfacturers of petroleum
products.
Devoe Manufacturing Company,
packers, manufaetprers of petroleum.
Empire Refining Company (Limited) 1 manufacturerS Of petroleum
products.

300,000

50 per cent.

500,000

2,661-5,000

· 200,000

1-67.2 per ct.

300,000

Entire.

100,000

80 per cent.
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The bill charged that during the second period quo war•
ranto proceedings were colllihenced a.gaiil$t the Standard
Oil Company of Ohio, which resulted in the entry by the
Supreme Court of Ohio, on March 2, 1892, _of a decree
Capital -~ S.O.trwit
Stock.
owneJ'Ship.

New York State

(cont.):
Oswegd Manufacttirilig Company,
manufacturers of wood cases;
Pratt Manufacturing Company,
manUfacturers of petroleum products.
Standard Oil Company of New
- York, manufacturers of petrOleum products~
1:- Sone & Fleming Manufacturing
Company (Limited), manufacturerS of petroleum products.
Thompson & Bedford Company
(Limited), manufacturers of petrpleurii products.
·
Vacuum Oil Company, - manufacturers of i)etroleum products~
New Jersey:
Eagle Oil Company, manufacturers
of petroleum productS.
McKirgari Oil Company, jobbers of
petroleum products.
Standa.rd Oil Company of New
Jeraey, -manufacturers of petroleu:rli products; Pennsylvania:
·
Acme Oil Company, manufacturers
of petroleurii products.
Atlantic Refuting Comw.ny, manufacturers of petroleum products.
Galena-oil Works (Li.ini.ted); manufacturerS of petroleum products.
Imperial Refiriing Company (Lim'ited), manufactureni·of petroleum
productS.

100,000

En,tire.

500,000

Do.

5,000,000

Do•.

250,000

Do.

250,000

80 per cent.

25,000

75 per cent

·;;

350,000

Entire.

75,000

Do.

3,000,000

Do.

300,000

Do.

400,000

Do.

- 150,000
300,000

867.{ per cent.
Entire.
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adjudging the trust agreement to be void, not only because the Standard Oil Company of Ohio was a party to
the same, but also because the agreement in and of itself
Capital
Stock.
Pennsylvania (cont.):
Producers' Consolidated Land and
Petroleum Company, producers
· of crude oil.
National Transit Company, trans·
porters of crude oil.
Standard Oil Company, manufacturers of petroleum products.
Signal Oil Works (Limited), manufacturers of petroleum products.
Ohio:
Consolidated Tank-Line Company,
jobbers of petroleum products.
Inland Oil Company, jobbers of pe-trolel,lill products.
Stand8.rd Oil Company, manufacturers of petrol~um products.
Solar Refining Compimy, manu.,.
facturers of petroleum prQducts.
Kentucky:
Standard Oil Company, jobbers of
petroleum products..
'Maryland:
. · Baltimore United Oil CQmpany,
manufacturers of petroleum prod,
ucts..
West Virginia.:
Camden Consolidated Oil Company, manufacture~ of petroleum products.
Minnesota.:
Standard .Oil Company, jobbers of
petroleum products.
Missouri:
Waters-Pierce Oil Company, jobhers of petroleum products.

I

s. 0. trust
ownership.

1,000,000 .!I>J: per cent.

25,455,200

94 per cent.

400,000

Entire.

100,000

38% per cent.

1' ()()()' ()()()

57 per cent.

50,000

50 per cent.

3,500,000

Entire.

500,000

Do.

600,000

Do.

600,000

5',059-6,000

200,000

51 per cent.

100,000

Entire.

400,o<io

50 per cent.
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was in restraint of trade and amounted to the creation of an
unlawful monopoly. It was alleged that shortly after this
decision, seemingly for the purpose of complying therewith,
voluntary proceedings were had apparently to dissoive
the trust, but that these proceedings were a subterfuge
and a sham because they simply amounted. to a transfer
of the stock held by the trust in 64 of the companies
which it controlled to some of the remaining 20 companies,
it having controlled before the decree 84 in all, thereby,
while seemingly in part giving up its dominion, yet in reality preserving the same by means of the control of the
companies as to which it had retained complete authority.
It was charged that especially was this the case, as the
stock in the companies selected for transfer was virtually
owned by the nine trustees or the members of their immediate families or associates. The bill further alleged that in
1897 the Attorney-General of Ohio instituted contempt
proceedings in the quo warranto case based upon the claim
that the trust had not been dissolved as required by the
decree in that case. About the same time also proceedings
in quo waiTanto were commenced to forfeit the charter of
a pipe line known as the Buckeye Pipe Line Company, an
Capital
Stock.
Massachusetts:
Beacon Oil Company, jobbers of
petroleum products.
Maverick Oil Company, jobbers of
petroleum products.
Maine:
Portland Kerosene Oil Company,
jobbers of petroleum products.
Iowa:
Standard Oil Company, jobbers of
petroleum products.
Continental Oil Company, jobbers
of petroleum products.

I

S. 0. trust
ownership.

100,000

Entire.

100,000

Do.

200,000

Do.

600,000

60 ·per cent.

300,000

62.Y2 per cent:
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Ohio corporation, whose stock, it was alleged, was owned
by the members of the combination, on the ground of its
connection with the trust which had been held to be illegal.
The result of these proceedings, the bill charged, caused
a resort to the alleged wrongful acts asserted to have been
coiD.mitted. during the third period, as follows:
"That during the third period of said conspiracy and in
pursuance th~reof the said individual defendants operated
through the Standard Oil Company of New Jersey, as a
holding corporation, which corporation obtained and
acquired the majority of the stocks of the various corporations engaged in purchasing, transporting, refining, shipping, and selling oil into and among the various States and
Territories of the United States and the District of Columbia and with foreign nations, and thereby managed and
controlled the same, in violation of the laws of the United
States, as hereinafter more particularly alleged."
It was iilleged that in or about the month of January,
1899, the individual defendants caused the charter of the
Standard Oil. Company of New Jersey to be amended;
"so that the business and objects of said company were
stated as follows, to wit: 'To do all kinds of mining, manufacturing, and trading business; transporting goods and
merchandise by land or water in any manner; to buy, sell,
lease, and improve land; build houses, structUres, vessels,
cars, wharves, docks, .and piers; to lay and ope:rate pipe
lines; to erect lines for conducting electricity; to enter into
and carry out contracts of every kind pertaining to its
business; to acquire, use, sell, and grant licenses under patent rights; to purchase or otherwise acquire, hold, sell,
assign, and transfer shares of capital stock and bon~s or
other evidences of ·indebtedness. of corporations, and to
exercise all the privileges of. ownership, includ~g voting
upon the stock so held; to carry on its business and have
offices and agencies therefor in all parts of the world, _and
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tO hold, ·purchase, mortgage, and convey real estate and
· personal property outside the State of New Jersey.'"
· ·The capital stock· of the' company-.which .s~ce
March ·19, 1892, had been $10,000,QOO-was increased to
$110,000,000;. and the individual defendants, as thereto;.
fore, continued to be a majority of the board of directors.
Without going irito detail it suffices to say that it was
alleged in the bill that shortly after these proceedings the
· trilsfcame to an end, the stockof the various corporations
which had been contrelled by it being transferred by its
holders: to·· the Standard Oil ·Company of New Jersey,
which corporation issued therefor certificates. of its com~
mon stoclt' to the ·amount of' $97,250,000•. The bill con·
taih.ed allegationS referring to the. development ·of new
oil fieldS, for' eX9Jilple, in· California; southeastern Kansas,
norther~: Indian Territory, and .northern Oklahoma, an_d
made reference tO' the bUilding
otpEfnvfse acquiring by
the· com~~ation of refineries 'arid pipe lihes in the new
fields f~r the p~ose <;>f r~striiliiillg and. monopolizing the
·in~et8tate ~~clij ~: petrol~wn aild it~ pro~ucts. · · ·
. Reiteratilig' m' substance th~:· a-vehnents that both the
St8.ndatd Oil Ti-Ust· frhhi 1882 to 1899 and the Standard
Oil Company qf New Jersey since1899 had monopolized
and reattained. interstb.te commerce in petroleum and its
products; the bill at' great ·length additionally set forth
vanous m~ans by 'Ylllch ·. during .the second and third
penods, in addit'i.hn to the· effect occasionedby·the combi"nation ofaJleged p:r;eViously independent concerris, the monopoly and restraiht colllplahied of was continued. Without attempting to follow the elaborate ayermentsonthese
subjects spread over fifty'"seven pages. of the printed fee,.
ord~ it sllmces to say that such averments may properly be
grouped •
the following heads: Eebates,· pr¢ferences
and other discriminatory practises iii favor of the combina~
tion. by railroad coiilPanies; restraint and monopolization
by cqntrol of pipe lilies, ·and unfair practises against com~·

or
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peting pipe lines; contracts with competitors in restraint
of trade; unfair methods of competition, such as local
price cutting at the points where necessary to suppress
competition; espionage of the business. of competitors, the
operation of bogus independent companies, and payment
of rebates on oil, with the like intent; the division of the
United States into districts and the limiting of the operations of the various subsidiary corporations as to such districts so that competition in the sale of petroleum products
between such corporations had been entirely eliminated
and destroyed; and finally reference was made to what was
alleged to be the "enormous and unreasonable profits,,
earned by the Standard Oil Trust and the •Standard Oil
Company as a result of the alleged monopoly; which presumably was averred as a means. of reflexly inferring the
scope and power acquired by the alleged combination.
Coming to the prayer of the bill, it suffices to say that
in general terms the substantial relief asked was, first,
that the combination in restraint of interstate trade and
commerce and which had monopolized the.same, as alleged
in the bill, be found to have existence and that the parties thereto be perpetually enjoined from doing any further
act to give effect to it; second, that the transfer of the
stocks of the various corporations to the Standard Oil
Company of New Jersey, as alleged in the bill, be held to
be in violation of the first and second sections of the Antitrust Act, and that the Standard Oil Company of New
Jersey be enjoined and restrained from in any manner continuing to exert control over the subsidiary corporations
by means of ownership of· said stock or otherwise; third,
that specific relief by injunction be awarded against further violation of the statute by any of the acts specifically
complained of in the bill. There was also a prayer for general relief.
Of the numerous defendants named in the bill, the
Waters-Pierce Oil Company was the only resident of the
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district in which the suit. was commenced and the only
defendant served-with process therein. Contemporaneous
with the filing. of the bill the court made anorder, under
§ 5 of the Anti-trust Act; for ~he service of process upon
all the other defendants, wherever they could· be found.
Thereafter the various defendants unsuccessfully moved
to. vacate the order for service oti non-resident defendants ·
or filed pleas to the jurisdiction. Joint exceptions· were
likewise l,lll.c:Juceessftilly filed, upon the ground of impertinence, ·ta •many of the· averments of -the· hill' of complaint,
particulii.tly:those whi~h related to acts alleged to have
been done by the combination prior to the passage of ~he
Anti.;,trust Act and prior to the year 1899~
Certain: of the defendants filed separate ari.swe'ra, and·a
joint ·answer was filed on behalf' of the Standard Oil Com~
panyofNew Jer~y and numerous of the other defendants.
The/scope: of the answers Will be adequately indicated by
quoting a stunlharyon:the :subject made·in the brief for.
the a:Ppellants;•. ··. ·
·. ·
. .•
PIt,. is:sufficient to say. that; whilst admitting many of
the alleged acquiSitions'bf property,. the formation of the
so-called trust· ot .t882; . •its disst>Iut1on in 1892, and the.
acquisition.by the Standard Oil Comp~y of New Jersey of
the stocks of· the• various 'corporations in 1899, they deny
all the allegatiohs respecting combinations or conspiracies
to. restrain
monopolize the oil trade; and particularly
that the so-called>trust of 1882, or the acquisition of the
shares of ·the defendant companies by the Standard Oil.
Company of. New Jersey in 1899, was a coinbination of
independent or competing concerns or corporations.- The
averments of the petition respecting the means adopted to
monopolize the oil trade are traversed either by a. denial
.of the acts alleged or of their purpose, intent or effect."
On June 24, 1907, the cause being at issue, a special
examiner was appointed to take the evidence, and his report was filed March 22, 1909. It was heard on April I;

or
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to 10, 1909, under the expediting act of February 11, 1903,
before a Circuit Court consisting of four judges.
The court decided in favor of the United States. In
the opinion delivered, all the multitude of acts of wrongdoing charged in the bill were put aside, in so far as they
were alleged to have been cozmcitted prior to the passage
of the Anti-trust Act, "except as evidence of their (the defendants') purpose, of their continuing conduct and of its
effect." (173 Fed. Rep. 177.)
By the decree which was entered it was adjudged that
the combining of the stocks of various companies in the
hands of the Standard Oil Company of New Jersey in 1899
constituted a combination in restraint of trade and also
an attempt to monopolize and a monopolization under
§ 2 of the Anti-trust Act. The decree was against seven
individual defendants, the Standard Oil Company of New
Jersey, thirty-six domestic companies and one foreign company which the Standard Oil Company of New Jersey
controls by stock ownership; these 38 corporate defendants being held to be parties to the combination found to
exist. 1
The bill was dismissed as to all other corporate defendants, 33 in number, it being adjudged by§ 3 of the decree
that they "have not been proved to be engaged in the
operation or carrying out of the combination." 2
Counsel for appellants says: "Of the 38 (37) corporate _defendants
named in section 2 of the decree and as to which the judgment of the
court applies, four have not a.ppealed, to wit: Corsicana Refining Co.,
Manhattan Oil Co., Security Oil Co., Waters-Pierce Oil Co., and one,
the Standard Oil Co. of Iowa, has been liquidated and no longer
exists."
2 Of the dismissed defendants 16 were natural gas companies and JO
were companies which were liquidated and ceased to exist before the
filing of the petition. The other dismissed defendants, 7 in number,
were: Florence Oil Refining Co., United Oil Co., Tidewater Oil Co.,
Tide Water Pipe Co. (L't'd), Platt & Washburn Refining Co., Franklin Pipe Co. and Pennsylvania Oil Co.
1
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The Standard oil Company of New Jersey was -enjoined from voting the stocks or exerting any control over
the said 37 SU_bsicii8.ry Cotp.panies, and th~ subsidiary companies were. enjoined from. paying any dividends as'to the
Stand&r4 Oil Company or permitting it to ex~cise any conttol over· th~m by· virtue of the stock ownership . or power
acqUired b{nieallS of the combination. Th~ individuals
and corporatiollS were also enjoined from entering into or
carryjng intq effect any like combinatioll :which. would
evade ~he decree. Further, the indivigual defendants,
tlieStandard Oil Company, and the 37 subsidiary corpora~
ti<:iris were. eD.joined from engaging or continuing in inter- .
state ·cOI~.merce .i~1 petroleum or it~ products duiillg ·the
contfuuan<;e of the illegai combination. '
. ·. . ' .'
.·At the outset a question of jurisdiction re(rUires consi&
eratiofir·and '\Ve shail, alS01 a8 a preliminf),l'Y1 diSpO~ Of
art()ther qu~stion;' to >th~ end that OUr attention may be
coJ.npletely (JQncentrated upon the meri~s of the contro.
veif3Y
wliel{'we. PQ:uie_ to. . .COilSidef
them.
·,,
' ''..... ..; " . . • ·::.-· ....._-. ' .:.• ' ; :· \ .
. . . .. .·. _· ··:_i . . . . .... :·
:
Fir8t~ We
of opinion that m consequence of the presence witlilil ~h~ djstrict _ofthe Waters-Pierce Oil Company~
the court, ·under the authority of § 5 of. the Anti-trust
A()t, rightly'tookiuris<fiction over the cause ·and properly
ordered notice· to b~ ~erved UI?Oh the non:.resident def~ndants..
. .
··
.
Second·.- The. overruling of the exceptions taken. to so
much-of the bill as counted upon facts occurring prior to the
passage of the Anti-trust Act,-whatever may be the view
as an original question of the duty to restrict the controversy to a· much narrower area than that propounded by
the bill,-we think by no possibility in the present stage of
the case can the. action of the court be treated as prejudicial error justifying reversal. We s~;~.y this because the
· court, as we shall do, gave no weight to the testimony ad•
duced under the averments complained of except in so far
as it tended to throw light upon the acts done after the
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passage of the Anti-trust Act and the results of which it
was charged were being participated in and enjoyed by the .
alleged combination at the time of the filing of the bill.
We are thus brought face to face with the merits of the
controversy.
Both as to the law and as to the facts the opposing con·tentions pressed in the argument are numerous and in all
their aspects are so irreconcilable that it is ·difficult to
reduce them· to. some fundamental generalization, which
by being disposed of would decide them all. For instance,
as to the law. While both sides agree that the determination of the cop.troversy rests upon the correct construction and application of the first and second sections
of the Anti-tn1st Act, yet the views as to the meaning of
the act are as wide apart as the poles, since there is no real
point of agreement on any view of the act. And this also
is the case as to the scope and effect of authorities relied
upon, even although in some instances one and the same
authority is asserted to be controlling.
So also is it as to the facts. Thus, on the one hand,
with relentless pertinacity and minut~ness of analysis,
it is insisted that the facts establish that the assailed combination took its birth in a purpose to· unlawfully acquire
wealth by oppressing the public and destroying the just
rights of others, and that its entire career exemplifies an
inexorable carrying out of such wrongful intents, since, it
is ·asserted, the pathway of the combination fro:in the
beginning to the time of the filing of the bill is marked
with constant proofs of wrong inflicted upon the public and
is strewn with the wrecks resulting from crushing out,
without regard to law, the individual rights of others.
Indeed, so conclusive, it .is urged, is the proof on these
subjects that it is asserted that the existence of the principal corporate defendant-the Standard Oil Company of
New Jersey-with the vast accumulation of property
which it owns or controls, because of its infinite potency
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for harm and the dangerous example which its continued
existence affords, is an open and enduring menace to all
freedom of trade and is a byword and reproach to modern
economic methods. On the other hand, in a powerful
analysis of the facts, it is insisted that they demonstrate
that the origin and development of the vast busineRs which
the defendants control was but the result of lawful competitive methods, guided by economic genius of the highest
order, _sustained by courage, by a keen insight into commercial situations, resulting in the acquisition of great
wealth, but at the same time serving to stimulate and increase production, to widely extend the distribution of
the products of petroleum at a cost largely below that
which would have otherwise prevailed, thus proving to be
at one and the same time a benefaction to the general public as well as of enormous advantage to individuals. It
is not denied that in the enormous volume of proof contained in the record in the period of almost a lifetime to
which that proof is addressed; there may be found acts of
wrongdoing, but the· insistence is that they were rather
the exception than the rule, and in most cases were either
the result of too great individual zeal in the keen rivalries
of business or of the methods and habits of dealing which,
even if wrong, were commonly practised at the time. And
to discover and state the truth concerning these contentions both arguments call for the analysis and weighing,
as we have said at the outset, of a jungle of conflicting
testimony covering a period of forty years, a duty difficult
to rightly perform and, even if satisfactorily accomplished,
almost impossible to state with any reasonable regard to
brevity.
. Duly appreciating the situation just stated, it is certain
that only one point of concord between the parties is discernable, which is, that the controversy in every aspect is
controlled by a correct conception of the meaning of the
first and second sections of the Anti-trust Act. We shall
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therefore-departing from what otherwise would be the
natural order of analysis-make this one point of harmony the initial basis of our examination of the contentions, relying upon the conception that by doing so some
harmonious resonance may result adequate to dominate
and control the discord with which the case abounds.
That is to say, we shall first come to consider the meaning of the first and second sections of the Anti-trust Act
by the text, and after discerning what by that process
appears to be its true meaning we shall proceed to consider
the respective contentions of the par-ties concerning the
act, the strength or weakness of those contentions, as well
as the accuracy of the meaning of the act as deduced from
the text in the light of the .prior decisions of this court concerning it. When we have done this we shall then approach the facts. Following this course we shall make
our investigation under four· separate headings: First.
The text of the first and second sections of the act originally considered and its meaning in the light of the common law and the law of this country at the time· of its
adoption. Second. The contentions of the parties concerning the act, and the scope..and effect of the decisions
of this court upon which they r~ly. Third. The application of the statute to facts, and, Fourth. The remedy, if
any, to be afforded as the result of such application.
First. The text of the act. and its meaning.
We quote the text of the first and second sections of
the act, as follows:
"SEcTION 1. Every contract, combination in the form
of trust or otherwise, or conspiracy, in restraint of trade
or commerce, among the several States, or with foreign
nations; is hereby declared to be illegal. Every person
who shall make any. such contract, or engage .in any such·
combination or conspiracy, shall be deemed guilty of a
misdemeanor, and, on convietion thereof,. shall be pun-·
ished by fine not exceeding five thousand dollars, or by
VOL. ccxxr--4

50

OCTOBER TERM, 191Q.
Opinion of the Court:

221

u.s.

imprisonment not exceeding one year, or by both said
punishments, in the discretion of the court.
''SEc, 2. Every person who shall monopolize, or attempt
t 0 monopolize, or combine or conspire with any other persqll or persons, to monopolize any part of the trade or commerce aJil.Ong the several States, or with foreign nations,
shall 'be deemed guilty of 13. misdemeanor, and, on convictjon thereof, shall be punished by fine not exceeding five
thousand dollars, or by imprisonment not exceeding one
year, or by both said punishments, in the discretion of the
court}" · ·
The. debates show that doubt as to whethf:?r there was a
coiD1llon law of the United States which governed the subject in the absence of legislation was among the influ,:..
ences leading to t}ie passage of the act. · They conclusively:
sl10w, hdwever, that tl;ie main cause which led to the legis-·
lation, .wits the tllOught that it was required by the econonric condition of the times; that is, the vast accumula,..;
tioil of Welllthfu. the hands ofcorpQrations and indivjduals,
th~ t'monpous 'development'ofcorporate organization, the
facility for· combination which such organizations afforded,
the fact thatthefa,ci.Utywas being used, and that combinations li:riown as busts were being m:ultiplied, and the wiqespread ii:npression that their power had been and would be
exerted to oppress individuaL~ and injure the public generally. ·~though debaJ;es may not be used a& a, means· for
interpreting ~·statute· (United States V• Trans-Missouri
Fr~gh,t Association, 166 U. S. 318, and cases dted) that
rule in the nature of things is not violated by resorting to
debates ~ a mea:ns of ascertaining the environment at·
the time of the enactment of a particular law, that is, the
history of tl:le period when it was adopted..
There can be no doubt that the sole subject with which
the first section deals is restraint of trade as therein con..
templated, aJ1d that the attempt to monopolize and
m~nopolization is the subject ~th which the second sec~
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tio!l is concerned. It is certain that those terms, at least
in their rudimentary meaning, took their origin in the
common law, and were also familiar in the law of this
country prior to and at the time of the adoption of the
act in question.
We shall endeavor then, first to seek their meaning, not
by indulging in an elaborate and learned analysis of the
English law and of the law of this country, but by making
a very brief reference to the elementary and indisputable
conceptions of both the English and American law on the
subject prior to the passage of the Anti-trust Act.
a. It is certain that at a very remote period the words
" contract in restraint of trade " in England came to refer
to some voluntary restraint put by contract by an individual on his right to carry on his trade or calling. Originally
all such contracts were considered to be illegal, because
it was deemed they were injurious to the public as well as
to the individuals who made them. In the interest of the
freedom of individuals to contract this doctrine was modified so that it was only when a restraint by contract was
so general as to be coterminous with the kingdom that it
was treated as void. That is to say, if the restraint was
partial in its operation and was otherwise reasonable the
contract was held to be valid:
b. Monopolies were defined by Lord Coke as follows:
" 'A monopoly is an institution, or allowance by the
king by his grant, commission, or otherwise to any person
or persons, bodies politic or corporate, of or for the sole
buying, selling, making, working, or using of. anything,
whereby any person or persons, bodies politic or corporate, are sought to be restrained of any freedom or liberty
that they had before, or hindered in their lawful trade.'
(3 Inst. 181, c. 85.)"
Hawkins thus defined them:
!t 'A monopoly is an allowance by the king to a particular person or persons of the sole buying, selling, making,
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working, or using of anything whereby the subject in
general is restrained from the freedom of manufacturing or
trading which he had before.' (Hawk. P. C. bk. 1, c. 29.)"
The frequent granting of monopolies and the struggle
which led to a denial of the power to create them, that is
to ~ay, to the establishment that they were incompatible
with the English constitution is known to all and need not
be reviewed. .._The evils which led to the public outcry
against monopolies and to the final denial of the power to
make them m:ay be thus summarily stated: 1. The power
whieh the monopoly gave to the one who enjoyed it to fix
the price and thereby injure the public; 2. The power
which it engendered of enabling a limitation on produGtion; and, 3. The danger of deterioration in quality of the
monopolized article whieh it was deemed was the inevitable
resultarit of t~e monopolistic control over its production
thus conceived embraced only
arid sale. As monopoly
a consequence arising from an exertion of sovereign
power,· no express restrictions or prohibitions obtained
against the creation· by an individual of a monopol~ as
suck But as it was CQnsidered, at least so far as the necessaries of life were concerned, that individuals· by~ the
abuse of their right to contract might be able to usurJr> the
power arbitrarily to enhance prices, one of the wrongs
arising from monopoly, it came to be that laws were passed
relating ·to offenses such as forestalling, regrating and
engrossing by: which .prohibitions were placed upon. the
power of individuals· to deal under such circumstances
and conditions as, according to the conception of the
times, created a presumption that the dealings were not
simply the honest exertion of one's right to· contract for
his own benefit unaccompanied by a wrongful motive to
injure others, but were the consequence of a contract or
course of dealing of such a character to give rise to the
presumption of an intent to injure others through the
means, for instance, of a monopolistic increase of prices.
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This is illustrated by the definition of engrossing found in
the statute, 5 and 6 Edw. VI, ch. 14, as follows:
"Whatsoever person or persons
shall engross
or get into his or their hands by buying, contracting, or
promise-taking, other than by demise, grant, or lease of
land, or tithe, any corn growing in the fields, or any other
corn or grain, butter, cheese, fish, or other dead victual,
whatsoever, within the realm of England, to the intent to
sell the sarrie again, shall be accepted, reputed, and taken
an unlawful engrosser or engrossers."
As by the statutes providing against engrossing the
quantity engrossed was not required- to be the whole or a
proximate part of the whole of an article, it is clear that
there was a wide difference between monopoly and engrossing, etc. But as the principal wrong which it was
deemed would result from monopoly, that is, an enhancement of the price, was the same wrong to which it was
thought the prohibited engrossment would give rise, it
came to pass- that monop()ly and engrossing were regarded as virtually one and the same thing. In other
words, the prohibited act of engrossing because of its
inevitable accomplishment of one of the evils deemed to
be engendered by monopoly, came to be referred to as
being a monopoly or constituting an attempt to monopolize. Thus Pollexfen, in his argument in East India Company v. Sandys, Skin. 165, 169, snid:
"By common law, he said that trade is free, and for
that cited 3 Inst. 81; F .. B. 65; 1 Roll. 4; that the common
law is as much against 'monopoly' as 'engrossing;' and
that they differ only, that a 'monopoly' is by patent from
the king, the other is by the act of the subject between
party and pa,rty; but that the mischiefs are the same from
both, and there is the same law against both. Moore,
673; 11 Rep. 84. The sole trade of anything is 'engrosshlg' ex rei natura, for whosoever hath the sole trade of
buying and selling hath 'engrossed' that trade; and who-

54

OCTOBER TERM, 1910.
Opinion of the Court.

221

u.s. '

soever hath the sole trade to any country, hath the sole
trade of buying and selling the produce of that country,
at his own price, which is ali 'engrossing.' "
· And by operation of the mental process which led ·to
considering as a monopoly acts which although they did
not constitute a monopoly were thought to produ«e some
of its baneful .effects, so also because of the impediment
or burden to the du~; course of trade which they produced;
such· acts carrie to be referred to as in restraint of trade.
Thls is shown by niy Lord Coke's definition of monopoly·
as being ''an institution or allowance . . . • whereby
any person 'or pel'Sohs, bodies politic or corporate, are
sought td. be restraine~ of any freedom 9r liberty· that
they had. before or hi.Iidered in their lawfUl trade."' It is
illustrated also by the definition which HawkinS gives of
monopdly whereih it IS said that the effect of monopoly is
to testrai.ti the dititeii "ffom. the freedom of ·manufact\lri#g or tradihg which he· had before." _L..i see especially
the op.ihlbii of Parker~ d. J., i~ Mitchel v. Reyiwlds (1711).;
1' P. Williams; · i81, where a classificatiori.- is made of .
mo1iopoly which· brihgs ·it ·generica.lly within the descrip..
tion of restraint of trade.·'
Generalizing these considerations; the situation is this:
1. That hy the coilinidn iaw' monopolies _were unlawful
becaus~ of ,their restriction tipon individual freedom of
contract and their injury to the pubiic. 2. That as to
necessaries· of lite the freedom of the individual to deal
was restriiited whel'<d;lie natuie and character.of the dealihg was such as to engender the presumption of iiiteni to
bring· about at least one of the .injuries which it was
deemed W'ohld result from monopoly, that is ali undue
enhancement of price. a~ That ·to- protect the freedom of
contract of -the individual not· oniy ·in his trwh interest;
hut principally in the interest of tlie coll1lrion weal; a con'"
tract of an mdividual by which he ptit ah unreasonable
restraint· upon himself as to carryllig on his trade or btisi~
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ness was void. And that at common law the evils consequent upon engrossing, etc., caused those things to be
treated as coming within monopoly and sometimes to be
called monopoly arid the same considerations caused monopoly because of its operation and effect, to be brought
within and spoken of generally a!':~ impeding the due course
of or being in restraint of trade.
From the development of more accurate economic conceptions and the changes in conditions of society it came
to be recognized that the acts prohibited by the engrossing, forestalling, etc., statutes did not have the harmful
tendency which they were presumed to have when the
legislation concerning them was enacted, and therefore
did not justify the presumption which had previously been
deduced fr:om them,. but, on,the contrary, such acts tended
to fructify and develop trade. See the statutes of 12th
George III, ch. 7i, enacted in 1772, and statute of 7 and
8 Victoria, ch. 24, enacted in 1844, repealing the prohibitions against engrossing, forestalling, etc., upon the express ground that the prohibited acts had come to be
considered as favorable to the development of and not in
restraint of trade. It is remarkable that nowhere at
common law can there be found a prohibition against the
creation of monopoly by an individual. This would seem
to manifest, either consciously or intuitively, a profound
conception as to the inevitable operation of economic
forces and the equipoise or balance in favor of the protection of the rights of individuals which resulted. That is
to say, as it was deemed that monopoly in the concrete
could only arise from an act of sovereign power, and, such
sovereign power being restrained, prohibitions as to individuals were directed, not against the creation of monopoly, but were. only applied to such acts in relation to
particular subjects as to- which it was deemed, if not
restrained, some of the consequences of monopoly might
result. After all, this was but an instinctive recognition
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of the truisms that the course of trade could not be made
free by obstructing it, and that an individual's right to
trade could not be protected by destroying such right.
From the review just made it clearly resul-ts that outside
'of the restrictions resulting from the want of power in an
individual to voluntarily and unreasonably restrain his
right to carry on his trade or business and outside of the
want. of right to restrain th.e free course of trade by contracts O:t' acts which implied a wrongful purpose, freed9m
tq contract and. to abstain from contracting and to exercise every reasonable right, incident thereto· bec_ame the
rule in the English l~w. The scope and effect of this freedom tq trade and contract is clearly shoWI! by the decision
in Mogul Steamship Co. v .. McGregor (1892), A. Q. 25.
While it is t11Ie· that the decision of the House of Lords in
the case in question was announced shortly after th,e passage of the Anti-trust Act, it serves reflexly to -show the
exact state of the law in England at the time the Antitrust statute was enac,ted.
.
· In this country also the acts from whicli it was· deemed
there resulted a p~rt)(not allof the injurious conSequences ascribed ~o p10nopoly, came to be referred to as
a monopoly itself. in other, words, here as had been_ the
case in -Engla11d,
practical common s~nse caused' attl:mtion to be <(Oncen~rated not upon ~he theoretically correct
name to be given to the condition or acts which gave rise to
a harmful resul~, hutto the result itself and to the remedying of the evils which it produced. The statement just
made is illustrated by an early statute of the Province of
l\1assachusetts, that is, chap. 31 of the laws· of .l-'Z.781779, by which monopoly and forestalling were expressly,
treated as one and the sam~ thing.
'
·It is also true that while the principles concerning contracts-in restraint of trade, that is, voluntary restraint put
by a person on his right to pill'sue his calling, hence only
operating subjectively, came generally to be recognized
.
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in accordance with the English rule, it came moreover to
pass that contracts or acts which it was considered had a
monopolistic tendency, especially those which were thought
to unduly diminish competition and hence to enhance
prices-in other words, tc;> monopolize-came also in a
generic sense to be spoken of and treated as they had been
in Engl~nd, as restricting the due cour::>e of trade, and
therefore as being in restraint of trade. The dread of
monopoly as an emanation of governmental power, while
it passed at an early date out of mind in this country, as
a result of the structure of our Government, did not serve
to assuage the fear as to the evil consequences which
might arise from the acts of individuals producing or
tending to produce the consequences of monopoly. It
resulted that treating such acts as we have said as amounting to monopoly, sometimes constitutional restrictions,
again legislative enactments or judicial decisions, served
to enforce and illustrate the purpose to prevent the occurence of the evils· recognized in the mother country as con·sequent upon monopoly, by providing against contracts
or acts of individuals or combinations of individuals or
corporations deemed to be conducive to such results. To
refer to the constitutional or legislative provisions on the
subject or many judicial d('cisions which illustrate it
would unnecessarily prolong this opinion. We append in
the margin a note to treatises, &c., wherein are contained
references to constitutional and statutory provisions and
to numerous decisions, etc., relating to the subject. 1
It will be found that as modern conditions arose the
trend of legislation and judicial decision came more and
more to adapt the recognized restrictions to new manifestations of conduct or of dealing which it was thought
Purdy's Beach on Private Corporations, vol. 2, pp, 1403, et seq.,
chapter on Trusts and Monopolies; Cooke on Trade and Labor Combinations, App. II, pp. 194-195; Am. & Eng. Ency. Law, 2d ed.,
article "Monopolies and Trusts," pp. 844, et seq.
1
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justified the inference of intent to do the wrongs which it
had been the plirpose to prevent from the beginning.
The evolution is clearly pointed out in National Cotton Oil
Co. v. Texas 1 197 U. S. 115, and Shawnee Compress Co. v.
Anderson, 209 U.S. 423; and, indeed, will be found to be
illustrated in various aspects by the decisions of this court
which have been concerned with the enforcement of the
act we are now considering.
· Without going into detail and but very briefly surveying the whole field, it may be with accuracy said that
the dread of enhancement of prices and of other wrongs
which it was thought would flow from the undue limitation on competitive conditions caused by contracts. or
ot:P,er acts of individuals or corporations, led, as a matter
of public policy, to the prohibition or_ treating as illegal all
c~ntracts or acts which were unreasonably restrictive of
· competitive conditions, either from the nature or character of the contract. or ,act or where the surrounding cir;.
cinllstances: were sticli as to: justify the conclusion that
they had- not been entered. into or petformed with. the
legitimate purpose of reasonably forwardihg personal. interest and developing trade,- but. on .the contrary .were of
such a character as to give rise to the inference or presumption ·that they had beeri. entered into or done with
the intent to do 'Wrong to the general public and to limit
the right of individuals, thus restraining the free flow 6f
colllrilerce and tending to bring about the evils; such as
enhancement of prices; which were considered to be against
pu,blic policy. It is equally true to say that the survey
of the legisl~tion in this country on this subject from
the beginning Will show; depending as it did upon the
economic conceptions which· obtained at the time when
the legisiatloii was adopted or ·judicial decision was rendered;· that cbntracts or acts were at one time deemed to
be of such a character as to jti~tily the. inference of wrong.:.
fui intent which were at another period thought :rl~t to be
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of that character. But this again, as we have seen, simply
followed the line of development of the law of England.
Let us consider the language of the first and second
sections, guided by the principle that where words are
employed in a statute which had at the time a well-known
meaning at. common law or in the law of this country
they are presumed to have been used in that sense unless the context compels to the contrary. 1
As to the first section, the words to be interpreted are:
"Every contract, combination in the form of trust or
otherwise, or conspiracy in restraint of trade or commerce. . . . is hereby declared· to be illegal." As
there is no room for dispute that the statute was intended
to formulate a ru1e for the regulation of interstate and
foreign commerce, the question is what was the rule
which it adopted?
In view of the eommon law and the law in this colintry
as to restraint of trade, which we have reviewed, and the
illuminating effect which that history must have under
the rule to which we have referred, we think it results:
a. That the ·context manifests that the statute was
drawn in the light of the existing practical conception of
the law of restraint of tradE), because it groups as within
that class, not only contracts which were in restraint of
trade in the subjective sense, but all contracts or acts
which theoretically were attempts to monopolize, yet
which in practice had come to be considered as in restraint
·'
of trade in a broad sense.
b. That in view of the many new forms of contracts
and combinations which were being evolved fro!Il existing
econo;mic conditions, it was deemed essential by an· allembracing enumeration to make slil'e that n<;> form of
contract or combination by which an undue restraint of
1 Swearingen v. United States, 161 U. S. 446; United States v. Wong
Kim Ark, 169 U; S. 649; Keck v. United States, 172 U. S. 446; Kepner
v. United States, 195 U.S. 100, 126.
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interstate or foreign commerce was brought about could
save such restraint from condemnation. The statute under this view evidenced the intent not to restrain the right
to make and enforce contracts, wheth~r resulting from
combination or otherwise, which did not unduly restrain
interstate or foreign commerce, but to protect that commerce from being restrained by methods, whether old or
new, which would constitute an interference that is an
undue restraint.
c. And as the contracts or acts embraced in the provision were not expressly defined, since ·the enumeration
addressed itself simply to classes of acts, those classes
being broad enough to embrace every conceivable contract or combination which could he made concerning
trade or commerce or the subjects of such commerce, and
thus caused any act done by any of the enumerated
methods anywhere in the whole field of human activity
to be illegal if in restraint of trade, it ineyitably follows
that the provision necessarily called for the exercise of
judgment which required that some standard should be
resorted to for the purpose of determining whether the
prohibitions contained in the statute had or had not in
any given case been violated. Thus not specifying but
indubitably contemplating and requiring a standard, it
follows that it was intended that the standard of reason
which had been applied at the .common law and in this
country in dealing with subjects of the character embraced by the statute, was intended to he- the measure
used for the purpose of determining whether in a given
case a particular act had or had not brought. about the
wrong against which the statute provided.
And a consideration of the text of the second section
serves to establish that it was intended to supplement the
first and to make sure that by no possible guise could·
the public policy embodied in the first section be frustrated or evaded. The prohibitions of the second embrace
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"Every person who shall monopolize; or attempt to
monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or
commerce among the several states, or with foreign
nations,
. " By reference to the terms of § 8 it is
certain that the word person clearly implies a corporation
as well as an individual.
The commerce referred to by the words "any part"
construed in the light of the manifest purpose of the ·statute has both a geographical and a distributive significance,
that is it includes any portion of the United States and
any one of the classes of things forming a part of interstate or foreign commerce.
Undoubtedly, the words "to monopolize" and "monopolize'' as used in the ·section reach every act bringing
about the prohibited results. The ambiguity, if any, is
involved in determining what is intended by monopolize.
But this ambiguity is readily dispelled in the light of the
previous history of the law of restraint of trade to which
we have referred and the indication which it gives of the
practical evolution by which monopoly and the acts which
produce the same result as monopoly, that is, an undue
restraint of the course of trade, all came to be spoken of
as, and to be indeed synonymous with, restraint of trade.
In other words, having by the first section forbidden all
means of monopolizing trade, that is, unduly restraining
it by means of every contract, combination, etc., the second
section seeks, if possible, to make the prohibitions of the
act all the more complete and perfect by eml>,racing all
attempts to reach the end prohibited by the first section,
that is, restraints of trade, by any attempt to monopolize,
or monopolization thereof, even although the acts by
which such results ~e attempted to be brought about or
are brought about be not embraced within the general
enumeration of the first section. And, of course, when the
second section is thus harmonized with and made as it
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was intended to be the complement of the first, it becomes obvious that the criteria to be resorted to in any
given case for the purpose of ascertaining whether violations of the section have been committed, is the rule of
reason guided by the established law and by the plain
duty to enforce the prohibitions of the act and thus the
public policy which its restrictions were obviously enacted
to subserve. And it is worthy of observation, as we have
previously remarked concerning the common law, that
although the statute by the comprehensiveness of the
enumerations embodied in both the first and second sectio~s makes it certain that its purpose was to prevent
undue restraints of every kind or nature, nevertheless by
the omission of any. direct prohibition against monopoly
in the concrete it indicates a consciousness that the freedom of the individual right to contract when not unduly
or improperly exercised was the most efficient means for
the prevention of monopoly, since the operation of the
centrifugal and centripetal forces resulting from the right
to freely contract was the means by which monopoly
would be inevitably prevented if no extraneous or sovereign power imposed it and no right to make unlawful
contracts having a monopolistic tendency were permitted. In other words that freedom to contract was the
essence of freedom from undue restraint on the right to
contract.
Clear as it seems to us is the meaning of the provisions
of the statute in the light of the review which we have
made, nevertheless before definitively applying that meaning it behooves us to consider the contentions urged on
one side or the other concerning the meaning of the statute,
which, if maintained, would give to it, in some aspects
a much wider and in every view at least a somewhat different significance. And to do this brings us to the second
question which, at the outset, we have stated it was our
purpose to consider and dispose of.
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Second. The. contentions of the parties as to the meaning of
the statute and the decisions of this court relied upon concerning those contentions.
In substance, the propositions urged by the Government are reducible to this: That the language of the statute embraces every contract, combination, etc., in restraint of trade, and hence. its text leaves no room for the
exercise of judgment, but simply imposes the plain duty
of applying its prohibitions to every case within its literal
language. The error involved lies in assuming the matter
to be decided. This is true because as the acts which ~tay
come under the classes stated in the first section and the
restraint of trade to which that section applies are not
specifically enumerated or defined, it is obvious that
judgment must in every case be called into play in order
to determine whether a particular act is embraced within
the statutory classes, and whether if the act is within such
classes its nature or effect causes .it to be a restraint of
trade within the intendment of the act. To hold to the
contrary would require the conclusion either that every
contract, act or combination of any kind or nature,
whether it operated a restraint on trade or not, was within
the statute, and thus the statute would be destructive of
all right to contract or ~gree or combine in any respect
whatever as to subjects embraced in interstate trade or
commerce, or if this conclusion were not reached, then the
contention would require it to be held that as the statute
did not define the things to which it related and excluded
resort to the only means by which the acts to which it
relates could be ascertained-the light of reason-the enforcement of the statute was impossible because of its
uncertainty. The merely generic enumeration which the
statute makes of the acts to which it refers and· the absence of any definition of restraint of trade as used in the
statute leaves room for but one conclusion, which is, that
it was expressly designed not to unduly limit the appli-
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cation of the act by precise definition, but while clearly ·
fixing a standard, that is, by defining the ulterior boundaries which could :riot be transgressed with impunity, to
leave it to be determined by the light of reason, guided by
the principles of law and the duty to apply and enforce
the public policy embodied in the statute, in every given
case whether any particular act or contract was within
the contemplation of the statute.
But, it is said, persuasive as these views may be, they
may not be here applied, because the previous decisions
of this court have given to the statute a meaning which
expressly excludes the construction which must result
from the reasoning stated. The cases are United States v.
Freight Association, 166 U. S. 290, and United States v.
Joint Traffic Association, 171 U. S. 505. Both the cases
involved the legality of combinations or associations of
railroads engaged in interstate commerce for the purpose
of controlling the conduct of the parties to the association
or combination in many particulars. The association or
combination was assailed in each case as being in violation of the statute. It was held that they were. It is undoubted that in the opinion in e.wh case general language
was made use of, which, when separated from its context,
would justify the conclusion that it was decided that. reason could not be resorted to for the pwpose of determining whether the acts complained of were within the statute. It is, however, also true that the nature and character
of the contract or agreement in each case was fully referred
to and suggestions as to their unreasonableness pointed
out in order to indicate that- they were withiri the prohibitions of the statute. As the cases cannot by any possible conception be treated as authoritative without the
certitude that·reason was resorted to for the purpose of
deciding them, it follows as a matter of course that it must
have been held by the light of reason, since the conclusion
could not have been otherwise reached, that the assailed
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contracts or agreements were witliin the general enumeration of the statute, and that their operation and effect
·brought about the restraint of trade which the statute
prohibited. This being inevitable, the deduction can in
reason only be this: That in the cases relied upon it having
been found that the acts complained of were within the
statute and operated to pr9duce the injuries which the
statute forbade, that resort to reason was not permissible
in order to allow that to be done which the statute prohibited. This being true, the rulings in the cases relied
upon when rightly appreciated were therefore this and
nothing more: That as considering the contracts or agreements, their neeessary effect and the character of the
parties by whom they were made, they were clearly restraints of trade within the purview of the statute, they
could not be taken out of that category by indulging in
general reasoning as to the expediency or non-expediency
of having made the contracts or the wisdom or want of
wisdom of the statute which prohibited their being made.
That is to say, the cases but decided that the nature and
character of the contracts, creating as they did a conclusive
presumption which brought them within the statute, such
result was not to be disregarded by the substitution of a.
judicial appreciation of what the law ought to be for the
plain judicial duty of enforcing the law as it was made.
But aside from reasoning it is true to say that the cases
relied upon do not when rightly construed sustain the
doctrine contended for is established by all of the numerous decisions of this court which have applied ::mel enforced the Anti-trust Act, since they all in the very nature
of things rest upon the premise that reason was the guide
by which the provisions of the act were in every case
interpreted. Indeed intermediate the decision of the two
cases, that is, after the decision in the Fre1:ght Association
Case and before the decision in the Joint Traffic Case, the
case of Hopkins v. United States, 171 U. S. 578, was deVOL.
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cided, the opinion being delivered by Mr. Justice Peckham, who wrote both the opinions in the Freight Association and the Joint Traffic cases. And, referring in the
Hopkins Case to the broad claim made as to the rule of
interpretation announced in the Freight Association Case,
it was said (p. 592): "To treat as condemned by the act
all agreements under which, as a result, the cost of conducting an interstate commercial business may be increased would enlarge the application of the act far beyond the fair meaning of the language used. There must
be some direct and immediate effect upon interstate commerce in order to come within the act." And in the Joint
Traffic Case this statement was expressly reiterated and
approved and illustrated by example; like limitation on
the general language used in Freight Association and Joint ·
Traffic Cases is also the clear result of Bement v. National
Harrow Co., 186 U. S. 70, 92, and especially of Cincinnati
Packet Co. v. Bay, 200 U.S. 179.
If the criterion by which it is to be determined in all
cases whether every contract, combination, etc., is a restraint of trade within the intendment of the law, is the
direct or indirect effect of the acts involved, then of
course the rule of reason becomes the guide, and the construction which we have given the statute, instead of being
refuted by the cases relied upon, is by those cases demonstrated to be correct. This is true, because as the construction which we have deduced from the history of the
act and the analysis of its text is simply that in every case
where it is daimed that an act or acts are in violation of
the statute the rule of reason, in the light of the principles
of law and the public policy which the act embodies, must
be applied. From this it follows, since that rule and the
result of the test as to direct or indirect, in their ultimate
aspect, come to one and the same thing, that the difference between the two is therefore only that which obtains
bdween things which do not differ at all.
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If it be true that there is this identity of result between
the rule intended to be applied in the Freight Associatioo
Case, that is, the. rule of direct and indirect, and the rule of
reason which under the statute as we construe it should
be here applied, it may be asked how was it that in the
opinion in the Freight Association Case much consideration
was ~ven to the subject of whether the agreement or
combination which was involved in that Ca.<.le could be
taken out of the prohibitions of the statute upon the
theory of its reasonableness. The question is 'pertinent
and mutt be fully and frankly met, for if it be now deemed
that the Freight Association Case was mistakenly decided
or too broadly stated, the doctrine which it announced
should be either expressly overruled or limited.
The confusion which gives rise to the question results
from failing to distinguisW between the want of power to
take a case which by its. teims or tha circumstdnces which
surrounded it, considering among such circumstances the
character of the parties, is plainly within the statute, out
of the operation of the statute by resort to reason in effect
to establish that the contract ought not to be treated as
within the statute, and the duty in every case where it
becomes necessary from the nature and· character of the
parties to decide whether it was within the statute to pass
upon that question by the light of reason. This distinction, we think, serves to point out what in its ultimate
conception was the thought underlying the reference to
~he rule of reason made in the Freight Association Case,
especially when such reference is interpreted by the context of the opinion and in the light of the subsequent
opinion in the H opkiris Case and in Cincinnati Packet Company v.Bay, 200U. S. 179.
And in order not in the slightest degree to be 'wanting
in frankness, we say that in so far, however, as by separating the gen~ral language used in the opinions in the
Freight Association and Joint Traffic cases from the con-
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·text and the subject and parties with which the cases were
concerned, it may be coriceiyed that the language referred. to conflicts with the construction whic,h we give
the statute1 they are necessariiy now limited and qualified.
We see no possible escape from this. conclusion if we are to
adhere to the many cases decided in this court in which
the An,ti-trust Law has been applied and enforced .and if
the duty to apply and enforce that law in the. futur-e is to
continue. to exist. The first is true,. because the construction which we now give the statute does not in the slightest degree conflict. with a single previous case ·4ecided
concerning the Anti-.trust Law aside from the conten,tion as
to the Freight Association anci Joint Traffic cases, and because.. every one of those cases applied the rule of reason
fo~ the purpose of deternrining jhet~er t~esubject bef()re
the courtwas :within the statute. The.second is also true,
.since, as we have already pointed out, unaided by the;
li~t of. reaso.D., it, is: impossible. tQ. understand how the
'statute: may in the future' l;>e enforced and the public
' ·.· .
policy ,whj.ch)t estahli~hes be made e$cacious..·
So f~ as theobject~o.ns of .the defendan~s are' concerned
they are ail embraced. under two headings:-·.
. a~ . That the aQt" eve~ i!. the.~ver!Ileiits of. the bill be true,
cannCI.t he constitutionally ap:pli~d., because to. do sowoulct
extend the power of..Cqngress to subjects.dehors the reach
of its authority to regwate commerce, ):>y enabling that
body to 4eal With mere questions of production of commod~
ities within, the States. But all tpe structure upon which
thi~ argument proceeds i~ based upon the. decisio.n. in United
States v. E. C. K,night Co., 156 U. S. ·1~ The view, however,
which'tlie argument takes of that case and the arguments
based upop. that view have been so repeatediy press~d upon
this court in connection with the interpretation and. enforcement ofthe Anti-trust Act, and have· been so necessa,.
rily and expressly decided to be un8ound as to· cause the
contentions to be plainly foreclosed and to require no ex-
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press notice. United States v. Northern Securities Co., 193
U.S. 197, 334; Loewe v. Lawlor, 208 U.S. 274; Sw1jt & Co.
v. United States, 196 U. S. 375; lflontague v. Lowry, 193
U.S. 38; Shawnee Compress Co. v. Anderson, 209 U.S. 423.
b. Many arguments are pressed in various forms of
statement which in substance amount to contending that
the statute cannot be applied under the facts of this case
without impairing rights of property and destroying the
freedom of contract or trade, which is essentially necessary
to the well-being of society and which it is insisted its protected by the constitutional guaranty of due process of law.
But the ultimate foundation of all these arguments is the
assumption that reason may not be resorted to in interpreting and applying the statute, and therefore that the statute
unreasonably restricts the right to contract and unreasonably operat€ls upon the right to acquire and hold property.
As the premise is demonstrated to be unsound by the construction we have given the statute, of course the propositions which rest upon that prerriise need not be further
noticed.
So far as the arguments proceed upon the conception
that in view of the generality of the statute it is not susceptible of being enforced by the courts because it cannot
be carried out without a judicial exertion of legislative,
power, they are clearly unsound. The statute certainly
gene;rically enumerates the character of acts which it
prohibits and the wrong which it was intended to prevent.
The propositions therefore but insist that, consistently
with the fundamental principles of due process of law, it
never can be left to the judiciary to decide whether in a
given case particular acts come within a generic statutory
provision. But to reduce the propositions, however, to
this their final meaning makes it clear that in substance
they deny the existence of essential legislative authority
and challenge the right of the judiciary to perform duties
which that department of the government has exerted from
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the beginning. This is so clear as to require no elaboration.
Yet, let us demonstrate that which needs· no demonstration, by a few obviouS examples. Take for instance the
familiar case8 whete t~ judiciary iS called upon to dete~
mine whether a particular act or acts are within a· given
prohibition, dependihg.upon wrongful intent. Take questions. of fraud. c'onsider the power which m:ust be· exer~
cised in every case where the courts are called upon to determine whether particular acts .are invalid which are,
abstractly. speaking,. in and of themselves valid, but which
are~' aSserted to .be invalid because of their direct effect
.
upon interstate commerce. .
We come th~n tO the third proposition requiring corisidL
eration' viz: ·· · ··
·
..
..
.
' Third~ The facts and the application of the statu'te to them.
Beyond· dispute the proofs establish substantially aa
. alleged mthe bill the following facts: ,.
h ·The ~r~atioll of the Standard Oil Company of Ohio;
2:; The orgariization ·of the Standard Oil Trust' of 1882;
and.alsoa previbtis'.brle of 1879; not: referred to in' ~he bill,·
and the proceedings in the Supreme Court of Ohio, cw'minatirtg in a' de~ree base~ upon the finding that the company'. 'Was unlawfully·, a party to that triiSt; .the. transfer
by' the trustees of stockS; iticeltam of th¢· companies; the
contempt proceedings; and~ finally, the increase of the capital oftlie Stan§ard Oil Company of New Jersey and the
acquisition o~ thafcompany ofthe sharea of the· stock of.
the other cort>otations in exchange for its" certificates.~. The ;vast alnotmt of property and' the possibilities of '
far-reaching control which resulted .from the facts last
· stated· a.re~ showll by the statement which we have previously annexed ·concerning the p~ties· to the trust agreement of 18S2, .and the corporations whose stock WaS held
by the trustees under the trust and which. came therefdre
to be held by the New Jersey corporation. But these statements do not with accuracy convey an appreciation of the
.

.
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situation as it existed at the time of the entry of the decree
below, since during the more than ten years which elapsed
between the acquiring by the New Jersey corporation of
the stock and other property which was formerly held. by
the trustees under the trust agreement, the situation of
course had somewhat changed, a change which when an.alyzed in the light of the proof, we think, establishes that
the result of enlarging the capital stock of the New Jersey
company and giving it the vast power to which we have
referred produced its normal consequence, that is, it gave
to the corporation, despite enormous dividends and de:.
spite the dropping out of certain corporations enumerated
in the decree of the court below, an enlarged and more
perfect sway and control over the trade and commerce in
petroleum and its products. The ultimate situation referred to will be made manifest by an examination of §§ 2
and 4 of the decree below, which are excerpted in the marg;in.1

-----------------------------------------------

SECTION 2. That the defendants John D. Rockefeller, William
Rockefeller, Henry H. Rogers, Henry M. Flagler, John D. Archbold,
Oliver H. Payne, and Charles M. Pratt,. hereafter called the seven
individual defendants, united with the Standard Oil Company and
other defendants to form and effectuate this combination, and since
its formation have been and still are engaged in carrying it into effect
anc' continuing it; that the defendants Anglo-American Oil Company
(Limited), Atlantic Refining Company, Buckeye Pipe Line Company,
Borne-Scrymser Company, Chesebrough Manufacturing Company,
Consolidated, Cumberland Pipe Line Company, Colonial Oil Company, Continental Oil Company, Crescent Pipe Une Company,
Henry C. Folger, Jr., and Calvin N. Payne, a copartnership doing
busiiJ.ess under the firm name and style of Corsicana Refining Company, Eureka Pipe Line Company, Galena Signal Oil Company,
Indiana Pipe Line Company, Manhattan Oil Company, National
Transit Company, New York Transit Company, Northern Pipe Line
Company, Ohio Oil Company, Prairie Oil and Gas Company, Security
Oil Company, Solar Refining Company, Southern Pipe Line Company, South Penn Oil Company, Southwest Pennsylvania Pipe Lines
Company, Standard Oil Company, of California, Standard Oil Com~
pany, of Indiana, Standard Oil Company, of Iowa, Standard Oil
1
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Giving to the facts just stated, the weight which it was
deemed they were entitled to, in the light afforded by the
Company, of Kansas, Standard Oil Company, of Kentucky, Standard
Oil Company, Of Nebraska, Standard Oil. Company, of New York,
Standard Oil Company, of Ohio, Swan and Finch Company, Union
Tank Line Company, Vacuum ·on Company, Wash~ngton Oil Company, Waters-Pierce Oil Company, have entered into and became
parties to this combination and are either actively operatmg or aiding
in the operation of it; that by means of this combination the defendants named in this section have combined and conspired to monopolize, have monopolized, and are continuing to monopolize a substantial
part· of the commerce among the states, in the territories and with
foreign nations, in violation of section 2 of the anti-trust act.

*

*

*

*

*

*

*

*

*

SECTION 4'. That ·in the formation and execution of the combination or conspiracy the Standard Company has issued its stock to the
amount of more than $90,000,000 in exchange for the stocks of other
corporations which it holds, and it now owns and controls all of the
capital stock of many corporations, a majority of the stock or controlling ihterests in some corporations and stock in other corporatiotis
as follows:
·Total
Owned by
Name of company.
capital
Standa.rd Oil
stock.
Company.
Anglo-American Oil Company, Limited £1,000,000
£999,740
Atlantic Refining Company.......... . $5,000,000
$5,000,000
200,000
Borne-Scrymser Company ........... .
199,'700
Buckeye Pip~ Line Company ......... . 10,000,000
9,999,700
Chesebrough Manufacturing Company,
Consolidated ..................... .
500,000
277,700
Colonial Oil Company ............... .
250,000
249,300
Continental Oil Company .. .' ......... .
300,000
300,000
Crescent Pipe Line Company ........ .
3,000,000
3,000,000
Eureka Pipe Line Company.. , ....... .
5,000,00Q
4,999,400
Galena-Signal Oil Company....... ." .. . 1u,OOO,OOO
7,079,500
Indiana Pipe Line Company ......... .
1,000,000
999,700
Lawrence Natural Gas Company ..... .
450;000
450,000
Mahoning Gas Fuel Company ........ .
149,900
150,0"00
Mountiih State Gas Company ....... .
500,0()(}
500,000
National Transit Company .......... . 25,455,200
25,4.51,650
New Y:ork Transit Company ......... .
,5,000,000
5,000.000
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proof of other cogn:1te facts and circumstances, the court
below held that the acts and dealings established by the
Name of company.

Total
capital
stock.
4,000,000

0\\,led by
Standard Oil
Company.
4,000,000

Northern Pipe Line Company ........ .
Northwestern Ohio Natural Gus Company. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
2,ii5,250
1,649,450
10,000,000
9,999,850
Ohio Oil Company. . . . . . . • . . . . . . . . . . .
People's Natural Gas Company.. . . . . .
1,000,000
1,000,000
Pittsburg Natural Gas Company . . . . . .
310,000
310,000
Solar Refining Company. . . . . . . . . . . . . .
5{)(),000
499,400
Southern Pipe Line Company. . . . . . . . . 10,000,000
10,000,000
2,500,000
2,500,000
South Pemi Oil Company. . . . . . . . . . . . .
3,500,000
3,500,000
Southwest Pennsylvania Pipe Lines... ·.
Standard Oil Company (of California). . 17,000,000
16,999;500
Standard Oil Company (of Indiana). . . .
1,000,000
999,000
Standard Oil Company (of Iowa)... . . .
1,000,000
1,000,000
1,000,000
999,300
Standard Oil Company (of Kansas). . . .
Standard Oil.Company (of Kentucky). .
1,000,000
997,200
Standard Oil Company (of Nebraska) . .
600,000
599,500
15,000,000
Standard Oil Company (of New York).. 15,000,000
Standard Oil Company (of Ohio) . . . . . .
3,500,000
3,499,400.
·Swan and Finch Company. . . . . . . . . . . .
100,000
100,000
Union Tank Line Company. . . . . . . . . . .
3,500,000
3,499,400
Vacuum Oil Company... . . . . . . . . . . . . .
2,500,000
2,500,000
Wll1.'Mngton Oil Company • . . . . . . . . . . .
100,000
71,480
Waters-Pierce Oii Company ......... ,.
400,000
274,700
That the defendant National Transit Company, which is owned
and controiled by the Standard ·on Company as aforesaid, owns and
controls the amounts of th!l capital stocks of the following-nanted corporations and limited partnerships stated opposite each, respectively,·
as foilows:
·
Owned by
Total
capital National TransN arne of company.
stock. it Company.
$412,000
$825,000
Connecting Ga.S Company ............ ·
998,500
1,000,000
Cumberland Pipe Line Company ..... .
5,999,500
Ea.St Ohio Gas Company ............ .
6,000,000
19,500'
Franklin Pipe Compai1y, Liritlted ..... .
50,000
9,999,500
Prairie Oil and Gas Company........ .
10,000,000
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proof operated to destroy the "potentiality of competition"
which otherwise would have existed to such an extent as
to cause the transfers of stock which were made to the New
Jersey corporation and the control which resulted over the
many and various subsidiary corporations to be a combination or conspiracy in restraint of trade in violation of the
first section of the act, but also to be an attempt to monopolize and a monopolization bringing about a perennial
violation of the second section.
We see no cause to doubt the correctness of these conclusions, considering the subject from every aspect, that
is, both in view of the facts established by the record and
the necessary operation and effect of the law as we have
That the Standard Company has also acquired the control by the
ownership of its stock or otherwise of the Security Oil Company, a
corporation created under the laws of Texas, which owns a refinery at
Beaumont in that State, and the Manhattan Oil Company, a corporation, whi'ch owns a pipe line situated in the States of Indiana and Ohi6;
that the Standard Company, and the corporations and partnerships
named in Section 2, are engaged in the various branches of the business of producing, purchasing and transporting petroleum in the
principal ojl-producing districts of the United States, in New York,
Pennsylvania, West Virginia, Tennessee, Kentucky, Ohio, Indiana,
Illinois, Kansas, Oklahoma, Louisiana, Texas, Colorado and California, i1,1 shipping and transporting the oil through pipe lines owrred
or controlled by these companies from the various oil-producing districts into and through other states, in refining the petroleum and
manufacturing it into various products, in shipping the petroleum and
the products thereof into the states and tetritories of the United
States, the District of Columbia and to foreign nations, in shipping the
petroleum and its products in tank cars owned or controlled by the
subsidiary companies into various states and territories of the United
States and into the District of Columbia, and in selling the petroleum
and its products in various places in the states and territories of the
United States, in the District of Columbia and in foreign countries;
that the Standard Company controls the subsidiary companies and
directs the management thereof so that none of the subsidiary companies competes with any other of those companies or with the Standard Company, but their trade is all managed as that of a single person.
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construed it upon the inferences deducible from the facts,
for the following reasons:
a. Because the unification of power and control over petroleum and its products which was the inevitable result
of the combining in the New Jersey corporation by the
increase of its stock and the transfer to it of the stocks of
so many other corporations, aggregating so vast a capital,
gives rise, in and of itself, in the absence of countervailing
circumstances, to say the least, to the prima facie presumption of intent and purpose, to maintain .the dominancy
over the oil industry, not as a result of normal method'3
of industrial development, but by new means of combination which were resorted to in order that greater
power might be added than would otherwise have arisen
had normal methods been followed, the whole with the
purpose of excluding others from the trade and thus centralizing in the combination a perpetual control of the
movements of petroleum and its products in the channels
of interstate commerce.
b. Because the prima facie presumption of intent to
restrain trade, to monopolize and to bring about monopolization resulting froni the act of expanding the stock of
th.e New Jersey corporation and vesting it with such vast
control of the oil industry, is made conclusive by considering, 1, the conduct of the persons or corporations who
were mainly instrumental in bringing about the extension
of power in the New Jersey corporation before the consummation of that result and prior to the formation of
the trust agreements' or" 1879 and 1882; 2, by considering
the proof as to what was done under those agreements and
the acts which immediately preceded the vesting of power
in the New Jersey corporation as well as by weighing the
modes in which the power vested in that corporation has
been exerted and the results which have arisen from it.
Recurring to the acts done by the individuals or corporations who were mainly instrumental in bringing about the
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expansion. of th~ N~\V Jersey ~prpotation 4uring the period prior to the formation of the trust a~~IP.ents of 1879
and iss~, in,cl~c:lip.g t~o~e agreements, p.ot for t}l~ pprpose
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the system of m~rketing which was adopted by which the
country was diVided into districts and the trade in each
district in oil was turned over to a designated corporation
within the combinationand all others were excluded, all
lead the mind up to a conviction of a purpose and intent
which we think is so certain as practically to cause the
subject not to be within the domain of reasonable contention.
The inference that no attempt to monopolize could have
been intended, and that no monopolization resulted from
the acts complained of, since it is established that a very
small percentage of the crude oil produced was controlled
by the combination, is unwarranted. As substantial power
over the crude product was the inevitable result of the absolute control which existed over the reP.ned product, the
monopolization of the one carried with it the power to control the other, and if the inferences 1 which this situation
suggests were developed, which we deem. it unnecessary
to do, they might weil serve to add additional cogency to
. the presu:g:tption of. intent to monopolize which we have
found arises frorp. the unquestioned proo~ on other subjects.
We are thus brought to tP.e last subject wP.ich we are
called upon to consider, viz:
•· Fourth. The remedy to be administered.
It may be conceded that ordinarily where it was found
that acts had been done in violation of the statute, adequate measure of relief would result from restraining the
doing of such acts in the future. Swift v. United States,
196 U.S. 375. But in a case like this, where the condition
which has been brought about in violation of the statute,
in and of itself, is not only a continued attempt to monopolize, but also a monopolization, the duty to enforce the
statute requires the application of broader and more controlling remedies. As penalties which are not authorized
by law may not be inflicted by judicial authority, it follows
that to meet the situation with which we are confronted
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the application of remedies two-fold in character becomes
essential: 1st. To forbid the doing in the future of acts like
those which we have found to have been done in the past
which would be violative of the statute. 2d. The exertion
of such measure of relief as will effectually dissolve the
combination found to exist in violation of the statute,
and thus neutralize the extension and continually operating force which the possession of the power unlawfully obtained has brought and will continue to bring
about.
In applying remedies for this purpose, however, the
.fact must not be overlooked that injury to the public by
the prevention of an undue restraint on, or the monopolization of trade or commerce is the foundation upon which
the prohibitions of the statute rest, and moreover that one
of the fundamental purposes of the statute is to protect,
not to destroy, rights of property.
Let us then, as a means of accurately determining what
relief we are to afford, first come to consider what relief
was afforded by the court below, in order to fix how far
it is necessary to take from or add to that relief, to the
end that the prohibitions of the statute may have complete and operative force.
The court below by virtue of §§ 1, 2, and 4 of its decree,
which we have in part previously excerpted in the margin,
adjudged that the New Jersey corporation in so far as it
held the stock of the various corporations, recited in §§ 2
and 4 of the decree, or eontrolled the same was a combination in violation of the first section of the act, and an
attempt to monopolize or a monopolization contrary to
the second section of the act. It commanded the dissolution of the combination, and therefore in effect, directed
the transfer by the New .Jersey corporation back to the
stockholders of the various subsidiary corporations entitled to the same of the stock which had been turned over
to the New Jersey company in exchange for its stock. To
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make this command effective § 5 of the decree forbade
the New Jersey corporation from in any form or manner
exercising any ownership or exerting any power directly
or indirectly in virtue of its apparent title to the stocks of
the subsidiary corporations, and prohibited those subs-idiary corporations from paying any dividends to the New
'Jersey corporation or doing any act which would recognize further power in that company, except to the extent
that it was necessary to enable that company to transfer
the stock. So far as the owners of the stock of the subsidiary corporations and the corporations themselves were
concerned after the stock had been transferred, § 6. of the
decree enjoined them from in any way conspiring or combining to violate the act or to monopolize or attempt to
monopolize in virtue of their ownership of the stock transferred to them, and prohibited all agreements between the
subsidiary corporations or other stockholders in the future,
tending to produce or bring about further violations of the
act.
By § 7, pending the accomplishment of the dissolution
of the combination by the transfer of stock and un~il it
was consummated, the defendants named in § 2, constituting all the corporations to which we have referred, were
enj'Oined from engaging in or carrying on interstate commerce. And by§ 9, among other things a delay of thirty
days was granted for the c.arrying into effect of the directions of the decree.
So far. as the decree held that the ownership of the stock
of the New Jersey corporation constituted a combination
in violation of the first section and an attempt to create a
monopoly or to monopolize under the second section and
commanded the dissolution of the combination, the decree
was clearly appropriate. And this also is true of § 5 of the
decree which restrained both the New Jersey corporation
and t.he subsidiary corporations from doing anything
which would recognize or give effect to further ownership
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in the New Jersey corporation of the stocks which were
ordered to be retransferred~
But the contention is that, in so far as the relief by way of
injunction which was awarded" by_§ 6 against the stockholders of the subsidiary corporations or the subsidiary
corporations theniselves after the transfer of stock by the
New-Jersey· corporation was completed in conformity to
the decree, the relief awarded was ·too broad: a. Because it was not sufficiently specific and tended to cause
those who were within the embrace of the order to cease
to be under the protection of the law of the land andrequired. them to thereafter conduct their business under
the jeopardy of punishments for contempt for violating a,
general injunction. New. Have;n R. R. v. Interstate Commerce Commission, 200 U. S. 404. Besides it is said that
the restraint imposed by § 6-even putting out of view the
conSideration just stated-·was moreover calculated to do
injury to the public and it-may be in and of itself to produce the very restraint on the due course of trade which
it wits intended to prevent. We say this since it does not
rtecassarily follow beeause· ah illegal restraint of trade or an
attempt to monopolize or a monopolization resulted from
the· combination and the transfer of the stocks of the subsidiary corporatioll.S to the New Jersey corporation that
a like restraint or .attempt to .monopolize or monopoll'za..:
tion would.necessarily ,aristdrom agreements between one
or more of the· subsidiary corporations after the transfer
of the stock by the New Jersey corporation. For illustra~
tion, take thepipe lines. Bythe effect of the transfer of
the stock the pipe lines would come under the ccintrCil of
various corporations instead of being subjected to a uniform control. If various corporations owning the lines
determined in the· public interests to so combine as to
make a continuous line, such. agreement or combination
would not be repugnant to th_e act, and yet it might be
restrained by the decree. · As another e;x:ample, t~ the
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Union Tank Line Company, one of the subsidiary corporations, the owner practically of all the tank cars in use by
the combination. If no possibility existed of agreements
for the distribution of these cars among the subsidiary
corporations, the most serious detriment to the public
interest might result. Conceding the merit,· abstractly
considered, of these. contentions they are irrelevant. We
so think, since we construe the sixth paragraph of the
decree) not as depriving the stockholders or the corp·orations, after the dissolution of the combination, of the
power to make normal and lawful contracts or agreements,
but as restraining them from, by any device whatever,
recreating directly or indirectly the illegal combination
which the decree dissolved. In other words we construe
the sixth paragraph of the decree, not as depriving the
stockholders oJ:Jcorporations of the right to live under the
law 'of the land, but as compelling obedience to that law.
As therefore the sixth paragraph as thus construed is not
amenable to the criticism directed against it and cannot
produce the harmful results which the arguments suggest
it was obviously right. We think that in view of the magnitude of the interests involved and their complexity that
the delay of thirty days allowed for. executing the decree
was. too. short and should be extended so as· to embrace a
perlod of at least six months. So also, in view of the possible serious injury to result to the public from an absolute
cessation of interstate commePce in petroleum and its products by such vast agencies as are embraced in the co.mbina~ion, a result which might arise from that portion of.
the decree which enjoined carrying on of inter,state commerce not only by the New Jersey corporation but by all
the subsidiary companies until the dissolution of the com:bination by the transfer of the stocks in accordance with
the decree, the inju.nction provided for in § 7 thereof
should not have been awarded.
Our conclusion is that the decree below was right and
VOL. CCXXI-6
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should be affirmed,' except as to the minor matters concerning which we have indicated the decree should be modified.
Our order will therefore be one of affirmance with directions, however, to modify the decree in accordance with
this opinion. The court below to retain jurisdiction to the
extent necessary to compel compliance in every respect
with its decree.
And it is so ordered.

MR. JusTICE HARLAN concurring in part, and dissenting in part.
A sense of duty constrains me to express the objections
which· I have to certain declaration_s in the opinion jus't
delivered on behalf of the court.
.
I concur .in holding that the Standard Oil Company of
New Jersey and its subsidiary compani~ constitute a
combination in restraint of interstate commerce, and that
they haV@ attempted to monopolize and have monopolized
parts of such commerce-all in violation of what is kilowri
as the Anti-trust Act of 1890~ 26 Stat. 209, c; 647. The
evidence in this case overwh~l:biingly sustained that view
and led the Circuit Court, by its final decree, to order the
dissolution of the New Jersey' corporation and the discontinuance of the illegal combinationbetween that eor.:.
poration and its,subsidiary companies;·
In my judgment, the decree below should have been
affirmed without qualification. -But the court, while af:.
f4nring · the decree:, directs some modifications in respect
of whatit characterizes as "ininor matters." It is ~o be
apprehended' that those modifications may prove .to be
mischievous. In saying this, I have particularly in view
the statement in the opinion that "it does not necessarily
follow that because an·illegal restraint of trade _or an attempt to monopolize or a monopolization resulted from
the combination and the transfer 'of the stocks of the·
subsidiary corporations · to the New Jersey corpo~ation,
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that a like restraint of trade or attempt to monopolize or
monopolization would necessarily arise from agreements
between one or more of the subsidiary corporations after
the transfer of the stock by the New Jersey corporation."
Taking this language, in connection with other parts of
the opinion, the subsidiary companies are thus, in effect,
informed-unwisely, I think-that although the New
Jersey corporation, being an illegal combination, must go
out of existence, they may join in an agreement to restrain
commerce among the States if such restraint be not "undue."
In order that my objections to certain parts of the
com·t's opinion may distinctly appear, I must state the
circumstances under which Congress passed the Antitrust Act, and trace the course of judicial decisions as to
its meaning and scope. This is the more necessary beca11se the court by its decision, when interpreted by the
language of its opinion, has not only upset the longsettled interpretation of the act, but has usurped the
constitutional functions of the legislative branch of the
Government. With all due respect for the opinions of
others, I feel bound to say that what the court has said
may well cause some alarm for the integrity of our institutions. Let us see how the matter stands.
All who recall the condition of the country in 1890 will
remember that there was everywhere, among the people
generally, a deep feeling of unrest. The Nation had been
rid of human slavery-fortunately, as all now feel-but
the conviction was universal that the country was in real
danger from another kind of slavery sought to be fastened
on the American people, namely, the slavery that would
result from aggregations of capital in the hands of a few
individuals and corporations controlling, for their own
profit and advantage exclusively, the entire business of
the country, including the production and sale of the necessaries of life. Such a danger was thought to be then
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imiilinent, and all felt that it must be met firmly and by
such statutory regulations as would adequately protect
the people against oppression and wrong. Congress therefore took up the matter and gave the whole subject the
fullest consideration. All agreed that the National Government could not, by legislation, regulate the domestic
trade carried on wholly within the several States; for,
power to· regulate such trade remained with, because'
never surrendered by, the States. But, under authority
expressly granted to it by the Constitution, Congress could
regulate commerce among the several States and with
foreign states. Its authority to regulate such commerce
was and is paramount; due force being given to other
provisions of the fundameq.tallaw devised by the fathers
for the safety of the Government and for the protection
and security of the essential rights inhering in life, liberty
and property.
1.
Guided by these considerations, and to the end that the
people;. so far as interstate commerce was· concerned; might
not be dominated by vast combmations and monopolies;
having power to advance their own selfish ends~ regardless of the general interests and welfare, Congress passed
the Anti-trust Act of 1890 in these words (the italics h~re
and elsewhere in this opinion are mine):
"SEC •. L Every contract, combination in the form of
trust .or otherwise, or conspiracy, in restraint of trade or
commerce among the several States, or with foreign nations, is hereby declared to be illegal. Every person ;who
shall make any such contract or engage in any such combination or conspiracy, shall be deemed guilty of a misdemeanor,' and, on conviction thereof, shall be punished
by fine not exceeding. five thousand ,dollars, or by .imprisonment not exceeding one year, or by both said
punishments, in the discretion of the court. § 2. Every
person who shall monopolize, or attempt to monopolize,
or combine or conspire with any other perso-n or persons,
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to monopolize any part of the trade or commerce among
the several States, or with foreign nations, shall be deemed
guilty of a misdemeanor, and, on conviction thereof, shall
be punished by fine not exceeding five thousand dollars,
or by imprisonment not exceeding one year, or by both
said punishments, in the discretion of the court. § 3. Every
contract, combination in form of trust or otherwise, or
conspiracy, in restraint of trade or commerce in any
Territory of the United States or in the District of Columbia, or in restraint of trade or commerce between any
such Territory and another, or between any such Territory or Territories and any State or States or the District
of Columbia, or with foreign nations, or between the District of Columbia and any State or States or foreign natiqns, is hereby declared illegal. Every person who shall
make any such contractor engage in any such combination
c,r conspiracy, shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by fine not
exceeding five thousand dollars, or by imprisonment not
exceeding one year, or by both said punishments, in the
discretion of the court." 26 Stat. 209, c. 647.
The important inquiry in the present case is as to the
m.eaning and scope of that act in its application to interstate commerce.
In 1896 this court had occasion to determine the meaning and scope of the act in an important case knowlil. as
the Trans-Missouri Fre1'ght Case. 166 U. S. 290. The
question there was as to the validity under the Anti-trust
Act of a certain agree~ent between numerous railroad
companies, whereby they formed an association for the .
purpose of establishing and maintaining rates, rules and
regulations in respect of freight traffic over specified
routes. Two questions were involved: first, whether the
act applied to railroad carriers; second, whe.ther the agreement the annulment of which as illegal was the basis of
the suit which the United States brought. The court
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held that railroad carriers were embraced by the act. In
detennining that question, the court, among other things,
said:
" The language of the act includes eve:ry contract, combination in the form of trust or otherwise, or conspiracy,
in restraint of trade or commerce among the several States
or with foreign nations. So far as the very terms of the
statute go, they apply to any contract of the nature described~ A contract therefore -that is in restraint of trade
or commerce is, by the strict langUage of the act pro-.
hibited, even though such contract is entered into between competing common carriers by railroad, and only
for the purposes .of thereby affecting traffic rates for the '
transportation of persons and property. If such an agreement restrains trade or -conimerce, ·it is prohibited by the
· statute, unless it .can be said that an agreement, no matter what its terms, relating only to transportation cannot
restrain trade or cominerce. We see no escape from ther
conclusion that if an agreement of such a nature does restrain it, the agree:n;J.ent is condemned by this act. . . .
Nor is itfor the substantial interests-of the country that
any one commodity should be within the sole power and.
subject to the sole will of one powerful combination of
capital. Congress has, so far as its jurisdiction extends,
prohibited .all contracts or combinations in the form of
trusts entered into for the purpose of restraining trade
and commerce. . . . While· the statute prohibits all
combinations in the form of trusts or otherwise, the limitation is not confined to that form alone. All combinatiop.s
which are in restraint of trade or commerce are prohibited,
whether in the form of trusts or. in any other form whatever." United States v. Freight Assn., 166 U. S. 290, 312,
324, 326.
The court then proceeded to consider the second of the
above questions, saying: "The next question to be discussed is as to what is the. true construction of the statute,
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assuming that it applies to common carriers by railroad.
What is the meaning of the language as used in the stat-:
ute, that 'every contract, combinl:).tion in the form of
trust or otherwise, or conspiracy in restraint of trade or
commerce among the several States or with foreign nations, is hereby declared to be illegal?' Is it confined to a
contract or combination which is only in unreasonable
restraint of trade or commerce, or does it include what
the language of the act plainly and in terms covers, all
contracts of that nature? It is now with much amplification of argument urged that the statute, in declaring illegal every combination in the form of trust or otherwise,
or conspiracy in restraint of trade or commerce, does not
mean what the language used therein plainly imports, but
that it only means to decbtre illegal any such contract
which is in unreasonable restraint of trade, while leaving
all others unaffected by the provisions of the act; that the
common law meaning of the term 'contract in restraint
of trade' includes only such contracts as are in unreasonable restraint of trade, and when that term is used in the
Federal statute it is not intended to include all contracts
in restraint of tr!lde, but only those which are in unreaBy the simple use of
sonable restraint thereof.
the term 'contract in restraint of trade,' all contracts of
that nature, whether valid or otherwise, would be included, and not alone that kind of contract which was invalid and unenforceable as being in unreasonable restraint
of trade. When, therefore, the body of an act pronounces
as illegal every contract or ·combination in restraint of
trade or commerce among the several States, etc., the
plain and ordinary meaning of such language is not limited
to that kind of contract alone which is in unreasonable
restraint of trade, but all contracts are included in such
language, and no exception or limitation can be added
without placing in the act that which has been omitted
by Congress.
. If only that kind of contract
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which is in Uim;}asonable restraint of trade be within the
meaning of the statute, and declared therein to be illegal, it is at once apparent that the subject of what is a
reasonable rate is attended with great uncertainty. . . .
To say, therefore, that the act excludes agreements which
are not in unreasonable restraint of trade, and which tend
simply to keep up reasonable rates for transportation, is
s~bstantially to leave the question of unreasonableness
to the companies themselves. . . . But assmning
that agreements of this nature are not void at common
· law and that the various cases cited by the learned courts
below show it, the anf:iwer to the statement of their validity
now is to 'be found in the terrrt8 of the statute under consideration. . . . . The arguments which have been
addressed to us against the inclusion of all contracts in
restraint of trade, as provided for by the language of the
act, have been based upon the alleged presumption that
Congress, notwithstanding the language of the act, could
not have intended to. embrace all' contracts, but only such
contracts as were unreasonable restraint of trade. Under thes~ circumstances we are, therefore, asked to hold
that the act of Congress excepts contracts which are not
in unreasonable restraint of trade, and which only keep
rates up to a reasonable price, notwithstanding the language of the act makes· no such ~xception. In other words,
we are asked to read into the act by way of judicial legislation an exception ·that is not placed there by the lawmaking
branch of the Government, and this is to be done upon the
theory that the impolicy of such legislation is so clear
that it cannot be supposed Congress intended the natural
import of the. language it used.· This we cannot and ought

in

not to do. • . .
"If the act ought to read, as contended for by defendants, Congress is the body to amend it and not this court, by
a process of judicial leg{slation wholly unjustijiab~. Large

numbers do not agree that the view taken by defendants
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is sound or true in substance, and Congress may and very
probably did share in that belief in passing the act. The
public policy of the Government is to be found ·in its
statutes, and when they have not directly spoken, then in
the decisions of the courts and the constant practice of
the government officials; but when the lawmaking power
speaks upon a particular subject, over which it has constitutional power to legislate, public policy in such a case
is what the statute enacts. If the law prohibit any contract
or combination in restraint of trade or commerce, a contract or combination made in violation of such law is void,
whatever may have been theretofore decided by the courts
to have been the public policy of the country on that subjeet. The conclusion which we have drawn from the examination above made into the question before us is that
the Anti-trust Act applies to 'railroads, and that it renders illegal all agreements which are in restraint of trade
or commerce as we have above defined that expression,
and the question then arises whether the agreement before us is of that nature."
I have made these extended extracts from the opinion
of the court in the Trans-Missouri Freight Case in order to
show beyond question, that the point was there urged
by counsel that the Anti-trust Act condemned only contracts, combinations, trusts and conspiracies that were in
unreasonable restraint of interstate commerce, and that
the court in clear and decisive language met that point.
It adjudged that Congress had in unequivocaL> words declared that "e.very contract, combination, in the form of
trust or otherwise, or conspiracy, in restraint of commerce among the several States" shall be illegal, and that
no distinction, so far as interstate commerce was concerned,
was to be tolerated between restraints of such commerce
as were undue or unreasonable, and restraints that were
due or reasonable. With full knowledge of the then condition of the country and of its business, Congress deter-
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mined to meet, and did meet, the situation by an absolute,
statutory prohibition of "every contract, combination in
the form of trust or otherwise, in restraint of trade or
commerce." Still more; in response to the suggestion by
able counsel that Congress intended only to strike down
such contracts, combinations and monopolies as unreasonably restrained interstate commerce, this court, in words
too clear to be misunderstood, said that to so hold was
"to read into the act by way of judicial legislation, an ex-ception not placed there by the law-making branch of the
Government." "This," the court said, as we have seen,
"we cannot and O'ttght not to do."
It thus appears that fifteen years ago, when the purpose of Congress in passing the Anti-trust Act was fresh in
the minds of courts, lawyers, states:J;nen and the general
public, this court expressly declined to indulge in judicial
legislation, by inserting in the act the word "unreasonable" or any other word of like import. It may be stated
here that the country at large accepted this view of the
act, and the Federal courts throughout the entire country
enforced its provisions according to the interpretation
given in the Freight Association Case. '\That, then, was to
be done by those who questioned the soundness of the
interpretation placed on the act by this court in that
case? As the court had decided that to insert the word
"unreasonable" in the act would be "j udieial legislation" on its part, the only alternative left to those who
opposed the decision in that case was to induce Congress
to so amend the act as to recognize the right to restrain
interstate commerce to a reasonable extent. The public
press, magazines and law journals, the debates in Congress, speeches and addresses by public men and jurists,
all contain abundant evidence of the general understanding that the meaning, extent ::~,nd scope of the Anti-trust
Act had been judicially determined by this court, and that
the only question remaining open for discussion was the
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wisdom of the policy declared by the act-a matter that
was exclusively within the cognizance of Congress. But
at every session of Congress since the decision of 1896,
the lawmaking branch of the Government, with full
knowledge of that decision, has refused to change the
policy it had declared or to so amend the act of 1890 as
to except from its operation contracts, combinations and
trusts that reasonably restrain interstate commerce.
But those who were in combinations that were illegal
did not despair. They at once set up the baseless claim
that the decision of 1896 disturbed the "business interests
of the country/' and let it be known that they would
never be content until the rule was established that would
permit interstate-commerce to be subjected to reasonable
restraints. Finally, an opportunity came again to raise
the same question which this court had, upon full consideration, determined in 1896. I now allude to the case
of United States v. Joint Traffic Association, 171 U. S.
505, decided in 1898. What was that case?
It was a suit by the United States against more than
thirty railroad companies to have the court declare illegal,
under the Anti-trust Act, a certain agreement between
these companies. The relief asked was denied in the subordinate Federal courts and the Government brought the
case here.
It is important to state the points urged in that case
by the defendant companies charged with violating the
Anti-tn'lst Act, and to show that the court promptly met
them. To that end I make a copious extract from the
opinion in the Joint Traffic Case. Among other things, the
court said: "Upon comparing that agreement [the one in
the Joint Traffic Case, then under consideration, 171 U. S.
505] with the one set forth in the case of United States v.
Trans-Missouri Freight Association, 166 U. S. 290, the
great similarity between them suggests that a similar
result should be reached in the two cases" (p. 558).
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Learned counsel in the Joint Traffic Case urged a reconsideration of the question decided in the Trans-Missouri Case
contending that "the decision in that case [the TransMissouri Freight Case] is quite plainly erroneous, and the
consequences of such error are far reaching and disastrous,
and clearly at war with justice and sound policy, and the
construction placed upon the Anti-trust statute has been
received by the public with surprise and alarm." They
suggested that the point made in the Joint Traffic Case
as to the meaning and scope of the act might have been but
was not made in the previous case. Th'e court said (171
U. S. 559) that "the report of the Trans-Missou_ri Case
clearly shows not only that the point now taken was there
urged upon the attention of the court, but it was then intentionally and necessarily decided."
The question whether the court should again consider
the point decided in the Trans-Missouri Case, 171 U. S.
573, was disposed of in the most decisive language, as follows: "Finally, we are asked to reconsider the question decided in the Trans-Missouri Case, and to retrace the steps
taken therein, because of the plain error contained in that
decision and the widespread alarm with which it was received and the serious consequences which_ have resulted,
or may soon result, from. the law as interpreted in that
case. It is proper to remark that an application for a reconsideration of a question b:ut lately decided by this court
is usually based upon a statement that some of the arguments employed on the original hearing of the question
have been overlooked or misunderstood, or that some controlling authority has been either misapplied by the court
or passed over without discussion or notice. While this is
not strictly an application for· a rehearing in the same case,
yet in substance it is the same thing. The court is asked
to reconsider a question but just decided after ·a careful
investigation of the matter involved. There have heretofore been in effect two arguments of precisely the same
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questions now before the court, and the same arguments
were addressed to us on both those occasions. The report
of the Trans-Missouri. Case shows a dissenting opinion delivered in that case, and that the opinion was concurred in
by three other members of the court. That opinion, it will
be seen, gives With great force· and ability the arguments
against the decision which was finally arrived at by the
court. It was after a full discussion of the questions in. volved and with the knowledge of the views entertained
by. the minority as expressed. in the dissenting opinion,
that the majority of the court·came to the conclusion it did.
Soon after the decision a petition for a rehearing ofthe case
was made, supported by a printed argument in its favor,
and pressed with an earnestness and vigor and at a length
which were certainly corirmensurate with the importance
of the case~ This court, with. care and deliberation and also
with a full appreciation. of their importance, again. considered the questions involved in its former deciSion. A ma-:jority of the. colirt once more arriyed at tblco~clusion it
had first amiotinced;. and ~ccordingly it deriied the application.· And. no~ for the third time
the sanie
are.
:
,. arguments
·.
: ..
employed, and the court is again asked to recant its former·
opinion,· an~ to decide the same question in direct opposi,.
tion to the conclusion arrived ·at in the Tram-Missouri
Case. The learned counsel. whil~ ma.killg the application
frankly confess that the argument in opposition to the
deeision in the case a.hove named has be~n 8o fully, so
clearly and so forcibly presented in the dissenting opiD.ion
of Mr. Justice White [in the Freight Case] that it i~ hardly
possible to add to it, nor is it necessary to repeat it. . The
fact that there w.as so close a division of opinion in th,is
court when the matter was first under advisement, to~
gether with the different views taken by some of the judges
of the lower courts, led us to the most careful and scrutinizing exami:riation of the arguments advanced by bOth sides,, .
and ~t was .after such· an examination that t~e majority of'
.
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.
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the court came to the conclusion it did. It is not now alleged that the court on the former occasion overlooked any
argument for the respondents or misapplied any controlling authority. It is simply insisted that the court, notwithstanding the arguments for an opposite view, arrived
at. an erroneous result, which, for reasons already stated,
ought to be reconsidered and reversed. As we have twice
already deliberately and earnestly considered the same arguments which are now for a third time pressed upon our attention, it could hardly be expected that our opinion should
now change from that already expressed."
These utterances, taken in connection with what was
previously said in the Trans-Missouri Freight Case, show
so clearly and affirmatively as to adinit of no doubt that
this court, many years ago, upon the fullest consideration,
interpreted the Anti-trust Act as prohibiting and making
illegal not only every contract or combination, in whatever
form, which was in restraint of inte,rstate commerce, without regard to its reasonableness or unreasonableness, but
all monopolies or attempts to monopolize "any part" of
such trade or commerce. Let rrie refer to a few other cases
in which the scope of the decision in the Freight Association
Case was referred to: In Bement v. National Harrow Co.,
186 U.S. 70, 92, the court said: "It is true that it has been
held by this court that the act (Anti-trust Act) included
any restraint of commerce, whether reasonable or unreasonable "-citing United States v. Trans-Missouri Freight
Asso., 166 U. S. 290; United States v. Joint Traffic Association, 171 U. S. 505; Addyston Pipe &c. Co. v. United States,
175 U. S. 211. In Montague v. Lowry, 193 U. S. 38, 46,
which involved the validity, under the Anti-trust Act, of
a certain association formed for the sale of tiles, mantels,
and grates, the court referring to the contention that the
sale of tiles in San Francisco was so small " as to be a negligible quantity," held that the association was nevertheless a combination in restraint of interstate trade or com-
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merce in violation of the Anti-trust Act. In Loewe v.
LawloT, 20~ U. S. 274, 297, all the members of this court
concurred in saying that the Trans-Missouri, Joint Traffic
and NorthernSerurities cases "hold in effect that the Antitrust•.Law has a broader application than the prohibition
of restraints of trade unlawful at common law." In Shawnee Compress Co. v. Anderson (1907), 209 U. S. 423, 432,
434, all the members of th~ court again concurred in declaring that "it has been decided that not only unreasonable, but all direct restraints of trade are prohibited, the
law being thereby distinguished from the common law;''
In United States v. Addyston Pipe Company, 85 Fed. Rep.
271, 278, Judge Taft, speaking for the Circuit Court.of Appeals for the SiXth Circui:t, said that according to the decisio:r1 of this court in the Freight Association Case, "contracts
in restraint of interstate transportation were within the
st~tu~e, whether the restraints could be regarded as reasonable at common law or not·." In Chesapeake & Ohio Fuel
Co~ v. United States (1902), 115 Fed. Rep~ 610;'619, the Circuit Court of Appeals for the SiXth: Cii-cuit; after referring
to the right. of"Con'gress to regulate interState comr:ti.erce,
thus interpreted the prior decisions of. this court in the.
Trans-Missouri, the Joint Traffic and the Addyston' Pipe
and Steel Co. case8: "In the exercise of this right, Congress
has seen fit to· prohibit all contracts in restraint of trade.
It has ~ot left to the· courts the consideration of the ques-·
tion whether such restraint is reasonable or un.I'easo:hable,
or whether the contract would have been illegal at the common law· or not. The actleaves for consideration by judicial authority Iio question of this character, but aU ·contracts and combinations are declared illegal if in restraint
oftrade or commerce amorig the States." ·As far Back as
Robbins v. Shelby Taxing District, 120 U. S. 489,. 497, it
was held that certain local regulations, subjecting· drummers engaged in both interstate and domestic trade, could
not be'sustained by' reason of .the fact. that no discrimina.;
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tion was ml:lode among citizens of the different States. The
court observed that this did not meet the difii.c~ty, for the
re;:l.Son that "interstate c::ommerce cannot be taxed at all."
Up.d~!' this view Congress no doubt acted, when by the AIJ.titrus
.. t .A..ct it
forbl:l.de any restr$t whatever upon
.
.
. jn.terst;:l.te
commerce. It m~nifestly procee<l.eQ. upop, the theory that
i:Q.te~t~te commerce could not be restrained at alf, by compjp,at~<ms, tfUsts or mop.opolies, but must be allowed to
flow in its ~customed ch~els, wholly unvexed ap.Q. unobstJ.'Ucted by anyt.Q.ip.g that woW.<l. restrain its ordin~ry
movement. See ~lso Minnesota v. Barber, 13p U. S. 3~3,
326; Brimmer v. Rebman, 138 U. S. 78, 82, 83•.
Jn the opWpn del~vered on behaJf of the miP.ority jn.
the· Northern. S~c,urities Case, 193 "Q". S. 1!)7, o"Qr pres~nt
Chlef ~:ustice referred to the contentio~ m~de by t}?.e defep.Q.;:l.p.ts in the Freight Associatio11- Cas~, one of wpj._(,l}?. was
th.at t4e agreemeq.t there involved 4id Q.ot unreasmi~J:>ly
restraip. jn.tersti:lote coJp.IIlerce, ~d s~iq.·: '' JJoth these contep.t~oQ.S ·were d-eeided ag~i:nst the assoc~~t~on, the colp't
hol<}jpg th~J.~ t}le Ailti-t;rust -4-.ct did emJ:>rMe mterst~te
carril:loge. J:>y ra»f.o;:l.q corpor~tions, ap.Q. ~.that ~cF p;roNJ:>ite<l. any contr~t in restr~int of int~rstate commerce, it
he~ ~'lfl,.br~d ·a~l contracf,{; of tfl,at character, 1-Vhether t/l,ey
were
or unr~asonable."
One
of. the. Justices
w'ho
. ' 'reasonable
. '·
'
.
. .
. :
.
. ..
. .
dissented in the N orthem Securities Case in a sep~ate opinion, co;ncm-red j.IJ. by the miP.ority, thus referred to the
Freight and Joint Traffic cases: "Fo;r it cap.p.ot be too c;:l.l'efu]Jy remem}?ered that that clause applies to ' every' contract of t}ie for}>jQ.den kind:-a consideration w4j.g}l was t]J.e
t;urping poip.t of the Trans-Missouri Freight Association
case. . · . . Size has nothing to do with the matter.
A monopoly of 'any part' of commerce among the States
is unlawful."
·
In this COJlllection it m~y be well to refer to the adverse
report made ip. 1909, by Senator Nelson, on bel:talf of the
~enat~ Judiciary Committee, in reference t.o a ceJ:t;:l.in bill
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dial statute. Criminal prosecutions would not lie and civil
remedies would labor under the greatest doubt and uncertainty. The act as it exists is clear, comprehensive, certain and highly remedial. It practically covers the field
of Federal jurisdiction, and is in every respect a model law.
To destroy or undermine it at the present juncture, when
combinations are on the increase, and appear to be as oblivious as ever. of the rights of the public, would be a calamity." The result was the indefinite postponement by
the Senate of any further consideration of the proposed
amendments of the Anti-trust Act.
After what has been adjudged, upon full consideration,
as to the meaning and scope of the Anti-trust Act, and in
view of the usages of this court when attorneys for litigants
have attempted to reopen questions that have been deliberately decided, I confess to no little surprise as to what
has occurred in the present case. The court says that the
previous cases, above cited, "cannot by any possible conception be treated as authoritative without the certitude
that reason was resorted to for the purpose of deciding
them." And its opinion is full of intimations that this
court proceeded in those cases, so far as the present question is concerned, without being guided by the "rule of
reason," or "the light of reason." It is more than once
intimated, if not suggested, that if the Anti-trust Act is to
be construed as prohibiting every contract or combination,
of whatev~r nature, which is in fact in restraint of commerce, regardless of the reasonableness. or urrreasonableness of such restraint, that fact would show that the court
had not proceeded, in its decision, according to "the light
of reason," but had disregarded the "rule of reason." If
the court, in those cases, was wrong in its construction of
the act, it is certain that it fully apprehended the views
advanced by learned counsel in previous cases and pronounced them to be untenable. The published reports
place this beyond all question. The opinion of the court
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was delivered by a Justice of wide experience as a judicial
officer, and the court had before it the Attorney General
of the United States and lawyers who were recognized, on
all sides, as great leaders in their profession. The same
eminent jurist who delivered the opinion in the TramMissouri Case deliver~d the opinion in the Joint Traffic As- ·
sociation Case, and the Association in that case was represented by lawyers whose ability was universally recognized.
Is it to be supposed that any point escaped notice in those
cases when we think of the sagacity of the Justice who expressed the views of the court, or of the ability of the profound, astute lawyers, who sought such aninterpretation
of the act as would compel the court to insert words in the
statute which Congress had not put there, and the in.Sertion of which words, wo'uld amount to "judicial legislation "? Now this court is asked to do that which it has
distinctly declared it could not and would not do, and has
now done what it then said it could not constitutionally
do. It has, by mere interpretation, modified the act of
CongresS, and deprived it of practical value as a defensive
measure against the evils to be remedied. On reading the
opinion just delivered, the first inquiry will be, that as the
court is .unanimous in holding that the particular things
done by the Standard Oil. Company and its subsidiary
companies, in this case, were illegal under the Anti-trust
Act, whether those things were in reasonable or unreasonable restraint of interstate commerce, why was it necessary
to make an elaborate argument, as is done in the opinion,
to show that according to the "rule of reason" the act as
passed by Congress should be interpreted as if it contained
the.word 11 unreasonable" or the word "undue"? The only
answer which, in frankness, can be given to this question
is, that the court intends to decide that its deliberate judgment, fifteen years ago, to the effect that the act permitted
no restraint whatever of interstate commerce, whether
reasonable or unreasonable, was not in accordance with
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the "rule of reason." In effect the court says, that it will
now, for the first time, bring the discussion under the
"light of reason" and apply the 11 rule of reason" to the
questions to be decided. I have the authority of this court
for saying that such a course of proceeding on its part
would be "judicial legislation."
Still more, what is now done involves a serious departure from the settled usages of this court. Counsel have
not ordinarily been allowed to discuss questions already
settled by previous decisions. More than once at the present term, that rule has been applied. In St. Louis, I. M. &
S. Ry. Co. v. Taylor, 210 U. S. 281, 295, the court pad occasion to determine the meaning and scope of the original
Safety Appliance Act of Congress passed for the protection of railroad employes and passengers on interstate
trains. 27 Stat. 531, § 5, c. 196. A particular construction
of that act was insisted upon by the interstate carrier
which was sued under the Safety Appliance Act; and the
contention was that a different construction, than the one
insisted upon by the carrier, would be a harsh one. After
quoting the words of the act, Mr. Justice Moody said for
the court: "There is no escape from the meaning of these
words. Explanation cannot clarify them, and ought not
to be employed to confuse them or lessen their significance. The obvious purpose of the legislature was to supplant the qualified duty of the common law with an absolute
duty deemed by it more just. If the railroad does, in point
of fact, use cars which do not comply with the standard,
it violates the plain prohibitions of the law, and there arises
from ·that violation the liability to make compensation to
one who is injured by it. It is urged that this is a harsh
construction. To this we reply that, if it be the true construction, its harshness is no concern of the courts. They
have no responsibility for the justice or wisdom of legislation,
and no duty except to enforce the law as it is written, unless
it is clearly beyond the constitutional power of the lawmaking
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It is quite conceivable that Congress, contemplating the inevitable hardship of such injuries, and
hopiiig to diirii.iiish the economic ioss to the cormtrilnity
resulting frorii them, should deem it wise to ilnpose their.
burdens upon those who couid mea.Sttrably control their
causes, instead of upon those who are itt the main helplesS
in that regard; Such a policy woUld be intelligible, and, to
say the ledSt, not so unreasonable 8s to require uS to doubt
that it was mtended, and to seek some unnatural interpretatiorl of coi:ti.ID.on words. We see rio errot in this part of
the case." ..t\Jl(i at the ptesent terin of thiS court we were
asked, in a case arising undet the Safety Appliance Act, to
reconsider the question decided in the Taylor Case. We declined to do so, saying in arl opinion jtist now handed down:
'' Irl view of these facts, we are ttiiwiilirig tb regard the qties'tion as to £he. Irieaiiing and scope of the Safety App1itin6e
Act; so fill- asH relates. to autbtmitic cdtiplei'S on traiilS :liiOV-'
ing ih Hiterstate traffic; as open td ftilihet discussion here.
If the caurt illdiJ wrcmg in the Taylor caiie the way i8 open /Of
such dn amendment of the statute a8 Cbn '' t88 'm&y, in itS di8cretim, ~em pfoper. . 'i1ili3 court oitghthot rlpw td diStitro
what has beeri so Wide1y accepted ~nd. acted liporl by the
cbillts as having beeii ·decided in tb,at cfise. A contrary
cdtirse wou1d caus~ i.hll:tiite uncettaintyj if not mischiet;
iti the ·adtriirrlstration of the law in the Fed~rlil co1.1i'ts.
To avoid misS:pprelieneioli, it is appropriat~ to say iliat we
a.r~· tibt to be uridetl!tobd as qtlestioiiilig the soU:ndD.e~s oi
the iiitetpretatibii heretofofe ptlibed by this court tipo:ti the
Safety Appliance Act W~ only ilieali to say thlit uriti1
Coii~ess; by an ameridin¢nt of the statute,· changes the
rille anhdlm.ced in the Td:ylor aa~e, this ~ot1rt wili adliere td
arid ttpply that rule/' c., B. &(J. Ry. Co. v. United SUites,
220 U.S. 559; Whefi counsel iti the preseht ca.Se ilisisted
upoii it I'evetsai of the former rilliii.gs of this cotfrt; arid
asked ifuch lin.-iiiterpretlitioli of the Anti-trust Act as would
alib~ r~aklonable resttainis of iiltetstate. cohriilerce; thl~
body.. • • •
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court, in deference to established practice, should, I submit,
have said to them: "That question, according to our practice, is not open for further discussion here. This court
long ago deliberately held (1) that the act, interpreting its
w:ords in their ordinary acceptation, prohibits all restraints
of. interstate commerce by combinations in whatever form,
and whether reasonable or unrea;:;onable; (2) the question
relates to matters of public policy in reference to commerce
among the States and with foreign nationR, and Congress
alone can deal with the subject; (3) this court would encroach upon the authority of Congress if, under the guise
of construction, it should assume to determine a m.atter q_f
public policy; (4) the parties must go to Congress and obtain an amendment of the Anti-trust Act if they think this
court was wrong in its former decisions; and (5) this court
cannot and will not Judicially legislate, since its function is
to declare the law, while it belongs to the legislative department to make the law. Such a course, I am sure,
would not have offended the "rule of reason."
But my brethren, in their wisdom, have deemed it best
to pursue a different course. They have now said to those
who condemn our former decisions and who object to
all legislative prohibitions of contracts, com]:>inations and
trusts in restraint of interstate commerce, "You may now
restrain such commerce, provided you are reasonable about
it; only take care that the restraint in not undue." The
disposition of the case under consideru.tion, according to
the views of the defendants, will, it .is claimed, quiet and
give rest to "the business of the country." On the contrary, I have a strong conviction that it will throw the
business of the country into confusion and invite widelyextended and harassing litigation, the injurious effects of
which will be felt for many years to come. When Congress
prohibited every contract, combination or monopoly, in
restraint of commerce, it prescribed a simple, definite rule
that all could. understand, and which could be easily ap-
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powers committed strictly to another and separate department.
I said at the outset that the action of the court in this
case might well alarm thoughtful men who revered the
Constitution. I meant by this that many things are intimated and said in the court's opinion which will not be
regarded otherwise than as sanctioning an invasion by the
judiciary of the constitutional domain of Congress-an
attempt by interpretation to soften or modify what some
regard as a harsh public policy. This court, let me repeat,
solemnly adjudged many years ago that it could not, except by "jud1:cial legislation," read words into the Antitrust Act not put there by Congress, and which, being inserted, give it a meaning which the words of the Act, as
passed, if properly interpreted, would not justify. The
court has decided that it could not thus change a public
policy formulated and declared by Congress; that Congress
has paramount authority to regulate interstate commerce,
and that it alone can change a policy once inaugurated by
legislation. The courts have nothing to do with the wisdom or policy of an act of Congress. Their duty is to ascertain the will of Congress, and if the statute embodying the
expression of that will is constitutional, the courts must
respect it. They have no function to declare a public
policy, nor to amend legislative enactments. "What is
termed the policy of the Government with reference to any
particular legislation," as this court has said," is generally
a very uncertain thing, upon which all sorts of opinions,
each variant from the other, may be formed by different
persons. It is a ground much too unstable upon which to
rest the judgment of the court in the interpretation of
statutes." Hadden v. Collector, 5 Wall.107. Nevertheless,
if I do not misapprehend its opinion, the court has now
read into the act of Congress words which are not to be
found there, and has thereby done 1.hat which it adjudged
in 1896 and 1898 could not be done without violating
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the Constitution, namely, by rnterpretation of a statute,
changed a public policy declared by the legislative depa-rtment.
·
Mter many years of public service at the National
Capital, and after a somewhat close observation of the
conduct of public affairs, I am impelled to say that there is
abroad, in our land; a most harmful tendency to bring
about the amending of constitutions and legislative enactments by means alone of judicial construction. As a public policy has been declared by the legislative department
in respect of interstate commerce, over which Congress
has entire control, under the Constitution, all concerned
must patiently submit to what has been lawfully done, until the People of the United States-the source of alL National power-:shall, in their own time, upon reflection and
through the legislative department of the Government,
require a change of that policy. There are some who say
that it is a part of one's liberty to conduct commerce
among the States without being subject to governmental
authority. But that would not be liberty, regulated by
law, and liberty, which cannot be regulated by law, is not
to be desired. The Supreme Law of the Land~which is
binding alike upon all-upon Presidents, Congresses, the
Courts and the Peopl~gives to Congress, and to Congress alone, authority to regulate interstate commerce,
and when Congress forbids any restraint of such commerce,
in any form, all must obey its mandate. To overreach
the action of Congress merely by judicial construction,
that is, by indirection, is a blow at the integrity of our
governmental system, and in the end will prove most dangerous to all. Mr. Justice Bradley wisely said, when on
this Bench, that illegitimate arid unconstitutional practices get their first footing by silent approaches and slight
deviations from legal modes of legal procedure. Boyd v.
United States, 116 U. S. 616, 635. We shall do well to·
heed the warnings of that great jurist.
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I do not stop to discuss the merits of the policy embodied in the Anti-trust Act of 1890; for, as has been often adjudged, the courts, under our constitutional system: have
no rightful concern with the wisdom or policy of legislation enacted by that branch· of the Government which
alone can make laws.
For the rea!?ons stated, while concurring in the general
affirmance of the decree of the Circuit Court, I dissent from
that part of the judgment of this court which directs the
modification of the decree of the Circuit Court, as well as
from those parts of the opinion which, in effect, assert
authority, in this court, to insert words in the Anti-trust
Act which Congress did not put there, and which, being
inserted, Congress is made to declare, as part of the public
policy of the country, what it has not chosen to declare.
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