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Mr, WickersHaM. May it please the court, it is somewhat gratify-
ing to infer from what Mr. Watson has said that this decree is so
drawn that the defendants will find difficulty in evading it if it be
affirmed.

What the petition charged the defendants with doing was with
having combined and conspired to restrain interstate and foreign
commerce in petroleum and its products, and in the transportation
of petroleum, and with having monopolized or attempted to monop-
olize the same. The sum of the allegations of the petition amounts
to that charge. The prayer was that the court adjudge the combi-
nation described in the bill to be unlawful and in violation of the
Sherman Act, and that it enjoin the defendants and every one of
them, their agents, and so on, from doing any act in pursuance of or
for the purpose of carrying out the same.

’!‘he decree to which Mr., Watson has referred, in the first section,
adjudged :

. Th:'rlt prior to the year 1899 there were twenty corporations, organ-
1zed in various States, engaged in various branches of the petroleum
b“m'ness; and that since the year 1890 the defendants named in
section 2 of the decree have entered into and are carrying out a
;gg;bltr}lit;o:a 1;:;Sre dciﬁzp(i:;a(;{;l ir; p;rs;az}llce c:vhereof al?out the year
Jersey ta be dnereriod fp stock of the Standard Oil Co. of Nfaw

eased from $10,000,000 to $110,000,000, and the in-
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creased stock to be exchanged for th
tions named in the second section of
r'ations, and caused the power to co
tions and to manage their trade g
which they controlled and to manag
Standard company in exchange for
the Standard company ever since
to manage their trade; and that th
violation of the Sherman Act.

So .thai_: what the court specifically adjudged was that there was g
cgmbmatxon Or conspiracy, in pursuance of which the stocks of the
nineteen subsidiary companies were vested in the twentieth company,

In the principal opinion of the court below——because the court was
a unit, the four judges concurred—the court ran over, briefly, the
history of the acts of the various defendants prior to this transaction
of 1899. They said that those acts did not violate the antitrust act
of 1890, because it was not then in existence. Judge Sanborn says:

Whether or not their transactions constitnted a violation of the
common law is 2 question much discussed which it is unnecessary to
determine in this case, However that may be, the acts of the de-
fendants and the effect of their transactions in the conduct of the ol
trade prior to July 2, 1890, which, if done thereafter, would have
constituted a violation of the law of that date, are competent and
material evidence of the dominant purpose and the probable effect
of their similar transactions in that business since that date and for
that purpose they may be considered. )

Laying out of view the acts of the defendants prior to July 2
1890, except as evidence of their purpose, of their continuing con-
duct and of its effect, do the stockholding trust of 1899, and its con-
tinuing operation constitute an illegal restraint of interstate or inter-
national commerce in violation of the antitrust act of 1890%

The principal point of the appellants, upon which they rest ther
case in the last analysis, is that because in 1899, when the transac-
tion which is the dominant one condemned by the court was had,
these twenty corporations were owned by substantially the Sametmt;:
or by actually and entirely the same men (that is to say, tha o
same men were stockholders in each of the twenty compamesol, :
transfer of that ownership to the New Jersey company wsj.i}l arltla :
could not be a violation of the Sherman Act. Therefore 1 151;1[;)1:3i "
nent to look back for a moment at -th.e history of the Pa-l';‘eih&t he
see where they stood, what their previous history Eas, an‘ho o
dominant purpose running through the minds ::)f : osciri:‘i!‘,d o
ated in this scheme was in the year 1399, when 2 ‘Ta]s' e, establishes

The evidence very clearly, and in .very.great vo. T}?rée -
the fact that beginning in the early seventies t,wot }:(IJI' e ot they
into the oil business; they gradually added to thelr

e stocks of the varioys COrpora- |
the decree as subsidiary corpo.
ntrol those subsidiary COTpora-
nd to control the corporations
e their trade to be vested i the
its stock, and so on, and caugeg
to control these corporations and
1S combination or conspiracy is in
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expanded their business; they took in others; by various m%thogs
{hat have been described here they waxed great; and, finally, in t 1‘;
year 1879, thirty-seven individuals had got control abS(?lutely o‘f al
the oil business of the country of that day. They hadolt fill- Their
aggregate property had increased from the small beginning of two
refiperies to the emormous sum of $55,000,000. It was represented
by some thirty separate corporations. And when if:’ haq gotten FO
that volume they began to be troubled as to the disposition of it.
How could they hold together this enormous volume of business
which they had thus acquired? And they then hit upon what is
called the trust agreement of 1879, a copy of which is annexed to the
brief as Exhibit A. The property was all represented by shares of
stock in different corporations, with the exception of two concerns,
as I recollect it, which were not incorporated. Those they trans-
ferred to three trustees in trust, in form to distribute when it should
be convenient. They divided the ownership into parts approxi-
mately representing the shares which some of them had in the
Standard Oil Co. of Ohio, one of these corporations—that is, into
35,000 equal parts—the capital stock of the Standard Oil Co. of Ohio
being $3,500,000.

As these properties had been accumulated they had been put in
* trust vérith somebody for the benefit of the stockholders of the Stand-
a.rd. Oul Co. of Ohio. It seems to have been the law of Ohio that the
Ohio corp,o.mtion could not itself take these properties and hold
them; and it seems that most of the people who formed this group
S:::f;logl'g, RSS Iff:ﬁall the evidence, it is not co.nclusive on t.hat point)
e th:r of the stock of th.e .Stam.iard Qll Co. of Ohio. At all

» they got together and divided it up into the same number of
unffil parts which the stock of the Standard Oil Co. of Ohio was
divided into, viz, 35,000,
so:E:iefr IE:.:etrzstt.thcs.e' tpree trustees—three lawyers, representing
. oo s Spnl;’ 1:?:1(112 Interest—held these properties for three

nee that they ever attempted to distribute,

There is 1o evidence tha
t anybody ever expected them to distr;
Indeed, every inference is to the contrary. v ° disiribute

haan;:gﬁ they had mgtured. their plans a little more definitely. They

-, Tﬁ;l:hell:ed th_en-. posmfm a little more, They had the whole

advax.lta s{h fd relations With railroad compani

torg ofgzn 2t no human be.mg had ever enjoyed before in the his-

v ﬂr-c%:ci-;l:y. ‘Their _wealth was increasing with great

g f efeller testified that in that Year they took an
. of the properties held in this trust and it aggregated

0, g to their own estimate; and it
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Then t} Y X ; y Urn
]e} elecut ed a tI‘uSt agreement b WhiCh the t ed A1
over

all of their pro i ;
_ perties to nine trustees. is ti
other properties to the original thirt By this time they had addeq

by this time. Six y. They had fort i
- of those t 0Ty corporatio
are defendants in this bil arl(;stees, !:he on}y Surviving six of the;s
defend . s A1 constitute six of th i
e Tc}lll ants named in the bill. ¢ seven individual
_+he property was turned over to th :
lives and the life of the survivor (:;ndef‘),nl to hiold In trust during ther
tees were clothed with all the pov,rers that):;ealisdthem.aﬁer' The trus-
to manage all these corporations. Th ould be RIVeD. They were
tors. They might name themselv.es a Zy wete to uppoint the direc
certificates of ownershi T 5 ¢ 1re(3t0rs. They were to issue
canital: : P- aking this $56,000,000 of assets
pitalized it, so to speak, for th ’ ssels, they
$70.000.,000 . » lor the purposes of this trust, at
,000,000. They issued certificates to the amount of $70,00 0t
represent the beneficial ownership in all of : ;000,000 to
And th p in all of these various corporation
en these trustees proceeded (it wa the old ] -
which became famous shortly afte 5 the old-fashioned trush
companies. d rwards) to manage all of thew
All went well. Mone ]
. A y poured in. That went on unti
year 1890, when the attorney general of the State ofu(l)lhliloab:tu;ftt};e
th}t:.m}.] Ile filed a bill, about which something has been faid an;
e . R . )

;';[ lgl }1’13}3 a Very important part In this proceeding, to my mind.
0:1' ed a petition of quo warranto against the Standard Oil Co. of
Ohio, charging that by the fexecution of this trust agreement by all of
its stockholders and all of its officers it had in effect become a party
t; thef agl'eemex}t-; that it was in violation of its corporate powers, and
that 1t WaS.VO.)ld as tending to a monopoly. And he added to the
petition a distinct allegation that, in fact, by means of the trust agree-
ment .th.e trustees were enabled to monopolize and control at will
the mining and production of oil, and that in the esercise of those
powers they had controlled and regulated the production of oil, and
had monopolized, ete. :

Mr. Justice YloLyes. 1 suppose the issue was whether or not the
corporation had exceeded its charter powers?

Mr. Wickersuaym. I would say there were two things—

Mr. Justice Horares. That was the only issue that could bave been
raised, was it not?

Mr. WickersHaM. Noj if your honor
the original petition for guo warranto, he alleged two things: He
alleged the excess of the corporate power. I do not mean to say he
ought to have done it. Scientifically, of course, he should not.

Mr. Justice Horares. That is what I said. I did not mean what he
alleged ; but I say that is the only issue that the court could have

tried.

please. In the first petition,
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Mz, Wickersad. I assume so, of course; but I am only telling

ou what he did allege.

Mr. Justice Horates. I understand. N '

Mr. Wickerstasr. Thereupon they answered that petition, taking
issue on the monopoly part. Then the aitorney general, b_emg bet-
ter advised of the proper compass of the petition for ert. 9f quo
warranto, filed an amended petition. In his amended petition he
went a little more specifically into what had been done with respect
to this trust agreement. He averred that this trust agreement ‘had
been executed by all the parties; that the stocks of all the corporations
had been turned over to the trustees under 1t——-

Mr. Justice Day. Now you are talking about the amended petition?

Mr. Wickersraym. I am speaking now of the amended petition;
ves, your honor. ITe averred that the trustees had qualified and were
performing the duties vested in them and conferred upon them by
the agreement; that they were collecting and receiving dividends
from all these various corporations and distributing them to and
among the holders of the trust certificates which they had issued.
And thereupon he prayed for relief—that the defendant be found to
have forfeited its charter and its franchise and that it be ousted.

The Cmier Justice. That was the Standard Oil Co. of Ohio?

Mr. Wickersuay. That was the Standard Oil Co. of Ohio. That
was answered by the defendant——

Mr. Morees. It was demurred to.

Mr, WickersmaM. No; it was first answered by the defendant,
and the attorney general demurred to the answer, and the defendant’s
answer practically took issue merely with the conclusion that the
corp?ration had executed the agreement by becoming a party to it
by virtue of the acts of its stockholders and officers. The court sus-

tained the demurrer filed by the State to the answe and adiud
that the defendant — r adjudged

bas as alleged in the petition esercised the 1
S | t : ower, franchise and
%)ﬁmlegq og executing and_performing the aglr)eemc;lts set forth in
Stﬁtpetlftlon.contral.‘y to and without the authority of the laws of the
ate of Ohio, and in violation of the law of its Incorporation. (Rec.,

vol. 22, pp. 99, 30.)
Mr. Justice Dar. Under that kind of a petition, why could not the

court inquire whether it was within th
: e corporate power of th -
Pany to carry out its agreement? P ’ cen

Mr. Wickersuaar, If
ment—.

th::r].iiil&sz;e Day. It has been said here that it could not be done in

15 e & proceeding, I want to know why, if that agreement

might pog inpa{'t: of the pet.ltIOIl brqught before the court, the court

corporat; t‘lmre whether 1t was within the corporate power of the
0N 1o exercise the privileges set up in that bill 3

your honor will pardon me just a mo-
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Mr. Wickersiay. The
AM. y proceeded to d ; i '
I&? earthly reason why they should not, ofocsgi':e‘ er’{‘hth;n'g' o
1d, and t.hat, 1s the basis of the reasoning of the- r:« 1
The adjudication is: .

s what they

That the sai -ati :
the power, fragcf](i)ggogll :llgoll)lribfﬂinél &1(; sa]?}e 1s hereby ousted from
?ﬁ?g;ent? or from performing ﬁle samlea dlirll'gctollj'f %I;‘t?;ﬁ]igegtllto illllc}l
transfeg > O;‘(;E ct:;l;)!l gi\;gé kf:;}z;l;gl}éme or privilege of recogniziz:x’g tﬁi
thereof to the trustees provided quI;O{llnmtshstoclg books by the ownets
forth in the petition dated January 2 13§o°mgm1 agrecment et
ggnchtilse or priviflcge of making like ;rans;t’arznidn ft?;n fﬁltﬁrgo Ef.::;

m thie power, irs G . . y 415
trustees inI.f:tead of rt‘ill;(:];é;? gtl;xirrls‘ lol‘ffizi‘()lfq};:gmg dg]dl?nds to said
power, franchise or privilege of permittin;r 'thgss,a?(lll tr?x;;’egrpmtthg
of the re'al owners of said shares to vote the same at any elecltl;gxf 1{
the directors of said corporation or any of its officers; and from th
power, franchise or privilege of permitting said trustees to ::)::!xl}tro'i
in any way the affairs of said corporation.b (Rec., vol. 22, p. 32.)

And it is rather interesting to note that this decree, in the form of
a_decree of ouster in a quo warranto proceeding, is in effect an injunc-
t19n of the same general nature as the injunction granted by the
Circuit Court 1n the case at bar.

Mr. Justice Day. In other words, it did not oust the corporation
from all its corporate powers?

Mr. Wickersmad. No; but it ousted it from recognizing the
trustees as the owners of the stock.

Mr. Justice Day. It ousted it from the powers charged in the peti-
tion as being beyond the corporate powers. That is what the court
did.

Mr. Wrickersmad. Certainly; absolutely; and they held it to be
unlawful for the trustees under that trust to exercise the right of
the owner of the stock by voting on the stock, or by collecting divi-
dends; and they in effect enjoined the corporation from recognizing
the trustees as the owners of the stock, either for the purpese of
voting or for the purpose of the reception of dividends.

M, Justice Day. They did not undertake to end the corporate ex-
jstence of the Standard Oil Co. of Ohio.

Mr. WickersHaM. Not at all. They simply ousted it in that way
In other words, it was in effect precisely what has been done En'thg
Jecree here. It was, in effect, the enjoining of one of the subsidiary
companies from recognizing the trustees 88 the owners of th; st :
in the subsidiary company; that ownership having resulted from
transfer of the stock under the trust agreeme.nt- 1 be

What basis did they put it on? The opinion of the court ¥ |

found in the forty-ninth volume of the Ohio State Reports:

held, first, that the answer admitted the averments of the petition;
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ihat all of the owners and holders of its capital stock, including ;lls;]i]g
nd directors of the said defendant company, signe

oo ait . that that answer must be taken as admitting that the cor-
agrrzi?;ini;;lf had signed the agreement : Second, that the natu.re of
f}fe agreement was such as to preclude the de:fendant from b(lelctzlml:ngtz
party toit; that the law required a corporation to be controlle p yi
own directors, in the interests of its own stockholders, and con-
formable to the purpose for Whif:h it was created by the State; that
by this agreement (indirectly, it is true, but none the less effectually),
the defendant was controlled and managed by the standz-lrd 911
Trust, an association with its principal place of busmess.; in New
York City, and organized for a purpose contrary to the Pohcy O.f the
laws of the State of Ohio; that its object was to establish a virtual
monopoly of the business of producing petroleum and of manufn.ctlllr-
ing, refining, and dealing in it and its products throughout the entire
country, by which it might not merely control the production, but
the price, at its pleasure; that all such associations were contrary
to the policy of the State of Ohio, and were void.

In other words, the court

Mr. Justice Horaes. Let me see if T have that right. Do I under-
stand that under a quo warranto the court of Ohio, instead of dealing
with the franchise of the corporation, forbade the continued recog-
nition of a voting trust?

Mr. Wickersman. Yes; in effect. That is, they held that it was
in excess of the exercise of its due corporate power to enter into such
an agreement, because the agreement was contrary to the policy of
its laws, and void ; that it substituted for the control of the directors
of the corporation an irresponsible body.

Mr. Justice Hormes. T was only thinking that it was rather a queer
proceeding, T should have thought, to reach that result.

Mr. Wickersman. At gll events, I assume that it was within the
scope of their procedure, because this is 8 decree of the Supreme
Court of the State.

Mr. Justice Day. You will find many cases in Ohio where the in-
quiry has been whether the corporation was undertaking to exercise
powers not given to it by its creation as g corporation; and if so, to
oust it from the attempt to exercise such excessjve power. The prac-
tieo may be confined to that State; nevertheless, it is in vogue there.

Mkr. I_VICKERSHAM. That is what the court sajd there. In other
words, it distinctly adjudicated

Mr. Justice Day. That is the praetice in that State.

M. Wickersmayr, Tt distinctly adjudicated that it was unlawful
under the laws of Ohio, for a trust, a bodv of trustees, to b ,
with the title to stocks in Ohio « y 068, 10 be vested
ehgaged in 1 1 an Lhto corporation and in a lot of others

£ed 1n the same business, which put them in control of al] these




; ed to monoply.
Mr. Milburn eriticized that decree, saying there was nopiside .

f.:-he case as to restrair.lt of trade, and that the cout of Ohio had ag-
]udge@ this to be an 11.Iegal organization withont any evidence, whep
the evidence was furnished by the agreements themselves gng by the
admitted facts as to what had been done pursnant to the agreement,
And the court, with that evidence before it, said: “ Such an agree-
ment is void as tending to a monopoly.”

Immediately following that decree the trustees met for the purposs
of determining what to do, They had a sorrowful meeting, but it
was not without hope, because the ingenious counsel for the trustees,
who had framed this original trust agreement, had devised a scheme
for evading the effects of the decree. At the moment when this
decree was rendered there were eighty-four different corporations
whose stocks were held by the trustees under this agreement of 1582,
They took the stocks in sixty-four of them and distributed them
around among the other twenty, putting them, no doubt, where they
thought they could be lodged with the best results to those 1nterested
in the combination. They then had a meeting, and Mr, Dodd, who
1s generally credited with being entitled to the distinction of having
invented these trust agreements, addressed the meeting,

Mr. Justice HarLan. Who was that? .

Mr. Wickersnam. Mr. S. C. T. Dodd, who was a very promineat
attorney, well known as the author of these trust agreemeits. Mr.
Dodd spole in favor of a resolution that the trust be dissolved. He
said : s in

ing rears ago a few individuals owning stocks 1

a I?l?::llg;lrng? goz‘(;‘oiﬁiligns, eng%ige.d in transporting and reﬁﬁll}g ?}lllé
entered into an agreement by which their stocks were place II{ o
hands of trustees, and certificates were 1ssued by.sald trustlfes sﬂ:ﬂd
ing the amount of each owner’s equitable interest in the stocks S(i)n ”
in trust. This was not done in order to vest the voting power

hosen as trustees then
hands of a few persons, because the persons chose tue of their abso-
held, and always have held the voting power by virtue

lute ownership of a majority of the stocks. It was not done tl(:l ;:(cllug
competition, because the companies whose stocks were p

trust were not competing companies— N
Here is the dawn of the idea which comes forward .;t th'e presé
time from the defendants as the basis for their defense eret.h - o
and could not be so long as their stocks were owned bl?;aseepricess
persons. It was not done to limit production or to éggapen Do
but on the contrary was done to increase productloréil e in that
manufacture, and to lower prices, and 1t has ll:een Success L the plan.

object far beyond the anticipations of those who orig
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Having erected his monument to the past, he proceeds:

: legations be true or false, it is true that a trust 1s
no?éigfgdﬂtlgs ﬁea}a;;fotglpinatigg t?jﬁgﬁprﬁsﬁb‘ffcmf;fﬁgﬁni}32(i]wtt? .
duce production, and to mcrease p ions for such purposes, and leg-
Eiﬂgﬂbg;nma&%ugidl ;ga;ggg?;ﬁ;ﬁaiather more _thgn ess peculifa.l;lﬁg
has been directed against them in seventeen or elghteetn sttates 0d e
Union. Al such arrangements are now miscalled trus ts’ an For
trusts are popularly supposed to partake of the same na (ill‘e.h i
this reason, i? for no other, 1t should be seriously considered whether
this trust should not be terminated. So long as it exists, misconcep-
tion of its purposes will exist. (Rec., vol. 22, pp. 65-GG.)

Then he adverted to another reason which was perhaps equally
cogent, viz: That the supreme court of Oh.io in this que warranto
proceeding had held this to be illegal—a minor reason, but Stlll. ona
calling for some passing consideration. And thfareupon heroutlmed
the plan that had been agreed upon. Ile said, in effect: You have
here so many corporations and so much stock, and there are so
many people. Now, we propose to assign to eaeh one of you your
share in all the stocks which are held by the trustees. You will
not get your stock in one company or two companies or three com-
panies, but you will get your proportionate interest in all. Of course,
before you do that you will ratify what has been done by the trus-
tees in changing the form of some of these corporations. You will
understand that some change has taken place and is taking place in
the capitalization of various companies in order to facilitate the dis-
tribution of their stock.

The shares finally distributed will not represent so large a number
of companies as has been represented in the trust, but they will rep-
resent the entire interest he1ld by the trustees. {Rec., vol. 22, p. 67.)

I do not know how many individuals were present: but the meet-
ing then quite joyfully ratified what had been done, and agreed
upon what was proposed ; and the assignments were executed.

There was executed and delivered to everybody an assignment of
% many nine hundred and seventy-two thousand five hundred equal
parts. T neglected to say thut during the interval between 1889
and 1892 the trustees had acquired some additional properties, in
Payment for which they had issued certificates to the amount of
aboyt SS_IQ,QO0,000. They had also declared a sort of stock dividend,
:aﬁ::g"g}“ﬁ;n of c'ert.iﬁcates, doubtless to represent the augmented

. properties, to the amount of $15,000,000 more. That

- company,
Any nine hundred and Seventy-two thousand five

form of one of these certificates, being the one
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The two Messrs.

Archbold, Hen . II;OC}I{(;?H&, Mr. Flagler, Mr. Brewsiter’ John D,
: ] ry gers, Wesley H. Tilford, Oliver B. J
nings, Oliver H. Payne, the estate of Charles P,ratt Ch W
Ha{'lmes% and six members of the family of Q. B J’enni?]rles .
thEI.I‘ assignments and had issued to them stocks of tile variogf took
pamnies, so that they became stockholders of record of each ?:-fmtI]]:-
companies whose stock was held by the trustees. They experi ;
1o diﬂic.ulty 1n this situation that Mr. Milburn has so movli).nglenfie-
pl?ted, In getting f_ractional shares. They received, and there aj;-ei;
4'3v1dence here, certificates of fractional interests in shares that were
issued to them. TIn that way those gentlemen together had a trifie
over 52 per cent of stock of each of these twenty corporations. That
was 1892. And from that time until 1899 the affairs of all of those
corporations were managed by those gentlemen precisely as though

they had been trustees under the preexisting trust agreement.

Of course they were terribly troubled about these poor holders of
small amounts. They were terribly troubled about them. And the
way they provided for them was by declaring a dividend of a char-
acter that would enable them to give these people just as much as
they got themselves, ratably, out of the earnings of the various com-
panies. So, for example, on September 15, 1897, dividends of this
kind were paid:

Buckeye Pipe Line Co., 40 per cent.

Fureka Pipe Line Co., 12 per cent.

Northern Pipe Line Co., 23} per cent.

Northwestern Ohio Natural Gas Co., 1} per cent. {Gov. brief,
vol. 1, p. 71.)

The sum of the dividends received by the trustees on the shares which
they still held in these four companies amounted to $2,339,033.35.
They immediately paid out to the trust-certificate !wlders the sum of
$5 per share, amounting to $2,389,400, which a trifle more than Just
used up the sum of those dividends—a few dollars over. The hak
ance of the dividends of these four companies, declared at the sae
time, of course went directly to Mr. Rockefeller and the other indi-
viduals who had converted their certificates into stock of the other
companies, so that they got the same return that they would have
gotten if they had retained their trust certificates. L

This was the scheme adopted through all the period of liquidation,
Mr. Rockefeller says.

Mr. Justice I‘IOL{IES. That is to say (if 1 “nder,Stfmd you) Onig
the holders of the old trust certificates getting a dividerd, s¥, 9 m-
is told that it represents a dividend of s(\;(;h 2 PTO(I;(;TUOD n

sch in Company B, and such in Company - :
Pailg;‘.A{,ViCIC:ERSHAM. I; dg no,t think he was told anything about 1t
Mr. Justice HorLyes. But that is the theory?
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_Mr. Wickersuay. That is the theory; yes. I think h.e was not
told anything about it. The liquidation trustees, accordmg to the
record here, upon this being reported to them (that these dividends
had been declared), resolved that $5 per share be distributed on tPe
stock represented by the assignments. And in t'hat way, B_ﬁ'- Mil-
burn says, with some criticism, it is said that this was so dissolved
a5 to preserve the common eontrol. Of course it was, he says; and
of course it was. The court below said in its opinion that the mode
of dissolution or distribution adopted tended to preserve the common
control. He says that of course it did; and obviously that is what
it was adopted for. And obviously during this period of seven years
this group of half a dozen gentlemen just as completely controlled
the affairs of these thirty-seven corporations as the trustees had done
under the agreement of 1882; and the affairs of those corporations
were conducted in the same relation, with the same exclusion of out-
side competition, and the same complete combination among them-
selves, as they had been prior to 1892,

- Then all went very well, until by and by the attorney general of

Ohio “ got busy ” again. On November 8, 1897, he filed a petition for
contempt against the Standard Oil Co. of Ohio, claiming that it
hlad.not.complicd, bona fide, with the decree of 1892, and that these
liquidation proceedings were p}lrely illusory; and that as a matter
of fact ‘t-hat company was still in a c?mbination with all these other
companies, precisely as it had been prior to the dissolution.

An answer was filed, and interrogatories were addressed to Mr
Jo_hn_ D. Rocl_:efel]er, wivhich were answered, and which elicited cer:
tain 11.1formatmn. that.1s very important in both cases, though much
Jnoré important in this case than in that. The thing ran alopne £
nearly three years, At the end of that time there vg ho s
administration in Ohio. Finally these gentleme as 8 ¢ ange of
suading the court that they had i it qucceeded in per-

hey not violated its decree: and th
was an order entered finding that they were not i : ere

In the meantime another suit was broueht j (I)Ihqontempt,
ﬁerfliergl OE the State against the Buckevz P;;e-Liiloeb();othi}att%n;ey

¢ining Co., the Ohio Qil Co. . 0., the Solar
:) ased on what wag I{HOW?I 1:15(131:3 (}.rrlfletri]teingtj\&]:far?l‘l()ﬂ N Ohio,
rust act of . : 1
the State othl:llgni;rtiBS:;ndT&at o rent o the Su
the act was rajuc an(i e te (?uestlon of the constitutionality of
b7 the Supreme C;) it of O }ilic - was upheld.. T_he decision rendered
rn Reporter. That decision. ety o 2 Fifty-sixth Northeast-

on, rendered on January 30, 1900, uphelq

that act. Byt p, ;
) 0¥ that time, or about that ¢;
. at t Q
begun to fee) decidedly uneasy. Trusts w;:ae’ lhe'.e.gentlemen had

nost every State ip th i
every Supremn, Court. « e Union had had thece trusts up. Almogt

at was the anti-
preme Court of
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condemned them. The general rinci .

domned. Tt was poine dg e tha;; il}l;(é?‘e)liv ::c;ir;)l.ng them was ¢qp.

stockh?lders of the company) the control of an ir-rces,e{fcn?];I "y the

managing a group of corporations: ponsitle body,
p ns; that they were engines §

nopoly, etc., etc. And they saw that this particular f ot

would not do. orm of control

So, then, the question was, What should the ? T i
enormous aggregation. DBy this time it had gro)\rv:]i (:(.) m&iﬁqh;itm
$116,00Q,000 of assets. They had those assets and the c»c;ntro;e;;
the business. They were not going to give them p—not so long g
there was any inventiveness Ieft in legal minds., There hadnﬁees
some question as to whether one corporation could hold stock in zm]T
other. But the State of New Jersey saw a new source of revenue here.
.Its corporate laws were amended ; ample facilities were extended; an
11.1v1ta:t10n was held out cordially to gentlemen desiring to form com-
!::matmns, and a large source of revenue was created there. And so,
m.the early part of the year 1899, they hit upon what Mr. Archbold
saltq they thought was a legal means of holding together this combi-
nation.

At that moment, what was the situation? There were still twenty
companies—twenty different corporations; and those twenty held the
stocks In sixty-four more. Each one of thein held stock in each of
the others. Then there was a body of about 3,000 men who had held
the trust certificates issued under the trust agreement of 1882, who at
that moment held the assignments executed to them by the trustees
under the agreement of 1882, assigning to them so many nine hundred
and seventy-two thousand five-hundredths in each of a great list of
stocks of these twenty corporations.

I£ they had stood just there and done nothing more, when any one
" of these men who had taken their stocks had died, his estate might
have sold his stock, and it would have been scattered. The stock in
company A might have gone one way; the stock in company B
another; the stock in company C another. Any one of the g?ntle.
men holding this assignment of so many parts in the whole pile of
securities might have gone and taken his share and been content
even with these fractional certificates, which were prf)bably ot
wholly without value—certainly not if the fact as to their earnings
had been made known; and the control over this whole aggregation
would have been rent apart.

Their problem was to so put it together
apart. And when my friend here says, and when. these gent]er;:en
contend to your honors that their position immediately after O
had turned over this stock to the Kew Jersey company was the s
as it was before, they tell you what is an offense to common Sense.

that it never could be rent
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Of course it was not the same as it was be-efore. It was 1:101: des_lgned
io be the same as it was before. It had just that one simple 1nten:
tion. It was to rivet the control of the one hand over the twenty;
to put it in mortmain, so that neither death nor taxes nor financial
ruin should ever tear them apart. That was the.whole purpose of it.
There is no mystery about it. I can not conceive how f:ounsel can
face this court and contend that there was no difference in the posi-
tion, either practically or legally, after the transfer was {nade.

The Cuier Justice. To illustrate it, let us say that here is Corpo;a-
tion A, which is owned by twenty stockholders. They took the in-
terests of those stockholders and gave those stockholders certificates
of stock in another corporation. They transferred that stock to an-
~ other corporation and gave those stockholders certificates of stock in
the other corporation. How did they in that way rivet forever in
any one hand the control

Mr. WickerszaM. Why, if your honor please, we will say 2 man
to-day has twenty different certificates, each one representing, if you
please, one-twentieth of the stock.

The Crrer Justice. You are considering the aggregate ?

Mr. Wickersaam. Suppose he sells to John Smith his stock A.
Suppose he sells to John Joneg his stock B.

The Carer Justice. Yes; I understand. You are speaking of the
aggregate control ?

Mr. Wickersman, Precisely.
staT]:le Camr Justice. I misconceived your argument. I under-

nd you now.

Mr. Wickersman. I say the whole purpose of it was to prevent
these corporations from ever coming into competition with each
other, T hl? Question was, how could they preveﬁt it?

Gitﬂ'{“???i (11)”' I‘et_me ask you a question there, Mr. Attorney
if i
tos i a5 o ;egt:f; ;Ilterrupt you. Were these twenty corpora-

Mr. Wrckrersman. .
Jerseg's ong. of thfm &lagli;;ly IS:]?;? . Several of them were in New
Kentucky—you have got a list of tha’ OIlle in Pennsylvania; one in
in the State of New Jersey. 0t them all there. They were not all

Mr. Justice Day, Wh i
sidiany o et at became of these sixty-four that were syb.
.} i
. wa;ml?;ninam. Those sixty-four were distributed around in
of.th ave a memorandum here.) The stocks of twenty-
M were transferred to the Standard Oil Co. of Ne{v
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The. Cier Justice. And then the stocks of those other
to which these transfers were made were gll
Oil Co. of New Jersey?

Mr. Wickersmad. Yes.

The Ciuer Justice. And stock certificates issued ?

Mr. WickersHay. Yes, sir.

The twenty companies to which these sixty-four were distributed
were these. (There is a list of them printed on page 57 of the first
volume of our brief.) There is an English company, a Pennsylvania
company, two Ohio companies, one of Pennsylvanis, one of Indiana,
another one of Pennsylvania, one of New York, another one of Penp-
sylvania, three of Ohio, two more of Pennsylvania, one of Indiana,
one of Kentucky, one of New Jersey, one of New York, another of
Ohio, and another of New Jersey.

Mr. Justice Harran. All more or less engaged in interstate com-
merce ?

Mr. WickersHaM. All engaged in some form of interstate com-
merce, and all engaged in some branch of the business of transport-
ing or refining crude oil and its products and distributing it in the
ways of commerce among the States and with foreign countries, and
together making up the control of substantially all the business in
the United States (with some negligible exceptions) in petroleum
and its products. .

So that by this transaction of 1899 any chance of those companies
ever getting into competition with each other was supposed to be
forever terminated, and the whole purpose of the transaction was to
accomplish that continued control, and to forever prevent that appre-
hended contingency. )

But the defendants say their condition was no different after this
transfer than before; that the same number of men contl‘?lleda the
same number of people owned. But granting that, see the difference:
Before, the agreement was purely voluntary—a compmataon cor‘l-
tinued by purely voluntary acts. Subsequently, it continued bec:iu:;
they could not pull apart. They had substituted the one Pel'Pet:OL
and immortal control for the temporary and voluntary con
Judge Sanborn, in his opinion, deals with that feature 1n lanfuafg
that it seems to me can not be improved upon. It will téem'o:ble
on pages 582-583. I will not stop to read it; but it 1s ;qtacertlzinly
analysis of the transaction, and the result of it. An dli doubt if
has not been answered in the arguments at this bar, an
it can be answered. :

Mr. Watson says that there is no law to compel ple: t::s:‘c’;‘i]of:t:s:
that they were not competing; that to challenge this tra AL
) els them to competé. =%
in effect, to say that the Sherman law comp ] them to refraid
but that is not the question! There is alaw to cOmpe

COMpanies
Passed to the Standapq
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r hands that they never ¢an compete. No maI'l lsf}
te against his will. But the policy of the law o

ared in the Sherman Act, 1S tha-t he sh.a.ll
t competition 1n an article which

from so tying thel
compelled to compe
the United States, as decl
not so arrange his affairs as to preven
< dealt in in interstate commerce. ' . " ,
® I am now about to pass to another subject which, with your honors

rmission, I will not enter upon until to-morrow.

The CHIEF JUSTICE. Very well; we will suspend here.

(The court thereupon adjourned until to-morrow, Tuesday, Janu:

ary 17, 1911, at 12 o’clock m.)
ARGUMENT OF HON. GEORGE W. WICKERSHAM—Continued.

Mr. WickersaayM. May it please the court, the appellants next
contend that the Sherman Act has no application to the transfer of
the stocks of the various manufacturing companies to the Standard
0il Co. of New Jersey, for the reason that such transfer was not an
act of interstate or foreign commerce, nor direct or immediate in its
effect upon such commerce. But this proposition limits the entire
consideration of the case to the transfer of the stocks, whereas the
Government’s cause of action is based upon proof of a combination
and conspiracy between the men who controlled the various com-
panies engaged in the different branches of the oil trade to eliminate
competition in that business as carried on among the States and ob-
tain & monopoly of it, finally accomplished by the transfer to the
;‘Tew Jersey company of the stocks of thirty-odd corporations—refin-
ing companies, manufacturing companies, pipe-line and tank-line
coml?anies, marketing companies—all together carrying on and con-
tl:olh-ng a vast trade in the transportation, refining, manufacturing,
dlstnhufslon, and sale of petroleum and its products.

_ The glrcuit court adjudged in its decree that the defendants named
iin section 2 entered ?nto a combination or conspiracy, which was
Ss:f;lrclseodflg l—f’hit Il:r]ortlon of the de?refe that I read yesterday, in pur-
companis tollfe : ey cz.iused arma]orlty of the stocks of the various
comy estefl in the New Jersey company, thereby clothing
1t ;‘Flthhth; power which was described.

n the Northern Securities case, Mr. Johnson argued substantiall

i el b, Tl (i o
of the Supreme Court) and ninety-third volume of the reports

The purchase b . . .
ares of two comy & person or corporation, of a majority of the

bination i b peting railway companies, is not “a contract, com-

o he form of a trust or otherwise, or pi 1
tamt of trade or commerce am h | conslnracy, ‘Sher.
ong the several States.” The Sher-

man Act prohibit ; A
actually in restraint g}ieieg?.ltrmt fending to restrain trade, but one
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The meaning of “ restraint of trade”

was well und
Sherman Act was passed. erstood when the

The holding by a person or corporation as owner of g
the shares of two competing railway companies, is not
combination or conspiracy in restraint of '
of the act.

A corporation, though incorporated for the purpos f
ia . . e f
and actually holding, a majority of the shares ofgwrgwm;etglnoéd::ﬁ’

g{aly)conmanies 1s not such a combination Or conspiracy. (193 U, §
bt |

But Mr. Justice Harlan, in writing the prevailing opinion of the
court, said :

. What the Government particularly complains of, indeed, all that
it complains of here, is the existence of a combination among the
stockholders of competing railroad companies which in violation of
the act of Congress restrains interstate and international commerce
through the agency of 2 common corporate trustee designated to act
for both companies in repressing free competition between them,
Independently of any question of the mere ownership of stock or of
the organization of a state corporation, ean it in reason be said that
such a combination is not embraced by the very terms of the antitrust
act?. (DPage 335.)

After reviewing the authorities on the subject, Mr. Justice Harlan
continued:

The means employed in respect of the combinations forbidden by
the Anti-Trust Act, and which Congress deemed germane to the end
to be accomplished, was to prescribe as a rule for interstate and infer-
national commerce (not for domestic commerce), that it should not be
vexed by combinations, conspiracies, or monopolies which restrain
commerce by destroying or restricting competition. (Page 337.)

Further reviewing the evidence in the case, he pointed out that—

There was no actual investment, in any substantial sense, by the
Northern Securities Company in the stock of the two constituent com-
panies. If it was, in form, such a transaction, it was not, in fec, t;)el;g
of that kind. Ilowever, that company may have acquired for E}' :
any stock in the Great Northern and Northern Pacific Rallgrayt (l);ni]t

anies, no matter how it obtained the means to do so, all td es dml:l ‘o
Eeld or acquired in the constituent companies was acquired an L bet
to be used in suppressing compelition between those cogigg?;.
came into existence only for that purpose. (Pages 353304

He said that on the testimony of Mr. Morgan himself, t;}e :tt]::::;
nature of the transaction was disclosed to be that the No ‘
Securities Co. should be organized as a holding company—

but
1 ose hands, not as a real purchaser or absolute owner, B
linlmgll;r qa'es cust,od’ia.n, were to be placed the Stmkl?' of tg); gﬂt‘:t“w
companies—such custodian to represent the combina o o and
tween the shareholders of the constituent compalmesa indld'mca b, o
necessary effect of such combination being, u.sba rea };'essing (o
restrain and monopolize interstate commerce by supp

majority of
10T ™4 contraet op
trade,” within the Meaning
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court in United States v. Joint T raffic Associa-

use the words of this lines of two railway

tion) “smothering ” competition between the
carriers. (Page 33%.) . N o

Mr. Justice Brewer, in his concurring opinion, made a distinction
between the right which a single individual nng}}t have .who pos-
sessed a majority of the stock in one company to invest his surplus
wealth in the stock of a coinpeting company, and the case presented

at the bar, which he said was— . )
a combination by several individuals separately owning stock In
two competing railroad companies to place the control of bg@h Itl:l a
single corporation. The purpose to combine and by combination
destroy competition existed before the orgamzation of the corpora-
tion, the securities company. (Page 362.)

That corporation, he said, was a mere artificial person created as
“3 mere instrumentality by which separate railroad properties were
combined under one control.” He said:

That combination is as direct a restraint of trade by destroying
competition as the appointment of a committee to regulate rates. The
prohibition of such a combination is not at all inconsistent with the
right of an individual to purchase stock. The transfer of stock to
the securities company was a mere incident, of the manner in which
the combination to destroy competition and thus unlawfully restrain
trade was carried out. (I’age 362.)

The circumstance that some of the stockholders of the Northern
Pacific were not stockholders in the Great Northern, and vice versa,
cut no figure in the ultimate conclusion reached by the court. The
answer admitted that Messrs. Hill, Morgan, James, and Kennedy—
the dominant parties in bringing about the combination—were large
owners of stock in both companies. (Page 221, 193 U. S, Reports.)

In the case at bar, the Standard Oil Co. of New Jersey was
adoptt_ad as a more convenient instrument for effecting a control of
the Dineteen other companies, which should forever prevent the
possibility of competition arising between them or between any of
;hcm. and the sixty-four other companies controlled throuch the

olding of stock‘m the New Jersey company. The case cancbe ac-
;}l;:ltel{r stated, in my opi?ion, by a slight paraphrase of Justice

‘%11?1?1 :ailll::;narty}; ;n th_e Iﬁor;chgrn Securities case, as follows:

N g principal facts, it is indisputabl 1
record that under the leadership of the defendantls, tJEh(;l ”Dl.mﬁo;l}{lelf

feller, William, Rockefeller, Henry II. Rogers, Henry M Flagler
- 1

Jo i
Sto}élﬁhgaeﬁnrchfbold', Oliver IL Payne, and Charles ML Pratt, the
s of twenty Separﬁt?i a{ldt dii:st-inct corporations, wilich,
o ntrolled sixty-four others, gl o 1
i oilagllfrpo?ftiuo?t%r refining of crude ol and the sale gfl tﬁg?lr'%‘iﬁ]clisn
bined oy cgngﬂ! de United States and with foreign countries, co .
tons e thewle the scheme of reorganizing one of those cor s
‘_ e laws of New Jersey by enormously incrcasgggo?tl;
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capital stock, which cor rati :
the ninetegn other constIi)’:)u31:iogoi;frll?eshosll(xlcl?lﬁoslgﬂres of
such constituent companies to receive 11p(;n an ngr E’rﬁao-f
shares in the holding corporation ; that pursuantl;? eod asis of .
the Standard Oil Co. of N 3 0 such combingtjon,
! of New Jersey was adopted as th hold;
corporation through which the scheme should be y Odmg
under that scheme such holding corporation hag beoomeexfﬁgt}e]dfd "
more Froperly speaking, the custogioan-—of substantially a_lloofe:h_
capital stock of those twenty corporations, the stockholders of suc}:a
companies who delivered their stock receiving upon the agreed basis
shares of stock in the holdlqg corporation. The stockholders of
these constituent companies disappeared, as such, for the moment,
but immediately reappeared as stockholders of the holding com-
any which was thereafter to guard the interests of all such stock-
1olders as a unit, and to manage, or cause to be managed, all proper-
ties as 1f held ¢n one ownership. o P
Necessarily by this combination or arrangement the holding con-
pany 1n the fullest sense dominates the sitnation in the interest of
those who were stockholders of the constituent companies; as much
so, for every practical purpose, as if it had been itself a manyfac-
turing, transporting, and marketing corporation which had built,
owned, and operated the various refineries and distributing agencies
for the exclusive benefit of its stockholders. Necessarily, also, the
possibility of the constituent companics under such a combination
coming into active competition with each other for trade and com-
merce along their respective lines was terminated, and they bave
become, practically, one powerful corporation, by the name of 1
holding corporation, the principal, if not the sole, object for the
formation of which was to carry out the purpose of the original
combination under which competition between the constituent com-
panies would be prevented * * *. The result of the combination
is that all the earnings of the constituent companies make a common
fund in the hands of the Standard Oil Co. of New Jersey, to be dis-
tributed, not upon the basis of earnings of the respective constituent
companies, each acting cxclusively in its own interests, but upon the
basis of the certificates of stock issued by the holding company. No
scheme or device could more certainly come within the words o*f the
act—* combination in the form of trust or otherwise * * * In
restraint of commerce among the several States or with forelgn
nations ”—or could more effectively and certainly suppress free com-
etition between the constituent companies. This ?Ombmﬂtw;. 18,
within the meaning of the act, a “trust”; but if not, it 1s a com :}I:at
tion in resiraint of interstate and international commerce; 'I:!}r:dme:ti
is enough to bring it under the condemnation of the law. e ehol )
existence of such a combination and the power acquired db} etraint
ing company as its trustee constitute a menace to and ;t];esrécog-
upon that freedom of commerce which Congress intende tocted
nize and protect and which the publie is entitled to have protected.

Up to this point I have attempted a paraplrase of so I;ﬂ_llc}:ll: flfe}:(i
Justice Iarlan’s opinion as is found on pages 326 and 827 o

ort in 193d United States. .
d The meaning of the decision in the Northern Srecurltlesscezlier;;z:
expounded in the later case of arriman v. The Aérﬂzem

stock of
shares ip
of value,
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language of the Chief Justice

in the
Company (197 U. S., 244), 1n b chich perhaps will bear

which has been so often quoted here,

etition at this place. ' -
re}it was sought in that case to oive to the language of Justice Har

jan in the earlier case, which I have just ref.erred‘ to, a techmcalt 1:]15
well as 8 figurative meaning; to hold that his decision was that he
Northern Securities Co. was, technically as well as ﬁguratlvely, the
mere custodian of the stock of the constituent companies tx.'ansferred
toit. But the Chief Justice, writing the unanimous opiion of the

court, said: .

We do not think that the opinion of Mr. Justice Harlan js open to
the construction put upon it. In speaking of the situation as be-
tween the Government and the defendants, the Securities Company 18
sometimes referred to as the custodian of the shares and sometimes as
the absolute owner, but in the sense that in either view the combina-
tion was illegal. For the purposes of that suit it was enough that 1n
any capacity the Securities Company had the power to vote the rail-
way shares and to receive the dividends thereon. The objection was
that the exercise of its powers, whether those of owner or of trustee,
would tend to prevent competition, and thus to restrain commerce.

Some of our number thought that as the Securities Company owned
the stock, the relief sought could not be granted, but the conclusion
was that the possession of the power, which, if exercised, would pre-
vent competition, brought the case within the statute, no matter what
the tenure of title was. (Page 291.)

So, in the present case, for the purposes of this suit, it is enough
that the Standard Oil Co. of New Jersey has the power to vote the
shares of the many corporations held by it and to receive the divi-
dends on those shares. The objection is that the exercise of these
powers tends to prevent competition, and thus to restrain com-
merce. The principle of the Northern Securities case is, therefore
directly applicable, and the conclusion must be that as through t-he’
Sta.ndal.'d Oil Co. of New Jersey the defendants possess a l;aower
which, if exercised, would prevent competition, and ¢ fortiors, when
[S)HCh porer {uzs been exercised to prevent competition, the ::ase 18

r%lilght within the statute, no matter what the tenure of title may be
- (fh;ipgell%]ljnts. further argue that in 1906, when this suit was

ght, the business of the S.tfmdard Oil -Co. of New Jersey, by
entalities and the instrumentalities of the
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Again, in the Northern Securities case i
1 the : se 1t was argued
leged combination had accomplished its object befoﬁl,1 theﬂ;ﬁ:ﬂ:—

ment of the suit, and therefore that no . -
effective
granted to the Government. Mr. Justice Harlan sa.idr'e fef could be

This same view was pressed upon the circuit co :

-1t was completely answered by that court when ilérstaiiigczl féiﬁﬁlerﬁtied‘
the second contention, we observe that it would be a novel notnt
say absurd, interpretation of the Anti-Trust Act to hold that ;fter ao
unlawful combination is formed and has acquired the power whicﬂ
it had no right to acquire, namely, to restrain commerce by SUppress-
ing competition, and 1s proceeding to use it and esecute the pur-
pose for which the combination was formed, it must be left in pos-
session of the power that it has acquired, with full freedom to
exercise 1it. Obviously the act, when fairly interpreted, will bear no
such construction. Congress aimed to destroy the power to place
any direct restraint on interstate trade or commerce, when by any
combination or conspiracy, formed by either natural or artificial per-
sons, such a power had been acquired; and the Government may
intervene and demand relief as well after the combination is full
organized as while it is in process of formation.” (1% T. S, 357.{

Substantially the same ruling was had in the Trans-Missourt
Traffic case, and in the case of Waters-Pierce Oil Company v. Texus
(212 U. S.) the same principle was applied.

The appellants further contend that they have not offended against
the second section of the Sherman Act, because they have not monopo-
lized or conspired to monopolize interstate or foreign commerce in
petroleum products; and they say that the element of monopely
involves the restraint or exclusion of others from engaging in the
business by the coercion of illegal acts. .

Tt would seem unnecessary, in view of the full discussion had in the
case against the tobacco company, to consume the time of the court
with much further consideration of the law of monop-oly. 'I“he
records of debates in Congress make it clear that Congress, 1n passiig
the Sherman Act, meant to rcach and prohibit precisely SI-lch 8 com-
bination as that now at the bar of this court. At the time of th:
passage of the act great public alarm had arisen over the gTOWt.h‘i
these vast combinations of corporations held together under single
control. The form of such control generally ad0p.ted at that tm.le
was the technical “trust,” such as the Standard Oil Trust of 1882.
That there is a certain potency in numbers (to quote an opinion 0

i h of these
this court) had been fully Jemonstrated by the rapid growth of -

combinations, and the exclusion by them of the small traders.

: i-
over the country there was growing alarm at the strength and poss
bilities presented by such combinations.

Senator Sherman, speaking in the Sen

Unlawful combinations un_lawful at commo
all the States and interfe;e with our foreign an

ate on March 18, 1890, said:

n law, now extend to
d domestic commerc®
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portation and sale of poods subject to duty under the

<t which only the General Govern-

ith the im
and v e with

ited States, again
E:gft chailheseggle relief. r’l'hey not only affect our commerc

i ono the several
foreign nations, bu’ t; iﬁgs ia)ﬁclli;m&nsg&lﬁgttlgg cg:ﬁ‘ts%f the United
States. The purpose of thi dies acainst combinations which inju-
States to apply the sam FeRs 1U ited States that have been applied
riously affect the interests of the LILe = % 8 (Bills and Debates in
in the several States to protect lojca interests. _

Congress Relative to Trusts, p. 03.) o 1
He described the character and effect of these combmatmpﬁss a]i‘
referred, as illustrating the evils resulting from them, specilica 3
among other things, to a case where the United .States. c01.1rt was
called upon to pass upon the acts of the Standard Oil Co. 1n dictating
terms to a receiver of the United States court, and 11{1der t.hreat of
building a pipe line and taking fr?m him all t.hfa bus;ness In trans-
porting oil that was shipped over his road, requiring him to raise the
rate on the transportation of oil shipped by a man nameq Rice, =
competitor, from 10 to 35 cents, and to pay the Standard Oil Co. 25
cents out of the 85-cent rate as a condition of continuing to hold and
transport the business of the Standard Oil Co. He referred also
to testimony given by the vice president of the Pennsylvania Railroad
Co. (Mr. Cassatt) to the effect that at the time when he testified, in
the year 1879, he was then paying to the Standard Oil Co. not only
large rebates, but also a commission on the shipment of every com-

petitor of the Standard Oil Co. over its lines.

The evidence very clearly demonstrates the truth of the popular
belief that the enormous growth of the Standard Oil combination
between 1875 and 1882 was the result of the unprecedented advan-
tages they enjoyed during those vears in rates of railroad transpor-
tation of their product. Conceding, for the sake of argument, Mr.
Milburn’s proposition that in those days it was the custom, recognized
by everybody, to “shop around ¥ among the railroads and get the
best rate a ShleeI‘ could,. and that, logically speaking, the man who
fiaor;sthhlpt s;htramload of 0{1 is entitled to a better rate of transporta-
when aeo '1;’ $an WhOfShIPS a carload, still, even in those days, even
practi(ig ?n traere Pg‘a ef:tly familiar .mth the preferential rates and
and con; letel n;pok ;1%11, the conscience of the public w
Where inpthe {vs 1?lcbe { y the dlscover?.- of a system unk
dictated tere \2'?1 d belore, whereby this

1ch required every

ﬂﬁ;ough the drawhacks paid to it by the railroad companv on th
srepm't;pt o_f every competitor. No standard of morali{)v—:ﬁotnth i
}Pust‘i';;r 1:g t:n 1840_u_nd in 18.80 nor at any other time—vwould evzr
uch a condition of things as that. And vet it Was upon just

: th.at, hy virtue of just such extraordinary ettortio;l
- ]

; ¥ which they have ever
®s8 preserved. And it was in consideration of these

as utterly
nown any-
great dominant monopoly
competitor to pay tribute to it



22

conditions, elaborately dj .
1890, was passed. Itj;afg-l::iill: nggress, that the act
and 'frading companies. There wf:m cally to reach manufacturig
of this court in the Trans Micso: some doubt, until the degision
corporations were within its purvigase, T {0 whether or not railrosg
that it applied to ordinary manuf tw.' There never was any douy
Mr. Kellogg has so cumprehens?ﬁelllrlng and trading companies,
subject of the practices of this combi g fT.e‘”e_wed the evidence on the
necessary for me to do more than saa giln in t%le past that it is .
by the record in this case that from soy;n t?t 1t 1s clearly established
present time, the individual defendan‘(e m:f in the seventies to the
them have been engaged in an attem tst an those_ assoclated with
commerce of the United States and ; h0 monop olize tl}e trade and
leum and its products; that for th with foreign countries in petro-
monoboly ; that Tor the purpose of accomplishing this
poly they gathered together &
Al e 2 a great number of competing con-
cerns which, in 1879, they turned into th 8o
v 0 the trust of that year, at that
ery moment and by that very combination effecti j
the business; that they have maintained to}?te ectmg & monopoly of
various devices of the trust of 1882, th 2 m0n0poly: thmu,gh the
1892, the resulting joint ) t » the pretended liguidation of
by the stock-h ldt" ]o- t control belwecn 1892 and 1899, and fially
reans 1_&;11. dO 1ng "I'USt of 1899; tl}at. they have through these
e s 1ze e.xcesslve and monopolistic profits; that they have
o prices; t'hat they do to-day absolutely control the price
o of the crude oil and of the refined product; and that they abso-
u ‘e V{ control thg rates 9f trz'msportation by the pipe lines.

Vhen the testimony in this case was taken, they had accumnulated
assets of a book value of nearlj.f $360,000,000, distributed among up-
ward of one hL}ndred corporations. In each of the years 1905 and
1906, they dlstnbute_d nearly $40,000,000 in dividends. The evidence
further shows that in the year 1904, these defendants manufactured
83_.8 per cel}t of all the crude oil, 87.3 per cent of all the refined illu-
minating oil, and 82.9 per cent of all the naphtha produced in the
United States; that of the crude oil refined in the United States they
employed in their business 79.3 per cent; that they controlled from
five-sixths to nine-tenths of all the marketing of refined oil in North
America; that they sell from 95 to 97§ per cent of all the lubricating
oil sold to steam railroads in the United States; and that they ex
ported in 1906 86.3 per cent of the entire export business in iltaminat-
ing oil produced in the United States.

Mr. Watson falls into an error when he states, on
brief :
In 1894 the Standard sold of the domestic tr
refined oil, but in 1906 only 37 per cent-
If this means that of the domestic trade in refined oil the Standal'g
only sold 62.41 per cent in 1894, it is entirely inaccurate. In 190

of July 2,

page 350 of his

ade 62.44 per cent of
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the percentage done by the Standard of the marketing of refined oil

o this country was 84.8 per cent. o
m’;‘]I]nJ: evidege further shows that the combination purchased' acl;
Jeast twenty-six refineries between 1852 and 1902 (twenty-two during

1 in his bri 7, says only four
od when Mr. Watson, in his brief, at page 337,
o d) and, in add,ition, three Jubricating plants and three
f which is not disclosed by the eﬂdenc(.a.
-two refineries and one lubri-

were purchase
other plants the nature o
Of these plants they dismantled twenty

cating plant. ] .
To show that the monopoly achieved by the defendants is not so

great as the Government contends, Mr. Watson pljints in his brief,
at page 348, a list of so-called independent refineries. As we show
in our reply brief, on page 60, there is no evidence whatever to sus-
tain this list. Mr. Archbold testified that he had no personal knowl-
edge on the subject. The list contains every little refinery and lubri-
cating works, many duplications, and is utterly without foundation.
It is not made up from any substantial testimony. We give in our
brief, at page 139 to page 150 of volume 1, an accurate statement of
the percentages of the business dome by the Standard and by the
independents.

This result, this enormous control over a great industry, marks the
accomplishment of efforts at monopolization, and is in nowise com-
Par_ah.le to the mere normal growth of the wealth and prosperity of
mdmdu?l effort. In the language of Mr. Justice Barrett, in the
North River Sugar Refining Company case—

It is the case of great capitalists uniting the] : i
illnghty corporation%fand u{)ilizing the Ersll?lctlh?ei ?gr;'?llx‘:?eﬂlsto“t??igl li;

e peo.ple to oppress the people. (54 Hun., 354.)

g In Finck v. Sckneicger G'r:amlte Company (85 SW., Rep., 213), the
ﬁﬂﬁiﬁme ‘Court of Missouri held that no one can hold any Tgsted
ghts which can be held to be exempted from the lawfn] exercise by

the State of its polj

: _ Police powers; that everyone holds his
Egrl;l:st}slub]ect to such l.awful exercise; that whether op notbtlllj (;PQI;‘_’
o loiretllznder consideration was valid under common law itg:vaq
st pyasseg Lafw:re:ft l:he Statto: of Missouri; and that, a]thou:rh that

; . e execution of the 3 \

:cmtve effect, yet it operated on the ¢ £, mhiel e ROt 8 retro-
Ontract, and that the continuation of the

tcome illegal became 5 violation of the act.
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The grant of corporate franchises to them,
State of their incorporation, can confer no imm
tions to violate the Federal antitrust law,

Indeed, it was broadly held—as said by Justice Brown ip Louis-
ville & Nashville Railroad € ompany v. Kentucky—

respectively, by the
UBIY upon eorpory.

ferred;’ and that, ‘when abused or misemployed, they nfay be with:
drawn by proceedings consistent with law. (161 U.'S,, 677-697.)

In Crutcher v, Kentucky (141 U. S.), it was said:

To carry on interstate commerce is not a franchise or o privilege
granted by the State; it is a right which every citizen of the United
States 1s entitled to exercise under the Constitution and laws of the
United States; and the accession of mere corporate facilities, as a
matter of convenience in carrying on their husiness, can not have the
eflect of depriving them of such right, unless Congress should seq
fit to interpose some contrary regulation on the subject. (Page 57.)

The plenary power of Congress over the subject is undisputed
In Ilale v. [Ienkel (201 U. S.), Mr. Justice Brown, in delivering the
opinion of the court, said:

It is true that the corporation in this case was chartered under
the laws of New Jersey and that it receives its franchise from the
legislature of that State; but such franchises, so far as they m(rlglve
questions of interstate commerce, must also be exercised in subor dm_a-
tion to the power of Congress to regulate such commerce, and in
respect to this the General Government may also assert a soverq;%l
authority to ascertain whether such franchises have been exerci
: -1 . aard to its own laws. Being subject
in a lawful manner, with a due regar Mol b o
to this dual sovereigniy, the General Government possses he s
right to see that its own laws are respected as the Staﬁe \lwls e
witl t to the special franchises vested in it by the law :

1th respec . nt in this particular n
State. The powers of the General Governme ¢ the corporation
the vindication of its own laws are the same as 1f the corp
had been created by an act of Congress. (Page 75.) £ the poer

. to Congress of the
It was held by this court that the gflanlt- o rule that 10
gulate commerce was, in effect, a declara
to regula . ith the free flow of commerce
State or individual should interfere WItf1 Coneress over that subject
among the States, and that the power (t)h refotl,'e having this power,
was exclusive of all others. CopgreSS, : /1 ',l commerce among
has seen fit to declare the conditions under “t')u“rried on, and, 1n
: i ati . Ina e Ca S
the States, and with foreign nations, : c); merce except in oo
effect, that no one shall carry on suc ided. Tt is not a taking
. 3 1 (1) .
formity with the rules which it has pr ropriate decrees, prevent
of property if the Federal courts, by BP_F" c{) from State authority
ise of franchises and powers derive . interstate
the exercise of fran _ he regulation of in
which would conflict with the rules for the reg

i ; ess.
and foreign commerce laid down by Congr
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I shall not take the time of the court b¥ referring to the_decmom‘:
in the lottery case and the commodities clause case and to oth?r cases
in which this principle has been put into practical apph.catlon.
But as construed in the light of those quthorities, the provisions of
the antitrust law are inherently within the power of Congress 10
enact as & regulation of commerce.

Finally, 2 word may be said upon the subject of the decree. The
argument in support of the decree as rendered below will be found
:n the third point of the Government’s brief. The injunction em-
bodied in the fifth section is similar to that granted by the Supreme
Court of Ohio with respect to the control of the Standard Oil Co.
of Ohio by the trustees under the trust of 1852, The provisions of
section 6 are designed to prevent the evasion of the injunction in
section 5 hy acts similar to those which were committed by the
parties after Fhe Jecree of the Ohio court in 1892. They are bazed
I e B e desgaed (o ef e Siclotion
of the combination, pursuant to =ec?ion~ e cotuate the dlﬁolutfon

. S s 5 and 6. Congress having
established the rule that all commerce among the States shall be £ e
and unrestrained, and the defendants havi:fr sigmall \:ioll ted ;ee
glole, iﬁd being, as adjudicated, engaged in d:.lil;eiate :nd olilel?l Tilolit

n, the court enjoins them from caIrving on any .
the States until the - e ¥ comumerce amona
the rules governing }t'hst;hSaumz.a‘e put themselves in conformity with

The eff i

'8 ] position you occupied befo
stocks into the New Jersey company in 18 fore you put all these
fogether under one final control f nf 39. You have chosen to put
these that you have since added of the twenty corporations and
all. You must ¢ ) .unto them, making thirty-seven i
tur v ear apa-rt that ligament and let each hes oo
es walk as it will, by itself, un i of these crea-
artificial extraneous bond whi h }I;EStramed’ and uncontrolled by any
pe?']i‘gon arising betseen them (’; ampers and forever prevents'com-.
_ The only additional s 1
in the future these oentt‘ismt: ken by the decree is to anticipate that
past, and to enjoin tt'hem frn mlgh.t do as they have done in th
evade the injuncti om taking similar ste i ¢
they had atJtuMtlve features of the decree in som ps which should
[
It conﬁscatese::cl)gf:jd ’bef(,re. The decree is nothi:;; u:fl!] filal'-_mer e
¥'s property. It breaks up th g revolutionary.
p the existing combina-

tion. It does n
.. 1t does not say to them: Y
petition with each other.” . ou must enter into an active

with the polic But 1t does say: ¢ Y.
¥ of say: “ Yo
the houds that nmt-h ¢ laws of the land, and you muljt. Il;mSt conform
dispute.”? prevent you from ever-encrao-i;a- reak asunder
S48INg 10 any trade

O





