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~ll tlte ~uµrtm.e QJ;,0uxt of tlx.e mutt.ea c:itnt.es, 

OCTOBER TERM, 1910. 

No. 398. 

STANDARD OIL COMPANY ET A'L., 

Appellants, 

YS. 

THE UNITED STATES. 

Present on behalf of the ~ppellants, JOHN G. J OBNBON, 

EsQ., JonN G. MILBURN, EsQ., D. T. WATSON, EsQ., M. F. 
EL'LIOTr, EsQ., FRANX L. CnA.WFORD, EsQ., and MARTIN CAREY. 
EsQ. 

Argument of JOHK G. MILBURN, on behalf 
0£ the appellants. 

Mn. MILBURN : May it please the Oourt, this is a proceeding 
instituted by the Government in the Eastern Div.ision of the 
Eastern District of Missouri against the Standard Oil Com
pany of New Jersey and se\enty-eight other defendants. 
There was only one defendant, the '\Vaters Pierce Oil Com
pany, which resided in that district, and could be served with · 
process there. The Standard Oil Company of New Jersey 
owned some three-fourths of its capital stock, and it was a 
marketing company, operating in the Southwest nnd other 
States. Contemporaneously with the filing of the petition an 
order was made by·the Court, under Section 5 of the Act per .. 
mitting the service of process upon all of the other defeada.nts 
-the other seventy-eight defendants-outside of the district; 
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that se~tion providing that in a pending proceeding the court 
may in the interests of justice bring in other de!eudants by 
the service of process upon them outsida of the district. Mo
tions were made on affidavits showing the residence of the 
parties to set aside that order as without ju.risdiotion or war
rant of Jaw, which were overruled; and then special pleas to 
the jmisdiction raising ~he same question, were filed, which 
were overrnled. Process was served on all the other defend
ants under that order. I mention those facts simply to show 
that that question is before this Ooul't in this case. 

The bill is founded upon an alleged conspiracy originating 
in the seventies, first of Afr. J obn D. Rockefeller, Mr. William 
BockefelJer and Mr. Flagler, and later joined by Mr. Oliver 
P ayne, l\lr. Oharles Pratt~ Mr. Roge1•s and Mr. Archbold, to 
control and monopolize the trade in petroleum and the prod
ucts of petroleum. The operations of this conspiracy are di
videcl by the bill into three periods, the fhst extending from 
1870 to 1882, during which it is alleged that these indi
Yidnnl defendants, associating others with them, through 
agreements with other refiners, throl1gh noquiring stock inter
ests in other rdining companies, and through acquiring con
trol of pipe-lines, monopolized ninety per cent. of the oil 
business, or gathered the means of monopolizing that amount 
of the business. 

The next period is from 1882 to 1899, beginning with the 
so-called Standard Oil trust, whereby all of these stocks and 
properties were transferred to nine tl'Ustees, with power to 
vote the stock, and with the widest powers of management, 
certificates being issued to the beneficial owners of the stocks 
and properties. In that period it is alleged that ns a result 
of a. decision of the Supreme Oom:t of Ohio the trust was 
dissolved pursuant to provisions enabling it to be dissolved 
contained in the original trust agreement; and it is snid that 
it was dissolved in such a manner that the control was pre
served and continued down to 1899. That is the secoud 
period. 

The third period is from 1899 down to the time the bill 
was filed, the central fact of that period being that in 1899 
the Standard Oil Company of New Jersey was enlarged, its 
stock was increased, and it acquired all the stocks of the sub
sidiary companies, and has held them ever since, and has been 
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the owning, managing, directing corporation of all of the c.or
porations of which this organization consists. 

Then the bill goes on, having through those allegations 
sought to establish that a. combination in restraint of trade 
was the result, to allege various illegal means pursued through 
these years to effect a monopolization of the oil business, the 
control of pipe.Jines, restrictive ng1·eements, railroad rebn.tes 
and discriminations, unfair competition-all of which 
a.re set out at great length-with the result, as the bill 
charges, that from ninety to ninety~five per cent. of this bm;i
ness from 1882 down to the time of the filing of the bill was 
acquired, an incident of which was the control of prices, and 
-very large profits. 

Now, that is the case that is made by the bill. I will only 
add that, according to its allegations, in 1882, when the 
Standard Oil trust was formed, what were assembled were a 
mass of independent, competing .companies, and that it was 
those companies-and others that had been added-that in 
1899 were subjected to the control of the Standm·d Oil Com
pany of Ne\v Jersey. Answe1·s were filed, and an enormous 
mass of testimony was taken; but the great organic facts, 
counsel should be able to state so that the Court can compre
hend them without any particular reference to the record, 
because they are not in dispnte; and if I and my opponents 
do not fall into extravagance of statement or :figurative lan
guage, we should be able to make them clear to the Oonrt . 

. The opinion in the Court below proceeded in tbis way
just to state very briefly its conclusions. It found that the 
transfer of the stocks in 1899 to the Standard Oil Compony of 
New Jersey was a. combinalion in restraint of trade under Sec
tion 1 of the Shennan Act. That is the first proposition of 
the opinion. The Court recognized that all of these corpora
tions were owned by the same individun.ls, in precisely the 
same proportions, and had . been, as to those that existed in 
1879, since that time, and as to those that bad been Cl'eated 
after that time since their creation, in the same common own
ershi~. But the Court said that nlthongh the same men 
owned all these corporations in the same proportions, there 
were three thousand of them1 and the transfer of their stocks 
to the Standard Oil Company of New Jeraey created a more 
durable and efficient administration of those joint properties, 
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and t.ended to prevent their disintegration into sepnrate own
erships through the sale by individuals of the stock of some 
of the corporations and not of the stocks of otllers; thnt out of 
that dfaintegrations there might possibly come competition 
and therefore there was restraint of t1·ade. Then the 
Court said that that illegal combination under Section 
1 was an illegal means of monopolizing under Section 2 of 
the Act, a.nd therefore it found it unnecessary to pass upon 
all these extra., additional means of monopolizing which were 
aliegecl in the bill. We are here without any .findings what
soever on those matters. 

Then comes the decree, which was that the transnction of 
1899, the transfer to the Standard Oil Company 0£ New Jersey, 
was an illegal combination under Section 1 1 and that all the 
companies speoificaJly named were in that illegal combination ; 
and all the subsidiary companies al'e restrained from paying 
any dividends to the Standarcl Oil Company of New Jersey, and 
the Standard Oil Company of New Jersey is restrained from 
exercising any control ovor them, except to distribute their 
stocks p ro 'raf a amongst its stockholders. Then the decree 
goes on nnd in a. very :radical an<l elaborate subdivision pre
scribes what these companies, when the stocks huve been dis
tributed, shall not do in relation to each other, in regard to 
transfers of prop~rty and various other matters-a. special 
code, ns it were, for the future government of the individual 
stockholders who shall own tbese stocks after the distribution 
is ma.de. Then it says that the corporation or the combina .. 
tion may not, unless the combination be dissohed, engage in 
interstate commerce. The decree further provides that its op
eration shall be Sl1Spended, if an appeal be ta.ken, until thirty 
days after its affirmance by this Court, if it be affirmed, thus 
allowing us thirty days for the disintegration of this institu
tion. 

MB. JUSTICE DAY: Wba.t is tbe condition precedent to en
gaging in interstate comme1·<:e ? 

Mn. MILBUIIN : That we shall dissolve the combination. 
MR. JusTIOE DAY: That is, when the stock is dis

tributed. 
MR. MILBURN : The distribution will be a dissolution. The 

decree is without prejudice to the distribution of the stocks 
of all of the corporations among the indi vidua.l stockholders. 
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MR. JUSTICE DAY : The effeot of the decree is, that that 
being done, the inhibition ati to engaging in interstate com
merce is withdrawn ? 

Mn. MILBURN: Yes. The inhibition is only if the combi
nation is continued. 

Mn. JusTIOE MoKENNA: In other words, the status apply
ing before the formation of the last Standard Oil Company 
would be restored ? 

Mn. MillBURN : Would be restored. 
Now I come (having stat~d these matters so that the 

Court might have before it what was claimed, what was de
cided, and what ic; decreed) to a.n effort to make clear to you 
what the history of this institution has been. The use of 
petroleum through processes of refining, began in the period 
between 1860 and 1870. The location of the origin11l field 
was in a portion of Pennsylvania. As it was developed a 
vast mass of refinerios sprang up, and congeries of little pipe
line systems were built, to reach from the wells to some 1 ail
road point or other-the Pennsylvania, the Erie, through its 
connection with the Atlantic and Great Western, and the New · 
York Central with the Lake Shore, early e:dending lines 
towards the fields. It was in every way a scene of the greatest 
excitement and of the greatest speculation. Oue result 
was an immense over-production of refining capacity. The 
whole of that part of Pennsylvania. was dotted over with mn.ke
shiit refineries. Some of the men who engaged in the business 
sncaeeded in establishing more durable plants. Many men 
had not the means to do that :and went out of busiuess. No 
condition could be more accm·a.tely described as chaotic than 
the conditions which existed in every branch of the industry 
dn1·ing those years in the oil regions. 

There was one very young man who in the early sixties, 
with a small amount of money that he had saved, went into 
tbis business at Cleveland, who possessed the gifts and qualities 
of genius-because business h:as Hs genius jus~ as finance or 
war or government or literatm·e or art hus its genius. Thatt 
man was John D. Rockefeller. Realizing the conditions which 
existed, the uncertainties of the raw material, and all the 
features of instability that were present, he grasped certain 
fundamental facts. One was that with this great ove1·-pro
duction of refining ca.pa.city the profits of refining were folliDg 
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and falling, and that the cure for that condition was 'Volume 
of business. Another wns, that you must distribute your 
refining ca.pa.city to meet the demands of different localities ; 
I mean by that, a geographical distribution of refineries. 
Another was that pipe lines were the arterial system of a. re .. 
finery, supplying its daily needs ; and tho.t refining could not 
be corried on in a large way without its own pipe-lines; and 
another was that success in the business depended upon its 
economicM-1 conduct; I mea.n, economy in methods not only in 
connection with the refining, but in connection with the sale 
and distribution of the mo.nufactnred p1·od uot. 

I do not say that these ideas burst from his brain in nn 
instant, but he wns quick to see what wne inevitable, and I 
ha.ve uo doubt made np his mind that to the extent that means 
could be obtained therefo1·, those must be the lines that any 
busiuess must proceed on if it was going to live, and if it was 
going to be successful. 

He became in 1864:, or 1865, i\Ssooiated with Mr. AndTews, 
who was a practical refiner, and they built a refinery. I say 
M1·. Andrews was a practical refine1·. He was a practical 
mechanic-a. very able man. Those were the two men wl10 
originally established the re:tinery ill Cleveland, Ohio. In the 
next year Mr. Roclrnfeller nssoeiated with them his brother 
William nod formed the fil·m of William Rockefeller and Com .. 
puny-the oiher :firm being Rookefeller and A.n<l1·e,vs-aud 
they built another refinery at Cleveland. Then, to realize one 
of the ideas which I outlined, they esto.blished a warehouse 
in New York for the expo1·t trade, with lightering facilities, 
and a sales deportment to hnndle their own business, and save 
all the expenses of this character that refiners generally had to 
pay to otuers. 

The next year Mr. Flagler joined them in the co-partner
ship, bringing in more capital ; and then it became Rockefel .. 
ler, Andrews and Flagler; and t.hat firm took over the prop
erties of Rockefeller and Andrews and Willinm Rockefeller & 
Company, so that they had the two Refine1·ies in C1dveland, 
and the facilities in New York for exporting and marketing 
their p1·0'1ucts. 

Mn. JUSTICE MoKENNA: Excuse me just one minute. Did 
the Rockefellers establish two retinel'ies ? 

Mu. MILBURN: They had two i·etineries on ndjoiniug prop-

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



7 

erty. That continued until 1870, and during tho.t time those 
men had impressed themselves upon their communHy by the 
things that they bad done. Take the matter of barrels alone, 
for im~tance, which :refiners bought, made as they were out of 
green wood, and costing $2.50. They bought timber lands ; 
built their O\Vn barrel factory, and ma.de their barrels out of 
seasoned timber, so tho.t tbel'e would be the lea.gt amount of 
leak11ge, besides saving a lal'ge amoun~ on the cost of each 
barrel. That is an illustration of how they conducted their 
business, and tben they had the necessary credit to carry on· 
and Pxtend their operations because of the confidence they 
had inspired. 

In 1870 those men had sncceeded in so extending and de
veloping their business that they did about one-tenth of the
whole petroleum business. In that year the Standard Oil 
Company of Ohio was organized, into which some ne'v men 
came, \\ith a capitalization of $1,000,000, and the properties of 
these concerns were trunsfe1Ted ttJ the Company. Tbo.t is the 
origin of the fhst Standard Oil Company-the Standa1·d Oil 
Company of Ohio, which began its opera.tions a.t that time, 
aud is continuing them to-day. 

In 1871 there was a lot of i·efineries in Cleveland which 
had grown up as I liave described, ancl it was perfectly 
realized at thnt time that the conditions of the business had 
so changed that unless a ma.n had capital to keep advancing, 
to keep inc1·easing, to keep applying every discove1·y of the 
art, at no matter what expense, that unless he could reach out 
and establish his own marketing facilities, he must go by the 
board. The Standard Oil Company in 1871 and 1872 bought 
I should say fifteen or sixteen of these refineries in the City of 
Cleveland. The owners were o.11 Cleveland men and Cleveland 
wns a small city at that time. I know from experience what 
those cities were in those times, as compared with what they 
are now, because it was about that time that I went to one of 
them myself. 'l:bese men were all well nnd intimately known 
to each other; and the conditions of the business were per
fectly realized by all of them. As Mr. Rockefeller described 
them, they were all friends and neighbors. Those refinedes 
were bought and were conveyed to the Standard Oil Oompo.ny 
of Ohio, and they were po.id for, at the election of their 
owners, either in stock of tlie Company or in cash. So little 
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confidence was there in the business at that time tba.t many 
who took stock sold it to get the cash, which was surer. 
These refineries were connected by pipe lines, were from time 
to time consolidated, and, in one 'vay and anotuer1 all utilized 
in such ways as would be natural to secure the most economical 
use of them. 

Now, from that time on to 1879 or 1880, a. period of about 
t en yea.rs, a. great many transactions took place resulting 
in the acq oisition of refining properties. During those yenrs 
the oil-producing territory was confined to Pellnsylvan~a.-a 
part of Pennsylvania. The oil-refining centers were the oil 
regious-Titasville, Jlranklin, and various other places ; Pitts
burg and Clevelnnd; and on the Atlantic Coast, New York 
harbor, Baltimore, Philadelphia, and in a very minor degree, 
Boston. Through a. succession of separate, distinct and iude
pendent tra.n~actions, refine1ies were bought at all of those 
points beginning first with New York harbor; and amongst 
them there were some lnrge purchases. In 1874 Charles Prutt 
and Company owned one or two refineries and hnd nn im
portant trade, the principal refinery being the Pratt 'Vorks, 
to-day in operation. The refineries of that Company were 
acquired. I will tell a little later ho\v these acquisitions were 
pa.id for. I confine myself jusb now to what they were. It 
was in connection with that purchase that :Mr. Charles Pratt 
and Mr. H. H. Bogers became identified with the Standard 
Oil interests. 

There was a. refining interest 'vhich had grown up in Pitts
burg and Philadelphia, made up of men whose nnmes were 
Warden, Frew and Lockhart. They bad one firm name iu Pitts
burg and another firm name in PhiJndelphia.1 and they owned 
in Philadelphia a refine17 called the Atlautic Refinery, and in 
Pittsburg some four or five or eh: refineries. Those properties 
were purchased in 187 4. These were the chief purchases. In 
1875 refineries at Titusville n.nd other points in the oil regions 
were acquired for the ad vautages of refining there. 

There was al ways :intense feeling on the parb of the Penn
sylvania Bo.ilrond that the oil traffic belonged to it. Its 
line was at Pittsburg and the oil nelds wero nenr to Pittsburg. 
Its railroad was the direct railroad communication with the 
seaboard at Philadelphia aI.td other points. The New York 
Central and Erie with their westorn connecting liues were 
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looger and more circuitous routes. Mr. Scotf's position was 
that they were intruders in that territory, and there was bitter 
and relentless war between these railroads with short intervals 
of peace. Mr. Scott was an aggressive personality. He had a. 
corporation created, kno,vn os the Empire T1·aasportation 
Company, which built pipe-lines into the oil fialds, and which 
built refineiies and went into the refining businesg in Phila
delphia. a.nd Pittsburg, ond was beginuing to do the same 
thing on the Jersey shore. Then in 1877 arose the greatest 
'var of all. The Erie a.nd the New York Central said: 
")Vith your pipe-lines bringing the crude to you, and your 
refineries, you are getting all the business, and we object to it." 
The Standard Oil Company took the position : "You should 
not be refining oil as against us, and we will withdraw all of 
our traffic from your l'Oad." The Erie and the Central stood 
with the Standard in that position, for their own oil traffic, 
and the result of that fight, aud the demoralization it involved, 
wns that the Pennsylvania. .Railroad, or rather its auxiliary 
company, sold its refineries and pipe lines to the Standard, 
although Mr. Oassatt's testimony, which was read in~o the 
record, says that he insisted that they should take the pipe
lines against their wishes. '.rhat was a large purchase, and 
that was how it came about. 

Refiueties were acquired at Baltimore in 1877, and there 
was a slight production in WeRt Virginia.: aod a refinery a.t 
P arkersbnrg-whether one or mol'0 I have forgotten-was 

. acquired. 'rhe object was, as they hnd the means, to estnblish 
themselves at all the principal refining points, inclucling in 
the oil regions themselves such places n.s Franklin and Titus
ville. It was in 1877 tha.t they made up their minds to extend 
their operations to lubricating oil. Lubricating oil is made 
from the residuum after the refined oil is· ta.ken off. The 
lighter products become th~ illuminating oils, also called refined 
oil Out of the residuum the hes.vier Jubricatiug oils u.re made; 
and they begau that development of their business iu 1877 by 
acquiring interests in lubricating }Jlants-four or five or six. of 
them, amongst others the Galena Oil Oompany. at F1·anklin, 
Pennsylvania. 

MR. JusTit.'E HoLMES: When was the war over with the 
Pennsylvania Railroad? When did they finish their fight 
with the Pennsylvania ? 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



10 

Mn. MILBURN : In 1877. I wish now to refer to the pipe
lines-the development tbo.t there had been to take the oil as 
it came from the wells Your Honors no doubt know that oil, 
when it is found, is pursned with relentless energy, because it 
is a subterranean lake, and whoever gets there first begins to 
drain the lake. Thereupon everybody who has any property 
in the vicinity sinks wells to get his share of the lake and 
when the lake is dry, that is the end of that pa.1·ticular region. 

Pipe-lines, with high-sounding names, bad beeu :rnn in 
there largely for temporary purposes, and in the eal'ly seven
ties there were a few hundred miles of them. 

THE CHIEF JusTIOE: Between these wells and the re
fineries ? 

Mn. MILBURN : Between the wells and ro.ih·ond points. 
There would be the little gathering lines, and then a. pipe 
running to a railroad point. First they co.ded it to the r1'il
road, as the railroads were built into the oil i·egion ; then they 
ran a. pipe to the milroad. The gathering pipes converged in 
a p ipe which conveyed the oil to some railroad poin~, and then 
the railroad transported it to its destination. The production 
of crude oil in 1870, was 5,000,000 barrels. 

TlIE CHIEF JusTioE: I n 1870 ? 
Mn. l\IrLnunN: In 1870; and it began increasing rnpidly 

from that time on-not a phenomenal ino1·ease at first, but 
6,000,000 the next year, and 7,000,000 barrels tbe next yenr, 
and so on. There was need of i·apid pipe-line construction. 
If the oil is not saved when it comes out of tha ground it is 
lost; and it was in 1874 that these interests first bought a. 
little line. 

THE CHIEF JUSTIOE: In 1874 they did what? You dropped 
your voice, and I did not catch it. 

Mn. MILBURN : In 187 4 they bought a small line, just a few 
miles, called the American 'fra.nsfer Company. There was a 
more considerable concern, called the United Pipa Lines. 
That wns a descriptive title. Right then, or shorUy after, 
they bought a third interest iu that concern. These pur
chases were due to the necessity of pipe~lines to assure a 
steady supply of erode oil for refining purposes. 

Between that time and 1877 va1·iou.s of the other small 
systems were bought by this United Pipe Lines concern from 
time to time. These systems were merely gathering lines in 
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the oil fields, with shorter liues running to the rnihoad points, 
right in the oil fields. There were only a few hundred miles 
of them altogether, including those that the Pennsylvania 
Railroad Company had constructed and sold to the Standa1·d. 
That was the origin of the pipe-line ownership. 

In addition other interests of a marketing character had 
been acquired. For instance, there was a. concern, a. small 
concern in those early days at Louisville, Kentuoky, known 
as Chess, Car1ey & Compnny. It had a little bit of a refiue1-y 
and a marketing business iu the southwest. Wishing to ex
tend tbe sale of their oil 1n the south west they joined with 
Chess, Carley & Company, and bought an iut.erest in that 
business, and furnished capital to expand and develop it. 
Capital was the great necessity of that time. The production 
of crude oil was increasing, aud with it the prodnction of 
refined oil was also increasing, and markets had to be de
veloped. Other similar purchases during these years were 
those of an interest in the mn-rketing business of Alexander 
McDonald & Co. a.t Cincinnati and in ~be ms.rketiug business 
of the WatersrPierce Compn.ny at St. Louis. This is tlle 
history of the acquisitions during tbe seventies. 

Now, bow was this done? Who did it? For whom was 
it done? Who became the owne1· of all of these refineries aud 
pipe-lines and other properties ns they were bought? How 
we1·e they paid for ? 

Let me answer those questions. The Standard Oil Com
pany of Ollio was limited in its corporate powers as to owning 
stocks in other corporations. As to some of these propetties, 
the stocks of the coq>oru.tions which owned them were ac
quired, or parts of their stocks were acquired ; and ns to others, 
sometimes the physical property 'vas transfer1·ed, and where 
the phssical property wns trausferred it would be transferred 
to the Standard Oil Compauy of Ohio or to some individual in 
trnst. Those properties were all acq nired for the stockholders 
of the Standard Oil Comp~ny of Ohio-the individuals who 
were the stockholder::; at any gi veu time. They were the pur
chasers. They became the owuers. The c1\.pital stock of tbe 
Standard Oil Company had been increased from one milhon to 
two millions and a half, in oonnection with the acquisition 
of lbe Cleveland 1•efineries. In connection with the pm·chase 
of Charles Pratt & Compnny, and the Warden-Frew interests 
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in Philadelphia. and Pittsburg, it was increased a. million 
dollars more at that time. So that in 187 4 its capital stook 
became three million and a hnlf dollars, and its capital stock 
remains at that figure to-day. 

Mn. Jo~TIOE MoKENNA: Was that increase supposed to be 
based on the estimated vo.Iue of the properties ncquired? 

Mn. MlLDURN: No. I said "no,0 right out, but I would be 
inclined to slly, on reflection, t11at it wae. It was estimated 
that whnt those two plnnts could be acquired fot• would be 
about that milJion dollars; because as I remember (I did not 
remewber it jnst at the moment) the evidence fairly shows 
that that increase went for the acquisition of those pl'Operties. * 
.As other purchases were mu.de they were either paid for 
directly in cash, which was fm·nished from the treasury of the 
Standard Oil Company of Ohio, out of its undivided p1•ofits. 
its surplus, instead of being distributed to its stockholders ; 
the shares of stock acquired being ta.ken over by individuals 
in trust, or a new corporation was Ol'ganized and its stock sub
scribed for and paid in cash. When a new corporation was 
organized, the property wns conveyed to it, and the cash in its 
treasury paid for its stock, was pa.id to the <Vendors. Let me give 
yoa some illustratioDS. Take the Oha.rles Pratt & Company 
purchase. Its stockholders transferred all of the stook of that 
company to a. trustee, to an individual, representing the stock .. 
holde1·s of the Standard Oil Oompany of Ohio. It wo.s pa.id 
for with stock of the Standard Oil Company of Ohio. Take 
the Sone & Fleming Refine1·y, which is one of the refineries of 
the Standard Oil Comptiny to-day, and which was acquired 
from the Pennsylvania Railroad's auxiliary company. It w4s 

pnid for in cash and its ~tock was transferred to individnals 
to hold in trust. Take the situation at Parke1·sburg, 'Vest 
Virgimo. In that case a corporation was organize(l. Its cap
ito.l stock was the purchase pl'ioe of the properties, or more. 
It was subscribed for by Standard interests, and then those 
properties were conveyed to the new corporation, the Camden 
Consolidated Company, and paid for out of the subscriptions 
to its stock. Those were the methods in which the properties 
were po.id for. 'l'he stocks that were a.cqnired were to.ken in 

*Nor.&: This is a sHgbt error. ~fr. Rockefeller testifiej that these prop.. 
ertles acquired in 1874 were worth $8,000,000 (Vol. 101 p. 808~). 
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the names of -various individuals to hold temporarily until 
something was arranged as to how tbese pi:operties were to be 
held for this common ownership; and they were all trans
ferred on the books of the companies at the time of the 
transactions, so that any reference to the books of the com
panies would show who were the owners of the' stock-these 
individuals who were holding it as trustees. '.rhat wns the 
situation in 1879. 

Yon can see, your Hono1'S, what a mixed condition it wns 
at that time. There was the Standard Oil Company of Ohio, 
with its stockholders, and there was a mass of properties 
which had been acquhed, represenlied mainly by stocks, the 
whole or portions of the stocks of various corporations. 
Those stocks were held by various individuals as trust-ees 
for the stockholders of the Standard Oil Company of Ohio. 

We come now to a transa-0tion in 1879 which is of conse .. 
quence as showing, witli the precision of documentary evidence, 
what the exa.ot status was at that time, so that it does not de
pend upon oral testimony or on theories or on constructions of 
transactions, or anything else. In 1879 all these parties who 
held these various stocks came together. The certificntes were 
in the possession of the Standard Oil Company of Obio. 

MB. JusTIOE HOLMES: You mea.u the trustees~ 
Mn. MILBURN: The trustees, the men who held ns trustees. 

They came togeihe:r, and they e-x.ecuted an instrument whereby 
they transferred to Vilas, Keith and Chester, three trustees, 
all of the properties that bod been acq ufred, and all of the 
stocks which a.re enumerated in the instrument itself, which 
they were to bold for the benefit of the individuals mentioned 
in the instrument, in the propo1-tions stated, which were the 
proportiOJ?S of the stock of the Stanclard Oil Company of 
Ohio which they owned. For instance, take Williu.m Rocke
£el1er. Sixteen hundred thirty-ii ve-thousandths was bis 
interest os beneficiary in the trust property. There were 
35,000 shal'es of the Standard Oil Compauy of Ohio, aud 
he owned 1600. Tbat was bis proportion of all of this 
property which had been acquirecl. John D. Rockefeller
owned 8984 shares ont of the 35,000. That w~~ his pro
portion. The same is true of any tben stockholder of the 
Standard Oil Company of· Ohio. This p1·operty was con
veyed to these trustees "to have and to hold said stocks 
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and interests to them and their survivors and successors, in 
trust, nevertheless, for the following purposes, to wit : To 
hold, control and manage the said stocks and interests for the 
exclusive use and benefit of the following named persons and 
in the following proportions named :"-then there is enumernted 
all of the individuals who were all of the stockholders of the 
Standard Oil Company of Obfo, and the proportion of their 
stock ownership-" and to divide and distribute the sDme as 
soon ns they c~n conveniently do so between the sa.id persons 
for whose benefit they hold the same as aforesaid, and in the 
respective proportions aforesuid." 

It is plain that this was no mock instrument. It was 
a very important iustrumenb, and it was executed by nll 
these parties. The ultimut,e disposition of these prop
erties had not been . determined. So far as they had 
reachecl any conclusion at that time-this body of owners-it 
was to distribute amongst the individuals who owned the 
properties, ench in his proportion, the stocks which consti
tuted the tru~t estate. Tbat evidently wGs their idea at that 
time, until, no doubt. the imprn.cticability of such a step was 
seec, nnd the desirability of continuing the common prop
etty in a common ownerE&hip was fully realized. Then came 
the trust agreement of 1882. 

It is unquestionably true, in some instances where stocks 
of corporations were acquired a.id paid for with stock of the 
Standard Oil Company of Ohio, thnt individuals who receh·ed 
such stock continued to hold i~. A great many did not. They 
sold their stock. Nobody was compelled to hold his stock. He 
took bis s tock in payment for bis interest in his corporation, 
and he could sell it or not sell it ns he saw fit. If he sold it, 
his interest was gone. If he kept it, he remained a Rto<·kholder of 
the Standard Oil Company of Ollio as long ns he saw fit to bold 
it. There was no requirement that he should bold it. There 
was no prohibition upon him of any kind whatsoever. He 
was perfectrly free ; and not a vendor of any of these properties 
was restricted in any way whatsoever with reference to going 
into the oil business-not one. They could go into the busi
ness again iC they saw fit. Not one was produced as a witness 
to compluin that any of these purchases was forced or coerced. 
There was nothing of that kind, and no man was pluced under 
a ban of any kind, eithe1· as to ilis stock or ns to the engnge-

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



15 

ment of himself and his ca.pita.I and his energies in the busi
ness in the future. 

That was the situation in 1879. I want to bring home to 
the Court the realization, because I feel that it is a pivotal 
faot, that those properties ot this time had been acquired for 
a body of common owners, and were owned by a body of 
common owners, and so the Court below found; and that 
body of common owners, not always composed of the same 
individuals, but all the same a body of common owners-one 
might sell out and another man take his place- has continued 
to own them and nil of the properties of the 8tnndal.'d Oil 
Company from that day to this. You can see from that trust 
instrument of 1879, and from the acquisition of these proper
ties from time to time over a period of eight or nine years, 
th11t there had been very little integration in 18i9. They 
quote testimony given on investigations at that time, and say 
that it was not a frank revelation of the common ownership. 
I do not think it is necessary to tnke up time with that. At 
best, it is merely a c:riticism of individuals. It does not throw 
any light on the fact.s iu this case. At thnt time, nobody 
knew but what, il those stocks were distributed, the corpora
tions wou]d be owned by o.11 sorts of individuals. Though the 
process of integration had uot proceeded fo.r, it is a. miscon
struction to say that these propedies that were acquired were 
not owned by a common body of owners. There is the evi
dence of the fact, and it is a document, the original of 
which, after a great search, we succeeded in finding and pro
ducing. 

After 1879 and prior to 1882 there were some f urtber 
acquisitions, bnt not at nll extensive; and in 1882 the 
trust agreement of that year was entered into, and 
then Vilas, Keith and Chester turned over all of this 
property to the trustees mentioned in the trust agreement, 
and the beneficiaries joined iu the instrument of transfer-who 
were this body of stockholders of the Standard Oil Company 
of Ohio. Tuey joiued in that transfer, and at that time, in 
iss2, thnt particular trust, which is knmvn as the Standard Oil 
trust, was esto.blished. I should mention that there had been 
organized a company, or rather the charter of the National 
Transit Company had been acquired, in 1881, in which what
ever pipe-line interests that had been acquired, and whatever 
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pipe Jines had been constructed after 1873 or 187 4, were 
vested. 

Let us stop at 1882 for a moment. Let me ask the Court 
to realize the condition of this trade at that time, and what 
the oil business then was, by figures which I think I cnn give 
approximately. 

The total p1·oduction in 1870 \vas 5,000,000 barrels, and it 
had 1·isen at the end of 1881, or in the year 1881, to, in round 
figures, ~5,000,000 barrels. 

Mn: JusTIOE MoKENNA: Twenty-five million or thirty~five 
million? 

Mn. MILBURN : Twenty-five million. The Standard's 
consumption was something over sixteen miJlion bnrrels, out 
of this total of twe.nty·five million. Its refining p1ants were 
situated then a.t Cleveland, in the Oil Regions, Pittsburg, 
ParJrnrsburg, West Virginia, Philadelphia, Baltimore and New 
York Harbor. The value of the refining plants was $17J
OOO,OOO. H had about 3,500 miles of pipe lines, gathering 
lines nnd trunk lines, every mile of whiob had been con
structed by itselfJ excepting nbout 700 miles of gathering 
lines. 

THE OBIEF JUSTICE: Will you repeat those figures, if you 
plea~e? 

Mn. MILBURN : They had in 1882, in round figures, S,500 
miles of pipe lines in Pennsylvania, part of Western 
New York, and to some extent in 'Vest Virginia, 
Of those about 1,000 or a little over 1,000 were trunk lines, 
which I will speak of in a moment. About 2,000 odd were 
gathering lines. Those they Jrn,d built themselves-the whole 
thing> in its entirety-with the exception of about 700 miles 
of the gathering lines that there were in P ennsyl \·aniu. in the 
seventies, which had been acquired from the Pennsylvania 
Rt\ilroad and from other little pipe line concerns. 
They had built all oi the trunk lines -unless we 
call a line ruDning from the oil 1·egions to Pitts
burg (the Columbia) forty.two to forty-eight miles 
in length, which had been purchased, a trunk line. 
If thu.t is called a trunk line, t.heo all 0£ the trunk liues except
ing the Columbfa bad been built by Stnndard interests. Now, 
why that oonstruction ? It was because of the enormous in
crease iu the later years of the seventies, and 1880 and 1881, 
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of the production of crude oil. I have heo.rd many criticisms 
of the Standard Oil Company in my time, and I have read 
them in thia record, which embodies all that has been said 
against the Standard Oil Company in the forty years of its 
life. Any one who desired to come and testify against it did 
so. But there is one fact that stands out, aud they all say 
that tbey want to make it an exception. Its bitterest enemy, 
Mr. Emery, who has been its bitter enemy from the very 
earliest time, says the great service they then rendered has 
to be admitted, and that lVas that when the oil poured out of 
the ground after 1875 and 18~6, beyond any possibility of its 
ase, they bonowed money and found all the capital that they 
could, and built pipe-lines to reach it and tanks to store it, 
until they had S0,000,000 barrels of .oil in store that had been 
saved from destruction. That is one of the historical facts of 
the oil regions, a.nd that is bow this rapid -increase of pipe-line 
mileage came a.bout. And, mind you, a. storage tankt is filled 
and sealed, and is never opened until it is used ; and they 
never use it as long as there is production to use. It is an 
indefinite time when a tank will be emptied. No other interest 
could ha.ve done that work. It cost millions 0£ money, and 
they stood there, as they have always stood, ready to buy 
every gallon 0£ oil tendered tO them, so that every producer 
could sell his product and get his money if he wanted to do so. 
If not, he could store it on conditions which I will describe 
latert 

.A.t that time, the structure was created p1·actically as it is 
to-day, with the exception of the additions that it has created 
itself since. I have shown you what the volume of business 
was at that time, what the production of crude oil was, n.nd 
wbo.t proportion it used; and I should say, ' if round figures 
may be given, that nt that time it had, of the domestic refined 
oil business, somewhere in the vicinity of ninety per cent. 

THE OBIEF JUS'l'lOE: Yon may suspend. 

(The Court thereupon took a recess until 2:30 o'clock, p. m.) 
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AFTER RECESS. 

Opening Argument of John G. Milburn, Esq. 
(Continued.) 

MR. MILEUBN: If your H onors please: It is charged and 
strenuously insisted that these properties were acquired during 
the '70's, or tbefr acquisition was facilitated, throl1gh the rail
road situation of that time, and the ability of the Standard 
Oil people to get better i·ates than anybody else in the oil 
business. And certain pnrtfoulnr contracts are refel'l'ed to as 
evidence of that state of things. 

I can only briefly refer to those contracts, but I feel that I 
$hould touch upon them in passing. 

I may say that there is not a. particle of evidence that any 
of the purchases made during this period resulted from any 
incidence of railroad rates. No one testified that he was 
forced to sell or did sell because he could not stay in the 
business as a. result of the railroad rates that the Standard 
ob~ined. We know, from thG nature of the acquisitions and 
purchases. that that is not true as to the great hulk of them. 
Ohnrles Pratt & Compap.y and Warden, Frew and Lockhart 
did not, sell their plants at New York, Philo.de1phia and Pitts
burg, and the acquisitions from the Pennsylvania Ra.ilrond in 
1877 were not made, as the result of any necessity produced 
by the railroads or railroad rates. And the only man who 
refe1'S to the subject at all in connection with the sale of his 
own refinery does so as to the operation of n. particular con
tract to which I will refer thnt affected everybody in the 
business. The element whiob he said was injurious to him, 
was an element which affected everybody. 

I cannot dwell upon the railroad situation of the '70's 
generally. That is a matte1· of history. In judging of events 
a.nd transactions thnt took place in those times, we have to 
:reconstruct for ourselves as best we can the conditions of 
those times. It is a. difficult operation. Bat soroe effort of 
the kind must be made, because i~ is useless to ju~ge 1870-
1880 by the conditions of to-day» by all that bas been legis
lated and decided since that time. We have to judge each 
matter by the conditions which existed when it arose. .And 
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if there is any fact established and shown by history-' 
I refer to the history of 1·ailroads-it is that in the '70's 
and even later than that, rates, schedule ro.tes, or whatever 
you may call them, were merely nominal; that every man who 
had any amount of freight to s1iip, to quote the language of 
the time " shopped around,, among the railroads to get the 
b~st rate that he could. It was also the time of bitter rail
road wars ; and efforts and means of adjusting those wars 
that would not obtain now did obtain in those days. 

I simply ask that in looking at any contract, it ba looked 
at in the light of the life of the day when it was mnde nod 
when it arose, and of its operation under conditions which 
existecl at that time; and that it be not looked at in the light 
of a condition of things which did not exist. 

The fkst matter that is referred to is one which has been 
lodged in the ·case and in the history, or, rather, the romance, 
of that time, and which seemingly will never die, regardless of 
the facts, and that is the South Improvement Company. 

In January, 1872, the situation was such that the railway 
men, particularly Mr. Scott, of the Pennsylvania, and the 
Philadelphia refiners, conceived an idea. which they tried to 
put into force that was certainly comprehensive. It was noth .. 
ing less than an arrangement which took in the railroads a.nd 
the refiners, and ultimately wns to take in the producers, 
whereby the whole business should be conducted· by one 
compnny for the benefit of everybody, and the results equit
ably distributed between the various interests. A contraot 
was mnde between that projeoted company and the railroads 
whereby rates were fixed, and many other matters arranged as 
a. part of that comprehensive scheme. 

Mr. Rockefeller says, in liis testimony in this case, that he 
never believed tha.t it was a. practicnble schelD.e. But he says 
the railroad men believed in it and Mr. Scott was a very 
powerfal person. I think those were the wo.rcls that be used. 
He said the refiners in Philadelphia and Pittsbut·g were greab 
believers in it, and he did not ca.re to take a position that 
antagonized them. So Mr. Rockefeller and his assocfates took 
some of the shal'es of the stock of the South Improvement 
Company that were :mbsoribed, but they were a. minority in
terest. Though he.aid so, he felt perfectly assured that the 
scheme never could be carried out-that it was impracticable, 
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but rather than try to convince them by argument he let expe
rience do it. 

It was made public, and there was an explosion of feeling 
and sentiment and everything else in the oil regions. This 
was in January, 1872. The legislature of Pennsylvania was 
then in session, a.nd a law wns passed 1·ight through repeal
ing the charter of ihe South Improvement Company, and it 
died then and there. It never went into operation, and not a. 
ton of freight was shipped under the contract that it made. 
Mr. Rockefeller's prediction in regard to it was thoroughly 
justified. 

In the earlier years of the oil business, and befo1·e the 
Standard had anything to do with them, the oil terminals of 
various railroads were operated by the oil men, for the reason 
that it was a. special traffic and required special atte11tion. 
Oil was transported in barrels. They leaked; they needed 
cooperage ; they needed a special place for their reception 
and transfer to lighters; it was a service of such a special 
character that the railroad men of that time could not under
take it. They had, as I said, before 1873 o.nd 1874, turned it 
over to the oil men, and from the beginning it was done under 
proper regulations with the i·a.ilronds. In 1874 and 1875 the 
Standard Oil Company had such an arrangement with the Erie 
and the New York Central, and for aught I know with the 
Pennsylvatiia. Railroad, although I think there is no evidence 
as to the Pennsylvania. What it did was under a. contract 
with the railroads to handle the oil as it was received at the 
terminals, do the cooperage that was required, and warehouse 
it or forward it by lighter or otherwise to its destina.t1on. 

Mn. JUSTICE HOLMES : Who did that, do you say ? I lost 
that. Who do you sny did these things ? 

MR. MILBURN: The oil men had a lways done it, your 
Honors ; and the Standard Oil Company bad those contracts 
in 1873, 1874and1875. The ra.te::J to be charged for this ser
vice, as a :l'eference to the con trn.ots shows, were fixed by the 
railroads. So far as the New York Central was concerned, it 
did not want to provide oil terminals if it could a.void it, and 
the Standard provided them and rendered the terminnl service, 
its compensation being a :fixed proportion of its freight on the 
oil that was transported for it. 

Those contracts were in force in 1874 and 1875. As I say, 
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they followed a usual practice. They were a necessity, or xe
ga.tded as a necessiry, because the ordina.Ty railroad employees 
could not handle that kind of t1·affic. As the largest shipper 
it fell to the Standard Oil Company ; and aa long as the con
tracts were in force, it did that work. I see no evidence show
ing tha.t the operation of those contracts coerced anybody to 
sell his property, oi: affected his business. 

The next contract is what is called the" Railroad Pooling 
contract of 1874." What that contract did was just this: 
There were the interior refinerieg in Pennsylvania; there were 
the seaboard refineries. There had to be some equilibrium 
established between the rates on crude to the seaboard and 
the rates on refined to the seaboard if those refineries were 
to co-exist. This contract provided what e.1·a called draw
backs and allowances, so that the man who refined oil in the 
oil regions and then sent it to New York for export, and the 
man who got bis crude from the oil regions and refined it at 
the seaboard, paid exactly the same railroad transportation. 
1'hus the seaboard refiner had no advantage over the interior 
refiner so far as rnilroad transportation was. concerned ; nor 
bad the interior refiner any advantage over the seaboard 
refiner. I do not. know whether I make that clea1· or not, 
but it is really n very simple matter, and should be put 
clearly. 

All refining points in the interior had the same rates to the 
sea.board. The interior refiner was re!unded the money he had 
paid for the transportation of the crude to his refinery from 
the oil field. The seaboard i·efine1· who bad received his crude 
by railroad, was refunded a fixed sum per barrel. The result 
was that the seaboard refiner was paying exactly the same 
amount of milroad transpol:"tation for his crude oil to the sea
board that the interior refiner was paying for the transporta
tion 0£ his refined oil to the sen.boo.rd. In this wn.y both sets 
of refiners were placed on a.n equality so far as railroad tra.ns
porta.tion wa.s concerned. The contract affected.all refiners in 
the same WRy, and not one differently from another. 

There was a. contiact in 1877-what was known in those 
days as an" evening" contract. It was a. method in vogue, which 
we read about in the~histories of i·ailrond transactions, whereby 
the railroads kept peace between themselves temporadly ; and 
they did it in this way: They established the Ptoporbions of the 
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traffic that each railroad was entitled to. For instance, take the 
oil traffic: The Pennsylvania, Baltimore& Ohio, New York Oen .. 
tral and Ede-four lines-divided tha~ whole traffic up among 
themselves in certain proportions. One got eleven per cent., 
another got forty-sh: per ceut., another got suoh and such o. 
per cent., and the other a certain other per cent. It was the 
same with all the big classes of traffic from interior points, to 
the seaboard. Then the railroads would go to the biggest 
shipper and say: "If you will ma.ke you1· sbipments so ns to 
carry out and observe these percentages, whether it suits your 
convenience or not, we will pay you so much-give you an 
allowance on your rate.,, That was called the " evening " 
contra.ct. It 9Vened things n p between the railroads. It was 
a crude method, but a great deal has been said in its fa.\•or. 
The Standard, being the g~eat oil shipper, was the " evener'' 
for the comparatively short time that that contract lasted. It 
sbippod to Philadelphia if the Pennsylvania.Railroad's trnfficwos 
falling off, so as to bring its proportion up> whether it wanted 
to ship to Philadelphia or not. If the Erie was not geUillg 
its proportion, its twenty-four per cent., we will say, ~hen the 
Standard shipped by the Erie, regardless of its own conven
ience. That was the plan. And for doing that in connection 
with certain guarantees as to the volume of traffic, it got, I 
think, ten per cent. of the rate on its own shipments. 

There wns a cont.met with the American Transfer Company 
in 1878. That was n, pipe line company which 'vas building 
the pipe lines necessary to gather the oil and bring it to the 
Pennsylvania Railroad-bringing practically all the crude oil 
t~at was cn.r1·ied by the Pennsylvania R ailroad. It was laying 
ont large snms in construction for this purpose and did not 
think that what it wa-s paid for gathering the oil and bringing 
it to the .Pennsylvania Railroad was enough. It brought 
this freight to the Pennsylvania Railroad, and its position 
was that it should have a portion of the rai1road rnte, so much 
a barrel, twenty cents a barrel, or thereabouts, for the service 
it rendered in connection with t11e freight. That contract was 
in force a very short time. It is said that it applied to all 
oil, whether it was brought by the American Transfer Com
pany or not. But the fact is that practfoally all of the oil 
that was brought to the Pennsylvania Railroad at that time 
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was brought by this American Transfer Oompany and its as
sociate the United Pipe Lines. 

There :i$ also cited under tbjs bead a. special rate that 
losted for a few months in 1878, when the indepep.dent refiners 
had established a route consisting of a pipe line to some place I 
do not have in mind; thence by railroad to Ba:ffll.lo, and thence 
by canal to New York, with a. rate of seventy cents. The rail
roa.d companies made a rnte of eighty cents to meet that rate. 
That laRted until the canal had closed for the winter. And 
that reduction of the railroad i·ate to meet, during the summer, 
the competitive rate by the canal, is. charged to have been a 
device to giv:e the Stnndard a rebate. 

Those are the raiJ.road contrncts that are mentioned. I 
say you must judge them by the times. I say the.~ they did 
not bring a.bout the sales of the properties which the Standard 
acquired. 

I \\'ant to add only one more word on this subject. I wish 
to conect what I think is a wrong impression of cotlllsel on the 
other side. He says that lo'V'er i·ates for larger shipments 
tbl\n for small ones are unlawful at common la.w. I dispute 
tba.t proposition. I say that it is well established by English 
cases and by cases in this country that the natural rule ob
tained at common law; that a big shipper, a man who brought 
trainloada, was entitled to, and it was lawful for him to get, 
a lower rate than u. man who brought o. carload occasionally, 
say once. or twice a week. I say that was not discrimination 
at common law. The rule of equality between big aud little 
shippers came in with the Interstate Commerce Act of 1887. 
It is an a~bitrary rule. All the logic is in favor of the 
shipper who ships trainloads getting a. lower i·ate than the 
shipper wllo ships carloads just as in commerce the wholesale 
price is lower than the retail 

But as a. matter of policy, to put everybody on the same 
plane, the Interstate Commerce Act established the rule of 
equality. That is what it did, and tha.t is what the railroads 
and shippers have 09me by degrees to accept. But, :yonr 
Honors, a great deal of the rebating tbat has p1·e-railed waa 
the inevitable protest that always a:rises in b.usiness when an 
arbitrary rule is imposed upon it which is contrary to the 
common sense ol the situation. The common sense was that 
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if a shipper sends out a trninloa.cl of t wenty, thirty or forty 
cars evE'ry da.y, which goes right through, he should have a. 
better rate than a. man who brings a carload three or four 
times a week. That \Vas the rule at common law. As to the 
other rule of equality, it has only been gradually accepted. It 
is practically accepted now ; but it has been a. slow, ha.rd 
process. 

If the Standard bad openly had contracts between 1870 
and 1880 or 1887, giving it for its great traffic more 
fa.vo1·able rates tha.n the ordinary refiner, they would have been 
justified in the law so far as they were reasonable. There is 
nothing here to show anything unreasonable a.bout the con
tracts to which I have referred. 

I have finished with that subject. 
I come now to the situation in 1882 ; and I think it wiJl 

be better for me to trace onwards from that time first the 
organic things that were done in regard to the holding of 
these properties, and then to brace the growth and expansion 
of the business and show hmv many of the corporations 
came int-0 elistenoo which it is said were 11aturally ()()mpetitive 
and illegally combined. The trust agreement of 1882-I need 
not go into the agreement in detail, because it is found in the 
record-was in effect a transfer of all of these joint properties 
to nine trustees to manage-to hold and to manage. The 
actual physical properties (which included a g1·eat amount 
of oil in storage) we1·e then on the books at $65,000,000, 
or thereabouts. They were taken over at what Mr. Arch
bold said was considered to be their fair va.lne at that time. 
They were put into the trnst at $70,000,000; and the original 
issue of certificates for the properties, including the stock of the 
Standard Oil Company of Ohio, .was $70,000,000. The trust 
certificates :recited (they were just like sbarea of stock in that 
regard) that they represented t11e holder's interest in the joint 
property. The provision in the trust agreement is : 

" The various bonds, stocks, and moneys held under said 
trust shall be held for all parties in int-erest jointly, and the 
trust certificates so issued shall be the evidence of the int~r
est held by the several parties in this trust." 

The Government says that this was o. combination of separ
ately.owned independent corporations. We insist that it was 
a tro.nsfer by joint owners of the legal title to the stocks con-
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stituting the joint property to trnstees, the joint owners retain .. 
ing the equitable ownership evidenced by the certificates. 

At that time, in 1882, the Standard Oil Company of New 
Jersey and the Standard Oil Company of New York were 
created. They were created out of the loins of the Standard 
Oil Oornpany of Ohio. Ptope1·ties on the sea.boa1·d were 
vested in the Standard Oil Company of New Jersey, and it 
was snpplied with cash capital, and. in return the T1·nstees 
took its stock. Other properties w~re transferred and cash 
capital to the Standard Oil Company of New York, and in 
return the Trustees received its stock. That is bow and that 
is when the Standard Oil Oompa.ny of New Jersey came into 
existence. It is and always has been a great corporation-a 
great manufacturing corporation. It was created at that time 
and in tha.t way-in 1882. 

MR. JUSTICE DAY: Was that the first Standard Oil Company 
of New Jersey? 

Mn. MILBURN : That was the first Standard Oil Company 
of New Jersey-the only one there ever was. 

Mn. JusTIOE DAY: There never has been any reorganiza
tion? 

Mn. MILBURN : No, sir. 
THE CHIEF JUSTICE : When did they increase their capital 

stock? 
Mn. MILBURN: The inCl:ease was made in 1899. 
Mn. Jus1•1cE DAY: It was organized in 1882? 
Mn. MILBURN : In 1882. 
Mn. Jusrr10E HOLMES: Then the stock of the New Jersey 

corporation was held by these trust~es ? 
MR. MILBURN : By these trustees. 
Mn. JusTioE H OLMES! And the various human beings who 

were interested in the trust had trustees' certificates which 
represented the stock in all these different Standard Oil cor
porations, and also in anything else that they had ? 

Mn. MILBURN: Anything else that ca.me into the trust 
estate. 

MR. JusTIOE HOLMES : I see. 
Tim CHIEF JusTioE: As well as in the New Jersey cor

poration? 
M'R. MILBURN: As well as in the New JersAy company. 

Tha.t was the whole scheme-to bring everything in the truat 
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estate into a siagle trust. That is when it was brought there. 
The original idea, was (which they modified a day oi- two after .. 
wards) to orga.nfae Standard Oil Companies in the various 
States where there were properties, and to transfer the prop
erty in each State to the Standard Oil Company of that State ; 
when the s~ocks of those Standard Oil Companies would be 
substituted in the trust estate for the stocks of the corpora
tions which bad been turned over to them. 

They did that so far a.s New Jersey was concerned, and the 
refineries there, a.nd so far as New York was concerned and the 
refineries there ; but it was found impracticable then to oa.rry 
out that plan elsewhere. The result was that a number of the 
original corporations continued right along as they were 
before, their stocks being held by the trustees. 

At that time the process of integration proceeded to 
that extent, and this was the situation : The Standard 
Oil Company of New Jersey was a great refining company on 
the seaboard, with the New Jel'sey refineries, which were 
largely constructed by it. The Stand.a.rd Oil Company of New 
York was another g.reat refining company on the sea.board, 
with r efineries in Brooklyn and on Long Island. The At
lantic Refinery, at Philadelphia, was not turned into a Stand
ard Oil Company of Pennsylvania. It was acquired in 1874, 
and was continued. There was no Standard Oil Company of 
Pennsylvania. created. The Standard Oil Company of Ohio 
continued with the refineries at Cleveland as the base for the 
trade in the west and northwest; and the National Transit 
Oompany held all the pipe line interests owned at that time. 

That was the situation in 1882. 
In 1892 the State of Ohio brought a. suit against the Stand

ard Oil Company of Ohio, a. quo warranto proceeding, which 
xesulted in a decree that it was an ultra vires net on its part 
to be a party to the trust agreement, a.nd that it must with
draw from the agreement. That is an important case, and I 
wa.nt to make just what.it decided as clear as I can, because it 
is used and will be used to the crack of doomto substantiate 
statements in regard to the t111St that are not borne out by 
the r(lcord. 

The bill as filed set up the trust agreement of 1882i and 
alleged that because all the stockholders of the Standard Oil 
Company of Ohio were parties to it, the corporation itself 
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was therefore a party though not in name a party; that its 
participation in the agreement was an abdication of its cor
porate functions because it vested the control of its stock in 
the nine trustees instead of in its stockholders, and that it 
was thereby ultra vi'fes, an ultra vires act on its pnr~. There 
was a second count in the bill in which it was alleged that the 
trust agreement was i1lega.l because it created a. monopoly and 
was in restraint of trade. The Companv answered and denied 
the allegations of monopoly and restraint of trade, and was 
ready to go to trial on those issues. If the parties had gone 
to trial on those issues at that time, the fncts would have 
been . disclosed as to the common ownership which this case 
brought out. 

The State then amended its bill, withdrawing all allega
tions of restraint of ti·ade and monopoly, or that this trust 
agreement violated the law in those respects, and every charge 
against the Standard Oil Company of Ohio exceptmg the 
charge that1 treating it as a. party to the agreement, it hnd 
e~ceeded its corporate powers in becoming a. party to it. A 
demurrer was interposed to the answer to the amended peti
tion as then framed, and the case came up on that demurrer. 
No testimony was ever taken. The Supreme Court of Ohio 
held that the Standard Oil Company, though not in form a 
party, was through its stockholder3, a party ; and that it was 
beyond its corporate power to enter into an agreement of that 
kind. Its decree reads : , 

" The said corporation has, as alleged in the petition, 
exercised the power, franchise, and privilege of executing 
and performing the agi·eements set forth in the petition con
trary to and withont the authority of the laws of the State of 
Ohio, and in vio]ation of" the law of its incorporation ; \vhere
fore it is ordered, adjudged, and decreed that the said cor
poration be and the same is hereby ousted from the power, 
franchise, and privilege of ma.king or entering into such agree
ments, or from performing the same, directly or indirectly.'' 

But .the Court in its opinion, with no issue in the case of 
restraint of trade or monopoly, without a word of testimony 
ever having been taken, the issue having been withdrawn 
from the case by the amendment of the bill, with no knowl
edge or information before it of the relations of these com
panies or their origins or anything of the kind, said the trust 
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agreement was illegal because it c1·ea.tild a monopoly and re
strained trade. 

I submit that what the opinion says on that subject follows 
neither plea.dings nor proofs. There was no pleadiug raising 
any such issue ; there was no evidence taken or submitted. 
How then can the case be a binding adjudication that this 
was an unlawful agreement because in restraint of trade or 
tending to monopoly ? 

The case passed off on precisely the same ground as the 
North River Sugar Refinery case did in the State of New 
York. There, although the lowe1· courb went into the ques
tion of monopoly and held that the trust was monopolistic, 
when the case got to the Oourt of Appeals, thnt court held 
that the Sugar Company being a pa1·ty to the agreement, it 
was 'ltlt1•a vires / that it was without the corporate power to 
join in the agreement ; a.nd it dissolved the corpo1·ation for 
'Violating its charter in going into it. It did not consider or 
pass upon the question of monopoly or restraint of trade (121 
N. Y., 582). 

Therefore I have a right to say that the Ohio case ma.y not 
be cited as an authority tha.t this was an illegal combination, 
as a monopoly or in restraint of trade. The reference to ib in 
the books as au~h an authority (and it is the case that is put 
prominently forward) is unwarranted. The Court did not 
decide that it was a monopoly, althongb I admit that it said 
it was in its opinion. There was nothing before the court on 
which to base that portion of its opinion, and certainly not 
the fa.eta that are here in this record. 

The result of that case was to force the Standard Oil Com
pany of Ohio out of the trust agreement, and the trustees at 
once surrendered its stock, and it paid no more dividends to 
them. The Trustees at once dissolved the trust by the ma
chinery provided in the agreement for that purpose. They 
passed resolutions to distribute all the trust property amongst 
the certificate holders pro rata. There were some of the com
panies that were no longer necessary ; and by transfers of 
property to this corporation and the other, and the winding up 
of some unnecessary ones, the stocks of twenty corporations 
were then held by the trustees. Those are the twenty cor
porations set out in the bill. Pursuant to the resolutions an 
assignment was executed to each certificate holder oi an inter-
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est in the shares of each of the twenty companies correspond~ 
ing to the number of his certificates. 

There were $97 ,250,000 of the certificates outstanding. 
This was in 1892-the date of the decision of the onse. The 
illt1stro.tion given in the bill is of Mr. Rockefeller's assign
ment. He owned just about a quarter, 260,000 shares or 
certificates. There!ore he got an assignment of his 260,000 
972,500ths of the stocks of each of the twenty sepn.:r:a.te cor
porations. Eve1-y certificate holder was entitled to a like 
assignment. 

There were about three thousand holders of these cer
,tifica.tes at that time-a body of common owners. Many of 
them were very small holders. 

Certain large holders surrendered their certificates, obM 
tained their assignments, and converted their assignments into 
the sharei; of the separate corporations to which they were 
entitlecL Just more than a majority in interest did that. So 
that every corporation then had more than a majority of its 
stock in the hands of the men who had SntTendered their cer
tificates. The Trustees iU1vertised for people to bring in their 
certificates for smTender, but the small holders did not bring 
them in. There was no coercion exercised to bring them in. 

That t1·ansaction is criticised in the opinion of' the Circuit 
Court. It is said.that the dissolution was effected in a wo.y 
to preserve the common control. Of course it was. 

Mn. JUSTICE HoLMES: Which one is this? 
MR. MILDORN : The court below so.id in its opinion that 

the mode of dissolution or distribution adopted tended to 
prese1·ve the common control. Of course it did. 

Mn. J usTICE DAY: How many companies were there in 
which stock was taken? 

MB. MILBURN : At this time, your Honor ? Twenty com
panies in 1892. 

TIIE CmEF JUSTICE: It just left them exactly where they 
stood, practically, -except that they were transferred? I mean, 
the ownership was the same? 

MR. MILBURN-: One man had his shares in the separate 
companies and another man had his certificates representing 
his shares. But here is th~ point, your Honor: It is so.id : 
" Why did you not coerce all the holders to surrender their 
certificates and take their shares in the separate companies?,,. 

• 
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lb would have been cruel to do so. What would have hap
pened to the smoll holders if they had been coerced? We 
have an illustration in the deoree in this case, that we have to 
execute if you affirm it. There are five thousand stock-hold
ers of the Standard Oil Company of New Jersey, mo.ny of them 
small ones. To.day they have their one hundred dollar shares 
of the stock of that Compnny. There are, I wiU an.y, $100, .. 
000,000 of those shares. (There are ninety.seven odd mil
lious.) That is, a million shares are outstanding, represen~ 
ing $100,000,000 par vnlue. The market value is $600 a shaTe. 
Tlte shares, therefore, represent $600,000,000-the $100,000,000 
of shares of the Standard Oil Company of Ne\v Jersey-to
day. If a. man owns ten sho.1·es of this stock, they represent 
a value of $6,000, and they represent his interest in all of 
these properies. We have to distribute the shnres of 
the subsidiary compa.J.Jies. We have to leave him his 
shares of the Standard Oil Company of New Jersey, and we 
have to give him bis proportion of the shares, I think, of 
tbirty~seven corporations. He keeps his shares of the 
Stando.rd Oil Company of New Jersey, but they represent a 
matilJtted corporation. He is entitled to Iris proportion of the 
shares of all the other companies. If he owns one share of 
Standard Oil stock, he will get in the Standard Oil Company 
of Indiana a. fractional interest of oue doUar. He will get in the 
smallest one, the Chesebrough Manufacturing Company, a 
fra.ctionu.l interest of 28 cents-an interest of 28 
cents in & very prosperous concern I I could take up all of 
these corpo1:ations, and show you that it share of stock of 
the Standard Oil Company of New Jersey will represent any
where from $2.50 down to 28 cents. It takes 100 shares of 
the stock of the Standard Oil Company of New Jersey, worth 
$60,000, to get one share of the stock of the Standard Oil 
Company of Indiana. The shares of the Stroidard Oil 
Cowpony of New York, the No.tiono.l Transit Company, and 
of the other subsidiary companies were never on the market. 
They have no market value. And each of the small holders 
will get this handful of scrip to represent his interest in the 
Standard Oil organization. 

Mn. Jl1STIOE DAY : You may ha.Ye stated (but it ha.a escaped 
me if you did) what percentage of the certificate holders took 
stock. 
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Mn. MILBURN: Fifty-two; fi.fhy-one per cent. not in num
bers but in interest. They beld their shares together until 
some plan was devised in regard to these common properties, 
your Honor. They held them from 1892 to 1899, wondering 
who.t they could do, and not calling upon the small holders 
to surrender their certificates, because they could use them in 
their banks, and soil them ; nnd if they had brought them in 
and given them up in ex.change for fractional interests in the 
different corporations, they would ha.ve had nothing that they 
could use, nothing tllat they could borrow money on. If 
they had done that they could only have sacrificed their frac
tional interests if they hacl to use them. What are the small 
holders going to do now if this decree is to be executed-the 
people who bave $10,000 or $15,000 or $30,000 worth of 
Standard Oil stock? Their shares are the family provision of 
many people. What are tb.ey going to do with all of the 
fractional interests they are boond to receive under the de
cree ? They will be at the meroy of speculators. If the big 
men of the company want to get it a.11, there is their oppor
tunity. 

What we are going to do under those circumstances I do 
not know. We will have to do the best we can, but" it is an 
awful situation. We could increase the stock of some of the 
subsidiary companies if we had time. We are gh·en thirty 
days to disintegrate this organization. 'Ve might, for in
stance, increase the capital stock of the Standard Oil Com
pany of Indiana to the value of its assets, so that a share 
of Standard Oil of New Jersey stock 'vould be entitled to a 
fractional share of twenty-five dollars in that company instead 
of one dollar. I cannot help thinking of the matter from 
these practical standpoints. I do not wish to magnify any
thing. I do not want to prophesy calamity. I am an opti
mistic person, and think that somehow or other we will work 
it out- but I do not know how. I stop to say this because it 
is the reason why the small certificate-holders were not 
coerced back in 1892, to come in and give up their certifi
cates, which they could use, and receive for them a lot of stuff 
which they could not use. 

MR. JusTIOE DAY: This wa.s in 1892? 
Mn. MILBURN : This was in 18H2, at the time of the 

dissolution; and the court misapprehended the situation, or it 
would not have criticised what was done. Mr. Archbold said 
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it would have been cruel, it would have been wrong, to coerce 
the small holders at that time. 

We come now to 1899, and the plan of that year to pre· 
serve this common property and its management with due 
respect to the separate corporations and their obedience to the 
law of their being, which was the transfer of the shares of the 
subsidiary companies to the Standard Oil Company of New 
Jersey. It was the biggest cmi>oration in the common 
ownership. All these owners, whether they owned the shares 
of stock into which they had converted their certificates, or held 
their certificates, owned the same proportion of the Standard 
Oil Company of New Jersey and of a.U the other twenty 
corporations. Every man bud precisely the ae.me proportion
ate interest in each corporation as he had in the Standard Oil 
Company of New Jersey. 

'!'hey all transferred the shares that their certi.ficates had 
represented to the Standard Oil Company of New Jersey, and 
it issued its capital stock for them, and acquired them in that 
way. After tha.t was done, a. aha.re of the Standard of 
New Jersey represented just what a certificate ot the trustees 
had reprAsented before. That is the simplest way to put it; 
and it was arranged so that the small holders could make the 
transfers without inconvenience. A stipulation in the record 
covers the method adopted with respect to them. 

MR. JusTIOE DAY: You havt' not stated, Mr. Milburn, and 
I suppose we are to inf er, what was done with the stock of 
these smaller outlying companies at the time of the increase of 
the capital stock. 

MR. MILBURN: There were only twenty companies at the 
time of the dissolution. Preparatory to H, as I said, in 1892, 
they bad wound up some of the companies that were un
necessary, and had transferred the properties of others so as 
to reduce those held in the trust to twenty companies, one of 
whic~ was the Standard Oil Company 0£ New Jersey. The 
atooks of ihe twenty companies were nll the stocks the trustees 
then held. 

'MR. JusTIOE L URTON': What became of the property of 
those companies tha.t are lost sight of ? 

MR. MILBURN : All were in the twenty companies. t 

tNorE: There was in addition a considerable number of other companies 
whose stocks were thereafter held by one or other of the twenty companies. 
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Mn. JusTIOE LuRTON : That is, the twenty absorbed the 
others? 

Mn. Mn.BunN: Yes; their properties or their stocks. Fo:r 
instance, there was the Chesebrough Manufacturing corpora
tion, which makes a. by-p.roduct, in which the Standard Oil 
Oompa.ny had taken an inte1·est. 

Mn. JusTICE DAY : Their property or stocks were conveyed 
to the Standard Oil Compnny of New Jersey? · 

Mn. MILBURN : Its stock was transferred to the Standard 
Oil Compuny of New Jersey before this time in 1892 in con
nection with the dissolution of the tmst' to simplify it. It wos 
just ns if to-day, your H9nors,-

Mn. JusTIOE DAY: I am asking you for the fact, the date. 
That was done in 1899? 

M.a. MILBURN: That was done, your Honor, in 1892, o.t the 
tiiµe of the dissolution proceedings; the companies were then 
reduced to twenty in number. 

Mn. JUSTICE DAY: I know; but 'vhat became of the hventy? 
Mn. MILBURN : They are all in existence. 
Mll •• JusTIOE DAY: And holding iheir properties and s!ocks? 
Mn. MILBURN : Yes. They are in existence, and their 

stocks are held by the Standard Oil Company of Ne\V Jersey. 
M~. JUSTICE DAY: Exactly ; that is the fact I am asking 

for. When was that stock turned over to the Standard Oil 
Oompany of New Jersey? 

Mn. MILBURN: In 1899. A ·man brought his certificate, 
which represented his interest in all of those companies, to the 
Standard Oil Company of New Jersey, which was one of the 
twenty companies in which he owned the same interest, and be 
transferred what a certificate represented of fractional shares 
in a.11 the companies to the' Standard Oil Company o'f New 
Jersey, a.nd got b~ck a. share of its stock in retarn. It is 
a very aimple proceeding, your Honor, if I could make ii 
clear. 

If I myself owned a certificate of the ·trustees, tba.t repre· 
sented my interest in all of the trust properties. Now then1 I 
on.me to the Standard Oil Company of New J ersey, and it gave 
me a share of its stock; and that share then represented jue~ 
what my certificate had represented. 

Mn. JtJSTIOE DAY: Of course, as the basis of that, the 
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Standard Oil Company of New Jersey hnd acquired the stock 
of the twenty companies ? 

Mn. MILBURN: It acquired them through these transfers of 
1899. 

MR. JUSTICE HUGHES: As I understand it, the stocks of 
these twenty companies were held by trustees at the time of 
the dissolubion? 

MR. MILBURN : Yes, sir. 
Mn. JUSTICE HuGBES : And when the new arrangement was 

effected, those stocks were held by the Standard Oil Company 
of New Jersey instead of by the trustees? 

Mn. MlLBUllN: PraoticaJly that, your Honor. 
Mn. JusnOE HUGHES : ADd those who had held the cer

tificntes from the trustees, after that arrangement wns eftected 
held the certificates of stock in the Stnnda.rd Oil Company of 
New Jersey? 

Mn. MILBURN: Excepting tha.t in 1892 the majority in in .. 
terest of them, for purposes of administration, converted their 
certificates into the acttlnl shnres of the companies. Some did 
not. They never converted until the very end. Then, at the 
very end, they surrendered all their shares and interests in the 
subsidiary companies for shares of the Standard Oil Company 
of New York. 

Mn. JusTIOE HUGHES : I mean, that was the process? 
Mn. MILBURN : That was the prooess. 
MR. JuSTICJE HUGHES: So far as it was carried out, that 

was the process? 
MR. MILBURN: The men that had held the $97,250,000 of 

certificates when the transaction of 1899 was completed, owned 
$97,250,000 of the shares of the Stan<lord Oil Company of New 
Jersey. 

Mn. JuSTioE DAY: Did this process result in taking ap all 
the certificates ? 

Mn. MILBU.RN : Every certifi ca ta. 
Mn. JVST!OB DAY: There are no certificate holders now? 

All of them have sha.res of the Standard Oil Company of New 
Jersey? . 

Mn. MILBURN : Yes, sir; they nil have shares of the Stand
ard Oil Company of Ne'v Jersey. 

Mn. J'usTIOE McKENNA : That, though, under the decree, 
is to be turnec1 back to them ; is it not? 
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MR. MILBURN : That, under the decree: and much more, 
has to be turned be.ck to them. 

Mn. JusTIOE MoKEmu : The stntl;lS prior to the organiza
tion of the Standard-the status of 1899-would remain ; 
would it? 

MR. MILBURN : No ; a great many changes have taken 
place since then-a great many changes. It is this tra.usa.ction 
of 1899 that the court below held to be a combination in re
straint of trade and in 'Violo.tion of Section 1 of the Sherman 
Acl. 

MR. JusTICE DAY: Was the turning in of the shares of 
stock of these twenty companies to the Stn.nda.rd Oil Com
pany of New Jersey what the com·t below held to be a com
bination? 

Mn. MILBURN : Yes, sir. 
Mn. JusTICE HUGHES: As I understand it, the stock of the 

Standara Oil Company of New Jersey·was itself helcl, prior 
to the increase of $tock ~nd the new arrangement, by the 
trustees? 

Mn. MILBURN : By the trustees. 
Mn. JusTIOE HUGHES: Yes. In other words, the stock of 

the twenty companies was held by the trustees? 
Mn. MIL'BURN : Erecisely. 
MR. JusTICE HuGBES: And one of the twenty companies 

was the Standard Oil Company of New Jersey ? 
Mn. MILBUilN : One of the twenty companies was the 

Standard Oil Company of New Jersey. 
:Mn. JU8TICE HUGHES: When the new s.rrangement wus 

effected, the net result of it was that the Standar'd Oil Com
pany of New Jersey stood in place of the trustees; and those 
who owned the va.l'ious interests in the stocks of the twenty 
companies represented by the beneficial certificates issued by 
the trustees thereafter held directly as stockholders of the 
Standara Oil Company of ~ew Jersey, which had taken the 
place of the trustees ? 

MR. MILBURN: Precisely. So you had a change in the 
form of the common ownership, and that is all. It was ai 

transaction of common owners, who had been such b:om the 1 
very beginning. 

MR. JusTicE LURTON: I suppose, Mr. Milburn, you under
take to distinguish between that situation and that in the 
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Northern Securities case? Wns or was not this New Jersey 
corporation a. holding company? 

MR. MILBURN: That is going to be discussed, your Honor. 
Will you let me take that up when I come to it, if I ever do ? 
It is not in my province, but I may come to it. 

MR. JusTIOE LUBTON : Oh, certainly. It arises at the time 
when we are getting these facts ; but go ahend. Let it come 
up in its due order. 

Mn. MILDURN: In the Nodhern Securities Company case 
there was Mr. Harriman who had acquired for the Union Pacific 
lines a majority of the stock of tbe Northern Pacific; there was 
Mr. Morgan, who owned ~orthern Pa.oi.fio, and his nssociu.tes; 
there was Mr. Hill, who owned Great Northern, and his as
sociates, and also N orthem Pacific. Those separate and di
verse interests met and organized the Northern Secmities 
Company. 

THE CHIEF JUSTICE: In other words, in the Northern Se
curities case, each man by the effect of that arrangement 
got an interest in property which before he had no in
terest in? 

Mn. MILDURN : Precisely. Take, for instance, the Ham
man interests: They bought Northern Paoifio until they 
thought they had control of it, but they had nof; a dollar of 
interest in Great Northern until the Northern Securities Com
pany was organized and through it. 

MR. JusTIOE LURTON: Was there not a power of competi
tion in each of these corporations as against eyery other be
fore t!Jat transfer P 

Mn. MILBURN : Was there a power of competition ? 
Mn. JusTIOE LuartON' : Yes. 
Mn. MILBURN : Now, your Honor-
Mn. JusTIOE LORTON : Was there not a potentiality of com

petition existing there ? 
MR. MJLBoRt-: : I am now going to a. bra.,nch of my subject 

which b1·iugs out whether they were competitive, potentially 
and naturally competitive, or not. I want to trace how many 
of these principal corporations came into being; and then I 
think the whole picture will be before you. 

THE CHIEF JUSTICE: You m·e approaching now the ques
tion whether they were either potentially or otherwise com-
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petitors before the taking of the interest by the New Jersey 
corporation ? ' 

Mn. 'MILBURN : Precisely. I have followed the stream down 
to the formation of the trust of 188~ ; and I sho:\Ved you 
what was then the volume of production. and the volume' of 
business. Let me compare or contrast the conditions then 
with the conditions in 1906 when this proceeding was begun. 

In the first place, the total crude production in the United 
States in 1881-that is, at the time the trust was enteredinto
was 25,0UO,OOO or 26,000,000 barrels per annum. In 1906 it was 
126,000,000 bnrrels. The value of the Standard refineries in 
1882 was $17,000,000. In 1906 it was $58,000,000. The pipe
lines in 1882 were 3,531 miles in length. In 1906 they were 
54,615 miles in length. The marketing stations (that is, 
where they had storage places from which the tank-wagons 
a.re loaded and go to sel·ve the retailers) were 150 in 1882, and 
in 1906 they were B,573. 

Mn. JUSTICE Hor.:rims : What was the first year that, you 
contrasted with 1906 ? 

Mn. MILBURN : 1882. 
In 1882 the, oil field was confined to ~he Appalachian 

field, which was a pa.rt of Pennsylvania., running a little into 
New York, a little into West Virginia., a little in eastern Ohio, 
and a littl~ in Kentucky. I~ J 906 the oil fields existed in 
fifteen States. There was the Lima-Indiana field in western 
Ohio nnd eastern Indiana.; there was the Illinois field, extending 
beyond that; the mid-continent field in Oklahoma aud Kansas ; 
the Texas field ; the California field ; and the lo.st to burst 
forth with the best oil that is produced except in PennsyI ... 
vania, is Louisiana. In the new Caddo field, in that State is 
now a. large production, which started since the la.st argument 
of this case. 

I ha.ve given the fi{;.lres of the t'vo periods. How did the 
growth occur? Let me describe it. 

From 1886 to 1888 there ca.me, and demonstrated itself as. 
a substantial thing, a production of oil in what is called the 
Lima-Indiana fieldJ which is sitna.ted in western Ohio an~ 
eastern Indiana. It then began to come in great volume. That 
oil is impregnated with sulphur to such an extent as to be 
very difficult to refine, and is not refioable \vitl.J.ont some special 
process which eliminates or substantially eliminates the sul~ 
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phur. Inasmuch us the Pennsylvania field was then declining, 
it came as a new and needed development. It sold as low as 
fifteen cents a. barrel, because it could only be used for fuel 
purposes. 

It was a grea.t field. It was open to everybody to go into 
it. The Standard Trustees believed they could discover a 
process which would refine the oil on any scale, no matter 
how much of it there was-not simply refine minor quantities 
of it. So t31ey went in there, and built pipe-lines and storage 
tanks ; they put its chemists at work; and they devised ti. 
process by which the production of the field could be refined on 
any scale. They organized the Standard Oil Company of In
diana, which built the great reflnery at Whiting. They orgn.n
ized the Solar Refining Company, which built the refinery at 
Lima, Ohio. They took all the oil that was offered from the 
field. A little a.long the northern fringe of the field could be 
used for refining by ordinary processes, but only on a small 
scale. They built the trunk pipe-line to Whiting, Indiana, 
to supply the refinery there from the field, and also one to 
Cleveland to supply one of the refineries there. The price of 
ihe crude went up from fifteen cents to as high as $1.SO a 
barr~l ; and all of it found a market. These are the develop
ments that followed the discovery of the Lima-Indiana field. 

That is the origin of the Standard Oil OompRDy of Indiana. 
The Trustees organized it with a million do1la.rs of cap
ital, and furnished nll the money for the construction of its 
plant and the establishment of its business. The same is trne 
of the Solar Refining Company and its refinery at Lima. 
They furnished all the money to build the pipe lines. They 
furnished all the money to build the tankage for as vast a 
quantity as 20,000,000 barrels at one time. 

Thflre in its totality is one great creation. The Standard 
Oil Company of Indiana to-day supplies a. population of 
20,000,000 people in the region whioh it oooupies. And yet 
you have before you a finding thnt it is potentially com
petitive or naturally competitive with the Standard Oil Cbm
pany of New Jersey! 

Mn. Jual'IOE LURTON: Is au of the stock in the Indiana 
Company held by the Standard Oil Company of New Jersey ? 

MR. MILBURN : It is all held by it excepting the qualify
ing shares for directors. The common ownership created it. 
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The trustees of the common owners created it, and created the 
Solar Refining Company, nud created the Buckeye Pipe Line 
Oompany to own and build the thousnnds upon thousands o! 
milt3s of pipe lines for the Lima-Indiana. field-to take the oil 
of that field which wns open to everybody. How can those 
corporations be held to be natul'ally competitive? I take 
naturally competitive to mean that according to the normal law 
of their being they would be competitive; aud yet the relation 
between them a.nd the common ownership is that of parent 
and child, creator and c1·eated. The stock of t he Standard Oil 
Company of Indiana has to be distributed and scattered under 
the decree in this case. Why? So ~hat there may be a possi
bility of its ownership getting separated from the ownership 
of the Standard or New J ersey; and, tb1·ough that disintegra
tion, C?mpetition may be brought a.bout , between the Indiana 
and New Jersey Companies. 

· Mn. JUSTICE Lon.TON: What; was the decree of the Court 
below with respect to the stock in the Indiana corporation? 

Mn. MtLDURN: I h forces the distribution of the stooks of 
al~ the Companies without discrimination-

Mn. J OSTIOE LURTON : But what becomes of it ? Who is to 
get the stock? 

Mn. M1LBUBN: Well, sir, n mnn \Vho owns ten shares of the 
Standard Oil Oompany of New J ersey when the distribution 
is made will get an inforest of ten dollars in the Standard Oil 
Company of Indiana. He will ho.ve scrip for ten dollars. 

Mn. J OSTICE LURTON : He is to get a share ? 
Mn. Mt:LBUBN: He cannot· get n ~hare, sir. 'He can get 

scrip which will represent-
THE CaIEI:' Jus-r·roE : An aliquot part of a share~ 
]\fa. MILBURN: An aliquot pa.rt of a sbare. 
MR. JusTIOE LURTON: It is a distribution of the supposed 

value of the ;Indiana property, represented. by scrip amounting 
to a share of the Standa.l'd Oil Company ? 

Mn. MILBURN : No, sir ; it is a distribution of the stock of 
the Indiana, Company which is held by the New Jersey Com
pany to the stockholders 0£ the latter Company. After the 
distribution, the New Jersey Qompany will not qwn the 
$1,000,000 of shares of the Indiana. Company, but its J>took
holders will. · 

Mn. JusTlOE LunToN: The stockholders will? 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



4.0 

MR. MILBURN: Yes, sll.-. Thnt is forced, not on the theory 
that they ever were competitive, that they ever did compete, 
but on the theory that the Jaw 1cnn coerce o.nd b1ing nbout n 
condition of things 'vbich may bring competition into being. 

MR. Jus·rwE LunTON : You snid the capital stock of the In
diana Company was only $1,000,000 ? Is tliat it ? 

Mn. M.ILBUBN : $1,000,000. It should be $25,000,000, we 
will say. 

Mn. JosTIOE LunTON: The value of the property is 
$25,000,000? 

Mn. l\IILDURN : The assets, the last I knew of them, in 19061 

were about $24,000,000; and I suppose, if there were time, and 
men were going about this thing to do it proper]y, if there is 
to be a. change of the status, they would increase its capital 
stock; and then, for each sbo.re of Standard of New Jersey 
that a. stockholder owned be would get-instead of gett.ing on.a 
dollar-$25 or a. quarter of a share of the Indiana. Company. 

I have shown you bow the Standard Oil Company 
of Indiana came into being. Let us now go to the 
next oil field. There were in 1898 signs of substan
tial development in California. It presents G very in
teresting situation. There had been effort.<; to refine the 
CaUfor.nia. crude, aud some refining; but the product could 
only be made merchantable by mixing thirty per cent of the 
California refined product with seventy per cent. of east
ern oils. 

As ther1:r were more and more signs of greate1· production, 
the Stan<lnrd, which had never been a refiner out there, 
mnde up its mind that it was a field where refining shou1d 
be done ou a. large scale. It found a company there called 
the Pacific Coast Oil Company, with forty or fifty acres of 
producing property, a pipe-line from that producing prop
erty to the coast at Ventura, and a little taIJk steamer to 
take the crude up to San F1·anci'iico harbor, where it had a little 
re:fine1·y with a capacity of 260 barrels a day. For $760,000 it 
bought that refinery and the production, the whole thing, in 
the year 1900 to experiment and work out a. means of refining 
the California crude; and it discovered a. process by which it 
could be refined. I do not say that other refiners have not proc
esses by which it can be refined; I do not say that it discov
ered the only process ; but it went to work to discover a 
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process ·that was satisfactory to it ; and did discover one~ 
And what was the result ? It waa the Btandm·d Oil Oompany 
of New Jersey itself tliat did tliis. 

Mn. J USTIOE HOLMES : In what year? 
Mn. MILBURN: 1900 and 1901; that was \vhen: it began 

this development. It discovered a process; it built a refinery 
with a capacity of 25,000 to 28,000 barrels a da.y; it built 
pipe-lines to the newly-discovered oil fields in California., 
which a.re now a part of its pipe-line syatem; and it put 
$17,000,000 of money in the construction of that refinery and 
the establishment of the plant in its entirety. 

The old refinery is listed in the Government exhibit as a. 
dismantled i·efinery, though we substituted a refinery of 
28,000 barrels a day for one of 260 barrels a. day that was 
moribund, and the new one is one of the great refineries of the 
country. The name of the company was changed to the Stand
ard Oil Company of California., and that is how the Standard 
Oil Company of California was created. It now has an enor
mous business; there is a. production of 40,000,000 barrels a 
year in California.; but all the figures are in the brief. 

MR. CRAWFORD: Nin_e millions. 
Mn. MILBURN : The total production of the .field is 401000,-

000, and we take only a part of it. It is a most interesting 
story-the development of that business. The export trade 
grew from something like 60,000 barrels fn 1902 to over a 
million in 1906. But I cannot s·top to go into details. The 
plant and its pipe-line system and its great business are en
tirely a. creation of the Standard of New Jersey out of its own 
funds, and yet by the decree they are to be torn from it that a 
separate ownerf:lhip may possibly a.rise. 

The substantial production of oil in Texas occurred in 
the years 1898-1900. I have not time to go from field 
to field in any detail, but I must say a word a.bout the 
Texas situation. The Standard would like to have estab· 
lished refineries in Texas, but it thought there were 
prndentia.1 reasons why it should not, and it did not, itself. 
There is an enormous mass of testimony about that. In one 
part of the Texas field two Standard men under the name of 
the Corsicana Refining Company, with money advanced by one 
of the Standard companies, built .a refinery. In another pad 
there was a company known as the Security Company whieh 
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built a. refinery, the stock of which was owned by an English 
company. The Government's claim is that they were Standard 
companies. They were certainly friendly to the Standard. 
They were not owned by the Standard Oil Company of New 
Jersey, but they were friendly companies. It was perfectly 
legitimnte to utilize the Texas production ; but there was a 
very peculiar anti-trust law in Texas; and the Standard was 
embari-assed in the establishment of new plants in Te.x:as by the 
ownership of its interest in the WatersMPierce Company, which 
was then in Te;xns. It is not embarrassed any longer, be
cause the State of Texas eliminated the Waters-Pierce Com
pany by the imposition of a fino of $1,300,000 or thereabouts, 
which, within a small amount, was just the value of the Texns 
property of the Company at that time. So the State took it 
all, a.nd it is gone from there. 

But the Government says that the Corsicana and Security 
companies are Standard companies. Let us assume that they 
are Standard Companies. Then they we1·e established there 
as new venf.ures in a new field to compete with any other 
interests. I could never understand whv there was such an ... 
effort on the pad of the Government, to show that they we1·e 
Sto.ndnrd companies, when if they a.re Standard companies 
they present no question of the acquisition 01· elimination of 
competitors, but were new c1·eations. 

Next came the mid-continent field in Oklahoma and Kan
sas in 1900. It proved a wonderful field. A great pro
duction began to man if est itself in the years after 1900 that 
was open to all the world. All the world could go there 
and mine for oil, and build pipe-lines, and do what they 
pleased. The Standard went there and organized the Prairie 
Oil and Gas Company, whioh is a private co1·poration, to deal 
in oil. It built gathering lines and a trunk line to Griffitht 
Indiana, to supply the 'Vhiting Refinery, and through con
necting lines to supply the refineries in Pennsylvania, New 
York and New Jersey. There wns nn enormous development 
through the Frairie Oil and Gas Company of trunk-line 
mileage and gathering lines. The Standard Oil Company of 
Indiana built a refinery at Sngar Creek, Missouri, to Tefine 
the oil of that field ; and the Standard Oil Company of Kan
sas was cr~ated, which built a new refinery at Neodesha, in 
Kansas, for the same purpose. .All of that pipe·line mileaget 
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a.nd the two new refineries, were created by the Standard. 
They were built by Sfanda.rd companies-purely Standard 
creations. Was it a. conspiracy or combination, to go into 
that field and buy the oil and refine it? The Gulf Com
pany of Te:tas-a big company ; the Texas Oompany of Texas, 
another big company-both independent companies-built 
pipe-lines; built refinedes on the Gulf, and get their oil from 
that field. A.Ilybody could have done what they did and what 
the Standard did. 

This is another illustration of how the pipe-line mileage 
has grown, how the refining capacity has grown-by new 
creations of the Standard itself, and why should they, the 
Prairie Oil and Gas Company and the Standard Oil Company 
of Kansas, be severed from the main company? 

Finally, in 1906, the Illinois field begnn producing to a 
substantial extent a. quality of petroleum that is refinable. 
Leaving out the new discovery in Louisiana, the Pennsylvanio. 
oil is the best as to quality; next in order of quality is the 
mid-continent; and next comes the Illinois crude. The oils 
of Texas aDd California. and Limar-Indiana., need treatment; 
they need special processes. .A refinery was built at Wood 
River, Illinois, by the Standard Oil Company of Indiana to 
refine the production of the Illinois field on the spot, which 
involved more pipe line construction. .. 

Along with these developments great changes took place 
in the old refineries. There is no semblance between the 
present and the original refineries. Take Bayonne, New 
Jersey. In the deal with the Pennsylvania Railroad in 1877 
there wos some real estate acquired at that place, and the 
beginnings of a. small Tefinery. The Standard Oil Company 
of New Jersey got that property in 1882, as I have 
already said, when it was organized. It has been there 
ever since, increasing the original refine17, adding new re
fineries, and increasing its trade. To-day the Standard Oil 
Company of New Jersey refines a.t Bayonne more oil than 
:was refined or than was produced in 1882. It refines more oil 
tbe1·e to-day than all the Standard refineries did in 1882. All 
that additional capacity has been created by new expenditures. 
The same is trite, though in a less degree, of the Atlantic 
refineries in :Pennsylvania.; the .Atlas refine1·y, at Buffalo, and 
the others. The original investment of seventy or eighty 
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thousand dollnrs when the Atlas was bonght has now de
veloped into $2,000,000. So everywhere it has transformed 
its plants. 

The pipe-line system has grown from 3,000 to over 50,000 
miles by the pipe-lines that have been. bailt for the 
Lima-Indiana field, for the Mid-Continent field, for the Cali .. 
fornia. field, and fpr the Illinois field. It is practically all a 
Standard creation. I will come to what there has been of 
acqnisition in a few moments. The fact is that it is the de
velopments I have just described whioh account for the 
growth of the business and plants of the Standard in the 
twenty-five years which have elapsed since 1882. 

Let me mention in this connection the development of the 
marketing side of the business. In 1886 the Standard Oil 
Company of Kentucky was organized to do a marketing business 
~nrgely in the south, supplemental to the ma1·keting facilities 
of the refining companies, with a nucleus of an acqnhed busi
ness, or an interest in an acquired business, which I have 
already mentioned as the business of Chess, Carley & Co., at 
Louisville. The Continental Oil Company was organized in 
1885 as a marketing company for the Rocky Mountnin States, 
the nucleus of which was an interest in a marketing business 
carried on there by a Mr. Blake. Both of these companies 
have grown and extended their facilities enormously from year 
to year. In 1888 the Anglo~Americnn Oil Company, which is 
the marketing company for the British Ialands, was orgo.uized. 
Why sever that company created by the Standard for its 
iol'eign trade? It has no business in this country. It gets 
its oil here and sells it only over there and non•here else. It 
can only e~ist by vh'tue of the relations which it has to the 
Standard refineries. I should have mentioned a.s I went 
along, and for fear I may forget it altogether I will mention it 
now, that all these separate entities are parts of an organism, 
mem bera of a. great single business. Tear them apart e.nd 
who knows what 'rtill become of them or what their value 
will be? The Standard Oil Company of New Yol'k is used 
by the others as a. great marketing company. Can any one 
Icnow anything abou~ the value of the Standard of New York 
when there is a severance? These companies have no inde
pendent existence from the point of view of value. 

The Colonial Oil Company was organized for foreign trade 
in 1901. The Standard does business all over the globe 
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wherever men use oil and the products of petroleum. That 
fact has ·necessitated the organization of a great number of 
foreign companies-in Germany, Italy, Turkey, Moldavia, and 
everywl1ere. We hear of the enormous number of corporations 
that a.re controlled by the Standard. Will nny lawyer tell me 
how a great manufactu1ing business, with plants in different 
States o.nd property and mnrketing facilities in all the States 
and many foreign countries, can be carried on without o. great 
many allied and subsidiary corporations ? The learned 
Attoroey General knows as well as I how· such corpora
tions baye to be multiplied in ~onneotion with a world-wide 
bnsfoess. Hence the number of corporations is indicative of 
not hi.Jig. 
- I most mention another matter in the development of the 

busineBs, a.nd then I am done with this branch of my subject. 
Along in the '90's the Standard pnt into practice what it 

believed to be a. sound policy; and that was to establish its 
marketing stations all over this country. That is "hy it now 
bas over 3,500 instead of only the 150 that it bad in 1882. At 
those stations'it hae tanks for the storage of oil a.nd tank 
wagons for its distribution. It is by this means that it reaches 
the retailer, and it is with the retailer that it now deals. That 
step necessarily affected a great many jobbers who were in the 
business when it did not rench the retailers; and the effect 
upon them I will explain when I touch upon another subject. 
I want the Court to appreciate just at present the fact that it 
has so multiplied its facilities as to deal directly with the 
retail merchant nll over this country, and it is carrying out the 
same policy more and more in foreign countries. To-day the 
oil that flows out of the wells in Oklahoma is delivered in India 
by ::)tandard instrumentalities from the beginning to the end, and 
without ever being confined in a. case or package of any kind. 
The oil flows through the pipe lines from Okla.homo. to Bayonne, 
is pumped into the refinery, is pumped from the refinery into 
the tank steame1·s which go to Indin, is pumped from the tnnk 
steamers there into the tank railroad cars, out of which it is 
pumped into storage tanks> from which the tank wagons are 
supplied for local delivery. Only a complex, highly efficient 
and constantly extending organization could accomplish such 
a work and successfully undertake all the ope1·tttions of a. 
worldwide business of this character. 
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I now pass to the question as to what hns been acquired 
since 1882. I haye shown how much has been original crea
tion since that year to meet the demands of new oil fields and 
an expanding trade. How much has been acquisition of com
petitive plants? I believe that is deemed of some importance 
now-a-days. I 11ave always assumed that competitive plants 
could be bought and sold. I have never found any rule or 
principle of the common law to the contrary. But now it is 
argued that when competitive plants are acquired we are 
pretty near the p1'ison house because the great regulative 
sta.tute which we call the Sherman Act is n. criminal statute. 
The modern tendency of framing tl1ese regulative statutes as 
criminal statutes is making the lot of the lawye1· a Yery diffioalt 
one in determining what can be done and what cannot be done 
under them. If he is wrong in his construclion or application 
of the statute, the result is not that he invohes his client in 
money loss, which is unfortunate, but not irr~trievable, 
bnt in a. criminal prosecution. I mention that fact for what 
importance it has. I will give the facts as to what acquisitions 
of that kind there have been. Others will discuss how much 
of a figure they cut in the legal solution of the case. 

There have been acquisitions since 1882 and since 1890. 
I have said before, and I say now, that they were not 
matters of substance; that is, they did not affect the 
history and development of the Standnrd organization. 
The acquisitions prior to 1882 I have already discussed. 

From time to time since 1882 refineries have been bought
some small, and some more important. There never has been 
a time when refineries were not going out of commission, and 
the Standard has always been willing when a. refiner could not 
go on because of lack of capita], or inability to eopa with the 
changing conditions of the busiDess, or whatever the reason> to 
buy his refinery at its value. There have been purchases of 
refineries worth only $14,000 or $15,000 as late as a. year or 
two before this case was begun. Can any motive be attributed 
to them than the decent one of relieving such men of a total 
loss without any detriment to the Standal'd because it could 
utilize the materfo.ls in the plant? There a.re several in that 
category. There are five or six such refineries in Cleveland 
listed in the Government's table of acquisitions. One of the 
vendors testified tha.t he could not go on; that the appraised 
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value of his i:efinery was $14,000 ; and that he offered it to 
the Standard. Some of his neighbors did the so.me with their 
refineries. They took it at the appraised -value, and pn.id 
him his $14,000. They need not have given him o. penny. 
If they had not taken it bis business would simply hn.ve died 
of dry-rot. Those conditions have always existed in this busi
ness from the beginning. There have always been refiners on a 
small scale who could not keep the pace; wliose plants were 
becomiug worthless on their hands ; who had to retire ; and 
who turned to the Standard as a purchaser to realize what 
-value their plants had. They had a little trade, anc1 the 
Standard got the benefit of that. It could utilize the materials 
of the refineries, the tanks, pipes, and· so on-a great deal of 
it. There have been at all times acquisitions of that sort. 
Since 18S2, fifteen or sixteen refineries, mainly of that class, 
have been acquired for relatively speaking small sums. 

There was a. pipe-line system, the Crescent, a trunk-line 
from the oil regions, 271 miles long, to Philadelphia., with 
some two or three hundred miles ,of gathering lines. That was 
a. separate system. It was Olvned by the Melfone, who I be-. 
lieve nre rich and powerful people. They wanted to sell and , 
the Standard bought it in 1895. That is the only important 
independent pipe-line acquisition that there has been since 
1882, in the growth of the system from 8,000 miles to 65,000 
miles. 

A few other minor pipe-lines were acquired with the 
i·efineries to which they were attached. Forty or fifty miles of 
pipe-line were acquii:ed with the refinery of Holdship & Irwin. 
Mr. Irwin was a witness in this case. He sold his refinery 
in 1886. Why did he sell? The Government put him. 
on the witness stand, and pressed him to show that he was 
driven out. He testified : "I could read the handwriting on 
the wall. That is one reason why we sold out. We could see 
that the Standard Oil Company were getting great fncilities for 
doing business; they had pipe-lines to the seaboard, and they 
had agencies all over the country-tank stations and all that. 
We could not compete with them in that respect." There was 
a. man with an ordinary refinery. He sized up the condition$ 
- thn.t the business bad nssumed such a form that if he was 
to go on it would have to·be wit h capital and expansion
and he sold. Most of the refinery acquisitions since 1882 
were of the.t character. 
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There were two i·efineries built by n. Mr. Reighard {I do not 
know whom he was representing)-one nt Philadelphia nnd 
one at Pittsburg, known as the Globe refineries, with n. gather
ing pipe-line system attached. The Cudabys, well known in 
another industry, built a. refine1y with a pipe-line system 
attached in Indiana. When these refineries were completed, 
or just about the time that they were completed, they were 
sold to the Standard. There is no evidence of any coercion. 
We have no more information in the record llS to their renson 
for selling than that. They were substantial refineries. My 
own inference-we can a.ll draw our inferences-is that if men 
like the Cudo.hys, or whoever it may be, build a. refinery plant 
and sell it right out before it is completed, it was probably 
built for that purpose. The Standard has not been immune 
from such ventures. It is a ve1y serious practical situation 
that faces any important industrial orgauiza.tion when a Ja.rge 
plant is built, and it is intimated that it can be purchased or 
operated to cause a grent loss, which can easily be done 
because a big concern is Yery Yulnerable in that regard. I 
am not saying that that was the case here. It is just my 
inference-my explanation. I do not see why, if those people 
had gone into the business seriously, they should sell out 
when their refineries got to the point of completion. 

There was anothe1· refinery in Ohio with a pipe line 
system attached which was built some years ago by New York 
men interested in the illuminating gas business. They were 
not oil men a.nd their participation in the business was an in
cident to their acquisition of properties to obtain a supply of 
gas, gas producing territories being also in many instances oil 
producing. This company was called the Manhattan. You 
will hear a great deal about it. Its stock was acquired iu 
1899 or 1900. The Stando1·d of New Jersey could not acquire 
the pipe-line system because of a Stnte law; o.ncl it doea not 
hold the title to the stock of the Manhattan Company. It 
never acquired it. Friendly interests did; and the pipe line 
is connected with the Standard system. The owners of the 
Manhattan obtained a contract from the Standard Company of 
Indiana for a. ten-years, supply of natural gas and sold their 
plant. This is a sufficient statement of that transaction. 

I have now substantially covered the refinery and pipe-line 
acquisitions since 1882. They added nothing to the power 
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and stl'ucture of the Standazd. They out -no figure. Its course 
and history wou1d have· been .the. same without them. The 
acquisitions did. noh curtail the production or diminish · the 
l'efining capacity necessary to supply .the trade to its. fullest 
extent. And of the gi·owth of the Sta.ndnrd's pipe~line 
system from 3,000 miles in 1882 to 54,000 miles· in 1906 not 
more than 1,000 miles were acquired, including the Crescent 
system .. 
. When in the '90's the Standard adopted the policy of reach· 

ihe reto.~l merchants themselves, through the establishment of 
stations all over this country, the .jobber had necessarily to-a. 
very large extent to go out of businesf:i~ He was buying from 
the Standard Oil Company and mo.king a profit in selling to 
the ~etailer. When the Standard reached the retailer the 
jobbers' profit was eliminated ; ' and a great many of their (the 
jobbers') plants-, mafoly consisting of wagons and storage tanks 
(mn~y of them very insignificant) were a.t their solicitation 
taken by the Standard at their value. '!'hey were no longer of 
any use to them. There are fifty or sixty vf those little mn.r
ketillg concerns, aod some that you -would not describe as Jittle, 
that were acquired under those conditions. 

I wish now to say a· few words about dismantling, as to 
which we have heard a good deal. As these refineries were 
acquired there was no reductiQn of the total output. No 
refinery was ever acquired. to i·eduae the volume of the 
product which was being manufactured. On the contrary the 
output bas always been increasing. The Sto.nda.rd bought 
refineries under the circumstances I have stated, and it 
has utilized ~hem by consolidation and by the use of their 
materials. There was nothing else to <io with many of them 
because they were sold for the reasop that they could not be 
successfully and economically operated. They would buy such 
ra.fineries to-mon·ow, unless some ban is put upon them. If tli 
re.finer goes out of business or wishes to sell they will give 
him the va.lne of his refinery. They need not do it, but they 
can utilize the materials; they acquire what trade be bas, and 
he is saved from the loss of the value of his plant. 

I have endeayored to present to you as fairly as I can the 
development of this mstitution both in its internal and e:x; .. 
ternal aspects. I have shown you the corporations that it hns 
itself created. I have shown, if we fix the end of the perio-d 
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of substantial acquisition at 1879, 1880 or 1881, what it had 
acquired prior to that time, nnd I have shown what it has 
built itself, what corporations it hn.s created, what it has ac
quired, and what the course and development of the business 
has been since that time. Those are the fttcts on which it has 
to be determined "hether it is n combination in restraint of 
tra.de or not. 

THE CHIEF JUSTICE : You may suspend here, Mr. Milburn. 

Thereupon, at 4:30 o'clock P. M., the Court adjourned until 
to-morrow, Friday, January 13th, 1911, at 12 o'clock M. 

WASHINGTON, D. 0., Friday, January 13, 191L 
12 o'clock m. 

The Court met pursuant to adjoUinment. 

THE OouBT: Gentlemen, you may proceed with the case. 
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Argument of John G. Milburn, on Behalf of 
the Appellants (Continued). 

Mn. MILBURN. May it please the Court, I finished last night 
the presentation of the facts upon which it; has to be de
termined whether the Standard Oil Company of New Jersey 
is an illegal combination in restraint of interstate trade 
within the meaning of the first ·section of the Sherman 
Act. I now proceed merely to mention with-slight comments 
{as that is all my time. will allow) va.riolls matters which are 
alleged in the bill as illegal means of monopolizing pursued 
by the Standard, the principal of which is the control and 
use of the Standard's pipe-line system. The allegations in 
the bill (which are quoted in the brief) in that regnrd are very 
specific, and I have no hesitation in saying that not one of 
them has been established. 

To begin with, the pipe-line systems fall into two clasees
the private and public. The p1i vo.te pipe lines are those of the 
Prnirie Oil and Gas Company, in the mid-continent field; of the 
Ollio Oil Company in the Illinois field, and of the Standard 
Company of California in California. These Jines are purely 
private lines. They a.re not common carders, and the com
panies a.re not quasi-public companies. They are private 
corporations; they buy and doa.l in oil, and have buiH tbeir 
pipe lines for their own purposes. They never curry oil for 
any body else> and have never held themselves out as ready to 
do so, and are under no Jegal obligation to do so. 

The same is true' of the private lines across the States of 
New Jersey and Maryland, whiclt were built for the Stnndntd 
refineries in New Jersey and a.t Baltimore. It is charged that 
those lines, which originally belonged to the National and 
New York Transit companies, were, in view of the Hepburn 
Act of 1906, which brought pipe lines under its jmisdiction, 
conveyed to the Standard Oil Company of New Jersey, to 
evade the Act. The-e is no foundation for that statement. 
These lines a.cross the State of New Jersey, from the New 
Yo1·k line on the north and the Pennsylvania. line on the south, 
and across Ma.ryla.ud from the Pennsylvania. line to Baltimore, 
were built on p1ivate property exclusively for the use of the 
Standard's own refineries, withont any franchises obtained or 
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being required. The National Transit Company and the New 
York Ti·ansit Company, which built them for the supply of those 
refineries have no franchises and no corporate right t.o operate 
.franchises in the States of New Jersey and Maryland. '!'hey 
have no franchise to carry on any public business in those 
States. 

In some rearrangement of pipe lines in 1905, or at the end 
of 1905, one of the things that was done (as the pipe lines 
ncross the Stntes of N e'v .r ersey and Maryland were built ex
clnsively for the refineries Bot Bay<mne a.nd Baltimore) was to 
convey them to the Standard of New Jersey which owned the 
:refineries. That was done in November, 1905. The Hepburn 
.Aot was not introduced until January, 1906, and it was not 
until Ap:til, 1906, that the first amendment was moved with 
i·espeot to bringing pipe~linea within the Act The convey
ance was a perfectly proper transaction and was not under
taken to evade any law. 

There is some criticism of another transaction, which it is 
srud in the Gove1'Dment's brief was done under my advice. 
That is right and true; and I said it was done under my 
a.dvfoe to relieve counsel from further examination of wit
nesses as to how it came to be done. As the State lines 
between New Jersey and Maryland and New York and Penn-

-sylvania were the termini of the public pipe-lines in New York 
and Pennsylvania, te1·minals were provided at those points 

, consisting of storage tanks, so that as the Sts.ndard of New 
Jersey takes its oil at those termini and pumps it int.o its own 
pipes xunning to its refineries, any refiner or shipper could 
do the same thing by providing a pipe line connection in New 
Jersey or Maryland with the terminal storage tanks, or other
wise taking it from the tanks. The provision of the storage 
tanks was a. p1·oper step whether it was necessary or not under 
the circumstances. 

A great pa.rt of the Standa:rd's pipe·line system belongs to 
the four companies that I have mentioned. It is purely pri

~ vate; bas never been used by anybody else; has never been 
held out as being available to anybody else. The Hepburn 

-Act, as I construe it, does not pr<='tend to make them common 
• carriers, and could not have done so if tbnt had boon its 
· intention. I am not going tc. argue the question, but I deny 
the right of Congress t? make a private business a pubifo 
business. 
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' ·Ma. JusxroE HoL?iIES: L~t me understand that. Do ..you 
say that these pipe-lines .that you refer to were bnilt on.private 
pro~erty, without a~y exercise of the right of eminent domain? 

MR. MILBURN: Without any exercise of the right of emi- ~ 
nent domain. 
, MR. Jusl'IOE HOLMES : And they hn.ve never held themselves 

Qut as ca.1Tying for anybocly except their own people? 
MR. MILBURN: Never. The one qualification is in the case 

of the Praitie Oil and Gas Company, which, by pri \'ate arrange.- ; 
.ment, laid its pipe on o. railroad. bed p1n·t of its distance. , 
It.made an arrangement with the railroad company, but bought 
t.he rest .of its right oi way. It bought the property and built, 
the pipe line, and has never carried a gallon of oil for anybody 
but itself. .It has ne\'er carxied o.ny oil but its own, and has 
never held itsel£ out as a common carrier. . 

' -
The public pipe-lines nre if:l the States of New "Y:ork,. 

Pennsylvania, Ohio, Indiana, and West Virginia. In those states. 
through the right of eminent domain being necessary and the· 
organization of the companies under public pipe-line .Acts, 
the Imes a.re public pipe-lines. The-pipe-line systems in those 
States consist of two parts. There are first the gathering 
lines. When a well is opened a pipe is Jaid to it. The oil 
flows into the pipes from the we~a, and is carried to central 
storage.places in the district where there a1·e railroad and, 
trunk pipe-line connections. Anybody oon put his oi] into the. 
gathering pipes for a gathering charge of 20 cents per barrel. 
Upon the payment 9f the gathering charge a man can keep 
his oil in the pipe-line fo1· thirty days without further charge. 
A:fter ~hat be can keep it in the storage tanks for twenty-five 
cents a .thousand bauels per day. If a. producer runs a thou
.sand barrels from ·the Pennsylvania. field into the pipes, worth 
thirteen or fourte.en or fifteen or sh:teen hundred doµa.rs, he 
pays the gnthering charge, and nothing mote for thirty days ;. 
and after that, for twenty-ftv-e cents a. day, he can store it in-
de.finitely and sell when he pleases. I mention that poi~t be., 
co.use refiners who b.uy the crude oi\ must hn.ve it, whilst the 
producer may temporarily store and not sell, and it is that 
relation which governs the price of the crude oil. When it is, 
said thn.t anyone can make the price of c1·ude oil any pric~ 
1;>.e pleases-the Standard Oil Company or anybodyelse-itis·~ 
~onstrous abaurdity,.becaase .the refiners ma.st ha.ve the oi~ 
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and. the producer is not bound to sell. No producer bas testi
fied on this trial that anybody J1os the powe1· of fixing the 
price at which they shall seU, or ever has had that power, or 
that any injustice bas ever been done to any miner or proclucer 
of oil by reason of the price po.id. From the gathering sys
tems in Pennsylvania into which anybody can rnn his oil 
there a.re trnnk pipe-line connections with the seaboard n.t 
Philadelphia, with Cleveland and Buffalo and various places 
in the oil regions through which the oil can be transported to 
those refining points if desired. 

But the vital point is this. No human being bas ever 
asked to have oil transported by the Standard's trunk lines. 
Every refining interest has its own pipe line association. 
That is how the business bns grown and developed. No con
cern goes into the refining business on n. considerable scale 
without having its own pipe-line system or being associated 
with a pipe-line system as a part owner, as is the case with 
the Pure Oil, the Tide-Water~ the Gulf and the Texas Refin
ing Companies and others. They all have their pipe-line 
systems. The fact is that a pipe-line system is a necessary 
adjunct of a refinery. 

Technically the public lines are common carriers ; bot no
body uses them. They run full, night and day, tor the snpply 
of the Standa.rdts re6nelies !or which they were built ; but if 
anybody tendered oil for transportation, they would take it. 
Under the Hepburn Act of 1906 the public lines had to 
file tariffs, and tariffs were filed, and rules and regulations. 
They have been in force for four yen.rs. Grave complaints are 
made in this case about the rates, roles and regulations. .But 
nobody has applied for relief to the Interstate Commerce 
Commission, which has full and complete jurisdiction. Nobody 
has Jnid a. complaint before the Commission. Nobody has in
voked that tribunal to correct any wrong in the tariffs, regula
tions or anything else. Then why should it be argued here 
that we have excluded people, that we have discriminated 
against people, that we have refused to provide terminals 
for them, when there is not a. syllable of testimony to that 
effeot, and when the fact is thnt no human being has ever 
asked to use the trnnk lines; nobody has ever asked us to pro
vide additional te1·minals; nobolly has made any complaint of 
any kind~ although there has been a tribunal for four years to 
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which they could have gone with full power to correct any 
wrong or injustice. AN o human being has gone before that 
tribunal, notwithstanding the publicity' which this case has 
given to the Government>s charges in i·egard to the utilization 
of the pipe-lines for the purposes of monopoly. 

I sa.y tba.t the pipe-line system ia simply an adjunct to the 
refineries, nnd it has excluded nobody from the business. 

Another charge is in regard to the control of the refined 
prices. It is said that we have unnecessarily roised pricesand 
manipulated prices over wide a.rens to suppress competition. 

Mn. JusnoE HOLMES: When you said a few minutes ago 
·that it was absurd to talk about the Standard controlling 
prices, you meant the purchase price of the crude oil ? 

MR. MILBURN : Yes. 
:Mn. JosTIOE HomEs: At :first I did not quite understand 

that. · 
MB. MD:.il3URN : That is· what I ref erred to. Its price is the 

price that it will pay for crude oil. There are a great many 
other buyers, the independents having a large volame of busi
ness, and the producers need not sell by reason of the cheap
ness of the storage. They can bold their oil for bet
ter prices ; but the re:fineries must have it. That is my 
point. Pennsylvania oil is not now in storage. All of it 
that is produced is used. Whilst many ye1~rs ago the1·e was 
Pennsylvania oil in storage it has p1·actically all been used. 
For a long time there has been a limited supply and a constant 
demand1 and that is why Pennsylvania oil, a.part from its 
quality, commands its high. prfoe. When a.n extra. gush comes 
and there is more oil the price goes down. 

Regarding the prices of refined oil-the manufactured 
products-we present the Government's figm·es sl10wiDg the 
rise in prices of commodities generally for twenty years, from 
1890 to 1910 ; and annexed to our brief is a chart grn.phicnlly 
illustrating the l'ise in prices during that petiod of com
modities generally. That is the Governmenes classifica
tion, and it comprises some 245 commodities. Another 
chart shows the rise in prices and the fall in prices of 
refi.ned oil. It is a graphic illustration of the whole 
situation. It shows that refined oil hns followed the 
general flow of prices. There is another chart of a selected 
number of the principal commodities, and it shows that the 
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general course of oil prices wns below that of those coln
modities. There is another chart showing the relation of the 
crude to the refined, and how the refined has followed the 
crude in its prices. No one can look at those charts (which 
simply picture the facts and are not theoretical) without being 
convinced that there has been no arbitrary dealing with oil 
prices, e.nd without seeing that they have been the result of 
economic causes a.ncl the operation of nn.turn.l laws, and not 
of the fiat of the Standard Oil Company or anybody else. 
. It is argued that the Standard ha.s economized so in its 
manufacturing processes that, though labor and commodities 
used in the processes have increased in cost, its manufactur
ing cost has not increased ; that the Standard has met those 
increases in cost.s by the constant application of economies, 
and that therefore the price of oil should not have risen. But 
that position entirely ignores the fact that because of the rise 
of prices of commodities generally, ·$690 purchased in 1895 
what $1,000 purchased in 1906. That fact is demonstrated by 
the Government,s chart o.nd figures. 

THE CHIEF JUSTICE : In 1~06 ? 
Mn. Mrr.BUBN : When \Ve were trying the case. That is 

when our figures were made. We had to stop at that period. 
We were tryi,ng it in 1907 and 1908. 

TaE GBIEF JusTIOE : You meant in 1895? 
MR. MILBURN : 1895. 
THE CHmF JuaTIOE: I thought you said 1905. 
MR. MIL'BURN : No ; 1895 and 1906 . 

. THE CHIEF JUSTICE: Pardon me. All right. 
MB. MILBURN: If a manufacturer's cost of production does 

not increase, still the pl'ice of his product must go up with the 
prices of general commodities, so that his net revenues may 
continue to have equal purcha.sing power. His price had to go 
up, because $1,000 of net i·evenue in 1906 wns only equal in 
purchasing power to $690 in 1895. No man, because his costs 
have not increased by reason of economies, can keep his pricos 
stationary. With the net i·evenue that he gets he can only 
buy in the ratio that I have mentioned, and therefore all com
modities have to follow a general conxse, so that net l'evenues 
will bear the same relation to the purchasing power of money 
from time to time. That 1vould seem to be a very obvious 
p!!oposition. 
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They give an instance of the Standard's alleged control of· 
prices when, for sinister purposes, as they allege, to injure 
certain refiners, it in 1893 to 1895 raised the price of the 
crude and depressed the priee of the export oil, so that 
there was practically no margin of profit, and as those re
finers had to depend a great deal upon exporting their oil 
tQey were thereby deprived of their profit. The course of· 
the· crude and expoxt prices-daring the period indicated is. 
charged to the Standard Oil Company like everything else 
that has.h.a.ppened in i;he oil trade, as if it were a force of 
nature. They do not look anywhere else for ~he explanation 
of events. They do not look into the facts ; there is the. 
Standard Oil Company and it is damned for everything. It 
is praised for nothing a.nd damned for everything that has 
happened .. 

On the Government's figures the Sta.ndnrd is the great. 
buyer of crude oil-fifty or sixty milllion barrels a year, a great 
amount· anyway. Just think 1 If to hurt somebody with a~ 
total business of about one million dollars e. year (that being 
the gross business- at that time of the refiners who originate 
this·chnrge) the Standard arbitrarily put up the price of crnde 
thirty cents a barrel, it meant a loss to jt; of $6,000,000; and if 
it depressed the price of the product it sold for export (be
cause the export price of oil is the·price at which the Standard 
sells oil in New York for export, and it amounts to a great 
deal-dealers buy it. in New York and ship it to their foreign 
Qustomers) another great loss would ensue. It ·would appea.1• 
if anybody sat down with a panci1 and 1igured the matter out, 
that (assuming that the Standard manipulated the prices as is 
claimed to injure a· few refiners) it could only have done so at a 
cost or loss to itseJf of anywhere· from twenty to forty millions· 
of dollars. But let us look a.t the economic causes to see if 
tlley do not furnish an adequn.t~ explanation of what hap
pened. They a1·e set forth in the record. They are-admitted 
by the witnesses, but they would not connect them with the 
result. The stocks of crude oil during those years were run
ning· down in Pennsylvnnia-tb.e Pennsylvania stocks-and the. 
price of crude always goes up at such times. The figures 
in the record, show that .condition. In the same yea.rs daring 
the panic of 1893 and, the times that followed, ~th the de
creased demand in this country, the decreased consumption, 
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the export business was pushed and materially increased. 
The fa11ing off of the domestic demancl forced the Standard 
and other refiners to send more and more refined oil abroad 
for a market. thereby necessarily reducing the price of export 
oil. Those nre the economic reasons for the prlces of crude 
and export oil in 1893, 1894 and 1895. 

The Government charges that the Standard has cut prices 
and lowered them in competitive areas and made high 
prices and high margins of profit in non-competitive. The 
price exhibits are in evidence, and t~e arguments both ways 
are in the briefs. I cannot stop to explain the exhibits. I 
assert from a. careful study of them that they demonstrate that 
the prices of the Standard, generally speaking, are normal all 
over. Of course they vary. Throughout our opponents' 
brief they are always contrasting the prices and marN 
gins of profit in various regions with the prices and 
margins of profit in the Rocky Mountain States where 
the communities are small and wide1y scattered, un .. 
stable and not permanent, and where it is the uniform 
experience that prices and profits are higher. Volume of 
business as a determining factor is entirely disregarded. It is 
not worth while carrying on business unless you get a. net re
turn adequate in amount, and that may compel n greater rate 
of profit. And when they criticise our prices and margins of 
profit in any region a.a indica.ting .an effol't to snppre$s compe· 
tition they always take the high margins of profit in the 
Rocky Mountain States as the basis of comparison. Of course 
they are much higher there for the obvious reasons I have 
given. But I must pass that subject. 

Now, as to our profits. They have much to say in regard 
to our profits. They assume that the decision of this Court 
in the Consolidated Gas case that six per cent. is a fair return 
applies to a great business of this kind. They take our capiw 
tal of $70,000,000 in 1882 and say that all of the increases 
since that time have been made out of surplus earnings, and 
should not therefore be taken into account in computing the 
percentage of profit; that the capital assets should be disre .. 
garded ; and although the capital assets have now a value of 
over $359,000,000, they ngnre out our profits on a basis of 
$70,000,000, and make them very great. They take, for in
stance, a particular company like the Standard of Indiana, 
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with capital assets of twenty-five or thirty millions of dollars,, 
but only a. nominal capitol of $1,000,000, and computing its 
profits with reference to its nominal capita.I say it has made one 
thousand nnd one per cent. It did make one thonsand and 
one per cent. on $1,000,000 but such a statement is absolutely 
meaningless. If we take all the profits of this business (the 
figures are in the record) down to 1897 or 1898, they averuged 
fourteen per cent. per annum of the capital assets of the business, 
the tangible assets only, and not including the good-will and 
other intangible assets of these going concerns ; and since 1900 
twenty-five per cent. of the capital assets-the tangible assets. 
The figures for the years 1898 and 1899 a.re not in the record, 
but there is no reason to assume that they would vory these 
percentages. 

I undertake to say that if we bad assembled in this room 
the most prominent business men in the United States, t11ey 
'vould agree, if asked what should be the net re'fenues from a 
great business of this kind to provide liberal dividends, to 
provide funds for construction, development and expansion to 
meet the dema.nus of expanding trade and new oil fields from 
·time to time, they wonld sny twenty-five per cent. of the cap· 
ita1 assets. I have no doubt of that. The increase of profits 
in the late1· years is due to the increa..c;e of by-products, calling 
everything by-products that is not illnmina.ting oiJ, which a.11 
yield a larger profit than illuminating oil-the product of pop
ular consumption. The increase in by-products in 1906 over 
1895, was 112 per cent. Jn 1895 61 per cent. of the Stand:. 
a.rd's product was refined oil, and 89 per cent. by-products. 
In 1906 refined oil had gone down to 4.7 per cent. and by-pro
ducts had gone up to 63 per cent. Of the_47 per cent. that was 
illuminating oil 63 per cent. was exported and sold through
out the world, and 37 per cent. in the United States. As 
an indicntion of the growth and prosperity of its competitors 
we have ouly to refer to the Gornrnment's brief where it is said 
that in 1879 the Standard had from 90 to 95 per cent. of 
the business, whilst in 1904 it consumed 79.3 per cent. of 
the o~de oil refined in the United States and produced 80 per 
cent. of the refined oil aud 77.l per cent. of the naphtha, 
which are the products of the greatest maguitude.t The truth 

+NoTx.-Seo Government•s Brief, Vol. I, p. 145. 
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is that as the independent refioe1'S ha..ve given up scolding at 
the Standard and emulated its enterprise and energy and won 
confidence, their trnde has been incrensing and every percent
age of the Standard has been going down and down ; and so 
it will continne in the natural course of things. 
· I will read, as expressing the independent situation better 

than I can (and it is done by no friendly hand-the Commis
sioner of Oorpora.tions)-the following from one of his reports: 

" Many independent concerns hM·e gone a good way 
in the direction of integration. Thus many of tbe small 
refiners of Western Pennsylvania. and Ohio are inter
ested in crude-oil production, and supply part of the 
oil which they refine. A considerable number of them 
have small pipe lines or are part OWllSl'S of pipe lines 
for supplying their refineries with crude. A large pro
porbion of them have facilities for selling their products 
directly to retail dealers or are interested in marketing 
concerns which have such facilities. The great majority 
of the refiners, it is trne, have not carried integration 
nearly so far as the Standard. But some of them, such 
as the Pure Oil Co., the Gnlf Refining Co. (in conjunc
tion with the J . M. Guffey Petroleum Co., whfoh is 
owned by the same interests), the National Refining Oo. 
of Cleveland, and the Union Oil Co. of California, have 
developed the system of integration to a. degree ap
proaching that of the Standard itself. All of these 
concerns have pipe lines, refineries and local marketing 
inoilities. All of them carry the elaboration of by-prod
ucts to substantially the most complete point permitted 
by the character of the crude which they use. All ex
cept the National Refining Co. a.re latge producers of 
crude oil. All of them own tank an.rs and all, except 
the Na.tiona.1 Refining Co., own ta.nk vessels. Probably 
none of these concerns manufactures the accessory mate
rials of refining, packages, etc., to any suoh extent as the 
Standard does, but otherwise their system of integration 
is nearly as complete as that of the Standard. The 
difference between them and the Standard is rather in 
the volume of business tba.n in its comprehensiveness!' t 

tReport of Commissioner o! Corporations on the Oil Industry of August 
~th, 1907, at pages 636, 637. 
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Thus it appears that a.s the independents ba.ve put them
selves in shnpe to do business efficiently and economically they 
·are doing more and more oi it, from year to year as they 
could have done iu the past if they had been alert, courageous 
and enterprising. 

I cannot touch up·on the question of undue competition 
·or railroad discrimination, much as I would like to do so. I 
cailnot take anymore time. 

Mn. JUSTICE DAY: :(Jet me ask yon whether these briefs and 
this volume A-cont·o.in all of the r.ecord that-the Oourt will need 
in order to inform itself abont the case '? 
~. MrLBURN: The facts nre given in our brief, in 

Volume 2.· 
MR. JusTIOE DAY: We have here some twenty-three 

voiumes. 
Mn. M!IJBUnN·: Yes. 
Mn. JUSTIOE' DAX : But do we need anything more than has 

been furnished to us ~ 
MR. MILBURN: I do not think so, except that yon will have 

to refei:--
MR. JUSTICE DAY: By reference, of conrse. 
M R. MILBURN" (continuing): -To particu]a.r parts of the 

record. There is an effort in oar brief to bring to your atten
tio.n every mater.la! fact, with references to the testimony, and 
to present them fairly. The Government .has done that also. 
From my point of view, I prefer the notes to the Government's 
:brief, '\vith their .references to the, record, to the brief itself, 
·which is very ample, and which gathers up all the hearsay and 
aU the suspicions and-all the rumors of forty years and pre
.sents 'them as the tacts in the case with considerable literary 
power. 

Ma. JUSTICE MoKENNA: You submit your case on the brief 
and the argument ? 

Mn. MILBURN : I submit our oa.ae on the facts set forth in 
our brief. 

TBn CHIEF J UBTICB : On the facts refe1Ted to there. 
Mn. MILBURN: Yes; on the facts referred to and the refer

ences to the record. 
MR. Jus'.l'IOE DAY: You do not present the facts with any 

less force tbnn do the Government ? 
MR. MILBURN : We are modest. The facts are particularly 

, 
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complex. Everything is embodied in the reco1·d that has oc
curred during the forty yen.rs of the life of this concern. That 
it has done some things in slrl'enuous times (and there have 
been strenuous times) w11ich it should not have done I am not 
here to dispute. That is human, and the men who mannge 
corporations are just as human as the men who manage their 
individual affairs. Forty years of continuous history is a long 
el.pa.nee; but there it is, and whatever there may be that from 
a. moral standpoint seems to suggest criticism, there is nothing 
that goes to the root of the matter when both sides of the 
question ure examined. We have to depend as to all such 
matters on the careful attention that I know the Court will 
give to this ,record. I have presented the subject imperfectly, 
there is so much of it. There are still many features of the 
case I would like to discuss, but I have not the time. The 
great issue is th& common ownership, and the division of the 
aingle token of that ownership with its de.finite value into 
thirty-seven tokens, the value of each of which will be a. matter 
of future e:tperience. I need not sny how momentous a. matter 
that is to the ownel's of the stock of the Standard 0£ New 
Jersey, the market value of which is over $600,000,000 nnd 
whose dividends are $40,000,000 a year. No one can say '1.'ba.t 
the market value of the substituted shares oI the tbirty*seven 
corporations will be if many of them crui find a market at nil. 
Should stockholdings of such immense total value be revolu
tionized me1·ely to conve1·t an equitable ownership of the 
thirty-seven corporations into a legal ownership? Is not tho.t 
the net result of the decree because it does not seek to dis
turb the common ownership beyond that? It is a momentous 
issue, and one can only be thankful that it is, for final solution, 
before a. Court which follows the star of reason, and does not 
hear the voice of passion or prejudice. 
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AFTER RECESS. 

Argument of DAVID T. WATSON, Esq., on 
behal£ of the Standard Oil Company, of 
New Jersey, et al. 

Mn. WATSON : With the permission of your Honors, it is 
my duty to try to argue to your Honors two questions in this 
case; and I am allotted one hour to do this. 

THE CHIEF JusTIOE: Yon have two hours and seven min~ 
utes left on your side. 

Mn. 'V ATSON : Yes ; but for myself, I mean. 
MB. JOHNSON: Take the hour and seven minutes yourself. 
Mn. WATSON : Each of these questions involves very con-

siderable detail, and if fully discussed would require the 
citation of authorities, and the discussion of them, and 
the citation of evidence. That, it is apparent, it is im
possible for me to do within that time. Therefore, if my ar
gument seems to be rather sketchy, rather a drawing, as vivid 
as I can make it in chalk, of the outlines and the prominent 
features which I think should determine these two questions, 
you will unde1·stand why it is. 

Before I go specifically to these questions, while perhaps 
after all this discussion it is not necessary, I do desire tQ im
press upon this Court this fact, which stands pre-emi
nent in this cuse: You never ba.ve had a case like this 
before you under the Sherman Act. Eve·ry case that 
yon have decided was decided on grounds aud under facts 
which are dissimilar, nota.bly dissimila.1·, from the case o.t bar. 
And I take up, just for a moment, a rupid sketch of how this 
Standai·d Oil plant arose. Now let- me tell you: 

Oil was dwoovered in Western Pennsylvania iu 1859, in 
small quantities at first; but in 1865 it increased to a produo
tion of 2,500,000 barrels. Then it was that John D. Rocke
feller and William Rockefeller and several other me~ entered 
into the oil business. This oil, if yq'nr Honors please, was at 
first produced in a. smaH section of Pennsylvania. The wells 
were what were called gushing wells-" gushers." The busi
neiis grew after a. while to a production of three and four 
thousand barrels of oil per day; with the result that producers 
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not having the facilities to take care of it, not ha.Ying the 
fncilities to refine it, at lenst one-half of that oil, for weeks 
at a time, was wasted and lost. 

As I have said, the field -0f production started in Westem 
Pennsylvania. Slowly, but very slowly, it traveled into New 
York. Then, as the yetttS passed, as what was called "wild
cat.ting,, went ahead, oil was discovered in Ohio, in Indiana., 
in Oklahoma, in California, in Texas, and in very many of the 
Sta.tes of this Union. The production of oil jumped in rapid 
:figures from 2,500,000 bo.ITels in 1865 to 126,000,000 ba.rxels in 
1906. Notice that, if your Honors please-it grew to fifty times 
the production of 1865 in 1906. Notice, too, the figures by 
which this quantity was rapidly approached. It jumped up to 
26, to 30, to 40, to 50 and to 60 millions. This, too, waa in 
the case of a product whieh, when it started, many men 
thought would suddenly ce~e; a mining production, the 
location of which no man knew. Millions, literally millions of 
dollars were thrown away in what are called u wild-cat,, wells. 
And when you talk about the great earnings of oil, let me take 
yonr Honors tc> Western Pennsylvania or any deserted field, 
and yon will :find ns much money, within a smnll proportion 
of the oil territory, sunk in unproductive wells as you will 
find made out of the oil that had been produced from the 
ground. 

It was neces$ary in the first place for people who intended 
to make this a life work to carefully consider and lay out their 
ground, and see wha.h was to be done. The very first thing 
that was required was the protection of the production. The 
next thing was its trnnsportation to the refineries. The third 
was the economy of the refining, and the improvement of the 
quality of the oil. And the next was the transportation of the 
refined oil and the by-products from the different xefineries to 
the different places for sale. 

As the production increased, as it grew and jumped from 
State to StateJ these men who had entered into thia business,
onr friends say, simply as conspirators to evade the law
these men who made this business their life work, who put 
into it every do1lar they owned, and risked the fortanes of 
themselves and their families in this business and in the ex
tension of it-this Court is nsked to believe thab these men 
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got np a conspiracy in 1870 by which all they sought woe a 
maleficent effect upon the trade in the oil business. 

Why, look at it-look at it,.if the Court please 1 
First they built a refinery at Cleveland. How did they get 

their oil there ? They paid $2 a batTel for tnking their oil 
there. Look at the amount of that. Next, all along through 
the oil regions there was rafinery after refinery erected, 
temporary st1·uctures for the refining of oil. in Cle,·elnnd 
.there was erected a first-class plant by these men, producing 
first-closs oil, making it for less, selling · it for less on the 
market, and, of course, taking tbe trade. Thant. as the pro
duction went West, loolf how they followed it I I have a 
map here that I will hand to yoor Honors, with your per
mission, hereaf~er, by which you can trace the whole <.levelop
ment of this plant, and follow it in connected links {uot dis
connected units, not things standing alone and built for that 
purpose~ but in connected units), ruuning from Oklu.homo. until 
it reaches the Atlantic Oceau noar New Y 01·k. 

Not only that : The oil that is developed in Oklnbomo. 
connects, through these pipe-lines, with every one of the 
eighteen 1·efineries. No one of these refineries was erected 
exoept to supply the necessities of the immedio.te location. 
All these were built by whom ? By one group. There never 
-was a division. They were built by one group, by o~e greai 
partnership. ~hey started first individu~lly. Then they or
ganized us partners. Then they organized as a corporation. 
Then they organized as a trust in 1879. 'fhen, in 1882, it 
went into the form~l trust·; and then, in 1899, it was con
veyed to the Standard Oil Company of New Jersey. But it 
was always . one connected whole-always. It was nlways 
owned by Qne group·of owners. There never wn8 a diversity 
of ownership. 'l'here never was competition between these 
people. You could not imagine that partners themselves 
would compete among tb.emselves, or thnt the owners of stock 
in a. corporation that held fifteen or twenty refineries 
would compete among themselves by means of these different 
refine1ies which they owned. 

So, if your Honors please; when you come down to to-day and 
lo.ok upon this case, reroembel' that you have got what you never 
had before: You have a connected, unified plant; you have 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



66 

a. plant that was necessary for the economic prod nction and 
refining and transportation of .. this oil. Not a single link fo 
that whole chain of buildings, of physical structares, is tainted. 
It may be thgt some men have used these machiae1ies to make 
oil, which oil they put into interstate commerce, in an im
proper way. But that did not taint the refineries or the 
pipe-lines 01· the reservofrs or the tank-cars. All men 
and women, irrespective of their attitude townrd the Stand .. 
ard Oil Company, must admit tho.t here is a. plant un
equaled in the world-unequaled in the world for the purposes 
for which ib was built. It is an honest plant. It is built 

. without regard to money. The refinei:ies a.re the best. The 
pipes in the pipe-lines a.re the best. The reservoirs are the 

·best. They a.re located in the most adva.ntngeous positions. 
·And talcing it all together, if your Honors will aearch this 
country far and wide, here is an unequaled plant. Here is a 
plant capable of infinite good. Why should it be destroyed ? 
I t is capable of infinite good. .And it is the disintegration, pra.c
tioally the clestrnction, of this unified plant, in which to-day is 
invested probably $400,000,000-it is this disintegration, this 
destruction of this unified plant against which I formally and 

. pronouncedly protest, and como immediately to the discussion 
of the questions which are committed to me. 

If your Honors please, there is in reference to these 
trust cases one rule to which I may refer. I must 
find the issue, as my friends must on the other side, in the 
plea.dings. There must be something averred and something 
denied, and the point raised. Now, what was it that was 
averred in this case, and what was the issue that was raised? 

Why, the averments were that in 1870 John D. Rockefeller, 
William Rockefeller, and one or two others, combined and con
spired to associate themselves together for the purpose of re
stricting trade and monopolizing the oil business. It was not 
any divergence into any other trade. These men built this 
plant. It is only fit for the production und the refining and 
tra.nsporta.tion of oil. And the charge made in this petition 
was-just let me read you a line of it : I read from page 6 of 
.Record A : 

" That the delendnnts, John D. Rockefeller, William Rock
efeller and HeDl'J M. Flagler, in or about the year 1870, and 
ut all times since that time, together with the other individual 
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defendants herein, 'vho thereafter from time to time, between 
·said time and 1882, joined said conspiracy, to wit, Henry H. 
Rogers, John D. Archbold, Oliver H. Payne, and Charles M.. 
Pratt, entered into and have ever since been engaged in a con· 
apiracy with each other, and with other persons, corporations, 
co-partnel'Ships and limited partnerships " -

To do this thing that I tell you. And then, if your Honors 
please, here follow some three hundred poges of the averment 
of all kinds of thingd-re bates, illegal con tracts, taking unfair 
advantage of competitors; etc. We denied this averment; and 
the issue then, of course, was: •Is this true? Was there a 
combination made in 1870, and was it continued through? ' 
And the question seemed to be simple enough. 

Twenty thousand pages of testimony were taken on that 
issue, and your Honors have that i·ecord before you. When the 
court below came to consider it all, what did it.say? There 
is not a single page o! it that is relevant to the issue that we 
have before us. It turned its back ou it all; and while it 
hdd that the Standard Oil Company of New Jersey had vio
lated the Sherman .Act, it said that the reason it bad violated 
-it was not becaude of a conspiracy in 1870, carried. down 
through all these years ; not because of these things that oilr 
friends have reiterated a.nd colored and tried to make promi
nent to your Honors-not that. The cour~ below said that 
the combiuation that was formed was since 1890 ; not in 1870. 
They said it was since 1890, since the twenty years in ·which 
our friends locate these alleged illegal acts-since 1890. .And 
then that the conspiracy consisted in what? Anything fraud
ulent? Any deceit? Not at.all; not at nll. It consisted in 
the joint owners of this joint plant conveying it to the Stand
ard Oil Company of New Jersey and taking stock for the 
same. 

There is the. length and breadth of their offending. That 
is this fraudulent organization thnt stops only at the prison 
bars. When we had a. trial in the court below, the only thing 
they condemned us for was that-You in 1899, then a. lawful 
body of men, holding a lawful property, built with your own 
mea.ns, owned by yon all as a single group, nnder control of 
trustees-you men in 1899 conveyed this properiy to the 
Standard Oil Company of New Jersey and you took stock for 
it ; and that is a violation of the Sherman Act. That in itself 
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is a restriction of trade. That in itself is a monopoly, seeking 
.by illegal means to exclude other traders from this oil busi
ness. 

Not only that, if yonr Honors please: What did this 
petition pra.y fo1· when it was presented? Why, let me show 
you. 

The petition prayed that the court below would do what ? 
Would dissect, would cut into tbirty-eight pieces, this one 
plant ? Not at all-not at all. What it prayed was that the 
conrt would enjoin every one of the · defendants, and each lllld 
every one of them, from doing any act in pursuance of or for 
the purpose of carrying out this conspiracy. Your Honor will 
find that in Record A, page Ill. 

What did the court do ? Why, the court made a decree 
practically confiscating this property, this pJa.nt-practfoally 
destroying it. I say " practically u : I do not men.n to say, of 
course, that it destroyed one hundred per cent. But it did in 
great degree destroy this plant. It cut it into thirty-eight 
sections, and it bound hand a.nd foot the men who as a single 
group owned each one of these separate plants, ns I will 
hereufter describe to you, until it made it practically impos
sible (I use that e~pression advisedly) for the owners of this 
group under this decree, to successfully opero.te any of these 
plants. 

But, if the Court please, there was not only tbat in the 
case ; they not only restricted them in that way, but they did 
this as to each one of these thirty-eight plants. Each one of 
them is owned by exactly the same three thousand men. 
Ea.ch plant bus to stand alone. It is the oil business, you 
know ; and we have got to produce oil somehow. We have 
got to get it from the wells up into our refineries and oar 
reservoirs. We have got to refine tha oil. We Jui.ve got to 
find some way to transport it from the refinery. If we want 
to export it, we must uae ships. We are thirty-eight groupR, 
each of the same three thousand men. 

Mn. JUSTIOE McKENNA: Yon say "thirty-eight'' because 
there were thirty-eight corporations ? 

Mn. WA.TSO~~ Yes, sir; thirty-eight corporations, by means 
of which we hold all these different properties. The Court 
segregates these thirty-eight groups a.nd in effect the Com't 
says : If you make a contJ:aot, e:tpress or jmpJied, whether in 
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reference to the price, to the transportation, to the purchase 
or to the sale of oil, you violate this injunction. And that is 
the decree that was made. under this prayer to restrain these 
people from continuing those illegal acts: 

If the Court please, what i:s the first question to which I 
now come? 

That question is, the opiniotJ. in which the Coud gave its 
i·easons for the decision against these defendants. And I -shall 
take up the findings in the first section of the decree, to wit : 

In SecLiou 1 it was decreed that this sale to the New Jersey 
corporation was a. violation of the Sherman Act, and consti
tuted the offense of which we were convicted. And just let 
me urge this, because I never thiuk of it without being 
impressed with the peculiar situation we are in: What is 
the tiling that we did that was iJlegal? And I press that 
on your Hon·ors now. There is not a single sentence of 
the Court below finding fraud. There is not a. s~ngle sentence 
of the Court finding intent. There is not a. single thing 
sn.id a.bout our desire to exclude others from the h·ade, or 
that, illegally, we ever did exclude them from the tra.de
not a. single sentence. And yet the Court held tlia.t this con
veyance to the Standard Oil Company of New Je1·sey was n. 
crime under both sections of the Shermo.n Act. And, if so, 
these people who participated in it became criminals, liable to 
be punished for ma.Iring that conveyance. That is true. 

I£ your Honors please, look at it with me now for a 
moment, because I do not think any one admires the Circuit 
Court of the Eighth C.llcuit more than I do. The learning 
a.nd a.bility of those gentlemen is beyond dispute. And yet 
for the life of me I cannot understand this decision. 

I could have understood it if the Court had found as a. 
·fact that this conspiracy had existed; that it was carried out 
by unla.wful mea.nB'; that it was using 'nnln wf ul means to eject 
others from the trade. I could understand, of course, tha.~ 
by going Uil.der a corporation we did not shield ourselves from 
those unlawful things. We could no more commit wrong. 
under a corporation than we could under a partnership or a 
t-rust. And tbo.t is what your Honors really decided in the 
Northern Securities case. . 

But the Court did not find that. It said: Apart from all 
ihese charges, not connected with them, not influenced ,by . 
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them, the very thing that you did (this conveyance to the 
Standard Oil Company of New Jersey)-you, the lawful O\Vn

ers of a lawful plant, operating it under the law, amenable to 
the l&w, the owners of it, the men who built it as one whole, 
who made it a unique and a perfected pfo.nt-this thing done 
by you meo, simply because you resol ved to take advantage 
of the laws of New Jersey and convey this plant to them, is a. 
violation of the Sherman Act; it is a. restraint of trade; it is 
an attempt to monopolize trade. 

Why, if the Court please, we did not gain one power under 
the corporation that we did not have under the trust. There 
were no new managers put into the field. There was no 
new property anywhere. There were no new paths that we 
trod. It was the same identical people. We did not associate 
other people with us. It was the same joint ownership. We 
did not put in alien property. It was the same joint property 
that we owned. Pray tell me how a conveyance to the Standard 
Oil Company of New Jersey, under the circumstances, could 
restrain, could monopolize the oil business by unlawful e~
clusion? 

Was it unlawful to convey to the Standard Oil Company of 
New Jersey, except under a decision like this? Was not the 
question of the right a question of the law of New J ersey? Is 
it true that the Federal courts sit in the avenues of interstate 
trade to question the methods in which the citizens of the dif
ferent States carry on their business? Is it true that the 
F ederal courts sit to investigate the question of the title and 
the combinations of the titles of the physical structures in the 
State, merely because, perchance, I may use a. refinery to make 
oil, which oil I take and introduce into interstate trade? 

I trow not. And yet this conveyance per se and in itself, 
and not anything else, is the great crime of which we have 
been convicted, a.nd for which this sentence is made. 

Why did the Com·t do that ? The court said beca.u$e they 
were bound to ; they bad to follow this Court; and they said 
that is what your Honors decided in the Northern Seourities 
case. 

I knew something of that case in its origin in St. 
Louis. Let me see if I cannot, in three different ways at 
least, and without any diffionlty, ma.ke the broad dividing 
line, so that the man who looks and wants to get the tn1th 
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never can doubt tba.t the one case bears no relation to the 
other. 

What was the Northern Secu:rities case? Here were two· 
parallel and competing railroads, with their connections, run
ning :h·om Chicago to the Pacific Ocean. They were parallel 
and competing. Morgan and Hill and some others gofup two 
groups of stockholders for the purpose of merging those roads. 
The case finally came into this Court, a.nd is kno\Vn as the· 
Pef\.rsall cnse. And your Honors gave them warning then, and 
said io so doing that it was perhaps not the dfrect; issue in, 
the case before yol1-but you gave them warning then that 
if they attemP,ted to and did merge and consolidate those 
roads, it was a conspiracy in restraint of trade a.ncl a monopo
lization of the trade, and it ~'as illegal. 

Morgan and Hill at once abandoned it. Then the ques
tion was, "Is there any legal way by which this can be done?" 
And some leai·ned gentleman in the East (I have never heard 
who it was ; since the decision of this Court I never could fin~ 
the ma.n who did it, or who would admit that he did it) ndvised 
tha.t if Morgan a.nd Hill and these other people created a cor-· 
pora.tion under the lo.,vs of the State of New Jersey, it would 
have the power to buy the capitfll stock of each of these 
companies; that thereby they could, under the law of New 
Jersey, merge and consolidate; and the effect would be thnt 
the New Jersey corporation (and of course the stockholders 
in it) gained a power to do what? Why, to do what your 
Honors said in Pearsall's case could not be done-combine 
and merge these two parallel ond competing roads. 

Do not your Honors see that they were after a legal power· 
to merge and consolidate these roads, and they tboaght they 
hnd it in the New Jersey corporation? And, if your Honors 
will remember, the battle in part there was over the question 
of the passing of the title, and the power of this Court in raf
erence to interstate commerce. But you all agreed, as of 
course you would, that no matter what the attempt was, no 
matter under what form or guise or disguise, no person could 
evade the Sherman Act, and that this attempt under the la.ws 
of New Jersey to do that was of course futile. 

H ave you any such case as that here? Did we seek to 
gain any new power under the Standard Oil Company of New 
Jersey. Not a bit. After we had conveyed to the Standard 
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Oil Compilny of New Jersey we had exactly what we had be
fore, except that before we held a trustee's certificate ; after· 
wards we held st-0ck of the Standard Oil Company. But we 
had identically the interest, of the identical -valu~ under the 
control of the identical persons, thnt it was before. We did 
not get a. pmver; we did not seek a power ; we did not restrict 
competition. The1·e was no competition to restrict. The 
group that conveyed was a. jointly~owning group tha.t did not 
compete. 

Is there any similarity between these two cases? 
Again : there were two groups that owned these two rail

roads. They both sold to the Northern Securities Oompo.ny; 
and then the stockholders in each got an interest in tile stook 
of both companies. You see, there wo.s a merger of the two 
roads. A stockholder in the Northern Securities Oompany, 
who was formerly a stockholder of the Northern Pacific, now 
got an interest in both the Northern Pacific and the Great 
Northern. Is there any sueh thing as t!Jnt in our case? 
There they gained new property. Tl1ere they gained a. new 
power. There they advanced on the road to monopoly and 
the 1·estraint of trade. 

My friend, Mr. Kellogg, (and of course he is unintentionally 
mistaken) says that there was only one gronp of stookholders 
that owned the Northern Pacific and the Great Northern; that 
they were not competing at all. I do not know why they con .. 
veyed to the Northern Securities Company if that is true, be
cause iI they had merged before I do not see vo•hy they wanted 
to go in under cover of that. But he says there was only one 
group. Why, if your Hono1·s please,'what do we find when 
we turn to the bill in thu.t cass ? I ho.ve said to your Honors 
that I had something to do with that cnae originally, and I 
thought I knew at least that much about it-as to what i6 was 
the GoYernment charged. 

I find thu.t the bill says : 
" Tha.t nf; the time mentioned "-
That is, a.t the time of this conveyance to the Northern 

Securities Company-
" These two rs.ihvay sysooms were then engaged in Active 

competition with one another" (193 U. S., 203). 
· lt was not a merged, consolidated group. There were ~wo 
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independent roads actually engaged in competition with each 
other. That is the charge in the Northern Securities bill. 

n is said ·that there was an inside group. As I understood 
M.r. Kellogg, he said that Mr. Hill and some distinguished 
gentleman from Canada 11ad an inside group of stockholders in 
both properties. But if your Honors will t11rn to the testi
mony of Mr. Hill, which I have before me, you will find that 
Mr. Hill says that that is not so. He says some of his 
friends and himself held, together, from seventeen o.nd a half 
to twenty millions Qf the Northern Pacific. (Printed record 
of No. Sec. Case, Vol. I., pages 47, 48; 52, 58.) What was the 
·Capital stock of the Northe1·n Pacific? Oue hundred and 
nfty-fiye millions. My friend said that the preferred stock 
conld not vote there. He is mia~eken. The preferred stock 
<:ould and did vote, although the common ho.d the right to 
.and did, in the end, retire the preferred. So that when the 
-Oourt below said that they were bound by the decision of 
this Court in the Northem Securities case to decide as they 
did. with great submission to their learning and ability I do 
think that they made a. pla.in mistake. 

Bnt what else did the Court say ? A.nd I want to empha
size this, because I do not want to o.1·gue this case on some 
-question that I think is perfectly clear on the focts a.s the 
Court below found them, and then be told that I have not 
-discussed other facts. I am p1·es~nting the question as it 
was presented by the court. I am discussing the reasons the 
Court ga.Ye for the decision. And I am attempting to per
·~;uade your Honors that that conclusion fa wrong. 

What else did the court below say ? Why· was it that this 
simple change of ownership from a. partnership to a co1·pora.te 
form-that simple change and nothing else-was the offense P 

In the Joint Traffic cnse, when pressed with an argument 
to the effect that ii the Act was literally enforced all 
kinds of combinations would be restraints of trades, and 
"Society would be disintegrated, each man as a. warrior 
i;o protect himself, your Hon,ors said that it never had 
been suggested, within your knowledge, that the organiza
tion, und.er a corporate form was a violation of any law, 
that that was a. combination in restraint of trade, or that 
tha~ was a monopoly. Thab was a 1aw£ul means which has 
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produced untold good, and I ngree in large degl'ee hns pro
duced wrong. But it wns a lawful means organized for the 
purpose of developing trade, that enabled the poor man of 
whom we bear so much, to take an interest in the joint enter
prise without the danger of being ruined by a failure. And 
yet it \va.s the conveyance to this ]awful means, it was the 
conveyance to this lawful corporation, by people who had 
a right to convey, that was our offense. 

But the Court said : You are able to look after the details 
of your affairs better by this conveyance. You a.re able to 
agree more easily as to profits. You are able to agree more 
readily as to prices and one or two other things ; and these 
are the abhorrent things that prevent yon from coming to
gether, under this Corporation. 

But is thnt true ? Under our trusteeship, under oar 
joint ownership, could we not easily agree upon price3? What 
is a trustee ? He is an agent appointed to represent me in 
my business, and the scope of his power depends upon my 
consent. What is a trust ? It is a conveyance, known for 
hundreds of years, whereby one man puts his real estat~ or 
his personal p1·operty in the charge of his agent to manage 
and care for. Did we not, under the trust organization, have 
every bit of power that we had under the corporate organiza
tion? 

Mn. JusTIOE HAnLAN : Whom do you mean by" we"? 
Mn. WATSON : I mean the Standard Oil group, sir. 
Mn. JusTIOE HARLAN : That group of thirty odd corpora

tions? 
Mn. W A.TSON : Yes, sir. 
MR. JUSTICE HARLAN : Let me ask you this question just 

there : Suppose we call one of those corporations A, and one 
B, and one C, for illustration. They were each mnnaging 
sepo.rate properties ; were they ? 

MR. WATSON : Yes, sir. 
Mn. JusTIOE HARLAN: Separate oil? 
Mn. WATSON: I do not want to mislead your Honors. You 

ask " separate oil ? " Do you mean separate ownership ? 
Mn. J usTIOE HA.BLAN: No, no; I mean separate plants. 
Mn. WATSON: Your Honor used the word "oil," and I did 

not understand you. 
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MB. JusTIOE HARLAN : They were managing• sepnrato 
plants? 

:MB.WATSON : Yes. 
Mn. JusTIOE HARLAN : In different parts of the country ? 
Mn. WATSON : Yes. 
Mn. JusTlOE HARLAN: Did the ownership of stock in Cor

poration C entitle these stockholders, per se, to an interest in 
the stock of Corporation A ? 

MB. w ATSON : Through the trash ? 
Mn. JnsTIOE HARLAN : Through the tmst. 
MR. WATSON : Yes, sir ; through the trust. 
Mn. JosTCCE HARLAN: Without the trust they would have 

been entirely separate? 
Mn. WATSON : Oh, yes, sir. Bnt they are all owned by the 

same persons, sir, if you could say " separate " under those 
circumstances. 

MR. JusTIOE HABUN: Do you me8.-n tha.t the stockholders 
in Corporation 0 were exactly the same stockholders as those 
in Corporation B ? 

MR. WATSON : Just exactly. There was not a divergence of 
interest. 

MB. JusTIOE HARU.N: Running different plants? 
:MR. WATSON: Running different plants. 
MR. JusnoE HARLAN : In different parts of the country. 
Mn. WATSON: In different parts of the country-all owned 

by the same people. There wns no separation of ownership at 
all. There was no separation of the persons. 

TaR CHIEF JUSTIOE : I was under the impression that the 
judgment of the lower court proceeded upon the assumption 
that the combination of these owners in the trust was subject 
to the same infirmity as would b~ their combination in this 
corporation. 

'.MR. WATSON: It expressly said, sir, thaf; it would not con- . 
sider or determine the question of legality. but did so.y that 
they were subject not to the same infirmity, but to the same 
control. Perhaps I did not understand your Honor's question. 

THE CHIEF JUSTICE: Did not the Court below proceed upon 
the theory that the aggregation of the owners of all these cor
porations in a. trust was subject to th~ same infirmity that the 
aggregation of all these owners in the Sto.nda.rd Oil Compnny 
of New Jersey was? 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



76 

MR. WA'.l'SON: Oh, no, sir. 
THE CmEF JusTIOE: Then your argument, as I understand 

it, proceeds upon this theory : You start with the premise that 
the trash was legal ; and, ther·efore, you say, the trust baiog 
legal, the Stnnda.rd Oil Company was legal ? 

MR. WATSON : Yes, sir. 
THE CsmF JUsTIOE: .A.re you not, therefore, begging the 

-very q nestion upon which the lower court put its decision ? 
Mn. W ATBON: Oh, no, sir I That is what I said tq your 

Honor, and that fa what I read from the decree; and that is 
what is undoubtedly in the case. The Court assumed the val~ 
idity of that trust. I do not say it conceded it. I do not say 
it held it. 

Mn. JusTJOE MoKENNA.: Do you mean to say that the Court 
has held that if the trust had been in the situation of the 
Standard Oil Company, it would not have dissolved the trust? 

Mn. WATSON : Oh, no, sir; it did not say so. But what I 
do say is this : The Court said that all that happened prior to 
the conveyanca in 1899 to the Standard Oil Company of New 
Jersey was unimportant, and that they would not consider it. 
They said that the illegality was ihe conveyance to the Stand
ard Oil Compaoy oI New Jersey. If I had time, sir, I could 
read yon half a dozen extracts from the opinfon along that 
line. 

Mn. JusTIOE MoKENNA.: Was not that because at that time 
the law condemning this combination was not in existence ? 

Mn. WATSON : Oh, no, si.r ; because, remembe1·, the combi
nation was carried on until 1899. It is so alleged, you know. 
Our trusteeship in part existed until 1899. It operated nine 
years after the Sherman Act was passed. Oh, no 1 

Mn. JUSTICE McK.ENNA : What page are you reading from? 
Mn. WATSON : I am looking now at page 17 of my brief

page 17 of my revfaed brief. You will find a number of cita
tions there. Let me just make certain of that now, while I n.m 
at this point. 

THE CHIEF JosTIOE : I did not want to interrupt you. 
MB. WATSON : Oh, no, sir; I beg your Honor's pn.rdon. 

I thaok yon for interrupting me, because I do not want to talk 
here for talk's sake. 

THE CHIEF JusTIOE : I understand tbe.t. 
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MR. WATSON : Lam trying to convince your Honors thab I 
am right about this; and I am certain, if your Honors will 
pardon me for saying it directly, that when you read the 
opinion of the Court you will agree with me. 

THE CHIE.Ii' JusTICE: Thnt is all I wanted to know. I would 
not stop to es:plain it, because your time is limited ; nod I cer
tainly see your answer to it now. 

MR', WATSON : Yes, sir. 
THE CHIEF JusTIOE: And I must investigate it. I j ust 

wanted to understand your position. 
Mn. WATSON : I must rely, of course, upon my brief for 

eTer so many things here. 
THE CmEF JUSTICE: Yes ; pardon me. 
Mn. W .A.TSON : You know I have only fifteen mfoutes more. 
THE CHIEF JusTIOE: Yes. I am sorry you have not an 

hour. 
MR. WATSON : Your Honor is very kind indeed, 
Now let me ask another thing : What did the Court 

say were the illegal things that we were doing after this 
conveyance was made in 1899, ~nd down to 1906 ? Did 
tbey find that we were takiDg :rebates? Nob n.t all. Did 
they find any fraud or deceit, or that we were holding our
selves out as fictitious companies and deceiving the public ? 
Not l\t all. Is there anything in the four corners of tbat 
opinion which designates any act by these people between 
1899 and 1906 as fraudulent nnd unlawful? Not at all. 
What were the illegal things thn.t we were doing ? Why, let 
me read to your Hono1'S the things that the Conrt said were 
illegal things.that we were doing in 1906: 

"The power to vote the stock,"-now, rem'3mber, these 
3re the illegal things in the Standard Oil Company-" to 
elect the officers of the subsidiary corporations, to control 
and operate them and thereby to restrict th~ir competition in 
interstate and intel'na.tional commerce was illegally granted " -

And I call you:r: Honor's attention to this, because it is a. 
direct answer to your question-

" Was illegally granted to the Standard Oil Company of 
New Jersey in 1899, and that company ever since has exer
oised unlawfully and is still so using that authority, ~he seven 
indi vidua.l defendants are dominating and dir~cting its exer
eise of this power, the subsidiary corporations are kn°'vingly 
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submitting to and assisting that exercise and all of them are 
participating in the fruits of it. These " -

Not fraud ; not rebates; not nnla.wful exclusion of other 
people-

" These are menacing and continuing violations of the Act 
which the Congress bas imposed the daty upon the cour~ to 
restrain and prevent" (Record A, page 583). 

The illegal power granted in 1899 is continued by these 
votes for the directors, and that is the menacing tbing
not unlawful acts; not going out and seizing some small 
trader in South Africa and defrauding him out of his busi
ness ; not any of those things that my friend here has spent 
some three hours in discussing. It is these menacing things
the methods of e:x:ercising of the power that the Standard Oil 
Company of New Jersey has by reason of the conveyance of 
the property to it. 

Let me come now to the second question1 and that is the 
decree. 

I say this decree is practically a. confiscation ; and there is 
nothing in the Sherman Aot which authorizes a confiscation 
except under Section 7, where, if the property is caught in 
transit, the court may confiscate or forfeit it. But that is the 
only instance in the .A.ct where confiscation is allowed. 

Look at what this Court did. First, it enjoined the Stand
ard Oil Company from voting the stocks in all these other 
companies. Suppose, if the Court please, just to illustrate the 
matter, I had wanted to go into the oil business in 1865, and 
that as the business developed I wanted to follow it. That 
would be perfectly natural-to want to follow it. Suppose I 
wanted to create a large business, and I took in my friend, the 
Attorney General-who was a. better business man than I was : 
As we went on, he might think that the thing was a little risky, 
and say: ''Well, now, Watson, as we go along> we will incor
porate under the laws of each of the Sta.tea. That is the easier 
way to hold real estate ; it is the easier way to manage it, and 
it is the easier way to manage our affu.irs.7' So suppose 
we incorporated under the ]a.ws of a. dozen different States: 
Wonld that have been a. restriction of competition? Would 
that have been a. monopolizing of trade? And yet that is 
what these peop1e did-tha~ is all. They obeyed the laws of 
the different States. 
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In the first place, under this decree the Standard Oil Com
pcmy cannot vote any of the stocks of these companies that it 
holds for 5,000 stockholders. It cannot receive any divi
dends. It cannot in any way interfere with the manage
ment of these subsidiary companies. .Now, remember, in 
the end it is the same people who own the subsidiary 
companies that own the Standard Oil Company of New 
Jersey. So there is a restriction against the group here, 
oalliug themselves the Standard Oil Company of New Jersey, 
and against that same group over there, calling themselves 
the Standard Oil Company of lndiaun, that they sbo.11 not in
terfere with each other ; they shall not exercise any influence 
on the other group in the other State. Of course, if the Stand
ard Oil cannot get any dividends, if it caunot get any money 
to declare a dividend, its stook at once becomes practically 
worthless. And here you have, in the Standard Oil Company 
of New Jersey, 1,600 stockholders whose holdings amount to 
from one to five shares ; and that stock, held by them as an 
investment, as a. thing they can borrow money on, or sell, or 
receive dividends on, is depreciated until it is practically 
worthless. 

Then the Court said: But you may disiutegrate. You 
may convey to each one of the stockholders of ti.le Standard 
Oil Company his share in the thirty-seven sub-companies, giv
ing him his proportionate interest in each. 

It results in this : Any mnn that owns less than five shares 
.of the stock of the Standard Oil Company gets o. fractional in
terest in the stock of these thirty-seven different compa.nies
a. fractional interest only. He cannot vote it, because a. quarter 
of a share of stock cannot be voted. There is no way of trans· 
ferring it. Nobody wants to buy it. And under the decree 
here, as I will show you in a moment, he cannot unite it with 
something else. And therefore he is ruined so far as his stock 
is concerned. 

The sixth section of the decree begins : 
" That the defendants named in Section 2 of this decree "
That is, the thirty-eight companies, including the 

·Standard Oil Company of New Jersey-
" Their officers, directors, agents, servants and employees, 

a.re enjoined and prohibited"-
Let me a.sk your·Honors to follow, now, the great skill 
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with which this decree is drawn. In the first place. it enjoins 
all of them from continuing the combination adjudged illegal 
thereby. If yonr Honors are looking for that decree, you 
will find it on page 528 of .Record A. They are enjoined, in 
the first place,-

" From continuing or carrying into further effect the com
bination adjudged illegal hereby. 0 

Secoud: 
"From entering ioto or performing any like combination 

or conspira.cy the effect oJ which is, or will be, to restrain 
commerce iu petroleum or its p1·oduots among the States, or 
in the Territories, or with foreign nations." 

That goes outside the combination charged. Not only 
shall you not continue your present combination, bnt you 
$ball not make e.ny other combintttion. 

And, third, you are forbidden-
" To prolong the unln.wful monopoly of such commerce ob

tained and possessed by defendants as before stated:• 
Let me ask your Honors in all sincerity to read with me 

the latter part of that decree, and to answer this question : 
Would Ally int~lligant man who had a. respect for his own 
person, and did not want to run. the danger of inl10.bitiDg a. 
prison, attempt to operate any of these plants under these 
conditions ? 

You must not do these things, either-
" (l) By the use of liquidating certificates, or other written 

evidences, or a stock interest in two or more potentfo.lly com
petitive parties to the illegal combination." 

Here are these men that only have five shares of stock. If 
the Court would all°'v the defendants, in a dist1ibutio11 like 
that, they might make up and give to these small stockholders 
a share representing an interest in several subsidiary com
panies. But the Com·t says: "Yon shall not do it. You shall 
not put two companies in one ce1·tifica.te.t' 

" (2) By ca.using the conveyance of the physical property 
and business of any of said parties to a potentially competitive 
party to this combination." 

Here are thirty-eighh companies. Here are ~ighteen re
fineries. What does " potentially competitive " mean? I sup
pose it means " power to compete.,, The refineries do not 
compe~e, though. These structures do not compete. Ii js the 
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men who use them. And now you have a restriction here that 
one hundred men owning this plant and one hundred men own
ing that plant cannot consolidate those plants and all of them 
own both together. 

Take the question of potential competition: Why, that is a 
rule which your Honor, one of the dissenting justices in the 
Northern Securities case said, would cnt society into fragments, 
and make warriors, instead of traders and penceful citizens, of 
men. <Jompetition is not a duty; it is a privilege. I am not 
bound to· compete with my neighbor. If I am in a. partner
ship of ten persons, ancl we own ten stores in the so.me town, 
does any person suppose that each one of those ten stores 
has to compete against ea.ch one of the others? Yet here 
it is ; it is the " potentio.l competition" that is referred to. 

Why, see how that would 1·estrict liberty 1 See how that 
would restrict trade ! Look at it! Is it true that the man 
who starts in life, for instance, to produce and refine oil, who 
intends to make that bis life work, cannot b11y this site over 
here on which he can put an additional plant as his business 
progresses? Is it true that be cannot a.dq to it, if he has the 
money, a dozen other sites that, if used by ·some other person, 
might be competHive? Is not that bis liberty? 

The She1·man Act does not say: 'You shall not have or 
buy more than one plant or one store.' It does not forbid 
magnitude. It does not forbid the ordinary, proper growth 
of trade and business. It fosters it. It was passed 
to foster it. It was passed to allow the fullest liberty in trade 
to every citizen fo this country. And do you tell me that 
there should be a so btle construction of this penal law, that 
you should find that citizens of the United States commit a 
const.ructive crime, because, forsooth, they hold three different 
stores, two of which, if two other people had owned them, 
might compet.e ? Or, if they had one refinery, beca.use they 
bought another refinery, the product of which might compete? 
Is it no~ true, sir, that it is often the illustration of the effect 
of a doctrine that demonstrates its unsoundness much more 
than any technical reasoning could ? 

Then the Court says, further on : 
" By causing the conveyance of the property and business 

·of two or more of the potentially competitive parties to this 
combination to any party thereto." 
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There, again, it is said : " You shall not sell a.ny one of 
these plants to any other person. You shall not even agree 
among yourselves.,, Here we are, one hundred men. We 
have got, we will say, fifty plnnts. We come along and Bl\Y: 
" Well, 1l 1om, Dick, Harry and J ohn will take four of these 
plants, composed of a combination of pipe-lines and wells and 
reservoirs." The Court soys : " Yon cannot do that; you shall 
not do it under this decree." 

Then the decree goes on-and I confess I do not under
stand this: 

" By placing the control of o.ny of said corporations in a 
trustee, or group of trustees.,, 

Why may not the owners of these properties put them in 
the hands of a. trustee? Here we hnve a. refinery. Why 
may not I, if I have the Attorney General with 
me, convey that to a trustee, and let the trustee hold and man
age it? This Court says : "You shall not do it. It is a vio
lation of the Sherman Act." 

Then the decree says : 
"By causing its stock or property to be held by others tha.n 

its equitable owners." 
Why? What difference does it make under the Sherman 

Anti-Trust L aw whether I hold my stock by the legal title or 
by the equitable title? H ow is that a violation of the Sher
man .A.ct? 

Those a.re positive prol1ibitions. We are told, "You shall 
not do those diffe1·ent things, because the Court has deter
mined in ad vnnce that those things will produce a deleterious 
effect." And then, in addition, the decree aa.ys as follows: 

"Or by ma.king any express or implied agreement or 
a.rra.ng~ment together, or one with another, like t.ba.t adj adged 
illegal hereby.,, 

H ere are eighteen refineries and pipe-lines, etc. You have got 
to have some connection between them. You ha.ve got to ha.ve 
a connection with a pipe-line if you want to get your oil from 
the producing wells, and you have got to have some cono.eo
tion with the transportation lines. And yet yon sbnll not make 
any express agreement with them, and, lo and behold! Yon 
shall not make any implied one. 

Think of transacting business with a number of other 
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people, in danger of being put in jail if what you have done 
some court should hold, some dn.y, was an implied agreement! 

We are also told that .we shall not do this-;-
" Relative to the control or management of any ·of 

said corporations, or the price or ~rms of purchase, or 
of sale, or the rates of transportation of petroleum or its 
products in interstate or international commerce, or relative to 
the quantities thereof purchased, sola, transported or manu
factured by any of said corporations which will have a. like 
effect in restraint of commerce," etc. 

Think of that! I ask your Honors again, with all sin
cerity : Would any man desiring to protect himself from igno
miny by being -put in jail, attempt to operate any of these plants 
under that decree? Hava not your Honors said-did you not 
so.y in the Swift case-that you were bound to point out wit}l 
pa.rticnlnrity the things .w bich the people a.re forbidden to do 
and the things which they a.1·e allowed to do ? Did you not 
say you were bound to do that? Did you not say in that case 
that all the roles iµ reference to relief in equity forbade you 
from issuing a blanket injunction to cover indefinitely the 
ft1ture business of an organization? And yet this injunction 
bas absolutely no limitation as to time. It not only seeks to 

. control the uses, but it seeks to regulate the acquisition and 
the title and the holding and the methods of these State citi
zens, organized under the State }a.\VS1 and never tottohiug inter
state trode until they put iuto the avenues of trade tbe products 
that were mnde from some of these physical structures l 

Now, in five minutes, will not your Honors allow me to 
say (and I had a good deal more to say on that -po~nt) first, 
this: · 

The Court below said : This case ~s ruled by the North
ern Securities case. We are bound to decide it according to 
that. The cases are parall~ The rule thnt governs one must 
govern the other-If so, why did they not make the decree 
thn.t which this Court approved in the Northern Securities 
case ? That was si~ply a. decree putting the persons in the 
places where they were prior to the time of the conveyance. 
Why did they not do that, ii the cases are similar ? Bat let 
me call your Honors' attention more specifically to .the fact 
tlla.t the Court disregarded tbe decree in the Swift case. Did 
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not your Honors decide, in the SwiU case, first, that a. com
bination was legal under the Sherman Aot provided it did not 
restrict trade, or did not exclude others from the trade ? And 
did you not review the decree of the Circuit Court in that case, 
a.nd say that the broad expressions "any other metbocl or 
device, the purpose and effect of which is to restrain commerce 
as aforesaid," were improper, in that decree, and strike them 
out ? Did you not say in thnt case thnt the only thing you 
could do there, sitting as a court of equity, was not to punish 
by confiscation for some alleged 'vrong that had happened 
twenty years ago-thu.t was not the power given you as a. court 
of equity-but to restrain the specific things which were being 
done when the petition was filed; that your power was to re
strain and prevent, and it was t he only power tha.h was given 
to you? .And then, more than tho.t, did you not in that decree 
put right on the face of the decree: "But nothiJJg herein 
contained shall be construed as an attempt to interfere with 
the lawful conduct of the business of these different plants 1> ? 

You said that, and yon said more: "Provided, further, 
that we restrict yon only as to certain things that are illegal ,,_ 
the fixiog of the price, the allotments, etc. "But yon as a 
combination may proceed in the fatr.Jre, and you may operate 
this business, provided you do not do these illegal things from 
which you are now enjoined." 

You did not strike dolvn the combinatiion. You have not 
done it in a single case. Yon did compel the disintegra
tion in the Northern Securities case because they were two 
avenues of interstate commerce, and the law forbade them to 
be together. Here m-e private trndera. The law allows them 
to be together, and does not forbid it. 

TBB 0.HIEF JUSTICE : I am sor.ry, Mr. W a.tsoD, that your time 
has expired. 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



85 

Concluding Argument of JOHN G. JOHNSON, 
Esq., on Behalf of the Appellants. 

Mn. JOHNSON: It must have occurred to the Court, during 
the course of Mr. Kellogg's long argument, tba.t there is very 
¥ttle help to be gathered by it, in dealing with the situation 
which exists in 1910, from telling a. big roll of alleged sins of 
thirty or forty yea1·s ago. And it is rather a significant fact 
that in order to give the proper color and raise the proper 
amount of indignation, it is necessary for him to go back thirty 
or forty years, rather than to hunt at the present time for sins 
committed by this corporation. 

I have neither the time nor the ability to follow him in his 
labored dissertation upon all the ills tho.t have been attempted 
and accomplished by this Company. Certainly I 11ave not the 
time to follow hlm in his allegation of illegal rebates ta.ken 
since the year 1899. I refer the Court to the very ala.borate 
discussion of that matter upon oar briefs, with the assertion of 
the belief that after-reading those briefs upon that subject you 
will be satisfied that there was no ·foundation whatever for his 
assertion. 

As to the alleged cutting of prices : I think you will find, 
I think the brief demonstrates, that unless the alleged cutting 
is of a time up to or beyond which the memory of man does 
not go, that it was the result (certainly our testimony presents 
that fact) of an attempt to meet the cutting of rates by others. 
And undoubtedly, whatever might be the rule in some other 
forum, in the foram of business the presenting of the second 
cheek to be smitten after the smiting of the first cheek does not 
prevail. · 
. In order, however, that the Court may have some little 
illustration of the mannor in which in an oral argument things 
mn.y be said for which a close consideration of the testimony 
will show no warrant, I will refer to a few of the ve1-y palpable 
errors which have been made in the way of accusation-most 
of them, as I say, in the distaut pa.st. 

Mr. Kellogg snid this in the course of his argument (I 
q.uote) : 

" In 1870, 1871, 1872, and 1875, when the independ
ent men in this country were shipping their goods to 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



86 

Europe and bnilding up a foreign trade, in those da.ys 
they were sending from $36,0001000 to $5'7,000,000 of 
products to Europe ; and it has never since exceeded 
$93,000,000.,, 

That was a rather startling presentation of an alleged fact 
-that the independents alone in 1871 had sent to Europe from 
$36,000,000 to $57,000,000 of these oil products, and that a.t 
the present time the independents and the Standard together 
are sending only $93,000,000. The fact is thnt in 1871 there 
were exported in all 2,643,000 (I ignore the odd nnmbers) 
barrels of illuminating oil, at $12.67 per bniTel. In 1906 the 
Standard alone exported 15,159,000 barrels-or six times the 
amount exported in 1871-at an average price of $3 per barrel. 
In 1875 the total value of the .exports was $31,000,000, And 
not $57 ,000,000; and these e:tports were not by the indepen
dents alone, but were largely St.imdard oil. 

Moreover, in the early days of the trade, to which he was 
referring, there was practically no p1·oduotion of exude oil in 
Europe ; and therefore it depended altogether upon America 
for its supply; bub in 1901 to 1905 the product of orude oil 
outside of the United States avera~ed 97,000,000 barrels. 

So much for that. 
There was an attempt to put a little color into the case by 

enumerating a. Ja.rge number of companies owned by the Stand
ard (the number stated being 114), without allusion to the 
fnot thnt forty-nine of these nre corporations organized alto
gether in foreign countries and not parties to the bill ; sixteen 
a.re American corporations that are not parties to the bill; nnd 
twelve are defendants as to which the bill was dismissed. 

Then there was rather a talci.ng statement made with re-
. gard to some cutting and competition in Los Angeles. :But the 

truth a.bout that matter was that there there 'vas o. compnny, 
or some companies, manufacturing asphalt from petrolenm, 
and a. by-product of that manufacture was oil. Of course, a.s 
it wa.s a by-product, they could afford to sell it ve1·y cheaply. 
The question then was whether the Standard Oil Company 
should pel'mit them to take away the whole trade, or whether 
they should meet the low prices which they made by equally 
low prices. And they met them. 

Another statement was made-one of those incautious 
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statements that counsel in the secrecy of their own chambers 
(I, will not say at night) perhaps regret making- to the effect 
that the. producers, as Mr. Kellogg stated, store oil in the 
Standard's tanks" at storing charges which, the record sh9ws, 
would eat them up in a year." 

The storage charges for 1,000 baiTels are 25 cents a day. 
or '$91.25 a yenr. One thousand barrels of Pennsylvania crude, 
at $1.58 per barrel (the a.vertt~e prfoe for five years, 1903-7) 
were worth $1,580. In other words, the storage charge 
amounted to six pe:r cent. Would that'tbe years that would 
be exhausted in that way !llight be the years that might 
be allotted to us for the balance of our lives, and that a. year 
might spin out to that length ? 

Then there was a statement made with reference to a. man 
named Harrison, en-gaged in South African trade; and the 
treatment that we are sB.id to have accorded him seemed 
almost Zulu .. Iike in its barbarity. But in the hurry of an oral 
argument Mz. Kellogg forgot to add the explanation that .the 
Standard were shipping under contracts which gave full snip.: 
loads, and stipulated for a. very large amount of sllipment par 
month; whilst Harrison was ma.king what were comparatively 
spasmodic, or certainly very small, shipments irregularly. 
There was not the- slightest connection in the evidence between 
the Oil Company and the fixing of those charges by the C9.l'lier 
companies. The shipping men 'vere having whole ship-loads 
sent by the Standard, and 0£ course the rates were lower. 

Then there was a statement made to the effect that in the 
proceedings before the Hepourn Committee in 1879 there 
was a concealment of relations between the Standard Oil Oom
pa.ny, Charles Pratt & Company and others. At that veey 
hearing, where ~hat concealment is seriously alleged to have 
been ma.de, ·there was given this t testimony, by Mr. H. H . 
Rogers, one of the Standard people : 

1
' Q. What a.re the refiners tho.t are 'now in associa

tion with the Standard Oil? 
" A. The people that are now working in harmony 

with us comprise about, I should think, 90 or 95 per 
cent. of the refiners. 

t See Government Brief~ Vol. I., p. 41. 
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" Q. Now, tell us their names, the leading ones? 
"A. Some. of the Jen.ding ones? The Standard Oil 

Company, Charles Pratt & Co., the Sone & Fleming 
Mnnufactnring Company; Warden, Frew & Co., of 
Philadelphia.; the Standard Oil Company, of Pittsbarg; 
the .A.cme Oil Refining Company, of Titusville; the Im .. 
perial Refining Company, of Oil City; the :Baltimore 
United Oil Company, of Baltimore." 

Wbat is the use of talking of concealment, when there in 
the 1·ecord from which the charge of concealment comes is the 
fullest disclosure a.t the time of the full extent, with the state
ment " comprising 90 or 95 per cent,, ? 

The advantage of discussion in coart-·above all when the 
bench sometimes participates in the discussion with the bnr
is that it is a great thrashing-machine which winnows the cha.ff 
and leaves the kerne1 of the issne. And there is very little 
left, after the discussion in this case, but the consideration of 
some very elementary principles, and the presentation of some 
very elementary thoughts. 

I will put what I ho.ve to sa.y under these propositions : 
FIBBT. It is the duty of the Government to define the 

meaning of the words "com bins.tion in restraint of trade " and 
'~ monopoliziDg,,. and that where they have attempted to per
form that duty, their definitions are umva.rra.nted, vague and 
indefinite. 

The next proposition is that acquisition, in the course of 
conducting a business, of competitors, is not a. combination in 
restraint of tl:a.de, however large; aud that mo~opolizing is 
the acquiring by means of ill~gally excluding others from 
their rights. 

The next proposition is that the combination which existed 
in 1899 was in all respects a legal one. 

The nex.t proposition is that there was nothing whatever 
violative either of the prohibition against restraint 
of trade or that against monopolizing in what was done in 
1899, in transferring those corporations and properties to the 
Standard Oil Company of New Jersey. 

The next proposition is that there were no acts of illegality 
or abuse shown since 1899 ; and that if there were, the result 
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would not be the confiscation of the property, but the punish
ment in the way prescribed by that Act. 

And the last proposition is that this case is ruled by the 
Knight case. 

Let us take up now the first proposition, with regard to the 
duty of the Government to define. 

It will not do to sa.y, as was said by the learned Assistant 
Attorney General in one of these discussions : "It is not the 
business of the Government to define ' monopolizing.' Let 
these parties go ahead and do their acts, and after that it will 
be determined what was done, and a definition will be given of 
the word ' monopolizing '." 

It is the duty of overy legislature which enacts a. criminal 
statute to so write it-not so high that neither eyes nor mind 
can see, but to write it so plainly-that every man may know 
whether be offends. For instance, I know what three feet are ; 
but I cannot tell whether three feet constitute a. yard unless I 
know how many feet are in a yard. In the same way, I cannot 
be indicted for monopolizing. and I cannot be convicted of 
monopolizing, unless the statute which prohibits defines with 
sufficient clearness what " monopolizing ,, is. 

That thought is a.kin to what was stated by a very 
prominent and distinguished member of the Lower House 
when the Act was passed, when he was asked to say 
what the Statute meanb, and utterly ignored as a part of legis
lative duty the giving of any definition to it, saying, "That is 
:for the judicial departmenb; it is for the court to find out." 
But the person who is to be punished must kno'v in advance 
whether he is committing the offense. 

Several definitions have been given by the Government, 
and I now propose to consider them. They are definitions 
that have been given orally, ancl definitions that have been 
given in printed brief!i• Those in the printed briefs di.fi'er not 
so much from the oral definitions. e~cept tha.t they ate more 
or.nate, and contain more flowers of speech. But perhaps that 
is attributable to the fact that the atmospherE' of this court.. 
room in oral argument is rather chilly for the culti vo.tion of 
~hat kind of flower. 

Now let us take up some of the definitions that have been 
given by the Government. And I take in the first place the 
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definition which was given by Mr. Kellogg in his original 
oral argument in the Standard case : 

" Every corporation and every combination under Section 
1, having the power to suppress competition and control prices 
ot output, whether it be the intent or a. condition of it, tends 
to a monopoly, that is, if it tends to that degree of power so 
as to enable them to be a controlling !actor in commerce, is 
void,0 

The gist of that definition is that eYery corporation which 
has the power to suppress competition and control prices or 
ou~put may do it. 

The next definition is :-
THE CHIEF JusTIOE: Pardon me, Mr. Johnson. Yon say, 

" mo.y do it ? » 

Mn. JOHNSON: That is what he sa.ys. He says that every 
combination which bns the power to suppress competition and 
control prices or output is a combination tho.t is illegal under 
the first section of the Sherman .Act. 

THE CHIEF JusTICE: Theu you mean to sny that he says 
tha.t every corpo1-ation that has thnt power violates the law? 

Mn. JOHNSON; y,.s; whether they do it or not. I am 
going just to refer to that rntber anomalous idea of criminal 
law a. little later. 

TBE CHIEF J usnoE: Pardon me. 
Mn. JOHNSON : Then the next definition I refer to is iu 

one of the briefs in this case, on page 52 ; and it reads thus : 

"We do not mllintnin that every sort of restraint of 
interstate or foreign commeroa is denounced by the Sher
man Act, and certs.inly no such doctrine is essential to 
the relief asked. But when, as in the present case, the 
restraint is a direct conl{eque.nce of, or that to whioh the 
challenged contract, combination or conspira.cy neces
sarily tends, and also of n. material or substantial char
acter, it is clearly within the meaning of the statute." 

There is the plainest possible stat"men:t that the Govern
ment does not maintain that every sort of restraint of inter
st~te t>:ade is contrary to the Act; a.nd it nmst be of a mllte
rial and substantial character. But why did Congress insert 
that wo.rd er every " ? In order to get a definition that was 
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never intended by the legislature, they are obliged to state the 
definition and withdraw some of the incidents that would fZO 
with it. But this Court hos soid that yo'f}. could not insett 
before the words u restraint of trade " the word " reasonable." 
How, then, can we deal with a definition which gives such a 
meaning to this as i·equires the person who defines, to sto.te 
that he disclaims that whfoh the Act of Congress expressly 
says--that ev1r1y resti·aint of ti·ade shall accomplish that fact? 

The ne:d definition is this : 
" The law says "-
I think this is a new stntute that has been writt.en in a. 

Government office. I have never read it in any of the printed 
volumes of Congressional enactments. 

" The law says that parties shall not, by contract or com
bination in the form of 'trust or otherwise, remove the incen
tive to compete, leaving it to the natura.1 laws of trade to 
create and foster competition.,, 

The next definition is thus: It was. made in the oral argu
ment By the· learned .Attorney General; and it gets \'ery close 
to what our definition is-so close that we almost come 
together : 

"I have never contended, and the Government does 
not contend here, that the mere ownership of all of an 
existing commodity, where the n,venue is open to nny
·body else to go in nnd purchase the same commodity, 
and the possessor does not interfere in the slightest 
degree with the exercise of that right by that other per
son, consists in, and of itself is, an illegal monopoly. 
That is the position I have a lways taken, and it is the 
position I conceive to be the sound one, and it is the 
posit~on taken by those very eminent lawyers in drafting 
this p1·oposed bill." 

The present Chief Justice asked whether the argument 
addressed itself to the fact that enormous wealth 
enabled it to do injury, and that the monopoly was the i·esult; 
of its enormous wealth? The Attorney General replied : 
u No; not necessarily." 

Bear in mind, now, what is contained in tho.t definition: 
~' The mere ownership of all of the commodity is not monop-
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oJy,,, says the Attorney General, "within the meaning of the 
.Act, unless the possessor interferes with the exercise of their 
rights by other persons.'' 

Now let us come to still another definition, which you will 
find in the new brief by the Attorney General on page 39 : 

" It is not necessary in this case "-
He forgets some of the kind intentions with which be con

strued the .Act before, and he bn.rdena the lines upon us : 

" It is not necessary in this case, and we doubt 
whether, in any co.se, it is possible, to make a. compre
henai ve definition of monopoly which will cover every 
case that may arise.'' 

Tha.t is the heresy which was announced orally. 

"It is sufficient if the case at bar clearly comes 
within the provisions of this Act." 

But how can you know whether it comes within the pro
visions of the Act unless you have clearly defined in your 
mind what it is that the .Act punishes, and what "monopoliz
ing ,, means ? 

I quote f urtber from the ea.me pa.f3ea.ge : 

"We believe that tbe dofondnnts have acquired a 
monopoly by means of the combination of the principal 
manufacturing concerns through a holding company ; 
that they have, by reason of the very size of the com
bination, been n.ble to maintain this monopoly through 
unfnfr methods of competition, discriminatory freight
rates, and the other means set forth in the proofs. If 
the .A.ct did not mean thi.s kind of monopoly ", eto. 

I am now going to consider tb0it all these abuses are 
within the idea of e:xclusion ; and even in that definition we 
have to interlard, with the statement of the monopoly, the 
use of the discriminatory methods and the exercise of the 
abuses. 

Then there is another definition, which was given in 
another brief, on page 99 of it ; and that definition reads 
thus :-or, rather, 1 will read the definition th&t is given in 
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the present oral argument. The learned Attorney-General 
sa.ys : 

'' Senator Hoar defines 'monopolizing' as the sole 
engrossing to a man's self by means which prevent other 
men from engaging in fair competition.0 

That is a c1ear-cut exclusion, because it is o.n engrossing 
by means of exclusion. The .Attorney-General defines" en
grossing" to be " appropriating trade and merchandise to a 
particular person or persons or body politic, to the exclusion 
of others ; " o.ud he says that " to-day monopoly is engrossing 
with the added protection of a State charter." "Engrossing" 
he defines as the exclusion of others ; and " monopoly " con
tirins an engrossing that carries with it that exclusion. 

Another definition in their brief is : 

" :Monopoly is the outcome of the practical cessa
tion of business competition. ·* * * Trade and 
commerce in any commodity are monopolized whenever, 
as the result of the concentration of competing busi
nesses-not occurring as an incident to the orderly 
growth a.nd development of one of them-one or a faw 
corporations (or persons) acting in concert practically 
acquire power to control prices.'' 

Now let us see where we stand upon that definition. 
They are dealing, now, with a combination not only big, 

but one that contains everything, and excludes all others. But 
they say that that combination is not in reshaint of trade if 
it is the result of orderly growth. But we bo.ve a. statute 
which punishes every combination in restraint of trade, which 
does not exclude the combination which restrains trade be
cause its power to do it is the result of orderly growth. And 
must we not cry a challenge upon ·that method of defining 
which again puts upon the statute a definition that its 

'languag~ does not wa.L-raut, and escapes from its consequences. 
by putting an exception in a statute which permits none? 

But they now so.y that the ooquisition of competing plants. 
is not necessarily an offense ; that is necessarily permitted 
(notwithstanding the decision in another case by o. learned 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



94 

circuit court), because otherwise· you would stop every trans
action. Therefore we have a concession, first, that the acquisi
tion of competitors is .not a. violation of the Act; secondly, 
we have a definition, which is tha.~ the mere bigness of a com
bination is not in violation of the Act, unless there is an a.ffix 
or a suffix:; unless, from one point of view, it is so big that 
it excludes others by its bigness ; or, from another point of 
view of the Government, unless it is so big and excludes 
others by interfering with their just l'ights. 

If the result of natural and orderly growth in the case 
of a. combination so big as to exclnde all others is 
not a violation of the Act, what is orderly growth ? -In tllis 
case there were some acquisitions; but the property os it 
exists today is a property that was built up and reconstructed. 
It is impossible to find nny of the original elements. It jg a 
property the enormous proportion of wbfoh results from its 
grow th in the etrorh to do a. trade as large as the demands of 
this country and of foreign countries should require. Is not 
that orderly growth ? 

The acquisitions by purchase from others are but the 
drops in the bucket. The real extent and stl'ength and 
power and wealth of this corporii.tion today results from ite 
own creations, and the accretions resulting from its own 
e:tertions. 

I ask again, What is orderly growth ? There are several 
competitors, all of them engnged in the fierce competition 
which I understand the la.w se.ys shall have no limit. In that 
competition all of them go to the wall but one; aud that man 
is left in full possession of the trade. Is he a. criminal ? 
B ecause as the re$ult of that competition which he is told by 
the courts it is bis duty to indulge in, be is the acquiaitor of 
all the trade, is he a criminal ? When does he become so ? 
At what stage of the competition? Is hen. criminal whether 
he buys out the people who, going to the wall, make the best 
of what is left, or whether he does not buy them out, and their 
property goes to rain ? 

Or there is a large corporation, sa.y like this, which they 
say dominates trade; aud the independent competitors (and 
there was a pecaliar answer given to a question by one of the 
learned Justices addressed to this mntter) band together for the 
purpose of beating the larger competitor; and as the i·esult 
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of their brains, skill, and exertions, the lo.rger competit-or 
is beaten, and they are left in possession of the field : .A.re 
they, at the moment of their victory, instead of realizing the 
results of their exertions, to be punished as criminals for the 
accomplishment of that which they are told to do? Is that 
orderly growth? If it is, the learned Attorney General says 
it is not punishable under this Act. 

Or, a mau by his knowledge of secret processes of trade, 
and his skill, succeeds in obtaining the whole trade : Is that 
orderly growth? And yet he is in possession of the whole 
.trade ; and as a result of that possession, under one theory, 
others are excl\lded from it. 

And if bi_gaess, a certain amonnt of bigness, is not punish ... 
able, and a. certall;i large amount of bigness is punishable, 'how 
big is it to be ? What fraction ? Why did not the legis
lature, in language much plainer than they have used, define 
this matter of bigness? And where do we come to the sue
tnining of this decree upon the Government's interpretation 
of the Act? That interpretation is: "You may buy. out 
competitoxs; you m~y acquire, by orderly growth, all, but you 
may buy out competitol'S ;·yon may ho.ve a very great degree 
of bigness; but you. must not be so l:?ig as to exclude oth~rs." 
Take it on either horn of the dilemma. · 

'l'hen what is the justification of this decree? If, then, 
this corpor~tion is too big, it sins only to the ex.tent that it 
is big beyond the percentage which enables it to exclude. 
You cannot dismember it. You cannot out it all in pieces. 
You cannot deal with it as has been done in this case. Y~u 

mnst define up to what point it does not violate the A.ct, it is 
not big enough to violate the Act. And you leave it at any 
rate in p9sses.sion of that bigness on their presentation of the 
definition. 
. But who.t.has been done in this onse ? Pipe lines owned 
by two or thr~ different companies, organized as different 
companies because the laws of the State perhaps compelled it, · 
Jorm one continuous pipe line. That continuous pipe line, 
the aggregation of iragments in the different States, has been 
built with the property of these people for the :purpose of sup
plying i~fineries, to them belonging, with oil. This decree not 
p~ly strips away Cfom the refinery which requires it the use of 
Jl pipe line that h~ been constructed for iii; but it cuts that 
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pipe line in pieces, and puts the strongest sort of a ban upon 
ever uniting the fragments of that pipe line. There is a. com
pany which otvns the tank cars that ha"\'e been used in this 
general business for the carrying on of all the business ; 
and that company, so owning all those tank cars, is stripped 
away from the compani~s which have bn.ilt the tank cars under 
that charter ; and you separate them so that the tank ca.rs, 
without any bosiness to be done, are to be owned separately 
from the companies which give them the business. 

So with the ships and ateamors that have been built up 
under a corporation owned by these people ; built up not for 
the purpose of transacting the foreign trade of one, but for the 
purpose of transacting the foreign trade of all. You strip 
them from the companies for whose use they were built, and 
yon prevent them from eve1· aga.iu owning them in any wo.y. 

Under this idea (to reduce it to its elements), if a. combi
nation is too big, why not ttlduce it to a. permitted size ? If 
we Lave too many arms and too mo.ny legs, why cut them 
all off? \Vhy add vivisection? It is too much like Chinese 
punishment. 

Who sa.ys-,vhat work upon political economy, what court, 
has ever said-that if you ba.ve so large a corporation as tha.t 
simply by its largeness others may be excluded, that is to be 
condemned? 

But let us not deal with theory ; let us deal with the pres
ent case. On their theory that it is aH rigl1t however big it is 
unless you exclude others from trade, where do they stand ? 
Why, it is in evidence in this cn..qe that from 90 to 95 per cent. 
of the total, the production of this Company has gone down 
to 80 per cent. How significant is that 1 It is in evidence in 
this case, from the Bureau of Corporations, that there ate 
growing up corporatioDs eDgaged fo this business which a.re 
most prosperous, and a.re transacting a very large business. 
How is it possible to say, if their definition be correct, that it 
is only punishable when it is so big as to e:mlude, in view of 
the fact that, instead of ex.eluding others, more and more are 
coming into the trade and a.re succeeding? .A.way goes this 
idea. of exclusion I 

How on earth are you going to have an exclusion of others 
from the trade in the matter of manufacturing? 1\faoufaet
ming requires brains and courage a.ud cap\ta.l and raw mate-
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rial ; and as long as those four are open, it is idle to talk of 
exclusion. Brains and courage are not the subject of legis
lati ve gifts. The man who possesses them is entitled to all 
the good he oan: get therefrom.. Capital is not monopolized in 
this country, because, with the enormous wealth outside of 
this. co1·poration, what.is to· prevent others· from going into it, 
nnless by abuses-; ·which subject I will deal with later. And 
raw material : With but eleven per cent. in the control of this 
corporation,. .bo.w are ·we excluding? Give them the worst 
definition. for this corporation · that can· be· given; let it be 
that the exclusion must simply be. by being so big that there 
is no business left fo1· the others.: As a fnct the business is 
left for the others. ; and as a. demonstrable fact, yon cannot 
monopolize that business, because none of the- elements which 
are necessary for the. transa.otion of. that business can be 
monopolized.. 

Now we come to our definition, which is : That the ac
quisition, however great, in; the course of business, is not 
a restraint upon trade; and that monopolizing, goes farther 
than some of the definitions of the Gov.ernment, and: mean& a.n 
exclusion by illegal meoos. 

Mn. J usTIOE DA.~: Mr. Johnson, just a moment: I do not 
undereand your" eleven pei:-cenL." 

MR. JOHNSON: Eleven per· cent. of the·c:cude oil is in the 
control of these people, and the l'est of it is· in the control of 
outside parties;· that is. the raw mate1·ial out of which all 
these. products- are made. 

MR. KELLOGG : Do you mean the oil w.ells? 
Mn. JOHNSON : I mean the supply of crude oil ; I do not 

know whether it is from wells or from. above or below. It is 
the supply of the crude product. 

THE CHIEF J OSTICE : That was stated over and over, in the 
argument of this ca1:1e, is a.bout those proportions, as I recall 
it. 

Mn.. Mn:.BUBN : Yes ; that is :right. 
THE 0HIEF J usTioE: As I sa.y, in about those proportions, 

it has been stated over and over. 
Mn. JoSNSON: That is about right. I do not carry the 

fractions in my head. 
Now, with regard to monopolizing : Have I answered your 

Honor Mr. Justice DAY
1
B ques_tion? I meant to. 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



98 

Mn. J USTICE DAY: Do you men.n to say that eleven per 
cent. of the crude oil produced in tba country is controlled by 
the Standa.zd Company? 

Mn. J OHNSON: t Eleven per cent. of the production of crude 
oil alone is owned by us ; the rest we buy. 

THE OmEF JuSTIOE : Of course your opponents answer 
that by sa.ying that that percentage is calculated upon the 
totn.l product, and contemplateR the product of oil which is 
not susceptible of being refined as ·well as the refinable oil 

Mn. JOHNSON : I think you will nod by reference to the 
figures that their statement is not correct. 

In the first place, as I have said before, the mere chatter 
of the men who talk in Congress goes for nothing. But where 
a mnn like Senator Hoar, a distinguished lawyer, drew a bill, 
and so drew it that after all sorts of attempted amendment it 
was finally enacted in the words iu which it wns written, we 
do get some light upon the meaning of the bill from whab he 
says. And he defi.nes monopolizing as the e:tolusion of others 
by such nets as constituted engrossing in the old times. I 
have just read that defiuition. 

These words " restraint of trade" Rre words that had been 
known io lawyers for several centuries. They hod a. vet'Y dis~ 
tinct meaning. "Combination in l'estraint of trade 11 were 
words that hacl a very distinct meaning. Who e''e1· supposed 
thnt under that head you were to cover acquisitions? Benr in 
mind that the power to boy and sell is one of those 
things wbioh alone mnkes a. property right valuable. It 
is not necessary to argue thnt, because they have not done it. 
Congress may interfere with the right of huyiug and selling, 
but it has not done it in this oase. And there is not a word 
here to indicate any legislative intent to restrict the power to 
buy or sell, or interfere with those transactions of life which 
consist of acquisition. 

The fact that there is no remedy pres13ribed except indict
ment, injunction, and three-fold damages, shows that they 

t In 190IJ, the Standard's production of crude oil was about 11 per cent. 
of the total crude produced in the UnUed States. The Government's .Brief, 
Vol. I ., p. um, admits the above, but says that the Standard in 1906 pro· 
duced 26 per cent. of the total Pennsylvania crude produced and 81 per 
cent. of Ute total Lima crude produced!. 
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were not contempla.tfog the doing of something which could 
not be dealt with by those remedies, and that what they did 
ha\'e in their minds was au offense which could be remedied 
by either of the three. And under our definition you can so 
remedy it. 

i'ben, again: What was contemplated was some definite 
wrongdoing. It was the monopolizing or attempting to 
monopolize any part of the trade. Upon their definition of 
monopolizing, where do we stand? Jt bas got to be the ac
quisition ot so much of the trade aa accomplishes certain re
sults. But upon our definition> whether it interferes with all 
or whether it interferes with the smallest part; whether it 
interferes with a gteat corporation possessed of milli?ns or ~ 
man possessed of but a dollar, if any part of the trade is at
tempted to be monopolized, that is the offense. And, there
fore, I put it to you that their definition necessarily fails, be
cause the thing that was clearly in the legislative mind was o. 
thing which, in all its parts, without exception, was under the 
ban of the law, because it was an illegal act. 

How much time have I remaining ? The learned Atto:r· 
ney-General got over fifteen minutes beyond his time. 

THE 0.EIIEF Jusl'!OE: Go on, Mr. Johnson. Your time will 
have expired at about twenty minutes of two; but we will 
heur you at all ev~nts until the hour of adjournment, with 
g1·eat pleasure. 

Mn. JOHNSON : I am very much obliged to the Court. 
My third proposition is that the ownership was legal at 

the time of tl.le. transfer in 1899. 
Let us do away with the cheval-de-frise of what occurred 

in 1899. These properties were all owned by the same 
owners. .Mr. Kellogg has put most erroneously what took 
place in the Northern Securities case. Mr. Harriman in that 
case owned the majority of the stock of the Northern Pacifio 
Railroad, and did not own a share of stock in the Great 
Northern. In the fight for the possession, some of the owne1'S 
of Great Northern acquired some of the shares of the Northern 
Pacific stock. But in this case we have a lot of owners 
owning together tile whole of this property. 

Was that illegal? The beet answer to that question is 
that the Court ltas decreed that we shall resume oul' owner
ship. Therefore I need not wnste your time ·by discussing the 
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contention tha.t the ownership which existed at that time was 
a proper ownership, in view of the fact that we a.re eompelled 
to resume it. 

The reason for the holding of corporate shares was that one 
corporation, as the policies of the state then were, could not 
have sufficient capital to own the whole ; and some of the 
States ~ould not permit them to own a. pipe-line or do such 
business excepting nnder a. corporate charter. But wha.t ex
istedt though t11e corporate guise :\Vas used, so far as the Federal 
law was concerned, was this : It was precise1y in the same 
position as if all those properties, ns properties, were owned 
by us. The malediction that was put upon it was simply 
bees.use it was ultra vfres of a. corporation to be controlled by 
other than its own shareholders. But that was not a. Federal 
question. And therefore we ba.d a corporation which did not 
g~t anything by virtue of a combination. It had the thing 
before the combination existed. We had a. corporation which 
had conducted a business, enlarging it from time to time ; o.nd 
that corporn.tion, owning that business, by different owners, 
was in a position to hold it ; and if nothing had been done, it 
would not at the present time ha.ve come u.nder this statute, 
according to the Government; and up to 1899 it conducted 
its business under it. 

Now (for I must hurry), I come to the proposition that the 
transfer of that property at that time was not illegal. 

Why was it? How wns it a restraint of trade, with all the 
property owned by these people, for them to put the property 
so owned by them in a corporation in ivhich they owned ex .. 
actly the same number of shares? '!'hey owned iD a corpora
tion which owned. all the property precisely what before they 
owned directly in the property. Was that a re3traint of 
trade? Was that a monopolizing ? Certainly it was not a 
restraint of trade or intended to be a restraint of trade ; 
for we went on with the business unlimitedly, enlarg
ing it as rapidly as we could. Certainly it wns not a mon
opolizing, because the acquisitions after that time are too in
significant to be noted ; and whatever we had, we ha.cl. 

Suppose that several persons ns a partnership had been 
conducting business, and the men were growing old-it ie & 

thing which occurs every dny in the experience of practicing 
lawyers-and, having built up a business which, unless it can 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



101 

be conducted, will not yield to those who ca.me after them a. 
tithe of what it is worth, they form a corporation for the 
purpose or enabling that business to be transact.ad .after their 
death: Would any one say for one moment thnt that: was 
contemplated by the legislature under a. criminal restraint of 
trade, or under a monopolizing ? Can it possibly be that if 
a certain number of men own a property, and it becomes nec
essa.ry for them in order to better utilize that property to put 
it in a corporation, there is ~nything criminal in that, or that 
there was ever any intent to punish that thing? 

.And now we come to the very heart of the Government's 
contention. 

The learned Attorney General saw precisely where was the 
pinch of this case ; and he said, as sakl the Court at St. ' 
Louis, that the wrong that was done was the destruction .of 
potential competitioD. 

Such destruction is only a wrong to tbe State if the 
State is entitled to the competition. H ere were these people 
with a. property which it was necessary for them to hold to
gether in order that they might get out of it the best yalue. 
And because of that purpose and that purpose a.lone-not to 
monopolize, not to restrain ; they had nothing to ga.i.n from 
that, but in order that the title might be vested in them
they did this thing, they committed an offense, because they 
deprived the Government at some future time of potential 
competition I 

Suppose that those different owners, by their wills, valid 
under the law of the State, provided (because the learned 
Attorney General said they might die, and it would be scat
tered) that these shares should be held together as a. unit in 
the bands .of their estates: Would anybody pretend that they 
had violated the law in endeavoring to use tJieir property to 
the best advantage? 

Potential competition : I am entitled to put my property 
in the shape in which it will be most useful to myself ; and I 
violate no law when I put it in that shape. The Government 
has no right to speculate upon a. dismem be:rment or a. destruc
tion of the value of my property by my death. I have a. right, 
and it violates n.o right of theirs. The argnment comes to 
tl;rls : It is not wrong in the present ; but simply because, 
while not monopolizing anything at present, at some future 
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time I may be so unfortunate as to \Vant to sell and be 
obliged to seJl my property, I shall have to sell it in a ruinous 
way. Is it likely that these people will sell their property so 
it wi11 be disintegrat.ad ? 

I cannot deal with the question of illegal acts. AU ·I have 
to say under tba.t head is tha.t they are not proven, nnd that ii 
the1·e was illegality in the aot, it did not confiscate my p1·op
erty. The Act prescribes the punishment; and amongst the 
punishments prescribed is not that of confiscation. 

I come now to the proposition that the property is within 
the ruling of the Knight case. 

Here we have pipe-lines altogether within th'e Btate, refin
eries within the State, marketing stations within the State, 
tank-cars located in a. certain place ; and that, we sa.y, comes 
within the definition of the Xuight case. 

Wha.t is to prevent any man from going into a State and 
buying a refinery? What boots it to sny that the result of his 
buying that re.finery a.nd dis.mantling it is tha.t there will be no 
commerce in it? He has a. right to say whether there shall 
be commerce or not. So in the cnse of wheat lands and 
oorn lands, there will be no commerce because they a.re bought. 
But commerce is the .next stage; and he is not obliged to fur
nish it. 

The Knight case was decided fifteen years a.go. It was de
cided with the concurrence of eight members of this Court. 
It has ne-ver been questioned by this Court in its rulings. 'I'he 
legislature, with fifteen years' knowledge of the interpretation 
put upon it by this Courb, has never amended that Act. 
EnormouR investments of property have been made upon the 
faith of that decision, and nots done which this Court is now 
asked to brand a.s criminal. 

· Non·adays we hear a great deal of what are called or stig
matized as " reactionary courts "-by which I understand the 
courts that go to the statutes as printed, and to the volumes 
of decisions by which the Ja.w is settled, and not to the files of 
newsp~pers or to the speeches of oratorical demagogues. For 
myself, the fonndationsof property, and with property society, 
will be better maintained by the time-honored rnle of stare 
decisis. 

In a. moment ol hysterical contemplation of the sins of 
others (for we are never so apt to exaggerate our own), we a.re 
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a.pt to mistake the extent of their wrongdoing and the remedy 
to be applied therefor. In the case of these l arge corpora
tions, the need is not for their extirpation or their disin tegra
tions. By their mere largeness the country does not snJTer, 
but profits. Without these corporation prices will be higher ; 
hundreds of thousands of men will be deprived of employment; 
and our for~ign trade (more and more dependent upon our 
manufactures because of the alarming increase and growth of our 
t>Opulation which consumes our agricultural products) will be 
destroyed. We shall ha.Ye no chance in the competition 
of the world for trade with a rival like Germany, the most in
telligent of them all, w hicb by special legislation f asters the 
combination.which you a.re asked to condemn as crimina.L 

Mr. Kellogg was unduly lacking in faith when he told you 
that the a.buses which these corporations might perpetrate 
could not be prevented under the l&\V ; but he was somewhat 
inconsistent when he added, later, that the growth and pros
perity of those tha.t were now exi~ting and growing up resulted 
from the checking of these abuses. He underestimated the 
potency of the power \\'hich this Court bas conferred upon the 
Gove1·nment in preliminary investigations of all tbeir books 
and papers and transactions. He utrderestimated the potency 
of injunction, indictment and three.fold damages. Certainly 
he need not fear any over-fondness for these corporations by 
judges, and hardly need lose his sleep ntnigbt in apprehension 
of their receiving too much favor from juries. 

Let the channels of commerce be open for all who may de
site to enter, whether with ocean steamer or with dugout, with 
Rockefeller wealth or with no.ugbt but their bra.ins and their 
hands, unfettered by their own improper restraints, and UDin
terfered with by the abuses of others, and o.ll will have been 
done that is wise. Beyond that lies the antagonism of irre
sistible e~onomic .necessity, ·and dan~er of disaster the length 
and the breadth of which no man can forete11. 

[5440] 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale




