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Ynthe Supreme Qourt of the Wnited States.

OcroseEr TErM, 1910.

SraxpARD O1L CoMPANY OF NEW JERSEY ET AL.,
appellants, No. 398.
v.
UNITED STATES OF AMERICA, APPELLEE.

0RAL ARGUMENT OF FRANK B. KELLOGG, ON BENALF OF THE
UNITED STATES.

It it plesse your honors: This case presents one of a holding com-
pany, holding the stocks dircetly of 65 corporations engaged in the
same branch of the oil business, in every State in the Union, control-
ling from 85 to 97 per cent, or 974 per cent, of the business, with a
financial power beyond that possessed by any combination ever
known. The 65 corporations directly owned by the Standard Oil Co.
of New Jersey own and control the stock of 49 others (most of the
stock; not all of the stock), making 114 corporations engaged in this
business which are controlled by stock ownership through the Stand-
ard Oil Co. of New Jersey, a holding company.

It is said that that company is also engaged in the refining business.
It bas $33,000,000 of plants and merchandise, which is but a small
part of its assets. Its principal business is that of a stock-holding
company. It took the place of the Standard Oil Trust; and its
investments, other than merchandise and plants, exceed $338,000,000,
upon their books—or did, in 1906; I do not know what they are now.

The court found the fact that this combination was organized in
1899 and completed some time during the year 1900—seven years
before the bringing of this suit, and two years before the organization
of f:he .;\orthern Securities Co. The court found it to be a combi-
Dation 1n restraint of trade under the first section of the act, and a
I;nnn%poly under the second section of the act. It enjoined the Stand-

ra Oit Co. of New Jersey from exercising any control, by reason of

stos ownership, over 37 of the principal corporations. It enjoined
4558—11——1 @)
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the defendant ecompanies. the 37 principal ones, engaged in the busi-
ness throughout this country, from paying any dividends to the
Standard Oil Co. of New Jersey. It enjoined the evasion of the
dpcree by the organization of a similar combination or the convey-
ance of the property to one of the defendants—directly within the
t£rms of the decree in the Swift ease. And until the defendants
should sever the relations and cease the combination (giving them 30
days to do so), they were enjuined from engaging in interstate com-
merce while that combination lasted.

Now, your honors, there were two preceding trusts or combinations
pure and simple: The one of 1852, dissolved in 1892 (but really not

ally dissolved until 1899) because of its illegality at common law,
and so declared by the supreme court of Ohio, which decision has
Heen followed in every State of this Union where a like trust came
efore the courts; and the previous trust of 1879, which was also a
gure and simple combination.
| I listened, if not with pleasure, at least with admiration, to the
charming story of the growth and concentration of this enterprising
nd benevolent institution. It was told with all the skill of a great
dvocate, and to listen to it one would think that the Standard Oil
¢ombination was the result of natural growth in business, guided by

master mind, and that Mr. Rockefeller, with love for all of the other

eople engaged in the business and with his superior ability, was the
nly man in the struggle for life in this business who had reached
1s goal.

T am not going to deal in romances. I am going to tell this court
Fhe cold, pitiless facts; and I say on my honor, on my oath as a
ounselor of this court, which I no not lightly prize, that the equal
Ef this record in oppression, in concentration, and abuse of power 1s

ot known in the commercial history of this country. I distrust my
bwn ability to present to you these facts. o
. These various combinations were not purchases and acquisitions
.of property in the usual course of business. They were ctombina-
tions made effective and powerful by reason of preferential rates
and rebates in transportation, the greatest ever known to have been
made, and by unfair and brutal methods of competition, which In
and of themselves between merchants and corner-grocery men would
not be dangerous, but in the hands of a combination of t_his size and
of this power are the most dangerous instruments to 1ndependel_1t
dealers, manufacturers, and men engaging in enterprises known 1n
conmerce.

It is said that when you come to the question of railroad transpor-
tation you €hould go back and place yourselves in the position of
those days from 1874 to 1882. I admit it. But these preferences
never ceased until this suit was brought and the Government had
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exposed these rebates and discriminations in 1905 and 1906, when
the railroads by force of public opinion and fear of prosecution can-
celed practically all of them.

We will take the early days, with all the strife going on between
railroads; I wish in a few moments to show you how the combination
of 1879 was held together, and how it was so successful in its enter-
prises as against the others; and how it was that the other refiners
did not succeed, and Pennsylvania was strewn with their wrecks.

What was the condition? The condition was that the corporation
or the man who had the traffic, who had the power to force the rail-
roads, could get and did get rates; and that has always been the
history. The men who did not have the power paid the going rates
or went to the wall. The Standard combination had the power; and
is it not strange that, though Mr. Rockefeller and Mr. Archbold,
who were posted up thoroughly so that they could go back into the
seventies and eighties and tell those details of their business which
they desired to tell, neither of them denied that the Standard Oil
Co. received these enormous rebates? Not one of them pointed to a
single independent who got like rebates; and it remained for Mr.
Cassatt, I believe, to name 2 man by the name of Lloyd (I do not
know who he is; he is dead now, probably) as the only one they paid
rebates to.

Now, it is important as showing what that combination of 1879 was,
to know how they started out, and what they did during those years.
Mr. Milburn says that we have all heard about the South Improve-
ment Co. contract. Yes; we have. It was the starting point. It
was the rock on which they based their combination, and from it
arose such public feeling in the State of Pennsylvania that the charter
was afterwards repealed; but the rates there provided for were paid
by ot!ler devices, and the discriminations eontinued. That agree-
ment 1s attached to the bill of complaint; it is an agreement between
the Pennsylvania Railroad and the South lmprovement Co., in
E’Ohlgz:ml\lr. Rockefeller and his associates were the principal stock-

Mr. Justice MOKENNA. What is its date?

I\lrn!rﬂ. I}EELLOGG. '1872; I?efore t_his combination of 1879 commenced.

show that it continued right along. Mr. William Rockefeller,
Mr. Bostwick, Mr. Payne, Mr. Flagler, Mr. Lockhart, and all these
ﬁi‘;d“;%rffshe E:lt_ockholders in that company. That contract pro-
t0 diseorar :hor inary rebates. W.]:ly, it remained for'Mr. Rocke.feller
i e }l)rl?c:,lple of. cqlle.ctmg rebates upon his own business,
barrels ‘r‘?‘;r:e 1?5 8¢ s:1 and if it is true t:hat at tha:t time 5,000,000
Would ex dS pped, the rebates provided by this contract alone

ceed 35,000,000 per annum. The contract provides:

1] )
pa.nyT-E%P“?illlﬁi party hereto of the second part”—the railroad com-
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Mr. Justice Lurrox. What are you reading from §

Mr. KeLLoga. -
record, im reading from poge 118 of Volume 4 of the

“That tle party hereto of the second part will nav :
the party hereto of the first part, for its 0\\';1)1 use, oln Ei‘l}p&?‘gleﬂl[g“mfg
1ts products transported over the railroads of the party hereto of the
sccond part and its connections, for the perty hereto of the first part
rebates, and on all transported for others, drawbacks, gt the rates
hereinafter provided, except in the case specified in article third ”

And what were they ¢ From 35 to 50 per cent of the rate. The rate
was immcdiately raised, until the rate on crude oil from western
Pennsylvania to the seaboard was §2.56, which is almost six times
what it was in 1884, and the rate of 1834 has always been prohibitive,

Mr. Justice Lunrtox. That seems to be from the South Improve-
ment Co. contract.

Mr. KeLLoGge. Yes.

Mr. Justice Lurtos. As I understand it, that contract was never
enforeed, or if enforced, only for a very short time.

Mr. KeLroce. T am coming to that. That is true, your honor.
I will state the circumstances under which it was canceled. The
Arrangements os to the rates were practically carried out in other
ways, but this shows the object that those gentlemen hed. It also

provided:

““To ch arge to all other parties (excepting such as are reforred fo
in artiele 3)"'—

That 1s, other parties who should have the same amount of ol
and there were no such—

“for the transportation of petroleum and its products rates which
shall not be less than the gross rates gbove specified.

And it further provided—and this throws light on the subsequent

history of this transaction—

d between
““And it is hereby further covenanted snd agreed by en
the parties hereto {hat the party hereto of the seﬁond ptmh:Eeﬂ 3;
all times cooperate, as far as it legally may, with the pt;r{; };to e
the first part, to maintain the business of the partf: ; |:fd Ot the
first part against Joss or injury by competition, tonerztive et
arty hereto of the first part may keep up a ro]nl:nll ALY iso. tho
Pull and regular business, and to that end sha ?iwc;nnectiom, "
0ss rates of transportation over its railroads ]t;n e ey bs
ar 88 it legally may, for ?::JCh tugfiiig:lldt%; igaatg: and drawbacks
uch com , _ ! s
?: Ctelf;a;{;rt; g}retr;g nﬁ?sf part to be varied per passu with the gro

rates.” | "

Now, that agrecement, when made known 1o the':;iin:j{ll:v: e
re -ons’ even in that day of rebates as they say, ra e teaa
thilt p1;blic mcetings were held and the Legislature
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repcaled the South Improvement Co. charter. DBut .thc. rebt}tes
continued. Such a storm was raised that they put out a justification,
signed by the Standard Oil Co., Warden, Frew & Co., and others, to
be found at page 166 of volume 2 of our brief:

“\Vith our rebates for protection, nonc could break the price of
refining without great loss, unless the producer sold his erudc at from
50 cents to 81 per barrel below the pricc we were memg him, and
this he would not be likely to do as long as he could get an advance
of 83 per barrel on it.”

Of course, with their rebates they could control that.
Mr. Rockefeller says in his examination:

“Q. But what would hecome of the refiner who did not care to
consolidate his properties into this agreement ?

“A. T could not state about that.

“Q. He could not possibly do business in competition with these
refiners with a rebate against him of that amount, could he ¢

“A. Ile could come in.”

But he could not come in.
Now, Mr. Rockefeller says in relation te that contract:

Q. It aroused great opposition ?

“A. It did; yes, sir.

“Q. And with what result? It was abandoned $

““A. Oh, it was abandoned at once, right away, The exact time of
that I could not state.
. ‘Q. The feeling and opposition to it was on the part of the oil
Interests in Pennsylvaina

“A. Yes, sir.

‘:Q. And it grew all at once into a very marked opposition ?

“A. Oh, very pronounced; yes. It did not take our good [riends
down there, who produced the oil, very long to arouse themselves on

;};c ,s’uhjcct. They had the characferistics of miners the world
er’'——

Ar. Justice IToLymes. Pardon me. It says: ““On any suhject.”

Mr. Ke1ro66. Yes. “‘On any subject.” I beg your pardon.

“'They had the characteristics of miners the world over. That was
the case.”
hThe Cuxer JusTice. Before You go any further, I would like 1o sy
that I have & note from Mr. Justice ITarlan saying that he is indis-
]tJ}tllsed, l].]fld will be unable to be here to-day. T suppose, as he heard

¢ previous arguments and will hear the greater part of this argu-
ment, there is no objection to hig sitting in this cnse ?

s:[r. KELLoGa. Ok, not at all.
tl:’.Ir.‘:;ﬂi‘rc}}bold _then te§tiﬁad in relation to that, but I have not time
an;ell: 1t, in which testimony he said that public meetings were held,
hess. € Was one of the most prominent in denouncing its exclusive-
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Is it possible, your honors, that even in those days it was ordinary
to muke such contracts or to carry out sueh contracts as this ?

Now, let me stn.te.what followed-—or some of the things that {ol-
lowed. . I have not time to state many of them. Preliminary to the
expansion of the business of Mr. Rockefeller and his assoclates, he
took into the Standard of Ohio various men, he said, to obtain addi-
tional capital. Now let me read you the list, because, your honors,
we can only judge of the events by these facts that stand out. Men
do not write in contracts: ‘I hereby agree to u conspiracy to receive
rebates and to suppress commerce;” and we must go back to these
contracts, these facts which stand out boldly and which tell the tale
of those days. Who did they take in in order to get additional
capital? William II. Vanderbilt, president of the New York Central
Railroad; Amasa Stone, manager and director of the Lake Shore, the
“Hero of the Bread Winners.”

Mr. Justice McKex~Na. The hero of what ¢

Mr. Kerroga. The “Iero of the Bread Winners.”  Stillman Witt,
director of the Big Four; T. P. Ilandy, director of the Big Four;
P. H. Watson, special representative of Commodore Vanderbilt, and
shortly after president of the Erie. These are the men who were
taken in to get additional capitael. And having taken them in he
made the South Improvement Co. contract. Then they proceeded
to buy up those that they could, and to consolidate into a combination
those they could not buy. I am not at this day questioning the pur-
chases, many as they were, or the refineries dismantled, many as
they were in that day. I am only presenting the history of this
combination to show you that this was not a natural growth of
business, but that it was born and reared in fraud and oppression,
and it hangs over the commerce of this country to-day like a threat-
ening cloud.

They immediately bought, according to Mr. Rockefeller’s own
statement, 17 refineries out of about 20, in Cleveland. Other wit-
nesses place it at a greater figure. They immediately di:c;mantled 12
of them. T merely state this asa fact. Itis not questioned. The
tide has carried that out to sea. I am stating history.

Now, during the years following, and commencing in 1878 '&m}
running down to 1890, as your honors know, there were varous
investigations by the New York Legislature, varioussuits, and investi-
gations by committees of Congress in 1888; and from that testimony
we obtained some of the testimony of these defendants and of some
witnesses who have since joined the great majority, who to_ld t}}e facts
as to these rebates. Mr. Lee, a lawyer of Pittsburg, has died since h;
testified. Mr. Emery is yet living; Mr. Josiah Lombard, at the hﬁa
of the Tidewater and friendly with the Standard, is now dead. ,T &y
told of these rebates that were paid, and the struggles to mamtail
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their business during those years when this combination ol 1870 was
being formulated. - |

What did Mr. Archbold testify to? Why, he admitted in one of
these investigations, speaking of certain fizures that he was confronted

with, that:

¢t The export business for the month of October shows a shipment
to Philadelphia of 10,642 barrels of refined oil, which was billed
ot & rate of $1.29% from which there was rebated a totnl allowance

of 63 cents.” (Brief, vol. 2, p. 175.)

These are specific instances. When Mr. Archbold wason the stand
he did not deny them, nor did he claim when he testified in the case
at bar that they did not receive them during those years.

Some question is raised by the other side about whether Mr. Cas-
satt’s testimony is competent in this case. The Pennsylvania Rail-
road, of which he was traffic manager, made certain agreements
with the Standard companies, and we think this makes him a cocon-
spirator, and under the authorities we believe his testimony 1is
competent. We cite the authorities in the brief. Mr. Cassatt said

(Brief, vol. 2, p. 177}

““Unless they would guarantee us the same quantity of o1l, guaran-
tee to ship over our line the same quantity of oil that the Stendard
0il Co. had guaranteed to ship, we could not make them the same
rates; we would make Jower net rates to the Standard than they got.”

Now, I have not time to go into all these details. Tiet me mention
one or two more. There are two letters, written by Mr. Daniel O’Day,
general mansager of one of their pipe lines, and by Mr. Cassatt of the
Pennsylvania Railroad, which constitute a contract and are in evi-
gence and attached to the hill. Mr. O’Day said (Record, vol. 6, p.

288):

“T here repeat what I once stated to you, and which I asked you
to receive and treat as strictly confidential, that we have been for
many months receiving from the New York Central and Erie railroads
certein sums of money, in no instance less than 20 cents per barrel,
on every barrel of crude oil earried by each of those roads.

Cooperating, as we are doing, with the Standard Oil Co. and the
%ru.nk lines in every effort to secure for the railroads paying rates of
Ireight on the oil they earry, I am constrained to say to you that in
Justice to the interest I represent we should receive from your com-
pany at least 20 cents on each barrel of crude oil you transport.”

Now, what did he testify to? He testified that these payments
were not only on the oil that they furnished but on all the oil trans-
ﬂ‘:‘”_ﬁed; thereby not only giving them a preference but taking from
) fIr competitors in the struggle for life a part of their profits. I

ave heard of rebates; T have been counsel for railroads; I have seen

their curse to the busi i is co
. usiness interests of this country; but I have never
seen anything equal to that. ,
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What else did they do? Why, they got control of all of the termi-
nals. DBut, Mr. Milburn says, in those days the shippers furnished
the terminals. I deny it; and the contracts attached to this bill will
show you that that statement is an error. Mr. Milburn does not know
this record as well as I do, I think. He did not sit for 187 days
through all the dreary details of 20,000 pages of testimony. Thosf:,
contracts are in evidence. They give the Standard Qil Co. the power
to name the terminal charges for all shippers—themselves and others.
And one of those contracts, in addition to giving them the power to
name the terminal charges, which are what they will levy on the
independents, gives them 10 per cent of the rate besides. True, the
contract with each railroad provides that they shall furnish the
terminal business as cheaply as any other line entering New York
shall furnish it; but as they controlled all the terminals of the other
lines, what did that amount to ?

Then they entered into a pooling agreement, in 1874 or 1875,
whereby all the railroads joined in making a pool and dividing the oil
business from Pennsylvania to the seaboard and to Cleveland and
other refining points; and they agreed to pay certain rebates to those
pipe lines alone which agreed among themselves to maintain the rates
of pipage. The pipe lines which had this agreement between them-
selves (which is in this record), being the only ones which received the
rebates, at that time or very shortly thereafter entered the Standard
combination.

Now, what do some of the witnesses say about this? Mr. Emery
says of that contract (and this preceded the combination of 1879):

““It was the final Waterloo, sir, of the entire independent interests.

“Q. What do you mean by that?

“A. Absolute destruction to all the interests. It shut down every
refinery on the creek—every one of them’—

That is, Oil Creek— Ly

“And we discharged from our barrel factory—we were making our
own barrels—it set at lberty in Titusville alone over 400 men—
between 400 and 500 men; threw them all out of employment.

Mr. Justice HorLmEs. YWhat page are you readi.ng from?

Mr. KerLoga. Page 187 of volume 2 of the brief.

Mr, Justice HHorymes. Yes; I know the .volume.

Mr. KELLOGG (continuing same quotation):

“Q. In what way did it accomplish that result?

“1(%. Through discrimination. We couldn’t ship to tﬁle et{‘ orb
trade and we couldn’t ship into j:he’f,ountry. We met the stiing
opposition of this same combination. '

Mr. Emery so testified in this case. Is there a.Stqnc.lard }mtnessc—l—é
and they are alive and know the facts—who denies 1t In this recor
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Afr. Justice LurTox. Upon this question of rebates, it has been
ssserted that it waslegal, as X understand it, prior to the Federal acts
regulating interstate commerce, for o railroad company to discrimi-
nate in favor of a large shipper &s against & small one, all other condi-
tions being equal, and that therefore what all these railroads that you
refer to were doing was not then illegal or unlawful.

\ir. Kerroaa. I will answer that.

Mr. Justice LurTon. In your own time.

Alr. Kereoco. 1 deny that to be the law. This coust held, in the
Western Union Telegraph case, that it was illegal at common law 10
give an unrcasonable preference or make an unreasonable diserimina~
fion in the transportation of messages in Interstate commerce. it
always was ilegal at common law to give unreasonable preferences.

Mr. Justice LurTox. That simply drives the question back as to
whether it is legal to make o discrimination between wholesale and
retail, and between o large and a small shipper.

Mr. KerLoge. I say that this iransportation, your honor, has
become absolutely necessary to all commerce. The rule that the
big shipper might have a better rate, or certainly the rule that he
might have rebates the size of these, and rebates upon his com-
petitor’s goods, would

Mr. Justice LurTon. To give a rebate is virtually to give a prefer-
ence, is it not #

Mr. Kerroge. Yes. I think it would be unreasonable. I say
that would drive every concern in this country into the hands of
the big men as surely as it was driving them in that day.

_Tinust proceed rapidly. They did buy up the Empire Transporta-
tion Co. from the Pennsylvania Railroad; they did enter into a con-
tract with the Pennsylvania Railroad, which is in evidenee, whereby
the Pennsylvania R:}i.lroad agreed to give them 10 per cent ’o! the oil
;::?}? {l}s an equahzey, they say. Equalizing what? Equalizing

¢ between the railroads. The result was that they got 10 per
cent of the other man’s money. This was not the common and usual
:ﬁ”ig n those days. It I'nise('l such & storm of protest in Pennsylvania
Sta suits were'brought to eject the Pennsylvania Railroad from the
R:ii;fzﬁgrtc:\ Ieje(i;‘,l the United Pipe Lines from tl:le State, and Mr.
indictod f0,1_: T. ‘ Pa.gler, .Mr. Rogers, and all their associates were

for conspiracy in the State of Pennsylvania; and the

entered into an agreement ' ’ J

'{Ee EHEE GJ(:JS'IT‘IEEt: What year was that?

. . at was —1] i
wﬁ;igetting oD, this combi;:;?iin(?r 1879—just about the time they
s :kgn.ig-l?gg;}j::fft tlt’esxrdc.n me, A while ago you said, as I recall,
) s al ment, that the illegal praetices or fraudulent

o rebates to which you referred, continued up to the

74558—11——2
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Lim‘c of this suit, until the
which you generally detail
and up to this time?

Mr. KevsoGa. Certainly. I shall co
those cases were dismissed all of the ni]:d;f)e::t:l::;tl:til}'l:?. hwm'IJ
Tepresentatives, joined in a contract with all of the St:mdnrdugOi] o
panies—I can not stop to give you the names of them but th o
flttnched to the bill—in which, in view of the following s’ti ulati . :ﬁ‘ﬂ
independents agreed to ask the distriet attorney to nofle ltjhose ?;c,i' ;
ments and to dismiss the civil suits. The stipulation, amon otllfb-
things, contained the following (Brief, vol. 2, p. 195): ’ 5o

“That the said parties of the first part (S
L S tandard
and will make no opposition to an ent?re abrogation otfmtllll?ls.;ziesrﬁi}}‘

rebates, drawbacks, and secret rates of freight -
petroleum on the railroads” \ght in the transportation of

and

Y were preventad by this suit. T},
ed are all facts which occurred befor: If;g;s

““That said parties of the first part further agree that the railroad
companics may make known to the other shippers of petroleum on
their several roads ail the rates of freight; and that said parties of the
first part, or any of them, will not receive any rebate or drawback tbat
the railroads companies are not at liberty to give to other shippers of
petroleum.”

When confronted with that does Mr. Rockefeller deny it? No; he
says that he does not recollect but that now that I mention it he has
some recollection of that. He had been posting up, as it appesss,
about the details of construction of barrels and everything else in
those days; yet he says:

Q. But you do have a vague recollection of them?

A, Oh, now that we talk about it, I de. I don't think I ever
attached any speciel importance to them”——

Refcrring to the suits— . .
Tt was a sort of & custom in those days to bring a suit.

" “Q. What's that? ‘ _
“%. It was a sort of & custom out in the Pennsylvania section to

bring suits in those days. It was kind of & hahit.” (Brief, vol. 2,
p- 196.) .

1 i t envy.
- Well, your honors, 1t was a hebit that most men would 10
Do you believe that ’he did not know why he was indicted? Do you
believe that he did not know that it was the most outrageous rebating

ever known in the annals of railroading t .
15erI\'r, those are some of the transactions w.hu:h led up to L}th‘: ttrr:l]:t
of 1879. With your honor's permis.i,liontl V;lll fst:la;t; ;'ha;h e]i iy
as—and the trust of 1882 and the trust of 189 g
:lvuring the years prior to 1879, & Jarge number of 1?1[1313‘:;15}?12 il::ima
facturers. They were large manufacturers, and na
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orce abroad, and exported a greater percentage OF the
i)&rrf:ug??lﬁn ever has been lePOTted TSiﬂCﬂ; Thgy. had ESFnb;;SE;:.d
Jarge refineries and manufactories at New York, I hlladdll)hlji, Pﬁ 1=
more, Ol City, Pittsburg, Boston, and other places, mostly 1n Lenn~
ia and Ohio.
sy}li?:lu:tr':ce McKzxxa. You say the in.dependents had a greater
export trade than has ever Leen equaled since?

Mr. KeLroge. The independents had a greater percentage of
export, according to the total production in those days, than has ever
been done since. It was 836,000,000 back in 1872. And it has never
sxceeded in this country over $93,000,000. They had worked up
this business. The Standard Oil men did not work up the foreign
business. They did not originate the pipe lines. They did not start
that business. They did not demonstrate the feasibility of building
s pipe line over the Allegheny Mountains to the scacoast. Others
did it; and when they could not stop those pipe lines they bought
them where they could.

Xow, what did they do? Prior to 1879 these men went into the
first Standard Oil combination. There were 30 corporations acquired
duning those years, and they were acquired through stock ownership
i this way. To be sure, there might be several partnerships which,
28 & part of the scheme, were consolidated into a corporation, and
then the stock of the corporation taken. Those were not purchases
of property in the ordinary course of business. That was a con-
solidation, as I will show you. Take, for instance, one mentioned
by my brother Milburn—the Pratt Manufacturing Co. Mr. Ilenry II.
Rogers, Charles Pratt, and Josiah Macy, 1 believe, were stockholders
of that corporation. They turned their stock over to, as they called
it, the Standard Oil interest. ‘Who that is we do not know; but the
custody of the certificates either went to individuals or the Standard
01 Co. to hold, not for the benefit of the Standard Oil Co. or the
the Standard Oil stockholders, but the Standard Oil interests and
Rogers and Macy and Pratt, who were then taken in. That is the
way they did it. Tt was just exactly siich & combipation as any con-
z;r:lh“‘)“llld make, the stqckholders of one going to the stockholders
takine (H'] er fmd exchanging the stocks or aequiring their stocks and
tionsg:y ert;ma nto a {(laommon pool. In tha? way 10 good large corpora-
mony s.howis-'scqt,lll-llre . They were competing concerns, and the testi-
Mr. Arehbold eYd ‘;ﬁ'ﬁ competing. On the eross-examination of
COmpanies wer:r:,aken.'Rocl'lfefeuer they o not deny that. Ten
Standasd 01l Co. for the stoek of the giens Thers wene o e
banics in which th stock of the other"s. There were 14 com-

e men took some stoeck in the Standard Oil and

retaine ; .
d some in the other companies; and there were 4 companies
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where the whole stock was ired. 1 whial :
any of the origigal Owne.r;ri;tzgiunlsgd; l:n w}gcli }111: does 10Y appear that,
Oil stockholders increased from 9 melf 111 a}? at the list of Standard
tfr:usltg agreement of 1879 was made. 1t was(:illtlll)?; itfofgbgh? thj?
Stock interests. It was not a purchase in th ono
'\Vhy do I say that? Those pstockh«:ulders.,'31111](8):':,]‘1 o?ofliziu()f busuzness_
mn charge of the separate pl » Temained
r P plants. Those plants were operated
sepnratcly.. They were separate corporate entities.

Mr. Justice McKExNA. What i that?

Mr .I\E”‘Of}& They were separate corporate entities owning and
operating their properties, and their stock was simply ’taken into g
pool which was divided up in 1879,

_ Tll_e combination wes kept secret from the public in all of the inves-
tlgatxons of that day. Subsequent to that time, in 1888, when com-
mittees of Congress were trying to find out whether that combination
exis‘ted, when suits were pending, if this was an ordinary growth of
business, acquiring property to increase the business and to add to
the volume, why did they not so frankly state. They denied it.
The Standard OilCo. of Ohio, in the course of its dealings in Cleveland,
had made a contract with Scofield, Shurmer & Teagle whereby the
latter agreed to limit the production of their refirery and not to
engage in refining anywhere else, and the Standard brought suit in
1881 to enforce that agreement. Theyset upin the answer that the
Standard Oil Co. was in a combination in restraint of trade. M.
Rockefeller made an affidavit in that case which he was confronted
with in this case, and it shows the kind of combination this was in
1879. Mr. Rockefeller said:

“Affiant says the Standard Oil Co. owns and operates its refineries
at Cleveland, Ohio, and its refinery at Bayonne, N. J.; that it has no
other refineries nor any interest in any other refineries, nor does the
Standard Qil Co. operate or control in the U_mted_Statves m‘?.r other
refineries of crude petroleum; that there are in Ohio, 1 esltr gﬁm}:é
Pennsylvania, New York, and New Jersey a large n“ﬁlber .‘31 éfanszlrd
of crude petroleum that are not owned or controlled by :satl Py
Oil Co., and in which the said Standard Oil Co. has no intetes

' ind! i d for years past have
directly or indirectly, which are now an  have
g‘;ﬁf{ reﬁ.ning crude petrolel’lm and selling it in the open market

' g ding from ?
Mr. Justice LurToN. What page are you rea
Mr. KELLoge. Pages 35 and 36, of volume 1 of the Government

brief. .
fined by the said Standard
Oii‘gka(iotg;eni?gig;e?if ggu Sei-%zgf i)efutnﬁeriotal anirount refined in the
United States.” :
Mr. Milburn states to you that these g
90 per cent of the business.

entlemen controlled then
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Mr. Flagler is even more specific at this time. This was in 1881,
when.the lrt’:ombination of 1879 was actually in existence. lle says,

on the sama page (p- 36): .

“XNor is it true, as stated by John Teagle, that the Standard Oil
Co., directly or indirectly, through its officers or agents, ijfi or
controls or has control of the works formerly owned by Warden,
Frew & Co., Lockhart, Frew & Co., J. A. Bostwick & Co., Charles
Pratt & Co., Acme Refining Co., Imperial Refining Co., Camden
Consolidated Oil Co., Devoe Manufacturing Co., or the refinery at
Hunters Point, N. Y., or any of themn.”

These are the identieal refineries which Mr. Rockefeller says in this
case they bought in order to increase their capacity, and were con-
trolled by the Standard and its stockliolders. They were in 2 com-
hination, as Mr. Rogers said.

Mr. Justice McKEx~aA. That stock was in the hands of individuals ?

Mr. KerrogG. No; the custody of the certificates was in the
Standard, for the benefit of the Standard Oil stockholders and the
stockholders they had taken in.

Mr, Justice lToLMEs. You mean the physical paper was there, but
the title was 1o trustecs.

Mr. Kerroge. It was in 1879. I do not know where it was beforo
that,

AMr. Mesury. It was always, the evidence is, in other trustees,

Mr. Kerroga. Prior to 1879 it was in the names of various indi-
viduals,

Mr. Justice McKex~a. It was either said in this or in the other
argument that tbe reason was that the Standard Oil Co. under the
laws of Ohio could not take the stock.

Mr. Kevroge. That may have been the reason.

Mr. Mmsury, That is right.

~Mr. KeLLoge. Mr. Arehbold says on October 15, 1879; after the
signing of this agreement:
Oil“g;.glow long has the Acme Oil Co. been one of the Standard

. A The Acme Oil Co. is the Aeme Oil Co.; it is not the Standard
Oil Co. at all, :

St!:l:ﬂ -ai}gu(;l]&l?? has it been controlled by or affiliated with the

A. It &5 an independent or anization; it is
. S d gani ; s not controlled or
effiliated with the Standard Oil o5, at all”’  (Bnef, vol. 1, p. 37.)

ofT:llat testimony was given on October 15, 1879, after the signing
’ t a;t AgTeemelit with the Aeme Oil Co.; and the Acme O1l Co. is
ne of the companies whose stock went into the combination which

. YS Was an acquisition of properties in due ¢
busmesg, open to the world. prop e course of
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Mr. Rogers SAYS:
“Q. Was there g sale or trap

He speaks for the Pratt Man

bt the Standard Ol Co. by which pracgie .
1'0“1!1_? controlled your busin{ss? practically the Standard () Co.

I will answer this :
Standard 0l (o, does notm;:ailct?(fa%llle A twaon b

L have not time to rea all he says.
substance is that they got up from tim
People would eome in and go out, by
is clearly indicated,

Other men testified to the same facts, denying that their companies
(which were then in the trust) were affiliated with or controlled by the
Standard Qil Co.

Mr. Justice HoLyes. Is it not the natural inference that the reason
they were keeping quiet at that time was becayse there were limita-
tions to the charter of the Standard Oil Co., and that this thing
might be looked upon as unwarranted because of that limitation,
rather than for other reasons that did not include that ?

Mr. Kerroge. T think not, because at that time it wag charged by
some of the people, by Scofield, Shurmer & Teagle, and others, that
they were in an illogal combihation; and even at that time such a
combination met with the condemnation of the public. 1t lefi to the
examination by the committee of the New York Legislature in 1879,
and again in 1888,

fir.bJustice Lurton. What was the date of Mr. Rockefeller’s affi-
davit ?

Mr. KeLroge. 1881, your honor. ‘ ‘

Mr. Justice LurToN. Wag the Ohio suit then pending

Mr. KeLroga. That was in 1891 or 1892, D will come to i;haf;l.1

Mer. Justice LurtoN. What was the o;casmn of his making that

i at was he trying to meet ¢ .
aﬁiciiivllgLL:E;.tThe Stand};rd Oil Co. had entered Into ?i c;:)n{:il‘;fiit
T s & mnl Yoy o bl s o

roduction of their refinery in Clevelan !
gl(fnlt)h, and not to engage in refining anywha.arfa elia. Tifg t‘;gjlrﬂts'::
that agreement, and suit was broug}lt to enjoin ttem, o biaeiion:
up as ; defense that the Standard O1l was & party | Y aﬂ'ect that the
and Rockefeller and Flagler made aﬁ(iida]:rlistfloe iil;ent(zcal companies
Standard was not in a _combma:tlon, an rt 2 B tor the control of

; in this trust in 1879 were no ] "
which \‘W’a‘r‘.'i3 tl:lf}?tll'lll tStaJldard Qil Co. That is the point. They kep
or affiliated w e '

this thing secret.

sfer made of your businegs*___
ufacturing Co.—___

Y saying that the
¥ control oyy bUS}iI]:t]?bss.”

It is here i the brief.1 But the
e to time different combinations,
t the nature of the combination

1Brief, vol. 1, pages 38-42.
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sEs. They were going it pretly close.,t butt: at,al-ung

an g li suppose that aflidavit was true, was1 not ?

! I\[;& l]gf’i:ﬁcfgg.sei Ido xllj(i believe, even taking it in & literal sense and
nrfg Alr. Rockefeller the benefit of every doubt, that he told the

f;uth or that Flagler did. IIe cither did not tell the trutl} then. or

he did not tell it on tbe stand in this ease. o may tgke his choice.
AIr. Justice LURTON. Well, which choice did he take? Was he

fronpted with this alidovit? . - ' .
m:[:?KELLOGu. 1Ie was confronted with this albdasit and he did

Mr. Justice IIoL

not deny it. ‘ .
\tr. Justice Lurros. Did he offer any explanation—-—

Mr. KE11ogg. No. -
\fr. Justice Lurrox (continuing). Of the broad terms of this

affidavit?

\lr. KeLLoco. No.  1le could not!

Now, what was the trust agreement of 18797 Ilaving gathered in
30 compenies in this way through stoek ownership, they formed the
first trust, which was the parent trust, whicl: all the investigations
of the committee of Congress (the Committee on Manufactures) and
the committees of the New York Legislature never succeeded in
dragging to light when they were trying to find out the history of
those days, and never, until the exigencies of this case compelled them
to, did they bring it forward. 1 am glad they did so, because this
was the forerunner of the trust in 1882,

Thirty companies were combined in the hands of three trustees;
and we will call it the Vilas, Kecith, and Chester trust, because they
were the trustees. It reads:

“Wherees the Standard Oif Co., of Cleveland, Ohio, holds the
possession of certificates for certain stocks and interests which it s
desirable to distribute among the parties entitled thereto; and
whereas such stocks and interests now stand in the names of several

ersons, and it is desirable for convenience in dividing them that all

transferred to trustees, and that the same be so transferred by

the Standard Oil Co., by each party holding the sam
, ) same, and by ev
person holding or cla:lmiig an iIII)tcrey;t therein*’ ° y every

Mr. Justice IfoLxMESs. What page is this?
brl[; Ii::uooo. This is Appendix A, at page 414 of volume 1 of our
e ! g:]es on and gives a list of thfa corporations the stocks of
s Ir; -rglnsferred to Myron R. Keith, George F. Chester, and
intergsets t VLﬂS, as trust(?es, “t9 have and to hold said stocks and
theloes £o Ot lt1 efmi anq their survivors and sueeessors, in trust never-
_— r the fo lowing purposes, to wit: To hold, control, and man-
8¢ the said stocks and interests for the exclusive use and benefit of

_ﬂffﬂlowing-namcd persons and in the following proportions named:”

! Cross<zamlination of Rockeleller, vol. 16, pp. 324-3211.
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. ‘ mes of the 37 stockholder .
Including those whg had been taken ig b}flifi;nazgiigéﬂbmaftion,
on of the

US compeling companies.
“And (o divide and distribute the sa

veniently do so betwe )
en the s
the same gg aforessid i

that T can not hear you.

Mr. KeLrogo. They divided the stocks which they held into equal
parts, so that ull of the persons named in the trust held the szme
pereentage of the stock of each corporalion.

The C!IIEF JUSTICE. In other words, the mother carpotation, as
you call it, the Ohio corporation, practically owned that stock?

Mr. Ketroce. No; T do not think so.

The (.'Jmnr JusticE. In substance, when they divided it out in
proportion, they put it in the name of the stockholders in proportion
to the stock that they held in the other companies.

Mr. KecLoge. I do not think that is the fact. I beg to differ with
your honer, because there is no evidence that the Standard Oil Co.
of Ohio ever owned a dollar of it. It was simply the custodian, as
stated here. Tt belonged to the stockholders of the Standard Oil
Co. and to the new stockliolders as they cante in from time :o time.

Mr. Justice McKexxa. I thought that was your contention in con-
nection with the Rockefeller affidavit—that they did have &n interest
and did own it.

Mr. KELLoGG. No; my contention was that Mr. Rockefeller's tes-
timony in this case that they purchased the refineries in the ordinury
course of business was not true. That was the main combination,
and the combinetion in those days was the same thing a3 the com-
bination in this day. Therc we have 37 stockholders. Vilas, Keith,
and Chester held the stock in trust for those 37 men. _

Mr. Justice Day. What did Vilas, Keith, and the other man gIve
to these people? Did they give anything at (hat time!

Mr. Kewroca. Not that appears. o
Mr. Justice Iforsces. I suppose this was just like plenty of other

trusts that exist, Persons invest in .diﬂerent kinds of sp;ck:; u::' E::
this, that, or the other kind of secunti-y;g gnd I suppose the

1 tificates to the different peoplet ,
lssll:frd I?{ell:‘[.ll.oca. They may have issued certificates. That I do &0
know, There i3 no evidence of it.
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) , 2
. Dar. Who were the three trustees '

ﬁrr. gnslt.tooﬂ. They were attorneys of some of these vartous com-

ies. They were lawyers. _ ‘

pa:i;:s\ln.augﬂ. Two of them were lawyers in Cleveland, 1 think.

ilr: Justice Day. The name of Keith 1 thought 1 recognized.
\(r. KELLOGG. Yes; he was a lawyer in Cleveland.
Alr. Justice Day. Who was Vilas?
Ar. Kerroce. I believe he was in Pittsburg. o
Afr. Justica Day. They were three attorneys for the parties io

interest ? v -
Mr, KELLoGG. Yes, sin o -
These companies were not bought by issuing Standard Oil stock

or paying for them out of the treasury of t..hc Standard Qi Co.

The Cuter JusticE. You lower your voice so that I can not hear
yo:&-. KeLtose. These were not paid for by the issue of Standard
Ol stock. Some of them were. Ouly two years and nine months
later these identical companies, with four or five others, were put in
the Standard Qil Trust of 1882, valued at $56,000,000.

Mr. Misugry. Oh, no; sll the oil storage was included in the
£36,000,000.

Mr. KeLroaG. The oil storage belonged to the separate corpora-
tions. I saythese companies were put in at that valuation ? only two
vears and nine months Ister. They did not grow in value from three
and a half million to $56,000,000 in two years.

Kow, let me come to the Standard Qil Trust of 1882. It does not
appenr whether Vilas, Keith and Chester did distribute Lhese stocks
or not. I doubt if they did, as they also signed the trust of 1882.®
In 1832, when the Standard Oil Trust of that year was orgsnized
(which we will hereafter refer to as the Standard Qil Trust, the validity
of which came before the Supreme Court of Ohio), there were 40 cor-
porations and limited partnerships. I will explain what I mean by
“limited partnership.” Your honors probably understand that a
Peansytvania limited partnership is a stock corporation in eflect.

The Ciier Justice. A joint stock company.

Mr. Rx11066. Yes. So we will say there were 40 corporations then
owned, I believe, by 42 stockholders. There was a trust agreement
drawn, which Mr. Rockefeller says Mr. Dodd, the general counsel, is
entitled to the credit for if there is any credit in it. It created the
brust for the lives of the trustees and the life of the survivor and 21
Y::rsfdthereaftcr, because that was us long as they could make it; it
provided that the stocka of the 40 corporations should he transferred

——

1568 Retord, vol. 16, p.
"Hetord, vol, 24, p é.f 376

4558113

#8eg brief, vol- 1, pp. 478, €19, 430,


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


potentially competing and hgd i ‘
tog('ather. They were engaged lbe izeazgﬁilggggge;?g Ulitﬂ P
I\ot_v, thef trust agreement of 1882 provided that th:;ﬁh uld
Organized in each of foyr States, New York Pennsylvg'0 \'bﬂ
Jersey, ana Ohio, a Standard Oj] company to take Over the?\nrl;];eit?e:

Mr. Justice HoLmgs, This is the agreement of 1882¢

;\gr. ;(EL},OGI?. This is the agreement of 1852 ; Yes, sir.

2L Justice LurTox, Is that the .
0ilCo. of N Joromy 1 e date of the birth of the Standard

Mr. KeLroge., Yes; Tam coming to that.
viiirl. f‘.;I;. ﬁs?tlce LUrTtoN. That was one of the corporations then pro-

Mr. KELLOGG, Yes; it was created in pursuance of that stipulatiop,

And, as I recollect it, as fast ag they got in all the stock of the other
26 corporations, the properties of those companies were to be conveyed
to the “Standard Oil Co. of the proper State.” Two days later that
agreement was modqified.

There existed a Standard Qil Co. of Ohio, They organized &
Standard Oil Co. of New York and s Standard Oil Co, of New Jersey;
and to the Standard Oil Co. of New Jersey they caused to be conveyed
from some of the subcompanies that were in the trust of 1879, and
which went into this trust, eertain properties. It was the same with
the Standard Qil Co. of New York. There the amalgamation stopped.
The Standard of New Jersey was organized with $10,000,000 capr-
tal,—mnot $10,000,000 in the first iustance, but it was-mcreas.cd to
810,000,000 before the reorganization of 1899. We will cal] it fen
millions. So there we have held together in the Standard Ol Tmst
all of the stoeks of 14 companies and the majorit.y. of the stocks of 2(;,
the only change was that some of the subcqmp&meﬁ, where they bel
all the stocks, had conveyed their properties from otie subcm;pi;lg
to another, as, for instance, the Pratt Manufactu.nn,g S{Ot 2 b
Standard of New York. Thus they had 40 companies held tog
by a trust, and that is the famous StaDt{ard 0il Trust. 1 soned th

There were 42 stockholders who went info the trusé &n 4 and the
trust egreement. The trustees had their property ﬁPI;m%S‘;I’es your
record shows that it was valued (I will give round Zgures,
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- s issued, to 42 men, seventy millions
hfonorsieig’ i':?;?f??;?gg ’ina:::tlc‘:\l;?g;e for the stock in the 40 corporations,
’ ’;‘?esy .orga’,nized with & president, with a secretary, with stock cer-

' just h k corporation. I say ‘‘stock certificate
tificate books, just hike a stoc Tpo )
books;” I should say ‘‘trustees’ certificate books. f

Mr. Justice I.trToN. Can you make a quick reference to one o
those certificates? )

Mr. MiLurxy. There is one in the bill.?

Mr. KxLrose. 1 will turn to one in a moment.

\[r. Justice FloLMEs. That was rather a common matter.

Mr. KeLLoGga. Tt was common after this. It was fol]owe:d by the
Sugar Trust egreement of New York, copied u!most verbatim. The
Sugar Trust agreement of New York was held illegal by the supreme
court of New York. It was followed by the Whisky Trust of Nebraska
and Dlinois, almost verbatim, and was declared illegal as tending to
monopoly by the supreme court of Nebraska and the supreme court
of Mlinois. It was followed by the Lead Trust in Missouri almost ver-
batim and it was declared illegal by the court of appeals of Missouri;
and it has been declared illegal and has met condemnation as a com-
bination in restraint of trade and a monopoly at common law by every
State court in this Nation before which it has come.

When they changed to the Standard Oil of New Jersey they simply
substituted a corporation under the liberal laws of New Jersey for the
nine trustees. They elected the same president; they made the same
by-laws, scarcely changing a word; and they suhstituted the perpet-
uel power of corporate existence, which can hold together the amal-
gemated wealth of many men through all time, for that of trustees
whose life may be cut short by death. Is it any more legal ¥

They issued, then, $70,000,000 of certificates. They issued there-
after 812,225 400 for additional stocks of companies and additional
properties taken in during the life of this trust. They issued a
stock dividend on May 25, 1887, of $15,024,600.

The cash value of the property put in in 1882 was $67,936,098.
The total trust certificates were $97,250,000. There was, according
to the statement from their own books, $29,313,902 of water—on
their own valuation. I am not condemning that at all. I think
that was a very reasonable amount of water. But when 1 come to
state the profits (which Mr. Milbyrn says are reasonable) I will show
you the profits they obtained on this capitalization stagger credulity;

and it is very strong evidence of monopoly.
f It is said they tssued 20 for 1,—that is, 20 shares of trust certificates
or ¥ of Stendard Qil stock, They did; but they were issued to

Wdem who turned in the stocks of these 43 corporations, and

18ee Record, vol. A, p. 83,
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n
order to make up this 20 for §

they addeq
i somethi N .
certificates i eth.mg like thirteen or f .
. ich did not ourteen miljj
Now, wh Ol represent a : willions of
othor ey appened These e ng T
I competing co e trustees went iy
(al50 t0 the orjonef psrr . 21 there is atta O 8equiring sookg of
, ginal brief ip ) ched to th
;:_e were able to prove it of tESS complete form) g Btnteme reply briet
ination acqui ’ e stocks . CWINEDL, a3 far
them ell; (_fflulred from the beginnj wnd Properties which ’this N
. N l; ; we demanded g complete ;_ﬂg- We never were gy t(::om_
ever furnishey] it ete list of their acquisit: € to get
~ What happened afte quisitions, but they
In this country; one ¥ that? There wery Yarious investiegti
Manufactures: pae i 7ac 1888 by the co . vestigations
Ies; one in 1888 b . ngressional Comm;
been one in 1879 by the Ne Yl_thi aew York Senate: al'ldm:i:ltteehon
Trust was : \ew York Legislature: f ere had
particularly in th . ure; and this Standard 0
alormed ab such e public eye. The pybl; T Pﬂ
the fo tremendous aggregations of public was becoming
rm of trusts of capital -
The Attornoy G‘ L » perpetuated i
’ eneral o 1 .o
of Oh-lO to oust the Standa?dhl(gubrc;ughfi & suit 1o the Supreme Court
the right to ¢ of Ohio from that Stat
arry out that t e and from
that that was purely o suit i rust agreement. Mr. Milhurn says
the Standard Oil Co. of Ohio becm qQuo warranto, as it was, o oust
all its stockh ause 1t had become & part
olders, to an . party, through
there was no_question Ofﬂ-gl'eement which was ultra vires, and that
General embodied in his peg:?;]r‘:POlg In the case. The Aitomey
of the trust agrecment, whicl; and his amended petition s copy
who sieied ’ contaimned the list of all the stockhold
igned the agreement, named sl : ery
on its face just what the T}ustn::asi the corporations, and showed
the facts were before the court caugn ed to accomplish. So ll
a judgment declaring in the ogrm;ognfh 1:1_:392 Hhe court rendered
O A
f'.?e:lt gs c;-he, corporation could execute nm;nwwoﬁ:: :-eilfn: I;;:ch:;
1t tended to m ’ it
this court is goﬁﬁlﬁhqggdiﬁtchh clrcurlnsiiia_nce% I do a0l beles
was sufficient to raise an iss N iostion whLh State cour
Joiei ue on & question which was within the
| ecision of the court, when that decision is in harmony with the dec-
bl:arf ations of every other court in this country having s like agrecment
oreit. That is my answer to the gentleman’s statement that the
question of monopoly was not involved. It was not decided 10 be
“meI}OPOIY under B-Statute.of Ohio. The Velentine antitrust statute
of Ohio was pot passed until 1898. It was decided to be a monopoly
at common lew, and if the trust was a monopoly at commen la¥
when it covered intrastate commerce it is & monopoly at commoen
law when it covers interstate commerce. The body of the common

law, as this court has ssid, covers the Union.
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Now, whet did the court say?

“That the nature of the agreement is such as to preclude the
defendant (Standard Oil Co. of Ohio) Irom becoming a party to 1t.*1s,
we think, too clear to require much c_onsuleratlon by us. * *

“PBy this agreement, indirectly it is true, but none the less effec-
tually, the defendant is controlled ana managea by the Standard Oil
Trust, an association with its principal place of business in New
York City, and organized for a purpose contrary o the policy of our
jaws. 1ts object was to establish a virtual monopoly of the busi-
ness of producing petroleum and of manufacturing, refining, and

dealing in it and all its prodncts throughout the entire country, and

by which it might not merely control the production but the price at
ifs pleasure. All suzh associations are contrary to the policy of our

State and void.”

The ~ourt cited the decision of the supreme court of New York, as
I recollect, rendered in the Sugar case. This decision was rendered
after the Sugar Trust decision and after the Whisky Trust decision,
although those trust agreeinents were made after this trust agree-
ment.

The Curer JusTice. You may suspend.

(The court thereupon took a recess until 2.30 o’clock p. m.)

AFTER RECESS.

Mr. KeLrog. Mr. Justice Lurton asked me where the form of the
trust certificete was. I beg your honor’s pardon; it slipped my mind.
It will be found in Volume A of the record, page 33.

After the decision of the Supreine Court of Ohio in 1892, declaring
this Standard Oil Trust illegal, end excluding the Standard Oil Co.
of Ohio from the right to perform the same, the certificate bolders
met and dissolved the trust, and liquidating trustees were appointed.
It eppears by the evidence of Mr. Rockeleller and Mr. Archbold
that it was liquidated because of this decision.

Mr. Milburn fell into an error yesterday, no doubt not intentionally,
when h(? said that when they liquidated in 1802 there were only 20
tompanies; that the other companies had been consolidated by the
tonveyance of their properties. That is not correct. There were
84 companies, the stocks of which were held by the trustees just
Previous to the liquidation, The stocks of 64 of those companies
were transffarred to the several 20 companies, as the court below
gound; for mst:mce, 23 to the Standard of New Jersey, 11 to the

tandard of New York, 11 to the Anglo-American Oi Co., and
Soon. So that when finally liquidated the stock of the 20 com-
P:Eles only was c!iwded. Those 20 companies held the stocks of the
other 64 companies; and I believe that there are something like 23
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and all the notoriety. We traced them down b
of every nan whe we thought woylqd know— Rockefeller Archbold
(who were liquidating trustees), the secretary, the atton;e:v in fact
of the liquidating trustees, the man whe kept the books (Mr. Be.
singer); we found they were in & safo in the Standard Oy building in
1300; and although those books were important books, nobody could

or ever did explain their loss i and we never have beer able to tell

1892 and 1899, All of this is Darrated in the brief, and I will not
take further time with it.

Mr. Justice Lurrox, AMr, Kellogg, what is the materiality of afl
that preceded the occurrences that operated to put the shares of al]
these companies in the New Jersey company in 18991

Mr. Kerroco. The defendants claim that by reason of the trust of
1882 and the trust of 1879 there became & hody of common stock-
holders, common owners.

Mr. Justice Lirtox. Your argument upon that subject is intended
to meet that sugwestion?

Mr. K¥1106G. Yes; and to show that there were two void trusts:
one of which was declared void and dissolved and the ¢ompanies
separated. )

Mr. Justice McKEx~A. As T understood counsel on the other side,
be stated that the common ownership preceded the trust of 1879.

Mr. KeLLogG. It eame ahout as [ explained, your honor, by tak-
ing them into the combination. The common ownership was estal-

i 7 the trust of 1879. ..
hs?l? sgz‘s in that respect it differs from the Northern SeIcu:nbes ;a-i!:-
I will call your honors' attentior_l to that matter When_d :gt?fis no£
YWhen the Northern Securities suit was brougllt and dect y ;;gt. o
true that Mr. Hill owned stock il} the Great }onhe\rIn M;Iill 1 b
Northern Pacific, and his associates the same. AMr.

s ; jre.  (Sen Gov
i erred to varicus of the ) cOMpPATIE.
1 GLriy-four companies, stocks of which iy 1592 ware tranl;

- e e , showy 23 of L abory
l‘ITI: blltL:t of cum;a:rL n.:]::f: owned in whole or in part (s=e brief, vol. I, pp. 80-93)
]

64 colnpania to he still in existente.
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ock in Doth conipanics and controlled both com-
body of common stackholders of two companies,
between those two companies had been sup-
of course, as there were

gssociates owned st
panies, and were
and the competition
pressed. There were outside sharcholders,
outside shareholders under the trust of 1882, In principle there is

not any distinction; in the facts therc is substantially no distinction.
Up to Decermber 31, 1892, out of the total of 97,250,000 worth of
certificates, they had liquidated 849,461,900—just & bare majority.
The men who did that were Rockefeller and his associates and six or
eight others. So that 15 or 20 men—but not alone these individual
defendants—did own a majority of the certificates, and liquidated
theirs, and took their stock in the subcompanies. From December
31, 1802, untill De_cember 31, 1897, only two more shares of trust cer-
tificates were liquidated. Mr. Milburn characterizes it by saying that
they were pondering on what they could do to relieve the small
stockholder; anq he bore down very heavily upon the hardship (as
they always do in thesc cases) to the small shareholder who would
have been injured by a distribution of his shares. Let me show you
some of them w}"’.) did not hiquidate during the five years in which
Rockefeller and his associates controlled the companies through the
zwlnershlp of the majority of the shares of the subcompanies, the
alance of the shafes, two or tl.lrefa thousand in number, being repre-
sel':‘_l[‘tl?d ]l;y the certificates not liquidated.
e Bostwick family, with 18,199 shares, did not liqui
. ; ) iquidate; <-
lllg.r;;:rmt:: 17,094; Harkness, with 14,000;, another l;la.rkite:; L::'(i;:\h
. 1
98)85"&2&9\;8““; of.IIl. II. Hlouston, 11,775; the Brewster family,
,883; Mecy family and estate, 12,880, and so on. Why, they
were not small stockholders. It is perfectly evident
that, thev Lioui ! y evident, your honors,
asa. they 1?u1da.ted n a way to have a body of men so small—the
soclates of Mr. Rockefeller—that duri "

_ , AUrng as many years as th
were allowed to d o 5 ey
o e to o it they could 2o on and manage these companies
I of 20.  And in order to make the companies fewer in

ey y they prevlously'transferred the stock of 64 to these 20
o gf- s:eart;:)d up the liquidation so promptly in 1897 ? -
eplember 1 € .
in (e Sg) o 5, 1897, th'e attorney general of Ohio filed a petition
) preme Court of Ohio in the oricinal
ing that the trust a3 to the Standard Dmfl quo warmanto case, stat-
ind asking to haee it it ;-r of Ohio had not been dissolved,
testimony was taken. Tt jg suﬁci?sr tu})]lltempt. A arge amount of
°ourt must have been convinced th]:t 91‘;3 to soy thnt evidently the
of Ohio was concerned its stock as far as the Standard Oil Co.
faller, I believe. teapigor o or. ed been distributed, as r. Rocke-
bee » Lestilied; so that after consid :
n taken ih o : onsiderable testimony had
beon i e petition was dismissed. Of ¢ . y, e
1 dismissed if the ) course it should have
fak stock of the Standard Oil i
aken out of the { . il Co. of Ohio had been
rust, as it appeared. But the ot} o
e other companies,
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OWIING 4 majority, hag ot been taken oyt So in 1897 ¢ L
. e hqui-

held together by
of the original

like every corporation, And’ i(;ozllllntuh];lt a‘ligsgolng o
legal combination to-day is that they should ¢
!:)ody of common 0Wners, one man owning stoe
Is perfectly simple to evade the Sherman la.

They were
necessary to make
rade stocks ang get a
kin every company, it

of the Northern Pacific and the Great Northern to the certificate
holders of the Northern Securities Co. pro rata, there was a body of
common owners. And if this body of common owxers could do ag
they pleased with their property (as Mr. Morgen elnimed they could)
of course they could form a combination which was illegal before, I
simply mention that in passing.

After the Attorney General filed his petition, testimony was taken
from November 8, 1897, until about March 20, 1899. But sbout
the time that matter came up for heering, in the spring of 1899,
they formed this new combination. And it will take me only a
moment to explain it.

The Standard Oil Co. of New Jersey was one of the 20 companies,
and had 810,000,000 of capital. They incressed its capital to
$110,000,000, making the original $10,000,000 a preferred stock,
and afterwards retiring that. The new $100,000,000 of common
stock was issued to the two or three thousand shareholders of the 20
companics (because the $10,000,000 of New Jersey preferred was
exchanged also); and the record in this case shows that the stock of
the Standard Oil Co. of New Jersey was sold and exchanged for the
stock of the 20 companies to the extent of $97,249,200; the eflect
being, of course, that there were just 2s many shares of stock ?f the
Standard Oil Co. of New Jersey outstanding as there had P{E“O“SIY
been Standard Oil trust certificates.’ Then, and at that time, W?;
when the present combination was organized, which the ﬁom; 2; .
to be illegal. From that day to this the Standard Oil Co. has be

ompangy. :
hoﬁllil;gs‘;id Fhal:y these companies were not competing. It c{oes no:
: ‘hether they were or not. If they were no
make any differcnce whether they © {ing compamies
actually competing, they were potentially compe teaentities and
They were claiming the right of separate corport

i tar stoek 1o the
i1t thus appears that the equivalent of 8 trust certificates have not been exchanged
Standard Ofl Co. of New Jersey.
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e sume business. Mr. Rockeleller testified, in
edings in Ohio, that they had b.een separated
with each other—actually competing. I_do not
think they were, but I amn simply gi\'ing his testimony. dH.c Snldft]ilci;
were; that they were dissolved in pursuance of _the eeree o e

L eourt of Olio, amd after the dissolution were actually
SUPTPL‘;;"HU companies. 1is testimony is quoted in the brief. If
iﬁ::rpwerz not competing, it was l‘}ecnuae tl_loy were held t-ogetll:;:
by a frust during dissolution, which w as'lllr.'gal at f.mn.mor:ruﬁt.
and illeral under the Shermap Act, because it was curzlmumg .“:i t,:
and they can not set up an illegal agreement as o basis for a righ

were engaged 10 th
the contenmpt prc_oc(‘
gnd were competing

ta combine agait. o
To-day the Standard Oil Company of New Jersey owns 114 com-

panies, as I have previously stated. ' The d.ocroe Tuns ggainst tl}e
37 principal ones. They are recited in full in the brlef,' and I will
not stop to go through them. Of the 37, all but 7 were in t}le trust
of 1882. The 7 are the Manhattan Oil Co., a large concern in Chio,
which they secretly purchased in 1899, which I will state to your
hoaors; the Standard of California (formerly the Pacific Coast Oil Co.)
in 1900; the Prairic Oil & Gas Co., which the trustees created as &
separate corporation; the Standard Oil Company of Nebraska, created
by the Standard of New Jersey in 1906; the Securty Oil Co. and
the Corsicana Refining Co. of Texas, which were secretly owned,
one of them through an English firm of solicitors, which I will state
when I come to it.

So that prior to 1899 and 1900 those companies were separate,
potentially competing concerns, engaged in the same business all
over this country, and they were put together. This combination
differed from the trust only in the respect that a corporation, perpetual
in its powers, took the place of the trustees in the Standard Oil Trust.
And, asT will show your honors by the debates in Congress, it was the
Stendard Oil Trust which was considered, among others, and against
which Congress was legislating or intending to legislate when it
passed thas bill.

Ilaving briefly outlined the three trusts, I come now to the business
of the various Standard Oil companies, and the acquisition hy the
Standard of the pipe lines and secret companies.

. It is said that this company simply acquired properties in the
usual course of business, No company in this country ever entered
1ato & business in which able men were engaged and suddenly spreng
'fI["}im ltO ]lJ:r cent to 40 per cent of the business by natural growth.
whz (;? companies into the combination as they could get them,

they werp Important and competing. They bought, up re-

ﬁnerlefs and mnrketi.ng companies when they could not get them to
tome nto the comhination, and diswnantled them. '
74558114
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only bought and dismantled refinerjos of which

aterial, snd which were o]d and of n, i
: : O part
use. The record does not show that to he a fact. Mr.}j:rc;fll:i;;

testiﬁcq befqre the Manufactures Committee of Congress in 1383
(and his testimony is in this record) that up 10 that time they had
purchased and dismantled from t I

: b 50 refinerics,
!le believed. ! Pe(?ple do not buy refineries fnrbthe sake of the junk
In them. They dismantle them to get rid of them in the busigess,

During the life U_f this concern we ha_ve only been able 10 show
that they have acquired by stock ownership, combination, or purchase
225 separate concerns, We asked time and again during the taking
of the testimony for a complete list. They talk about {he power of
the Government to go in and get these things. Under the Ha,
case, the Government can only get such information es it designates
in its subpena the books will show. The subpeenas, which are in
this record, show that the Government complied strictly with that
rule, as we should. Talk about the power of search of the Govern-
ment! Why, your honors, it is nothing to tbe power of the Stand-
ard Oil Co., with its lawyers and its agents in every State. We got,
as the subpenas in this record show, only what we compelled them
to produce.

g))f the 225 compenies, of course many were small marketing con-
cerns; 137 were refineries, including lubrieating works and Tssel_me
works; 64 were exclusively marketing concerns; 24 were pipe-line
concerns.  Of the refinertes which they b?ugh t, large end smell, dur-
ing the life of these combinations, they dm?mnt:lec_i about 75. There.
m:y be an error of one or two as to which it i3 very diflicult to
: ine from the record. : )
de%:ﬁvlfen 1883 and 1888 they got 31 per cent of the stock in the

i ter, a large competing concern. ‘ ’
Tl(Iizw;SEG’ Ho{fship &peIrwin’s. refinery, _ﬂﬂd Rflg:i”dd?s ref;t‘jg*
both in Pittsburg, were acqm.red and Imedl;lbe}{i ° T'ho w&;
They were large refineries. And it was Mr. Irwin, believe, b

i ; fr. Milburn said “saw the hao
interested in ope of these, who ) :

15 n the wall.”” Of course, he did.
wnting upo hat extent were Fe
Mr. Justice LurTox. To what ¢ P
dismantled after the nmsl%amﬁtéi?egt They bought & new one of

Mr. KELLOGG. Not to & ﬁl‘ge. ediately dismantled it. They
the Cudahys 1n !]Jmons an ldellTurmer& Teaglo and diemantl ed
bought two refineries of Sco;f; 1ottan Oil Cos refinery and dis
those. They bought the Men

i ‘to those in & moment. s .
m‘;nuleBdS;hIf:ngl vgﬂ;:ym;: Y‘;’eaver had a new refinery, built in 1880
n H

They bought it and dismantled it.
| I Regard, vol. 6, p. &L

It is said that they
they could use the m

fineries bought and
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1n 1890 the Globe Refining Co. of‘ Philadelphia and thq Glg!:)a
Refining Co. of Pittsburg were acquired and both reﬁncr"l‘trzs 18-
mantled. For these and 45 per cent of the stock of the Western
& Atlantic Pipe Line they paid $1,274,820 in cash and certificates.

Did they buy those merely Lo dismantle them? These are the
indicia of their combinetion and monopoly. . _

In 1895 they bought the Crescent Pipe Line, with & refinery,
about completed, which they never have operated. They have
operated the pipe lines, but not the refinery. . _

Tn 1895 they slso bought the Union Refining Co. of Titusville,
the Mutual Qil Works, the International il Works, and others.

For the Manhattan, bought in 1899, as I say, they paid in property
and & contract $2,800,000, as I will show your honors. T!lat WS 8
Jarge pipe-line and manufacturing concern. And they dismantled
its refinery.
t'&‘The Inﬁiana field was & new one. That is the new field which
Mr. Milburn said they went in and developed. Ilow did they develop
it?! The Indiana Pipe Line & Refining Co. had pipe lines into this
fild, and a new refinery at Kankakee, Ill., which had been built by
the Cudahys; and these people bought its stock, as I will show you,
through an English firm of solicitors, The refinery had been com-
pleted, though some of the by-product departments were not com-
pleted. They dismantied it at once.

In 1901 Scofield, Shurmer & Teagle (as I will show when I come
to take up the testiinony as to unfair competition) was a large com-
peting concern, manufacturing about 200,000 barrels of oil per year,
which it sold in seven or eight States. It had two refineries in Ghio.
After & warfare they bought it and held it out as an independent
concern and dismantled its refineries.

{n 1800 they bought the Pacific Coast Oil Co. I do not think it is
fair to say that they dismentled its refinery; they abandoned it and
built & bigger one at another point, But I wish to s2y something
about the Standard Oil Co. of California (formerly the Pacific Coast
Oil Co.), which has been hefd up here as one of the great enterprises
of these gentlemen, a legitimate growth of business which their
energy apd mmoney alone was able to develop. There is no evidence
of anything of the kind. The record shows that the California field
was discovered a good many years ago. It has developed largely
fro];n 1900 to the present time. A large part of the oil produced in
C_ahfomf!a—-thc 40,000,000 barrels they speak of—is not refinable
oil. II.; s crude oll, sold for fuel. But there is a large amount of oil
which is refinable, and the production in 1897 was 1,803,411 barrels;
In 1898, 2,257,207 barrels; in 1899, 2,642,095 barrels; in 1900, 4,324,4si
barrels! When they went there they were selling their eastern oils

! Record, vol. 49, pp. 624-635,
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1 ali 1
n“ ei:llfmnim ]through the Standard 0j] Co. of Towa
ll_r P an - . .. . N - as . .
e n;ﬁl @& they met in competition with t}q Ca,liforn'thelr ool
not 1 1“1;5, who Were successfully prosecuting their b l& Producer
ruc that the Standard discovered the pt;'ocess s:lritllni;&t Il: .
’ at t ey

could only make good oil out of the California o] by mixing 7
¢ MIXng 70 per

co _ A,
° .nt ofr eas.tern oif with I, or 30 per cent of eastern ¢j] w
1t1s. The independent refiners were successfully L cherer
e : _

oll in Californig when the Standard went there
)

in competition with the Standard’s mixed oi] and were selling it

Pacific Coast Oil Co. for 8761,000. Before that was bousht. th
Standard ()f. Iowa (which at that time was the compan dtc;in; “e
m&rketmg in the Pacific Coast States) made a contragt with t!m
Pueqte Oil Co., in 1898, whereby the Puente agreed to limit its pl-::
g?;;l(;);r L(l)f refined oil to 600,000 gallons per vear and sell it al] to the
bil]{\[?r. MitBuUrx. Mr. Kelloge, is that the contract annexed to the

Mr. KeLLoce. Yes; attached to the bLillt

Mr, MiLBURN. Does it limit their manufacturing ¢

Mr. KELLOGG. Yes—that one, or the other. One of them does.

Mr. MiLeurN. No; neither. ‘

Mr. KELLoGa. It is in evidence, too. They were to purchase it all.

The Union Oil Co. is another one. I do not know the date of that
contract; but it appears that in 1904 they had a contract with the
Union Oil Co., a copy of which is in evidence. That was the best we
could do. We could not give the original; but I think you wil
find on reading the brief that the copy is substantiated. By that
contract the Standard agreed to purchase 600,000 barrels per annum
of the crude production of the Union Oil Co., in consideration of
which the Union Oil Co. agreed not to manufacture any illuminating
oil, naphtha, benzine, gasoline, or light distillate.

They made contracts with indcpendent producers where]:r_}_r they
agreed to sell only to the Standard, and to store their product if they
produced miore than the Standard could ta-kl?. A.nd having done
this, they proceeded to take the business of California. ]

In 1902, 1903, and 1904 the independents were doing from 15 to
33 per cent of the business in Los Angelcs: Thfa Stand.ard rf:duced
the price to a loss, so that their books in ewidence o this ca;f
(we are not relying on oral testimony) show that they lost from 2

to 3} cents & gallon. And when your Honors consider that half &

cent a gallon on the crude production that the Standard ()_ﬂ_‘c_‘:

1 Record, vol. A, p. 168; vol. 21, p. 0L
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wmanufactures will pay 12 per cent divi(lends’ upon their entire stgglé,
over $12,000,000, and that a cent & gallon will pay over 3_20,000: 'I,
von will sce what 2 stupendous Ios_s 2.5 or 3 cents a gallon is on the oil.
" In this case we got at the statistical department (and I will show
vou by and by how we did it) with 2 subpana; and we showed .the
i)rice of oil all over this country, and the losses, and_t-he co.st of s?lhng;
and we showed that wherever there was compctttwn like this the
Standard was selling at 8 loss,  Why, they sold oil at 74 cents a gallon,
and at & loss of 21 cents—perhaps lower than that; I do not l-m(.Jw,
but a loss of 2} and 34 cents—in Los Angeles, when they were making
3, 4, and as high as 5 cents 2 gallon in other places, and when they
\\fere get.ting from 13 to 21 cents at Spokane, Portland, and other
places. ]

You may say that is competition. It is, your honors. And 1
announce that I do not believe it is possible by law to prevent that
kind of competition. The States have tried it, and these corporations
have been excluded fromn some of the States for violating those laws.
But I believe that to be a degree of paternabsm that iz not in the
poliey of the law. Such competition is only dangerous, your honors,
when In the hands of a combination of such size that it may lower
prices to a ruinous degree in one placeand inake upits losses in another.
It 15 the most common way of dnving men out of business; and I will
show you how they have done it all over this country. Independents
have come before the examiner and have testified to the circumstances
and { shall narrate them accurately to the best of my ability. This is
the way the Standard company of California became such a great
corporation.

It is true, your honars, that since 1904 and 1905 the independents
have grown. And why? T believe it is the natural deduction from
this record: Because they were freed from the persecutions of the
Standard Oit Co.  And as Mr. Milburn went outside of the record in
talking about that, T will say that you will find both by the proof
andl .by the statistics of the department, which he read, which are
not 1n evidence, that from that dav to this the independents have
grown. I should be glad to Lave your honors take the entire report
of the Department 91’ Commerce and Labor from which the gentle-
IT:;H read and consider it in evidence, every particle of it. They

& grown because the Standard has ceased its unfair methods of
cﬁom‘pcntlol_l, ceased to get discriminatory rates from the ratlroads,
hquidated its sceret, companies, and they have had a fair sliow,
thThB Cnigr Q{USTICE. Tl}e deduction from that would be that all

¢ troubles you complain of came from the character of the acts

which you complain of. -
Tesill;s Kd'iLLOGG- I think a good deal of it docs, your bonors, and the
€ to their size and the fact that they hold together these


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


. 30

Separate companies w
ness of the Standard
the business of the ot,

hich are in no way related.

. : Why, the buysj.
Gil Co. of Qallfornia 13 as absolutel?r for::igJ;1 qtlo

raising it in another. You may say, “Enjoin their methods,”
Leave them their power, the monopoly which they have acquireq
take away the fear of the law, the fear of prosecution that the Gov:
ernment_hold's over them, and th.e Sta_ndard O1l Co. ean put every
concern in this country out of business in five years.

Is that in the interest of a free and Open opportunity for ¢very map
to engage in business with equal protection before the law? Ttiseng
always has been one of the provinces of government to protect the
weak against the overpowering force of wealth.

The Cmer Justice. Mr. Kellogg, do you mean by that (I am not
asking by way of criticism, but by way of information) that gOVern-
ment has always been able to control and regulate, and has controlled
and regulated illegal acts of the powerful and the strong ?

Mr. Kerroca. Not always, your honor.

The Crier Justice. Do you mean by that that government has so
acted as to prevent there being powerful and strong people in the
world ?

Mr. KELLOGG. No, your honor; it has not. But it has always been
the province of government to protect a people against monopoly,
whether it be by grant or by individual acts. It has not always
succeeded. _

The Cuier Justice. Those are acts you are addressxpg‘}*oqmeli: t{T
now, not power. What I want to know is where. the dlstmct(;on Iula)s,
whether you draw the distinction between the illegal acts one_bly

rerful people, which everybody concedes ought to be reprehensible
poTe PP ish, and the fact of power
and the Government has the power to punish, 1 vedlth in the
itself, resulting from the accumulation of power and wea
of one person ? :
haill(ll'? KELLO(I:G. Their great power enables thefn tolusedtléoenllﬁzz
methods and to do acts, some of them perhﬁps}]lneiﬁ’ulaﬁl o hands
illegal in and of themselves, which would not l})j] 0:1'

Mr. Justice LurTon. Do you conceive e ] ot of which
the further doing of any of the illegal an (l:lo ierie of corporations
you complain would leave this com(:irégg? or cong
e Lt mot think t would, your bonr

ig JugtI:iIce LL;RTON. Or does the Government seek

And if so, Why?

ore than that
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ink 1 Id be sufficient.
\f- KerLoa. 1 do not think it wou : - '
i{l‘- IJ\ust-ice LurtoN. Is it in accordance with your view t.hat if
- ned from the doing of these unlawful and unfair acts

: ol .
e itio then there would be nothing left to complain of but

in competition,
gize ! o
\r. Kereoos. And combination. o
Afr. Justice LURTON. A size resulting from combination may be

one thing; 8 size which is the natural growth of the germ is another

thing. - .
M%. KeLwooe. Quite another thing. As was said by Mr. Parker

(and T listened with a great 'denl of interest to the gentleman's t-lble
argument), T do not think E,h-lS court can follow up these corporations
apd regulate their competition. Take away from them the power
and the competition is left harmless and the avenues of enterprise
are left open.

Mr. Justice McKen~a. I do not exactly understand you there.
Suppose they have the power, the giant’s strength, and do not use it
like & giant. Do you still say the Governiment ought to proceed
against them ?

Mr. KELLOGG. Yes; because they are a combination; they will
use it; all human experience shows that they have and will.

Mr. Justice McKEn~aA. I understood you to say that you joined
with Mr. Milburn in referring to, and asked to have introduced as
evidence, the complete record which shows that by the cessation of
illegal acts the independent companies have commenced to thrive ?

Mr. KeLLoge. Yes, while this suit is pending; while they are
threatened with prosecutions. Withdraw them, withdraw the fear
of the law and give them the power, and I do not believe there will be
an independent concern of any size in this country in five years, your
honors.

Let me now take up somo of the various means by which they have
established this monopoly.

A great deel has been said about the pipe-line situation. Time will
not pf:'rmit my going into the details of this subject; but I think I can
state in a general way how they have obtained control of pipe lines
and how,:v tl}e}t attempted to get control of other pipe lines and sue-
ceede:d in limiting their activities.

Trﬁ(;: tgo 188(2 i‘.]l‘le}St.and.ard 0Oil c.ombins‘ztiox}, through the National
hod obeas d l:v ieh 1s its principal pipe-line company to-day),
of tacst o?ih, y PU{.Chase of the stocks and consolidation, the control
oil regions 0‘; I]::Pe lrifS, V-:hlch were then local gathering lines in the
Standard O ennsylvania. This re.cord does not show that the
1I.P00ple onginated the idea or put into practice tbe
scheme of building pipe lines, tanks, etc., and i il i
%ay. It was done by ¢l » P ’ 9 ! carTying oil in that
y the Pennsylvania menufacturers. The
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Standard nterests went iy
i s » alter Mr, Rockefel] '
and acquired {he principal ones in the oi regions g Scheme,

) ; € ol regions,
upltlcrt,()ok }0 build pipe lines to the seaboard;gln?)i th?tlslim dﬁm
Oil Co. When they had demonstrated jtg feasibility andm;'ﬁ;i
¥

the Standard l_1ad failed to get control of them after 5 bitter fio},
the Standard itself built a pipe line to the seaboard at Ney 1;’ E
Harbor; and, strange as it may seem, it is the o] N

has ever been able to get across the State of
- ate of N
railroads never held up the Standard Ojl Co. ThJL eW Jersey, The

. e Standard 04l ¢,
held up the ralroads. They were bigger than the railrog s, i BCL:)t

they stopped the others from crossing New Jersey, where there
Wwas no pipe-line condemnation law. In one case the Standarg
itself bought rights of Wwoy, strips, across the territory; anq it
lawyers and some of its officers superintended the fights by which
one _of these independent compantes failed to get across the State
of New Jersey to New York Ifarbor, and had to pull up 70 miles
of its pipe and go to Marcus Hook, a place in Pennsylvania,

The Tidewater 0il Co. and the Tidewater Pipe Co. are parties
to this bill. The Standard owns 3] per cent of their stock, The
record is absolutely clear that between those large concerns {of nine,
ten, or I think now fifteen millons of capital) and the Standard
properties, there is absolutely no competition; and I will show
you how. Away back in 1879 Lombard, Ayres & Co. and others,
found that they were not able to get railroad rates equal to those
received by the Standard, so that they could not ship their il to New
York. Your honors will understand that at that time the low-grade
oils could only be marketed in Europe. The high-grade oils could be
marketed here. Mr. Lombard and Mr. Warren detailed their efforts
in this testimony. They are fair gentlemen. They told Low they
applied to the railroads, and how the railroads told them they would
not give them the same rates as the Standard got. They. told how
they built & pipe line and got a little railroad to carry .thelr product
up to Buffalo, or some place up near there, and shipped it by the Erie
Canal down to New York in summer, and how they got some over
the Erie road in another way to New York. But the canal froze ug
in winter, and they could not do anything then. Sf) thgy St;*;t_es
out to build the Tidewater pipe line to the seacoast In & lclzvut ‘de-
The railroads held up the construction. of the_ line until they t'mall
this contract with the Standard which is n thuj recordil Praceﬁn{
all of the Standard combination companies signed the Bere A

SO to the bill. (Volume 4,

in 1883. It is in the record attached to _ Tidewnier
They signed an agreement with the Tidews

pp- 152 to 160.) T g the business of purchasing,

companies whereby they divided up 1 its
. et d selline crude petroleum an

transporting, manufacturing, an have 88% per cent and fhe

products, the Standard companies to have p
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%ﬁh‘ii“’r:;er 113 per cent. T
. ?y wWerd all - he cont
line to New York H"“'Bd to and di ract was to T
ofit. Th arbor id com up for
. They got so . The St plete the Ti 15 year
about 18 me stock i andard 1e Tid 5.
et the i»?;l&nd they Wenik in the Ti dI;: undertook toe\‘rater pipe
salves : out water 3 . get O
The offcers o e omatar o e o e eenis and undert don
OBi;I: st happened. (}\el‘rv ater C'Ompnn;mpnny at one Oflfnder took Lg
ihe ¢ i:t.d protected the" Benson swor who testified 1 lts- meetings
e e o Protection“pmp"”y by o bt they burrionded tell
o 1hi \ese cOncerns in 0- The Standa grfe until they rricaded their
, and Mr. Wi idewater ““lai awny thei neries co y Lo
and arren aid d ir bus nnect
made t told th down.” ness. ed
th that con the tale in New Mr . And
\ e year 1890 tract. Th in New 1,- i . Benson 3 after
ﬂght ah - when the Sh e contract ork. They “ y Mr. Lom-
tor of gh?csltm the sanie w erman Act wa was cﬁnccledy. iaid down”
; andar ;ay. The Ti s passed; m 189
S e oy v o
. om th wdew arkets onger one
it has lived e Stand ater bu sall, o a competi
rod fro ard, I ¥s consi ; or practi peti-
In late m that d ts com o siderabl lca“y all
[ years ay to thi petition i e of the ’ of
Eil—kn%n Iawy:f-l ere was &UOI:}S; under the s;"modultr of this c:sr ude it
nory, and Mt o of Fbisbute or party of gentle of the Standard.
. Justic ' ell (6 y KNOWIL emen— wtan ard.
has “‘Titten € HOLMES. D ler brotrher Of taO my brothe o v"‘[r. Iﬂe
Mr & good 0 you Ida T r Wat (a
o & good deal It mean he i arbell) son), Mr
Mr. Le GG. Y. macazi isab , and oth R
P . Lee also testi es. He te:" ines { rother of t} ers.
SJOduc’erS, 0il Clﬁed' The) stified in this 1€ Iady who
. ’ c
t;‘Jt:;:]alzel:led it, Whigi, -(Ltd,)’ angaVe the histo ase, and Mr, I
oil (WEISBMO&S[',_ “E;to'day thethe United g’{ of the Stl:ll mery aod
thﬁCh is not as ] €n your hOODIy real com ate.g, Pipe Lgiﬁle Of the
e th gures) Which%rge as my b nors unders petitor of th e, which
trol e importanc 18 marketedl‘other Milb tand the am e Standard
Stock()f the P P‘)duce of this pipe l.abroild, an:i“'nl stated: heo_unt, of this
em? 1 .
supre was not suffiei Co.; but ine, They u;: ways has b is mistaken
&o me court, elent—.—.th : 1t being N dert‘OOk een,you .
undert that co nsylvania i t be elect partnershi the con-
gbo Ook to b , ncern. T in 1892 } e(]. to me lp’ bu N
ut 189 uild th . hen 1eld th mbershi ylng
has a Jasac e United the gen at the ip. Tb
for e cted as & ¢ ommon carri States Pi tlemen C-Oni could not ¢
Wher, body ommon cumrion. fim Pipe Line ¢ ected with i
en thi . ITier, t sines it } o the s 1th 1t
{acli 13 hu ; Lrans . 128 b enboa .
ies. W e was hei porting oil eel com rd in
e hav ; being s O, refin pleted .
e ev g cons ed 1t
idence i truct and cr
e 1n thi ed the S ude
is case t tandard ’
hat the S rd renewed i
tﬁudard ed 1its
ngents

“'Ere 2
ngaged i
e in :
4558113 buying strips
of lﬂnd ac
ross it
§ pro
. posed
route.
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1\ \ Ilt 1 14 L ' U ( lll
l t} “1“ )y (] 3 We fd ¥ (l

. llt (' [3 by \‘_le {"l‘!" = 1

‘_t}lll[l o

demnation law in N
Standard's W I New Jersey
. nttorneyvs w , #nd the evi
n}lles built into tne}.;., were dc'fending the vidence shows that ¢h
New J he State of New railroads. Th °
W Jdersey held that they New Jersey, and the $ €y got 70
h!ld to tear R -‘(‘} COU!d not go }‘Pmme CO“l’t {
1 up their pipe f g0 under & ryilr °
b {."’:{* The testimony il; d (érHTO miles back and bu?l?ld’tand they
nef. It shows how etailed, and is given i o Marcus
torn up under the ;:Lilt:loea.}d 1t101d by force their pisz ];?1“?9 2 of the
remarkable that the Stand racks until they went intoes rom being
m{lds- \Why, the Prairie OE{.II-d never had any trouhle ‘:_Oﬁl't. s
railroad’s right of way il & Gas Co. was built for milla; the rail-
What did they do? upon the
. T Mr M)
they increa y do?  Mr. Milburn says that it §
the price o?c;lefti}r:z gi?cetOfl erude oil in Penln;;l:::;:-d l(()ls:d that
them so much 1 at the seaboard, bec and reduced
oss. R , because that w .
had a limited field to di?\jn]}ber that the United State“sogild n;j‘i'ke
everywhere. The testimony "{‘:fm;‘I TIIJZY did not bave to ré)deuceni:
connected with tlus m of Mr. Lee and the other
kn_ow but that Mr. Arcl?lt)?[:l lj not denic.d by anybody. g?lttiltfnll:::i
thing of that kind, but I do i roler five it & sulo wipe, ot some
Lee testified that along durinzol think he squarely denied it. A
0}[ was incressed in Penns 1a thus hght in 1893 the price of crudt;
lines were getting their oil) g‘n:'latn}il; (vt'here the United States pipe
Elieab-o ard was decreased, so that the%?c?l of refined export oil st e
on in western Pennsylvania and th ude was worth 2} cents a gal-
board ship in New York Harbor e refined 1.92 cents a gallon ca
Mr. Lee says— '
The Culer JUSTICE
Mr. Kerroge. 1 &]]; ;\;}:if;:; p? = a;e you readiog from?
3169, in volume 6 of e recoEd rom Mr. Lee's testimony, pages 3166-
illﬁr. -;Elstice HoruEes. Isitin .the brief §
r. KeLroea. 16 is cited i o - -
the briel. s cited in the brief; a part of the testimony is i
I WiSh to ’ .
tified h call your honor’s at.tentlon to the fact thet Mr. Lee ftes-
that the pipe line was built b - :
cefiners for an outlel utlt by an association of independent
f ) et, and that the pipe line inslly bad to cary ol
or pothing to keep some of the refin e
going to the oL Finall e reflners connected with it from
on Mr. Dodd thf; gerzlmra 1}', l‘eprelserfxtmg these gentlemen, b culld
- 1 eral co 1
merly his partoer, to prote;ltnsecaci) tlfl : Stlimd&l'd 0}1_00-, o
ethods.  What ]; F against suc competition and suc
him ar .f g e said to Mr, Dodd and «hat Mr. Dodd seid to
b e found in the record; and what Mr. Dodd seid, under tbe
authorities we cite, 18 In My opinion evidence 10 this case of their

_motives.

f‘ { i C ; f
'u r : ‘
OD‘
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Afr. Lee says:
for the suke of the argument that the

«] said to him, ‘Adnutting thy :
gtandard Oil Co. can destroy them, they can’t afford to do it in this
free country; that wnder the American flag and in the United States

ersons having adequate capital, industry, knowledge of the business,
ought to be permitl:ed to carry on that Lusiness without being clubbed
to death by inordinate capital.””’

That may have been & little oratorical, but it was the fact. How
little he reatized the protecting force of the American flag will be
shown. For Mr. Dodd, in reply, said simply that he would have to
consult the officers, and he came back next day and said this to Mr.

Lee:
“He simply said to me that they had considered the matter and
would do nothing; that they thought they had matters their own

WAy abroad.”

There is where this oil was being sold. 1t was their only merket.
Of course they had their own way. This company struggled on
rather than go to the wall. Mr. Lee testifies that committees were
sent to the Standard Qil Co., and they came back and reported that
the Standard wc?uld do nothing but buy their properties at cost.
Some of them sald they were young men and they did not wish to
go vut of business. They desired to continue their business. They
wsjlhed to be lel:_alone. A public mecting was called in Pennsylvania,
:ﬁd sslll)ggiﬁbt:lméls :[rerfz run to Pittsburg, and money was called for
And in the ei'acey olletllndep‘ijr}?l":mt rf:-ﬁners to carry on the enterprise.
Thor weath'ered o thSG lA culties t-hat en_terprlse has gone on.
e e storm. m! that s the independent company
my brother Milburn, in his brief, points t ith pri
success. It pays S per ce ’t 1 'y o “'-“'l pride as &
while the § I ent on its stock, so he seys it is profitable
T ﬁ get tzt]ndtt]xrd of Indiana pays five and six hundred per cent ’
e ota i “avET 1 ; )
1900 OOOnf ard did succeed, howey er, in getting $393,000 out of
»200,000 of the capital stock of the United States Pipe Line—it
avhttle more than that amount to-d i Bolioy
When Mr. Archbold wis ached wi ( ltli‘lr, tc; wit, about 33.5 per cent.
e ! hy they bought id .
It was for &n investment and for tjllle e th-tlt S'tOCk ho said:
knowing what was beine done.” 1 purpose of being in the way of
L E g . o s i
lived and prosperod in & moderate “_a};'lte of that, this company has
Again, there was the Crescent P L o s
knows 25 the Mellen Lines £ ipe Line, with its gathcring hines
Hook, near Philadelphia eS;nrom westorn Pennsylvania to Marcus
hibiting the Standarg fro'm ble~l:c was & law_ in Pennsylvenia pro-
the Yaw repesled, and in 1995 thas howon ke Ppe line; they go
line S 0 1895 they bought that—271 miles
» 302 railes of gathering lines, and ¢} 71 miles of trunk
They bought the Pittsbbur P" Li le.reﬁnery at Marcus Hook.
Atlantie pipelinein 1890 Tie:.pe 1Ll_ne In 1886 and the Western and
. esult is that from that day to this there
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hasbeen only oneind I
ependent lineto the seaboard ing from
'S . ‘ carry
per cent of the business. The Standard has the’bu.llmcegf Btmolz
the balance, or lLias contrnety with them, so that they do ;13; o
COmpets

with it.  Those pipe lines, until
_ . S, the development of .
furnished the export business of this countfy. o th Texas el

I‘can not pass this subject without showine
up” (to use a slang cxpression) in another \\?a
ine Lo thesesbourd tho P heor e £0 contrsof e

; ; vlvania Railroad was the only railrogd
which competed for a lorge amount of oil in western Pennsylvan:
So the National Transit Co. entered into a contract (which is &ytt:f?j.
!;0 the bill, Vol. A, p. 160) with the Pennsylvania Railroad whgreg
1t was agrecd that the Pennsylvania should have 26 per c;nt of th};
transportation of oil from Pennsylvania to the seaboard; and on the
same day the National Transit Co. entered into another contract with
!;he Penns‘ylvania whereby the Transit Co. agreed to carry the oil in
its own pipes and pay the Pennsylvania four-fifths of the rate of 40
cents a barrel, without the railroad performing any service whatever.
That contract was never canceled until 1905, but whether ia late
years it was operated under or not, I am unable tosay. [ donot think
it was, except in this respect: The rates provided for in that contract
remain in existence to-day, or did when this suit was brought; and
they are absolutely prohibitive. The result is that the only outlet
some of the Pennsylvania refiners have is to sell their product to the
Standard or to ship it by the pipe lines of the United States Pipe Line
Co. Some sixteen of them have contracts to sell their export product
to the Standard.

Mr. Archbold testified that after the Pennsylvania had made that
contraet there was no further object for the railroad to carry any
oil. IHis testimony on that point was as follows:

Q). Since that agreement was made the rates of oil upon your
Eipe ine and upon the Pennsylvania Railroad have been identical,

s.weA theyhnoll‘; ?th "
“A. I think they have.
Q. There is noyv.r no eerthly reason whatever to have any com-

] I i f the
it between your line and the rall}'o_ad in consequence O
E:z ::(P)\I:Lt you hu.vz an agreement that divides the huginess on & pro

rata or proportion? .
t« A. 1 do not see any reasor. ? .
- : TN - ipe line !
Mr. Justice HoLmEs. ““Your line” means the pipe _
Mr. KELLQGG. This was an agreement hetween the Pennsylvants
Tlailroad and the pipe line. vy line”
Mr. Justice Horaes. Yes; but you rt?ad the ms't j;el: 8
ond I ask whether that means the pipe !me?- It h_lo i -
Mr. KELLOGg. Yes; that meens the pipe line, your .

how they “sewed thep
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the railroads) have therefore now no longer,
e agreement of which vou have
' he purpose of mereasing

«Q). They (that is, l
gscuming the maintenance of {
ken, anv inducement to decrease rates for t

SEO ,
their business ? .,
«A. They have not. ' .

That testimony was given by Mr. .:trchbold in ISSS, :\'hen that

contract was I force. The rates reman tle same Fo—dn}'. - .

gin: These pipe lines are comimon (‘.al-'rlors in Pennsylvania,
vew York, and Ohio, built under laws requiring E119111 to b-o common
cartiers, and the lines originally built across the State of New Jersey
wepe builé by companies whose charters 1n Pennsyivania requnrt:d
them to be common carriers, I say, therefore, t_imt vrl_wn uniler their
chartered powcrs they went from Pennsylrama to New Jersey and
constructed a pipe line in New Jersey the obligations of that charter
folowed them and made them common carriers wherever they
were.

What did they do to get around that? Whr, a short time before
the passage of the llepburn bill they did this

Mr. MiLscrN. Before its introduction.

Mr. Kerroae. Well, before its introduction.

Mr. MiLsery. Some time before its intreduction.

\[r. Kerroce. The dates are stated accurately in the brief.?
They conveyed the pipe lines in New Jersey and in Maryland, where
there were no pipe-line luws, to the Standard of New Jersey. At
Unionville, N. Y. (I do not know where it is, but somewhere on the
border between New York and New Jersey), and at Center Bridge,
Pe., on the border line between Pennsylvania and New Jersey, and
at 8 place called Fawn Grove, Pa., on the State line between Pennsyl-
vania and Maryland, lLittle villages out in the eountry, they con-
structed so-called delivering stations, where they would deliver oil
to anyone who wished it, and spent about $100,000 a station to
camply with the Hepburn law, 2s they say, but doing so in a way
that no one under heaven could ship e barrel of oil through these
EE;] lings unless he carted it away from these little stations with a

Then they put in tarifis which did not, as Mr. Payne testifies, purport
z:it%“;; :a}:zzs ;Slep(élpts :-vhere the ‘indepen.dents were situated; and
exsination. tha . hif'p ton of Phlla_ldeiplua, he admitted on cross-
pendent under tht?so ta l?{?n'el " f_)ll could be carried for an inde
they were Prohibitiv:, arifls. Agamn, the rates were so high that

Thﬁl], agﬁiﬂ, th ] .
carrier nmymay, ﬂihitla;;.d?:disoi t(i)r(;i \\?ulq} not act as a common

g ¥ feasible and practicabla for

! Briet, vol. 2, pp. 02-04,

T As N
0f November I, 1965.” {Chesebro, record, vol, 1, p. 3%4; Lrlef, val 2, pp, #-103.)
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stance, the United States Pipe Line from
the scaboar and the Texag Co. from O}

is all T have to Say on that subject.
than I should have,

Now I wish to call v ' i
_ s your honors’ attention to some more geqyic
tlfms of the Stnndard Ot Co., and particulurly to the Manhcal‘tltljz
Oil Co. of Ohio and the Security Qil Co. of Texas. T will also call
your honors’ attention to tlye Corsicana Refining Co, of Texug

n Gil Co. was a large independent

lahoma to the Gulf, That
I have spent Inore time op jt

of insuring their gas works in Chicago and Indianapolis 5 supply of
gasoil. Gas oil is taken from the residuum in refining, The property
cost them $2,800,000. The $2,000,000 was represented by stocks ang
the $800,000 by bonds on the plant. The company had a pipe lige iy
Indiana and Ohio, a large refinery, seven or eight hundred tank cars,
and oil wells, M. Brady then turned the stock over to the Chicago
gas company for about $2,000,000, and the £as company assumed the
bonds.  About 1899 M. Johnson, of Budd, Jolnson & Jecks, & firm
of London solicitors, appeared on the scene and desired to purchase
the Manhattan Oil Co. To make g long story short, Mr. Johnson
bought it, and he pald therefor abont $1,500,000; and gave to
Benedict & Brady a contract from the Standard Oil Co. of Indiana to
supply Benedict & Brady’s works in Chicago with gas oil for 10 years
at 1% cents a gallon, delivered, when the market price at the refin-
eries averaged about 3} cents a gallon. DBrady testified that that
contract was worth $1,300,000 to bim. The defendants denjed
absolutely that they bought the Manhattan Company, although
they immediately took over and bought its refinery for 3250,0_00
and dismantled it; they took over its car lines for $468,000, and its
oil wells for 8380,000, making over a million;: and the stock still
owned stands in the name of the General Industrials Developmf_ant
Syndicate (Ltd.), of England. That was admitted}y_ a competn?i
concern. When we got that far, Mr. Milburn was willing to and di
enter into a stipulation that if we procured a decree in tl_us c:}-:B
against any company we should have the SaIe decree ug?ms'tl‘hee
Manhattan; and we did not go any further “'“’,h the prool. \Iany
dented absolutely having anything to do with this cofnpﬂ“Y-H ;bou{
of their offieers testified that they did not know anything at a
the Manhattan; and that the Standard did not own1t. | Toustrds

In that connection, let me say that that same Gener; dinana e
Development Syndicate (Ltd.) gOt. the stock of thee? mentioned
Line & Defining Co. and dismantled its refinery—the on
as having been bought by the Standard.

Those were quite large concerns.
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same time the Security Oil Co. of T'exns, with a capital
of $1,500,800 and bonds of 32,500,000, was I‘r?]“t(’d by{lt}tlz j:larzz
gm of Budd, Johnson & Jecks, o'f London (whe 50(‘1““1 Com.
been lawyers engaged in oil practice), through the L‘nm on Co
mercial Trading & Investment Co. (Ltd.)—another I'Jngléﬂ‘b"om;
pany. It appears that Mr. S. G. Bayne, ]?rcsul'en_t of t{le Sen Dmff
National Bank (right beside the Standard Oil Building), was the presi-
dent of the Security Co., and IToward Bayne was the general manager.
We did not get S. G. Bayne on the stand, but IToward Bayne testified
that the money was sent over by Budd, Johnson &_? Jf‘?Cks- am! th‘?y
built this refinery in Texas and finished and put it in operation In
1903. They have ever since sold practically their entire product to
the Standard, and made about half a cent a gallen, although the
Standard marketing company (the Waters-Pierce Co.) was making
4 or 5 cents a gallon In Texas at tbe same time. The Security (hl Co.
has never paid any dividends. DBayne testified that he did not knm&v
anything about Budd, Johnson & Jecks, or whether the Standard Oil
Co. was interested; that as far as he knew, Messrs. Budd, Johnson &
Jecks sent the money over, and they built the plants. Then Mr. Mil-
burn gave us a similar stipulation as to that company.

But of course the burden was on the Government to show that
these large concerns were secretly owned through a foreign holding
company. Does anybody believe that Mr. Arcbbold, Mr. Tilford,
Mr. Pratt, Mr. Rockefeller did not know anything about it ? Why,
we found on the books of the Anglo-American Oil Co. (one of the
Standard companies) running along about that time a loan to James
McDonald of $2,484,590.86, which was about contemporaneous with
these Manhattan and Security transactions, and nobody in the
Standard Oil Building who we could get hold of could explain what
that loan was. James McDonald lived in London and was the
London representative of the Standard Oil Co. Mr. Archbold was
asked to _ﬁnd out about it. He said he could not find out, although
he and his nssociates had been directors of the Anglo-American Co.
Up to about the time we commenced to take testimony, when they
:;‘lsel;,'lzztld A;Bttgz dst.ock \\'ae's 0\Dmed by the Standard, end still he said
know sehat it.\\'as ;)Ol;t ﬁfllg t};mg al‘)glut that loan; that they; did not
sufficient to justif . 1t possi et Qf course the evidence is

¥ your honors in holding that they owned the

About that

Mr. Justice Lurrox. What w
corporations ?

Mr. KeLroGa. The ¢
trolled by the Standard
they entered into the

eCree ran againgt the

ourt found that they were owned and con=
and thet we were entitled to our decree; that
combination and became parties to it. The
Se companies. They bought the Manhattan,
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of course, aftop it was hyj
IS¢, alt s bullt, and thev o
be built or bought it afterwards " Fither caused the Security to

Now, as to the Corsican i

Lo & Refining Co.: They den TR
t\lvle;'r answers t.!mt they owned that? We fou lildoer?;e}i 1b3011(:te1y in
h :(11 10pa1 Trgnsﬂ: Co. aloan to Mr, Folger and Mr. Py e EO of the
ard Oil officials, and officials of some of their su.bcoyn » kw0 Stand-
loan ran up as high as—well. T do mpanies, Thg;

! not remember; someth;
31,000,000 T think 31,300,000 at one time. The exaith;inﬂi:evg
- =]

stated in the brief. When Folver and P

orief. i ayne were called on to explg;
that, they Sald- that they had used the money to buildntl?ee‘gj]m'n
cana, and that it really belonged to the Standa ol

‘ rd, but that the Stang.
ard had subsequently sold it to them. No deeds were made: Eo iao!;i

were .taken; o payments werc made. The property went on, man-
aged Just as it was before, by the Standard of New Jersey. And the
court found that that belongs to the Standard.

T!le}' O“'Tled. about 69 per cent of the Waters-Pierce Co., which was
@ big marketing company, covering the south half of Missouri,
Kansas, Oklahoma, the Indian Territory (at that time), Louisiana
west of the river, Texas, and Mexico. It was carried in the name of
the C. M. Pratt Investment.

Mr. Justice HoLyEs. What concern is this? T have lost the name,

Mr. KeLroga. The Waters-Pierce Oil Co.—a very large concern,
which Mr. Milburn was talking about yesterday. It was a marketing
concern. Thirty-one per cent, we will say, was owned by Mr. Pierce,
and 69 per cent by the Standard. That was kept secret, and it was
used as the marketing company for that country, until about the
time of the Missouri case, when the court ousted both the Waters-
Pierce Co. and the Standard Oil Co. of Indiana from the State for
violating the local antitrust act by being a party to a combination
with the Standard il Co. of New Jersey.

There were two refineries out in Colorado—The United (il Co.
and the Florecnce Oil & Refining Co. Men connected with the
United Co. undertook to start another one. A fierce war ensued.
Prices went down so low, as Mr. Tilford said, that they went out of
business. The two remaining ones had contracts with the Standaill
whereby they sell all their product to the Standard, and the tSt?nbdih
owns 17 per cent of the United Co. and sells all the product of botn.

The result is that in those five States known as the Denver terntqry,
Idaho, Wyoming, Colorado, Utah, and New
two-tenths of 1 per cent to 1.1

h the Standard gets the oil right
{ a profit of from

{rom 12 to 23

consisting of Montana,
Mexico, the independents do ;’rlc:m
er cent of the business; and althoug .
fhere in Colorado, it is selling 1n that territory &
3 to 6 cents a gallon, and the prices range all _the way
cents a gallon, while 10 or 11 cents1s 2 good price.
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serhaps do not mean so much to your honors. Fifteen

ce[’ﬁg&;: g%u:::)lts se;ms cheap for oil. But oil is the light of the

oor man, the laborer, the miner, Lhc_furmer. It makes a dx'ﬂ'erence
to him whether he is paying, from his money earned by toil, 15 or
93 cents, or 10 or 11 cents. And it mnlfaﬁ n‘(hﬂ erence to the people
of this country whether they monopolize {n-e.States and exclude
everybody else, or whether the avenues of enterprise shall be left open.

While I amn upon that marketing question le_t me explain one thing.
They have divided this country up into territories. . Perhaps I can
explein that best by taking the case of the 1¥’aters~P1erFe Co. They
have an sgreement with the other Standard companies thiat they
shall keep out of each other’s territory. The Waters-Pierce has the
south half of Missouri and the States 1 have named. The Standard
of California has the Pacific coast States Oregon, Washington, Cal-
ifornia, Nevada, and Arizona. The inter-mountain States go to the
.Continental Oil Co. The Standard of Indiana has Minnesota, Wis-
consin, North and South Dakota, Iowa, Kansas, northern Missourd,
Indiana, Illinois, and Michigan. The Standard of Nelbraska has
Nebraska. The Standard of Kentucky has all that territory south of
the Ohio River and east of the Mississippi, reaching to the Atlantic
coast States, and formerly had some of those. The Atlantic Refining
Co. has Pennsylvania and Delaware. The Standard of New Jersey
has the Atlantic coast States. The Standard of New York has
New York and New England; and the Standard of Ohio has Ohio.
None of the companies do business in any of the others’ territories.

As 1 have said, however, their percentage of business is not evenly
distributed all over the United States. In large tracts of the country
the percentage of independent business is very, very small, and the
Stgndard has almost a complete monopoly. Where they have, the
prices are high, and where they have not the prices are low. In this
record there are tables showing the margin of profit per gallon and the
percentage of business in which we find losses by the Standard Oil
where the percentage of competition is large and profits by the
Stendard Oil if the competition is small. These figures are taken
from their books and there is no guesswork about them. They illus-
trgte clearer than any words of mine or living witnesses can do how
this company, reaching out, having 85 per cent of the Lusiness, is
eﬂﬂbled- tosell oil at its own prices wherever it has a monopoly and to
teduce it below cost where there is strong competition. )
shgwt:;u:k :hshzlpe lipe.s limve been st{[ﬁc'}ently describ'ed. Thfa}' are

\fr. J&:;.ive HLT;P In tl: PcCOljd, ‘;’hl(‘h 1s referred to in the Lriefs.
trom the last, 5 1ES£ tiha:; in Volume A.? I refnembered A map

i RELLOGggU;IrmIT _,fan( I .1.ave been looking for i,

Mr. Justice I, es; if you will turn to that

OLMES. Isitin Volume A ¢
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Mr. Kuy 066, No-it i
o . el 0, 1tr 15 nOt )‘Our honor . [P
and show the court wherg i, i;_l - Lwill fing jy N & momen¢

Mr, MrLBury. [Handing blue-
at the [act hearing, 1g that w,
Mr. Justice Hoimes. 1 Suppose ti]ere L
AT, KeLogq, Ob, not at 4. There
and which Y should be glaq o PUL up but for
they would take, They are ip the clerk’s
would like to have them T wil] },

ing. They illustrate this.
\}'e have shown with Accuracy for a term of Years the
busmess.done by the Standard Co. in Cvery territory of this eount
© &0t 1t from their bhooks in this statistics] department which we

print map to the court:] We had thig

evidence. Ip passing, let me state that 196 pages of volume 1 cop-
sists of & statement of the facts on which, substantially, the court
below based its finding; with a brief reference to unfair methods of
competition, railroad rebates, profits, and percentages of business,
which are stated more in detail in the second volume, Of course it
will not be niecessary, except as the court may desire to do so orea-
sionslly, to refer to the record, The briefs of both parties will be
sufficient. ‘

Mr. Justice LugTox. Mr. Kellogg, is there any table here showing
the acquisitions mado since 1899 9

Mr. KeLroca. Yes, your honor.
Mr. Justice LurtoxN. As distinguished from those made before?

Mr. KELLoGa. Yes, your honor. Attached to the reply briexfhis 8
detniled schedule, with s reference to the place in the record :z e},]re
each will be found, of all acquisitions from ]the b:cgmmng,m the
dates, and (where it could be givep) size, value, etc. .

aMr.’ Justice LurtoN. Do you distinguish between the properties

cquired and properties created § ‘ .
) :B]Ir KELLOG}:]. No; but the record shows, and I am coming to tha

i lines, Govers-

1 Map showing principal pipe lines, Government Exhihit 50, vol; g&tf&;ﬁn;:r; e, Gom

Exhihit 356-A, vol. 8, p. 878; Northern pipa linas, Govemman_ e D Lodins e Lies, Govers
Qove t 356-C: Eureka pipe lines, Government Exhiblt : b P s,
AN Embi? (u-c'rewe’nt pipe lines, Government Exhilnt 35%-F; Suulhm:li piPO ﬁm' oy "
mﬁﬂ&:g ﬁ: 'Yc;rk Transit lines, Government Exhibil 356-1{; Cumberlana pipe , Governmen

ia pipe 11 xhibit 356-J.
Exhibit 336-1; Sonthwestern Pennsyivanis pipe lines, Government E
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Mfr. MiLauRN. Mr. Kellogg, will you say that there is also one
annexed to our bricf ¢ .

Mr. KELLOGG. Yes; there is.

Mr. Micstry. Which distinguishes between acquisitions and crea-

tions. ) -
Mr. Justice LURTON. Yes; thank you. o
M; KgLLogo. But in the one attoched to the counsel’s brief they

say “created,” as 1 recollect it, wherever Plle}' organized the corpo-
ration; and many corporations were orga_mzed —

Alr. Justice Lurtox. The Indiana Co. 18 an examnle _of that ?

Vr, KeLroaa. Tam coming to that and will explain it as soon as I
fnish this. They created many corporations simply to take over a
competitor that was put in o different form— a new corporation.
But this record of ours shows accurately ihe purchases, when pur-
chased, the value as near as we can give it, and the briefs will give
you the details of the companies. '

Now, as to their percentage of business: I must pass hurriedly over
that.

Of course your honors know that they do not produce out of the
wells o large amount of the oil. They buy it from thousand of pro-
ducers. Except in Pennsylvania and Ohio they do not own a large
amount of oil wells, I think.

But their percentage of the pipe-line business will illustrate the
percentege they buy as compared with the total. T will take the
years 1900 and 1906. You will find in the last three or four years
they have done less. In Pennsylvania, in 1900, they did 92.9 per
cent; in 1906, 83.2 per cent. That, as we have stated in the bnef,
includes the Tidewater, which does not compete with them, and in
which they have an interest. In the Lima field in 1900 they did 92.9
per cent; and in 1906, 89.6 per cent. In transportation to the sea-
board, which is very important, they did 97.1 per cent in 1900, and
95.1 per cent in 1906; excluding the Tidewater, they did 89 per cent
m 1900, and 87.4 per cent in 1906.

They speak of the crude production in this c¢ountry. Of course
the crude production in this country does not all go to the refiner.
A large amount, of it is crude that is used for fuel oil, and is not fit for
reﬁmng‘—-ai, least, not by the present processcs,

" The CmEF JusTicE. Let me see if 1 appreciate your last statement

r. Kelloocg. What you claim, then, is that their f to th ,
crude producti H ; ’ . gures as Lo the

oo P on are misleading because they include both that
Whh-llfrh Is refinable and that which is not ¢
ot al'i‘fium& Ob, yes; for instance, 126,000,000 barrels is the

Tude production; but we give in our briefs the refinable crude,

mt.rhi‘:h is refined, and the percentage refined by the Standard;
1t 13 these percentages which 1 am giving you. ’
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. I l‘;iwe spoken of the marle
0 all over thig country; and it '
: avera 1
90.1 in 1900 to 84.8 per c:ent in 1906 R he o 7o from
¢ export businesg ig very im :
) portant,
all ecrude oil manufactured, aboyt 36 per ¢
Iargt?r Percentage than that of the low-grade of A,

3 e have showy what they

: . : Support the statement thy 63
¢ent of their businesg ig export business—notaparticla of twtﬁag;r

We bave stated i accurately in the briefs, () the total ex
. . ) R rt bugl-
2:2?. i refined oil in 1900 they did 908 per ¢ent; in 1906?{;5.3 per

Mr. Miwsey. Mr. Kellogg, in view of that statement, 1 think it i
?nly fair to say thet there is gn exhibit here giving the percentage of
illuminating oil exported and sold.

Mr. KeLLogg. Ob; illuminating oil.

Mr. MiLBURS. You have made a very distinct contradiction of my
statement,

Mr. KELLoca. T am speaking of all the products of oil.

Mr. MiLsurs, Noj; Ireferred to Uluminating oil,

Mr. KELLOGG. There is a tahle which T will refer your honors to in
volume 19 of the record, page 660, which gives the percentage of
the Standard’s illuminating oil which is exported,

The Cuier Jusrice. Illuminating oil ?

Mr. KeLroce. Yes. It gives it as 63 per cent 1n 1906, and the
domestic percentage is 37 per cent. That is, of illuminating ol
simply. But if you take all the products of oil you will see that our
tables. are substantially correct. As to illuminating oil, it is 37 per
cent and 63 per cent. The cheaper grades of oil go abroad.

Of the railroad lubrication business, in spite of the strenuous efforts
of independent eompanies, they admit that they do 974 per cent;
and they could only name one railroad in the L'mted.States thah;;s
being lubricated by anybody else. That was iihe Tlde\\'"ater Ro' h,
owned by Mr. Rogers, who for some reason evidently dfl(ill ntolfe “:511
to buy his oil from the Standard. They d-° 973 per cent o Ie:.rly'
road lubrication. And why did tbey do it% The ‘tasumflny ¢ 1 s
shows that the independents could _lul:.)rlcatﬁ th; tm;lga]f:c:s:ethey
they. Nobady denies that theytg:adr;h:;gdé; they have the power
have always had the power over

of monopoly. , .  bricfiy. to three questions:
I wish to ¢all your honors’ attention now, brielly, .

1. The profits of these companies, as indicating 8 monopol

15en briel, voL 3, p. 34.
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9. Their railroad rebates and discriminations in later years, down

to 190 hods of competilion
. Unfair methods © - : ) ) .
? amncompelled to hurry over these points, especially the question

- matter is all stated in the brief. _
Of‘f’(r)ﬁts}j:ogﬁfsﬂ\;ill find that the profits of the American companies,
usively in this country and those doing
business exclusively abroad, are very diﬁerent: The Amtencan
companies make many times the profit of the forcign companies. I
wish to take up now one company which, as Mr, Milburn says, Wwas
ereated by the Standard Qil trustees.

The CmieF JusTice. Is that the Tndizna Co., the one you are now

oming to?
c Mr.gKELLOGG. Yes; the Standard Oil Co. of Indiana. '

The Standard Oil Co. of Indiana was created by the Standard Oil
trustees. As Mr. Milburn said, about 1886 the Lima-Indiana field
as discovered. e says that the Standard discovered the proc-
esses by which they could refine that oil, which contained sulphur.
The testimony cleatly shows to the contrary. It shows that before
the Standard ever refined it at all the Eagle Consolidated refinery,
at Lima, in 1887 or earlier, had successfully refined it; that the Peer-
less Refining Co. (succeeded by the National Refining Co. i 1897)
has also suceessfully refined this crude since 1888, and that the Craig
0il Co. and Paragon Qil Co. at Toledo, and the Manhattan Oil Co.
st Galgtea (until purchased by the Standard in about 1899), had
successfully refined this crude.!

Mr, Milburn says that there was a tremendous production of
eruds. There was. But during the years when the Standard wes
acquiring a large amount of the oil wells (of which I believe it had
acquired about 31 per cent) the oil wag selling for 15 to 20 or 30 cents
abarrel. During 1888 and 1889 it was 15 cents a barrel. When the
Standard got 23,000,000 barrels (which was the largest amount they
éver got) in the stornge tanks, the oil had gone up as high as 63 cents
::.llfe:-t kepg goillllg up until it reached 81.08 a barrel at, ’t::he wells. In’

words 9w
1000000 el in 585, 13,000,000 bartels on 190 bowapt 2t 12
eents & barrel, Thev i ’ d" : ? ' ought.‘ at 15
the Wit ey immediately commenced the construction of

;‘ h\“h.ltmg (Ind.) works. And this is what they did:

o 0? ISta.nda:rd O1l trustees caused the creation of the Standard Oil
+ 01 Indiana, and, so far us the books show, paid in $1,000,000 of i
capital, That is gll th ] 3 ' P . ! of its
eapital, without e capital it ever had. On this $1,000,000 of

ests ;how ::hi(:il :jnf: additional, as the books and the balance
company ha,s oy re 11n evidence and referred to in our briefs, that

in 16 years, down to 1906, $63,275,000, and has

1Reeord, vol. 20, yp, 303-310, especially 307,

those doing business excl
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Paid in dividendsg
assots. Tt oo 339,988,550.  But Mr. Milbury sgue :

_ made those assets out of ¥s 1t has large
typical American company. Yeg ici‘; ‘5.1’[!00.’000' Ile says it ig 4
lar;gest profits of any of them, 1 be:lievés’ it is typical. It hag the

The books do show that durine the es;rl o 1.
money. The amount is state Dthree or )fr vears it did jt)({rrow Some
the books also show that it hag ’paid o 0}1111' or five millions, Byt
and the profits that T state are ack those loans out of profits;
by . 4 clusive of its loang paid. Asgsh

¥ the record, when this statement : o%1
were the ordinary current bills of iirsls 1:‘ 8s made 311 of its hills payabls

o usiness, and were deducted b
aITLving at the surplus and e ucted beforg

. profits which 1 name. § hat i
period of 16 years the Standard of Ind; >0 that n that

) diana earned
419 per cent in 1899 to | 051 pe - profits of from
. k) T Cent : .
In 1906 at the closing of the bltj)oksen u;l 19067 And lt.hag’ or did have
of over $23,000,000 » 83 shown by the evidence, a surplus

Are those ordin rofits ? ; : e p
me to characterizeir}{erl:l th: oy, s 1 said before, if it is fair for
our imaginations » 116y ate monopolistic profits. They stagger

Mr. Justice McKEexva. o

Mr. Kriro66. By sefining \:n Ze:gﬂizyogliiﬁ _Bt[r. Ktiillogg? _
no other way. . 14 products, and in

Mr. Justice McKExNA. Just the ordinary methods of refiners?

Mr. KELLoGa. Just the ordinary methods of refiners. '

Mr. Justice McKENNA. It was the ordinary oil %

. A\OIII;.-I\ELLOGG. The ordinary oil, the same as their competitors used
i Ohio.

Mr. Justice McKENNA. Then why did they not make those enor-
mous profits somewhere else?

Mr. KELLoGe. T will give you some of the profits they made in
other places. They are very large. Let me go back and tske the
whole Standard aggregation. These things have a very great bearing
upon this question.

The only competitor that they state in the record here as a pros-
perous one is the United States, which earns and pays 8 per cent.
This is not a hazardous business, your honors. A business which
places a necessary of life in every household of a nation is not a haz-
ardous business.

Mr. Justice HoLMEs. Is it not a business that deals with what they
call a wasting security? I suppose all these wells are rapidly being
exhausted ; are they not? .

Mr. KeLLogG. The Pennsylvania field has been in existence since
1860, and is producing a large amount. The other fields have been

diseovered from time to time, and they are no nearer exhaustion to-day
than they ever were, apparently.
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\(r. MiLsury. Oh— )
;Ihr- KIELLOGG. I do not say Pennsylvania; I mean all the fields

r. They have been operating during these 40 years, and the
t(:-%iltj]cotrion - g{eatv-r than ever. Why, during the years from 1893
to 1896, when there was the greatest panic t:Ius country ever kr}eW,
when the avenues of commerce were lined with wrecks, the earnings
of this company mMmorc than doubled. In 1893 the Standard Oil Co.
of New Jersey earned $15,457,000 net; in 1894, $15,544,000.

Ar. Justice McKENNA. That was before the development of the
Indiana fieid, was it?

Mr. KrLLoga. Oh, no; afterwards.

Mr. Justice MCKENNA. Was it afterwards ?

\r. KeLoca. Yes, sir. They commenced to sell oil from the
Whiting refinery about 1890. In 1895 they earned $24,078,000. In
1896 they earned $34,077,000. In 1897 they earned $47,443,000.
During all those years, when merchants and manufacturers were
struggling to keep their heads above water, and many of them went
down, the Standard’s profits increased every vear.

Again: The Standard Oil Company (I refer to the last Standard Oil
Trust and to the Standard Oil Co. of New Jersey), with all of its
foreign business (which the record shows is not as profitable as the
American business), with only $69,000,000 ever paid into it, has paid
out in dividends from 1882 down to 1906 $548,436,446.87, and has
s surplus (or did have in 1908) of $261,000,000 more. Why, its
earnings during the last 10 years sre nearly 100 per cent on the
money paid in, and 85 per cent upon its capital stock. They nre
earning to-day (that is, if they are earning as much as they were in
190_6) an average of about $83,000,000 or $84,000,000 net, with all
their foreign business, which is not as profitable.

But .the counsel says this should be calculated upon net assets.
Why, if your honors are trying to find out what a public service
corporation, which has put a lot of money into its property, is enti-
E:lduzoogﬁ_l‘tlshl g’l‘ant' that you would allmfr the percentage on the
over s t-e;m E:Of’grt.)- But if you are trying to find o_ut.whather,
you Lake their ear s on Cﬁmpany has made m onopolistic profits,

Now, just v n};ﬂg% O-n Lue money netually lqves.ted.
have e; ri) ery briefly: The pipe-line companies in this country

ed all the way from 51 per cent on their net assets to 278
per cent. Take the Southern Pipe Li Here i : :
financ: ' ipe Line. ere s an illustration of

ancing that I should like to call to your honors’ attenti

The Southern Pipe Line had o oanion.
to 1905 its net : o hac & capital -()f $5,000,000. ' From 1899
$4,003.061 Dure.venue from transportation was from $3,536,145 to

VR ring each one of those years they had two bal
sheets. One of those balance st s © bainnce
expenses (which would be abou: ;e:;[s)'ggg;r stt;akmg' out- operating

y , showed: Paid to P. S.
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Trainor, 82,697,00(], $4,599,000, $2,745,000, $3,256,000. Ip seven
years they paid to P. S, Trainor, in addition to earning large divi.
dends, 8221 31,000—the seven years ended in 1903,

was never paid to him and never used by him. These sums are not
included in thoge tremendous profits that I am giving you.

Mli. M;LBL*RN. They are the profits of one Standard 0il Co, out of
another ?

Mr. KELLoGe. Not a bit of it. Ife swore it wes never paid to him_
We asked the president, the comptroller, the treasurer, the euditor,
Archbold himself, and other leading Standard Oil officials what
became of that $23,000,000, and they could not tell. They did not
know what became of it. It has not gone into the earnings of these
companies, your honors. It has simply disappeared. Where has it
gone to?

A year later, after questioning those witnesses, Mr, Archbold was
on the stand, and I asked him if he remembered those questions, and
if he would look it up. He said he would if he could, Ile came back
8 week later and swore that he did not know and that he could
not find out. That $23,000,000 has disappeared. Does anybody
believe that they could not find out? When he said it must be a
bookkeeping entry, I asked him to explain why, where, how a book-
keeping entry. Ie could not; he did not know. And there was not
8 man in the Standard Ol building put on the stand who could
explein it. And the counsel have never explained it, unless you can
call what was said on the argument in the lower cqurt an expla.nu-
tion—that Mr. Milburn seid he did not propose to gratify my curiosity.

This is the fairness, this is the open methods by which they ]]:l&t-
the demands of the Government to know where out of » small pipe
; I a right to know. Why, they
Iine $23,000,000 has gone. We hac g Y

5 an of $2,500,000. ey
could not find out about the McDdénald lo 800, ; 4
could not find out or tell me about the loan to a man up i '::I:f{;e
vania of $6,000,000 or $7,000,000. There were other conll)pf.l:l
where money was paid out that we coulch not find out (? 0 ‘;DS e

Take another instance: The New lm;k vT‘{’&l:liltfro n(':. tl?e o e
pipe line, or did own the pipe line, across Bew or€ a8 B8 T )
of the river to Brookiyn; and it stends on t’f e;:h ir leading refineries.
Oit Co. at §84,832, cost. It runs to one of & eI ose he had not
Mr. Payne swore he did not know it was there. SI}IIE};JRS the gonerd
been along and sounded the ground to ascﬁrtamt;horized peyments of
manager of it. It appeared later that bty ds on their books

191,145 in one year for o line which stands on 57 A
rental qf $1§s4 bOO and another year the rental was $435
as costing UL,
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TWhy these enormous payments, covering up the profits of some of

sa companies? _ .
the;ouin tI:ake the export business: In order to arrive at the amount
g T

of money that they say is made out uf.thc :-\mcrican busin_oss, thc:y
figure up that oil sells at the same price 1n this country that 1t does In
Egrope. Wby, the foreign companies do not bf'gln to make the
money that the American companics do. “Tut,” says the counsel,

uipe renson is this—that the foreign company is merely 8 selling

company.” The profits [ have given you, In most instances, were of

the pipe lines, the manufacturing and the selling companics entirely
inly in the case of many of them. There is no reason

separute, OT certal : \ -
why an American selling company like the Waters-Pierce Oil Co.

should earn 600 per cent, or why one like the Continental Qil Co.

should earn 100 or 200 per cent, and & foreign company 10 or 15 or

90 per cent, both of them doing exclusively a selling business. The
pe ] v ]

figures are all stated in the briefs.

There is only one of the foreign companies which has carned any large
amount of money, and that is the Colonial Oil Co., shipping oil to
South Africa, which earned 502 per cent. Lot us sce how they made
it. And here is another illustration of the fairness and the ordinary
growth of this business and the business enterprise of these gentle-
men: In 1906 or 1904 or 1905 (I have forgotten the exact date, but
somewhere along- there) the New York Lubricating O1l Co., Tepre-
sented by Mr. Philip ITarrison, having failed to get any lubrication of
Amencnn. rm}ways}, or lost the contracts that he did have, had built
:ﬁl: lntbncatmE oil busme:ss 1n South Al’ri?a —quite a larze business.
o’ 5;51;: "Znat e -stea?ships to South A f:nca had averaged for yvears
cnmpanie: shi )cgset;l bh'e rate was a fair rate. The Standard Oil
tracts with ipping lubricating oil to South Africa entered into con-

cts with these South African steamship lines—the Uni
Steamehis 1s Donth Al amship lines—the Union Castle

amship Line (which was indicted in New York for a similar trans
action, though not for this one), and ote 3 . -
got & rate of from 13 to 15 an,l 17 h'Il("rS_H“ Lﬂeb} i paadord

i . 2 and 17 shillings, which, wi
5{"1031’-‘1'"3 charges and everything, made al}ol.’lt‘\')]lcl;;i];:]t:l th? total
i R B "o 3. mmgae

lately tpon th:?se contracts being made with the Stan lb d C o
steamship lines increased Mr. Phiii i dard Co. the

tich : Mr. Philip ITarrison’s rates to 42 shilli
which incroase amo | s to 42 shillings

A unted to about 2} cents a gall o
up his entire profit. Il b gallon, thereby taking

, - lle begged of them not to do i M
¥ith them; went to the Interst oot e struggled
Department of Comraer rstate Commerce Commission, or to the
Commission had no jur; ce and Labor. The Interstate Coinm
of the § ‘8d 1o Jurisdiction.  And he had to buy his oil § eree

o Stundard, losing all his profit, to keep » trade thot Ly I L
» t0 keep a trade that he had built

up. He came bof

ore the exami )

Mrugeles, YWhy + Xaminer in court and told th . .

ittle money l;h}’ :h}.ou‘r honors, they could not let that e story of his
- Y shipping oil to South Africa! - man earn his


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


. Thei
minal law, and none othar- heir standard of

reach out for that Jitt]e t > 0 oers and they wogg
do\}not deny it in thig trl:t((l):r;nd'lfhr:S:o:l};lrsa(l:]tt:le COl]I:petitoL They

N0 wonder the Colonia] o) iy ore-!
forcign companies ep s n\i‘?g;' 52-}-«101);’: cen:.GWhat did their othey
earned 18 per cent on itg Cap,ital Qtoﬁes derman company only
net assets; and some of the others up fo’ aznh.cjlé! Per cent on ity
cent on netl\assets, and 43 per cent on capita:bstoacskzinﬂ:llioﬁ ple;
per cent. None Y ¢
these companies i(I)lf ;}:r?::-ict:gan t0 have the enormons carnings of

And they say that the have buj i
wi.thout fear of contradictijcr)n, that, t}:tla; ltlill)d ‘:uf:) f;%;:i :ll'ﬂ(:;- fI ol
!.rade: In 1871, 1872, 1875, and 1877, when the indel?endinzrﬁﬂ
1n this co'untry were shipping their goods to Europe and buildin
up a foreign trade, the value of the exports of petrolevm and itE
p.roducts was from $36,000,000 to $57,000,000; and it has never
sice exceeded $93,000,000.2 And I see, according to stafistics
which { supg?se the court will take judicial notice of, that it is not
48 much as that now.

It is said that oil was worth 812.60 a barrel in 1871. To be
sure 1t was, But it was not in 1875; it had gone down to $6.91.
!3ut see how the product has increased in this country; with all
1ts enormous increase, the exports have relatively not increased.

Furthermore, I do not believe that there is any public policy which
allows corporations, combinations like this, to take from the Ameri-
can people inordinate profits with which to purchase the commerece
of Europe. They are making a plea for foreign commerce. I deny
absolutely the right to crush American men and women under the
wheels of progress or to sacrifice American industrial independence
to the Moloch of foreign trade. Build up our trade if we can; but do
not build it up at the expense of cresting such a monopoly as this
Keep the home markets open. They talk about puhlic poliey!
That is as much a public policy as any I know for American peopll.a.
They have taken small profits abroad and cnormous profits in ths
country; and they should be judged by the price they are taking st
home, not abroad.

One other matter: I say that in the principal oil fields they con-
trol absolutely the price of the crude product, and the,f contr?il
absolutely the price of the finished product. Why, this Eec?re
shows, and Mr. Benson testified, that they ahsolutely name and ¥

1 Beg brisf, vol. 2, pp. 182-384
2 Archbold, record, vol. 17, pp. 3413-M16.
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price in New York, and everybpdy has'to
ed with the Tide Water Co., friendly vnt-h
ng substantially all his

out the export market
low it. He is connect ' :
:Elem working in harmony with them, selli

to them. ) .
prgg;c: producers of Indiena and Ohio came before the examiner

amined. Some of them said they had made money and
311 dew:::ye?pﬁml?gt that the Standard named the price; the seller
hzg nothing to’ say. Of course he has not. It- appears t}}at they
simply give out the price; they announce it. This man Trainor ang
another man named Seep run what they call a “Seep agency.
They announce the price of crude, and that fixes it for everybody;
it settles il. ) )

They fix the price of export, and they fix the price of domestic
trade. No man can get a price anywhers in the United States that
they do not permit. And if he undertakes to sell his Product: at a
fair profit which is below their price, they put it down immediately
to a loss, and he either goes out of business or comes to their price.
The testimony is plainly to that effect.

Not only that, your honors

Mr. Justice HoLmes. You are talking of crude oil ?

Mr. KeLLoea. [ am talking of crude oil, and I am talking of refined
oil and naphtha sold all over this country. They name the price, and
everybedy else has to accept it.

Mr. Justice LuRTON. Do you mean that they name the price which
they will pay for the raw material ?

Mr. Kerioga. Yes, sir; I do. I mean that they name the price
absoh{tely that they will pay for the raw material. Nobody else has
ﬂﬂ_ﬂhm_g to say about it. Mr. Archbold testified on that point. He
_sald : We take into consideration the demand abroad and the demand
il; tt::S c;zntr{ an;l tlie production: and figure up what we think ought
Idnr—l:]ob;pdy ealze ed: Who takes it into consideration 1 e replied:

Mr. Misury. That is the rice that the i
o offer for th .
t buy; thet is all, b y offer for the ol they want
m;‘;fr. EELLOGG. Yes; and it is the price that is paid by everybody,
ntio; .0 Oiy else can pay any other price. They take it into consider-
; Dobody else does. There jg no question of the ordinary lawsy

of supply and demand so far .
as the producer’s position i ]
he must take what they name at the pipe. postlion s concerned ;

But they say: “He can store it.”
charges which the record shows woqy
take a]] hig profits in & year 91
what, the Standard names,

EF JUSTICE. Yoy may suspend here, Mr, Kellogg.

e Cri
(The Court th - . -
812 o'glock m')el‘wpon adjourned untjl Monday, January 16, 1911,

Store it in their tanks, at, storing
1d eat him up in » year—would
Of course they can not. They take

! oo bried, vol. 2, p_ 8.
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WAsm.\'GTo.\', D. ¢,
Monday, J anuary 16, 1911—12 o'dyek m
Mr. KeLLoge. May it please the court: ‘
claim of these trusts or larce combinati

not been made in this case, and could not be; byt it is claired that
duriyg (he last, 10 years the price of illuminati.ng oils and other prod-
ucts of crude petroleum has not advanced as mueh a5 the price of
other staple products in this country.  Our elaim is, your honors, that,
they have advanced more. The details are worked out in the hrjef,
I shall state as briefly as possible the substance thereof.

The Government procured, after & good deal of trouble, from the
books of the Standard Oil statistical department, the prices charged
to the retailers throughout the United States. In the first instance
We were only sble to get it back as far as 1697; but whea the defend-
ants came to put in their testimony they found that they could get
the figures back as far as 1805. Their witnesses, when first called
by the Government, said that they could not go back of 1897—that
they did not have the records. 1895 appeared to be a year of very
high prices; so the defendants in their case compnred the prices in
1895 with the prices of 1906.

Now, your honors will probably remember that from t.he close of the
war until 1897 prices m this country were generally going down, and
1897 was probably the year of the culmination of the decrease of
prices in this country. Comparing the average of -the four }Tf_‘:]j.
1895 to 1898, as the last three years of low prices in this country, wi
the average of the four years 1903 to 1906—so as not t,o‘be affected by

on T , ion (8 system of comparison that any
any sudden rise or depression B 5) _ e o
L e ed o
economist will say is fair) .the price of refined oil and tf:o (:n ;g 5065
cipal preducts of petroleum in this country have gone up

er cent. . ' )
P Mr. Justice HoGHEs. Is there any table in connection with the

ief that shows the ficures? )
bri‘\ell; .thaEtLLOGG. Ther: are tables 1.|1 rolun.le 2, at .pagfi‘s ?3 tzlt; ‘:tllf?l'e
it is worked out with care and detatll. Itis mentl?nen t,l::-i:l e

Now, your honors, during those yegrs the raw n:lat Sl
down in price, the great bulk of it; there was a gre

(82
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. o lling at from 30 to 42 cents a barn?l;
continent otl, tl:tcli]nléii Zie;llsifloilslf of Texas, and of Califc:mia oil.
o :ma:vge]llous incresse in the raw material occurred. Undoubt-
gﬂrjl'miz “l':::s that which, to a very great extent, kept the cost of manu-
fﬂﬁ:edzz;;r.ldants have not shown the increase in the cost f)f rﬂ-\l‘l'
material in other lines of manufacture; but they ,have taken a
manufactures. They have taken the Government’s tables of all
manufactures and compared it with the products of petroleum. So
heve we. Taking the three years 1895-1898 t-ha?: I speak of, com-
pared with the last four years 1903-1906, refined oil increased 39 per
cent; all other products, according to the Governm_ent tables, in-
creased 26.6 per cent; naphtha, 65 per cent; refined oil and naplitha
tozether ncreased 49 per cent; refined oil, naphtha, and paraffin wax
ingrens.ed 45.8 per cent. These percentages are not denied.

So that this benevolent combination, with all its wealth and
power, and all its great capacity, has, during those 12 vears, actually
increased the cost of the products of petroleum to the American people
in one case 39 and in another 65 per cent. Not one single Standard
Oil official testified that they had reduced the price—the men in
charge of their grent marketing companies, the men in charge of
their great manufactories, not one of them went upon the stand and
testified that the American people have been given oil any cheaper
on account of their large concern.

“Again, it is generally claimed that by reason of these hig combing-
tions they introduced economies. Not one witness appeared to
testii"y that the Standard could manufacture oil any cheaper thap
the 1pde}?endents; that there was any advantage by these great
Fombmatmns whatever. The only advantage the testimony shows
r]iiial;?uiait tha!: they can hold a Californ.ia corporation, which has no
Ation Lo any other, and reduce the price there while they are put-
ll"l'].;’ it up somewhere clse in the United States.
Mou:i: aisna;it::e’; &Tther Milburn: “Qi ought to be l}igher in th-e
nony shows et hn . the older parts of the country.” The testi-
gellon, from seélllir:g eoﬁfofotstﬁze ;:E.fllgtiihere. The at.:tua.l profit per
territory (which. includes five of th Mg ntain Srornytie Denver
thove the freight and the expenses ? ﬁ’_“ﬂtﬁ:m poates), oner and
Mich 85 it is in the Stae of O whare thene o ont five times as
fact, a3 T spid the other day, th 0, Where there is competition. In
oo o 487, the only places where the American peo-

er gallon to the selling eompany, while it was fifty-
delphia marketing
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dpns-n on. There was 184, per cent of compet,
dlSP“Ct, and two-tenths of 1 per cent inP;,h
Thl.s shows the beneficence of a monopoly.  We have not Jeft th:
conjecture; we have not left it o generalities; w ot this to
Proved in every State of the Uniop the prices s e have sctually
retailer. prices actuslly charged to the
But, says counsel, “Thev ou
Continental Oil Co., which J;m(; El:lt: :;clmu:il;‘z mfl)l'e‘ o e
mountain States, in the Years 1899 to 1906 sale in those five inter.
. , _ made from 156 o 193
per cent on 1ts capital stock, and on its net assels from 43 to 45
cent; and those net assets over and above its capital stock mﬁg
your honors, were earned from the profits of this company. ’
. The counsel can not show any advantage to the Americag people
u.t only s.ldva_ntage to the stockholders of the Standard Ol Co, b;;
itlllléie(;zzr:ibmatlon. I say by this combination the prices have been
Mr. Justice McKExNA, Which combination do you mean !
Mr. KeLroga. The Standard Qil Co.
Mr. Justice McKExnxA. The last combination ?
Mr. KELLoGG. The last combination and the preceding combination.
Mr. Justice McKeN~Na. Do you attribute these effects that you
have just described to that last combination; or did they exist prior
to that combination?
Mr. Kerroca. They existed during the Standard Oil Trust.
Another evidenco that they have increased prices is the increase in
the profits per gallon of their product. Ordinarily it would seem that
by a large and increasing production of the manufactured article,
while they might make as much gross or net money in the corpora-
tion, they would be able to sell their oil cheaper or make less profit
per gallon. On the contrary, their profits per gallon have increased.
Taking their entire crude product, and figuring the profit upon
galfon of crude product to the refiners, we find their profit in 1893
was nine-tenths of 1 cent a gallon; in 1906 it was 3.05 cents a gallon.
Therefore they have increased their profits as the years go by.
They have increased their dividends. They have eno_rmOU-‘llY
increased their surplus. They have increased their earnings in every
way. They have absolutely cheapened nothing to the hAmenc&lz
people. Furthermore, one of the greatest advantages to the pﬁopin
is to keep open and free to every man the opportunity to e?jgz'&g of
business. They have closed the door of opportunity tolhulifr * the
energetic, able American people. ~An opportunity equ_alay s ‘;Iways
law to engage in occupations with the hope of succeeding

been the guiding star of every civilization. . .
Now, there are two otber thingsI wish to mention as briefly 3

possible.

ition .in the Philadelphi
¢ entire Denver disiric;,
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\e evidence 15 clear that during the Just 10 years, Up
tion of the investigation by the Department
of Commerce 804 Labor and of these suits Rg?”‘tst tthe l?tts;::h{;;ligj
they received from rpilroads—not in every «is et 9 I tt

States, but in substantially all of the pl‘mcql)_al S;ate: where rcfl:l]i
were shipping oil—conceysions from !he csttfb lsht'f rates, or p 1
enial rates on the Open pubhshed tarifls, which no 1_ndepcnnlent coule
cive or could get; and thut the rates they reccived all over this
country in many instances equaled a._fmr profit npon th'o. oil and
made it impossible for their competitors to compete with Lh'em.

Now, let me give you & little picture of this. 1 can not go nto
details, It is stated in detail in volume 2 of this brief. The Stand-
asd's principal refiniog points were Whiting, Ind. (where there was
no independent) ; Lima and Cleveland, Ohio; Pittsburg; Olean, N. Y.;
and the seaboard towns. The pi'incipal independents were at Toledo,
Cleveland, Findlay (I believe), Olio, and the towns in western Penn-
sylvanie.

Now, 1 say the testimony is clear that throughout New England,
Yew York, the Central Stetes, the great southwestern country
reaching to Mexico, and southh of the Ohio River the Standard
reccived in some instances secret rates and concessions [rom the
establisbed tariffs, and in meny instances rank diseriminations in the
open published tariffs, which no independent could pet. They
answer: “Why, we did not make the rates.” But, is it not strange
?hnt it happened—just happened, that is all—that {rom every
independent shipping point the rates were high while from nearly
every Standard point the rates were low? Ilow did this happen 1

I am sure your honors .appreciate the importance of railway trans-
portation. It is a legitimate tax upon all industry. Everything
gﬁ:;g in thes:e da):s, that the.l'armer raises or 'lhe manufacturer pro-

Ices pays it tribute to railway transportation. It is i )
with the narrow margin of profit to-day | ' 1mp0331b1e?,,
oy, or in Ak rgb of profit to-day in the manufactures of this
hope lo, orin ¢ et 1usmess, for any independent manufacturer to

: N , e
o oo c'p::ne ew'.lt 1l the great trusts and combinations if he can
pen, equal raies of transportation. Transportation has

EITB}'E lnen iﬂ. th'
* ]-S -
monopoly. couniry one of the greatest instruments of

T say that the ev1de
to the time of the 1nstitu

reiirs: eﬂu::;i; Lcishnmtu. I do not understand you. You say the
g e ther;c:atsswns, and yet you say their reply was that the‘Y
g ks els. I-do not understand you exactly. ¢
butlmemm gem;rail those nstances, of course, they can not deny it:
y speaking. I am speaking of the rates genel{ralll}:

ihat were .
rate; we a?epeﬁlozot;h&pubh-“‘ They say, ‘“The railroads make that
rates a5 " ame 1f the independents can not cet as good
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Mr. Justice McKEvy
made thase rates at St
ard Co.?

Mr. Keringe. That is exactly my position.

Why, your honors

’ , the Standard 0i] i . .
of the leading railroads of Amer; \1 officials are directors in most
canilalists ev _ _ TIce. N0 such combination of

pilalists ever existed in anv one industry. T of wealthy
the Boston & Maine, the New York. N Y. They are directors in
New York ' New York, New Haven & Hartford
N ork Central and alf its alli . ord, the
South i _ allied corporations, the Uni
It ‘ft' er‘r(ll P}‘umﬁc, the Chicogo, Milwaukee & St f’aul and O‘ﬂhand

is said that there is no evi Co ers.
Of course there is not qs;jfgngfe;?eattﬁlliytll:.ave 'mf? e T
. at they in
Does anybody expeect them to come into cou.r}t: duencefl e
they had 1nfl 1 court and testify that
y influenced rates?! Toes anybody imagine th
made in that wav? XN ybody imagine that rates are
e In that way? XNot at all. But is it not {airly to be presumed
upon that state of facts when we show that the independents could
not get the rates which the Standard Oi had?

Thve Curer Justice. 1 do not understand what you mean. Let me
sei v.h—at ¥OU mean, so t-hilt. I can follow you. Do you mean that a
rate was fixed from a point to some other point on the published
schedule, and that there was a Standard Ol Co. at that place getting
the published rates?

Mr. KELLOGG. Yes.

The Cuer JUSTICE. And at some other place there was a rate fixed
where there was an independent, and that considering the parity,
the rate the Standard Oil paid was better than the rate the inde-
pendent paid ?

Mr. KeLrogG. Yes.

The CuieF JTSTICE. s there any proof in this record as to whether
the railroad companies corrected those rates where complaints were
made? !

Alr. KELLOGG. There is proof that complaints wer
Interstate Commerce Commission.

The Cumter Justice. Did the Interstate

‘correct them?

Mr. KELLoGG. Well, in 8 New England case the Interstate Com-
merce Commission made an order that the failure to pro rate into
New England was illegal, but that the commission could not fix the
rate under the law then In existence. * - '

The Ciigr Justice. Your argument, as I umi_lerstand it on this
branch, is this: That the wealth and power in this corporation gﬂ?&
them an influence which men who did not have wealth and power di
not possess?

L 1907, stated in vol 2 of brief. PP- 377 to 16
Record, vol. 10, PP 1708, 1715.

A. Then yvour assertion ;
\ 1on 15 that the rgj
andard places to confer a favor o thcagx:ils

e made to the

Commerce Comumission

thdrawal of rates in 1905

15e¢ general wi
d opinlen of Commission,

3 Seo Heport an
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I SOIMO
(- KELLOGS That is one argument. T will give your honor S0
Mr. ' .

o dual Tates that were illegal. . o
mTe]S ! :;Dr:li}la?tcil;;rof :he gtandard Oil at Whiting, Ind., were the
1e ¢ 3

i dents in western Pennsylvanin and Ohio. The :gtunda]‘d cl)lll
indepen Lh ir product from Whiting into the scvcra_l b‘t-att.zs in the
Shlp-ppd«t eul;hpof the Ohio River, enst of the Mississippi River, and
ﬁ;tg?thsg line of States along the Atlantic seaboard. That country

; : o X e f
was supplied principally from \Whiting, Ind.  Let me give you & ow

rates. . - : .
Of;&hsm Pittsburg to Chattanoogs, & distance of 651 miles, where the

independents shipped, the rate Was 47 cent:f o hundred; from Whiting
to Chettanooga, 840 miles, the rate was 25.9 cents & hundred.

A, Justice McKExNa. What are those rates again, plesse -

\(r. Kerrogo, Forty-seven cents for the indcpendents, fgr a dis-
sance of 651 miles, and 25.9 cents to the Standard for 849 miles.

Pittsburg to Birmingham, & distunce of 794 miles, 51.§ cents to
the independents; snd from Whiting to Birminghem, 2 distance of
820 miles, 29 cents.

The Cmrr Justice. When you say, referring to those rates, that
they were the rates for the independents, you mean that that was the
rate for everybody in those places

Mr. Kerroca. Certainly; but, mind you, the Standerd shipped its
oil from Whiting. The independents must come from western Penn-
sylvania. Those rates were not only Jiseriminatory, but they wers
secrel and illegal, sbsolutely.

Mr. Jostice McKexna. But those rates were public?

Mr. Ketwoca. Only partly publie. Let me explain, as briefly as
possible. The Standard had a public rate from Whiting, Ind., to
Grand Junction, Tenn., of 13 cents a hundred. All rates, except that,
were made to the Ohio River and from the Ohio River south. Tho
Standard had & rate from Whiting, Ind., to Grand Junction, Tenn.
From Grend Junction, Tenn., they delivered that oil all over the
ﬁl‘ﬁ};;n:] St:dbe; lcm th division sllefet .of another road, whieh was not
rate th:t :he St;:d::ctlho}hfn?lqmmmsmnf .It wos for the uso of this
but acquitted because th I:Ha was indicted i -Tel.mcsseo, tried,

- e the wrong company had been indicted. I hav
the opinion here and will file it wi ©
traflc mumger of (1 e it with the courl. Mr. Culp, the

nager of the Southern Railway, testified under subpeena

before the examiner, tha
S , that the Standard T e
ung oil upon that rate. Ll suid;[ ard were not justified in distribu-

Q. Did the divis; '
i 3‘ 1e division sheets in the Southern Railway tariffs suthor-

at division t
E . 0 your company unless i i
vansville proportion south OF Ei'cmsville llEnl(}?i} t[}uli‘?;dy paid the

“A, Xo; the taniff show :
Junction and south of b('}ll?a‘;lfldJEg:'iliog].e proportion north of Grand
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or south of Gran Iunctim; il ahipe TP the Proport;
. June the oil | P oD east
ortion 1ok O unction, ped should have py
p :‘Q Y):‘St'\\ cen Evansville and Gran(FJunction? paud the pro-
‘Q. Suppose it had already paj
) Y id only
to Grand Junction, did you 'lymlve(ag?'}t
thﬁt oil under thege proportions state i
A. No." |

a 13-cent rate from Whitipe
arif authorizing you t, ship
1 these tariff sheets ?

Junction into the Southern States.

Mr, MiLsrry. But not from Grand Junection ?

Mr. KeLroga, It appeared in the evidence in that case: “Thug jt
appears that the specific charge is that the Standard 0il Co. of Indiang
accepted and received concessions in relation to the transportation
of freight from Evansville, Ind,, to Birmingham, Ala.”

Mr. Mitoury. That was through Grand Junetion.

Mr. KELLoGG. The testimony, the court said, showed—

Mr. Justice LurToN. Is that Judge McCall’s opinion %

Mr. KeLLoG6. This is Judge McCall's opinion:

“The uncontradicted evidence in the case i8 that upon written
orders from the Standard Oil Co. of Kentucky to the defendant, the
Standard Oil Co. of Indiana, at Whitmg, Ind., the defendant com-
pany shipped to the Kentucky Co. each carload of freight covered by
each count in the indictment”’——

And then the Kentucky Co. took it at Grand Junction end
shipped it into the South, and paid the rate, instead of the Standard

of Indiana. The court said:

“That there was no understanding, expressed or implied, direct or
indirect, between the defendant, theg Ind?&ma Co., and the Kentucky
Co. in regard to the rates to be paid on these shipments, but that the
Kentucky Co. purchased the oil from the defendant company just s
it would purchase any other commodity from any other’Person or com-
pany, and the shipments were made in the same way.

Of course there was not any understanding, becau_se they were both
owned by the Standard of New Jersey, and there did not need tlo tl;;;
The district attorney indicted the wrong Standard 01l Co., aE e
result was that it was acquitted; but there is no dispute about & i Oac
that the rates were secret, unlawful, and enormously dlS(i:flI];Ea inrtyo.

It appeared in the case at bar that.GO per cent of th‘e VL tﬁg ! gw .
that territory south of the Ohio RIVEEI' went from s TL o
the independents had to ship from Ohio and Pennsylvanis,
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( I y ver that terri-
r distance, and paid an average all o

to 13 cents a hundred more than the Stnp({{i;rd.
about 1 cent a gullon, and it 13 8

No independent could

instances & shorte

tary of from 12 .
'I?‘:‘::lve to 15 cents & hundred is

Jarge profit on oil, as appears in this case.

t kind of diserimination. ﬁ
sml?c(alv.vu:irain' I can not go through one-tenth of the number of these

reat southwestern country for many years was sup-
;ﬁeﬁ’f;ﬁ E;]\thﬁing, and the rates per ton per mile from Chicago fgr
the Standard Oil Co. to St. Louis (the great gateway for the sout "
western country) were from 3% mill_s to 4 mills per ton per milo; an
from western Pennsylvania and Ohio to that great country, the rates
pet ton per mile were from 7.5 mills to 8 mills—more tl‘ﬁ‘,‘ double
ton per mile, for a longer haul, than the Standard’s rates.
The rate, admittedly, from Chicago over two of Lthe roads was a
secret, unpublished, and unfiled rate. It was 6 cents a hundred
pounds, and they paid the terminal charges at ome end of tho haul.
They were acquitted on & technicality. I suggest your honors read
those decisions; they are cited in the brief. The 18-cent rate was an
open, public, tariff rate, but the court said there was not suflicient
evidence that the Standard had knowledge of it; and there was a
defect in tle classification. T have not time to go into that.

But thereisone rate that I would Like to mention, where the Standard
has heen convicted, and the Circuit Court of Appeals for the Second
Circuit has sustained the conviction, and this court has refused a writ
of certiorari.

The Cnmr Justice. That is the Rochester case

Ar., KEL[..OGG. Yes. I will merely mention that for years the
Standard Oil had rates from Olean to northern New York and Ver-
mont points which were about one-half the rates from the independent
pomis just over the line in Pennsylvania, & distance not very mate-~
;ﬂlysi‘;af-f, (;md it was a rate that on its face was marked “Not to
OHP&) . 00d§ were blind hilled at the direction of the Standard

- and the bills were setifed through the auditor’s office. I
f:::; L:II:& Standard Oil, all over northern New York and Vermont,
The r&teof;lgt ;gt’i;l::llllfmtl]l;sel_whlch \rvere pad by the independents.
the independepy urltagton was 15.8, and from Warren (where

Mr. Justioe £ was) Po B:urhngton 33 cents.

M, Kepos ARLAN. Where is Qlean ?

. G6. In western New York.
over the northern part, of New Yor

26'} cents &nd to th d
A AL St.an ar A .
Tates ‘Fem_ in iBt f i d 15.3 cents, dmlttEdl}', tthSB

commission nop made pubi; ears, but they were never filed with the

i indioteq, tiod ¢. For using these rates the Standard

and ..
179 P doral, g ace 5[; 7.ccumrlcted, and the conviction sustained in

k the rate to the independents
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Another very radical discrimination was that int

}? nd. The railroads prorated (your honors knowovgllula(szNrfxw Enbg-

prorated;” they joined in through rates) on commodities efin 11.v
from all western temitory into New England, except on oi[; Tr:ney
refused to prorate on oil. Complaint was mede to the Ir{t.er-at,a.ti
Cc?mfner{:e Commission, and the commission held that it was ah dis-
cnmmatmr{, and was wrong, but that at that time they had no power
Ul-l(lt'l.' the interstete-commerce act to make g rate. The rate from
Qﬂ City and Cleveland to Boston was 24 cenis o hundred; but for the
independents from the same place to Beecher Falls, V., it was 47
cents. The rates were almost double in {he western pert of New
England what they were to Boston. The fact is that beceuse the
Standard could ship from New York by water to New London and
Boston and distribute from those places, the rates to the western
independents were built up so that for years they were practically
prohibitive,

We have them in the Ohio Valley distributing into the south; we
have them at Chicago distributing into the great southwestern
country; we have them distributing from northern New York; we
have them distributing from all of the New England points. Those
are the instances that I have given you.

I must puss to another subject, and that is the evidence in this
cese of unfair methods of competition.

The Government proved in tlis cnse that the Standard Oil had s
system all over this country of unfair methods of competition. For
instance, cutting prices below cost where the independent wes, while
keeping them up or raising them in other parts of the country; the
payment of secret rebates, so as to cut the price to the customers of
the independent without sustaining the losses incident to a gefleml
open reduction of prices; the use of bogus independent companies—
that is, & company which the Standard would hold out to the public
as being independent, but which as a matter of fact was owned bj_f the
Standard and opcrated to attack the independent trade exc!usw'aly
by cutting prices, without apparently reducing the Standard’s going

market prices to any customer. _ o
Mr. Justice Lrrrox. Are there estoblished cases of that kind in

this record ?

Mr. KerLoca. There are literally hundreds of them. We took
testimony for days and months upon thet sub:]ect ; and the;e mtzg
question about the proof. We mede up our minds to show how .
Standard did their business. Why, counsel suys that we only showe

this in 37 towns. We proved it in 110 towns, and by Ti(]’lﬁlt'ha;;igg
- : i 7 un ep
witnesses. We could have gone on taking testunony 1 and & it

time, but, your honors, there1s & limit to humrjn streng | oo
of time that one can spend upon this. The testimony is clear an
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: . i in many of the instances
inci re is no question about 1, anfl inm
viacing, and the ] Some of it I will state to your honors.

i it at all. g
they do not dispute 1t at & n the competitors’ shipments.

; to
ther system was to get a repor
Thft?(i}s \i’heil a competitor shipped & carload they: would get from the
rs.ilroa(i employees a report s to where it wes going, and then would

i ; 1 ‘ent to a number of the mer-
telegraph to their agent; if the carload wen
c;aﬂsli)n the town, they would endeavor to get one of the merchants
10 cancel his order and break up the contract. o
We showed from the books of the Standard the discrimmnatory
dch are stated in the bnef. Lel me give you one

prices, tables of wi
or two instances. In Los Angeles, where there was 33 per cent of

competition, the Standard’s price was so _Iow .that it showed 5 loss of
3.16 cents a gallon. While at the same time in Spokane and Seattle,
where there was no competition, the profits were 6.1 cents and 4.17
cents a gallon, respectively. All over the country, wherever there
was competition, the prices were low, end where there was no compe-
tition the prices were high.

Now, as I said Friday, your honors can not regulate competition.
The courts can not control it hy injunction. It is only dangerous
when in the hands of a concern so large that it can do this without
injuring itself. If the Standard Qil of California was entirely sep-
arate such competition would ruin it. Is competition between mer-
chants all over this country dangerous, where there are thousands
and thousands of them, and hundreds of them in the same city? No.

Mr. Justice McKeNNA. Does the decree in this case make the
separati'on that you say would produce this result?

Mr. KeLcoga. I think it will. Tt will separate companies which
have no interdependency whatever.

Lhﬁ;ﬂiﬁ:ﬁ you & few specific instances of price cutting shown by
Ktng b n Bt i o € sated o mr
from 10 to - The Standerd reduced the price

Lo 6% cents. After the independent had lost $30,00

$35,000, it cntered into an agreement with the Standard, w} b
iLtlzlstea.d of shipping 125 carloads per month into Bosto - WheMby’
ogb::ed to anfi did th'ereafter ship only 24 carloads, and furth

Agreed not to ship any oil east of the ITudson Ri °r
This agreement was in existence for three v e oxcept Lo Boston,
for five years more. Immediately af r o, and was renewed
. X . Y alter the contract waes entered

ties oo .That IS an instance,

New York used against him i

o ‘t;rk, anfi he protested to Mr., Jennings, a direct [ northern
. What did My, Jennings say 7 gs, ctor of the Stang-

n and vicinity,

."We have pot i
e got n poh?; Lo pursue, and that ;g

cult for an independent, to put out oil ag w to make it just as

€ possibly ean; ip
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oth?r words, we want to drive them out of business if we can: if we
can't, why, sometimes we buy them out and sometimes we 1y

dicker; but our first move is to make it just as expensive as wél S::Ia{;.ﬂ

Mr. Jennings does not deny a word of it.

The Hisgen Bros. (you have heard of one of them; I think he ran
for governor of Massachusetts) started business in Albany, and the
Standard employed detective agepcies to spy upon them. One of the
men cmployed to spy upon their business testified to jt. Reports
were sent to the Standard Co. They put the price down to 6% cents
and kept it there for two years, and they had to abandon the business
for that length of time.

In Atlanta, Ga., there were two concerns doing business—the Com-
mercial Oil Co. and the People’s Oil Co. The price of oil had been 13
cents a gallon. The Standard put it down to 63 cents. They ran
along for a year or two, losing money, and the Standard bought them
out.

The same thing happened at Birmingham, Ala., and at many, many
other places throughout this country.

Now, your honors, let me state another instance which is illegal.
It was the custom of the Standard Oil Co. to get reports, as I said, of
the shipments of independent oil. They got them through bribing
employees and in other ways. The testimony is plenary that in
many places when an independent would ship a carload of oil it
would immediately be reported to the Standard, and that the Stand-
ard would send a man or would telegraph to their agent to break up
that carload. There is any amount of testimony and letters in the
record showing that to be a fact. Let me call your honors’ attention
to some of them, at pages 469 to 475, volume 2, of the brief. I wish
to read one or two of those:

“Since I wired you last night I have received your letter of the
20th instant, and note you stopped the car at Unlon by agreelng to
allow the Union cotton mills one-half cent off your open tank-wagon

price.”
Apain:

. . : ds
“T feel reasonably sure if you will throw this on personal groun
and interview the merchants as you should, you will be sucqessf]ﬁ
in having a sufficient number of them to cancel their orders so 1’!;’ wi
be impossible for the Red ‘C’ representatives to ship in the car.

Again:

“No doubt there is some one merchant who has bought 15hj (1)111. %00
barrels out of this car, and if we are successful in getii:llng -
cancel his order with the Red ‘C’ by wire, we paying for the (Iinie;sc ogn:
it would mean it would break up this carload shipment, an :

sideration of said merchant canceling his order we would agree to
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ity ' in barrels {rom
deliver him the seme quantity *of oil that he bought in

P " ote * K )
our tank-wagon, ¢LC. o ona} grounds, if
1 think you can have that car canceled on pers o s

you give the merchants the right kind of talk.”

Apain: .
- I tl
“T wi to confess the way you have handled this matter s O
at n{l :?E&:(ffory to me, and I certainly hope you will be nble to ha.vta
some one cancel their order to break up this carload I!ernn_e:m:ne‘Ié3 ;
T regret to be compelled to say to you that if another car of Red ;
ol comes into your termitory and is not reported or looked after as

>

ink 1 I ; jse you i to be on
think it should be, especially when I advise you in advance :
the lookout for theirprepresentutwe, it wﬂf{be equivalent to your

resignation.”

And so on and so on.

\Ir. Justice TloLmes. Who wrote that last letter?

\Ir. KErrogo. That last letter was written by an agent of the
Standard Oil by the name of Mr. Reed, who had charge of that
southern territory.

The Cruer Justice. What was the date of that letter ?

Mr. Kerrogs. The date of that letter was January 27, 1904

Now, for that sort of practice an employee of the Standard 0il was
convicted in Tennessee snd the Standard paid his fine; and the
Standard Oil of Kentueky was ousted from that State under a writ
of quo warranto.

But it is said that these cases were sporadic and unauthorized. I
deny it. I say the evidence shows that there was a policy adopted
and carried out all over this country, under the direction of the
Standard Oil officials or the officials of these large selling companies.

Let me give you another instance. Scofield, Shurmer & Teagle,
large merchants whom the Standard bought out in 1901, were doing
bl{smess' in seven or eight of the Western States, onc of them being
Alssouri.  They irumediately organized the Republic Oil Co. and
used 1t 3 a seeret company.

The Carer Justice. They orgnuized what ?

Mr. KeLLose. The RRepublie Oil Co.

;[It;e %gzgous?m. When you say “t'hey ” whom do you meant
@ seoret - | mean the Standard Oil. They organized that as
Teno] compary, and made Mr. Teagle the manager of it. Mr.

eagle wrote a letter (which is in the record) in part as follows:

£
s é‘:’glotﬁgdwwe E;tt&ch a typewritten leiter which we have been
aper sepo Hsm“{ of the trade who have written us relative to news-
ﬁam solg e :, c.,h that bave appeared in the papers, stating that we
send out :LIe't.t.e:-J cff fhcis; Ell:'ldgrd i1 Co. 1f you think it nec%ssary to
50, oo, nd to the trade from your station, please do
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Now, here is the letter, which was inclosed:

“You have undoubtedly seen reports i
Shurmer & Teagle and the Clegela;ﬁ R:ﬁilnintgh E‘o}?afll):(rls sgﬂf Eust(‘?f?}?é
Standard Qil Co. These reports were not true,” ete.

His statement was absolutelyr false, and he knew it to be false;
and he Intended it to deceive the public where they were using this
company as a so-called independent to crush out other independent
companies. For transactions connected with that company very
largely, and other testimony in the record. the Supreme Court of
Missouri excluded the Standard il Co. from that State, They adver-
tised that company as ‘“no trust.”” “no monopoly,” ““absolutely
independent.”

But, Mr. Johnson says, “*This is the ordinary way of doing business,
of competing.” I deny it. I do not believe, your honors, that to
maintnin any great business in this country it is necessary to lie,
steal, or commit fraud; and I say it was the policy of the Standard Qil
Co. to do it, and that policy was danzerous in their hands.

Let me give you another instance—a most radical instance of fraud.
The Tiona Oil Co. was selling oil in Oneonta. N. Y. The Standard
wished to crush it out, and so ther employed a man by the name of
Farrell and told him to go to Binghamton and buy some Tiona oil and
ship it to Worcester, and from Worcester back to Oneonta, so that
they could not trace where it was purchased; and then to start out and
advertise that he was selling Tiona oil, and cut under the merchants
who were buying of the Tiona Co.—a scheme so cunning as to ruin the
Tiona Qil Co. in that district. They wrote letters, directing how this
was to be done, and telling Farrell to burn up the letters. They
required him to send his correspondence to an address other than that
of the Standard Oil Company. Mr. Mason, who had charge of that
part of the country, savs in one of his letters to Farrell:

“QOur salesman who visits Opeonia knows nothing whatever of who
you are, nor does anyone except those you saw in our office, and Utlllde:
no circumstances whatever do we want anyone to get the slightes
hint that we are in any way concerned in this matter, The Tiona
people are denying that they have anything to do with it, anld‘ cla;lrlrg

that we started you there. Of course we are denying this,
ou must be very cautious and not allow anvene to try to pump you
to draw out any facts. Don't allow anTone to tell you that they come
from the Standard Oil Co., and try and learn anythxl}c.: from vou. ome

“In regard to vour saving that vou think you "had hetter ¢

o 1 ine 1s,’ y <av that I have been up
up and see how the feeling is,” I would say tha I e
there and know just what the situation is. Of .qoumi-]. (r'jlt | ot
come near you, but so far the whele plan is working a gb; e
it must be kept a strict secret.  You are doing ﬁ:st.-\rate: and carrylng
out the plan excellently, and very much tomy sau:.factuinl.) it up

“As soon as You have read this, set a mateh to it an bur‘;l ey
so that there can be no poessible chance of it l\eu}g Teil.“ ‘;ttg; -
Write me through Mr. Craven that you have recoaved this
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thut vou lhave destroyed it after reading the same. Don’t tear it
up, lor =ome person might get hold of the pieces of paper and put
t]l;‘ém together, but if you burn it with o match then it 1s out of the

way wholly.”

There are any number of such letters as this—kindred letters.

Again, In another place, they started one of these so-called inde-
pendent companics by the name of Ifome Safety il Co. They put
out circulars, “Down with monopolies, Up with honest prices.
Here we are with them. All we want 1s 10 per cent on our invest-
ment.”” {1 suppose this is the kind of 10 per cent that Mr. Rocke-
feller got out of the Standard of Indiana—10 hundred per cent.)
Now, those sort of things were sent out by so-called independent
compaenies all over this country.

Again, fet me call your honors’ attention to an instance where
C. M. Lines was started out as an independent in Ohio; and he
advertised :

“Y am one of the ‘independent oil dealers’ doing business on the
theory of ‘live and let live,” and giving the working people of this
town a chance to buy oil and gasoline at a price which still leaves a
small margin of profit.”

Again; one Blaustein ran the Southern Oil Co. in a large number of
places, notably in the valley of Virginia, advertising: “Ye are
strictly independent of trusts,” cutting the prices of the merchants
there. When asked ou the stand in this case what he meant by
that statement, he said he meant the Standard Oil was strictly m-
dependent of the trusts,

Now, as T have stated, this record shows that for this class of unfair
competition, for these methods, the Standard Oil has been excluded
by the highest judgment of the State of Minnesota.

Mr. Mrsurs. No; that is a mistake in your brief. That is a
fnistake. There was a demurrer, and it was overruled, and the case
Is now al issue.

Mr. KeLroge. Well, the judgment was that on the demurrer——

Mr. Micsury. They demurred to raise the question.

Bfr..KELLOGG. Anyhow, the court held that the bill stated a cause
of action, and that the law was constitutional There is a statute in
Minnesota controlling that kind of practice for the purpose of obtain-
mg & monocpoly,

The testimony taken in the Missonri case was stipulated into the
case at bar; and the facts (or at Jeast those bearing on these practices
I the State of Missouri) on which the Standard Oil was excluded
fll'jom that State are submitted to yvour honors. The facts on which
:hey were excluded from Tennessee are in the case at bar. We have

€1 not only indisputable evidence in this case that they had en-
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gaged in this practice all over this country, hut that for s
have been excluded from two States
State courts,

But it is said: “This is competition.”” Tt i competition, Tt i
fierce competition. Tt is not the mere tittle-tattle of corner grocery-
Imen, as has been said in this case. Ttisg policy which the Standard
adopted and earried out, and which, if it had not been stopped, would
have ruined every independent in this country, And as ] haige said
before: I say again: Give them the j udgment of this court that their
organization is legal, give them the power which that organization
possesses, and they can exclude every independent, from this country
without losing a dollar themselves.

The Curer Justice. Why do you say that? TIs there any judg-
ment of this court which will deprive every other State in this Union
of the right to exert the authority which you say Missouri and Ten-
nessee have exerted ?

Mr. KeLLoGG. No.

The Ciner Justice. Then why do you say that any judgment of
this court will give them the power to drive everybody out of business
in the United States?

Mr. KeLLoGG. T will tell you why I say that. The States can only
exclude them, and have only excluded them, from doing an intrs-
state business. They can still ship into those States and sell thgir
products in interstate commerce; and it stands in this record undis-
puted that the Standard Oil has been excluded on that and other
grounds from Texas, Missouri, and Tennessee. ' .

Mr. Justice Lurtox. Do you mean this Standard Oil Co. of New
Jersey, or do you mean one of these branch organizations?

Mr. KeLLoGG. That is what I mean. _

Mr. Justice Lurton. In Tennessee is a single one of these organ-
zations excluded ¢ .

Mr. KeLLoGG. One of them.

Mll:. Justice LorTtoN. Is there any difficulty ahout the other com-

anies doing business in Tennessee? . .
P Mr. KELLoGG. There were no others selling there except the Ken

: 0 doing they
by the judgment of the highest

tucky. . _
Mrjf Justice Lurton. But I am speaking of the aumber of com

panies which are supposed to be collateral to the pr'mcipa(li ciomlgllilil’:
here. The Kentucky Standard Oil Co., I understood, was doing

ness in Tennessce.

Mr. KELLOGG. Yes.
Mr. Justice LurTOoN. Its methods were ¢

expelled ? '
Mr. KELLOGG. Yes, Sir.

ondemned, and it has beel
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Mr. Justice Lunton. And I understand the Indiana oil company is
there, and that it has taken over that business.

Mr. KeLLoGe. I presume it has. In Minnesota I think the pro-
ceeding was against the Standard of Indiana. IF they be excluded,
some other will be substituted in its place. In Missouri the Standard
of Indiana and the Waters-Pierce were first excluded. I believe the
Waters-Picrce were permitted to go on with the business under certain
conditions; but if excluded some other company would take its
place. In Texas the Waters-Pierce was excluded, and some other
company 1s doing the business. *

The Cuier JUsTICE. Some other company in which the Standard of
New Jersey owns stock ?

Mr. KeLioge. Yes. I sayitisimpossible for the States to regulate
this.

Mr. Justice McKEex~a. In your brief do you analyze the decree of
the court in this case and show its necessary effect ¢

Mr. Kerroce. We do.

Mr. Justice McKExNA. The other side say that it does not give any
essential power and takes away no essential power, and that all these
things that you read will still exist.

Mr. Kerroga. The court below did not enter an injunction against
their using these methods of competition, and I do not think it is
practical for any court to do it. I do not think competition can be
regulated by the courts.

Mr. MiLourx~. The court did not make any finding on that.

Mr. KeLroGa. It did not find it, and did not think it necessary.
I do not know how far the court went in considering the facts, but
they are in this record, and they are material facts, and it is our
duty, however much of a burden it may be, to state them.

Mr. Justice McKexna. I am trying to find out what the substan-

tial relief in the decree is. The decree only dissolved the Standard
Ol of New Jersey ¢

Mr. KeLL0GG. Yes.

The Court. Using the word “dissolved.” It only aflected the
Standard Oil of New Jersey ?

Mr. KeLLoce. Quite right.

Mr. Justice McKenna. And it left everything else as it found it
before the Standard Oil Co. of New Jersey was created ?

Mr. KeLroge. Yes.

Mr. Justice McKex~a. As. all these effocts that you have de-
seribed existed priof to the organization of the Standard Oil Co. of
New Jersey, how can they be destroyed by the dissolution of the
Standard Oil Co. of New J ersey 1

Is_Ir. KELLOGG. Your honor, you can separate the companies
which the Standard Oil Co. of New J ersey controls by stock owner-
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ship; and no one of themn is
enable it to carry on this
not do it,

AMr, Justice McKexNa, Dj "3
ard OiL Co. of New Jersey o orentagy Y 16 on befor the Siani
])ul [;.IIZ:EI;IEOGG. .Lnder the Standard 0il Trust', perhaps, they did:

10y were held together by the trust in the S8
they are held together now by the Standard Oil Co, of o Jom
The relief ! : 0. 0 New Jersey,
relief the court granted, and the relief we ask, is that thes

panles, which are not intérdependent, but Whi(‘-}’]. are indepcflgzrﬁ-
se;lmrate, corporate entities, and potentially competitive with eac];
31; ;f;;;;fll l;‘le ,]:j) sepalralt-ed', and tl}clr power pf monopoly §lxould be

y. 1ave not time to go into the details of the
decree, but the Attorney General will.

.\[r..J ustice McKExKNA. Take the instant of time before the Stand-
ard Oil Co. of New Jersey was formed. This decree puts things back
to :hat Instant of time, What power existed at that instant of timet

Mr. KeLLoga. At the instant of time before the Standsrd Co. was
formed the 37 corporations which are separated by this decres were of
course separate and independent corporate entities engaged in busi-
ness and having two or three thousand stockholders ; but hefore that
they had been held together by the Standard Oil trustees, exactly in
the same way as they are now held together by the Standard il Co.
of New Jersey.

Mr, Justice McKExNa. How long before that ?

Mr. MirBurN. 1892.

Mr. KeLroga. The Standard Oil Trust was dissolved in 1892, but
only partly dissolved ; that is, it was dissolved by declaring that they
would distribute all the stocks in the subcompanies to the certificate
holders; but ss o matter of fact, they distributed just a bare majority
to Mr. Rockefeller and 15 or 20 of his associates, and during the seven
years from 1892 to 1899 those 15 or 20 men voted the majority of the
stock in the subcompanies, and the balance of two or three thousand
certificate holders did not liquidate.

Mr. Justice MCKENNA. And exerted exactly the same power that
you soy was exerted under the Standard Oil of New Jersey.

Mr. KEzL0GG. Certainly; by continuing the eombination which we
say was illegal.

Mr. Justice McKexya. And which this decree does not aﬂ'ect?

Mr. Xer1oea. This decrce does not affect the Standard_Oll Trust;
but it does aflect the renewal of this combination by any like means.
I call your honors’ attention to page 529 of Volume 4, to the follow

ing portion of the decree:

“That the defendants named i
officers, directors, agents, servants, and emp

big enough or covers territory enough ¢
sort of predatory competition. It ean

n section 2 of this decree, their
Joyees are enjoined a0


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


69

ination adjudeed illegal hereby and from entering or performing any
like combination or conspiracy the effect of which is, or will be, to
restrain commerce in petroleum or its products among the States,
or in the Territories, or with forcign nations, or to prolong the unlaw-
ful monopoly of such commerce obtained andlpossessed by defendants
as before stated, in violation of the act of July 2, 1890, either (1) by
the use of liquidating certificates, or other written evidences, of a
stock interest in two or more potentially competitive parties to the
illegal combination, by causing the conveyance of _the physical
property and business of any of said parties to a potentially competi-
tive party to this combination, by causing the conveyance ol the
property and business of two or more of the potentially competitive
parties to this combination to any party thereto, by placing the con-
trol of any of said corporations in a trustee, or group of trustees, by
causing its stock or property to be held by others than its equitable
owners, or by any sitmilar device,” etc.

grohibited from continuing or carrying into further eflect the com-

Now, that was simply a decree to prevent these gentlemen from
making another like combination when this combination was dis-
solved; and I wish to say right here that no witness for the Standard
01l testified that it was not practicable to separate these companies.
Much has been said in this court about the injury to the small stock-
holder. Judging by the dividends he has had, he can stand the injury.
But no one of those officials testified that it was not entirely practi-
cable to sepurate the Standard of California from the Standard of
Texas, the Standard of Texas from the Standard of Indiana, or the
Standard of Indiana from the Standard of New York or the Stand-
ard of New Jersey, and to manage them separately. That would
deprive them of their power of monopoly.

Mr. Justice McKEN~NA. Of course, the other side say that is not
true. They say that the same individuals have controlled all along,
and still remain in contrel; and that they only took them in to facili-
tate matters, and as a mcans of economy, and things of that sort. I
would like to have your view on that.

Mr. KeLrLoGge. I will answer it right now. They say that if this is
dissolved, with the stock of those separate corporations left in the
hands of three or four thousand stockholders, they, as stockholders,
can manage the properties the same as the Northern Pacific and
the Great Northern properties are managed ; and they say further
tl}at this case is distinguished from the Northern Pacific and Great
Northern cases because here there is a body of stockholders who own
the same amount of stock in each one of these companies. Isay they
are mistaken in both propositions. I took a good deal of the testi-
mony in the Northern Securities case, and I know the facts. In 1896
Mr. ITill and his associates, seven or eight men, bought $26,000,000 of
the common stock of the Northern Pacific road. Later they bought
310,000,000 more; and your honors will remember that, the coramon


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


70

stock controlled that road. They we :
Northern road also. So that the }(_T}reai‘e Nsoi'?;;ltjrlr‘:l:;? 1;111;1 tllz‘e et
Pacific had a body of common stockholders, a body whi ¢ “orihery
. ’ ¥ which undertook
to and did control both roads. The names of those mep were pj X
and they are in the brief. They are John S, Kennedy, D, WWTHHSJEIJ::
Samuel Thorne, J. W. Sterling, Oliver Payne, Jacob Schiff, Henry W:
Cannon, Lord StrathcgmaJ Lord Mount Stephen, and Mr, Hijll.

So that they had in the Northern Pacific and Great Northern
roads a body of common stockholders, owning and controlling enough
stock to control both railroads. To be sure, there were outside stock-
holder, and there are here. Six or seven of the companies In thig
combination have outside stockholders. In the Waters-Pierce Co,
al?out 31 per cent belongs to outside parties. The Galena-Signal
01l -Co., one of the greatest of its companies, which furnishes the
lubricating oil to all of the railroads of the United States, has 30
per cent of its stock in the hands of outside stockholders. So I say
m the Northern Securities case the same fact existed which exists
here, that there were bodies of common stockholders owning stocks
in both roads, and they put those stocks together in a holding com-
pany, and this court held that the sale of those stocks to the holding
company (the Northern SecuritiesCo.) from this body of commonstock-
holders—although they did not use that term, because I suppose this
court thought it was immaterial; but the fact existed just the same—
enabled the corporation to take the place of a large number of stock-
holders, who might sell out or whose power might be destroyed by
death, and perpetuate in & Jersey corporation the power to control
those two lines of railroads. Why, does it make any diﬂ'erg,nce _that
two or three thousand men held stock in all the cc»1'£3(3'1"“?1§"1_s 0 a
given branch of commerce in the country? When the Sec-urltIF:S Co.
was dissolved the stockholders of the two railroads became identically
the same. The stock of the two railroads was distributed to all the
shareholders in the Securities Co.; and if it is true tht.lt because
they were a body of common stockholders they had :}nghl; to gﬁt
together and combine, then the common stockholders in the North-
ern Pacific and Great Northern could have turned around and com-
bined in a new Securities Co., although tbey became common Sto:}f.
holders in dissolving (pursuant to the judgment of this court) the

iously 1llegal combination. .
PI";TV;‘;: IY say t;; hat the Northern Securities case _sett]ed some th;ntgl'lﬂé
It settled the fact that the purchase, by a holding company, O

; : ton of
stocks of two naturally competing railrosds was a suppression

It is not true, as I read your honor’s decisions, that it

competition. : e
was II)Jut upon the ground simply that it was a scheme to combine

railroads, because in the Harriman case this court said:

that as the Securities Co. owned the

“Some of our number thought e eiad, but the con * lusion Wes

stock the relief sought could not
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that the possession of the power, which, if exercised, would prevent
competition, brought the case within the statute, no matter what
the tenure of title was.”

Again, this court said In that case of that purchase and acquisition:

“No scheme or device could more certainly come within the words
of the act, ‘combination in the form of trust or otherwise * * *
in restraint of commerce among the several States.””

In other words, we understand that this court has held that a body
of stockholders (or a body of stockholders common to both} in two
competitive railroads, or two or a hundred competitive corporations,
putting their stock into a holding company, though it is a sale, is a
combination in the form of trust or otherwise. The only defense
made here, as T understand it, is that it is the same body of com-
mon owners. Yhy, Mr. Morgan testified as to what community of
interest was in the Northern Securities case. Let me read Mr.
Morgan’s definition. It is so like Mr. Watson’s as to be startling
in its stmilarity. Mr. Watson says time and again in his brief that
these common stockholders can do what they please with their stock.
This is what Mr. Morgan said:

“Q. What is community of interest ?
“A. The community of interests is that principle that a certain
numher of men who own property can do what they like with it.”

That is it. That is Mr. Morgan’s definition, but this court held
that they could not do it, and we ask your honors to so hold again.

Now for just a moment let me call the court’s attention, as we have
done In the reply brief, to some of the decisions of the State courts
bearing on this identical combination. I have shown your honors
already that the Standard Oil Trust and similar trusts have been
declared illegal in many of the States, but I will go further now.

We cite some cases that have been decided since the last argument,
or about the same time, in which the States have held on the facts
existing in this case, that this Standard combination is an illegal
combination under State statutes which do not materially differ from
this act.

In the Supreme Court of Missouri they held that the Standard of
Indiana and the Waters-Picrce were unlawfully parties to this Stand-
ard combination under the same state of facts existing here and in
violation of the State stetute 2s to intrastate commerce.

In the State of Texas the same holding was made.

Like decisions have been rendered, which we cite in the brief, as to
a number of other combinations existing in this country, notably the
Armour Packing Co.; the Creamery Package Manufacturing Co., by
the Supreme Court of Minnesota ; the International Harvester Co. in

entucky and in Kansas; and what is the result? If it be true that
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will be that one by one they will be drivfn from thm;aSlt?t:e:haen:l&:ij:
have protection to €o on with their combination under the laws of
Congr:oss. I say those decisions are entitled to grave consideration
l?y this court, Why, your honors, since the Sherman Aet was passed
h.ke stntu.tes liave been adopted in nearly every State, At aboyt that
time, or since, thirty-six States of the Union have adopted statutes in
effect in intrastate commerce what the Sherman Act is as to inter-
state commerce-—many of them more drastic. They have been
passed in pursunnce of & public policy, of a common public demand in
this country, that evinces a desire of the American people to end
these combinations and monopolies. These considerations are
entitled to great weight with this court, They show the public
policy in this country. But it may be said, your honors, that it is
the provinee of the Congress to declare the public policy of the
Nation. Congress has ennounced in the Sherman Act the general
policy in relation to combinations and trusts. It remains for this
court to say whether that policy shall be effectuated, and whether
those combinations shall or shall not continue. This court is the
ultimate judge of what is the policy of this Nation, as Lord Coke was
300 years ago when he declared monopolies illegal on the ground of
publie policy. Did he go outside the judicial perogative, or did he
earn the everlasting gratitude of his countrymen, when he set the
bounds to human greed?

What was it that the able gentlemen who eonsidered and W!m were
instrumental in passing this statute meant by “a c.f)mb‘inatwn’: in
Congress, in 18902 Congress must have been legislating against
something. Now, as I think Mr. Justice Day suggested the other
day, let us put ourselves in the position of Copgress; let Us see wha};
Congress was legislating against. And what is the best evidence o
that? T believe this court the other day held that your honors
would look to the declarations of Mr, Justice Story, who d.reVT un af:t
in relation to crimes committed upon Government msen'ratwnﬂ;]lﬂ
order that you might be informed of the condition of the times ¥ e:
the act was passed, and the objects to be attained by its pissng“;
This court held in the Union Pacific case that it would re ferh Ohest
debates in Congress for the history of the times, which :js :e:d the
guide to the meaning of a statute. Go back to 1393 oreceded that
investigations of the committees in Congress which had p tors Hosr
notable session. Read the debates of such men &s SSDE resenta:
Edmunds, Sherman, Davis, Vest, Morgan, Spooner, and 1iep
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tive Wilson of West Virginia. What do they point to? Mr. Sher-
man read to the Senate the decision in the North River Sugar Refin-
ing case, deciding the Sugar Trust (which was a copy of the Standard
0il Trust) to be illegal; he read the Chicago Gas case and Richard-
sonv. Buhl. 1le cited the Standard Oil Trust, then well known as an
instance of a combination in restraint of trade, against which Congress
should legislate. Furthermore, Mr. Edmunds did the same. These
are not expressions of unlearned men trying to demonstrate their
usefulness in Congress, as it has been intimated; they are the expres-
sions of statesmen who knew the condition of the country and knew
what they were legislating against. I wish to call your honors’ atten-
tion to a very brief statement by Representative Wilson of West
Yirginia.

The CHIEF JUsTICE. Who?

Mr. KELLOGG. Representative Wilson, of West Virginia, in which
he discussed this very bill, and discussed the condition of the trusts in
this country. Hesaid:

“A trust is a legal consolidation of properties, a legal concentration
of control.

“‘Ilistorically it grew out of the greatness and the necessities of the
Standard Oil combination. When that combination in its triumphal
progress found itself practically the sole producer of refined oil in this
country, it had its properties in many States, vested in and controlled,
as the case might T:l;)e, Ey corporations, partnerships, and individually,
and including many separate lines of business. It had its refineries,
its pipe lines, its terminal facilities, its manufactures of barrels and
cans and lamp wicks and other articles. * * *

‘“Accordingly the able solicitor of the Standard alliance worked
out for that alliance the trust scheme of combination, which has
subsequently swept over the field of American industry and has been

adopted, with greater or less success by so many other would-be
monopolies.

* * * * s * *
" Combinations very effectivc for some temporary purpose or within
a limited area may be formed by individuals or partnership, but they

will be subject to all the eontingencies of death, bankruptcy, bad
faith, and voluntary withdrawal. ’ P

"‘Those which are to become a menace to the public can not be
built upon a foundation so shifting. Moreover, Mr. Speaker, we all
know that the Individual has disappeared in the corporation, which

one offers the aggregation of means, the exemption from physical

death, and the unity of control that are indisPensabIe for the gigantic
enterprises of modern production and trade.’

‘And he knew what he was legislating against. VWhat is the differ-
ence between the Standard Oil of New Jersey, a holding company,
and the Standard Oil Trust which has met the condemnation of the

00urt§_of this country ¢ The difference is simply that while trustees
ey die the Standard Qil Co. never dies. It can go on increasing its
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surplus, increasing its holdings, its control, through all time. The
Legislature of New Jersey has given it perpetual life; and while thers
is no law in this country against a man getting rich, thank God, I
believe tliere is a law and a public policy against unlimited control
in corporate form.

I had intended, your hionors, to say something about the question
of monopoly, but my time is up, and I must leave this to the Attor-
ney Genernl.

I desire, in submitting this case, which has taxed my strength for
four years, to thank the court for its extreme indulgence, and the
counsel for their uniform courtesy.

(The court thereupon took 8 recess until 2.30 o’clock p. m.)
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