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Mr. Wickenrssiax, May it please the court: In the Danbury hat

tase (the case of Loewe v. Lawlor), the court stated that its conclu-
sion in that case

“rests on many judgments of this court to the effect that the act
prohibits any combination whatever to secure action which essentially
obstructs the free flow of commerce between the States, or restricts
i that regard the liberty of a trader to engage in business.”

.As I conceive this case, the first consideration to which the atten-
tion of co}msel should be addressed is whether or not the facts of this
reeord bring it within the principle enunciated in that case.

I‘n thfa fifth 'volume of the record there is an exhibit (Exhibit 87)
:hhmh, in a l?r'lef am_l comprehensive way, shows the combination of
648 Corporagons_whlch are the defendants in this suit. There are
mnﬁgﬁogaltmns in nun'lber; and they are all directly or indirectly
R ed by the American Tobacco Company, with the single excep-

;ho the Impcpal Tobacco Company of Great Britain.
it bere are 25 individual defendants who were dismissed from the

Y the court below, who together controlled very much more than

one-half of the common stock (which has the voting right) of the
73T6—11— 1



2
American Tobacco Company. 8 of whom, as it appears, themselves
control and have controlled, certainly since the date of the consolida-
tion in 1891 (or whatever the date was). the voting stock of that
combination.

Annexed to the petition are foinr agreements, which have been the
subject of considerable discussion here, which on the one hand are
contended by the defendants to constitute nothing but simple sales
of property, butiressed by the customary covenants against injury
by vendors, and on the other hand are coutended by the Government
to be evidence of the character of the combination, to constitate in
themselves a parvceling out (so far u~ the defonlants in this case
were able to do it) of the business of the world in tobacco and prod-
ucts df tobaceo into three equal parts, and (so far as was within the
capacity of the defendants in this suit and of the officers and directors
of the companies which were the principal parties to those agree-
ments) effectually and forever restrained any competition whatever
between the concerns dealing in England and the concerns dealing in
the United States, and apportioned among themselves the commerce
with the rest of the world, except so far as the governments of dif-
ferent countries in the world had themselves, Ly govermental mo-
nopoly, appropriated to themselves the business of those conntries.

The finaneial statement of the Ameriean Tobaeco Company. which
is the fifty-first exhibit in the record. in the fifth volume. shows that
at the date when this case was being tried the assets of the American
Tobacco Company and its constituent substdiary companies, exclud-
ing the Imperial, amounted to about $400.000.000, according to book
values. The table in the record shows that their net carnings for
the year 1907 amounted to about 836.000.000. And it was stated
yesterday by Mr. Nicoll in the argument that after payving interest
on the bonds and the agreed 7 per cent or 6 per cent on the preferred
stock, dividends of 20 per cent had been declared on the common
stock. It appears, moreover, that for the year 1906 the companies
defendant, exclusive always of the Imperial Tobacco Company, had
transacted the following percentages of all the business of the United
States in these products of tobacco:

Of manufactured tobacco, plug and smoking. 77 per cent.

Of snuff, 96 per cent.

Of cigarettes, ©7 per cent.

Of little cigars, 91 per cent.

Of cigars, stogies, cte., according to the table, upward of 10 per
cent. And I believe the evidence elsewhere shows it more accurately
as nearer 14 per cent.

It appears, moreover, from Government Exhibit 76, in the fifth
volume of the record, that in the vear 1903 these companies purchasel'l
about 45 per cent of the entire crop of .A\merican leaf tobacco of all
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kinds; about 60 per cent of the flue-cured tobacco of Virgin.a,.l‘forth
Carolina, and South Carolina ; about 90 per cent of the Virgima sun-
cred tobacco; nearly 72 per cent of the burley tobacco, and 60 per
w0t of the Green River tobacco.

The defendants maintain that their trade for the year 19206
smounted 1o only about 37} per cent of the total output of all manu-
factures of tebaceo in the United States; and in reaching that result
they include the trade in cigars, of which admittedly they do not
control more thau 14 per cent.

Taking their own figures and eliminating the cigar business, their
husiness for ihe year 1900 amounted to $159,878,934, out of a total
output for the United States of $207,935,822, or upward of 7¢ per
cent.

The contention of the defendants is that they are not in violation
of the statute because they are merely manufacturing companies, 0wn-
ing their respective properties, having grown, expanded, and pros-
pered through sound business methods in the ordinary course of suc-
esstul trade, and not pursuant to a design to suppress competition or
to accomplish monopoly. They lay much stress upon the contention
that the American Tobacco Company is not a holding company, which
Mr. Johnson defines to be not one which acquires property or sharves
for the purpose of issuing the same in the promotion of its trade;
but it is & corporation which, having no trade, acquires shares (for it
can not acquire property) for the purpese of holding them for some-
thing not involved in the transaction of its business.

Mr. Johnson’s contention amounts to this: That 1f 1o this case a
.Immber of different corporations competing with each other enter
info an agreement restricting output, regulating prices, and engaging
not to compete, they violate the law; but if, instead of entering into
suclh an agreement, one of them acquires the stocks of all the others,
or if they be merged or consolidated into one corporation under the
mthority of law so that they unify their management and control
under a form of organization permitted by State law, they do not
volate the Sherman Act, even though the necessary effect of their
tombitation is to terminate an active competition which theretofore
existed between them, and to give them so large a proportion of the
trade and commeree of the United States in the article dealt in as to
enable them to fix prices and exclude competition.

. He concedes that (he words of the statute forbidding eombinations

E”th}? form of trust or otherwise give a pretty large limit or scope,

) it 2¢ says, as to the words “ or otherwise:”

cél}gogfﬁiﬁﬁ?t mean in that form which put the properties of various
s or individuals under a joint control or domination?

A?d did it mean t_hat control which followed the acquisition of prop-
ety by any man in a legitimate way¢”
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Before answering this question. it is pertinent to inquire whether or
not the control in this ease which followed the aequisition by the
American Tobacco Company ot the stocks of the very many com-
panics and of the properties and businesses of the concerns alrorbed
by it is to be considered an acquisitton of property in a legitimate
way, such as might huve been the case with any acquisition of prop-
crty by any individual; or whether the case does not present very
different elements, such as attend the making of contraets in restraint
of trade and eflorts at monopoly.

Al four of the circuit judges in the court helow wrote opinions in
this case. My learned friends iave referred a number of times to the
*opiuion of the court,” and have read from the “opinion of the
court.” That opinton was the opinton of the presiding judge of the
court, whose view of the law was not concurred in by any of his
assoclates. Judge Coxe, in his opinion, described the combination
among the defendants in the following langnage (I read from pages
295 and 296 of volume'1l of the record):

“The Tobacco Trust, so called, consists of over G0 corporations,
which. sinee January, 1890, have heen united into a gigantic rombina-
tion which controls a greatly preponderating proportion of the
tobacco business in the United States in eacl and all 1ts branches, in
sonie branches the volume being as high as 93 per cent. Drier io
their absorption many of these corporations had been active competi-
tors in interstate and foreign commerce. They competed in pur-
chasing raw materials, in manufacturing, in jobbing, and in selling
to the consumer. To-day those plants whichi have not been closed are,
with one or two exceptions, under the absolute domination of the
supreme central authority. Iverything directly or indirectly econ-
?ected with the manufacture and sale of tolbacco produets, including
he ingredients, the packages, the bags and boxes, are largely con-
trolled by it. Should a party with moderate capital desire to enter
the field, it would be difficult to do so against the opposition of this
combination. That many of the associated corporations were not
coerced into joining the combination, but entered of their own voli-
tion, is quite true, but in many other instances it is evident that if not
actually compelled to join they preferred to do so rather than face an
unequal frade war in which tho odds were all against them and 1n
which success could only be achieved by a ruinous expenditure of time
and money.

“The power to destroy a too formidable rival, assuming that the
allied companies see fit to excrcise it, can hardly be denied. )

“We are not dealing with these companies as they existed prior to
1890, but with the consolidated unit controlling a preponderating
proportion of the tobacco business in its most minute details. Prior
to that date the manufacturing companies, the purchasers, the dis-
tributors, and the selling companies were each and all operating inde-
Pendently, and tobacco products were being transported back and
forth to every State of the Union and to foreign countries. Since
1890 this vast interstate and foreign trade which was formerly car-
ried on by this large number of competing comnpanies and individuals
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. now carried on by one combination. The free interchange 'u[ conl-
A 2 e . com-

1511?:e has been interfered with. hampered. diverted, and. 1 .t{lm
er . . e e 1 .
n destroyed. Though it mag be greatey in volune, 1t does
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nostt}i]};v through the old channels. 1t 15 not free and unrestrained.
=]

Judge Noyes said:
«The testimony discloges that the business of the defendants has

broad phases: - _
th‘r‘e(el) I'1l’hc [I})urchasc of the raw materials and supplies.

«(2) The manufacture of the product.

(3} The disposition of the prouuct. _ o

“While the second phase—that of manufacture—does not invelye
ferstate commieree, the other two phases seem clearly to direetly
ovolve it And it also seems clear that the three phases are of equal
importance. Unlike a mere yanufacturing combination. Il‘{l:-‘- combi-
aation relates quite as much to the purchasze of materials and the
disposition of the product as te mantfacture.

This combination had its origin in the year 1300, as has been stated
here on the argument before: and in considering thiz problem I think
it is important to bear in mind preeisely how it was brought abnut,

There were five independent competing concerns.  They were n
Jiffevent States. Three of them were corporations. and two of them
were partnerslips.  They did an iuterstate business. The facts are
wnceded. They are embodied in the stipulation, in which are found
most of the material facts regarding the structure of the combination,
and not having regard to the questions of intent and purpose and
action. :

They were in fierce competition with each other. During the last
vear before the combination they had expended a very large amount
of money and had lost a large amount of money in maintaining that
wmpetition. They eame together in the month of January, 1530,
ad at once, by force of that combination, extinguished the preex-
isting competition between them, and at once secured 96 per cent of
the entire business of the United States in cigarettes,

Tl}e dominant purpose of that combination may be misrepresented,
but it can not be mistaken. Dictated, of course, by counsels of pru-
d_ence (because the members of the combination undoubtedly con-
SldErEd.tjnat it was more to their interest to terminate a destructive
wmpetition than to fight it out}, the purpose of the combination was
tndonbtedly to end that competition; and the purpose undoubtedly
was by ta]{(illg into the combination all of those who were engaged
In the business to secure a monopoly of the business. .\nd the pur-

- Pose was carried out.
thil{;ltﬂ]e:: 1;1‘1:31f the ((llejfcndants .la.v great stress upon the contention
of Creatiug ‘I: ?men ;d not go myo'tln.-s combination for the purpose
simply tﬂb)roreozlc:_lﬁo y 011" rﬂes,tral.mng trade, but that they went in
that By th:!lt 1;e(]:.v emselves against cuplpetltian. Tt seens (o me
! vy contention they admit themselves out of court;
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C('unlmmtiun was that it was Leld togetlier teln‘ and any othe
New Jersey Cllm‘tvr, instead of by i“'lhﬂn'l'(\el fu;ugh the form of 4
if any evidence is required us to the [)Ur;me ::t?h f;ifiﬂjhﬁfll:'t‘r‘s. t;\nd

s combitating ) ey en

iii:se:li':;c;?l‘lb”mtlon’ it 1s furnished by the evidence of til(‘il‘ (e:i:fld

They proceeded from that beginning to go out into other lines of
t{1e tobacco business. They went into the plug-tobaceo bUanse?,
1 hey‘ lay much stress upon the fact that they neve:had control of tﬁ
Continental Tobacco Company, which was the great plue-tobaceo
company. DBut that becomes wholly inmaterial; for withﬁn a very
few years after this beginning it was admittedly merged by a process
of Jaw with the Ameriean and the Cunsolidated Tobacco companics;
and if they had no control before, they all hecame part of a unit thcnt

They lay much stress upon the fact that they never had control of
the American Snuff Company. But that is 2 matter of very little
importance; because the record shows that directly or -through the
ownership of the Lorillard Tobacco Company they had about 40 per
cent of the stock of the American Snufl Company. Four of the direc-
Lors of the American Tobacco Company were stockholders of record
of an additional amount sufficient to bring that ownership up to 43}
per cent. .\nd the record shows that they have always operated in
perfect hurmony with each other.

But they say this with respect to the acquisition of future com-
panies—which, by the way, went on as a continued process as it
widened out, taking in new lines, following a very intelligent and a
very scientific method. With every purchase they would get not only
the business which they particularly sought in making the purchase,
but the little nucleus of new business. Iaving gotten the cigarette
business, there came with it a certain amount of plug-tobacco b1'151-
ness; and so they proceeded to buy other plug-tobacco companies.
Then they created a corporation to do the plug~F0baCCOlbUS]IICSSs_ 91111‘1
they put into that corporation all of the cqmpamcs deallng};EF EEPG‘_”“ qsf
in plug tobacco. With that they.got a little of the snu11 lusme:l ﬁ
Then they created a company which brought together all the sn
manufacturers. A.nd so it went', fvidening out, l;)ve‘;-. Enis:efr(.)rms y

They say there is no competition between the 1ile b But
tobacco—between the different kinds of commeree in to ac:o.0 o
that is obviously not so. There is competitton. Youcannot g

ANT time
Nhermy
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one kind of tobacco, &s this whole record shows, without going into
another. The only form of tobacco p‘roduct .that thc:y have not yet
qeceeded in absorbing to themselves is the cigar bu:umcss; and that
ishecause the manufacture of cigars does not lend 1ts_elf to factor}'
nethods.  Anybody may buy leaf tobacco and n}alce cigars with the
dexterity of his fingers. And with all of thaeir eﬂ'ort.s_ they 'havc
sever been able to get more than 14 per cent of the ontire business
of the United States in cigars.

Of course, they contro} the business in Cuba. DBut the average
American citizen does not smoke Habana cigars to any great extent.
Therefore 1he cheap cigar which is made out of American leaf is
made by so many other people, and may be made by so many other
people, that they have been unable to get control of that business,

In this process of getting control of companies they refer (and I
will only pansc to speak of one or two instunces) to the ea=e of the
R. J. Revnolds Tobacco Company as a typieal instance of the class
of caces in which some one of the defendant corporations owns stock
in some other. In this instance Revnolds and his aszociates owned
one-third, and the other two-thirds were taken by the Continental
Tobacco Company, now the American Tobacco Company. The evi-
dence shows that the American Tobacco Compnny hnd acquired an
interest in the Rewnolds Tobacco Company, of Bristol, Tenn. P. 8.
Hill, one of the viee presidents of the American Tobacco Company,
negotinted the purchase with Dulanev, representing the Reynolds
Company. The connection of the American Tobacco Company with
the Revnolds Company was not made public. IIill testified that “it
was a very trivial transaction and a very foolish one.” TPerhaps this
is why the defendants in their brief are so anxious to demonstrate
that it was a typical instance.

Its capital stock was only $7,500,000. It owned two brands, known
a8 May Queen and DBristol Club. A series of letters that passed
betweenn Dulaney and ILll (which were produced on 1IilPs direct
examination and are found in the second volume of the record, from
page 316 to page 319) show just how the American Tobacco Com-
pany went about using secretly acquired and secretly controlled com-
panies for the purpose of advancing their own ends and destroying
their competitors.

Dulaney’s letter to ITill of September 21, 1903

Mr. McRevvoros. Pardon mej; there are two Revnolds companies.
rIl'he R. J. Reynolds Company is the one with seven and a half mil-
lion dollars of capital. The other was a smaller company.

Mr. Wickersmast, I am much obliged for vour calling my atten-
tion to 1t, '

Dulaney’s letter to Hill of September 21, 1903, is found on page
819 of volume 2, and that I read on the previous argument of this
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case. It shows his ¢ondition of mind when he finully realized the
plight into which lie;had been put by becoming the secret agent of
this undisclosed pringipal. T read it on the previous argument, and
I think it will bear rereading now.

He says: |

“ Until the receipt bf vour letter of the 16th instant I had refused
to entertain any suggéstion to the effect that you have not been treat.
ing our company fanﬂy, and I still regret very much to be foreed to
believe it. | )

“ You complain of |nol; being able to sce me, when voun certainly

. know that when I was In Now i’oz']{, a week or 50 ago, 1 visited vour

office three days consecutively, and on one day walted all the fore-
noon, without being ablo to see you; and there was no fact in con-
nection with our sale to you more clearly set out than that T counld
not and would not give this business any considerable part of my
time. And yet I have been forced to give it much more thouglft
and attention than ev\er hefore; and if I understand vour position
now toward us, we ard simply in the attitude of a prisoner in chains
with mock instructiond to do the impossible.

“You promised to buy our leaf and furnish 1t to us at the same
price you do to the A T. Co—at cost and carrmage. Dut the two
shipments made us Ililll\'e been of such quality and price as to offer
no encouragenent, ’

“You promised us an open market for our product-——that you
would remove all opposition to our brands by your salesmen and the
distributing houses with whom you had mfluence; but you have not
dona this. !

“TIn Grealer New York and New Jersev we had a good business,
which has been taken away from us by the argument that Mayv Queen
had been bought by thejtrust and would soon be taken off the market.

“In Baltimore and Washington your salesmen have not ceased to
intimidate the distributors, and have run us out by threats that
‘ houses which handled' May Qucen could not get the benefit of the
irust’s trade discounts,’ and this same method has been practiced at
many other places, ||

“ Buch tacties are like abusing a prisoner and would not be toler-
ated by the military regulations of any eivilized country.”

Hill's only comment on that letter was:

“Mr. Dulaney, not being very much in touch with the business,

got reports which worg absolutely unfounded, and which he has
always admitted since were incorrect.”

On cross-examination, however, it was shown that Dulaney was
very much in touch with; the business.
On page 387 of volume 2 Mr. ITill was asked:

“ Q. During this time, Mr. TIill, that the Reynolds Company were
running under separate inanagement, what was the nature in general
of your correspondence with them—1I mean, what was the extent of
1t; was it information, advice, direction, ete.?

“A. T was advised as to their output, the quantity and the results
of their operations each month, and Mr. Dulaney would call and dis-
cuss generally the details abont the busincss; sometimes write and
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call alfention to some things that he wanted done. and I had no con-
nection with it othier than that I was entirely willing to do anything
I eould for them.”

And he goes on to show how finally he and Mr. Dulaney got pretty
well discouraged: and eventually they made a bargain with Dulaney,
representing the minority stockholders, by which they =old out the
tangible assets and agreed to pay the stockholders a royalty on the
brands. Nince that time, he says, there has been no concealment as
to who 1= the manufacturer of May Queen.

Not only did that sort of thing occur in their control of the various
forms of business with which they were brought in contact from
time to time as they progressed and as they prospered and as they
eot more and more control of the market in different lines, but they
got control of the entire business in licorice, they got control of the
entire business in tin foll; thew went into all of the various forms
of collateral business to which your attention has been called. Every
one of those acquisitions terminated a competition theretofore existing
in the particular commodity between all of the companies which had
been taken into the American Tobacco Company fold. The acquisi-
tions were made for the purpose of terminating that competition,
end of enabling them to get the product dealt in by that particular
company at the Jowest possible price.

This was no simple, normal growth of business by direct acquisition
of property, as has been depicted bere. It was the progress of a
combination operating through various forms of corporate organiza-
~tion and intercorporate stock and bond holdings, all designed to
secure {and accomplishing that design) the control of a great business,
and to destroy all competition, by purchase, consolidation, or merger.

Their growth was accomplished by different methods—some direct
and aboveboard ; others indirect, subtle, and in some cases such as
would searcely pass muster. Jt was an aggregation of competing
Plants, It was precisely such an aggregation as every public man
th} ever advocated the passage of the Sherman law, and every
legislator who voted for it, had in mind when the act was passed.
It operated for the pnrpose of removing all competition, and it
achieved this purpose by different methods.

Alr. Duke's idea of the way to destroy competition is shown in a
letter.written by P. S. ill to J. B. Cobb (the president of the
American Cigar Company), printed on page 257 of the second volume
of the record. Mr. Duke was the dominant factor in the combination,
and his ideas had the foree of lat.

As written by Mr. Ifll, the vice president of the .\werican To-
baceo Company :

u“}h‘. Duke’s idea is to make a confidential arrangement with the
sessrs, Park & Tilford and Acker, Merrall & Condit by which they
72756—11— o
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will sell THabana cigars both to the consumer and the retailer at
present cost, so that the retailer will he paying exactly the same price
ag the consnmer. Of course 18 will be necessary to keep this matter
entirely confidential,  The result will be a demoralization of the busi-

ness for such len
on this Dbasis.
forced into an ax
upon. This pla
reason that if
would mean an
which would gi
securing busines
consumer at pre
business for 1nds

3
5

In every puit
except the orign
took from the v
from the indivad
not simply cove
against engagin
States, with per
settled policy.
iand, they took ¢

th of time as may be deemed desirable to continge

The lamd upshol wiil be thal the importers will be

rangement by which they will maintain prices agreed
118 considered the more desirable at this time for the
o try to regulate the profit at the present time it
dvance in our goods to both wholesaler and retailer,
ve o decided advantage to independent factories in
s, but we feel fhat when our goods are sold to the
sent cost there will be no opportimity fo get mucl
pendent faetories.” )

hase they made (I think I speak within bounds),
2l combination, which they call * & purchase,” they
enlors {not simply from the corporate vendor, but
1als who were its principal officers and shareliolders),
nants to profect the business sold, but covenants
¢ in the tobaceco business throughout the United
wps the State of Nevada eliminated. It was their

When they came to make the combination in Eng-

he most comprehensive covenants from all the indi-

viduals whe had composed the varions concerns that went into the
Imperial Compahy—a number of people by the name of Wills, who
had an old-established business there, and everybody else concerned,
And all of the gentlemen who dominated the company here--tlhose
who were the owners, and had been from the start in control of the
corporation—gave their individual covenants net to in any way en-
cage in the fobaceo business in competition with the covenantee.
Another method resorted to many times was to acquire the con%rol
of supposedly independent companies, and through them to cnt prices
and demoralize the market. )
Twenty of these secretly controlled companies were developed in
the evidence, and their names appear in the record. The effect of the
discovery that & supposedly independent company was really one of
the tentacles of the “trust” is graphieally described in a letter of
John Middleton, of the Nall & Williams Company, to C. C. Dula,
printed on page 556 of the second volume of the record, Ile says:
“My Drar Sir: The inclosed letter will explain itself. T don’t
know this gentleman, but presume it is all right.”
The inference from the letter wonld be that somebody had been
sent with a letter of instructions £o ha permitted to examine the books
and aeconnts. :

“T1 have written him that the books were ready whenever he was.
I am anxious to have the books examined and Mr. West is even more

.

anxious than I am, but it comes at rather an unfortunate time for this
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reason. ' The whole outfit is like a swarm of bees, and you can beat
the tin pan a1l you please and you can not settle them, from the offics
foree to the traveling men, and the hands in the factory, there is not
are of then: who does not believe that this establishment is going fo
be elosed up, This is not to be sarprised at, as they ali know that in
the past when the A. T. Company purchased a plant, it was closed,
hence there is unrest through the entive establishrient. T would like
this examination to be done 0s quickly as possible when it is once
starfed, for the examination will sgain cause a panic. T mailed you
a clipping from the Austin Post regarding the recent law in Texas,”
AH these gentlemen had their eyss out for the antitrust law.

“But as von were out of the city T don’t know whether you saw it
ornot. This has had the effect of upsetting our force in Texas. 1
am nof sarprised at the nneasiness ithas caused with our force. They
are like new recruits; ihey have never known or even suspected that
they were in any way connected with the AL T. Cmnpangr, and when
they fonnd where they were at, thet caused confusion and alarm, and
the Texas Iaw on top of that has almost caused a panic in their ranks,
and it i3 no easy matter to get them straightened out. The little old
eaft in the past three or four montlis has had sufficient shocks to
shake her from stem to stern. I hope to get her back inio smooth
sailing, but whether I can or not remains to be seen. T inclose you
this letter, because I have always received my instructions from You,
and T frust that this will always be the case, and I would thank you

to let me know if it is all right.”

0f conrse that is the sort of evidence which speaks more potently,
with more truth, and which carries & great deal more weight than all
the testimony of witnesses as to what they intended or what they did
ot intend; that they were growing in a legitimate, c.n"-deri}' REXE!
and that they never had any iden of suppressing competition. Thfese
wen g0 on the stand one after the other, and “with devont mien
and plous visage they do sugar o'er the devil himself;” so that you
would think the last thing that any one of these gentlemen ever enter-
tained in his mind was the idea of excluding a competitor or of sequir-
ing any such predominance in the business as t? su_b;ect bim to
the offense of béing a monaopolist, The true situation s .to be gath-
ered only from letters of this kind, found in the files of this compan_}’
itself, telling these plain, unvarnished fales between men th.r had to
wmmunicate with each other because they were dealing with E%Ch
ather—letters such as this onpe, from this harassed gentleman, with
his foree like n swarn: of bees aboué his ears because they were afraz'd
that their factory would be closed up. For the result of all their
observation twas that when the American Tobacco Cmnpﬂﬂ? ﬁcqmvred
2 competitor of the kind they were, the probability was that they wers
going to be thrown out of employment. Perhaps in passing I might

~The record is full of these instances- , .
dwel] for just a second upon the snatter of the American Cigar Stores

Oﬂmpany.
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After the Awerican Tobacco Company zotl control of the Uaited
Cigmar Stores Company, people heaan to get an idea that (he \merican
Tobacco Company was back of it. Tt had not been inade known
Mr. Estabreok, of Baston, seems to have bad some dizquict of mind
on the subject; and he wrote te Mr. Tl the vice president of the
American Tobacco Company, to know swhether or not the American
Company was back of the United Cigar Stores Cowpany.  And Mr,
Estabrook writes:

“Of course all rumoers to the effect that our compuny is back of the
United Cigar Stores Company are eutively without foundation, as
we have no financial interest whatever in that company.”

At the very time of writing that letter, az Ilill well knew, nearly
all of the stock of the United Cigar Stores Company was owned
by the Dlackwell’s Durham Company. every share of the capi-
tal stock of which was owned by the Mmerican Tobaceo Cempany.
Ile tries to explain that by saving that in the frst piace he was not
under any obligation to tell, and in the socond place he was not techni-
caily telling an untruth, because it was not the Amertcan Company,
but the Blackwell’s Durham Company, that was back of it.

Instances of the rmethods by which competition was destroyed
throughout the couniry throngh these secret corupanies might be mul-
tiplied indefiniteiy if I had time. 1 only refer to these cne or ™o
specific instances for the purpose of challenging and controverting
the contention that was put forward by connsel for the Tobaceo Com-
pany of the sweet, placid. dreamlike growth that they have depieted
to this court, free from all idea of any undue or improper conduct.
According o them we have here n recard barren of any Instamces of
oppression or of fraud; the absence of any witnesses (o testify to im-
proper dealings; nothing but the most idyllic condition of business
growth.

I say it seems to me that connsel for the Government very wiscly
refrained {and I ean say so, because I hud nothing to do “'mf the
taking of the testimony and no responsibility for it at the time)
from going out into the irial of all those many collateral matters,
which might have prolonged this tria] indefinitely, and might have
resulted in a record like this which is before you in the Standard Oil
case, but which the circumstances of that case made 1t essential to
have there. I believe you will find enongh in the five volumes of this
record to clearly demonstrate tc your minds the character o'.f this
organization, the methods by which it arew, the way in which it did
exercise iis powers, and the way in which it might at all times exercse
its powers—from which, as T contend. yon must infer a_g'm“:th
stamped by ali those characterisiics which, in every authority with
which 1 am familiar, mark an inierference with the free flow of com-
merce and constitnte an attempt at movopolizing.
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Mr. Justice Lurron. But, Mr. Attorney (reneral, before you pass
gway from these instances, let me suggest that the other side has con-
tended very carnestly that the ipstances you have cited are sporadic;
that they are not at all characteristic of the methods by which these
organizations have been brought about and their business conducted.

Mr. Wickersizast. Of course it is impossible in the time at my dis-
posal to go through the record, but I cite them for the purpose of
showing, and T do contend, that they are characteristic of the methods
which they resorted to swhencver it was necessary to resort to them to
sttain the end which they bad in view; and that the end which they
had in view was the end which is obvious—the end which they have
reached in every avenue of the trade save one—ihe acquisition of
the entire trade and commerce of the United States in tobacco and its
products and the control of all the export trade.

Mr. Justice McKenwa. You say “ the methods they resorted to
whenever 1t was necessary "%

Mr, Wickersitay. Yes; whenever it was necessary.

Mr. Justice McKenna. That is a qualification. How often did
they find it necessary?

Mr. Wickersuax. There are a number of instances shown in the
record when they seemed (o think it was necessary. As an example,
there are 20 corporations which they acquired and controlled secretly,
which they used for the purpose of acquiring a more complete control
over the market—which they used for the purpose of destroying
brands, for example. et me go a step farther

Mr. Justice Lurtox. Have you anywhere set out those secretly
controlled corporations? There is no brief anywhere in which you
collect those instances of secretly controlled corporations, is there?

Mr. Wickersram. Yes; they are all summarized in the Govern-
ment’s brief. They are enumerated and references given to the
record, ' '

The defendants contend that the tobacco business is one of brands,
that no competition in brands is of any value, and that the only effect
of an effort to introduce a new brand for the purpose of driving out
of business an established brand is to increase the demand for the
former,

The Curer Justrce. Mr. Wickersham, if it does not disturb you, I
should like to ask you a question that is running in my mind.

Mr. Wickersmam. Certainly.

The Crrer Justice. T wish to put two subjects before you. Do
nol answer in regard to them now, but in your own order:

You opened your argument by stating that before this first agree-
ment was made these people were engaged in a ruinous competition.

My, Wickersitas, Yes, sir.
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The Cinicr Justice, The effect of this agreement being to stop that
ruinous competition. Is it your conception that the statute compels

he continuance of a ruinous competition?

That 1s the first question. Just answer it whenever it is convenient,

Then in another part of your argument you said that the record
developed the fact that the tobacco trade 1s of such a character that a
man who goes into one branch of it is obliged to go into all.

Mr, Wickersirax Substantially.
The Cier Justice. That being so, at some time in your argument
1 should like to hear from you as to how far that fact goes to justify
the going into all and removes the criticism which might otherwise
nesult from going into all.

Mr. Wickersmar. Let me answer your honor’s second guestion
ight now, because that is a question of fact.

I do not eriticize their going into another business. My only criti-
cism is that they are gomg mto that business for the purpose of
absorbing it ail. My eriticism is that they are going into it as a

ncans of gradually getting the control of the whole business, and
that the mere fact that when a man deals in oue kind of tobaeco he
1sensibly and almost from the necessity of the ease gets into some
collateral kinds of tobacco business does not justify his going after
nd attempting to bag the whole. Otherwize, 1f that 1s not the case,
the fact that a man has started a cigar stand will justify his gradually
forming a combination to buy up the whole tobacco business of the
United States and exclude everybody else from it.

I say the defendants contend that the business is one of brands
and that no competition in brands is of any value. But the evidence
absolutely disproves any such claim as that. There are countless
instances in the record of a determiued, successful eflort on the part

f tho representatives of the different companies in this combinuation
to drive out of business a well-established brand =old by independent
dealers. The method pursued was to procure a secret control of a
company supposed to be independent. In the case of companies

Hing with a union label they devised a brand to be made by one of
their companies in close imitation of a brand manufactured by an
actually independent company which was selling well in that terri-
tory, and by the expenditure of large amounts in advertising and
selling their product at exceptionally favorable rates they endeavored
to run out of the mnarket the independent brand, often succeeding in
doing so.

A typical instance of this is afforded by the case of the Nall &
Williams Company, a Kentucky corporation, whose stock was
acquired by the American Tobacco Company. The concern of IL N.
Martin & Company, of Louisville, was a competitor of the American
Tobacco Company—an independent company which manufactured

H

hd +
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snd sold a brand know as Martin’s Navy, Representatives of this
combination concocted a brand to be sold mm competition with it by
the Nall & Williams Company, the secretly controlled company,
which should be represented to be the work of an independent com-
petitor.  The brand was submitted to C. C. Dula, the vice president
of the .American Tobacco Company, who wrote to the vice president
of the Nall & Williams Company on March 11, 1903, a letter which
is found on pages H507-508 of volume 2 of the record:

“Samples of Arvow Ilead referred to in your favor of the 8th
instant came to hand this morning. 1 have examined them very care-
fully and am much pleased both with the appearance and the chew.
The filler and sweet certainly both show up well. It is a tough,
pleasant chew, and if the people really want a good piece of anti-
trust, union-made tobacco, T eertainly think you have it. 1 think
you should direct your eflorts particularly in the territories where the
Detroit and other Louisville manufaeturers have some business, A
3 by 12 five-space piece as good as Arrow 1ead shonld knock Martin’s
Navy in St. Louis into a eocked hat.”

It may be said that that is forensic. It may be said that it is
sporadic. As a matter of fact, that is a selection of a typical in-
stance of the way in which they went after the independent brands.
It shows that the conception of the officers of this company, who
were writing letters to the managers of the secretly controlled com-
panies, was very different from the contention of counsel here with
respect to the possibility of destroying by competition an existing
well-selling brand.

Testimony as to secret efforts is found in Dula’s testimony, par-
ticularly in the second volume, and among other things there is a
letter written by Dula to Middleton, a bogus independent, who was
a member of the association of independent dealers. They even had
their representatives of these secretly controlled companies serving
on the committees of the independent dealers, so that through that
tentacle they were enabled to keep in touch with exactly what the
Independent dealers were doing, and to use that information as it
suited them in their business.

Dula, the vice president of the American Tobacco Company, writes
to Middleton in July, 1903, as follows:

“As regards profits, while T would like you to show as much as
possible, my idea is that you should not make money at the expense
of trade, providing, of course, that you are getting this business from
certain people.”

‘That is to say, “ keep up this destructive competition against our
fval just as far as you have to in order to get his business, but don’t
Waste any money beyond that point.”

And there is some more of that.
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SQ much for that, It is impossible 1o go into it at greater lenoth
I think I have cited enough instances to show what [ CONCeve t; b(;
the- cl-mract.eristics of the business as conducted whenever :i was to
their interest to conduct it in that way, and of the power which they
had acquired, which was exercised or not at their own discretion, to
accomplish their scheme. ,

Mr. Justice McKexna. ITave you cited all the instances!?

Mr. Wickersuay. I have not attempted to cite all the instances,
I have cited a few instances that I found as I ran through the record,
which I thought would best illustrate the point T am trying to make,

The evidence is conclusive that by eliminating competition, by
means of the combination attacked, the defendants have secured the
absolute control of the market in leaf tobaceo of the kinds in which
they deal.

Judge Noyes, in the court below, says on this point:

“Subject to the economie limit that prices can not be fixed so
low as to deprive the grower of inducement to raise future crops, the
extent of the defendants’ purchase of tobacco leaf necessarily gives
them large power to fix the prices to be paid for the types which
they require. DI’rices may be regulated, as the defendants assert, by
the law of supply and demand, but the difficulty here is that the
demand for many types comes, practically, from only one source.
To whom, for example, can the growers of Burley or Virginia sun-
cared tobacco sell their crop if they refuse the prices offered by the
defendants?

“ Similarly, the production by the defendants of by far the greater
part of the tobacco used in this country gives the power to control
the prices of the manufactured article, subject to the economie limit
that if placed too high the consumer will give up the use of tobaceo.
It is not a question of going to another producer. No other produce&
conld supply the amnount required. Where will the users of snu
~obtain it 1f they are unwilling to pay the prices charged by the
defendants?”

Mr. Nicoll says that the price paid for the lea'f tobacco has not
decreased; and he instances that, and stress is laid upon 1t by lr.
Tarker as showing that this combination, although it now has this
vast control over the market for leaf tobacco, has not and, pethPqS:
he argues, can not control its price. Mr. Nicol_l contends thaht ihte]:z
people are between the upper and the nether millstone, ﬂnd.t a
prices are controlled by the farmer and the ultimate consfumgr. -

Well, now, let us see. There is a signiﬁcan.t table Pr.“;lte. ?gaken
appendix to the Government’s brief (Appendl.-‘E G) W};m tllfe vear
from the reports of the Department of Agncultpre ‘ or1 Un‘lited
1908, It shows that the acreage of tobacco production 1n the eads
States in the year 1900 was 1,046,427, and that there was 2 =
diminution of the amount put under cu
1907 (when this testimony was talken) ther

ltivation until in the yeal
e were only 820,300 acres
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farmers into a combination and get them to stick. But, considering
the matter from an economic standpoint, what would vou do if voy
were a farmer in a certain region of the conntry, and If vou W-ere
confronted with an ageregation of all the buyers, who had :}'ou abso-
Jutely at their merey, and could dictate terms to you? It isall very
well to say, * You can put your Iand in cotton.” But You can not,
You can not always grow cotton on land where tobaeco will grow,
Besides, the man who all his life has grown tobaceo does not know
anything about cotton; and it is pretty hard for him to turn around
and learn to raise a commodity the production of which requires a
special ski]l,

What is his natural instinet? It is to get lix neighbors together at
the corner store and talk over the matter, and agree upon some
method of protecting themsclves. One of the viees—one of the very
things which, as 1 conceive, this law strikes again~t—is the result to
soclety of great combinations of this kind. T naturally tends to
throw the whole economic world into two great organizations. It pro-
duces organizations of laborers, organizations of producers, organiza-
tions of middle men; and it results in society dealing. not througl its
ordinarily constituted agencies of government. but through a series
of unoflicial organizations of people animated by a sense of their own
peculiar interest in that particular case.

The Cmier Jusrice. But society economieally does not deal through
the agencies of government. The Government has nothing te do
with the dealings of people. That would be paternalism, pure and
simple. _

Mr. Wickersran. Precisely; but the Government has to come in
and protect society, as it has sought to do through the Sherman law.
We are now getting off into the domain of political economy; and
perhaps we had better stick to law. o

The Cuier Jrstice. It seems to me that if that explanation 18
{rue—that the result of a combination on one side is to produce a com-
bination on the other, which makes the product sell higher than 1t
ever sold before—you are describing a very benign result. .

Mr. Wickersmaar. It is benign to the producer of the raw material.
Whether or not it is benign to the ultimate consumer is another
matter. Ile might object. And after all, it is the ultimate consumer
who, under those circumstarces, gets into a condition where I do not
think he regards it as especially benign. _ )

However, it appears from the testimony of Mr., ITarris, the chalr-
man of the board of the British-American Company, that the Amerl-
can Tobacco Company buys substantially all the (obacco grown in
America for the Dritish-American Tobacco Company. Drior to
the ngrecments of September, 1902, the varions Brifish cion}pameg
purchased leaf tobacco in America, exported it to Great Britain, an
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there manafactured 1t and shipped it to countries other than Great
Britain and the United States.  The agreements of September, 1907,
put all of the business which had theretofore been done by these
English companies, buying in competition in the leaf market in this
country, into the hands of the DBritish-American Company. ‘The
Briti-h-American Company put the purchasing in the hands of the
American Tobacco Company. So one of the results of this combi-
nation has heen that all of the leaf tobacco purchased in the American
market for export for Great Dritain, there to be manufactured and
exported to other countries, is purchased by the American Tobacco
Conpany, and the competition in such purchases theretofore exist-
ing (existing before these agreements) in the leaf-tobacco market
has been climinuated and destroyed.,

Mr. Jolinson contends (and if I understood Mr. Parler lie repeated
the contention) that the aequisition of property not charged with
& public use can not Le a combination in restraint of trade, contrary
to the Sherman Act.

Ilere, as throughout his argument, he confuses the acquisition of
the stock of one corporation by another with the ordinary case of
the purchase of property. Ile sceks to confine the controversy to a
consideration of the purchase of the property of one manufacturing
company by another and the lechnical merger or consolidation of
{wo or more corporations under the laws of the States of their crea-
tion. We do not for a moment dispute the fact that under the laws
of the different States referred to power is given for the formation
of corporations for the purpose of manufacture, to acquire property,
and to consolidate and merge corporations, any more than it was
contended in the Northern Securities case that power was not given
to the Northern Securities Company by the laws of New Jersey to
acquire and own capital stock in other corporations organized under
the laws of other States. What the Government attacks, and what
the court below decreed 1o be illegal in the case at bar, is a combina-
tion composed of sixty-odd separate corporate entities and n great
number of individuals spreading its branches to remote parts of the
United States and its possessions and into foreign countries, pur-
chasing raw material in many States and shipping that material into
other States, where it is made up into commercial products, which
are then sent for distribution by different distributing agents in
many States, pursuant to orders obtained Ly its many agents in
various States and Territories of the Union, as well asto foreign coun-
tries. Tt is the control of #Ads business, the domination of trade and
commierce in the products of tobacco, amounting to millions of dollars
In value and an enormous proportion of the entire commerce of the
*ountry in such articles, that gives to this combination the alsolnte
control of the business—a power which may be exercised or not at
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the will of the few men in control of the combination which consty-
tutes a restraint of trade and commerce in tobacco and its products
among the several States and with foreign countries, and demon-
strates that the defendants are monopolizing or attempting to mo-
nopolize the entire trade and commeree in such commoiditios among
the States and with foreign countries.

As illustrative of that thonght, in the contracts wade in England
the partics themselves have given a construction to the business that
they are doing, by defining in Xxhibit 2 what they mean when they
sell and transfer by these agreements the export business. When the
American Tobacco Company and the Imperial Company sell and
transfer their export business to the DBritish-.\merican Company
under these agreements, they define © export business.” And whal
do they define it to be?

They say, on page 125 of volume 1:

“The words ‘export business’ mean the manufacture of and
dealing in tobacco and its products in any country or place ontside
the United Kingdom and the United States and the manufacture of
and dealing in tobacco and its products within the United Kingdom
for export to any other country except the United States, and the
manufacture of and dealing in tobacco and its produets in the United
States (except in Cuba, I’orto Rico, the ITawaiian Islands, and the
Philippine Tslands) for the purpose of export to any other country
except the United Kingdom, and the manufacture and selling in the
United Kingdom and the United States, respectively, of tobucco to
be supplied to ships in port for the purposes of ships’ stores.”

That was their export business, They are dealing througl}out
with the control of a dusiness, in which all of these were varlous
factors. They bought the raw material; they transported it to the
place where it was manufactured into a finished product; orders
were taken from various parts of the country and tran:qml_tted to
headquarters; orders were given from headquarters to ship 1t from
convenient places of storage to the ultimate purchaser; and. it wag
the control of that business which was the subject of this combination.

The Government does not challenge the power of the defendants
to incorporate or to consolidate or to merge corporations under State
laws. But it does contend that such powers can not be nsed for the
purpose of maintaining or creating a restraint of trade or commerce,
or accomplishing a monopoly, in violation of the act of Congress.

Mr. Justice Horares. Mr. Attorney General, if T may 1nte}'rupt
you for a moment: It seems to me that you speak of actual 1nte¥'%
ference, or the actual intent to interfere, and the mere power, atsh ;r
they were identical things. I must say that I have been }‘30‘ o
troubled (and I was during the former argl}ment)' mn hSteﬂmD' ]
Mr. McReynolds and in then listening to you, in making up my mifl
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as to what is the precise criterion that you ndopt. T have looked at
your brief and T see that you say:

«Trade and commerce * * * are monopolized whenever as
the result of the concentration of competing businesses,” with an ex-
ception, “one or a few corporations * * ¥ practically acquire
power to control prices.”

Do T understand that your argument means to adopt the proposi-
tion that the simple possession of the power—in other words, simple
size—may constitute monopoly ?

Mr. Wickersuadx. No; I do not maintain that. T think on the
former argmunent, if T recollect correctly, 1 was asked that guestion,
and made substantially the same answer.

Mr. Justice Hovmes. T wanted to be sure that it was not an over-
sight. I asked you the same question on the former argument; and
I thought that was not your position,

Mr. Wrickenrsizax. That is not, and never has been, my position.
And perbaps I should turn to the question of monopoly at this stage.

Onr contention has been that this combnation of all these eorpo-
rations 1n its operation has constituted, within the meaning of the
decisions of this court, a restraint of trade ; that the varions agreements
and combinations have constituted combinations and coniracts in re-
straint of trade within the meaning of the first section; and the court
below so held, with the exception of {he English contracts and in
their operntion ou the British-American and the Tmperial eompanies.
I never have been able—because the court did not go into any ex-
tensive reasoning on that point—to comprehend on what theory (as-
suming that the court was correct in its principal finding) it could
have let out the British-American and the Tmperial companies. But
that is neither here nor there for the moment.

What the court below did not find, but what the Government has
contended here and does contend here, is that the defendants are
shown by the evidence in this case to be monopolizing or attempting
to monopolize interstate and foreign trade and commerce, contrary
to the provisions of section 2 of the Sherman .\ct.

Mr. Justice Lirrox. You do not put the Government’s case on that
section alone?

Mr. Wiekersias. Noj I do not put in on that section alone, I
say that 1 think the evidence here discloses both {he combinations
which have been found by the court below, and the fact (which they
refrained from finding) that they have been and are engaged in
monopolizing or attempling to monopolize the trade and commerce
of the Uniled States, interstate and foreign, in tobacco and tobacco
products. T think it is proper to answer here the gquestion which Mr.
Justice Day put yesterday, when he said that by this time the Govern-
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11_1:3 Lt ~temifies—T do yot HICAI 10 sy that they stated what the gjg.
]; iln‘avlu‘m Was, but I I_J.v(;;lme sutisfied that they were right, and thyt
the word monopoly ™ is 4 merely techuical term which has a clear
and Tegal signification., and it is this: 1t is (he sole engrossing to
man’s self Ly neans which prevent other mep from engaging in fasyr
colupetition with him,  (B1l). and Debatey iy Congress Relating to
Trusts, p. 323.) N

Now, turning to the English reports for y madification or contra-
diction of Senator [oar's definition of a monopoly in the view of the
cotmon law: The great fund of learning on the subject is, of course,
the great Case of The Monopolies (Zhe LEast Inlig Company .
Sandys, 10 Ilowells State Trials). In that case Mr. Holt, after-
wards lord chief justice. said:

-\ monopoly is an institutipn or allowance of the king, by his
grant, conunission, or otherwise, to ANY Derson or persons, b(_ulxeis
politic or corporate, of or for the sole buying, selling, making, \\nr_L:
Ing. or using of anything: whereby any Person or persons, bodies
politic or corporate, are sought to be restruined of any freeldotm 31‘
hberty that they had before. or hindered i their Jawful trade
C e D 379). " said Sir George Treby, * consists in

*The nature of a monopoly,” said Sir George Treby, onsists In
restraining a comnion right; it appropriates io one, or a few,
others had the lawful use of before.” (p- 386). .

1 o ¢ cally.
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engrossing and sole having of all the commodities of that place; so
likewise has he the sole buying, and all the people that have to deal
ahout the commoditie§ that are to be vended and vented 1n that coun-
try or place are at his will and pleasure; and thereby he makes all
those his own, and he makes what price he plepses and ord(;rs and
disposes of them, both as to value and everything else, as his own.
And thereby, my Tord. I take.it must be engrossing ; and every monop-
olizing of biving and selling, or of trade, 18 engrossing. But that only
engrossing 1s by particular agreement and contracts between par-
ticular men, among one ancther, without the king’s authority or help
of hig letters patent, but monopolizing is engrossing under color of
authority, by help of those letters patent that create them, for the
consequence of 1t must be that they would sell at their own prices and
thereby exact upon the king’s subjects, and their patent for the sole
trade to the Fast Indies.invests them in all the merchandises of these
countries and cngrosseth all in their hands. Then if engrossing by
the common law be forbidden and it is unlawful to do it, all letters
patent to authorize and help men to engross mnst needs be as void as
that, which is the end of engrossing; and that 18 monopolizing.”
(Page 422.)

Im other words, in the reign of James I, monopolizing was engross-
ing with the added protection of a royal patent. To-day monopo-
lizing is engrossing with the added protection of a State charter, such
as that granted to the American Tobacco Company by the State of
New Jersey, by means of which the stocks of naturally competing
corporations are held by another and competition prevented.

Engrossing is to-day, as in the seventcenth century, *“ appropriat-
ing frade and merchandise to a particular person or persons, or
body politic, excluding others.”

“The sole trade of any mechanical artifice,” said Lord Coke in the
case of The Momnopolies (2 Coke’s Reports 84b) “or any other monop-
oly, is not only a damage and prejudice to those who excreise the same
trade, but also to all other subjects; for the end of all these monopo-
lies is for the private gain of the patentees.”

In the old case in Pickering of 4lgerv. Thacher, a bond conditioned
that tle obligor should not carry on the business of founding iron
was held void as tending to a mouopoly.

In People v. Chicago Glas (130th Illinois), the purchase of the
stock of one gas company by another was held void as tending to
establish a monopoly.

In Sult Company v. Guthrie (35 Ohio State Reports), an agree-
ment among a number of salt manufacturers to regulate the price
of salt was held void as tending to establish a monopoly.

In Chapin v. Brown (83d Iowa), where all the grocerymen in a
town, in order to avoid a trade in butter which was burdensome,
agreed not to buy except for use in their own families, so as to throw
the trade to one person, it was held that the agreement was void as
tending to create a monopoly.
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L 2 . ST . - . . .

In Craft v. J{(..(Jmmughgf {(79th Tllinois), articles of AeTeement

bet.wo.en four Srain dealers 1n a tOWP under which, while apparently
car;.-_ym;: o.n their own fsel)arztte huslmesses, they were really to poul
th(.‘ll' earmings and their expenses in agreed proportions, was held
void as an attempt to monopolize the entire grain trade of the town
and the surronnding country.
- Through these things runs the prineiple explained by Pollexfen
in the case of The Monopolies. The agreement or combination was
void because it was an effort on the part of those concerned in it
to engross and absorb to themselves all the trade of a given region, in
a particular commodity, to the exclusion of others,

In the Addyston Pipe case, Judge Taft, in the cireuit court, said:

“DBut in recent years even the fact that the contract is one for the
sale of property or of business and good will, or for the making of a
partnership or a corporation, has not saved it from invalidity if it
could be shown that it was only part of a plan to acquire all the
})roperty used in a business by one management with a view to estab-
ishing a monopoly. Such cases go a step further than those already
considered. In them the actual intent to monopolize must appear.
It is not decmed cnough that the mere tendency of the provisions
of the contract should be to restrain competition. In such cases the
restraint of competition ceases to be ancillary and becomes the main
purpose of the contract, and the transfer of property and good will,
or the partnership agrcement, is merely ancillary and snbordinate to
that purpose.”

Mr. Justice Laxar. What would you say as to a combination of all
these independent companies to meet the situation? Would that be a
monopolization of trade as denounced by the second section?

Mr, Wickersiam, I think so. T think the mere form in which
it is carried out is immaterial, if it is done with the intent of pro-
ducing the forbidden result.

Mr. Justice Huenes. Do you consider the intent or the effect as
the criterion? .

Mr, Wrckersmad. There, if your honor please, you are anticipat-
ing what T am coming to, if you will pardon me.

Mr. Justice Hugnrs. Certainly. _

Mr. WickersuaM. In the Pearsall case, the State legislation \_vhlch
prevented the Great Northern Railway Company from acquiring &
control of the capital stock of the Northern Pacific Railroad was sus-
tained as a proper exercise of the police power to prevent the monop-
olization of the transcontinental traffic north of the I_Jrfin_)n Pacific
Railroad, the court considering that the proposed acq'msltlm} woul.d
put it within the power of the consolidated corporation to increase
rates, and, in short, would put the public at the mercy of the corpora-
tion.,

So, as your honor the Chief Justice pointed out,
peake & Ohio case, the power of the Chesapeake

in the Ches‘a-
& Ohiﬂ Rall'



25

road or of any other railroad to carry commmeodities which it produced
at a rate which (attributing the published tariff to the transaction)
would leave as the cost of the commodity less than the cost of pro-
duction, put in its hands a power which would tend, if unchecked, to
enable it to monopolize all the traffic on its own line,

The Crter Justice. But that was a case where they actually did it.

Mr. Wickersuas. True; but you pointed out the power that they
would have to do it in other cases as tending to 2 monopoly.

In the Swift case Mr, Justice Holmes said, as to intent (and it is
about as accurate a statement as I know of in the books on this sub-
ject) —

“Intent is almost essential to such a combination, and is essential
to such an attempt” (to monopolize). * Where acts are not sufli-
cient 1n themselves to produce 2 result which the law sceks to pre-
vent—for instance, the monopoly—but require further acts in addi-
tion to the mere forces of nature to bring that result to pass, an intent
to bring it to pass is necessary in order to produce a dangerous prob-
ability that it will happen.” = (196 U. S., 375-396.)

Perhaps the confusion of ideas on the subject arises more largely
from the application of this rule than from any real difficulty in the
principle. Intent is a question of fact, to be ascertained like other
questions of fact. It is a deduction which must be made from the
evidence by the court, or by the jury in a common-law case. Proof
may be made of intention by direct evidence, or by the application of
the rules of presumption to conceded or demonstrated facts. Thus,
lecessary consequences are presumed to be intended, and the direct,
Immediate, and necessary effect of acts can not be overcome by declara-
tions of contrary intention.

_There 1s & presumption that people intend to act in accordance
with the ordinary rules which experience has shown control the ac-
tion of men in given conditions. So, in the Nerthern Securities case,
Justice Harlan, in his opinion, said:

“That the natural effect of competition is to increase commerce,
and an agreement whose direct effect is to prevent this play of com-
petition restrains instead of promotes trade and commerce * * %,
It need not be shown that the combination * * * results

* * in a total suppression * * * or * * * monopoly,
but it is only essential to show that, by its necessary operation, it
tends to restrain interstate or international trade or commerce or
tends to create a monopoly in such trade or commerce and to deprive
the é)ubhc of the advantages that flow from free competition.” (193
U. 8., 331-332.)

In the National Cotton Qil case, in discussing whether the anti-
trust laws of Texas (which were songht to be enforced against the
Plaintiffs in that case) were repugnant to the fourteenth amendment
of the Constitution, the court upheld the statute as a valid exercise
of the police power of the State, upon the ground that “it is cer-
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tainly lhe.conceplion of a large body of public opinion that the con-
trol of prices through combinations tends to restraint of trade gng
to monopoly, and is evil.”

Mr, Justice McKenna, in writing the opinion of the court, said
that the court was not called upon to discuss the foundations (;f the
belief, nor was i required to distinguish between the kinds of combi-
nations or the degrees of monopoly. Ile said:

“It is enough to say that the idea of monopoly s not now con-
fined to a grant of privileges, It is understood to include “a condi-
tion produced by the acts of mere mdividuals.” Its domingnt thought
now Is, to quote another, *the notion of exclusiveness or unity; iy
other words, the suppression of competition by the unification of
interest or mana gement, or 1t may be through agreement and concert
of action. And the purpose is so definitely the control of prices that
monopoly has been defined to be *unified tacties with regard to
prices” It is the power to control prices which males the inducement
of combinations and their profit. It is such power that males it the
concern of the law to prohibit or limit them.” (197 U. 8., 129

Mr. Justice Lorroxn, What case are you reading that from?

Mr. Wickersmay. T am reading from the case of National Cotton
Oil Company v. Texas (197th T. S.). In that opinion he says—
and what he says there is just as applicable to the case at bar as it
was to the facts there—

“The argument, which is directed against the validity of the
statutes, i1s drawn from extremes. It is difficult to present its ele-
ments in a concise way. Its ultimate foundation is the right of m(%ll—
viduals and corporations as well, under the Constitution of.ct(?
United States, to make contracts and combine m.busiqess enter:gyluers‘:
and, it is argued, to prohibit them from so doing ‘in tﬁle é)l. II;!IO_;E
way through the making of purchases and sales and t E'}th mgbdue
prices, is clearly to work a deprivation of property Wlf ou , d

rocess of law and to impair the well-recognized liberty (t)' con rach
involved in the acquiring, using, and dealing with property,’ ass
by the Federal Constitution.

' ssity of business
“ support the argument the usages and necessi s
are 'lz;?idsuuclég and partnerships and ther cilect are bmugl}lt fg; 1‘:1 ﬁ;ﬂ‘_l
as illustrations. There are some things which counsel easily

trate.” B
i Mr. Justice Day. Does the Judge say where that expression,

“ ynified tactics,” comes in? ] : at: but
lﬁr; “,ICKERS;{ ax. He neglected to give the authority for that;

tributed it to another. ) . sanction
hel\zﬁ' riIllllstice McIKexna. He at least tried to give it the sanc

] : A nction
Of;?f Wicxersizad. 1 think your honor kas given it the sa

of Jaw.
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Mr. Justice 1ionyEs, Is it not Mr. Ely’s expression 1n his baolt on
“ Prusts? ™
Mr. Wickersirad. Yes, sir; T think it was Alr. Ely who said that.
[Continuing to read from Mr. J ustice McKenna’s opinion] :
“They easily demonstrate that some combination of ¢ capital, skill,

or acts ’ Is necessary to any business development, and that the result
must inevitably be a cessation of competition. But this «oes not

prove that all combinations are inviolable or that no restriction npen
competition can be forbidden. To contend for these extremes s to
overlook the difference in the eflect of actions and to limit too much
the function and power of government. By arguing from extremes
almost every exercise of government can be shown to be a depriva-
tion of individual liberty.”

So it would appear to me that the views of this court as vecently
expressed, as in this case and in other cascs cited, demnonstrate that
the old common-law notion of monopoly still obtains, except that
to-day it is brought about as engrossing was of old—by the acts of
individuals in endeavoring to engross to themselves all of the trade
in a given commodity—and that that was what was struck at in the
Sherman Act; that it becomes in any given case a question of intent,
which must be inferred either from the direct evidence or by that
presumption which is applied by the court to the proven facts; that
it is no more uncertain than fraud is, which is an inference from the
facts, and must be established either by direct evidence or by proof’
of such facts that the intent is nccessarily implied by the court or
by the jury from the evidence submitted.

Just as at common law the attempted grant of monopolies by the
sovereign fell before the power of Parliament, so the attempted grant
of power by a State legislature, or the attempted exercise of power
under color of authority from a State legislature, falls before the
paramount law of the United States, if under the exercise of that
power thiere be accomplished restraint of interstate trade, or monop-
f)l}'. And in determining whether or not the defendants are engaged
m monopolizing or attempting to monopolize, while size is an un-
doupted cleruent, it is not a conclusive one. This court has said
again and again that it was entirely immaterial whether or not the
effort to secure a desired control has been completely successful. In
determining whether or not an acquisition of stock in one corpora-
tion by a competitor corporation is a restraint of trade or tends to a
monopoly, this court has held that even the control of & majority of
the stock of a corporation is not essential to the control of the cor-
poration. In the Pearsall case the control which fell under the ban
gji;hshi(;ufltl was of cxactly one-half of the Capiti}l s.tock. The court

at the purchase of enough to make a majority would follow

almf)st as a matter of course, and the mastership of the Norlhern
Pacific road would be assured,
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I\'nr 1< 1t necessary that the meothods adopted to acquire that contro]
which would give monopoly should ip themselves be illees] In
Swift . The United Stutes (196 U. 8, 396} Mr. Justice l-JHc.slmes
pointed that ont. e saig there:

o O Tt s suggested that the several acts charged are lawful, and thyt
Intent can make no difference. Buyt they are bound together as the
parts of a single plan. The plan may make the parts unlawful.”

So here, while no doubt singly most of these transactions (which
were sales and purchases of factories or of property, buttressed by
protecting covenants) might in themselves, standing alone, be a per-
feetly legitimate restraint within the well-settled rules as to covenants
to protect the vendee in the possession of what he has purchased, yet,
taken together as a part of a system showing an intent to exclude
from competition in the business those who entered into the covenants,
a very different aspect appears, and they then fall within the rule
which your honors laid down in the case of trenada Lumber Com-
pany v. Msissippi. (217 U, 8.)

The Crier Justice. You may suspend here.

{The court thereupon adjourned until to-morrow, Thursday, Janu-
ary 12, 1911, at 12 o’clock m.)

Mr. Wickersman. If the court please, reverting for a moment to
the description of the essence of monopoly in the Yational Cotton O
Case (197 U. 8.}, namely, the power to control prices, this court
observed in the case of Tearsall that—

- _ . .
Y the consolidation of competing lines will necessarily
resu}z lgitllzflrl igcrecase of rates, or whelther. such cqnsohdatlon‘t_hib
generally resulted in a detriment to the public, 1s beside the que'b ;Oof
Whether it has that effect or not, it certainly I])uts it m1 th‘?: pol;nt : o
the consolidated corporation to give it :Ehat eflect—In é 71&)1 y D
public at the mercy of the corporation.” (161 U. S,, 676.)

* T
And in Harriman v. Northern Securitics O-O:a.apfl‘n!/ (197 L.t bl:g',
the Chief Justice, expressing the unanimous opinion of the court,
ferred to the decision in 195 U. 8., in this language:

- . 't
“ For the purposes of that suit it was enough that in anyhzigsa;;()i'
the Securities Company had the power to vote the raltlg\a:;ytﬁe e
to receive the dividends thereon. The objection was

, to. pre-
of its powers, whether those of owner or trustee, would tend to p

iti rain commerce. .
vent competition and thus to rest OMMERCe.  ritios Company

“ Some of our number thought tha he concla-
owm%c(i the stock the relief sought could not bef qr:;n!;défé:fcitsed wou
sion was that the possession of the power W hl? ] ]tat‘ute no matter
prevent competition brought the case within the 5 ,
what the tenure of title was.” (. 29L) I roof of the pos-
But in the case at bar we need not rest merely on p for the

: etition
session of power to control prices and exclude comp !
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record, in our opinion, amply demonstrates the actual exercise of such
DOWET. .

Assuming that proof that defendants are monopolizing, or attempt-
ing to monopolize, etc., is to be sought in the evidence that they have
by means of this combination endeavored to engross and absorb to
{hemselves the interstate and foreign trade and commerce of the
United States in the products of tobacco, the Government maintains
that the record not only demonstrates that the defendants Lave com-
bined to control this commerce with the intention of monopolizing it,
but that it is clear that they have actually, In large measure, accom-
plished that ohject ; that they have suppreszed competition by unifica-
tion of interests and management, and that, through agrcements and
concert of action, they have not only acquired the power to control
prices, but they have exercised and are now exercising that power.

Leaf tobaceo is, of course, the foundation of the entire tobacco
trade, and the control of the price of the leaf means the control of the
price of the finished product. So long as the American Tobacco
Company can control the price of leaf tobacco, it need fear no serious
competition in marketing ils manufactured product.

Mr. Yuille, one of the managers of the leaf department of the
American Tobacco Company, testified to the arrangements by which
the American Tobacco Company controls the market. That is to be
found on pages 101 to 106, of the second volume of the record. e
testificd (hat the American Company had a representative purchasing
tobacco in substantially every market in the United States. I mean
every market of the kind of tobacco that they dealt in.

The method in which the orders are placed and the way in which
!:he t.obacco is dealt in, are described by Mr. Yuille in his direct exam-
Ination at pages 107 and 119.

Mr. Carlton, who bought leaf tobacco for the Imperial Tobacco
Company at prices fixed by a committee in England, as shown in the
fourth volume of the record at page 297, testified that since 1903 the
bright tobacco crop has gradually decreased until the current year.
In 1908, wheu he testified, he said he thought there would be an in-
E}I;‘:i‘;ssa and that the demand for tobacco had gradually increased;

o some extent thero had been an effort among the farmers by
tooperation to advance the price of their tobacco, and the prices of
Wwestern tobaccos had advanced.
vogl?:llé‘ol'fulr}llors will find that testin}ony at page 300 of the fourth
tion swhidh hfa I;?cord; and T re.fer to it here 1u order to answer a ques-
duy with + is honor, 1\_{1'. Justice Lur'ton, put on tl-le argument yester-
duscrs espect to evidence concerning cooperation among the pro-
thaig' Hill produced a lettef' addressed to him by Mr. Strotz, one of

wectors of the American Tobacco Company, under date of
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are just beginning to buy a few of our grades, and indications are
that prices will be low and quality fairly good. The color seems to
bo better than was anticipated. At our present limits C. D. should
be put down in England at 63 to 7d. per pound, and C. IF. at 5% to 6d.”

Now, skipping a sentence:

“ Tt is impossible to say whether present prices will continue dur-
ing the season, but as speculators generally seem to be afraid to oper-
~ate it looks as 1if prices will be determined practically by A. T. Co. and
ourselves. So far A. T. Co. are acting most conservatively.”

Later in the year he wrote to the secretary, and the letter appears
on page 251 of the same volume. This is from Mr. Macdonald, again,
to the secretary of the Imperial Company. Ile writes as follows:

“Dear Sin: Tt seems that a few markets, particularly in South
Carolina, some speculators have been buying some cheap low-grade
semis, at very low prices, of primings. When sampled these may
look, owing to the colorv nature of the crop, very attractive and the
faults may not be so evident until the bulk is examined. It isa grade
of tobacco which we thought better to leave alone, and, with the
exception of the speculators referred to, it has been bought practically
by the A. T. Co. It occurs to us that some of our branches, not
knowing what we are going to send forward, might, in the event of
heing shown these tobaccos, be tempted to buy them. It is clearly
against the interest of our company that anything of this kind bé
done, as it would only encourage the speculators to continue shipping
and so raise an opposition to ourselves on the market. We understand
it is distinetly arranged that no branch has power to purchase any
tobacco without the consent of the executive committee. If this 1s
so there is no need to ‘trouble further in the matter, but we think it
right to call the committec’s attention to the present circumstances.”

On September 7, 1903, he wrote, reporting a conversation between
Mr. Reed, of the Imperial, and Mr. Glenn, head buyer of the Ameri-

can Cigar Company (which letter is to be found on page 232 of the
record), saying:

“Mr. Glenn expressed a strong desire that any of our branches
requiring Wisconsin, York State, Connecticut, or any other States
cigar seed leaf, would place their orders with the American Cigar
Company, giving full particulars and samples. Ile promised to
supply them on same terms as their own branches. They practically
alrea_dy control the trade, and expect our branches will not support
any mdependent shippers to their disadvantage.”

/The letter of James Macdonald, again the same writer, to the sec-
retary of the Imperial Tobacco Company, dated January 26, 1903,
which is found at pages 243 to 216 of the record, volume 4, shows
Clea'rly the close arrangements between the American and the Im-
perial companies for the control of the market in leaf tobacco.

-Reed’s letter to Yuille, fonnd on page 256 of the same volume,
sho-ws a distinct agreement with respect to purchases. Fvidently
Yuille had complained that the Imperial was exceeding its proportion
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of the teaf which it was to buy, and Reed had loaked the matter up
aud was writing to Yuille explaining that

“\s a matter of fact the purchase of this mark at Wilsoy last
weck were only 2.000 pounds. and total purchases of all oyr stri;
grades only 122,000 pounds. This, as vou will seey 18 considerably
below 40 per cent of the total sales. which is what we regard as oyr
share of Wilson tobaceo. I think. had vou been in Wilson yourself
you would have taken a different view of he state of aflairs there,

nt we are anxious to avoid any pos«ible friction and are quite wiiling
to meet your views in this direction as nearly as we can.” ”

Macdonald’s letter, again, to the secretary. dated September 10,
1303, and found at pages 253-254 of the same volume, clearly indi-
cates a complete understanding hetween the two companies with
respect to the entire market

“DBoth the A. T. Co. and ovurselves. wo think.” said Maedonald,
“ought to act for the present very conservatively so as to insure
our being able to remain on the markets until the end of the SCHS0M,
because if one or the other were to get their requirements filled up be-
fore the end of the season the result on the market would be dis
astrous. Our hope is that both of us will be able to remain steadily
on the market and if it is thought, toward the end of the 502301,
advisable to raise limits so as to encourage farmiers for the ensning
season, this conld be done. If. on the other hand. by any chance
prices toward the end of the season were lowered, the 'eﬂ"e,c‘t on
farmers would be distinctly prejudicial to next year's growing.”

In other words, the limit on the power of the monopoly was-the
amount of discouragement of the farmers against raising a sufﬁc_lent
crop to meet their needs. .\s Judge Noyes apily put it in his opinion:

“ Subject to the economic limit that prices can not be fixed so low
as to deprive the grower of inducciment to raise future crops, the
extent of the defendants’ purchase of tobacco leaf necessarily glyce}?
them large power to fix the prices to be paid for the types “thlb
they require. Drices may be regulated, as the defendants ﬂSbeg ,d}’
the law of supply and demand, but the difficulty here is that the de-
maind for many types comes, practically, from only one source.

(Rec. 1, 317.)

The general volume of evidence as to what was done speaks Wét‘h
a far more convincing voice than the protests of the qﬂi.cers of the de-
fendant companies. No express agreement or explicit orders W*;l;
required to regulate the action of men who were agents of cg-mI:;a?or-
in such complete combination with each other as the defe‘n an -f o
porations here. s Yuille testified, referring to the comlmttaer; 0 o
board of directors of the American Tobacco Company upon the p

chase of leaf tobacco:
‘ : orders. We all
“T can't say that the committee ever gave me any
understand each other.” (Rec. 2, 102.)
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This was the committee which Yuille testified had charge of the
entire operating end of the business, and which he said:
“ gets together determining its needs, baving statistics from all over

the country, and then it decides what it is golng to pay on an average
for each grade and then instructs its buyers to go1n the field and get

it? (P.104.)

Now, a word as to the control of the manufactured product. C. C.
Dula testified that the company sold its products in all the States of
the Union; that it had a corps of retail salesmen. truveling through
the different States soliciting orders from the jobbing trade, the
policy being to do business through jobbers. The salesmen report
directly to the headquarters of the company in New York. They re-
port, among other things, the brands that they find selling in the
territory in which they are working. The sale of brands of the de-
fendant companies is stimulated by allowing special cash discounts,
and also by what is called gratis tobacco—that is, by udding 1 pound
gratis with each 20 or 25 pounds sold—a good many imil lion pounds
being distributed gratis in this way. Just consider what chance any
independent whom this combination desired to crush would have
against such methods pursued by & corporation with $400,000,000 of
capital.

Now, with respect to the purchase of supplies, one word in passing.

The Amsterdam Supply Company is one of the organizations
through which the combination eliminates the competition in buying
supplies for the various corporations in the combination which had
theretofore existed. The defendants contend that the primary purpose
of the Supply Company is not to effect a withdrawal of competition,
and they refer in their brief to certain testimony given by Mr. Reed,
the president of the Supply Company, to that eflect; but the stock of
the Supply Company is owned by the American Tobacco Company
and 17 others of the defendant corporations in that combination;
and each of these stockholders is in agreement with the Supply Com-
pany to buy etther directly thirough it, or, if they buy otherwise than
through it, to pay a commission on the purchase to the Supply
Company.

The annual purchases of the Supply Company for its various
customers amount to about $24,000,000 per annum, of which only
al{'i‘“t $150,000 to $200,000 is for customers other than those connected
with the American Tobacco Company. '

Mr. Justice Liurton. What is the character of the su pplies bought?
th?;r. “VI(IJ-K_ER‘SIIAM. Everything, I think, that t.hcy use, e:tcept such
eralgfl asl_icorlie gnd boxes and bags and containers. It is the gen-
thi p}? les—stationery, I understand, and paper, and sugar—every-

ng that they use, that they would not get through some one of
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the companies in the combination, like the Licorice Company and
the Box Company.

Mr. Niconn. Not leaf tobaeco.

Mr, Wickersiay. No; not leaf tobacco, of course; but everything
else that they usc is purchased throngh this Supply Company, and
their agreement is that every one of these 18 principal corporat-ions—
stockholders in the Supply Company—must purchase through the
Supply Company, or clse pay to the Supply Company a commission
upon every purchase it malkes outside of the Supply Company on
all articles dealt in by the Supply Company; and the point is that
instead of having 18 competitors in the market for those supplies,
therce is but one purchaser.

The defendants say, however, that the only power of monopolizing
that they have is the power which is inherent in wealth. whether
that wealth be held by an individual or by a corporation; but the
power possessed by these defendants could only have been acquired
by the use of the various corporate organizations under the laws of
the various States. But for the exercise of that power, under which
one corporation acquires and holds stock in many other corporations.
it would have been impossible for this combination to have ever
come within a million miles of the control which they now have and
exercise over the trade and commerce in which they participate.

Mr. Cochran, in the very able and interesting brief that he has
filed here, contends that an iudustrial corporation can not at the
same time expand {rade and restrain it; and he argues, as my learned
friends have argued, that inasmuch as the great volume of business
in tobacco products has grown, it is impossible that any of these
agreenents with this combination should have restrained the tra-de;
but it is clear that the concentration of this vast volume of trade into
a few lands tends to discourage production and to emba.rrass ex-
change, and that it is not an answer to the charge of restraining trade
to say that these defendants have not restrained the total volume of
the trade—that they have only absorbed it into their own hands.

In the Northern Securities case

Mr. Justice McKenna. Is it your contention that no matter how
much the volume of business has increased and no matter how much
the production has increased, the number of competitors and traders
has decreased ? .

Mr. Wickersuay. Certainly. The answer does not meet the case
when it is said: % Well, we have not restrained trade, because wé hi; :
it all, and there is no less than there was when we began. Owiflere
contrary, we have more than we had.” Your honors have ans <
that in the Northern Securities case, where Mr. Justice Harlan s8

e-
“The combination here in question may have bgenfoi;l;;e[til'le ]gut
cuniary benefit of those who formed or caused it to be







30

stems and dust prod
_ & uced at Durha .. . '
at certain prices, m, N. Cu for a period of ten years
Me. Justice Honags, W -
- |Tt1u Hovxes. Who was that contraet between ?
Mr. Wickersmann. Betwee i o
o M. veen the Ameriean Tobaceo (°
the Kentucky Tobaceo Product Company \f l by and
tracts were made in the fall of 10.;) pany. tter the English con.
S _ all of 1902, that conlract was taken ov
e Sritish-American Company—sinee when the lait oo b
all its stems to the Kentucky lCompqm- wrier company sell
Mr. Justi Ush-Amor]

A ustice IIU{J)IES. The British-American Company is t] '
which the A : Py = the one i
1ic American Tobacco Company '

Enel t sompany owns two-thirds and
inglish company owns one-third ? o ¢

Mr. Wickers ot o ¥

Mz W ICRERSILAN. Yes; that is the British-American Company
The Aimerican Tobaceo Company, which is incl g
e )1 any, which is the principal stockholder
10 S.L ‘“, }]P]{J .uci <y Tobacco Product Company, is also under contract
0 : \ all burley stems to the.]\cnhzcky Tobacco Product Company.
: n i ]ugusjt 8, 1904, Mr. IYarris wrote to the Imperial Company, ac
1}1](?\\1 edging receipt of a previous letter addressed to Mr. Duke, in
Lv.1c1 the Ifnpe{'ml -(J0111p1111_)“ evidently complained of shipments
eing m.adeTm \'iolatxc'm of .thls contract. The letter shows that a
concern in New York, in which the American Tubaceo Company was
Lntcrelsted, 1_1ndert00k to ship some stems or offal out of the country,
fut the shl.pmf'enfs were s‘top.ped, “ potwithstanding some protests
rom the minority holders,” salld Mr. llarris.  This, said Mr. 1arris,
caus_ed the people in the American Company to realize that from time
to tln'lc any one of the many subsidiary companies in which the
American or the Continental was interested might make shipments
Wlth.ogt. the parent company being cognizant of it. To preclude the
possibility of any such action in the future, Mr. IMarris requested
counsel to prepare something in the shape of a letter or clanse to cover
the point, giving the British-American Company the benefit of an
accounting from the American company every Lalf year of whatever
proportion it was entitled to of the net profits arising out of exporta-
tions into its territory. e suggested that ilic British- American Com-
pany should send such a letter to all parties in the agreement of

September 27, 1902, for their acceptance.
“To revert to the matter of offal proper,’
statc that the situation at this end is in good _ !
either adopt the plan suggested by you, that 15, of allowing the Ken-
tucky Tobacco Product Company to continue its business as at pres-
ent, and an accounting made to the British-.\merican of the :1mqunt
aceruing to it from the export field, or cubdivide the present Ken-
tucky Tobacco Products Company into tswo, namely, & domesthc co?:
cern, and an export concern—the B. A. T. Co. being interested oniy
in the export company, of course. * ¥~ from the
«7Phe question of the disposition of the offal product r?ﬁ_ e

(

Imperial Company,” he adds i will be an important matter
'si ’ i1l find their way into
B. A. T. Company, since so niuch more stems ¥ ind the

England than heretofore.” (Rec. 3, p. 438-430.)

* he added, 1 would
shape, for we cal
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Tn other words, these corporations were mere pawns, moved al?out
e boarl.  As suggested. if they wanted to divide one of them mto

‘ wv split it in half, and set it on 1ts way.
t“%’eﬂ:(%vibéed that soms; such scheme as Mr. Ogden h:ul- suggested
<hould be gotten up, and suggested that it would be wise for.the
president of the Kentueky Company to visit Ingland and consider
{hat matter with the Imperial Company, adding:

«Tt certainly is to the intcrest of all concerned to «ce that no com-
petition is allowed to exist In the marketing of the fini<hed prq@uct in
{he various conntries abroad between the product of the English fac-
tories and {hose of the Kentueky Tobacco Product Company and thl,S’
is easily accomplished by concentrating the stems into one channel.
(Rec. 3, p. 439.)

The same ease of accomplishment with which they had stifled all
competition between all other companies could, of course, in like man-
ner, be easily accomplished by concentrating this comparatively minor
part of the business into one channel.

Further letters on the subject appear on the following pages of the
record (volume 3, pages 438, 439). It is perfectly obvious from this
correspondence that some of the provisions of the agreements made 1n
England were being carried out in the United States; that all com-
petition between any of the companies controlled by the combination
with respect to the purchase in and export from the United States of
leaf tobacco, including stems and offal, had been eliminated, and the
entire business turned over to the British-American Company.

Now, on page 441 of third volume of the record there is a letter
stating the terms under which the American Company assents to the
British- American Company soliciting orders in the Philippine Islands
for conswmplion in those islands of all the brands of cigarcttes and
tobacco marketed by the British-American Company in export terri-
tory by wwhomsocver manufactured.

Out of their grace and favor they permitted the British-American
Company, in which they owned two-thirds of the stock, to go into
Fhe Philippine Islands and sell there certain of the goods they dealt
1m, and which under these exclusive contracts nobody else but the
American Company had a right to deal in.

tl"l_le export business of the five original concerns merged into the
original American Tobacco Company in 1890 amounted to about
1,000,009 pounds of tobacco. Practically no one outside of those five
companies exported tobacco. Prior to September, 1902, the English
companics were in competition with the American Tobacco Company
mn the. purchase of leaf tobacco in the United States and in its exporta-
g?n Into England and ir} the sale of the manufactured products
11'011ghou_t the world. Since the agreements, Mr. Harris testified,
Eio ;\(rrlr]letrtllzarf Company has not been selling in England except

S mperial, nor the Imperial in the United States except
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through the American, and neither has been selling in the ey
except through the British-Ameriean, ‘
puI:I:n] :\(])11(.1“I;LO:T‘:-.U?:}]S::-FH that the ob:jvgt of th.e corbination was to

N ¢ 5 competition; but he limits i to a ruinoys
competition which was being carried on jp Great Britain alone, and
would have yon infoer Trom the evidence that the whole pnrpn;ej of
fh_esg dgreenents was to end the com petition existing hetween Ogdens
Limited and ?he .Tmperial Company, But it ig perfect]y ogt'inus
from an examination of this record and from the COHtI‘ﬂCtS;that that
wWas the least of the considerations that these gentlemen had gt
fhat time. Their views were not circumseribed by that tight little
1sland. They had the imperial vision, and the whole world was their
field; and the Purpose of these agreemenis was to parcel it out among
themselves; and in the execution of that agreement they have not
only controlled and regulated trade and commerce in tobaeco leaf
between Great Britain and the United States, but they have abso.
Intely conie in the United Stutes and regulated the purchase of leaf
tobacco. The British- American Tobacco Company has acquired con-
trol of the stock of two Vi rginia corporations, and is CAITYINgG on cer-
tain operations in the United States by means of the exercise of the
ownership of that stock,

His honor the Chief Justice, asked me, vesterdav, at some time
during my argument to answer the question whether or not the de-
fendants were obliged to continue in a destructive competition, or
whether they were justified in stopping destructive competition.

Mr. Justice McKew¥a. Ruinous competition?

Mr. Wickersuast. Yes: ruinous competition. It seems to me that
the answer is given by Judge Taft. in writing the opinion in the
Addyston pipe case, where he says:

“We can have no doubt that the association of the defendants,
however reasonable the prices they fixed, however great the competli-
tion they had to encounter, and however great the necessity for qu_rd-
ing themselves by joint agrecment from committing ﬁ,mncbmlﬁ?]l;:lir?
by ill-advised competition, was void at COIEI’I]OI]HIJW ({:::,‘1
restraint of trade and tending to a monopoly.” (83 Fed., 291.)

Is there not another consideration? Iarties are not'obhged t(::l g(;
into destructive competition. It is nothing but excessive .gz'ced ;:r
Teads them into destructive competition; and if a conclusive tan{;Flte
to the charge of cntering into an agreement to restr:;fntlltlhit e
irade contrary to the Sherman Act is found in th‘e .di? 0;“ "
parties had to do it in order to terminate the destlu(itgetlcmilto
tion which excessive greed of one or more of them had le b;cbbmd,
and that is to be suflicient, the Sherman .Act 11::1(] befttcr e S or
from the books, because you coulc! scargely conceive o mgthe e
in which the destructive competition might not grow up

port field
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was to be followed by complete success in extinguishing all competi-
tion through combination or otherwise. o

Mr. Justice Horares. Do I understand that you may extinguish it
the other way?

Mr. WickersiiaM, By stopping.

Mr. Justice Tlorumes. You may extinguish it the other way by
killing one of them. _

Mr. Wickerstian. There are laws against unfair trade, laws against
homicide, and laws against suicide; and it may be dealt with, it seems
to me, in various ways. Take the original eompetition of the fivo
companies that formed the American Tobacco Company. They were
engaged in bitter competition. They expended a large amount of
money during the last year before they came together in advertising
which they saved the moment they got together, and they, every one,
profited. No one of them vas near the auction block.

The Cingr Justice. You say “bitler” now. The other day you
said * rutnous.”

Mr. Wirokrrsiam., 1 say “bitter.” It would have been ruinous
if they had gone on, perhaps. But it was ruinous. Any competition
that involves the expenditure of an amount of money which is exces-
sive in comparison with the returns would be destructive, and if con-
tinued long enough somebody would be destroyed.

Mr. Justice Horxgs. If one of those people as the result of the
competition had gone out of business, would that have been a result
achieved in contravention of the Sherman Aect?

Mr. Wickersitanm. I should not like to say so, unless there was
something more than the ordinary, legitimate pushing of wares,
their quality, advertising their excellence, and appealing more widely
to the consumers.

Now, upon all the considerations which we have submitted to the
court 1t seems to the Government that the case is fully made out
both under the first and under the second sections of the act. I have
not time to discuss, nor wonld it seem to be necessary to discuss, the
question whether or not the defendants are engaged in interstate com-
‘merce, because the course of trade, as the evidence discloses here, is
within all the decisions of this court a course of interstate commerce;
and whatever effect the combination and agreements before the conrt
here has had, it has an effect upon commerce among the States and
with foreign countries in the article dealt in; and the proposition
that the Knight case is controlling, and that these companies must be
treated, for the purpose of interstate commerce, as though they were
fSimply manufacturers, and that this was a compact of simple manu-

f&f:turers, is one that I take it need not be seriously considered at
this late day. '

C





