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oral Argument of De Lancey Nicoll, 
Esq., January 9, 1911. 

Mr. Nicoll : If your Ilonors please: 

Before 1 proceed to discuss the evidence from the 
viewpoint of the defendants, I will call your atten­
tion to certain paramount considerations in this 
Record which I believe will go far to dispel any un­
favorable impressions which may have been made 
by the argument of the learned Assistant Attorney-
General. 

Paramount Considerations. 

The petition in this case gives a history of the 
life of the defendants from the beginning, and al­
most their every act is brought into question. It 
was prepared npon the theory that the existence 
of the American Tobacco Company, and the other 
defendants, is prejudicial to the producers of to­
bacco, to the manufacturers of tobacco, and to the 
consumers of tobacco. 

The case below was tried at great length. The 
Court listened to argument for four whole days. 
For two whole days the learned Assistant Attor­
ney-General, with that eloquence and ingenuity 
which characterize all his addresses, endeavored to 
persuade the Court that many, if not all, of our acts 
were oppressive, coercive and generally injurious. 

What was the result of that discussion? It has 
not appeared thns far in the argument; but the 
fact is that the Court below acquitted us of all the 
methods of which the Attorney-General now ac­
cuses us. 

Judge Lacombe said: 

"The record in this case does not indicate 
that there has been any increase in the price 
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?f tobacco products to the 
is an absence of persuas· con~umer. There 
unfair competition . ive evidence that by 
dependent dealer, h~r imbproper practices in· 

• • :s ave een dnw d · 
gw1.ug up their individual ~oo~e into 
selhug out to the princ· l d efnterpr1ses and 

"D · ipa e endant 
T b urm~ the exhitence of the A~e· ... 

o aero Company new enterprises ha r1can 
started-some with small 't 1. ve been 
tion with it and have tbri~~;1 a T~ co~petif 
leaf to.bacco-:--the raw materlal-exc~r1~ef~r 
one b.rie~ period of abnormal conditio! h 
ste~dily mcreased until it has nearly doubl: 
while at the same time 150,000 additionJ 
acres have been devoted to tobacco crops and 
the consumption of the leaf bas greatly in­
creased." 

Judge Noyes agreed with Judge Lacombe that 
this Uecord is "remarkably free from instances of 
coercion and oppression"; and he added: 

"It m<!Y Le that now, in applying the sec· 
ond section of the statute, performance, as 
well as power of performance, should he con· 
sidered-that the elements of oppression and 
coercion should be shown to exist-to estab· 
lish an unlawful monopoly. And if these 
elements are to be considered, they are not 
sufficiently presented upon this record. It is 
not shown that the defendants have reduced 
prices to growers, nor that they bave raised 
prices to consumers. Tbe instances of ~o· 
ercion which are shown appear rather as ill· 
cidental to the development of a great busi· 
ness than as indicative of a policy of oppres· 
sion.n 

Jurlge ·ward, who wrote the dissenting opinion 

in the Court below, agreed witb bis brethren upon 

this subject, and said: 
''A perusal of the record satisfied m_e that 

their purposes and conduct were not 1llegal 

Or oppressive but that they strove, a~ ebverr 
' · the11' USI· business man strives, to mcrease 



ness and that their great success is a natural 
growth resulting from industry, intelligence 
and economy." 

'Ve come before this Court, therefore, acquitted 
of the very charges which the Assistant Attorncy­
General now repeats. 'Ye stand Llcfore your 
Honors with clean hands. 

Another extraordinary fact alJont this Ilecord 
which di.ITerentiates it from many cases is that 
these defendants have no control whatever over 
the supply of the raw material. They own no 
tobacco lands in the United States. There are un­
limited lands upon which tobacco may be grown in 
addition to the land upon which it is grown at pres­
ent. In fact, tobacco grows all oyer the world, and 
the United States does not produce much more than 
a third of the annual crop. This circumstance puts 
these defendants in a very different position from 
those industries which include in their assets such 
natural resources as coal or iron or oil or lumber or 
copper or other minerals. 

Not only that; but the defendants have never 
purehased, in any one year, half of the tobacco crop 
of the United States. Exhibit No. 7G of the Record 
shows the total production of tobacco leaf and the 
amount used by the defendants, as compared with 
the total production in the years 1903, 1904 and 
1905. 

The Chief Justice: Ur. Nicoll, may I interrupt 
you just a moment? Your argument is following 
the line of your brief, is it not? 

Mr. Nicoll: Somewhat; not here, however-not 
on this point. 

The Chief Justice : I wanted to take some memo­
randa if it was not. That is why I asked. 

:\fr. Nicoll : Not here; but of course a great many 
of these facts are to be found in the brief. 

The Chief Justice: Yes. 
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.lilr. Nicoll: These facts that I am ~taf 
w1l! be found in the briefs, your Honor. mg now 

1:Le Chief Justice: I beg pardon. Goo 
M 'r 1 n . ... r. ~" ico 1: Also a discussion of some diff 

which h . erence 
as arisen between the Attorney-General 

and ourselves as to these facts. I am quoting them 
fro~ .the record, and I am quoting them from 
Exlnb1t No. 76. 

This exhibit sliows that in 1903 the total crop was 
998,000,000 pounds. The total purchased by the 
defen<lants was 391,000,000 pounds. In 1904 the 
total crop \Vas 842,000,000 pound~. The total pur­
chased by the <lefendants was 329,000,000 pounds. 
In 1905 the total crop was 921,000,000 pounds. The 
total purchased by the defen<lanta was 418,000,000 
pounds. An<l we agreed tl1at the crop of 1906 would 
show substantially the same proportions. 

There is still another great fact: The defendants 
llave never pro<luced half of the manufactured out­
put of tobacco. Measured in dollars and cents, the 
annual output of manufactured tobacco is $565,· 
000,000. The defen<lants produce $212,000,000, or 
something less than thirty-eight per cent. of the 
annua1 crop. Of course in making this statement 
I am treating the tobacco business as a who1e, in­
cluding cigars. 

There is an~ther extraordinary fact about this 
recor<l which differentiates it from many other 
cases: There is no charge here of rebating, or that 
the <lef enclants owe their growth or prosperity to 
any a<lvantage over their competitors in transporta­
tion. This fact is generally relied upon in Govern· 
ment prosecutions as an evidence of an intention to 
monopolize; and the charge is often made that m.any 
of the great industrial corporations of the. Umted 
States J1ave flourished by it, if, indeed, their pros· 

't nut perity has not actually been built up upon 1 · 

llowever that may be in other instances, I take some 
satisfaction in saying to your Honors that the de-
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fendants in this case have never enjoyed any such 
advantage over their competitors. 

There is still another fact of peculiar importance. 
The charge in this petition is that these defendants 
have combined and conspired to injure the pro­
ducers of tobacco. And yet the fact is that not a 
single producer of tobacco in the United States is 
llere to complain. There are at least half a million 
men in the United States engaged in gro\ving 
tobacco, and yet there is not one of them who is a 
complainant before this Court. 

Another charge is that these defendants have com­
bined and conspired to injure the manufacturers 
of tobacco. But not a single inuepcndcnt manu­
facturer was called by the Government to sustaiu 
that charge. The only independent manufacturers 
in this case who were called were called by the de­
fendants. They were called by us to prove the fair­
ness and justice of our methods. 'Ye called the 
large~t independent manufacturer of plug tobacco, 
the largest independent manufacturer of scrap 
tobacco, the largest indepen<lent cigarette manu­
facturer; and all of them agreed that the methods 
of the defendants had been fair and just, and the 
arcnues of <listribution kept free and open. 

The charge is also made in the petition that these 
defendants have combined and conspired to injure 
the consumers of tobacco in t11e United States. Yet 
out of the millions and millions of men who use 
tobacco products in the United States, no one came 
to complain. 

But that is not all. The Assist.ant Attornev­
General llas told you of the frequent purchas~s 
made of plants and hran<ls from competitors. And 
he made to-day the very general charge that thes~ 
·rnndors had been coerced to sell. The charge in 
the petition is this : 

"The defendants have driven out opponents, de­
terroo others from entering, and now unreasonably 
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hin<l.er, restrain and monopolize interstate d 
f ore1~n tra<le and commerce in l"af t b an . . ~ o acco and 
articles fabricated therefrom or necessary tlie . 
Tl1 h rem. 

ey ave alrea<ly drh-en out most opponent.'3 , d 
b tt . 'an 

m·e a amed such power in combination that th 
few estabJishcd competitors must conduct th ·e b . . e~ 

usmess m the well-grounded fear of swift destruc· 
tion." 

~Vhat proo.f was there to sustain this charge? 
This procce<lrng certainly offered an opportunity 
to all men in the United States who had been 
coerced or dragooned to come forward and tell the 
story of their wrongs. If, indeed, tlie.se defendants 
bad coerced others to sell, here was the opportunity 
at last to tell the tale. Yet but one witness ()Ir. 
Puryear, of the Nashville Tobacco Works) made 
any such complaint. I will explain that transaction 
as I proceed. And no manufacturer was called to 
prove that he conducted his business in fear of swift 
destruction, or in any fear at all on the account of 
tbe <lefendants. 

There is still another paramount fact about this 
Ilecorcl. X otwithstanding the claim that these de­
fen<lants have restrained trade in tobacco leaf and 
in the proclucts manufactured therefrom, from their 
organization in 18!)0 down to the year 190i, it 
appears that in that period there has been a great 
increase in t1rn number of tobacco factories and in 
the number of cigar and cigarette factories. In 
18!)0 the number of tobacco manufactories in the 
United States (by which I mean smoking and plug 
tobacco) was 1,021. In 1907 it ~ms 3,600. In other 
words <lurinfl' the period of the birth and growth of 

the A~erica; Tobacco Company, the tobacco plants 
D · the in tlie United States more than trebled. urmg 

~arne period the cigar and cigarette manufacturers 
hai·e increased from 23,000 to 26,000. I am spca:· 
in rr now of the growth of the independents, not t e 

"' 
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growtll of any factories controlled by the American 
Tobacco Company. And in this conneetion I ought 
to call your Ilonors' attention to another fact which 
appears in the Hecord; and tlia t is tlla t in certain 
branches of the tobacco bu~iness onr percentage 
has constantly decreased instead of increasing. If 
the theory of the Government is true that we 
possess such enormous power OYer the trade, why 
should not our percentage have increi\sed from year 

to year? 
Yet what are the facts'? "'\Te stnrteu, it is true, 

in 1890 in the cigar~tte business with ninety-seYen 
per cent. Tlle very next year it fell to eighty-nine 
per cent. It has been constantly falling eyer since, 
until in the year 1907 it reached seventy-three per 
cent., or twenty.four pPr cent. less than when we 
started. 

llr. Justice Ilughes: \Vhat ·was the diITerence in 
the total consumption of cigarettes during that 
time? 

Ur. Nicoll: Say about a billion more a year, Mr. 
Parker tells me. Now, as to cigars: \Ve started tllc 
cigar bm.;ine:-:s in 190~ with a percentage of sixteen 
per cent. That fell by 1907 to fourtet-n per cent. 

I have brought for\vard these various considera­
tions in adYance of a more detailed discussion of 
the eYitlence, in order to show vour Honors that 

~ 

after all the Record in this case has not the dark 
and somber colors in wllich the learned Assistant 
Attorney-General lrn.s endeavored to paint it. 

I will now proceed with an account of the birth 
and growth of the American Tobacco Company. 
Here our contention with tlle Government begins. 

Government Charges. 

The Government charges that the main purpose 
and intention of the defendants from the be(l'innin(J' 

t:I h 

was to re~train trade by suppressing competition; 
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aud that that is shown by the circumstances of 
seyeral consolidations and incorporat· b our . . . ions, y our 
frequent acqms1t10ns, by the covenants taken from 
,-enders to refrain from trade, by our methods of 
leaf:lmying, by our stock-holding in other com­
pames, and by our methods of competition. 

"re reply :hat the story of the birth and growth 
of the American Tobacco Company is the story of 
the natural, orderly, legal and logical evolution of 
what has gradually become a great business; that 
our constant purpose was to foster and increase our 
trade; that we had no other purpose or intention; 
and that if by our acquisitions competition was 
lessened, that was incidental to the ma.in and par· 
amount object which we always had in l'iew. 

American Tobacco Company. 

The date with which we start is the latter part 
of the year 1889, or the beginning of the year 1890. 
At that time there were five concerns engaged. in 
the manufacture of cigarettes from Virginia. to· 
bacco-"'· Duke Sons & Company, at Durham, 
North Caroliua, a corporation; Allen & Ginter, at 
Ricbmond, a corporation; the Kinney Tobacco 
Company at New York, a corporation; Goodwin & 
Company in Ilrooklyn, a partnership; and W. S. ' . Kimball & Company, in Rochester, a partnership. 
The business of making Virginia cigarettes was at 
tbat time a comparatively new industry. It had 
been aoinf1 on for only a few years; and the in· 

b !:I • d 
dividnals controlling these three corporat10ns an 
two partnerships agreed to form a corporation un· 
der the laws of the State of New York, and to con· 
vey to it their respective properties by actual deeds, 
taking in exchange the shares of the New Jersey 

corporation in a (J'rced proportions. . 
0 rd ti tom There was no purpose in this conso I a on . 

crease the price of tobacco products to the con· 



sumer; and no increase in price was made. There 
was no purpose to diminish the price of tobacco leaf 
to the farmer. That increased on account of the 
expansion of the business. The sole purpose was 
to increase the business by having a more complete 
organization for managing it and to effect econo­
mies in conducting it; heca use the expenses of ad­
vertising had increased to an enormous extent, 
amounting in the case of W. Duke & Sons to as 
much as ~800,000 a year, or nearly twenty per cent. 
of the whole business. The advertising expenses 
of the others were equally large. These concerns 
were wound up, and their plants and businesses 
taken over by the American Tobacco Company; and 
the business was carried on by the new organization 
in tlie same factories, except 'vhere it was found 
more economical or convenient to manufacture at 
some other point. Then the factories were sold, 
but the manufactnre of the brand was continued. 
The New Jersey corporation received the actual 
properties, with tlleir live assets and good will, and 
paid for them in its stock. 

The Assistant Attorney-General in the course of 
his remarks commented upon the fact that, accord­
ing to an estimate made by the Bureau of Corpo­
rations of tlle Department of Commerce and Labor 
in the year 1908, two years after the trial of this 
case was over (see Reply Brief, p. 10), the 
value of the tangible assets of the factories and 
the plants and the stock on hand and bills receiv­
able that went over to the New Jersey corpora­
tion was only $3,500,000. And he makes the 
charge that here was an instance of gross over­
capitalization. Ilut, of course, he ignores in that 
statement what is the only thing of real value in 
the tobacco business, and that is the brands. The 
brand of "Bull Durham," of which your Honors 
will hear as I proceed, was one sold at auction for 
$4,000,000-one brand of tobacco alone. 
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The Government discovers in this orO'anization 
of the .Amer~can Tobacco Company in 1890 the germ 
of an mtenhon on our part to restrain trade Th' 
"t • • ' JS, 
~ is sai<l, ~·as the beginning. Ilut we reply that 
it was noth1~g but a consolidation. of concerns by 
men who believed that their business could be more 
effectfrely managed by a corporatfon. It was real­
ly nothing more than a new partne:rship. If you say 
that there was a termination of the competition 
which had previously existed between these various 
concerns, the result would have been the same in 
case a partnership bad been formed. What if the 
gentlemen composing these two partnerships and 
three corporations lrnd formed a new partnership, 
we will say of fifteen members, believing that such 
an organization "·ould be more effective in the man· 
agement of their business? Could that be con· 
demned because of the iucidental suppression of 
competition? The result would have been just the 
same. 

The Attorney-General upon the last hearing of 
this case said that this transaction showed that the 
American Tobacco Company was "conceived in sin 
and horn in iniquity." llut I ask him, ·was there 
anything illegal or immoral about it? No State 
law forbade it, and the laws of many States en· 
couraged it. As u matter of fact, as we all know, 
it was a typical case which went on all over the 
United States and which has been going on ever 

' • d since until to-day a very large part of our rn us· ' . trial structure is built np on these Imes. 
The American Tobacco Company was a cigarette 

company. it had only a small smoking business. It 
' h · ced men who soon became apparent to t e exper1en 

bad charae of the company that it was necessary 
to acquir; properties in other branches of the trad;.; 
for they bad constantly in mind one of tlle pecu I· 

•t· I the tobacco business-that the popular 
an ies o h t · profit· 
taste constantly changes, and that w a is 
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able and successful to-day may not he profitable 
and successful to-morrow. They had issued. securi­
ties of $25,000,000-$10,000,000 of preferred and 
$15,000,000 of common stock; an<l in order 
to broaden the basis upon which the securities 
were issued, and to give permanent value to 
them, they proceeded to purchase some plants in 
other lines of business. The GoYernment here sees 
our next offense after our iniquitous organization. 
Yet it seems to me to have been the most eminently 
conservative and reasonable thing that they could 
have done. Inueed, it was more than conservative; 
it was necessary if the American Tobacco Company 
was to continue in business; for just what they ex­
pected to happen <lid happen. Popular taste did 
change, and in a very short time the business of 
making Virginia cigarettes became comparatively 
insignificant compared with its size when the 
American Tobacco Company was organized. 

Let us see what they did. They bought a plug 
concern, the National Tobacco Works, at J .... ouis­
ville; the smoking business of Jla:rburg in Balti­
more; the smoking and snuff business of Gail & Ax, 
in Baltimore; "\Yhitlock's business in cheroots; from 
Hernsheim, of New Orleans, a machine for making 
cigarettes without paste; and on account of the 
prejudice which had arisen against paper cigar­
ettes, they bought three concerns in Baltimore 
which 'vere making all-tobacco cigarettes, viz..: Her­
man Ellis, Hall, and the Consolidated Cigarette 
Company. 

Mr. Justice Holmes: Is that what is meant by 
"Little Cigars?" 

l\Ir. Nicoll: Yes, that is what is meant by "Little 
Cigars." . 

None of these concerns was in competition with 
~he ~merican Tobacco Company at all. They were 
m different lines of business. Each was bought for 
cash, although in two instances they gave cash· and 
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a little stock; and they took from ti, d f l ue ven ors deeds 
o t ie property which they bouo-ht If ·t t · . ~ · I was a eor. 
pora i_on, they did not buy the stock and issue th . 
stock m ex h el.1' . c :n?e; they bought the actual property 
u~d paid for it m cash, having no other purpose in 
view th~n the purpose which I have just stated--0f 
broadcmng the basis upon n•hich the b . . " usmess was 
orgamzed, and of giving permanence and value to 
their securities. 

Continental Tobacco Company. 

'Vhat was the next step? -n~e have not reached 
the year 1895, or six years after the organization 
of the American Tobacco Company. By that time 
it had become quite a prosperous concern. It had 
its cigarette business, with which it started; it had 
its old smoking business and a little more; it had 
some plug business; it had the business of little 
cigars which it had acquired from the Baltimore 
houses; and it was going on making money when its 
success attracted the attention of the powerful plug 
manufacturers of the United States. They at once 
commenced to make war upon it. Tlie Drummond 
Company in St. Louis proceeded to sell at a reduced 
price one of its brands in the City of Philadelphia 
in competition with a brand of the American To­
bacco Compauy. Naturally the American Tobacco 
Company retaliated; and that brought on what is 
known in this Record as the "Plug" or "Battle-ax 

'Var." 
Uy learned friend on the other side would ~ave 

you believe that this was begun by tbe Amencan 
Tobacco Company for the purpose of bringing into 
SU bmissiou the great plug manufacturers. Dut that 
is not the fact. If there is one thing that is clearly 
shown by this Ilecord, it is that that war was forced 
upon us. It was not of our seeking. Of cour~e, we 
were anxious to end it. He quotes a resolution of 
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our Board of Directors instructing the officers of 
the Company to endeavor to end it. Undoubtedly 
we were anxious to end it, for the losses were piling 
up. No business transaction of that sort can be 
conducted without loss. And so we made an at­
tempt to end it; but that failed, and the war went 
on from the year 1895 to the year 1898, when two 
crentlemen named Ray and Hughes, who were pro-
" rooters, having obtained options upon some of these 
plug concerns in the Middle West, came to us and 
offered to sell them to us. Y\te declined to buy. 
That put the matter over for some time, when these 
same gentlemen, Ray and II ugh es, undertook to 
organize a plug concern, and came to us and asked 
us to sell our plug business to their concern. We 
agreed to do it-to take $20,000,000 of stock out of 
a total capitalization of $75,000,000; in other words, 
to sell our business for less than a third of the total 
capital stock. That plan failed. Nothing was done. 
In the meanwhile we bought the Drummond Com­
pany from the heirs of its founder; we bought the 
Ilrown Company, another one of these plug con­
cerns, hecause of the unusual success and popu­
larity of its brand; and then when Ray and Hughes 
renewed their proposals we actually did sell our 
plug business to the Continental Tohacco Company 
for a little over a third, but less than a half, of its 
capital stock. 

We are aeeused by the Government of having 
made repeated purchases; and yet the first great 
transaction that we come across in this history is a 
sale, and not a purchase, of some of our business. 

"\Ve sold our plug business to a company in which 
we had a minority interest; and we never did have 
~ontrol or anything more than a minority interest 
m the stock of the Continental Tobacco Company. 

Mr. Justice Lurton: Did you sell for cash or for 
stock? 



~Ir. Xicoll: "~e sold for stock. 

)Ir. Justice Lurton: For what proportion of th 
whole stork? e 

:\Ir. ~icoll: I say, we received $30 000 000 t f 
~75,000,000. ' ' Oil 0 

l\[:· .Justice Van De;-anter: Did those pr~portions 
contmue? 

Mr. ~icoJI: No; the capital of the Continental 
Tobacco Company was afterwards increased to 
$100,000,000, but we still held $30,000,000 or $37. 

000,000. I will come along presently to the accou;t 
of the merger. 

A great deal is made out of the fact that llr. 
Duke became the President of the Continental To· 
bacco Company. Unt that was not in the contem· · 
plation of the parties when the company "·as or· 
ganized; and he became president only on account 
of the disputes which arose between the other can· 
di dates. 

II ere, then, was the Continental Tobacco Com· 
pany doing a plug business, and the American To­
bacco Company doing a smoking and a cigarette 
business; and they were not competing concerns. 
There is no competition between plug on the one 
hand and cigarettes and smoking tobacco on the 
other. They are made from different kinds of to· 
bacco, by different processes, sold in a different way, 
and have an entirely different class of consumers. 
Ilut naturally the securities of the two companies 
drifted into tJ1e same hands. l\Ien who had stock in 
the American Tobacco Company were naturally at· 
tracted t01vard the shares of the Continental To· 
bacco Company; so that in a few years a large 
amount of these stocks were found in the same 

hands. 
That brings us to the year 1899. 
In 1899 the American Tobacco Company pur· 

chased the Union Tobacco Company, which was a 
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new concern organized by a group of financiers who 
had acquired a considerable business in smoking 
tobacco and cigarettes; one motive being, as stated 
by 1\Ir. Duke, to bring about an ~ssociation wi~h 
powerful financial interests who nugl~t prove of mu 
in the further development of the business. 

Consolidated Tobacco Company. 

In 1901 the American Tobacco Company ucchlt:(l 
to extend its lines by going into the cigar business. 
That required aduitional capital. At the same time 
difficulties had arisen about the development of the 
trade in foreign countries, particularly in England; 
and more capital was necessary for that purpose. 
Various plans of raising money were proposeu-

- either by issuing bonds or by increasing the stock­
but noue of them was found to be practicable. So 
there was formed in lDOl the Consolida tcd Tobacco 
Company, with a cash capital of $30,000,000 (after­
wards increased to $40,000,000 in cash) ; and the 
Consolidated Tobacco Company then made an offer 
to tl1e common stockholders of the American To­
bacco Company and the Continental Tobacco Com­
pany. They offered to buy their shares with the 
four per cent. Louds of the Consolidated Tobacco 
Company. Tbey offered the stockholders of the 
American Tobacco Company two for one---that is, 
~200 in bonds for $100 in stock. To the share· 
holders of the Continental Tobacco Company they 
offered $100 in bonds for $100 in stock. So that the 
shareholder of the American Tobacco Company who 

, had been getting six per cent., if he accepted this 
offer, got eight per cent.; and the shareholder in 
the Continental Tobacco Company, who had never 
received a dividend, got four per cent. 

It is not surprising that a very large number of 
the stockholders of the Continental and the Amer· 
ican Tobacco Companies accepted this offer; while 
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the men who put up the $40,000,000 pledrred their 
mon.ey as security for the payment of the b~nds and 
the interest upon them. 

Merger in 1904. 

So we have the Consolidated Tobacco Company 
~ormecl in 1901. That was not a company condnct­
mg a manufacturing business. It held the common 
stocks of the American Tobacco Company and the 
Continental Tobacco Company. But, as I have just 
pointed out, they were not competing concerns. 
One was doing a plug business, and the other a 
smoking and cigarette business. That went on until 
1904, when it was determined to form a new cor· 
poration on account of the confusion which existed 
about the securities upon the exchange, and in order 
to effect some additional economies in the business. 
At this time this was the condition of the securities: 

Tbe American Tobacco Company had out its pre· 
ferred stock and a small remnant of its common 
stock. 'l'he Continental Tobacco Company had out 
its preferred stock and a small remnant of its com· 
mon stock. The Consolidated Tobacco Company 
hacl out $150,000,000 of these four per cent. bonds 
which it bad issued for the purpose of purchasing 
these common stocks. The Consolidated Tobacco 
Company had also its common stock. Andi~ _ord:r 
to he rid of that confusion about the securities, it 
was acrreed to merge these three companies-the 

~ . 
Consolidated, the Continental, and the American-
into a new company, called the American Tobacco 
Company, under the laws of the State of New 

Jersey. . . 
An e<]_uitable distribution of the securities w~s 

arranged. The preferred stockholders ~f t e 
American and of the Continental Compames got 

t · · The bonds. the first lien upon the proper y, VIZ.· h d 
The bondholders of the Consolidated Company ~ 
their choice: They were either to receiYe bonds m 
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the new company, or, at their election, some pre­
ferred stoc:k; while the common stockl101ders of the 
Consoliclatecl Company received the common stock 
of the American Tobacco Company. Of course a 
transaction of that sort coul<l not be expcuted with­
out some differences of opinion. I~itigation arose 
in the State of :New Jeri:;ey; and the whole matter 
was consiclerecl and thrashed out in its courts, 
and finally <lccicled in fayor of tile legality of the 
merger. 

Such, in brief, is the history of the Amel'ican 
Tobacco Company from 18UO to 190-!. 

lir. Justice Lnrton: 1Yas tllere an opinion in the 
merger case t1rnt you speak of? 

Ur. Nicoll: Ye3, your Honor. It is referred to, I 
think, in the brief. 1 

The American Tobacco Company. 

The American Tobacco Company, formecl in this 
way, is not a liolding company. It has factories for 
the manufacture of its products in :X ew York, in 
Baltimore, in Richmond, in Durham, in Danville, 
Louisville, in St. Louh;;, ]n Cincinnati, in Chicago, 
in :MidclJetown (Ohio), and in other places. It 
manufactures in its own factories the greater part 
of its output. Out of a total output of all concerns 
in which it had an interest of 3,900,000,000 ciga­
rettes in 1906, it manufactured 3,200,000,000. It 
manufactured in its own factories 94Z,OOO,OOO little 
cigars, as against 12,000,000 manufactured in the 
factories in which it held stock. It manufactured 
98,000,000 pounds of plug tobacco in its factories, 
as against 68,000,000 pounds manufactured in the 
factories in which it held stock. And the only 
branch of the tobacco hnsiness in which the com-

1lkclheimer v. Consolidated Tobacco Co., 59 .Atl. Rep., 363; 
not in N. J. Court Reports. Complainants never took the 
case to the Court of Errors and .Appeals, so a few days later 
an order was entered dismissing it. 
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panies in which it liolus stock manufacture m 
tl · ore 

tan 18 manufactured in tlie factories of the Ameri· 
can Tobacco Company is in the case of the smokina 
tob~cco, for reasons which will appear as I proceed~ 

Tue American Tobacco Company lias become a 
corporation whose shares arc widely distributed. 
My learned a<lvc.rsary talks about this business be­
ing in the control of six or eight men. Of course 
this corporatiou is not unlike many corporations 
where quite a small number of men own a large 
proportion of the stock. But as the tobacco com­
pany bas grown, the stock has been widely dis· 
tributed. 

"\Ve arc not dealing here with any question of six 
or eig-ht men. lVe are dealing with thousands and 
thousands and thousands of iunocent holders of 
these securitiei;;, who haye followed the modern 
lwbit of investing their savings, not in lands as 
formerly, but in the securities of well-established 
companic>~, in whose management they feel confi­
uenee, anu whose prosperity they feel to be a:s-

sureu. 
At the end of the year 1907 there were 109 holders 

of preferred stock holding at least 1,000 shares, and 
4, 7 45 holtlers of preferred stock holding less than 
1,000 shares; ±8 holuers of common stock holding 
at least 1,000 shares, and 58-i holders of conuuon 
stock l!oldiug less than 1,000 shares. The bonds, 
which amount to $50,000,000 of one issue and S60,-
000 000 of another, or $110,000,000 in all, are rery 
widely distributed, and are held hy institutions and 
inuividuals in all parts of the United States. 

American Snuff Company. 

'Ve come now to the American Snuff Company. 
. 1. · t the arO"ument of 

One wonld tlunk from istemng o 0 

. Att General that the per· 
the learned Assistant orney· 
sons in control of the American Tobacco Comp:::. 
had deliberately set out to buy all the snuff 
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cerns in the United States. Ilut no such thing as 
that is shown by this Record. The Snuff Company 
is a.nother instance of a sale by the American 
Tobacco Compauy, and not a purchase. It came 
about in this way: 

I have already told your Ilonors that in 18~1 we 
bought in Baltimore a smoking and snuff business 
conducted by Gail & A.x. 1Ve did not buy the snuff 
business because we wanted the snuff business, but 
because we wanted the smoking tobacco business. 
But, a~ very often happens in these factories, the 
smoking tobacco business had associated with it a 
little snuff business. Anu in that way we came into 
possession of a small amount of snuff business. 

Again, at its organization in 1898 the Conti­
nental Tobacco Company had acquired the J;oril­
lard business, which had quite a large snuff busi­
ne.ss. Ilut neither the American Tobacco Company 
nor the Continental Tobacco Company had any 
snuff organization. 'l'he snuff business is an en­
tirely different business from. the tobacco business 
-that is, the smoking business or the plug business. 
Snuff is made out of different materials. It is 
manufactured by different processes. It is sold on 
different selling plans, and it goes to an entirely 
different class of consumers. In order to conduct it 
properly, it requires a separate organization; and 
we had none. 

That was the situation in the year 1900. About 
a year and a half or two years before that, certain 
snuff manufacturers entirely independent of us had 
organized the Atlantic Snuff Company. They had 
acquired the business of several large snuff con­
cerns, but they did not acquire the business of the 
American Tobacco Company nor of· the I.Jorillard 
Compauy. They went on with their snuff business 
for a while until 1900. Then, only in order that we 
might have some effective organization for the 
management of our snuff business, we co-operated 
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with them to form the American Snuff C 
Th t d ompany, 

ey urne over the business of the Atlantic Snuff 
Company, and we turned or-er to the American 

:.:i~ff Company our business. They received 
.. 1 ,u00,000 worth of the preferred stock and $2,500,· 
000 of the common stock. \Ve received $2,500,000 
of the common stock and !$7,500,000 of the preferred 
stock. At the same time the American Snuff Com. 
pany purchased the business of :Mr. Ilehne of Phila­
delphia, for $2,000,000 of preferred stock and $1,· 
000,000 of the common stock. 

Hy this transaction the American Tohacco Com­
pany acquired no control of the Snuff Company; for 
the preferred and common shares had an equnl vot­
ing power. It has never had any control of the 
Snuff Company. It has never had anything more 
than an investment in the Snuff Company of about 
forty per cent. The first President of the Snuff 
Company was )1r. Helme, of Philadelphia. He was 
succeeded hy :\Ir. Condon. Neither of them was 
or bad ever been in any way connected with the 
American Tobacco Company. It has its own buy· 
ing organization, its own selling organization; and 
the relation of the American Tobacco Company to 
it is nothing more than that of a holder of its securi· 
ties in consideration of a sale of its property. 

A great deal is said about the large percentage 
which the Snuff Company has acquired of the snuff 
trade. Ilow has such a percentage grown up? 
It appears that this percentage has come about, not 
by acquiring the business of competito:s, but on 
account of the business which the American Snuff 
Company it.__..::elf has de"Veloped. When it was 
formed it did a business of 9,000,000 pounds out ~f 
13 000 000 pounds. It is true it bought some husl· 
ne~ses: It bou<rht De Voe's business; it bought the 

" h · 't bou<rht Standard Snuff Company's usmess; 1 
"' 

Wevman's business. But most of those purcb~ses 
wer~e insignificaut. By those purchases it acqmred . 
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an additional business of only 2,000,000 ponmls. 
But it bas now achieved a business of 22,000,000 
pounds. So that if you udd the 2,000,000 pounds 
which it acquired to tlle 9,000,000 whicll it hnu 
when it was organized, we find tllat by the unusual 
activity and intelligence of its management it bas 
doubled its own business. 

American Cigar Company. 

Tlle Assistant Attorney-General makes a great 
criticism upon our going into the cigar business. 
He said that having acquired the snuff busincRs we 
had branched out to get control of the cigar busi· 
ness. Well, if we <li<l we have certainly been very 
unsuccessful; because, as I ha-ve said, we never had 
more tllan sixteen per cent. of tlle cigar business, 
and that has decreased to fourteen per cent. llut 
why should we not have gone into the cigar busi· 
ness? If we had succcedcu in other branches of · 
trade, why should not some of our surplus he ex· 
pended in expanding our traue in the direction of 
the cigar business? The cigar business is an im· 
mense one. There are seven tllousand millions of 
cigars produced annually in the United States, the 
value of the output being $350,000,000; and all that 
we have ever done of it is $50,000,000. 

'\Ve went into the cigar business in order to ex­
pand our trade. Having no organization for the 
manufacture of cigars, and having a cheroot busi­
ness of our own which we had acquired in 1891, tlle 
American and the Continental companies in 1901 
co-operated with Powell, Smith & Company (a large 
cigar manufacturing concern) to form Th~ Amer· 
ican Cigar Company with a capital of $10,000,000. 
Afterwards it acquired some manufacturers in 
Plorida-

Mr. Justice Lurton: 'Vhat was tllat year, ~Ir. 
Nicoll? I did not catch it. 

Mr. Nicoll: The year? 1901. 
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Afterwards it acquired 80 • 
h · me manufactories 

w ich manufactured cio-ars of a d1'ff t . Fl . o eren grade in 
i or1da. Then it acquired some factories in C b 
an~ Porto Rico. nut it has never done half of ~ha 
b~smess that is done in Cuba either in cigars or~ 
cigarette~; and not over twenty-five per cent. of the 
Cu~an cigars which it manufactures come to the 
United States. 

American Stogie Company. 

It was found from experience that tbe cigar busi­
ness required some subdivision in order to be effi­
ciently managed. Therefore we formed in 1!)03 the 
Stogie Company, which is a concern organized ro 
manufacture the cheapest kinds of rolls of tohacco, 
called stogies and tobies, a kind of cigar that is 
sold for about one cent apiece. \Ve have never had 
more than fourteen or fifteen per cent. of the stogie 
business. 

The stogie business was organized for the same 
purpose as the cigar company-in order that we 
might have a more effective organization for this 
part of our manufactured product. All of these 
companies-the American Snuff Company, the 
American Cigar Company, and the American 
Stogie Company-have separate leaf-buying esta.h· 
lishments. They buy in competition so far as they 
are of similar grades, and have different selling 
organizations and different selling plans. 

English Contracts and Companies. 

That brings me to the foreign business. It was 
a very natnral thing, I suppose, that the American 
Tobacco Company should endeavor to extend its 
trade to foreign countries. At least, we have 
always looked upon it as a proper, and, indeed, a 
patriotic performance, until now. We extended our 
trade abroad as best we could, and among other 
places to Great Britain. The tari1f laws of Great 
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Britain differentiated against us, so that it becam: 
impossible for us to sell any manufactur~d .Ameri­
can tobacco in Great Britain without buying a fac­
tory there. Therefore we bought Ogdens, Limit~d, 
and paid for it $5,500,000 in cash. The Enghsh 
people, alarmed by the American invasion, .o:gan­
ized the Imperial Tobacco Company by un1trng a 
large number of the tobacco manufacturing plants 
in Great Britain. A trade war, begun by the Im­
perial Company, followed, which existed for some 
time at a considerable loss. Finally, the conflict 
was ended in this way: 

'Ye sold Ogdcns, Limited, to the Imperial To­
bacco Company, for stock of the Imperial Tobacco 
Company, most of which we have since sold.- At the 
time when this case was heard we had left only five 
per cent. of the Imperial Tobacco Company's stock. 

Much is said about the fact that we bought Og­
dens, Limited, for $5,500,000 and sold it for $13,-
000,000. But my learned fricncl evidently forgets 
the millions of dollars that we spent on Ogdens from 
the time of our purchase until the time of the set­
tlement. At all events, we made the best trade we 
could with the Englishmen. 

The Imperial Tobacco Company, in turn, sold 
us their business in the United States. Of course, 
it did not amount to as much as our business in 
Great Britain, hecause our tariff was so high that 
no English manufacturer could do much business 
in this country. But still, they had some. We sold 
our business, and they sold their business. When 
we sold the actual properties, we sold what was of 
much more value than the actual properties: We 
sold to the Englishmen and the Imperial Companv 
the right to use our brands in England, and they 
sold to us the right to use their brands in the 
United States. It was a transfer of great and valu­
able properties. And as an incident to the sale in 
either case a covenant was entered into not to c~m-
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pete with or use in competition the properties so 
sold. 

I ask my learned friend, Of what value would 
?ave been our hrands to the Imperial Company 
if we hau left ourselves at liberty, without a cove­
nant, to proceed and manufacture in Great Brit­
ain notwithstanding the sale of the brands? Of 
what value woulu their brands ha-re been to us un­
less we had taken from them a cotenant not to 
compete with us in the "Gnited States and not to 
use in the United States the brands we sold them? 

That is all there is to the English transaction, 
except the export business. Both of these com­
panies had an export business-that is, a business 
foreign to the United States and foreign to England. 
Uoth sold that business, with the brands, to the 
British-American Company. The American To­
bacco Company conveyed its export lrnsiness and its 
factories to the British-American Tobacco Com­
pany, and took cash for the transfer. The Im· 
pcrial Tobacco Company did the same. And the 
Ilritish-American Company has from that time on 
conducted the export business which formerly be­
longed to these two concerns, with enormous addi· 
tions made by its own activities, and has been in 
no sense a holding Company. 

It has been one of the most valuable things ever 
done for (}'rowers of tobacco in the United States. 
Since its ~rO'anization seven years ago the llritish-o • 
American Company has increased the use of Ameri-
can leaf in manufacturing here for export purposes 
from twenty million pounds a year to over thirty 

million pounds a year. 

Supply Companies. 

Now us to our supply companies: On this s~b· 
ject the learned Assistant Attorney-Gener.al m­
dulged in such generalizations as would mduce 
your Honors to believe that we had extended our 
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activities to other branches of business besides the 
tobacco business. Such is not the fact. All 
there is to that matter is this: For the eflicient and 
economical management of a great business it is 
necessary that there should be reliable sources of 
supply of those materials which are used iu the 
manufacture of tobacco, such as tin-foil, boxes, bags, 
licorice, sugar and what not. No great manufac­
turing company can afford to depeud upon chance 
for its supply of such materials. It must have 
them always on hand or must cease manufacturing. 
Take tin-foil, for instance: A constant supply 
of that is necessary for our bm;iness. There­
fore, we bought an interest in the business of 1'Ir. 
John Conley, leaving him in the management, and 
owning a third of the business. 'fheu we acquired 
the Johnson Tin-foil Company, so that in case one 
factory was destroyed 've should have another. The 
Conley Company sells the greater part of its tin-foil 
to us, but it sells to all the other manufacturers at 
the same price. The other manufacturers may buy 
their goods of the Conley Company; or, if they do 
not, and they so choose, they can buy of Lehmaier, 
Schwartz and Company, which is a combination of 
independent manufacturers representing the own­
ers of at least !onr different plants. 'Ye also ac­
quired an interest in a conceru for the manufacture 
of bags and small containers, of which we use a 
great quantity. 

January 10, 1911. 

Mr. Nicoll: If your, Honors please, when the 
?ourt took an adjournment yesterday I was speak­
mg of the supply companies, and had discussed the 
case of the Conley Tin Foil Company, in which the 
American Tobacco Company had an interest. 'Ve 
also acquired an interest in a concern for the manu­
facture of bags and small containers, of which we 
use a · great quantity. 
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These. are the little packages in which smokincr 
tobacco is p~cked. That concern-the Golden Belt 
Manufacturmg Companv-sells to th t · ., us e greater 
par of its product, but it also sells to independent 
manufacturers at the same pn'ce Tl . · 1e same is 
true of the Mengel Ilox Company the C . - ompany 
which makes tbe boxes in which the tobacco comes· 
and the same is true of the Licorice Company an~ 
all of these articles, the cotton containers ~oxes 
and licorice are sold by us to independent' manu­
facturers,. who can also if they choose, procure the 
same articles through others. 

McAndrews & Forbes-The Licorice Company. 

So much was said about the Licorice Company­
the )!cAndrews & Forbes Company-and so much 
was sought to be made of the fact that some years 
ago the Government undertook a prosecution of 
the Licorice Company and its officers that I de­
sire to say a few words upon that subject. 

During the first five months of the year 1906 
the grand jury of the Circuit Court of the United 
States for the Southern District of New York made 
an exhaustive examination of the American To­
bacco Company and its subsidiary companies. All 
of their transactions were minutely investigated, 
but the only one which was made the subject of a 
charge was the one which I am about to discuss. 

Licorice paste is a necessary ingredient in the 
manufacture of plug tobacco. ·when the Con· 
tinental Tobacco Company in the year 1899 ac· 
quired the Liggett & ~Ieyers Company, in St. 
Louis they found that the Liggett & Ueyers Com· 
pany 'were manufacturing their ov.~ lic.orice paste 
a rrreater cost than the price of the hcor1ce paEte to 
th~ Continental Tobacco Company. This convinced 
the president of the Continental Tobacc_o C~mp~Y 
that the profit to manufacturers of he.once "a.s 
inadequate and of the necessity of securmg a per· 
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manent supply of licorice paste at a reasonable 
price. The Continental Tobacco Company there­
upon bought in Philadelphia a concern called 
l\felle:r & Rittenhouse, and enlarged its factory, 
keeping the matter secret from rival manufaturers 
of licorice paste for fear they would refuse to 
seU it. That brought about a consolidation be­
tween l\Iellcr & Rittenhouse and the ~lcAndrewH & 
Forbes Company, which was the oldest concern 
engaged in the manufacture of licorice paste in the 
United States. It had been in business for many 
years, and made the most popular paste in the 
market. The ofllcials of the American and Conti­
nental Companies made up their minds that if 
they could unite that concern with their own, they 
would then have what they deemed neccs~ary for 
their business-a permanent supply of licorice 
paste at a reasonable price. 

Soon after this the president of the Continental 
Company became convinced of the necessity of hav­
ing always on band a two-years' supply of licorice 
root-not licorice paste, but the root from which 
the paste is made. This licorice root grows in 
Ilussia, in Syria and in other parts of Asia, and 
the gathering of it is attended with great difficulty. 
It grows wild, and its collection is interrupted by 
the disturbances which are constantly; occurring in 
those countries. These became aggravated at the 
time of the Japanese-Russian 'Var, and the fear was 
entertained that a two years-' supply of licorice 
root could not be secured except at a prohibitive 
price. It was therefore decided to acquire an in­
terest in the Young Company, a concern manufac­
turing licorice paste at Ilaltimore, and to enter into 
a trade contract with Lewis, another concern man­
ufacturing licorice paste at Providence, in Rhode 
Island. The object in making these contracts was 
not to control the supply of licorice paste, but to 
prevent Young and Lewis from interferin(I' with 

IO 
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the ~Ian. of procuring in Asia the two-years' suppl 
of licorice root which was deem~.'I Y 

_ 1..-u nec€ssary for 
the protection of the hmiiuess. These transactions 
were expressetl in contracts, and were abandoned 
several years before this suit was brought and b 
fore the indictment. The Government sei~d upo: 
these abantlonetl transactions and obtained an in­
dictment against the :\IcAndrews & Forbes Com­
pany, the Young Company, and included in the in­
dictment Mr. Jungbluth, the President of the Mc­
An<lrews & Forbes Company, and :\Ir. Young, th~ 
Prc~ident of the Young Company. They were all 
indicte<l for a violation of the Sherman law. Upon 
that trial we showed the jury just what we have 
showed the Circuit Court here-all our business 
transactions and methods, so far as they related 
to licorice paste; and while the jury, under the in­
struction of the Court, found the companies guilty, 
because of the terms of the written contracts long 
al)andoned, they acquitted the indhitluals who had 
actnally made the contracts, because they were 
able to see what everyone connected with the case, 
except the Government, "ra8 able to see, that there 
was no intention on our part to harass or oppress 
our competitors, and that the violation of 1av.', if 
it existed at all, 'vas purely a technical one. 

Now, from that time on the situation with re­
gard to licorice paste has been this: 

There arc other manufacturers of licorice paste 
besides the .hlcAntlrews & Forbes Company. One 
is Lewis, of wbom I have just told you, now alto­
o·etlier indepedenent of us. Another is 'Veaver & 
Sterry, of New York. Another is the Pharmaceu· 
tical Works, in Jersey City. But the hlcAndrews 
& Forbes Company is the largest, and it ~Ils the 
greater part of its products to the American To· 
Lacco Company for the manufacture of its plug 
tobacco. It also sells to such independent manufac· 
turers as desire it. There is nothing in the world to 
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prevent any independent manufacturer from mak­
in" Jicorice paste himself, and some of them have 
do~e it-notably j\lr. Larus of Uiclnnond-l>ut the 
l\Ic.Andrews & Forbes Company has such an estab­
lished reputation, and its conduct is so fair, that 
the independents prefer to use it rather than to go 
into the business on their own account. Therefore 
we sell it to them at exactly the same price as 
it is sold to the .American Tobacco Company. 
Jn other words, we offer the independents a ten-year 
contract at eight ~ents a pound-the same contract 
as is made with the American Tobacco Cornpnny. 
If thev do not want to enter into a ten--vear con-. . 
tract, but want a. contract from year to year, we 
sell it to them for one cent a pound more-nine 
cents a pound. So that the situation of the inde­
pendent maunfacturcrs with regard to licorice 
paste is this: 

Thev can have a ten-Year contract at the same 
~ ~ 

price as tl1e American Tobacco Company; or they 
can haYe a contract from year to year at nine cents 
a pound; or they can buy of the independent manu­
factnrers of licorice pa~te whom I have just men­
tioned; or, if they choose, they can go into the 
manufacture of licorice paste themRelves. It seems 
to us that this conduct is so eminently fair that no 
just criticism can be made of it. Certainly no one 
can spell out of it any attempt on our part to re­
strain trade in licorice paste. 

Nature of Transactions Shown by Record. 

I have now gone over briefly the history of the 
birth and growth of the American Tobacco Com­
pany. 

What are the transactions shown? The only 
ones that are impugned by the Government fall 
within the four following classes: . 

(1) Consolidation of competinr:r manufacturinfr . ~ ~ 

mterests through the formation of a. corporation, 
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and the transf:r to it of the respective properties 
of the competitors in exchange for stock of th 
vendee corporation or for cash. e 

' ' 
( 2) The purchase by a corp~ration of the prop-

erty of a competitor directly, or the purchase by 
such corporation of the whole or part of the capital 
stock of such competitor, generally for cash but . . ' m one or two mstances in exchange for the shares 
of the capital stock of the purchasing corporation; 

(3) The purchase by a tobacco manufacturing 
company for cash of all or a part of the capital 
stock of a corporation engaged in the manufacture 
of materials used by the yendee company, such as 
wooden boxes, cloth bags, licorice paste, &c. 

( 4) The purchase by a tobacco manufacturing 
company for cash of all or a part of the capital 
stock of a mercantile corporation engaged in sell­
ing at wholesale or retail manufactured tobacco, or 
the products of tobacco. 

Now, tlte judgment below did not condemn the 
two last transactions-which we may call the two . 
minor transactions-but it did condemn the two 
major transactions, on the sole ground that com­
petition in either case I.tad been suppressed, and 
that any suppression of competition, no matter how 
brought about, and even by the purchase of a com­
petitor, was a violation of the Sherman Act. 

Different Products of Tobacco Not Competitive. 

Your Honors must not assume from the general 
statement of the character of tlte transactio~s 
shown that each consolidation and each purchase m 
this Record was a consolidation or purchase of co~­
petitors. The peculiarities of the tobacco huSJ.· 
ness really put it in a class by itself. Th~re are 

. . f t b so many different 
So many varieties o o acco, h diff cnces 
gra<les of the same general variety, sue er 



31 

in the processes of manufacture, and such extrordi· 
narV and fundamental differences in the tastC8 or 
the ·consumers, that it cannot be said that the -vari· 
ous products compete with each other in the same 
way or to the same extent as with other stuple 

goods. 
Even if yon consolidate several plants making 

cigarettes from a crop like the flue-cured tobacco, of 
Virginia, you have not joined together things which 
are necessarily competitive, for a consumer's at­
t:a.chrnent to one brand of cigarettes docs not easily 
change to another, and he may give up smoking 
cigarettes altogether if he cannot find the brand to 
which he has been accustomed. It canot strictly 
be said that Ilavana cigars compete with dome8tic 
cigars, for the smoker of one rarely uses the other. 
And when we come to the great divisions of the 
tobacco trade, it is clear enough that there is very 
little, if any, competition among them. Cigarettes 
do not compete with plug tobacco. Snuff does not 
compete ''rith cigars. Smoking tobacco does not 
compete witll cheroots; all-tobacco cigarettes do not 
compete with paper cigarettes. Cigarettes made 
from Virginia tobacco do not compete to any extent 
with cigarettes made from Turkish tobacco. Dry 
snuff does not compete with wet snuff at all; and 
the snuff which is used by the Swedes in the north­
west is in no competition with the wintergreen or 
other flavored snuffs which are consnmed by the 
factory girls of New England. 

Mr. Justice Holmes: I was wondering who it was 
that consumed snuff. You hardly ever see any­
body fake it. 

Ur. Nicoll: It is consumed in the ractories, I 
tllink. 

)fr. Justice Holmes: It is consumed in the fac~ 
tories? 

Mr. Nicoll: Yes. The tll~ry of the Government 
througllout has been that every consolidation was 
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a consoliuation of competitors and th t 
h ' a everv pur. 

c ase was a. purchase of competitors. • 

Mr. J .. ~1sticc McKenna: 'Yill you repeat that? 
).fr. Nicoll: I say, the theory of the Go,·ernment 

through~ut has been that eYery eonso1ida6on was 
a consohdation of competitors, aud that every pur­

chase was a purchase of competitors. But I say 
that a careful examination of this Record will 
show, for the reasons which I have stated that eyen . ' 
m the original organization of the American To-
bacco Company and the subsequent organization of 
the Continental anu Snuff Companies, there was 
much less elimination of competition than would 
naturally l)e suppm~ed; while the additional plants 
and brands purchased were often not in competi­
tion at all ·with the business to which they were 
added. 

The American Tobacco Company, as it stands to­
day, is not an aggregation of competing plants. It 
is rather an as."i-ociation in one company of the <lif· 
ferent non-competitive departments of the tobacco 
trade. 

No Transaction Shown Violates First Section. 

Coming now to the transactions shown, and with­
out discm'.lsing whether or not these transactions 
relate directly to commerce, or whether they relate 
to anything but the instrumentalities of prodnc­
tion a,q <listinguishcd from the instrumentalities of 
commerce we contend that these transactions are 
not contr~cts, combinations, or conspiracies witl1in 
the meaning of the anti-trust la'\\·. It is a matter ~f 
history that after the Trans-:lfissouri case, the bus1· 

ness interests of this country became greatly 
alarmed and sourrht to obtain in the .Joint Traffic 

' 

0 

·1 ·1 tl case a mo<lification of that decision. '' n e ie 
Court adhered to its former judgmen~ the late 
lamented :Ur. Justice Peckham, who rendered t~e 
opinion of the Court, took occasion to say certam 
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tilings rcnssu ring to the lrn sin ess in ter.csts ~)f t 1t e 
country. Your Honors are familiar with Ins lan­
gnage. He wrote in part, as I recall it, that the 
form~tion of corporations for linsinc~s pnrposes 
aml the purchase of a competitor or the with<lrawal 
from trade of a competitor l1a<1 ncycr hccn regawlcd 
as n violation of the Sherman la\\·, Hotwitl1~tnnding 
the incidental suppression of competition. There 
is no manner of dou lJt t.ha t, after the dccis ion of 
illis Court in the Knight case, and the reaRsnring 
language of tl1e Court in the .Joint Traffic c~f'-(', that 
the entire fogal profes~ion and all manufacturing 
interests belict"eu that tl1ese transactions were law­
ful and did not ofrend the Sherman law. 

I suppose the Court will take jnuicial notiee of 
the fact t.hat after thrse bYo <-lccis~nns the era of 
consolidation in this conntry beg-an. Scn~ntr.en 
States pa5iscu l::nYs autl1orizing mergers, the organ­
ization of meq~ed companies, and the l101Uing of 
stock in one company l)y another. Is it possilJle 
that all lawyers and all laymen have ma<lc a mis­
take on this subject? You cannot say that all men 
intended to violate the law. It will not <lo to bring 
an indictment against all the business interests of 
the country. No? All men uid not in tenu to vio­
late the law. If the law was violateu, then a mis­
take were made, and if all men were mhitaken j t is: 
certainly one of the most unfortunate mistakes that 
has ever been made in the history of our affairs. 

Now, all of this was fairly presentcu to the Court 
below. We relied on these cases, and we pointeu 
out to the Court that the decision of the Court in 

'th.e Northern Securities case had no application 
liere. That was a case relatincr to railroads and this . ~ 

IS a case of manufacturers. 'Ye contended that that 
was a case relating to the instrumentalities of com­
merce, and that this was a. case. which relates to the 
instrnmenta.lities of production-not commerce, but 
the forerunner of commerce. We pointed out to the 
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Court that in the Xorthern Securities case the rail­
roads were under the legal duty of competition, and 
the uuty of continued. existence in competition 
while no such duty rests upon manufacturers wh~ 
may wind up their business and retire from tr~de at 
any time. "~e pointed out to the Court the lan­
guage of the first section of the Anti-Trust Act, -
which con<l.emne<l. combinations in the form of trust 
or otherwise, and argucu that this Court had de­
ci<l.e<l. that the formation of the Northern Securities 
Company was little different from the formation of 
a trust which had existed at the time of the passage 
of the Anti-Trust Act. For the Court held that the 
Northern Securities Company was but a custodian 
or trustee, and practically that the shares of stock 
of the Northern Securities Company were equiva­
lent to the certificates of interest, which in the 
former trust had been issued. hy the trustees who 
held the stocks of competing companies. 

All this, I say, we argued.; but the Government 
contended. in the Court below that the suppression 
of competition, whether by the formation of a cor· 
poration, or whether by the purchase of a com· 
petitor, constituted. a violation of the Sherman law; 
and tbe Court so held, even going to the extent of 
sayina that the formation of a partnership by two 
e:x:pre~smen who were conducting a small trade 
across State lines was a violation of the Act. 

Government's Changed Position. 

I am not at all surprised that upon this argume~t 
the Government has beat a swift retreat, or that it 
st.anus aghast at the consequences of its o~·~ con; 

t t . n nut the fact remains that the dec1s10n o 
en 10 . f the 

the Court below was brought ~bout because o n· 
. . tence of the learned Assistant Attorney-Ge 
ins1s . ed th le of com· 
eral that this Court had establish e ru 
petition in all cases, even for manufacturers. 
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Now, tlie Government has changed its position. 
The main brief, which bears the i;;ignature of the 
Attorney-General and the learned .Assistant Attor­
ney-General, repudiates the decision of the Court 
below altogether, and seeks to maintain tllc decree 
upon diil'erent gronnlls. They say (pp. 52-3 of their 
brief) : 

"Of course we do not insist that ei:cry contract or 
arrangement which causes the elimination of a com­
petitor in interstate tralle is ncce~sarily unlawful. 
T·he statute was intended to foster, not destroy, 
business operations, universally rr.garued as pro­
motive of the public welfare. 

"Accordingly, we do not a-·rouch, and will not at­
tempt to snpport the extreme construction of the 
Act adopted by the presiding judge below under 
which he declared, in substance, that it would be 
unlawful for any two individuals driving rival ex­
press wagons between villages in contiguous States 
to combine forces by forming a partnership," and so 
forth, as I have quoted it. 

And in another part of the brief, at page 99, we 
find this statement of the Government's present 
position: That even a concentration of competing 
businesses, resulting in power to control prices or 
stifle competition, is not within the Act, provided 
the concentration occurs as an incident to the or­
derly growth and development of one of them. 

Mr. Justice Lurton: Prom what page do you get 
that? 

· Mr. Nicoll : From page 99 of the brief for the 
United States. These are important concessions 
which, in my judgment, ought to result in a reversal 
of the judgment and dismissal of the Government's 
bill. The new contentions which the Government 
now puts forth, as we understand them, are equally 
untenable. At all events, we unite with the Govern­
ment in a repudiation of the opinion of the Court 
below. We join with them in stating that the elimi-
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nation of competition is not the test of violation of 
the ~herm~n law. We unite with the Government 
now m saymg to this Court that every contract or 
arrangement whieh euuses the elimination of . 
competitor is not necessarily unlawful and that a. 

• ' e. 
concentration of competing businesses occurrin(l' as 
an incident to orderly growth and develop~ent 
with its resulting power over prices does not offernl 
the Act, even if competition previously existing is 
terminated. And we say, as I have just encleavor-~d 
to point out to you in giving the story of the birtll 
anu growth of the American Tobacco Companv ., 
that the history of the uevelopmcnt of this Company 
is the history of the lawful and orderly growth and 
development of a great business. 

Yon will search in vain to find in this Record any 
of the transactions which tlJis Court has condemned 
in many deci<led cases. There is nothing here such 
as was uenounceu in tlJe Addyston Pipe & Foundry 
case, or in ::\Iontague vs. Lowry, or in the Conti· 
nental 'Vall Paper case, or in many of tllc decisions 
in the li'edcral courts where contracts between inde­
pendent manufacturers not to compete or to main­
tain price, or to divide territory, liave been con­
uemned. TlJere is certainly no eviuence in this 
Record of a plan or scheme to restrain trade such as 
Mr. Justice Ilolmes pointed out in the Swift case, 
or sueh as Ur. Justice )IcKenna point~d out in 

the Shawnee case. 

Government's Present Position. 

'Vhat now are the contentions of the Govern­
ment? '1 confess that I have found some difficulty 
in co~prehending them. The best we are able to_ do 
with refl'ard to the first section is this. Our vi:: 
of the ~resent attitude of the Government wit 
respect to the first section is as follows: 

.ti. be eliminated First Although compet1 on may 
· "t d althourrh there by the purchase of compet1 ors, un ~ 



may be a concentration of compe.ting businesses 
brought about by orderly development without vio­
lating the Act, yet the Record in this case shows 
an actual intention to r~strain trade. 

Second. Such actual intention to restrain trade 
is, however, not very material; and if the evidence 
of such actual intention can not be found in this 
RecO'rd, nevertheless, lhe Act is vio1ate(l because the 
necessary effect of the defendants' business opera­
tions is to directly impose material restraint upon 
interstate commerce by the suppression of free 
competition in what is called its broad nnd general 
sense. 

Your Honors interrogated the learned .Assistant 
Attorney-General yesterday about his position. I 
have spelled out the present position of the Govern­
ment relying upon quotations from the brief, and 
have put it in those two propositions. N01v, let 
us take them up in order. 

The Chief Justice: Just read the propositions 
again. 

Ur. Nicoll : The two propositions? 
The Chief Justice: Yes. 
Mr. Justice McKenna: Are these propositions 

stated as you are now stating them in your brief? 
~Ir. Nicoll: Are they in my brief? 
Mr. Justice McKenna: Yes. 
:Mr. Nicoll : No; they are not in my brief. This 

is my argument, after reading the Attornc-v-Gen-
cral's brief. · 

'fhe Chief Justice: ~rhat is what I am trying to 
get at. I ask you to restate them. 

)[r. Nicoll: I will state them. Your Honors 
understand that this is our interpretation of the 
Government's present position? 

Ur. Justice ~fcKenna: Yes. 
~Ir. Nicoll: 'Ve may be wrong as to that; but, of 
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course, if we arc the Attorne G . Tl Y- eneral will sav 8 
ie~e are the two propositions: · 

0
· 

First. Although competition may be eliminated 
by the purchase of co~petitors, and although there 
may Le a concentration of comnntin" bu . b - .t'" ~ 8rnesses 
~oug~t about by orderly development without 

nolatmg t~1e Act.' yet the Record in this case shO"~·;s 
an actual mtcnt1on to restrain trade. 
. Second. Snch actual intention to restrain trade 
is, howerer, not Yery material; and if the evidence 
of such actnal intention is not to lie found in tbe 
R.ecord, nfiertheless, the Act is violated because 
the necessary effect of the defendant's busi· 
ness operations is to directly impose material re· 
straints upon interstate commerce lly the suppres­
sion of free competition in what is called its broad 
and general sense. 

No Intention to Restrain Trade. 

Now, let us take them up in order. Wliere does 
the Government discoyer in this Record any such 
actual intention to restrain trade? You certainly 
cannot discover it in the history of the organization 
of the American Tobacco Company in 1890-a la1''· 
ful consolidation at the time-a lawful consolida· 
tion brougllt alJout for the purpose of fostering 
the trade of tlle parties interested. You certainly 
cannot discover it in tlie fact that afterwards it 
made purchases which were really nece~sa.ry to 
preserve the existence of the Company, such as 

P
lu(J' smoking tobacco and little cigars, to meet the e' . 

prejudice which had arisen ~gainst _Pa_rer cigar· 
ettes. You certainly cannot discover it m the sale 
of our plu"' business to the Continental Tobacco 
Company ;r in the sale of our snuff llusiness to tb.c 
Snuff Co~pany, or in the sale of our cheroot busl· 

ness t-O the Cigar Company. . . 
1Ve never bourrht to suppress competition. . 
::.\Ir. Justice ~IcKenna: That is another propos1· 
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tion-to say that you did not. Does tllat destroy the 
arrrument of the other side? 

)Ir. Nicoll: The other siue said that we did, and 
that that is where they discovered it; hut I say 
there is nothing to their argument. 'Ye never 
bouo-ht to suppress competition. Take the very 

!:l • 

first purchases. "~e had no cheroot business, 
and we bought a cheroot factory. "~e liad 
no plug business, and we bought a plug fac­
tory. ".,.e bad no business in little cigars, 
and we bought three factories engageu in 
their manufacture. None of these were compet· 
ing businesses. And arterwaru, every brand anu 
every factory that we bought we bought ns an in­
\estment. l\7 e bought for cash or the cq ui val en t 
of cash. E"ery single in"estment that we have 
made has been in a brand out of which we thought 
we could make money, and in most instances we 
haye not been disappointed. 

Most of the purchases were made from 1890 to 
1901, hut there were periods of months and years 
when no purchases were made at all. 

For every purchase there were good and suf­
ficient reasons, fully stated in the clear and con­
vincing testimony of 1.Ir. Duke, the President of the 
American Tobacco Company, which I trust your 
Ilonors will read. Sometimes a purchase was made 
because the factory manufactured a kind of product 
entirely different from anything manufactured by 
the American Tobacco Company or the Continental 
Tobacco Company; sometimes because we saw in a 
dormant brand great possibilities of development; 
sometimes because a brand had achieved a sudden 
popularity without pushing; sometimes because we 
needed the large supply of tobacco leaf which a 
factory happened to have on hand; sometimes be­
cause the factory had an exceptionally crood loca-

• b 

hon; sometimes because the business was conducted 
upon a different selling plan; and sometimes be-
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can~e there · "as an opportunit to 
acconnt of deatl ,1 • Y purchase on 

• t or a ueR1re to witlluraw from . 
ne~s. nut always it wa:-; for reasous which ·wbu~1-
appeal to busiBess nwn who were . ou d 
t l I - anxious and able 
o {eye op aud expand along lines with which ti 

were familiar. iey 

. Xow,_ if you cannot disconr evidences of actual 
mtent in these purchases and . . 1 . . ' or1gma consoh!la· 
hon, where tlo you discover it? 

The Covenants. 

'l'he karnetl Attorney General savs · 
~ . 

""\re discoYer it in the covenants wldcl1 vou 
tool~ f:·orn tl1c vendor8. You took in alr1~m;t 
eve1T rnstance from the vendors a covenant 
u po11 the sale of the lmsinc88, or the hranrl: 
not to engage in business within a certain 
terl'i tory for a certain time; antl the fart that 
you took so many of those covenants is evi· 
dence of your intention to restrain trade.1' 

The facts in regard to tbc covenants were these: 
There were uo covenants taken from the original 
manufacturers who transferred their business to the 
American 'l'obacco Company; but experience soon 
showed that if the yalue of the business and brand 
transferred was to be preserved covenants were 

necessary. 
2\Ir. Jnstire :.\IcKenna: "'ill you repeat t~at, 

please? 
Mr. Xicoll : I say, there were no covenants taken 

from the orirrinal manufacturers "'·ho transferred 
~ 

their business to the American Tobacco Company; 
lrn t experience soon sho·wed that these co,·enants 

were necessary if we were to preserve the value of 
the business. ~ 'l'he coyenants required the cove­
nantor not to cnga rre in business in competition 
with the property t;ansferred for a given period of 
time, and practically throughout tlle United States. 
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\Vere they reasonable covenants? Certainly the time 
was reasonable, the period being from one to fifteen 
years. 'Yas the space reasonable? rrhe eyidence in 
this case shows lhat the branus arc sold all over the 
e ni tcd States; that Virginia tobacco is ll opu 1ar in 
New England; tlrnt the tohnceo mnnufactured in 
the Carolinas has its gn•atest s<ilc on tlle Pacific 
Coast. So that to prcst'rve the hrands the cove­
nants m11st bc exteusirc. Bnt more important than 
that, as liearing on tlle question whether or not 
these eovenants were .taken for the purpo~e of re­
straining trncle, is the fact that no con~nants were 
taken from men who were r--killed in the tobacco 
business. "~ e took cove nan ts from the owners of 
the busincs~, ·whose names were often i<l.entified with 
the trade-mark, such as "lllackwell's Durham to­
bacco," "Spaulding & )lerrick's tobacco,'' "Anar­
gyros' Cigarettes," and other instances of that sort. 
hlany manufacturers of toliacco use their own 
names, and make it a part of tl1e trade-mark. So, 
of course, we took the coyenants from the owners 
·of the business, bnt not from the men who were 
actually capable of manufacturing the tobacco. At 
all stages of our growtll and development there ex­
isted, and there exists to-day in the United States, 
thonsands and thousands of men who were brouaht ~ 

up in the tobacco business, and who are able to go 
into it whenever lhe occasion serves. 

This practice of taking covenants was the result 
of a bitter experience on our part. In 1890 we 
bm1ght from the J. 'Vright Company, of U.ichmond, 
all its brands, including one entitled "'Vinner," 
one called "Pride of Virginia," and one called "~Ias4 

ter 'Yorkman." The gentlemen in the .J. 'Vright 
Company took our money and immediately orcran-
• b 

ized the United States Tobacco Company, and put 
out an advertisement that they were manufacturing 
a brand called "Central Union," which they claimed 
wns. preci~ely the same thing as the brand called 
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"'Vinner," which they had Id t 
b d "P · • so 0 us ; that their 

ran ride of the East" was th . "P ·d . e same thrn"' as 
r1 e o: Virginia" which they had sold to us· ban 

that their brand "U. S Plurr" . th ' d 
" • b v. as e same as 

Master W'orkman" which they had sold t ('r I 
II 

,..
0

.., o us o, 
' pp. i <l-G) • 
'Ve had still another experience: After we 

bought Liggett & ~Iyers, ~Ir. ~loses C. Wetmore, 
who had been the president of that company and 
who had received part of the proceeds which we 
had paid, organize<l the "' etmore Tobacco Com­
pany, and announced to the public that, notwith· 
standing the fact that he had sold to us the "Star'' 
brand, which was the great brand of Liggett & 
Myers, that be had presened the formula, and that 
he was now proposing to manufacture the same 
brand under the same formula with the same em· 
ployees that had been employed by J,iggett & Mye~ 
(Vol. IV, pp. 446-7). 

'Ve had still another experience in the case of 
the Scotten-Dillon Tobacco Company. Upon the 
organization of the Continental Tobacco Company 
in 1898, :Mr. Daniel Scotten had transferred the 
property of this company to the Cotinental Tobacco 
Company. 'Ve took from him a covenant for a 
year or a year and a half. At the expiration of that 
time he came to the American Tobacco Company 
and bought the factory of the old company in De­
troit. "~ e had ceased to use it, manufacturing the 
brands, for economical purposes, elsewhere. We 
actually sold him the factory to go into businesSi n 

· t rs \ery acnerous act on the part of these consp1ra o 
0 

• d h · th fac· aO"ainst trade and commerce. TI e sol 1m e 
t;ry and he proceeded to go into the manufacture of 

P
lu; and smokin<l' tobacco, and announced to the 

o 0 full 
trade that he was prepared to manufacture .a as 
line of tobaccos precisely of the same quality 
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those manufactured by the company that he hnd 
sold to us, he saying: 

"Dealers and consumers througl1out the 
United States are acquainted with the qual· 
ity of the goods manufactured for twenty 
years by the Daniel Scotten Company, and 
as nearly the entire force of employes of 
former years will be with us, our consequent 
aim will be to place upon the market a su­
perior line of goods'' (Vols. II, p. 708, IY, p. 
448). 

It seems to us that experiences of this ~ort fur­
nish a complete justification for taking the co'fe­
nants which we afterwards took for the protection 
of our property. 

Leaf Buying. 

The Government says: 

"We discover an evidence of your actual 
intention to restrain trade in your methods 
of huying leaf." 

To this we reply that there has been no substan­
tial lessening of competition in the purchase of 
tobacco leaf; that tobacco leaf is bought now, as it 
always has been, in competition; and that, on ac­
count of the conditions peculiar to the growth of 
tobacco leaf it is immaterial whether it is bought 
in competition or whether there is only one buyer. 
It appears that there are four great crops of tobacco 
in the United States. There are six minor crops. 
There is the Virginia flue-cured crop-a very large 
~ne, amounting to about 200,000,000 pounds a year. 
t'hen there is the dark western crop, grown for the 
most part in Tenness~e. Then there is the well­
known ·burley crop, and then the great seed leaf 
crop, from which cigars are made, which grows in 
Connecticut, Pennsylvania, New York, Ohio, and 
~Visconsin. The claim is now mad ...... e ~-
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:J[r .• Justice Harlan: Docs it not o-r .. 
t- O\\ m some 

other States-the burley tobacco? _ 

Mr. Nicoll: Hurley grows now in some oth~r 
States. A great deal grows now in Virginia-al­
most as much as in Kentud::y. The claim is now 
made that before the organization of the American 
Tobacco Company there was g·reat competition in 
the purchase of leaf tobacco, which has been sup­
pressed as a result of its organization. But I say 
that the record in this case shows that all these 
tobaccos are sold in competitiou. 

)Ir. Justice Lurton: Is there anything in this 
Hecord concerning an organization of the tobacco 
planters iu the black tobacco district, or the burl~y 
district, to maintain the price of tobacco? 

.Mr. Nicoll: Not a word. 
Mr. Justice Lurton (continuing). Ily reason of 

the efl'ect of these organizations and combinations? 
.Mr. Nicoll: Tbere is nothing of that kind in the 

Rccoru. 
)fr. Justice Lurton: Is there anything here that 

indicates those great organizations of night riders 
which are on foot for the alleged purpose of com­
pelling the planters to adhere to their contracts by 
wllich their crops are put in tlle hands of com· 
mittecs for the Irnrpose of selling them? Is th~re 
anything in tllis Record about that? . 

Mr. Nicoll: Tllerc is not a word. 'l'here is a tct­
ter (Vol. IV, p. 432) here from ~Ir. Duke, t?e 
president of the American Tobacco Company, wnt· 
ten many years ago, refusing to enter into any com­
bination or any organization of the planters; but 
there is notlling on the subject that your Honor 

speaks of. · . · t 
Now, I was saying that in the flue-cured d1st~1c 

of Virginia much of the tobacco is sold at auction. 
It is brought to the markets in w~gon~ by ~~ 
farmers. It is then thrown in loose piles, rnspec 
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by buyers, anu put up at auction to the .highest 
bidder. The farmer reserves the right to w1th<lraw 
his contribution unless he is satisfied with the 
price. In tlle burley anu dark western district 
there is a uifferent method of selling it. Tliere the 
tobacco is packed in hogshea<ls which are hrougllt 
to the market. Samples ar~ then taken, and it is 
sold at auction by saIDJJle. These markets are 
called "breaks," a term that ~·our Honors ~dll find. 
in the Record, 'vhiclt has arisen from the breaking 
of the original package. 

Iu later year8 a pradice has grown up of buying 
from the farmer uircd, but only a Hmall portion of 
tlic tobaceo i8 bought in that way. 

Now, I say that practically all of this touacco is 
sold to the highest uiud.er, and these are tlle com· 
1wti tors : The first competitor is the American 
'robacco Company; then the companies in which the 
.American Tobacco Company is interested, but 
·which have a separate buying organization of their 
own, sud1 as tile Snuff Company, manufacturing 
entirely different kinus of goods from that manu­
factured by tl1c Amer·ican 'robacco Company. Then 
the Cigar Company; the Stogie Company; then the 
representatiYes of foreign governments--France, 
Austria, Italy, Spa in, Portugal, and. Japan, all of 
whom haYc buyers upon the markets. They are 
known as the negie buyers, and they purchase a 
-very large amount of the crop, probably 100,000,-
000 pounds a ycnr. Then there are the speculators 
in tobacco, who ar~ a very numerous class; and 
then the Imperial Tobacco Company, here repre­
sented by Mr. Hornblower, which purchases an­
nually 54,000,000 pounds. In addition to these 
there are all the· indepen<lcnt manufacturers in 
every branch of the tobacco tra<le. So that I feel 
myself entirely justified in saying that the Record 
in tllis case proves beyond all question that tobacco 
is bought in competition. 
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If lhc1·e is one fact which stand t . S OU lil thl.s 
record above all the rest it is this. That th . ' · e prices 
of to~acco leaf have been constantly increasin 
ever srnce the organization of the American Tobacc! 
Company. In some instances the price has in· 
creased one hundred per cent. 

'fhe Chief Justice: You are stating now that 
there has been an increase of the price. Do you 
get at the increased price by the average price of 
tobacco, or bow do you get at it? 

Mr. Nicoll: "TI"e take a series of years, and find out 
what it has sold at per pound in each year. 

The Chief Justice: In each year? Do you mean 
the average during the year? 

Mr. N'icoll: Yes. 
The Chief Justice: You are not taking certain 

periods of the year? 
~Ir. :Xi coll: Xo, sir; I am taking the aYerage. 
The Chief Justice : "X ow, has the effect of this 

competition hcen to lower the prices when the 
American Tobacco Company was buying and there· 
by acquiring the production of the producer, and 
then to raise the prices? That might be done 
ruthlessly, and yet the average might not show it. 

~Ir. Nicoll: There is nothing of that sort in the 

Record, your Honor. 
The Chief Justice: You have not anything ru; ro 

the fluctuation of the prices? 
l\Ir. Nicoll: We have a great deal We have 

tables here, to be found in Volume 5 as one of the 
exhibits in the case, dealing with the annual crop 

and purchases. . . 
l\Ir. Justice Lurton: Do they deal with the d1f· 

ferent types of tobacco? . . 
Mr. Nicoll: yes; they deal . with the different 

types of tobacco. All of the different types are 

dealt with in this table. 
Mr. Justice Lurton: A great part of the tobacco 

of Ohio is hurley. 
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Mr. Nicoll: That has greatly increased in price. 
The Chief Justice: Do I understand yon to say 

that you are making u statement of fact no\v? 
~[r. ~icoll: Yes. 
The Chief Justice: It is very important to get the 

facts accurately, and not to gloss them. Do I un­
derstand you to say that this Record establishes that 
at the marketing season, the general season when 
the producer of tobacco would be expected to market 
his crop, that there has heen a general increase in 
the price of tobacco? 

~Ir. Nicoll: I certain1y do mean to say just that 
(see Vol. II, pp. 126, 18!; Vol. III, pp. 228-9; 
Vol. IV, pp. 266-272, 421, 522). 

Mr. Justice Lamar: Have you any table that 
shows how that advance compares with the general 
advance in prices 't 

Mr. Nicoll : You "ill find a table in the Record; 
but the Government has furnished your Honors 
"ith a table, Appendix C, to its brief, from the 
Year Book of the Department of Agriculture. For 
my own part, I do not commend that table to tbe 
Court, because in my reply brief (p. 12 and its 
appendix) I show that those :figures are not satis~ 
factory at all, but extremely inaccurate; but the 
Record itself contains all these facts. 

The Chief Justice: I do not want to interrupt 
you. I wanted to know the meaning of the terms 
you -were using. That was all. 

Mr. Nicoll: I am glad to be interrupted. I was 
just about saying that there has never been a time 
in the history of the country when the price of 
tobacco leaf has been as high as in the last few 
years, and that is shown by the Record. The 
Government says that the American Tobacco Com· 
pany is not entitled to any credit for this. It is 
true that we do not claim that we have tried to 
increase the price of tobacco. All we claim is that 
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we have enormously increr,secl the tlellland for to· 
bacco; and that we ha-re not interfered at all with 
~he natural law of supply and demand, upon which, 
m the last analysis, the price depends. Your 
IIonors must keep in minds that the lands where 
tobacco is grown are also available for other crops. 
The farmer may grow tobacco or cotton or hemp 
or grass, or he may use his land for grazing. So 
that tobacco is in competition with all these other 
products. Unless ::i. farmer can get an adequate 
price for tobacco he will put his land in cotton or 
grass; but the users of tobacco, the manufacturers, 
must have it, or their factories must close; and they 
must pay the farmer a fair price for it as compared 
with the prk(' which he can get fo1• other crops or 
he will not grow it at all. 

The Chief Jl1stice: Is not that a generalization? 
Is that established in the Record? 

)Ir. Nicoll: That is established be,vond a reason· 
able doubt (see Vol. II, pp. 12!-5, 187; Vol. IV, 
pp. 421-2, 522-3). 

The Chief J us.lice: I merely put you that ques· 
tion. You spoke of the facts, and I put you that 
question. I have a country in my mind where a 
farmer a very honest and straightforward farmer, 
told 1;e that in consequence of operations-I do 
not say how, or why, or whether it came fror:1 the 
price of tobacco-he had practically been rum~; 
because whilst it was rery profitable to nsP. his 
land for tobacco it was not possible for bin~ to make 
a livin(l' out of his land using it for gram or for 
grass. ~hat his was essentia1Jy a toba~co couTitry~ 
and tlrnt if yon deprived him of the right to grow 

t· Ile mav 
his tobacco it meant ruin to that sec rnn. th. 

d I ask you does e 
have been mistaken; an so ' 
proof establish this generalization? . 

l\Ir. Nicoll: That must have been a very ex 

ceptional instance. 



1.'lie Chief Justice: 'VJwt is that? 
t t L be 'll :::t "<"(~rr CXCCf)· Mr. :Sicoll: 'rlw mus uave e - • .; 

tional instance. . 
Tlle Chief Justice: I do not mean to say tlwt it 

was an accurate one. . ~ 
]Ir. Nicoll: Take, for instance, land in h.en-

tuckv, in the Illue Grass region. There could not 
be a;1y question about tlte ability there--

~\fr .• Justice I-fo.rlan: There is a ver,y :-;mall por­
tion of that State that is embraced in the Hlne 
Grass region. 

Tlte Chief .Justice : The country between Yri n­
chester, practically, and the Ohio Ilirer, is called 
the Illue Grass region. 

Ur. Justice Harlan: The Blue Grass region is 
practically in tlte center of the State, and docs not 
embrace more tltan fifteen per cent. of the whole 
territory of the State. 

The Chief (Tustice: I do not want to interr11pt 
you, Mr. Nicoll. 

Ur. Nicoll: I am glad to lia ve yon interrupt me. 
I feel so coufident on this thing about the Uecord 
that I am glad to have your Honors ask me any 
questions with regard to it. 

Methods of Competition. 

Xow, afte1· a1I, tlte main contention of the 
learned Attorney-Geueral is that the evidence of our 
intention to restrain trade is to be found in our 
methods of competition, which the petition cliarges, 
ir. general terms, to have been unfair, oppressive 
and coercive. 

Only nine witnesses were called by the Govern· 
ment to make any complaint of our methods of 
competition. I consider this a most ~mrprising cir­
cumstance. When you consider the enormous 
powers of inv~stigation conferred upon the Govern­
ment as the result of the decision in the case of Ha.le 
v.~. Henkel, the enormons amount of money wliiclt 
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has been appropriated by Congress for this purpose 
and the great number of able and distinguished 
law~ers who have been retained for the purpose of 
makrng these investigations, this beggarly showing 
becomes all the more surprising. At the time when 
this case was tried the American Tobacco Com· 
pany had been engaged in business for eirrhU!~n 
years. During that period millions of me~ had 
come in contact with it a8 growers, manufacturers 
and consumers of tobacco; during that period it 
bought many plants, some of which had been in 
competition with it; it introduced new methods of 
doing business; it put in operation many economies; 
it wrought changes in the method of conducting 
the tobacco trade; it discharged many employcs. 
If it is true, as charged in this petition, that its 
growth and prosperity were due to unfair methods 
of competition which have injured competitors, 
driven some persons out of the trade and deterred 
others from entering it, it is almost incredible that 
the Go\"ernment should bare been unable to pro­
duce some direct and weighty etitlence tending to 
proye the charge. Yet, as I say, only nine wit· 
nesses were produced, and for the most part their 
testimony is so weak and uncertain as to be little 
more than trivial. T\rhat a beggarly showing when 
we compare it with tbe extrarngant language of 

tbis petition! 
Now who were the nine? There was one specu· 

lator i~ tobacco; two jobbers; one retailer; four 
salesmen, and one manufacturer. . . 

1 The speculator was l\fr. Dunkerson, of Lomsvil e, 
Kentucky. His only complaint was that he "'n.s 
unable to continue in business because the Amen-

. d re to the farmer 
can Tobacco Company pa1 mo . rofit 
than he could afford to pay and make his p 

(Vol IY, p. 103). fr 
I 

- T t' llarl"n. n~hat farmer tlo you rec 
j) r. ~ us ice ' '' · " 

to? 
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:i\1r. Nicoll: Ur. Dunkerson was lm;ying from the 
farmers as a speculator, and when the American 
Tobacco Company increased the price to the farmer, 
he felt that that was more tlian lie could pay and 
make a profit, so Ile went out of lrnsine~s and tnrned 
his attention to tile export tobacco trade in whicll 
he has greatly prospered. 

)Ir. Justice Ilarlan: Do you mean to be under­
stood as saying tlrnt the American Tobacco Com· 
pany pay the Kentucky farmers more than other 
people? 

l\Ir. :N'icoll: Xo; they paid more than ~Ir. Dun­
kerson was willing to pay. One jol>l>er was ?\Ir. 
Ilillman, of New York. If what Ile saic.l can be con­
strued into a complaint, it amounts to this: That 
the American Tobacco Company sold all its gooc.ls 
through one jobher in New York City, namely, the 
~Ietropolitan Tobacco Company, a jobbing concern 
formed by the consolidation of many large jobbers, 
and that prior to its organization a large number 
of tobacw jobbers had done a prosperous trade. 
This, no doubt, was true, l>nt can fault be founc.l 'vi th 
the American Tobacco Company because it chose to 
sell its goods through one large jobber in a given 
territory? So far as Mr. IIillman was conccrnec.l, 
his examination showed that his business had in­
creased from year to year, althongll he refused to 
handle the goods of the American Tobacco Com­
pany, confining his distribution to the goods of 
the inuependents, while the Metropolitan Tobacco 
Company, a concern in which tlie American Tobacco 
Company never had an interest, handled the goods 
of tbe American Tobacco Company and of the inde­
pendents alike. 

The other jobber was ~Ir. ~Iathews, of Nashville, 
a wholesale grocer. He had handled the plug 
brands of the American Tobacco Company, but gave 
them np and confined his attention to those of the 
independents, because the American Tobacco Com-
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pany would not fix the price for its O"ood d 
gu ·· ra t · t . " s an a n ee I s mamteuance, while some of the inde-
pendents guaranteed the maintenance of the price 
and a profit of ten per cent. Ile continued, how­
e~·er, to handle our smoking brandF. In a short 
tune he found that he could make better sales of 
other goous lJy handling the American Tobacco 
Company's plug brands, whereupon he resumed 
their uistrilJution (Vol. IV, p. 192). 

The only retailer who made any complaint was 
1.Ir. Schulte, of New York, and he proved himself 
to lJe a past master in the ways of competition, and 
had devoloped a very large and constantly increas· 
ing business. I leave his case for the consideration 
of Mr. Stroock. 

The four salesmen were Mr. Harrington, of the 
Larns Company, of Richmond, a successful manu­
facturer; 3fr. Choate, of the Byfield Snuff Com· 
pany; )Ir. Stone, of the Ilichardson Company; and 
Ur. Fowler, of the United States Tobacco Company. 
The complaints of Harrington and Fo11-·Ier were 
confined to the New England and Philadelphia deal 
of 190i, when, at the instance of the jobbers, the 
American TolJacco Company made, for a short time, 
an arrangement for the exclusile handling of their 
goods in those localities. Iloth of them testified 
that before and since then the business of tbeir em· 
ployers had steadily increased, and that even in 
that year it had suffered no substantial decline, 
because of their ability to secure distributi~n 
through other jobbers and retailers. I will dis· 
cuss the testimony of Mr. Choate and :Mr. Stone as 
I proceed. 

The onlv manufacturer who made complaint was 
Mr. llury;ar, of the Nashville Tobacco Works, re· 
ferred to by }fr. llcReynolds yesterday. 
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Alleged Instances of Unfair Competition. 

Now let us consitler tlI~ instance~ of unfair com­
petitio~ to wlliclI th~ Gov:rnruent poi~ts as an evi­
dence of our actual mtent10n to restrmn trade. 

One charge is that the American Snuff Company 
endeavored. to cruslI the Byfield Snuff Company, 
which was engaged. in manufacturing a llrancl of 
Wintergreen :muff in the New England <listrict, lly 
introducing a brand called. Chcckerllcrry in com· 
petition witll Ued Top of the IlyficlU Company. 
The owner of tlle Uyfield Company "·as )fr. Pear· 
son, but )Ir. Pearson did not come forward. as a 
witness to make any complaint. Instead. he sent liis 
salesman, Mr. Choate, who complained. that Check· 
erberry had been sold at less than cost for the pur· 
pose of driving out Reel Top. It appeared, liow· 
erer, that during the very period wlien the Check· 
erherry snuff was competing in tliis uistrict with 
the Red Top the business of the Ilyfielcl Snuff Com· 
pany nearly doullled. 

In 1goa, when the competition commenced, the 
Dyfiel<l Company sold 110,000 ponn<ls; in 1904, 
125,000 pounus; in 1003, 130,000 pound.~; in 1006, 
140,000 pounds; and in 1007, 152,000 pounds. The 
Byfield Snuff Company started in the year 1804. 
Up to the year 1900 it had accumulated a business 
of G0,000 poun<ls a year. After four years of com­
petition with the American Snuff Company its 
business had grown to 152,000 pounds, and not a 
pound, according to Mr. Choate, did it sell below 
cost (Vol. IV, pp. 313, 317-20, 511·2). Certainly 
there is nothing in tliis transaction to justify the 

. charge that any injury was done to the Byfield 
Company lly the introduction of Checkerberry. In 
fact it illustrates one of tlie peculiarities of the 
tobacco trade, that all brands grow by competition. 

The next complaint was made by Mr. Stone, a 
salesman for R. P. Richardson & Company, and re· 
lated to a time when he was in the employ of the 
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A~1eri:an Tobacco Company. Ile testified that in 
1 ... 0!, .m the State of ~Iississippi, he sold for the 
American Tobacco Company a cigar called Lisco 
togetlJer with Ilull Durham tobacco, and with each 
pourn.l of Uull Dul' ham the Company gave away free 
another pound. The inference is that this was in­
tentletl to crush Oltl :North State tobacco a brand 
8elling in ::ui:::sissippi anu belonging to ~I~. Stone's 
pre~ent employer, the R P. Iliclrnrdson, Jr., Com­
pany, Incorporated. He did not testify that any 
injury hatl been clone to the Old N"orth State. As 
a matter of fact, he e-ridently misunderstood the 
whole transaction, for it appeared from the testi­
mony of )lr. IIill, of the American Tobacco Com­
pany, who was called to explain it, that the mat­
ter hatl nothing to tlo with the tobacco lJnsincss at 
all, lmt that the Bull Durham was given to facil· 
itate the sale of a brand of cigars known as the 
Lisco cigars, and that the expense involved in this 
Ilull Durham gratis was charged, not to the Bull 
Durham brand, lmt to the Lisco cigar. 

In this connection it is to bP. noted that wliile 
Stoue was put forwaru by U.icharclson, the prind· 
pal himself did not come to the witness stand. In . 
the year 1!:)03, the American Tobacco Company 
bought a majority of the stock of R P. Richardson 
& Company, and before the present suit was begun 
the minority holders of the stock brought suit to 
set aside the contract under which the American 
Tobacco Company acquired the stock. The Ilich­
artlson Company was matle a defendant in the pr~s­
ent suit and as Uie minority stockholders are rn ' . . 
control of its nffairs, they were given an oppor 
tunity to exploit, for the benefit of the ?overn· 
rucnt, all the charges it desired to make agamst the 
American Tobacco Company. The answer of the 

• i- t · any cbar(l'es 
Hichardson Company, wh1c11 eon ams m o 

against the American ToLacco Comp~ny, appear; 
in the necord. Of course, its answer is not proo. 



It is not even vcrHleJ, anu no testimony was 
brought to support any of its accusations, except 
the trivial eviuence of ]Jr. Sterne. 

In this connection I Jesil'e to call your Ilonors' 
attention to the brief which you liuyc before you, 
:filecl by the UicharJson Company. I make very 
severe criticism of that Lr id for tl1 c~ I'ea~ou that 
the brief is based upon facts coutairn~d in an un­
verified answer, an<l which were Hot i-;upportecl or 
attempted to Le supporteu upon the trial of this 
case by any witness. 

"Now, another charge is that the ... \.merican To-
bacco Company, for the purpose of freezing out and 
coercing into a willingness to sell, other manufac­
turers of scrap tobacco, early in 190G, advanceu the 
price of the raw material and at the same time re­
cluccd the price of the manufactured scrap goous, 
so that no scrap manufacturer coulu exist. The 
manufacture of scrap tobacco is a comparatively 
new business. T11e product is maue from cigar 
clippings, and also from leaf not suitable for the 
manufacture of cigars. The American Tobacco 
Company had not engaged in this line of business 
until they bought, in 189!J, the business of Luhr­
man & \Vellman, in Cincinnati. Their ownership 
of that business being known, a combination was 
made against them by the labor unions and inde· 
pendents in the City of Cincinnati, and great dif­
ficulty was experienced in selling their goods. In 
order to meet this situation a. new company was 
organize(.} anu its ownership kept secret. The 
price for cigar clippings was advanced, but only 
because it was necessary for the business. All this 
is explained by :.\Ir. Duke, who, complaining that 
the American Tobacco Company was not o-ettinn­
"ts f • b b 
l air share of the scrap business, was met with 
the statement that sufficient clippings could not be 
procured. He advised the manao-ers of the business 
to increase the price until they ~ould get enough. 
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The Government says that the victim of th' 
movement was )lr. Friedlander, 'l'.·ho at that tim~ 
was one of the leading independent scrap ma.nufac. 
turers, and it put him on the stand. He testified 
that lie was not at all surprised at an advance in 
the clippings, because of the difficulty in securin11 
them.; that although he did not expect they would 
go Ingher than seventeen or eighteen cents, as a 
matter of fact they had advanced to t~·enty·two 
cents n pound. nnt during all this entire period of 
competition, during the scrap war, bis husiness 
increased nntil he was makin{l' over ~GO 000 a Year 

t:i 'lr ' "' • 
And this had nothing to do with his selling out 
(Vol. IV, pp. 79-80). 

~Ir. llloch, the leading manufacturer of scrap 
tobacco, always independent of the American To­
bacco Company and in direct competition with it, 
testified that he started in the scrap business in 
1889, and that his business had grown both m 
volume and in profits since that time, and that 
during the years of this scrnp war his business 
had constantly increased. Although the Govern­
ment insists that this scrap war was an instance of 
unfair competition on the part of the American To· 
bacco Company, the notaUle facJ; is that no witness 
was called to complain about it. None of the man· 
ufacturers who, it is said, were coerced, made any 
complaint. In fact, no one of them was called, save 
l\lr. Friedlander, who testified that he had done a 
profitabl~ business throughout. 

)fr. Purse<1r, of the Xal"hvillc Tobacco Works, 
enjoys the unique distinction of being the only 
manufacturer who was called by the Government 
to l'!.upport the charge of coercion to sell on acc~unt 
of the competitive methods of the American 

Tobacco Company. 
The Nashville Tobacco Works in the year 1904 

h'ch was had a brnnd known as Old Statesman, w I ' 

sellin(J' in the. Southern States. The busine!'s was 
"' 
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owned by .Mr. Puryear and two othe1'1'. ).Ir. Pur· 
year testified that be was in part ind~ced to make 
the sale of his business to the American .Tobacc? 
Company in 1906 because his firm wns losm~ b~s1· 
ness on the brand of Old Statesman to a srnular 
brand called Dull's IIead, marketed in his section 
by the American Tobacco Company. Uc al~o tcsti· 
fied that he believed Bull's Head was being mar· 
keted at 16 cents a pound, tliat he got his inforrna· 
tion from grocers' salesmen, and that that price, in 
Ms judgment, was less than the tobacco couI<l be 
made and sold for. 

In further support of its clrnrge, the GoYermnent 
quotes a letter written to :Nall & 'Yi1liamt-:, another 
corporation iu which the American Tobacco Com· 
parry had an interest, advising Nall & Ynlliams to 
get out a brand iu competition with one of the 
brands of the Nashville Tobacco "'orks. This letter 
was written by Mr. Dula, the Vice-President of the 
American Tobacco Company. But no such brand 
was put upon the market, and ~Ir. Puryear, when 
called to the witness-stand, made no complaint 
wlw.tcrer of the competition of Nall & "'\Yilliams, 
although lie testified for the Government, after the 
counsel for the Government Iind in his possession 
the Xa.11 & 'Yilliams' letter. He confined his com­
plaint entirely to the competition of the brand of 
the American 'l'obacco Company called Ilnll's Head . 

• As a matter of fact, TiulPs Head was not sold at 
16 cents a pouncl, but, after taking into account 
all trade discounts and rebates, it netted to the 
manufacturer thirty cents a pound (Vol. IV, pp. 
570-1). l\fr. :Moore, of ~ashville, who was a purt 
owner with :Mr. Puryear in the Nash ville Tobacco 
;Torks and its President, did not corroborate ~Ir. 
· uryear, but testified that whatever damage had 

been done to the business of the Nashville Tobacco 
Works was due, not to Bull's IIead, but to bad 
management (Vol. IV, pp. 186.7). 
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Other cvi<lence sliowe<l that a nephe\" of "I p . ,, ~~ ~ 

~ear- s bad. ~otten .out~ bran<l. callc<l Country Lad, 
m compchhon with bu; uncle's brand and ad . 
t
. . J Yer 
1sed it as being the same as Old Statesman. It 

also appeared that nlr. Strater, another indepen­
dent manufacturer, was ruakiug a similar brand in 
the same market. Doth of these were sold at tl1e 
same price as Bull's Head. 

Reference wns made by the Assistant Attorney. 
General in tlie course of his argument yesterday to a 
letter written by Mr. Hill, the Vice-President of the 
American Tobacco Company, on July 11, rno3, to 
Stewart, at Rochester, :K. Y., in reference to the 
shipment of SoYereign little cigars and cigarettes, 
and it was dted as an instance of 8pying on com­
petitors. This letter was iu the possession of the 
Government ,yhen it called as a witness )1r. George 
P. Butler, of the Butler-Butler, Incorporated, a 
corporation which manufactured these Sovereign 
cigars and cigarettes. ~Ir. Il utler made no com· 
plaint of spying on the part of the American 
Tobacco Company, or other unfair conduct on it3 

Part althou crh he had been for many years a com-' ~ . 
petitor; and be ma<le no reference to the Sovereign 
cigars or cigarettes at all. 

\Vhile 1\Ir. Butler was on the stanu he was asked 
this question (I am reading from the Record, Vol. 

III, pp. 576-7) : 
"Q In the tobacco business does there. 

· - · t d from 
exist at J>resent or has there ex1s e ' · · ' · n tl Dutler your recent experience with u e~- : 
and ·rnur previous experiences, a situation 
wbicl1 would prevent an independent man~~ 
facturer of tobacco who knew how to ma s 
good goods, knew how to pack th~~ s:um­
to hit the public taste and faDcy, v.1th di· 
cient working capital, is there suc!n~tc~~st 
t 'on that such a manufacturer. ca 

l b busrness? 
and prosper in the to a.ccoh ·as ~ot any 

"A. I should say that t ere "·'th proper 
such condition but what a man "I 
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talent, working capital and the luck of .at­
tractively package his goods woulu suc:eed. 

"Q. Do you say that after your expenence 
with Butler-Butler, Inc.? 

"A. Yes. 
"Q. 'Vere you in any way connected with 

or hiformed as to the affairs of the Univer­
soJ Tobacco Co.? 

"A. 'Veil I knew a great deal of them. 
"Q. They' didn-'t succeed in business, <lid 

they? 
" "" 11.~ • . a ... no, sir. 
"Q. 'Yas tllat because of the machina­

tions and competition of the .American To­
bacco Co.? """ ,... . ,, .u. ...... ,o, sir; 

Secretly Controlled Companies. 

A great deal is said by the Government about 
secretly controlled companies. One woulu suppose 
from these observations that these secretly con­
trolled companies had something to do with the 
growth or development of the American Tobacco 
Company, or at least had substantially increased 
its trade. These companies had their greatest 
vogue in 1903 and 1004. There were none of them 
in 1907. There was no remarkable increase in the 
business of the American Tobacco Company in 1903 
and 1904, and there was no diminution in 1907. 
Not only that, but there is not one scrap of evidence 

· in this case that any damage was ever done to a 
competitor by a secretly controlled company. 

I suppose that when a person buys stock in a 
company, there is no reason in law or in morals 
which requires him to make it public. But, as we 
proceed we will see that the American Tobacco 
?ompany had good and justifiable reasons for keep· 
mg their interest or ownership secret in certain 
cases. 

There is spread through this record some corre~ 
spondence between the officers of the American 



60 

Tobacco Company and some of these secretly con. 
trolled companies, nnd correspondence relatin., t 
other matters. As this correspondence seem; to 
be the chief reliance of the Government in this cas: 
an<l as it finds in it some intention on the part 0~ 
the American Tol1acco Company to restrain or 
monopolize trade, it is important to consider it. 
The Government in this case required the defend· 
an ts to exhibit all of the correspondence conducted 
by the officers of the company in its several depart· 
meuts from the date of its organization down t-0 
the time of the bringing of the suit. There is no 
sugge~tion that any correspondence was withheld 
or <lestroye<l. In this way the Government came 
into possession of at least 2ti,OOO letters, written 
in the daily course of business either by the officers 
of the American Tobacco Company or addressed ro 
them by others. Out of these 23,000 letters the 
Government has put in evidence in this case only 
21G letters or parts of letters. Out of these 216 
letters or parts of letters it has put in the brief 
thirty·seven letters or parts of letters. It is a 
reasonable inference that the remaining 24,784 let· 
ters which were examined hy the Government con· 
tained nothfn.-. which would serve its purposes. 

'""' So that our offending, if any, disclosed by the let· 
ters, is inconsequential. 

The <ruestiou naturally arises, why was tbe 
ownership in these companies kept secret for a 
time? 'Yas it for the reasons assigned by tbe Gov· 
crnmcnt to coerce and crush competitors? If so, 

' t1 ~s~ what evidence is there that any compe 1 or ". 
1 ·h makes any claim of coerce<l? The on Y one "' 0 co 

. . 'Ir Puryear of the Nashville Tobac 
coerc10n is .1.

1 
• ' t the 

'Yorks, and he makes no reference whatever o 
operations of a secretly con trolled compa~y. . . u 

As a matter of fact, the reason for mamta1mnt 
. ff t. It was a matter no 

secrecy was entirely d1 eren . de endent 
of aggression, but of self-defense. Them p 
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manufacturers, during this period of secret owner­
ship, were endcavorin~ to extend tl~cir tra<lc by 
creating prejudice against the American Tobacco 
Company on tlle ·ground that it was a trust, and 
they found it profitable to advertise t.llcir goods as 
anti-trust goous. At the 8amc time they u ml er look 
to utilize to their advantage the differences of 
opinion between the labor unions and the American 
Tobacco Company with respect to the open shop. 
That U.ifference ·was t11is: "-1."'he American ~robacco 
Company has never objected to a11.r person because 
he was a union man, and it has never prcvcnte<l 
any of its employes from joining the union; uut at 
the same time it has been unwilling that tl1e la Lor 
organizations should unionize its shops, fix the rate 
of wages and the honrs of lauor, an<l other matters 
of that sort. 

Meeting on the common ground of opposition to 
the American Tobacco Company, although for <lif­
ferent reasons, some of the independent manufac­
turers and the labor unions entered into a combi­
nation or conspiracy to boycott the goods of the 
American Tobacco Company, and by this illegal 
means to prevent the sale of its pro<lncts. It was a 
very powerful and effective combination; especially 
in the sections where the lauor unions were strong. 
In the case of Friedlander, of Cincinnati, it was 
powerful enough to destroy seventy·five per cent. 
of his business over nigll t (Vol. IV, pp. 8±-G) . The 
combination was at its best during the years 1903 
and 1904. On one occasion during that period the 
Globe Tobacco Company of Detroit, a party to the 
conspiracy, issued this circular : 

"Organized I...abor, Greeting: Ileware of 
trusts. 'Vhy Patronize the Tobacco Trust? 
Eternal vigilance is the price of liberty" 
(Vol. II, p. 697). 

th Mr: Wetmore, of St. Louis, from whom w~ bought 
e Liggett & l\Ieyers Company, and wllo afterwards 
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organized tlie lVetmore C 
Ii. I ompany, made a speech 

w ic l was printed on a card and ·b' h . 
very O' t · . " le enJoyed a 

or:a circulation in his section of the coun 
express mg the following sentiment: try, 

''The people ~re not going to stand idly by~ 
to sec their rights, pri"\.·ileges and livin11 
swept aw::iy. Chew 'Yetmorc's best · ti 

made~' ( Yol. II, p. G98). , umon· 

In Cincinnati, where the American Tobacco 
Co~pany bad an interest in a certain scrap business 
wlnc11 had been kept secret for a time, as soon as 
the real ownership was discoyered circulars were 
provided by the independents and distributed by 
the labor unions witl.t the words on them; "Death ro 
the users," and marked witll skull and crossbones. 
The wllole City of Cincinnati was flooded with these 
circulars. That "·as tlle occasLon when as I sav 

' ·' 1\lr. Friedlander's business was destroyed over 
night {Vol. IV, pp. 84-G). 

During all this period the American Tobacco 
Company was not so mucll interested in keeping this 
secret as the minority stockholders in the com· 
panies in which they bad acquired an interest. A 
typical instance is )fr. Pinkerton, of the Pinkerton 
Tobacco Company. An examination of llis testi· 
mony reveals the reasons which induced him to per· 
suade tlle American Tobacco Company to maintain 
secrecy. ·when it bougllt one of these concerns, it 
was a yery natural thing for tlle men wllo were left 
in charge and who knew their own environments to 
SR't' "'\Yell we think your interest had better not 

.n ' . 
be known on account of the prejudice which exists 
in this community against trust-made goods or o~ 
account of the hostility of the labor organizations.'· 

I am not here to make any apologies for these 
secretlv controlled companies. I contend that the 
maint~nance of secrecy was justifiable under the 
circumstances and that _it was made necessary on 
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account of the illegal and tyrannical acts of the 
bination betwceu the independent manufactur-

com . . t 
ers and the labor unions-a comlnnat10n s rong, 
powerful and unscrupulous, as well as illegal un­
der the Danbury Ilat case. 

In this counection I will make reply to an in-
stance referred to by the Assistant Attorney­
General of a secretly controlled company. The 
Assistant Attorney-General says that we organized 
in New Orleans the Craft Tobacco Company arnl 
kept our relation to it secret in order to compete 
with the People's Tobacco Company. It is true 
that the People's Tobacco Company had started in 
competition with us, and had gotten up boycotts 
against our goods among the labor unions, and had 
successfully excluded us from a great part of the 
trade. 'Ve could not get it other,vise, so we co­
operated with ~Ir. Craft in the organization of this 
Craft Company. 'TI~hat was the result? Before 
this suit was brought the People's Tobacco Com­
pany absolutely crushed the Craft Company. The 
American Tobacco Company disposed of its entire 
interest; and pending this suit the rout of the Craft 
Tobacco Company was completed, and it went out 
of business (Vol. II, pp. 646-8). 

Generally speaking, these are the evidences of the 
actual intent to restrain trade with which we are 
charged by the Government-the volume of our out­
put, our purchases of other plants, covenants with 
respect to vendors, suppression of competition in 
purchasing leaf, and the methods of competition 
which I have just been discussing. Out of all these 
the Government spells a purpose or intention to 
restrain trade. Ilut if these fail to establish its 
contention-if, as a matter of fact the history of 
the birth and growth of the Am~rican Tobacco 
Company, which I have just been discussinrr does 
not disclose the actual intention to restrain °trade 
then the contention is that, nevertheless, the neces: 



sary effect or result of its existence and th · t• e appro. 
pria 1011 of so lar<re an amount of th t b 

• • • t1 e o acco busi-
ness is, in it~elf, a restraint of trade because of 
the suppression of competition incidental to its 
development. 

To this we reply, upon the authority of many 
cases, never overruled by this Court tbat if th 
h . f ' e 

~ ie result o.f a combination formed to engage 
in or conduct mterstate trade is to foster the trade 
and to increase the business of those who make and 
operate it, it does not fall under the ban of this 
law e-rcn if its necessary effect is to incidentallv and 
indirectly restrain competition. The act doe.snot 
condemn all restraints of trade, hut only those 
which are brought about by contracts, combinations 
or conspiracies wbich directly and immediately af­
fect interstate commerce. Such restraints as are 
incidental or collateral were never intended. 

IIo\\', then, has the freedom of trading been re­
strained by tbe operations of the American Tobacco 
Company? Certainly not by any diminution in the 
\olume of trade, for all the evidence sbows that 
tlrnt has been immensely increased; not by raising 
the prices of the manufactured products, or by di­
minishing the price of the raw material, for the 
price of the first has not increased, nor the latter 
diminished. All the evidence in the case points the 
other way. Not by agreements with competitors not 
to compete, or lJy agreements to act in concert with 
respect to prices; not by agreemcn ts to limit produc· 

. tion or to divide territory; not by contracts for ex­
clusive handling, for the one instance of that ~as 
induced by the jobbers themselves and was aban· 
doned many years before this suit was brought. If 
the coven an ts ta ken from vendors required tbeID to 
refrain from trade for a limited period of time, such 
covenants cannot be deemed restraints, because.they. 

d ·11 f the bus1ue..~ 
were really a part of the goo w1 o . ..1 

t . · h been termrnat~ 
which was sold. If compe it10n as 
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it was only by lawful consolidation or by the pur­
chase of competitors for the legitimate purpose of 
business expansion. The methods of competition 
practiced by the defendants, as we shaH sc~, have 
not driven out or deterred others from entering the 
tobacco trade. What burdens, then, have been put 
upon the free fl.ow of commerce? IIow has it been 

restrained? 

Monopolizing. 

The Government, however, charges that we have 
monopolized or have attempted to monopolize part 
of the trade and commerce of the United States. 
This contention was not considered by the Court 
below, whicb based its decision upon the first sec­
tion of the Act, and made no decision under the 
second section. 

In discussing the meaning of the second section, 
the views of the Government and our own are far 
apart. Although the word "monopoly" is not used 
in the second section, the Government injects the 
word and claims that it was directed against mo­
nopoly as a status. It defines monopoly as any 
such dominant control over a branch of industry 
by unification of management as will enable tbe 
owner to control prices and output, or which tends 
to er.able him so to do. 

Of course this definition makes no distinction be­
tween an individual and a corporation; for it is 
evident that an individual by an acquisition of 
property might reach the degree of control which . 
the Government describes as a monopoly. This 
constructiorl of the Government is entirely at vari­
ance with the views recently expressed by tbe pres­
ent Chief Executive of tbe United States, who is 
not only a great lawyer, but a great jndge, and 
whose judgment in tbe Addystone Pipe & Foun­
dry case was one of the most important contribu­
tions to the interpretation of the Sherman law, 
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adorne<l as it is with sound reason1·ncr and f o great 
orcc a11d elegance of QXpression. It is as follows: 

HI conceire t~at it ('monopoly' under the 
Sherman Law) is not suflicientlv <lefin db 
saying that it is the combinatio~ of a ~aro-! 
part of tlie plants in the country engaged iu 
the manufac~ure of a particular proiJuct in 
oue corporation. There must be somethin11 
more than the mere union of capital and 
plants before the law is violated. There 
must he ~omc u:se by. the company of the 
comparatively t,rreat size of its capital and 
plant and extent of its output, either to 
coerce persons to buy of it, rather than of a 
competitor, or to corrce those wl10 would 
compete with it to give up their bnsiness. 
There must, in otl1er ~rordR, be an element of 
<lnrc~s in the conduct of its business to­
wards tlte customers in the trade and its 
competitors before a mere armre2':ltion of-oe e 
plants becomes an unlawful monopoly." 

The secon<l section, in our view, refers not to a 
status at all, but to activities. As I have said, the 
noun "monopoly" is not used at all. The section 
uses the verb "monopolize." Our contention is that 
concentration of capital is not monopolizing; busi­
ness on a large scale is not monopolizing; an ag­
gregation of plants is not monopolizing; unifica­
tion of management and control do not constitute 
monopolizing. In enacting this law, Congress 
must be presumed to have bad the common law in 
mind, and we may well turn to the common law def· 
inition to see whether or not that does not throw 
some lirrht upon the mem1ing of the word as used 

b " by Congress. )fonopoly at common law was a 
license or privilege allowed hy the King for ~be 
sole buying and selling, making, working, o: usi~g · 
of anything whatsoever whereby the subJect Ill 

general is restrained from t.hat liberty of manufac· 
turing or trailing which be had before." The ';ord 
"monopolize" carries with it, therefore, the Idea 



of some activity resulting in exclusion or restraint. 
Our contention is that whatever the magnituue of 
the concern may lle, however great the Yolurne of 
busin~ss that may llc in its hands, it is not guilty 
of tl.Je crime of monopolizing or attempting to mo­
nopolize unless it has done or is doing something 
by which there is either accomplished or atternpteu 
this result, namely, that the subjects in general­
persons not connecte1l ·with the concern-are re­
strained from that lillerty of trading which they 
had before. 

Tl.Jis interpretation of the Act makes the second 
section understantlablc and supplements the first 
section. The seconu section con<lenms as criminal 
not only every person who monopolizes trade or 
commerce, but also any part of such trade or com· 
merce. If by monopolizing is meant a mere uni­
fication of ownership, to what extent must that 
proceed before the offending party shall have mo­
nopolized any part o! trade or commerce? Is it 
ten per cent., twenty-five per cent., fifty per cent., 
or what? If the tendency towards monopoly is the 
criterion, to what extent must the tendency pro­
ceed before the line is crossed and criminality be­
gins? Is it twenty-five, or fifty, or fifty-five or 
sixty per cent.? And does the rule fluctuate with 
difierent industries? Is not a tendency of forty per 
cent. in a branch of trade where the supply of raw 
material is limited more injurious than a tendency 
of eighty per cent. in a branch where there is no 
limit to the supply of the raw material? The sec­
ond section of the Act is not directed against those 
who are conducting business on a large scale. It 
applies as well to either an individual or a combi­
nation, or aggregations of individuals, who have 
acquired only a part of the trade in some locality. 
It is directed against the individual or combination 
of individuals, wherever they are, whose course of 
conduct or whose nnfair practices in any part of 
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trad: preve~ts others from enjoying that liberty of 
tradmg which they had before. It condemns, in a 
word, those activities which exclude, or attempt to 
exclude, others from their constitutional right to 
engage in any branch of industry whiclt they may 
see fit to select. And the course ot conduct which 
is condemned is the course of conduct not allow­
n ble in competition at common law, and which is 
punishable either by indictment or suit tor dam­
ages. 

The great purpose of the Act was to protect the 
freedom of trading, and not to bring on' an eco­
nomic revolution. The first section is what we may 
call the contract section, because, aft.er ull, a com· 
bination or con~piracy is founded upon a contract. 
The first section of the Act declares, therefore, 
that the freedom of trading shall not be restrained 
by contract. And lest there should be some other 
way of preventing freedom of trading, the second 
section declares that the freedom of trading shall 
not be restraine<l by conduct-that is, by such con· 
<luct as will prevent the subject at large from en· 
joying that liberty of trading which be had before. 

If this is the correct interpretation of the stiitute, 
let us examine the conduct of the defendants to see 
whether or not they are guilty of monopolizing or 
attempting to monopolize. Our view is that no 
combination or individual can be charged with 
monopolizing under this Act unless b: exclud~ 
others or attempts to exclude others m certain 
ways, because only these ways are adequate to 
produce such a result: 

The first is by preventing others from getting 
their fair requirements of tbe raw material 

Secondly, by preventing them from getting. t~~ir 
fair requirements of machinery or at.her fac1ht1es 
necessary to produce a given commodity. 
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Third, hy preventing them from the equal us~ of 
tran~portation facilities for the purpose of br1ng­
in(J' raw material to the factory, or the rnanu-

o 
factured product to the market. 

And fourth, by preventing others from enjoying 
the free use of the machinery of distribution-in 
the tobacco trade, jobbers and retailers. 

Let us test the conduct of these defendants with 
respect to these things. Certainly there is nothing 
in this evidence to show· that these defendants 
have ever attempted to prevent any of their com­
petitors from obtaining any of the raw material. 
They own no tobacco lands in the United States, 
and, as I have said, they purchase less than half the 
crop. There are thousands and thousands of acres 
of land in the United States which are available 
for tobacco. Every pound they purchased, they 
purchased in competition with others, and they 
purchased it only for their own needs. There is 
no instance to be found where any purchase of raw 
material was made for the purpose of depriving 
a competitor of his share of the raw material. 

The next is: Ily preventing others from obtain­
ing their fair requirements of machinery or other 
facilities. 

There is no such contention as that in this case. 
It appears that before the American Tobacco Com­
pany was formed cigarettes were made by machin­
ery. There is nothing to show that anybody who 
desired to manufacture cigarettes might not have 
obtained a license. Certainly the patents on ciga­
rette machinery have expired long ago. The Amer- >' 

ican Cigar Company owns a machine for the man­
ufacture of cigars, but it has never been successful. 
Companies controlled by the defendants furnish 
their competitors with other materials necessary 
fol" manufacture, such as foil~ bacrs boxes and lie-

• 0 ' 

or1ce, et cetera, at the same price as to them, and 
all of these materials can be procured from others. 
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As I have said several times in the course of my 
argllment, the defendants have never prevented 
o:hers from the equal use of transportation facili­
ties. They have never enjoyed an advantarre of 
this sort over tlieir competitors. ~ 

This brings me to the last proposition: The de­
~endan ts have never prennted others from enjoy­
ing the free use of the machinery of distribution in 
the tobacco business--job~rs and retailers. 

I snppose that if your Honors, in looking 
through this Record, could see that these defend· 
ants have practically made it impossible for any· 
body to go into the tobacco business in the United 
States by reason of their conduct in obstructing 
the avenues of distribution, you would find some 
way to condemn us under the s~ond section, he­
ca nse of our monopolizing conduct, by enjoining 
the continuance of such operations; but what 
I say is that it is proved in this Hecord, not only 
beyond a reasonable doubt, but to u demonstration, 
that the avenues of distribution for tobacco prod· 
nets have always been free and open, and are sa 
to-day. So tliat any man with the smallest capital 
can go into the tobacco business in the United 
States. 

I go much further than admitting that there is 
any balance of evidence on this branch of the case. 
I am satisfied that when I am through with my 
statement, one thing that every memher of the 
Court will be satisfied with-whatever the Court 
may think about anything else-is that the avenues 
of distrilmtion have never been obstruct.ed by these 
defendants, but have always been open nnd free, 
and that any man can go into the tobacco trade to· 
morrmv, and if he has the luck or skill to make a 
brand which will attract consumers, and he man­
a {Tes his business economically and skillfully, he 

I';> 

can acllieYe success. 
The Government, howe'fer, takes issue with us 
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on this contention, and insists tliat the nvenncs of 
distribution lim·e not been free and open, by rea­
son of our conduct, and they giYe tlirce reasons. 
The :first is that we own a few retail stores and 
one jobber. Tlie second is because in 100.1 we made 
a temporary arrangement for exclusive handling 
with some jobbers in :Sew England and Philadel­
phia. The third is because we have paid commis­
sions to a small number of jobbers. 

Let us take these claims up in order. 'The first is 
that we own some retail stores an<l one jobber. 
Tlicre are in tlie United States G00,000 retailers of 
tobacco. 'TI.,.e have an interest in 409. There are 
599,591 stores in which we have no interest nt all. 
There are oyeI" 5,000 jobbers of tobacco. The 
American Tobacco Company controls one and the 
American CigaI" Company controls six. 

Now, let us consider the New England an<l. Pliila­
delphia deal of 1904. The charge is ma<l.e that by 
making an agreement for exclusive handling with 
jobbers in New England and Philadelphia all the 
goods of independent manufacturers were thrown 
out summarily, and tliat their business was inter­
fered with. To begin with, this transaction for ex­
clusive han<l.ling was not pI"oposed by the Ameri­
can Tobacco Company, but by certain jobbers for 
their own benefit. As a result of that proposal the 
American Tobacco Company agreed with certain 
jobbers of New England and Philadelphia that if 
they would confine their sales to the products of 
the American Tobacco Company they would re­
ceive a special commission of six per cent. on their 
sales. This, liowever, was only a part of a general 
proposition made to tliose jobbers, the whole being 
that they should buy goods at a list price with 
two peI" cent. commission if they maintained the 
list, and then six per cent. additional for such ex-
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elusive_ ~andli.ng, giving to those who accepted the 
proposition eight per cent. The jobber wb.o did 
rn'.t tlesire to handle tbeir goous exclusively r.ould 
still make a two per cent. profit, because his more 
favoretl competitor who received six per cent. was 
prevented from cutting the price. Now, in the first 
place, this method was definitely and finally ab.an­
doned in November, 1904, nearly three years before 
the institution of this litigation. It lasted only a 
few months. The American Tobacco Company 
tried the plan at the request of the jobber, not ex­
pecting to monopolize the trade, but expecting that 
a proportion of tbe jobbers would accept the propo­
sition antl make a profit on their goods, and re· 
frain from handling the goods of competitors; 
whereas another proportion of the jobbers would 
not accept the proposition, but would devote their 
energies to selling the goods of competitors. No 
such plan as this could give any monopoly, because 
tobacco jobbers are not a privileged class created 
by patent. The jobber handling tobacco to-day 
may refrain from hantlling it to-ruorrow. The re­
tailer of to-day is the jobber of to-morrow. As a 
matter of fact, the intlcpendcnts made s11ch distri­
bution during all this time as they desired through 
other jobbers and retailers. 

Au-ain it is said that the avenues of distribution 
"" ' are obstructed because certain jobbers received a 

special commission from some of' the defendants. 
It appears tbat the smoking department of the 
American Tobacco Company sells to 5,000 jobbers, 
aud of thcs.e 5,000 jobbers it pays a special commis­
sion to 253. The purpose of this payment is ~ 
stimulate the efforts of the jobbers in the distr1· 
bution of the products of the American Tobacco 
Company. nut it is shown tbat th~ p~yment of 
such commissions is a customary thrng m th~ to­
bacco trade and in other traues, and that mde­
pendcnt competing manufacturers also pay com-
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missions, and indeed, pay commissions for tile same 
purpose to the same jobbers. Tile receipt of such 
a commission from one manufacturer entails no 
duty upon the jobber not to receive the same sort 
of special commission ·for the same sort of special 
service from any other manufacturer. 

Now all of the officers of the American Tobacco 
' Company called by the Government upon their 

cross-examination clearly established that the ave­
nues for the distribution of tobacco products had 
always been and are now open. nut their testi­
mony constitutes only a small part of the evidence 
upon tllis branch of the case. Other witnesses 
called by the Government and wholly independent 
of, or even hostile to the American Tobacco Com­
pany, testified to tile same effect. 

Testimony of Competitors and Jobbers. 
~Ir. Ileudheim, President of tile :Metropolitan 

Tobacco Company, declares that his company was 
the sole customer of tile American Tobacco Com­
pany in New York and received a five per cent. com­
mission from it, but handled the tobacco and cigar­
ettes of a large number of independent concerns, 
makes no report to the American Tobacco Com­
pany, and receives commissions from such inde­
pendents. 

Ur. Ilenry "M. Stone, to whom I have referred 
before, a witness ·for the Government, salesman for 
3Ir. Hichardson, testified that in the Southwest, 
where he sells the tobacco of his present employer, 
lie had no difficulty in making free distribution of 
his products. 

:Mr. Addison Fowler, a salesman for the United 
States Tobacco Company, called as a witness for 
the Government, said that since the fall of 1D04: 
(that is, the occasion of the New Eno'land and 
Philadelphia deal) there had been no dffficulty in 
securing the distribution of the products of his 
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com1)any_ tln·ough all the jobbers through whom 
they tlesir~d to distribute tllem from the Atlantic 
to the Panfic com:;t. 

Now, the defendants called in this case eleveu 
of t~lC great tobacco jobbers, doing business in all 
~ect10ns of the United States, \vitll annual sales 
of ~50,000,000. All of them testified in corrobor-a· 
Hun of the Government witnes.scs whom we have 
mentioned, that there was no restraint upon the 
tlistribntion of tobacco by the American Tobacco 
Company or by companies in which it was inter· 
ested, and that tlie avenues of distribution were 
free and open. They came from all parts of the 
lJnitcd States. 

There was l\Ir. I_,etts, from the North and :mddle 
'Ye~t, doing an annual business of $16,0001000. 

There was )Ir. ~IcCord, from the :.Middle South· 
west, doing a business of $12,000,000. 

rrhere ,vas Nathan Eckstein, from the Pacific 
Const; )lr. Drewster, the owner of a large house 
in Rochester; :\Ir. 'Vilson, one of the large New 
E 'ngland jobbers at Hartford; Mr. Savage, of Ilan· 
gor, ~Iaine; ~Ir. Furst, of Charleston, S. C.; Mr. 
Jenkins, of Pittsburg; )fr. Dciches, of Daltimore; 
1\Ir. Johnson, of Utica; ~[r. Shep1>ey, of Toledo, and 

1\Ir. Lee, of Detroit. 
They all testified that the jobber could be of aid 

to the manufacturer in furthering the distribution 
of his goods; that that aid consisted in culling 
especially to the attention of the retailer, through 
drummers, particular brands, but that, after all, 
the success of particular brands could only be 
acbjeyed by the manufacturer by the creation of a 
consumer's demand; that the giving of special 
commissions by manufacturers to distributers to 
stimulate their efforts bad always been done by 
tobacco manufacturers other than the American 
Tobacco Company, and by manufacturers of oth~r 
products than tobacco; that none of the defen · 



ants had directly or indirectly reriuiretl or asked 
them not to lianule competing goods; and that all 
of them uid llandlc competing goods to the extent 
desireu by their customers. All of them, with two 
exceptions, howeycr, te~tified t.llat they did not, anu 
uiu not want to hanule the cigars made by tlle 
American Tobacco Company, preferring to llantllc 
the other irnle1Jernlent brands of cigars. Anu that 
is a very significant circurns;tance when we come 
to consiuer tlle question of power. 

In addition to all tllis proof, three of the great 
independent manufacturers of the Uniteu States­
Mr. Dloch, the leading scrap manufacturer; 1'Ir. 
Peper, tlle leading plug manufacturer, and 
.Schinasi Ilrothcrs, the leauing indepenuent cigar­
ette manufacturers-all testified that in marketing 
their products they have never found tlle channels 
of trade obstructed anu have neYer had any diffi­
culty in securing jobbers or retailers to handle 
their goous. 

Now, for further proof tllat tlle defendants. have 
not attempteu to monopolize this trade, I· say: 
Pirst.-They have not sougllt to prevent their 
competitors from securing leaf tobacco. There is 
not a line of testimony in tlle record showing the 
purchase of a pound for any other purpose than 
to supply tlle requirements of the defendants. 

Scconu.-The supply companies owned by the 
defendants, producing licorice paste, boxes, foil 
and bags, sell to competing manufacturers on sub­
stantially the same Lasis as to tlle defendants 
themsel vcs. 

Third.-The stores owned by the defendant to­
bacco manufacturers sell products of the competing 
tobacco manufacturers. 

Fourth.-The jobbers who receive special allow· 
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ances from tlefentlant manufacturers handle the 
gootls of competing manufacturers. 

Fifth.-The only two occasions when the Com­
pany adopted trade plans by which its customers 
were JH)t at liberty to buy competing goods were 
occasions when such plans were suggested by the 
cus~omers tl~emsehres, and were abandoned as poor 
busmess pohcy long before this suit was brought. 

Sixth.-The American Tobacco Company, or ita 
predecessor, the Continental Tobacco Company, 
soltl a tobacco manufacturing plant to Scotten-Dil­
lon Company with the knowledge that it was to be 
nsed as a competing factory. 

Seventh.-:N"o effort has been made to buy the 
large manufacturing establishments of Bloch 
Brothers, Peper, the Globe Tobacco Company, and 
Schinasi, all great, successful and aggressive com· 
petitors of the defendants. 

Eighth.-A large part of the customers of the de· 
fendant, the American Tobacco Company, do not 
deal in the cigars of the American Cigar Company, 
although they know of the interest of the American 
Tobacco Company in the Cigar Company. This ap­
plies to those who receive special commissions. 

Ninth.-The defendants have not taken from their 
employees, who are in possession of the secrets of 
manufacture, covenants not to engage in the tobacco 
business. 

Tenth.-The defendants have never sought ad· 
vantage over their competitors in transportation. 

If this great array of facts and circumstances is 
not enough to prove that there has been no monopo· 
Iizing or attempts to monopolize on the part of the 
defendants, we have two other great and over­
shadowing facts which I have reserved to the las~ 
to show that the operations of these defendants ha~e 
in no way interfered with the pTosperity ~f thell' 
competitors in the tobacco trade. And, what is more 
important, that during the period of their prosper· 
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ity and in strict competition with them, other great 
to~acco businesses have been built up. 

The Success of Our Competitors. 

The Record here shows beyond a doubt that all 
businesses-such as Illoch in the scrap lmsiness and 
Peper in the plug business, and many others-have 
continueu to flourish duriug the entire growth of 
these defendants. nut it shows, however, something 
even more important than that; and that is, that 
some of the most remarkable successes in the to­
bacco trade have occurred during this very period. 
I will mention three of them. The first is the case 
of the Scotten-Dillon Company, of Detroit. 

I have already mentioned Mr. ~cotten in discuss­
ing covenants. Ile hall solu his lmsiness, the 
Daniel Scotten Company, of Detroit, to the 
Continental Touacco Company, in 1899, giv­
ing a covenant not to re.engage in business for a 
short time. \Vhen his contract expired he bought 
from the Continental Tobacco Company the Detroit 
factory and organized the Scotten-Dillon Tobacco 
Company, with the very funds which its promoters 
had received three years before from the sale of its 
former business to the Continental Tobacco Com­
pany. Ile went into competition and has been in 
competition with the American Tobacco Company 
for the lm;t ten or twelve years; and during that 
period he has built up a business in smoking and 
plug tobacco of from ten to twelve million pounds 
a year. His stock is worth two and a half times its 
par value, and it declares large and regular divi­
dends. 

Another case is that of the United States Tobacco 
Company, a concern which started in 1899 with the 
funds which its promoters had secured upon the 
sale of a former business to the Continental To· 
bacco Company. The evidence in this case is that 
the business of the United States Tobacco Company 



has grown from year to year, and extends all over 
the Uniteu States, from ocean to ocean. 

nut the most remarkable of all is the case of 
Schinasi llrothcrs. They have been in the United 
States less than fifteen years; neither of them can 
quite speak the English language; they went into 
the cigarette business in the City of New York in 
competition with the .American Tobacco Company, 
manufacturing certaiu brands of cigarettes out of 
hlends of graues of Turkish tobacco. They are to· 
day the largest inuependent cigarette manufactur· 
ers in the Uniteu States. The United Cigar Stores 
Company handles almost as many of their cigar· 
ettc3 as of the American Tobacco Company. They 
are in the enjoymeut from their business of a great 
income. 

Now, this eviUence is so overwhelming that it 
seems absolutely to uispose of the Government's 
contention that the defendants have monopolized 
or have attempted to monopolize the tobacco trade 
or any part of it. 

Power or Tendency. 

Confronted with these facts, the Government 
changes its position and argues that the Act is vio­
lated because the defendants have such a dominant 
position in the trade that they tend to a monopoly, 
or that they have the power to monopolize even if 
they have not exercised it. 

In the Government's brief it is argued (I quote 

the wards) at page 99: 
"Trade and commerce in any commodity 

arc monopolized wllenev~r, as t~e result of 
con('entration of competmg businesses-not 
occurrin1:1 as an incident to the orderly 
O'rowth a~d uevelopment of one of them~~e 
~r a few corporations (or persons) actingt 10

1 . 11 . e power to con ro concert pracbca Y acqmr . . " 
prices and smother competition. 
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According to this vie,v, a concentration of com­
peting businesses, posi:iessing power to control 
prices and smother competition, uecomc~ a. monop­
oly only when it does not occur as an incicleut of 
orderly growth and development. If its gro\vth unu 
development ha vc been orderly it does not violate 
the Act, although its power oyer prices and compe­
tition may be the same. Yet h°'v can the manner 
of its growth make any difference, if this is the cor­
rect test? The power would be the same in either 
case. A concentration of competing businesses 
brongbt auout by disorderly or illegal means ·would 
have only the same power-no less and no more­
than its virtuous counterpart whose growth had 
been orderly and legal throughout. Ilow, then, 
can power over prices or competition be said to be 
the test? 

The Act itself says nothing abont tendency or 
power. These are not the things which arc con­
demned by this criminal statute, which renders its 
violators liaule to fine and imprisonment. Can 
men be convicted because they have acquired a 
large business which, on account of its size, tends 
to give them, for the time being, a greater control 
than others less fortunate? Shall men suffer be­
cause they have a power which they have never ex­
ercised? Are we to leave it to a jury to say, under 
this Act, when such a concern tends in the wrong 
direction? Such a construction of the statute 
would lead to intolerable oppression and injustice, 
and turn the administration of criminal law into a 
farce. A criminal statute onght at least to plainly 
point out the things which are forbidden. 

Ilut, ns a matter of fact, the Record in this case 
shows that the defendants have no such power as 
is assigned to them by the Government, and that 
the. only power which they possess is the power 
which large wealth, united with experience, gives 
to any great concern. The defendants certainly 
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have no power over the raw material. On the con· 
trary, they are in the power of the producers of 
tobacco, who may grow it or not, as they please, 
and can only be tempted to produce a quantity 
sufficient for the defendants' needs by an attractive 
price. The farmer who produces tobacco is under 
no obligation to' grow that crop. How can he be 
said to be in the power of the defendants? On tbe 
other hand, the defendants must have tobacco or 
their manufactories must close. As between the 
grower and the manufacturer of tobacrn who 

'' ' then, has the ultimate power? 
Certainly the defendants have no power over the 

facilities of transporting either the raw material 
or the raw product. They possess no exclusive 
processes of manufacture, except such as they may 
have invented or discovered for themselves, and 
they have no power over the avenues of distribu· 
tion. 'Vith 5,000 jobbers and 600,000 retailers in 
the United States; with every retailer willing to 
become a jobber if the opportunity offers; ~ith 
nothing to prevent any man, even with small cap­
ital, from becoming either a retailer or a jobber­
how can it be said that the defendants have any 
power over the avenues of distribution? The only 
power they have over prices i~ in common with all 
other traders, to fix the prices of their own manu· 
factured goods. They have no power to fix the 
prices of the raw material. Owing to another .pe· 
culiarity of the tobacco business, even the prices 
of the manufactured goods cannot be easily 
changed without great risk. This is so serious t~at 
althouO"h the price of the raw material hus steadily 
advan;ed from year to year, there has been no cor· 
responding increase in the price of the manufa.c· 
tured product to the consumer. It must be remem· 
bered also that the American Tobacco Company 
has always had and now has, actual competitors 

b Ch 'r.f the trade and that it is always 
in every ran " ' 
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confronted with a potential competition consist­
in<r of an almost unlimited amount of unemployed 
ca~ital which is ready for investment in any field 
where prices are advanced to a point where they 
are abnormal or oppressive. 

There are certain things in the Record which 
illustrate this want of power on the part of the 
defendants, and curiously enough one of them is 
this very New England and Philadelphia <leal upon 
which so much stress has been laid by the Govern-

ment. 
Early in 1904, as we have seen, the defendants 

put on 'in New England an<l Philadelphia a plan 
for selling goods under which the jobber was guar­
anteed in his profit, and was to receive a better 
profit in consideration of confining his business to 
the goods of the defendants. 

Recess. 

Ur. Nicoll: If your Honors please: · llefore re­
cess I was proceeding to call the Conrfs attention 
to some things in the record which seemed to me to 
indicate a lack of the power -which is ascribed to 
us by the Government. One of them was this ·very 
New England and Philadelphia deal upon which 
so much stress has been laid. Your Honors will 
remember that in 190~1 the defendants put into 
operation in New England and Philadelphia a plan 
for selling goods under which the jobber was 
guaranteed in his profits. Ile was to receive a 
better profit in consideration of confining his bnsi· 
ness to the goods of the defendants. 

It is Raid that the effectiveness of this plan illus­
trates the power of the defendants. Ilnt there 
were two or three jobbers left in Philadelphia to 
handle the so-called independent good~, and two or 
three jobbers gave sufficient distribution. The 
plan did not affect the retailers at all, and the re­
tailers were able to get all the goods they wanted 
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frorn the two or three jobbers wbo did not accept 
t~ie Jll~n. These defendants have but one jobber in 
New 1 urk C.ity, and he l1andles everybody's goods 
-the American Tobacco Company's goods and 
those of the independents alike. 

Finally the plan was abandoned, only a few 
montl1s after it was tried-not because of its il­
legality, hut because it was a poor trade scheme 
and rei-;ultcd in their geiing less of the busines~ 
and their competitors more of the busine~s in the 
localities in which it was tried than they have ob­
tained under the conditions which now prevail. 

There is still another thing in the record which 
shows a want of power on the part of the defend­
ants to exclude others from the trade; and that is, 
the conduct of the wbolesalers who received special 
commission:;; from the American Tohacco Company 
on smoking tobacco, but who handled only a few of 
the cigars made by the .American Cigar CompaTiy, 
in which the American Tobacco Company has a 
large interest. "·11y dicl not tlle Tobacco Company 
use tl1e power which it is all<"ged to possess from the 
payment of this inside commiss.ion to force upon 
these jobbers the cigars of tbe .American Cigar 
Company? The aus,ver is em;y. There did not 
exist the power to force upon the trade the ~ind of 
cigars, or brand that the consumers did not wunt 
The defendants would have been foolisl1 to have at· 
tempted to use any power that they had over the 
jobbers in that direction. The jobbers 't\'ould have 
resented and successfully resisted any such attempt 
to m:;e such power. 

The truth is tllat in the tobacco busines.-, only 
two have the ultimate power-the farmer who will 
not <rrow and the consumer who will not bny. 

o ' . .i.~ t In 
J_,ike the farmer, the consumer is an nu1A1cr11 · 
everv store side by side with every brand manu· 

· ' b d of factured by these defendants, there are ran s 
takes independent manufacturers. The consumer 

his; rlioire. The brand that be desirf'S will be fur· 
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nishetl bim by the retailer, because of the risk of 
losing the customer's business. 'fhe bran(~ tllat 
the retailer want.s will be furnished hy the Jobber 
because of the risk of losing tl1e retailer's trude. 

So after all, there exists no pow<'r on the part of ' . these defendants to oppress the tohacr.o-consnmmg 
public. They may fix the price:-::, to he ~nre, but 
only of their O\Vn product. And, if the commmrr 
feels tliat he is heing imposed upon, that his attach­
ment for a particular bran<l i~ heing preRumed 
upon, that its quality is going clown or its price 
going up, he has the remedy in hi~ own han<ls. 

· The only power that thc~e drfendant8 poR~e~s is 
the power that is inherent in wealth. .A.re they to 
be banished from trade on that account? This 
theory of the Government wonl<l exclnde a mo<ler­
ately rich man from any participation in a trade 
the volume of which is small, an<l a very rich man 
from any trade at all. 

Of course, these defendants could he of injnry to 
competing manufacturers hy committing the folly 
of spending their surplus in the purchase, at exor­
bitant prices, of all tobacco leaf. And in the same 
way they could injure the manufacturer of cotton 
by buying all the cotton. An<l in just the same 
way-if they a.re as wealthy as they are reputed to 
be-.:Mr. Rockefeller or )fr. Carnegie coul<l do the 
same thing as regards the manufacture of either 
cotton or tobacco. 

Are the rich, on account of this inherent power, 
t~ he forbi<lden to exist?-rich corporations to be 
d1ssolr:ed? These defendants could possibly do a 
great mjury to the business of Scotten-Dil1on an<l 
other competing manufacturers, by making the 
same sort of goods and (l'ivino- them awajr. nut 
th. . . ~ ~ 
- e1r power is sufficient to do even greater injury 

to the manufacturer of cotton goods, or woolen 
g?o.ds, or steel, by using their money in making and 
grving away these articles. 

I say they could do a great.er ininrv to thP l'l'lt_. 
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ton . or woolen or s tee 1 bn sin ess than to the to haceo 
~us1~ess; because, if there is one thing that is shown 
m this record, it is that the tobacco business is not 
created by the simple expenditure of rnonev and 
cannot be destroyed by the simple expendit~1;re of 
money. A cut of one cent in the price of sucrar 
might _drive out small manufacturers, but a cutin 
the price of tobacco could have no such effect. To· 
hacco is a luxury, and men buy what they like and 
the.y like what tlley are used to. ' 

The manufacturer, for instance, who attempted 
to displace Ilull Durham might spend millions of 
dollars, and find, after he had expended it, that 
Bull Durham was stronger than ever before. A man 
who smokes Bull Durham pays but five cents a 
package. It is exactly what he wants, he bas been 
smoking it constantly, and be prefers to go right on 
getting the size package he is used to, of the 
identical goods he is used to, and paying the same 
price he is 11sed to paying. So that the argument, 
unreasonable as it is, that these defendants ought 
to be conclemned because of their wealth and the 
volume of their business, bas less application to the 
tobacco business than to any other conceivable busi· 
ness. 

There is still one thing shown by this Record 
whicll seems to me of extraordinary importance,, 
and that is., that during the seventeen years which 
have elapsed since the organization or the American 
Tobacco Company, everyone connected with the to· 
bacco business has prospered. The producers of to· 
bacco have been getting more for their crops; every 
independent manufacturer bas increased bis busi· 
ness · new manufacturers have entered the field and 

' . d made fortunes· J. obbers and retailers baV'e mcrease ' . ' their sales; labor has been steadily employed at JD· 

creased wages; and the consumers of tobacco now· 
have a greater variety of hetter products at less 
prices. Tllis extraordinary result, for ext~~­
dinary it is, has been brought about by the actIVl· 
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ties of the defendants. The enormou~ increase in 
the use and consumption of tobacco in the Uuite<l 
States is due to them. Of cour~e they haye ha<l the 
largest share of the return, bee a use in certain lines 
theirs is the largest business; but all others have 
shared the general prosperity, each in his ovn1 pro· 

portion. 

The Government makes much of the fact that 
profits have been made by the ..:\.merican Tobacco 
Company and .. dividends paid almost since its or­
ganization in 1889, the inference being that these 
were due to restraints put upon trade by occupying 
the market to the unlawful exclusion of others. No 
doubt the American Tobacco Company has been a 
successful concern; but is that any ground for con­
demning it? '1.11..ie question is not whether its profits 
have been large, but whether they have been ob· 
tained by improper or immoral advantages over 
their competitors. That large profits have been 
matle is due to the unusual foresight., intelligence 
and activity of the defendants-the very qualities 
which the law approves. The field was open to all; 
but they were the first in this country to see the 
great possibilities of the brands which they ac· 
quired. Their success is the result of economical 
management, of business skill and the generous 
employment of methods calculated to create a con­
stantly increasing demand among consumers for all 
kinds of tobacco products. 

It appeared in the course of the statement of the 
learned Assistant Attorney-General that in 1905 or 
1906 the total assets of the American Tobacco Com­
pany were $274,000,000. It also appears that on 
this. capitalization the American Tobacco Company, 
durmg the year 1906, made, in addition to the 
amounts necessary to pay interest on the outstand­
ing bonds, six per cent. upon the preferred stock· 
and ~wenty-two and a half per cent. on the common 
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stock, the amount of $6,700,000, which was added 
to surplus. Adding the amount necessary to 
th . pay 

e mterest on bonds and the dividends paid on the 
preferred and common stock, we find that there was 
a to.ta! earning by the American Tobacco Company 
dnrrng that year of $26,084,000 (some hundreds and 
some cents), or substantially less than ten per 
cent. on its assets. 

The explanation of the fact of the large dividend 
paid on the common stock is that the business has 
been so conducted as to merit the confidence of the 
investing public, so that much the larger part of 
the investment is on a four or six per cent. basis. 
But without reference to that I think it may be 
safely assumed that profits of ten per cent. on the 
amount invested in an enterprise are only reason· 
able profits, whether the concern is large or small. 

The history of the American Tobacco Company 
is the history of the expansion of trade-not of its 
restraint. The business structure which this Com· 
puny has erected is a triumph of AmeriCan intelli· 
gence and industry. It is the Government's largest 
taxpayer. The great patronage which its products 
have attests its popularity with the public. It has 
no enemies but competitors who would rise to for· 
tune, or politicians who wonld rise to fame, upon its 
ruins. 'Vbat more preposterous proposal was ever 
made to this Court than that it should lend its aid 
to destroy this great business, to raze to the ground 
this fabric of an American industry, to drive buyers 
from the markets until the tobacco rots upon the 
fields, to withdraw this pioneer of commerce from 
foreign marts, to injure producers, embarrass mer· 
chants, annoy consumers, and destroy the sl~wly· 
returning confidence of the financial and busmess 

world? 
I cannot believe that any such proposal will find 

fayor in this august tribunal, where common:se~se 
'prevails, where reason reigns, o.nd where pre1udice 

and passion play no part. 
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oral Argument of John G. Johnson, 
Esq., January 10, 1911. 

)lr. John80n: ::Uay it please the Court: 
It is hardly necesHary to discuss the "~ilson Act. 

That deals simp.ly with importations and with com­
binations of importers. I refer to it only l1<·ra11~e 
of the very extraordinary new rule of interpn)ta­
tion which the learned Assistant Attorney·0Pn£•ra1 
inn>ked.. He says: "I quote the \\Tilson .Act, 
which comes years after the Sherman Act, l1ecan:-:c 
it has lJroauer words of prohibition in it; and 
therefore yon must read the first .Act lly the light 
of the later Act, which includes tho~c wordl", in 
order to get at the legislative intent." 

I always supposed tllat the rule of interpreta­
tion was this: That if I found the embodiment 
of the legislatfre will in certain words which meant 
one thing, and later found that there was a differ­
ent and a later statute which embodied an entirely 
difl'erent and broader thing, the presumption to be 
drawn therefrom was tlwt tlle orit,rinal Act did not 
cover what was later put in the last Act. In tho 
1Vilson Act you find, boldly inserted, words \Vhich 
the learned Assistant Attorney·General inft'rs 
from the other statute, which contains nothing of 
the sort. It uses the word "competition"; and it is 
leveled at combinations intended to operate in re­
straint of lawful trade, or to increase tile market 
price, i? the United States of imported articles. 

If that was the legislative will, why, when the 
Sherman Act was passed, were not words like tllat 
inserted? Why should a man be punished by an 
Act which must be interpreted, according to this 
new code of interpretation, by tile light of a later 
manifested legislative will, manifested by other 
Acts? 
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Decree of Circuit Court Anomalous and Unauthorized. 

This case, as it comes Lefore the Court, presents 
a ~ost anomalous state of affairs. Under a statute 
designated to promote trade we hav~ a decree which 
utterly forbids the entering into interstate eom­
mc1·ce of the American Tobacco Cornpanv and its 
allied or owned companies and properti;s. ·with 
un output of ~212,000,000 in !!JOG of tobacco by 
those companies, a very consideraUle portion of 
whirh was put into interstate commerce, you hare 
a decree that that Company is forbidden from 

transacting any business in interstate commerce; 
and of necessity the traders outside of that cor­
poration, who fu~nish peruaps one-fourth of the 
tobacco product, are to d(} all the business. 

Does it not d1allenge our attention when we .find 
a decree is made under a statute intended to pro· 
mote commerce that by necessity must ausolutely 
preYent it? Does it not make us challenge the cor· 
rcctness of an interpretation of the statute which 
brings about any such result? 

"Oh, but," tuey suggest, "the reason that decree 
is entered is not that interstate commerce to the 
extent of three-fourths suall ue prevented; but if 
such a decree is entered, then these defendants, by 
reason of the destruction of the value of their prop­
erty which ensues, will necessarily ue driven to sell 
their property." nut does not that amount to a 
punishment? Does not that amouut to a. decree 
by the Court that they shall be punished to suc.h 
an extent by the deprivation of the use of t~ell' 
property that perforce they will do sometlnug 
which it is not within the power of the Court. to 
compel them to do, and suffer a punishm.ent which 
this Act which is very specific in what it does by 

' . b t? way of punishment, says nothmg a ou · 
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Government's Vague and Strained Interpretation. 

The trouble witlt tile Government's inter11rda­
tion is that it fails to disclose witll sullicicnt clear­
ness the offense condemned, and it requires the in­
sertion of words to save tile interpretation from 
self-destruction. And under that I have tllis to 

say: 
This is a criminal statute. It is of the very es-

sence of the criminal law that before a man can 
be condemned as a criminal, there shall be clearly 
defined by the body which enacts the law the 
offense wllich, if Ile be guilty of it, shall inflict 
upon llim the punishment. In tllis cusc tlle Gov­
ernment is obliged (I will quote from tll eir brief 
in u few moments) to use words which are not in 
the Act, in order in the first place to give it tlte 
meaning that they claim; and in the next place, in 
order to save it from the results of that meaning. 

Tllis very able brief is the result of a contempla­
tion of tile deficiencies, perllaps, of the earlier 
brief. It is the last effort to express something 
that will meet with judicial commendation. And 
this is what they say concerning this subject on 
page 22 of their brief: 

"In order to satisfy the requirements of a rea­
sonable necessity, there must b~ a certain nearness 
of relationsllip between what the statute directly 
strikes and interstate or foreign commerce which 
is prollably not susceptible of rigorous definition. 
Mere indirect, incidental or remote effect on com­
merce is not sufficient; but whatever, as a natural 
and probable consequence, will occasion material 
hindrance to the efficacious operation of the lawful 
will of Congress in reference thereto is near 
enough." 

On page 31 they try again: 

"'Ve submit that under the power granten 
hy the commerce clause, Congress may pro­
hibit whatever"--
~ 
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t 
Tkbe mind must be rigorously directed in ord 

o eep up with this- er 

")fay prohibit whatever . 
ea use will pro Lab Iy occasiona.s a:~ enffite1entl 
and reas bl ' a ura 

• < ona .e consequence, material ob-
struct10n or hmdrance to effi . 
tion of its lawful will." cac1ous opera· 

If c:v. are safe if crime is to be so complex in ita 
dcfimtion. 

"In the law of torts long experience has 
compelled th~ doctrine that liability flows 
from the efficient cause and is not confined 
to ~hat nearest to the injury. A similar iru­
pe;10~1s necessity requires acceptance of the 
prmc1 pie now nd vocated." 

Again, on page 32: 

~'This reasoning • • * only assertl3 
power to debar those engaged in production 
or mannfactnre from acts or transactions 
the direct and necessary consequences of 
which would be to nullify rules for the con­
duct of interstate commerce admittedly 
within the power of Congress to presrribe)r 

And ::::till further, in order better to let the per· 
son who is not to sin nnawares know what he must 
not do, on page 52, they say : 

"'Ve do not maintain that every sort of 
restraint of interstate or foreign commerce 
is denounced by the Sherman Act; and cer· 
taiuly no such doctrine is esisential to the 
relief asked." 

nut they do not contend (and of course they 
cannot under the interpretation they put upon 
the A;t) that every sort of restraint upon inter­
state or foreign commerce is denounced. And yet 
when we read the Act, we find these words: 

"Every contract, combination .. in .the form 
of trust or otherwise • • is hereby 
declared to be illegal." 
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Should we not pause when we find an interpre­
tation put upon the statute by the Government 
which, because of the interpretation, obliges them 
as a necessary consequence to say that they do not 
claim that e-i;ery restraint is illegal, when we find 
that statute without a word of exception, in the 
clearest possible language, providing that ei·ery 
restraint and combination and conspiracy in re­
straint of trade is illegal? 

Again, on page 99, as a head-line, we find in-
serted this qualification: 

''Trade and commerce in any commodity 
are monopolized wheneYer as the result of 
the concentration of competing businesses­
not occurring as an incident to the orderly 
growth and den~lopmeut of one of them''­
so and so occurs. 

Our construction of this statute is one which 
puts upon every word of the statute a meaning, 
and which does not excise from the statnte a word 
that is put in with a most intense expression of 
force-to wit, the word "every." And where do 
they find in the statute the authority for the in­
sertion of the word "material"? Some of the great­
est legal intellects that have ever figured at the 
American bar, and graced it by their learning, 
struggled in this Court to induce it to reach a con­
clusion that it must insert before the word "re­
straint" the word "reasonable," and make those 
unexcepting words read according to what they 
said was a reasonable qualification-"a reasonable 
restraint." This Court said ~ "No ! the s ta.tu te says 
that every restraint of trade is illegal, and we are 
not permitted to remake the statute, or to insert 
anything else." And if they would not permit the 
insertion of the word "reasonable," upon what 
power can we rest the exclusion from the statute 
in this case of the word "every"? 

In the statute there are no such words as "ma~ 
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jor portion " Ther . e are no such words as "th 
necessary consequence will be a material h' e 
dra " v · In· nee. ..._,ecessarlly any wor<ls that make the 
condemnation of the statute rest upon th A t d' e e ac· 
cor mg to its after-consequences, as to whether the 
Act <loes thereafter materially restrain or no~ 
mus~ Le wrong; because whatever is forbidden ~ 
forb1<l<len regardless of its consequences. 

The Knight Case Rules This Case. 

Therefore, having called your attention to the 
construction and the qualification of the construe· 
tion resting upon nothing, let us proceed with a 
further consideration of the Act. And the next 
matter that I wish to discuss is that the Knight 
case rules the present case. 

'Vhat was the Knight case? There was a sugar­
refining company which was in possession of re· 
fineries and of sixty per cent. of the refining and 
trade in refined sugar in the United States. It ac­
quired the shares of stock (paying for the same in 
its own shares of stock) of concerns repreiient.ing 
thirty-six per cent. more of the refined sugar prod· 
uct in the Gnited States. And it, therefore, was 
in the possession, Ly virtue of its acquisition of 
those shares, of ninety-six per cent. of the business. 
It was engaged in buying the raw sugar, and it 
was also engaged in selling its product in other 
States. The American Tobacco Company, or the 
original Company, formed before the Sherman Ac~ 
was a Company which at the time of the passage 
of the Sherman Act was in the possession of nearly 
ninety-seven per cent. of the cigarette manu~actar· 
ing industry in the United Sta te11. From tim~ to 
time it acquired very largely properties, occasion· 
ally shares of stock, so that it is now in the pos· 
session of cigarette manufacturing to ~ ex~nt o: 
about seventy-three per cent as agamst mnety 

• · · 11 owned and '[e seven per cent. that 1t or1gma Y ' 
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may say roughly seventy-five per cent. of the ma~u· 
Cacturing of other products of tobacco, excepting 

cigars. 
It buys the leaf in other States, and it sells the 

raw product in other States. Therefore, in con· 
nection with its mallufacturing, it doe~ an inter­
state commerce business in the purchasing of its 
raw materials, and does an interstate commerce 
business in the shape of selling its products. In 
what re8pect does this Company differ from the 
other? It is very much more in itself a manufac­
turing company, because it manufactures a very 
large percentage of the product -i,vhich is sold by it 
and by its allied companies. 

I have seen somewhere tI1e .suggestion made that 
it did not appear in the Knight case that that com­
pany bought its raw sugar outside of Penm~ylvania 
and that it sold its product in other States. Dut 
I suppose that unless a man had behind liim the 
power of the Government, he would be rather care­
ful in suggesting to this Court that at the time of 
the decision of that case it was not thoroughly 
aware of the fact that raw sugar was not raised in 
the State of Pennsylvania, and that the refined 
sugar was sold all through the country. 

That case laid down no new doctrine. It was not 
a new evolution of the will of this Court. It quoted 
the antecedent cases upon which it rested which 
made the broad dividing line between the manufac­
turing of a product and the sale of that product in 
interstate commerce. 

There is necessarily a well-de.fined distinction 
bet'\\·een the manufacturing of a product and the 
dealing with it in interstate commerce. No citizen 
of a State is obliged to cross the border. No citizen 
of a State is obliged to sell his product ill illter· 
state trade. He may be the owner of cotton land. 
He ma.y be the owner of wheat land. He may be 
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the owner of a mine As long as he . •th· 
' • • • IS WI m that 

State, ~nd lns title to tho.se things depends siin l 
~pon 1~1s ownership within the State and the St;~ 
m winch he is located, it is entirely within his 
power to agree with another man that he will not 
produce wheat or cotton. It is entirely within his 
power, so far as any Federal power to punish goes 
to burn his factories. Ile has the abBolute control 
of the production. All that is forbidden him is 
that if he does put his product into the channel of 
interstate commerce, he must violate none of its 
laws. nut there is left with him the absolute dis· 
cretion of whether he will so put it or not. 

That is what the Knight case decided. And that 
case has stood since the decision (a period of orer 
fifteen years) without any suggestion by any new 
legislatfre enactment amending it that the inter­
pretation by this Court inadequately expressed the 
intention of the legislature; and it has been acted 
upon in all partirulars since. 

If a river runs through a State, no citizen of that 
State can put an obstruction in the channel of that 
river. nut if he has on the banks any quantity of 
a pru<luct which might be put into interstate com­
merce, he is not obliged to put a penny's worth of 
that product into the stream of commerce. He is 
not obliged to <lig channels for commerce. All th~t 
is f orbid<len him is that he shall not obstruct il 
And the Kni(l'ht case, a~ we take it, holds that to 
any extent h~ may within his State bargain for 

. d f f turi'ng whatever manufactor1es an or manu ac , . . 
ruay be the subsequent thing that is done wit~ i4 
with no compulsion upon him to do tha~ tbrng. 
There is no offense done by him in that which pre-

vents him doing it. 
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Restraint of Trade Used in no New or Enlarged 
Sense. 

The next proposition is that tllc Act ui.scloses no 
intent to enlarge tlie meaning of the v;orus "re· 
~traint of trade," or to create any new offense. 

At common law there was a very large class of 
contracts tliat, hecause they were againRt pulilic 
policy, were not enforcible. r.rlJCre would. be at 
common law conspiracies wliich woultl be punish· 
ahle liecause they got into the uomain of crime. 
There was no Feueral criminal common law. The 
purpose of tliis statute was to apply within the 
domain of the United States, to tlle extent it Lau 
jurisdiction over interstate commerce, tlic prin· 
ciples of the conunon law; to make those contracts 
which were not enforcible at common law illegal, 
and to make the conspiracies which existed at com· 
mon law illegal. But bear in mind. the Hituation 
when this Act was passed: 

·conbrress was necessarily aware of the fact that 
in all the States there \vere being ueyelopeu statutes 
authorizing a great increase in the capital which 
any corporations might imlulge in. It was thor­
oughly aware of tlie fact that consoliuations of 
those capitals were being maue under the laws of 
the States. It \Vas thorouglily a\yare of the fact 
that property was being bought and was being sold. 
It manifested in no way any uisposition to deal with 
those things, but, on the contrary, confined itself 
to the words "combinations in restraint of trade.'' 

There were at that time contracts which it made 
illegal by which a man restrained himself from the 
exercise of his own industry; by which men under­
took by combination or contract to control prices 
~nd to regulate output. There were agreements 
~n which in various ways they <lid that which was 
improper, and which was now penalized. But they 
used the words with which the common law was 
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familiar. ~hey nsed the words which to every mind 
had a meaning to it, the words "restraint of trade." 
And therefo~e to hold that under that appellation 
they mea.ut m any way to deal with a transaction 
of buying and selling, or to deal with anything 
that never before had come within the category of 
~est~aint of trade, is to give to them a meaning not 
JUStlfied by any language which they have used. 

It is said that trusts were expressly prohihited 
by that Act, which is perfectly true. A combina· 
tion in the form of trust was made illegal. But 
what was that combination in the form of trust? 
It was where separate ownerships, still maintained 
as separate ownerships, were attempted to be 
merged, not in the title but in the management1 

so that independent persons were controlled hy the 
arrangement that was made, and restricted in doing 
their business at their own will. 

They say: "If you can introduce in place of that 
a combination which you call a holding company. 
that is doing precisely the same thing as was done 
by these trusts." nut it is not. The trust never 
dealt with the title. The holding company cbanges 
the title. In the case of the trust there "·ere 
separate interests, and each will was coerced by 
the combination. In the case of the holding com· 
pany you have a union of the interests; and t~e 
man who holds in that company is interested ID 

the company itself doing the best it can in order 
to promote its interests and its trade. 

nut you have in this case no holding company. 
It is not necessary for ns, for any purposes inrolve.d 
here to bave the holding company defined .. Th;s 
is a 'company which buys the properties,. which ~ 
an enormous percentage manufactures itself : t 
deals in trade. And you are asked to s:iy th:D 
u~der a statute which uses no other .words de 

. t f trade" a criminal restrarnt of tra 
"restrain o ' 
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is brought alJc1nt by a comvauy' because it has a 
large am on n t of property, lrn yin g- the property of 

otliers. 

Acquisitions Not Forbidden. 

The next proposition iR that tile adrn.ll <H:qtus1· 

tion of property not charge<l wit Ii a pu lil ie use if':! 
uot a com bin a tio11, contra d, or ('O 11 jo: pi l'tH· .r in re­
straint of trade within the llll'<llling of the ~\cL 

"That, in tb c first place, co11:-:t it n t e:-1 a 11 ::H·q u isi­
tion? Arn! in t11c seroml plan•, art> tlu•rp nny wor<ls 
in the L\ct looking to its proliilJitio11 ·! 

In this case we really acquire t hP property; anll 
that property consists, to a very large extent, of 
hran<ls, trade-marks. The valne-tl1e very great 
value, perhaps-of the holdings of this Company 
is in that thing which is purely built up as the 
good will of the man who holds the brand aud sells 
it. And why may he not deal with that? 

There are no words in the Act that look to the 
punishment of acquisition. How easy would it 
liave been for Congress, if it meant to forlii<l that, 
to have said so! And why shonl(l they have used 
worcls wllich had iu eommou parlance an entirely 
<lifferen t meaning? 

Acqnisition was not condemned. If it was, this 
state of affairs would result: Competition is said 
to lie the rule of trade. The necessarv result of .. 
competition is destruction. The very purpose of 
competitors is that each competitor is desiring to 
take way from the other, ru1d carry to himself (of 
course he must do it by legitimate means) the prop­
erty of the other. Dut as the result of that compe­
tition one may go to the wall; and as the result of 
that going to the wall the other may be left in pos­
session of the whole trade. Or, as the re.snlt of 
that competition, one of the men mav find it no 
longer profitalile to carry on his buslness. Or a 
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mau '~ hu is in traue may become too old, or 1e 
~ay cite, or Le ruay become tired of his tra<le. .And 
if you forbiu acquisition, the inevitable result is 
that you punish two people: You punish the ac. 
q uisitor by preventing him from acquiring; but 
you aloo puHisll the man who llas a right of prop­
erty (which includes witllin it the right to sell) 
b)· refmsi11g to permit llim to sell. Or you may hnre 
a man who, iu order to build up a business to com­

pete in foreign trade, may find that unless he does 
a business of a certain magnituue he will not be 
able to introduce tlle economies that will enable 
him successfully to compete. If he cannot acquire 
those properties, you necesisarily prevent liim, not 
from the competition within bis own country, bnt 
from a better competition in the country l.Jeyond­
the forei~n country. 

No Duty of Competition on Private Traders. 

The next proposition i8 that there is no duty on 
the part of private trading companies or manu· 
facturi11g companif's to compete-no prohibition 
aO'ainst their agreement not to compete. If tl1ere is 
n~ cornpetitiou, us tlle result of acquisition, the Act 

is not violated. 
The Iecrislatnre cannot compel a man to compete. 

He ma\ transact !tis hnsinrss according to his own 
notion~ ·without being obliged to compete with u~y­
one el~e. If Ile ha~ a business wliich belongs to Jum 
(as many of these busines~es belongeu to tl1e people 
·I Id) and it is not to his inter~st to compete, 

" 10 so ' d t~ t he 
you cuunot compel Lim to do it. If lie fin s a . 

. . h s to sell his business, and if the result of his 
~ lS e · l rrer a com· 
Sellincr the business is that tllerc is no on~ 

b ·h f rmerly were 
petition between the two persons~ o o It 
. d endent what is that but the netessary r:su 
1n ep ' t ? If there is no 
of the acquisition of the proper y. 
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duty on the part of A arn·i n to compdP, thrn if A 
buys Born llllyS ..:\ tlwre is HO yiola~ion of any lu:v 
Licea 11 sc t Ii c rcsu It of the purf' lw ~e i~ that th ere is 
no competition, liern 11~e thrre wn~ no tl n ty upon 
which that competition s1..1011ld rest. 

No Acquisition Here to Restrain Trade. 

The next proposition is that in the present case 
the fact is that tlte acquisition was not for the pur­
pose of uestroying or restrainiu g tra<lr., but to jn­
crcase that of tlte acquisitors. The purpose was ac· 
complished, anu trade itself was i11crc;18ell. 

My colleague has ilhrntra tc<l that au<l proyen it 
by his argument. The petition ilta t was fil ('d in ih i::~ 
case was full of averments of the doing of all sorts 
of illc.>gal acts. 'Vhen tlte Government came to 
proye thm;e averments, tltcy proYe<l none of tltem. 
The Court below fincls that they <litl not prove tltem. 
Dut we are tol<l by the learnetl .Assistant .Attorm.•y­
Gcncral: "It ·was not necessary for rne to prove 
those things. I tlid not want to injure people by 
calling them to testify in that matter." nut where 
an avcrment of fact is made, where a man is accused 
of guilt, antl it is 8aid that there are pc.:.·sons who 
might prove that guilt, it will not do for him to 
say: "I will not call the persons out of regard for 
their feelings." Nor will it do to say, as was said 
herr, that they clid not prove it because the wit­
llC'~scs that they called did not tell the truth. There 
was no contradiction of the testimony of tltose wit­
nesses; and there being no contradiction of tlteiJ.\. 
testimony, and there being no proof offered concern­
ing the truthfulness of these averments, they nec('S~ 
sarily failed. 

The Northern Securities Case . 

. Then I wish to call tlte attention of the Court to 
the difference between this and the Northern Secur-
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ities cu~e I ti X -f . · · n le ~ 01thern Securities case in the 
irst mstance, we were <lealhw with , 11' ' . 

<'Or >or· i . . o a pu ) 1c sernce 
- I .1t on" luch had a duty to compete aid ·1 · i. 

hv tf · ' l '\\ llCu 
" pu mg itself UPYon<l tile power of comp t· l · " - e mg was 

~ euyrng the distharge of u public duty. TD.ere he-
rng n~) <lnty to compete on the part of prhatc tor­
por~trons, no such consequences cau re~ult from 
!heir uon-rompetition. Desi<lrs that, what was done 
m ~hat case was illegal un<ler tile 1Iinnesota law, in 
"·il1d1 th~ ('ourts were lorntrd. There wa)<, there­
fore, 110 rntra~tnte tra<le interfered with, because 
the intrastate trade coul<l not he done in violation 
of the ~Iinne~ota law. And in addition to that 

l 

there was the mrre hol<linrr as was held as a cus-
l"!I' ' to<lian for the pnrpose of accomplishing an ill(lgal 

purpose. 

Monopolizing. 

The section of tile A.rt wilich tilis Court has uot 
dealt 'Yitil is the secon<l sectiou, the monopolizing 
clause; ai1d the proposition is that the monopolizing 
or attempt to monopolize which is condemned is oue 
wilicil iucludes more than .ucquh;ition, howe-.cr ex· 
tenshe-thu t is, the extlu~iou of others from trade 
by mcuns of the <loing of an illegal act. 

Ordirnnily the chatter of lrgislative de hates l>y 
those who intru<le tl1emselws in it mere1y for the 
purpose of <lemonstrating their existence may not 
help us much. Dnt in this ease we ilaH~ a ,·cry ex· 
ceptional position. This statute was introduced by 

.. )Ir. Shrrm:rn, an<l wry soon it was tleyeloped that 
there were seYeral l'Onstitutional slip-knots in the 
~tatute as be <lrafte<l it. ..After a very considerable 
amount of <lebate, in which a -rery considerable 
amount of acumen and intclligeuce was displayed, 
it was finally turne<l on~r to the late Sena.tor Iloar 
to <lraft the Act. He drafted the Act wlncll~ after 
~l gren t many nmen<lmen ts tlla t were offered lll one 
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IIouse and the other and acet·pted in conference 
meetings, was finally made to sta ml as ihe lPgis­
lative will upon that sn hjec:t-mtu1e to stand with· 
out any amendment at all. Urnlt•r tlw:-:e ciremu­
stances, where the .. Act i::; the emanat inn from tl1e 
mind of one IH'I'SOll, we nrny grt som c ill for ma ti on 
concerning its intent. A11d during the whole of the 
debates Senator Edmunds was the one who stood 
by to explain the meaning of the .Ad. 

Senator Edmunds !·mid, when a~ketl the meaning 
of the word "monopolizing"' : 

"'~lonopolizing' lwR a mP<llli Ilg' wh irh in ­
clieatf•s ~ome attempt by the motiopolist to 
impC'dP eompPtition, to pre\·ent otlicrs from 
having an equal opportnni ty ,dth liimself to 
engage in the pa rt icu lar lmsi u r~:-; 8crngh t to 
be n101topofowd.'i 

.And Senator Hoar said: 
"The sole enoTo8~inrr to a man's self by means " ~ . 

whh:h pre-vent others from eng;aging in fair com-
petition "·ith him"~snch monopoly was punishable 
at common Jaw. 

You have both those definitions including the 
word8 "excluding others from carrying on their 
trade." Let us see whether it is necessary to carry 
out that construction. 

In the first place, the srconu section is to be 
read in connection with the first section, and one 
to a. certain extent illustrates the meaning of the 
other. The monopolizing clause is not one of the 
greatest importance in the Act, beeause in the :first 
place it is not maue applicable to territories· and . ' m the next place because tl1e punishment for the 
transportation of the prouuct of the illef)'al com· 
bination by seizure of the property in e~urse of 
tra?sportation is not applied to it. The thing aimed 
at is the same whether it is applicable to an indi .. 



102 

Yidnal or a cotporation. It is prohibited to 
pe>rsou to monoJlolize or to attempt to l~ny A . . . - monopo rze . 
. nd the £\et has m it its own dictionary by wb.i h 
~t expres:ses that: the worcl "person'' i~' meant ~o 
ll.lclm1e "pe~·son or corporation''; and, therefore, 
"hate-re1· thrn mouopolizin•v whirh is ille<Tal i's 't 
• • b b '1 
is SOm(lthm~ which is just as Lad in the case of a 
person or of a corporation. 

It is 11ot the securing of a I.Jig part of the produc­
tion wlli~h is forbicl<len by the Act. It mav be 
eYer f'O laq~e. There jg no "\Yorcl usecl in conne~tion 
with largeness. Ilut a word is used which, as in 
Hie first section, throws me greatest light upon the 
suujeet-to wit, the worcl "every" before "re­
straint." The worcls used here arc, "any attempt 
to monopolize." 

Necessarily if there is a statute which forbids 
the monopolization of any part of the trade, and if 
that means the securing of any part of competitive 
trade, you have excluded every person from making 
a transaction which will secure any part of the 
competitive trade. Any man who buys a piece of 
goods to that extent monopolizes some part of 
the trade. "' e, therefore, must, in dealing with 
that statute which forhicls the attempt to monopo­
lize any pnrt of it, reach some construction which 
carries witL it the idea of the word "exclusion'' i 
because otherwise no competitor could purehase 
another, and there C'oulrl be no consolidation of any 

sort. 
That drives us bark to the common-law defini· 

tion. The common-law definition carries with it tl1e 
idea of exclusion. It means to punish, and neces­
sarily must mean to punish, an acti~ity~as, for 
instance, the doing of something wli1ch is made 
illegal uecause it gives to the person wh? h:is prop­
erty, Ly excluding others from the enjoyment .of 
their property, an advantage which he otherwise 
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11 t l)oc-•·c•!';"" Thcrcf ore if he bu i Ms n p hi~ won ( no · . ·~" · ,..,. ' . 
1 l · nJ)atc'>= 01' if in UilV Wffl" he lUOilOpol izes, tra t e 'J 1-._ • ' " .;. • 
·r · ·111 ... ,,·a•· lie inicrfrrcs w1t.h others m the or J 111 • ·' " < " • 

proper cornlnd. of theil' 1raue-if he uoes any tlli';;al 
act, fol' that lie is pnnishrd. 

The Remedy Applied Destroys the Object of 
the Act. 

Then the remedy which id accordPd, hein~ the 
only one which can ue appliPtl, destroys the ohject 
accomplishell hy the .-\ct. ..:\ml th(•rpforp the 
failure to prescribe a remedy which does not induce 
such destruction is a demonstration of the lack 
of intent so to punish. 

'Ye have shown the effect of the relief gran te<l 
bv the Court below. The Act pre~cribes Hs pun­
ishment. It prescribes an indictment; it prescribes 
an injunction; it prescrilJes a three-fold damage. 
The Court has prescribed an additional punishment 
·-to wit, the destruction of the value of the prop­
€rty. 

If, therefore, "·hr.n you come to apply the remedy, 
you firnl that th(' only rrmPdy which you can apply 
is one that is lleCPR~;_uil,r destructive of the pur­
poi-;e of the .Act, does it not i·equire us to chal­
lenge the correctness of the interpretation by which 
that remC'd;y alone could apply? 

In these enses it is not the fact of the great 
co;nbinations whic-11 menaces trade. It is the abuses 
which may he occasioned by them; and it is those 
abu~es which arc intended to be punished by the 
word "monopolizing." 

T11ese great combinations are necessary. They 
are the economic Il(•,cessity of the age. Ry means 
of them the cost of prouuction is cheapened. Prices, 
by reason of these great combinations, as in the 
prPsent case, do not advance pari passu with the 
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advance of prices of i.he raw product. If the 
are punished where t~1ey interfere by monopolizin:, 
by unlawfully excludmg others from trade, you can 
do that; antl that is not a work of destruction, but 
a work of supervision. 

In this case, therefore, we have this situation of 
affairs presented: The Government makes a defini· 
tion of the Act which lends to a remedy that is 
destructive of the purpose of tlle Act. It makes 
a definition of the Act which is not to be gathered 
from it. It makes a definition which restricts the 
application of the Act. And, therefore, we submit 
that all that is punished, and all that is meant to 
be puni~hetl, by this Act, is that sort of restraint 
of trade which is known to the common law; and 
that the monopolizing which is punished. is the 
excluding of others from the use of their property 
by unlawful means. 

)Ir. Justice )lcKenna: :\Ir. Johnson, I have for­
gotten-have you on your first brief a reference to 
the debate from which you read in rour argument? 

Mr. Johnson: Yes; it is in one of the briefs. 
Mr. '\Tickcrsham: You will find it in the printed 

arrrument of the .Attorney.General. 
t) 
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oral Argument of Junius Parker, 
Esq., January 11, 1911. 

Mr. Parker: ~Jay it please your Honors, as stated 
by the Attorney-General, yesterday afternoon Mr. 
,J0hnson ·wa~ prerented by a sudclen, though, I am 
glad to say, slight arnl temporary im1i~po~ition, 

from completing his argument. I am not here to 
fill up the defernlan ls' time, but :.\Ir. J ollnson not 
being able on that account to be prcHent in court 
to-d:;y hus asked me, with the permission of the 
Court, to present for ltlm to the Court the further 
views that he was thus unable to present. I am glad 
to be able to call to the Court's attention the fact 
tllat these defendants filed after the 1ir~t argument 
of this case, last January, a stenographic report of 
Mr. Johnson's argument made at that time, aud that 
tlle Court \rill find that argument still in the 
Record. 

Now, if your Honors please, Professor Clark of 
Columbia, a distinguisl1ed writer ou economics, has 
Eaid: 

''There are three thing's which the people 
in their thought and speech jumble together, 
and even attack without any discrimination. 
They are, first, ca pi to 1 as snclt; secondly, 
ccntraliza tion; and, thirdly, monopoly." 

Tlle confusion in the public mind which Professor 
Clark thus reprobates is altogether illustrated iu 
the uttitnde of the Government, both in its brief and 
in the oral argument of tlle Assistant Attorney­
General. '11lley not only confuse effective and 
economical centralization of production with 
monopolizing, but they have confnsed the power 
that is inherent in all wealtll with tlle power tllat 
monopolies exercise, and .so "jumble together" sim­
ple capital and its use, and monopolizing. 

This confusion of thought with respect to 
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mon~1po_Hzi?g,, it l'.:.eems to us, hm1 come largely from 
the 11Hh~crnmnatmg use of the word "powcr.i' I 
some judicial utterances, as well as in hooks writte~ 
by economic and social writers., monopoly has been 
condemned e1en boforc it has been abuseu, because 
of the power that thus existed for the exploitation 
a11d opp1·e~~ion of the public. 

Now, tlie Government, taking hold of these e~· 
pre~siorn;:, argues in Hds ca~e fo effect this: "Let us 
admit that these defendants ha-re not excluded or 
attempted to f'xelude others from the field of manu· 
facturin~ and selling tohncco and its products; let 
us admit Ula t their conduct has heen as moderate 
and praiseworthr as they claim, or as the Court bl:' 
low found ; admit this," they say, "and still they are 
to he condemned and forllidden longer to pursue 
business activities-because tbcy have succeeded 
and are succeeding ; because they have tremendous 
resources and capital compared with their competi· 
tors, and ha Ye the power to crush these competit,ors 
by the use of that capital and those resources." 

~Ir. Justice ~IcKenna: Is that from their brief? 
)fr. Parker: No; tl1is is my construction of their 

contention. I think it is a fair construction. 
The Chief .Jnstice: Yon speak of capital. 
Ur. Parker: I speak of capital as power. 
Tlie Chief Justice: Capital ns power. Define 

wl1at you mean by "capital." 
~Ir. Parker: I mean money; I mean wealth; I 

mean resources. 
The Chief Jm;tice: ~ow, let me ask you this ques· 

tion: Suppo8e a man had a liundred million~ of dol· 
lars in money. Ile ·would be wealthy, havrng one 

hundred millions of dollars? 
)Jr. Parker: Yes, sir. . ·e 
'fhe Chief Justice: Aud suppose lie "'ould tak 

·11· f it in A ten 
that wealth and inYest ten mi ions 0 

•. ' of 
millions of it in B, a different thing; ten n:nlllons 
it in C, another thing; ten millions of it in another 
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thing; and so on until tllese in vest.men ts had put 
him in a position where he controllell. 'Yould yon 
say that was the potC'ntiality of money or the exer­
cise of that potentiality? 

Mr. Parker: I 8honld ~a:r that, up to that point, 
it is the mere potenti a I ity of money. 

The Chief .Tustke: Of course that propositio11, 
then, yon must maiHtnin in ordr,r to maintain the 
premise tllat yon laid dmn1 in yonr argnmrnt \Yhl'll 

you started. 
Mr. Parker: I maintain tlwt that, ~o fnr ar-i ~-our 

Honor lrns stated it, i8 the mere potentiality of 
money-a potentiality that was inb<:'rent in the vr.ry 
money itself. 

The Chief Justice: A man may lrnn~ money in a 
strong-box; but I am putting to yon a ca!';C' where 
be has gone into that ~tron~-llox. n~ Jin;.; ti.ken the 
box out of the safe-deposit vault, where he had the 
money, the conserved power-what we may call tlle 
energy-and tllen he has gone out and put a portion 
of that energy here, and he has taken a portion of 
that energy and put it there, and has taken a portion 
of that energy and put it there, where the inevitable 
deduction and result of placing it in those things 
was to bring about a result wholly different and 
more e:ffecth·e upon the rights of partie8 than that 
wllich would have existed had Uw money remained 
in the strong-box. Yonr proposition is that that is 
mere power? 

Mr. Parker: That is mere power, yet; because, 
if your Honor please (and your II011or's question 
strongly illustrates it), if it is a valid and sound 
argument that ·tllc mere possession of wealth and 
the power that that gives is to operate to keep men 
from commerce, then the rich man cannot go into 
commerce but at his peril; then the rich man mnst 
leave his money nninvcstcd, or distribute it in snch 
a way that he controls nothing. If yonr Honor 
pleal-le, perliaps (t.110ng-h I do not admit it) Con-
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g~es~ could forbid :my man worth mor~ tha 
n1ve t f n a ~ n amoun o money from enga~ing in interstate 
commerce, Congres~, perhaps (thourrb I do t 

d .t . . " no 
a n~1 1t), might forbid a corporation with a lar(J'er 
ca1ntal than a fixed muximnm enrrarrinir in traed l o t"'l b e 
)t•tween the States; hnt Congress has not done 
~o. :X ut only has Con gres~ not attempted to limit 
the "·e.a1t h of those engag·ed in interstate trade, but 
th('re 1:-; 110 tendPncy on the part of the States in 
thu t dh't•r-tion. "'ith re~pect to the formation of 
corporation~, the power of the States is plen3ryi 
:nul 011ly four State8 fix a maximum limit of rap­
i ta l r-_:tod~ for m::mufactnring corporations formed 
mHl<'r tlwir laws. Enry otlier than these four 
Sta h·~, incl11din;Z Bmne whose rrnti-trust laws are 
most dra~tir, pennit tlic incorporation and trading. 
an<l artive trading-, of companies of unlimited mil· 
lions with all the power that that wralth gives. 

Xow, if your Honor please, what if:; tl.te power 
ilta t the em 1 rt8 an cl economist~ liaYe condemned as 
an inl'ide11t of monopolies, if it is not in its last 
a na ly~is the simple an<l inherent power of accumu· 
lated a ud ndi ve en pi ta I? It i~. in our jndgmcn~ 
the power t() e-xploit and oppress the public tliat 
belongs to him who has excluded others from foe 
tra<ll~, fJr for whose lH•nefit others have been ex· 
clu<le<l from the trade, and. who may treat the con­
smning pnhlic as he likP~, without fear to him, and 
without hope to the pnhlic, of competition-actual 
or potential. 

)Jr. ~T ustice ~IcKenua : "'ill ,von repeat that? 
)Jr. Parker: Aeeorcliu_g to our conception, the 

power that has been denounced. as incidental to 
monopolies is the power to exploit and oppress the 
public that belongs to him '\Yho has excluded oth{'rs 
from the trade ~r for whose benefit others have 
Leen e:s::clnde<l from the trade, and who, theref~re, 

. 11. h Iik.es w1tll· rnav treat the consummg pu J IC as c ' . f out fear to him, au<l without hope to tbe publlc, o 
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compdi tion-actual or potrntin 1. I~ that wlia t 
vour Honor desiretl me to rrprat '? 
• 1\Ir. Justice ~IcKenna: Yl'R. Then tll(~ exdm~ion 
of others is your £>sseutial definition of that power? 

:'\Ir. Parker: Ye8, :-:ir; aml t!te excini--ion must 
follow, or the attempt to cxdntle m11 ~t fol lo\\· hc­
fore that power i~ inhereutly })[Id. 

The Chief Jm_;tfre: Yon slarte.U out with your 
first proposition, und then you immPdiatPly clin'r·t· 
rd from that Ly <lif-icnssi ng: the <pies ti on of the 
State, and 11ower, und wl1nt the legi:-:lation has 
heen. I was asking ;you a~ an ahstraetion. .Xow, 
I ask yon the question, if a man hai'i one hnudrl'll 
millions of dollars, and Ile takes that one hnrnlrctl 
millions of dollars alHl in ve1-'.t~ it in ,-arions things 
having a relation to each otller, or a conncdiou 
with each other, in such a way that no common 
[.;ell~e human mind can look at that situation with­
out saying that uy the act of this man, in taking 
his money out of his strong box and putting it here 
and there and there, that all human competition is 
impossiLic-docs not that Lring it right into the 
position of potentiality which you state in the prop­
osition that you have just announced? 

Mr. Parker: I think not, your Honor. I thiuk, 
if yonr Honor means that tho~c acquisitions have 
had the intent and effect of making competition im­
possiLle---

The Chief Justice: I certainly say that in my 
question. I say "have the effect." 

Mr. Parker: Then, I still do not believe so. 'fhe 
case ymlf Honor speaks of is not our case, and 
while that state of facts is not in this Record, I 
would say that it involves, to my mind, a disre­
gard of constitutional requirements. I do not be­
lieve that Congress has jurisdiction over, and can 
make criminal the aims, pu1-poses, inteHtions or 
effect of persons in the acquisition and control of 
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propel'ty which the States of tJ1n 1".r "tl '- rest ence per-
mit. 

The ~hief Justice: Partlo11 ine. Jiy question 
~·as not mteuded to raise any qne~tion of con!:;titu­
bonal power. 'l'hat is another thing. You started 
out by ma kiug au economic proposition. 

)[r. Parker: Yes. 

'l'hc Chief .J nstice: 'Vb ether a par·ticnlar tbin(I 
accompli8hes a particular result; and you stated~ 
theoretical propo:-.;ition. :Jiy queRtion ad<lresses it· 
self to that. Now, you imrncuiately turn to an 
argument of con:-;titutional power. That is another 
thing. I was not COHSidering any question of con­
stitutional power. 'l'hat is further along. 

:l'l!r. Parker: Then 1 8till an!-:wer, from un eco­
nomic standpoint, that still, so far as you barn 
stated it, it is potential. 

~Ir. Justice Holmes: "'ould not thut depend 
more on what the :..ubject-matter of the purchase 
was? If a man pm·cha8ed the only mine there was 
of a certain material in the world you would, per­
ha p!'1, admit that he had a monopoly. 

~Ir. Parker: Yes. 
~Ir. Justice Holmes: "Tait a minute. nut you 

would say that if he purchasetl simply all the to­
Larco in tl1e world, but left it open to other people, 
there being opportunities and he not interfering 
with tho~e opportunities of other people to raise 
more if they were so mirnled-you would say, yet, 
that the monopoly was not achieved? 

~rr. Parker: I would say so; 11nd the reason I 
did not say it, if I may be permitted to say so, was 
that I th01_1ght the Chief Justice's question put o~t 
of cousitleration the consideration of the facts m 
the particular matter. I conceive, of course, that 
if a person uses his money to acquire all of the 
possible supply of a raw material, or a produe~ 
so that competition is impossible, of course there 

is an e<;onomic monopoly. 
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Tlie Cliief Justice: Tllen your throretical uefini­
tion with which you started would be wro11g? 

l\Ir. Parker: You go furtller in tlle question put 
by Mr. Justice llolmcs. You have made tlu~t the 
exclnsion of others by tbe yery act of purcllase. 

The Chief Justice: 'l'llat is the very question 

that I put you. 
Mr. Parker: Then, if it goes to tllat extent, if it 

takes tlle form of the question frequcnlly pre­
sented, about the purchase of all the coal mines, 
then I will say that it is monopolistic, and against 
the spirit of all anti-trust law. 
· 'flle Chief Justice: Tllat is the very quei.;tion I 
asked you. 

l\Ir. Justice )f cKenna: That is, so long- UH there 
is no wroug exclusion of anyh<jdy else·? 

:;)Ir. Parker! There is a wrong exdm;ion. rrllcre 
is the exclusion in the n~ry purchase. 

Jir ..• Justice JicKcnna: Not exclu:-'.dou, of course, 
if somehouy else coultl not buy it. A man fonlu 
go out anu buy all the coal mines in the world, 
giving tlle price that is demanded, without ex­
clrnling anybody else or using any wrong towaru 
anybody el::.;e. Do you call that monopoly·? 

:\Ir. Parker: I call it monopoly as an economic 
co11 tli tion, and against tllc spirit of the au ti-trust 
laws, not because the man has nt tlle: time all tlle 
trade in the commodity, but oecause of tlle nature 
of the commodity his very purchase has excluded 
others. If -we are to <liscuss questions of law an<l 
constitutional autLority, I eonccive tllat very dif­
ferent considerations apply; but so far as economic 
conditions are concerned, a man who, by llis pur­
chase, considering tlle nature of the commodity, 
excludes the possibility of competition, violates the 
spitit of the anti-trust laws, and violates the eco­
nomi.c law against monopoly. 
~ow, if your Honors please, this Record shows 

no pnrcLase of a monopolistic kind. This Record 
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:'5hows no pnrchase having the effect, intent or pur­
po!'l.e to exclude others. Therefore I say that in 
this case there is left out of the equation the con­
sideration mentioned by the Chief Just.ice, and we 
hn'fc bere :-.imply tl1e power that is inherent in anv 
wealthy man or corporation engaged in the t~ 
bacco huRinesf.1. 

:Xow, it Fwem8 to me that the difference between 
thi~ l)OWer that I have mentioned as residing in 
the monopolie~, the power to exploit the public, re­
sulting from the faet that he has no fear and the 
public no hope of compl~tition, is a yery different 
thing from the power that the1-<e defendants I1ave in 
the tobacco business. The fact, if your Honors 
please, that the posi;;e8sion of large wealth and the 
use of large wealth in brn~iness, brings the power 
and temptation to violate the law against monop­
olizing, brings the temptation anJ power to ex­
clude others from the trade, may some time here­
after be an argument to the l<>gislator who favors 
the law to limit the capital of a corporation or the 
wealth of an inJividnal engaged in trade. In just 
the same way, the fact that carrying deadly 
weapons gave the power, and sometimes brought 
the temptation to commit murtler, undoubtedly in­
fluenced the lerrislators to enact statutes forbid-o 

ding the carrying of concealed weapons. Il~fore 

the passage of such statute, though, it seems to me 
one would not be taken as serious who contended 
that lK-cause the possession of a deadly weapon 
gave power tC> commit murder such possession con· 
stituted itself the crime of murder, or any other 
crime. 

:Sow, if your Honors please, we, representing ~he 
main defendant, ham a conception of the roeamng 
and effect of the Sherman anti-trust law that does 
not se<'m to us either startling o:r ingenious. Taking 
t11e statute as it is written, and taking th~ de· 
ci~iom; of this Court as its only authoritatife com-
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mentary, this is our conception of the Sherman law. 
're concch'e that the mcnning and effect of the 
~iatute h; to pre8cr,·e to en'ryonc opportunity and 
Iiherty to engage h1 interstate trade-to pre;;;erT"e 
sneh opportunity and libel'ty against the yol nnt.ary 
coyenant or CJ.1W8i-con~nant of ilie trader, n~ well 
as against the improper conduet of other persons. 
In our conception that i~ tlie whole law. 

rfhc first 8Pction, in 80 far :18 it for}Ji(18 contracts 
and combinationR in rM.;traint of trade, forbid~ any 
,.;ort of arrangement wlietlter it he liy artnal coYe­
nant or otlier cornhination or 1foyice lietwer.n hale· 
pendent traders, whereby they directly or indirectly 
agree to limit their activity in interstate trauing, 
or where the result of the arrangement is to take 
aw:1y tlie incentive to such acthity in interstate 
traue. 'Ye conceive that unucr the first ~cction, or 
thr. seconu section, it is as much against the law for 
two insignificant interstate truuers to agree, or to 
come together hy any other combination or device to 
suppress the liberty of trnuing which they had be· 
fore, as if the agreement constituteu ninety per cent. 
of the trade. 

The first section, ns we concei \'e, in forbidding 
the entering into a conspiracy in restraint of inter­
state trade protects the trader against ontsiue in­
tPrference. The crime of conspiracy in restraint of 
trade untlou bte<lly ha~ its typical ins ta nee in the 
Danbury Hat eas~, where the interference was by 
those themi;;elver-i not engageu in interstate trade 
at all. The second section, when it forbids the 
monopolizing or attempting to monopolize any part 
of interstate trade, forbids the excluding or at­
tempting to exclude others from interstate trade. 
In our juugrnent, in order to violate this section, 
the exclusion, or tl1e attempt to exclude, must he 
by means at least tortious, either at common law 
or by some otl1er statute, in order to saYe this sec-
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~nd :--edion f1·0m aLs;olnte inrnlidity on account of 
Htgu e11P!'s and uncel't·1in t v of m 'a · • ., e. mng, as well rui 
to prew~nt the i:;tatutc from de8trOJ'I·nrr th 

. . . · o e rery 
compl't1t10u it Wal5 intcmle(l to foster. 

'l'he Chi rf ,J n.-.tiee : '"ill YOU read that :J.rt · ? I .J • 0 arn. 
~ce you are follo\Yiug Hutes. 
)Ir. l'arl;:er: 'Whil'h part do you mean? 
'l'hc Chief J n·~t ic·e : That last }>ropo:sition. 
J!r. Pnrkrr: The ~econd ~cction, accordiu(r to our 

conception, forhid;.; the exclusion or the att;mpt to 
ex.elude otlH·rs from interstate trauc. 

The Chief Ju:-:tiee: That b mono1Jolizincr 
) O' 

Jlr. Parker: In our judgment, in order to violate 
this seemul section the exclusion or attempt to ex· 
clutle mul'it be Ly means at least tortious, whctlter 
criminal or not, either by common law or statute 
other than the Sherman law, in order to save this 
i.-ecornl :-;ection from a!Jsolute iuraliuity on account 
of vagueness and unl..'ertainty of rneauing. 

Jlr. J us lice Ilolmes: Do you not take your con· 
tention too far th<'re? It would not be tortious 
at common law for an inuuense concern to lower 
the prices for the purpo!'le of <lriving another man 
out of !Ju,..,inc~~ in the :mme community. ]light not 
that Yery 1n•l1 be within the monopoly clause of the 

Sherman law? 
Jir. Parker : I think it might very well be; I 

think it might most desirably be; lJnt it is not there; 
and many authorities there are which hold that the 
lmn:ring of prices with a purpose to drire out a 
com1)etitor, is simply competition. Personally I 
am delighted that this record is lacking in cri~ 
dencc of such practices. Dut I do not conceive tha 

the ordinarv means of competition commended by 
the comom~ law are prevented by the second sec· 
tion of the Sherman anti-trust lnw, uecnu~e what 
measure arc we to have as to the propriety o~ ~he 
compctifrrc methotls? If it is to forbid compet1.t10D 

t 't" d10 JS to 
aml at the same time fo~tcr compe r ion, ' 
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drmv the Jinc lwb,·cen ,yeak, ineffective, non· 
injurious competition, and the sc,·crity of competi· 

tion? 
l\Ir. Jmitice l\IcKenna: 'Vill you give an iilus· 

tration~ if you can do !-JO without din~rting from 
your argument, of what you con.sider tol'tious? 

.Mr. Parker: Yes, sir. I concl'in·, if your Honors 
please, Uwt a typical ta!:il' of monupoJiziug· under 
this second ~ectfon is the attempt to conwr all of 
tile raw material, gone into for t lie pnrpo~e of ur 
having the pffect of thu~ excluding otlier.-.;. 

)Ir. Justkc Hughes: Do you llll'~ln hy that the 
m~re purchase of all the i·aw mntPrinl? 

.Mr. Parker: No, sir; I mean to say that when you 
come to this second section, in any attempt to 
monopolize, intent is an clement; anu it is the only 
section in ·which intent iR an element. I think when 
a trader sets out with the intent to excJrnle a eom~ 
petitor by purchasing all tJ1e raw material, that 
there is an exclusion by engro~sing, and engrm~~ing 
is iJiegal at common law. :l\Ioreover, your IT011ors, 
I think any of the methods condemned by the com­
mon law, fraud, deceit, coercion, a·re violative of this 
E:eeond section. I believe, moreover-and it may he 
sa icl more certainly than in the ill us tra ti on given by 
Mr. ~TnstiC'e Holmes-I believe that a control of all 
of the avenues of distribution and the exercise of 
tlint control to exclnde the product of competitors, 
is violative of this second sect.ion. I believe that the 
attempt to exclrnle competitors from means of dis­
trihntion hy securing il1Pgal rates from f'ornmon car­
riers, antl the secnring tl1em, violating the Interstate 
Commerce Act, is violatiye of the secollll section of 
the .A.ct. I believe that the dozen and one ways that, 
at rommon law or l.iy other statute, are denounced 
as rriminal or tortious, being resorfrd to for the 
purpo~e of excluding others, constitute an attempt 
to monopolize under the second section of this law. 

Mr. Justice I .. nrton: It is your contention, then, 
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tliat there imist lie au intent manifested in . 
way to t't some ~' com l ute a monopoly under this seer ? 

::.\Ir. l'arker: Pardon me? wn. 

)fr. Justice fan·ton: Tlrnt there mnst lie an in· 
te~t to exclude others lnade out in some way, to con. 
stih1te monopoly? 

:.Ur. Parker: I think tl.tere must lie an intent as 
a precedel! t to an attempt; because I cannot cou­
~en·e of an uneonscions attempt; lint I beliere that 
if the effect of nn illegal act is to exclude others 
from trade then, as in other crime~, intent will be 
}Jresnmed. 

~fr .• Jnstice Lurton: As a neccssarv result? 
)fr. Parker: Yes, sir. It mnst be hv~il1rrral means . ~ ' under any circumstances. 

1Ir. Justice Lurton: You do not mean that the ac­
quisition mnst he IJy illegal me~n.'i? 

Mr. Parker: :X o, sir; I do not ;1 lrnt I mean 
that his engro:;;sing hcing itself illt'gaJ i~ illegal 
means under the ser.ornl sectiou, not because 
the acquisitor has all the trade ::it a given moment, 
hut because from the nature of the matter and 
from the intent with which he acts, lie has thereby 
excluded others from the trade. 

The Chief Justice: I am going to give you an 
illustration that runs in my mind. I recollect once 
heing present at a -rery acnte discussion of the 16 
to 1 question in the coinage of silrer-the question 
of SUPJ1ly and demand. The qut'stion of snpply and 
demand was largt'ly discnsi;;cd, and one of the gentle· 
men, in the di::.cn~:-iion, ~aid tliat tl1e situation re-

1This answer presumed the word "acquisition" in the q~es· 
tion meant engrossing, the cornering of the raw matenal, 
the only kind of acquisition mentioned. We cannot co~· 
ceive that the ncquii:;ition of competing businesses (or t~etr 

. t . ttempt to monopolize, cons0Jidut10n) to any exten is nn a 
whatever the intent, because it leaves the field free to oth~~­
It is just this difference in the result tliat makes engrossing 

. · · f d at common law. illegal and the other nrqm~1t1ons nvore 
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sulted in this: From the poteHtiaJity '' hi<-h arises 
from the fact that in en•ry silver mine in tlie worlll 
there is a vast amount of ure which has hcen worked 
with the appliances which lheu exii:lteJ, as lie then 
described them, and it stands there no\V looking 
every man in the face in the whole world; that with 
tile present means of extracting or<>, that vast body 
of ore can be worked at a profit at 8uch a price Uwt 
at any moment when the price goes np tl1at ore in· 
stead of IJeing dormant will How into the channels 
of money, aml therefore it keeps the price down. 
Now, I put that by way of illlrntrntion. It ~eems to 
me that your statements haYC ucparted from your 
first propoi:-:ition, but I will not dis<.:HSS that. If a 
man, having vast sums of money, hai-; ~o <li~trihuteJ 
that money IJy investment, so that the whole 'vorJd 
may know it, as to absolutely exert the potentiality 
of excluding every IJody else, and with the certainty 
to everylJody else that he will be destroyed if he 
takes a step-wonlJ that be a monopoly in your defi· 
nition of the word "monopoly," as you laid it down 
at the start? 

Mr. Parker: Does your llonor's question call 
for an answer on the economic phase? 

The Chief Justice: No; I mean under this law. 
Mr. Parker: Under this law'! :N"o, your Honor. 
The Chief Justice: You say no. Why? This 

Court held in the Northern Securities case that a 
situation infinitely less acute than tllat was a 
monopoly under this law. 

Mr. Parker: I think that the Court in the North­
ern Securities case, or that a majority of this 
Court, concefred that there was no purchase at all 
in the Nortllcrn Securities case, but a mere cus­
todianship created. I think that the point of sharp 
uivision in this Court was whether there was an 
actual investment by the Northern Securities Com­
pany or whether there was a mere custodianship 
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cre~t.ed as a part of a sclieme for eliminating com­
petition between those two roads. 

Th: Cliicf Justice: Then your answer is that the 
question wlietlier or not it creates a monopoly de­
pends upon a matter of form, and not a matter of 
substance? 

nlr. I>arker: :so, if your Ilouor please. lndl'Nl, 
I trust I am not to be put in tlic position of tryinrr 
to reconcile the conflicting views discussed in tl.J: 
Nortberu Secnritics ease; but tlie Northern Secnl'i­
ties decision was lmsed upon tlie fact that 
tliere wn~, in fact, no im·estment, and that there 
was a mere cu~to<lianship created; and tllat tl1e 
holding compa11y was the mere corporate synonym 
of the oltl-fashioned trust, and tilat the stock cer­
tificates, so-called, were in essential respects, the 
old trustees certificates; and we conceive that in 
that way it was only a sclieme. llut your Honor 
has put to me a l'a~e where there ilas been an ac· 
tual hIYestment. I gathered from your Honor's 
question ti.mt actual investment only brought po"·er 
to exclude others. In tliat coudition, I say it is 
not -violative of the second section of the Sherman 
law. 

l\Ir. Justice :JicKenna: In otlier words, it is not 
power possessed, but power exercised. 

;\fr. Parker: It is tlle exercise of the power; it 
is tlie doing of the illegal thing or attempting to 

do it. 
Now if vour Honors please, we conceive that 

' " b . thiR interpretation of the law keeps it from emg 
radical or revolutionary, and makes it a develop­
ment of, instead of a departure from, the orderly 
growtll of economic legislation. It becomes an ap· 
plication to interstate commerce of the doctrine of 
the common law. 1Ybetber offenses ago.inst the 
Sherman Jaw were criminal at common law or not, 
110 contract, in onr couceptfon, or arrangement or 
conduct, has been condemned by this Court as 
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3 o·ainst the Sherman ~\ct, which wo11ld hm·e ueen 
0 • 

farored at common law; no contract or quns1-con· 
tract ha.s l1een 1:un<lcmncd that wonl<l ha vc IJecu 
enforci Lie at com mou Jaw. 

1iYe eontenu, then, that tlie ~h<.·1·man law applies 
to interstate trade, and to contracts, arrangPments 
anu conduct U.irectl.r affediug- iuh1l':stutc ll':.li.le, the 
principles of the common luw-makin~ criminal 
and subject to Pe<leral prosecution-if direct in 
their effect on interstate traue-:somc thiugs tha L 
were criminal at common law, and some things 
that ,,·ere fo1·l>i<l<le11 at <-ommon Jaw only in tlle 
sense that eo11tract8 for tl1e tloi11g of tl1e111 were 
unenforcible; giving to Federal Cuurt8 jurisdiction 
in equity to prerent the thing::-5 from being' done 
whkll if <lone would. be crimiuul; arnl giving an 
easy and tempting action at law to those who are 
injured by these things. 

Sure1y a statute which applie~ to interstate trade 
only the priuciples of the common law, a1rea<ly ap­
plicable to all intrastate or local trade, arnl for 
centuries be1icYed suflieient to protect such t-raue 
against noxious comuinations or restraints, ought 
not to be called radical or revolutionary. 

:X or <lo we concein~ that this co nccption of the 
law makes it insignificant. rrhe statute bas its 
origin not in any supposed inefficiency of the com· 
mon law, but because it was uoubtfuI whether thesc­
principles extended to interstate trade and tllere 
are uo federal common law crimes; anu, if your 
Ilonors please, almost all vital and well-considered. 
s1:atutes have their principal utility in the appli· 
cation of effective remedies to common law wrongs. 

In our view there is no decision of this Court in­
consistent with opr concept-ion of the common law; 
uut under this law there have been decisions of 
this Court which prevented competing railway 
companies from agreeing upon rates to be charged 
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IJy them. There is tile decision in the ~· ti-
!..:! • t. ...,or uern 
oecur1 ~e~ case, which prevented tile elimination of 
~ompetition .between . railway companies by a 
scheme of tile1r respeehye stockholders entered into 
for the purpose of eliminating tilat competition. 
T11ere was a decision wilich prevented an agreement 
among the manufacturers of iron pipes that their 
competition silould lie only o~tensiille and not real. 
Tilere Jias lJeen a decision which gave to the pur. 
chaser wlw had paid an cxcessiYe price for ilis iron 
pipes treble the damages that he recovered. There 
have IJeen decisions which prevented men from con· 
spiring with other men in their interstate trade 

' whether these other men IJelonged to labor unions 
or were competitors. 

It seems to me that having acilieved such salu· 
tary effects the law cannot Le called iusit,'1lificant. 

Of course, if your Ilonors please, with resped to 
this, if this is the proJ>er conception, the Knight 
cmie was correctly dec:ided. 'There, there was a 
mere purchase of property, with not even the 
covenants not to re-engage in business given by 
the vendors, such as are usual in sucil transac· 
tions; and the Government is not yet ready to say 
that the mere acquisition of property is Yiolative 
of this law. 

The Trans-)Iissouri case, tile Addyston Pipe and 
Foundry case and the Swift case are all typical ' . instances of contracts or quasi-contracts restram· 
in(I' competition among competing concerns. 

The Northern Securities case, as I said before, 
as conceived hy a majority in this Court, dealt with 
the fact that there was no real investment, but a 
mere scheme to eliminate competition between t~ese 
roads. If the Northern Securities case ha~ arisen 
at common law, in a suit at equity for specrfic per· 

d l . b the stock· formancc of the contract of e IVery y , he 
holder, it would have been declared agam~t t 
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policy_ of the common law un<ler the conception of 
facts held by a majority of this Court. 

So we conternl that the preservation of the lib· 
erty and opportunity of trading, the preservation 
of the principles of the common law, anu the pro­
vision of a remedy adequate for the yiolation of 
the principles of the common law wa~ the purpose 
of this statute. 

If your Honors please, if thi8 cuneeptiou is right, 
it seems to me that we come <lowu to a ,-ery few 
questions: 

First, ha,-e these <lefenllants in eombination with 
others, or acting alone, excluue<l oihL'rH from the 
ti·ade? To that question the Court below answers 
impressively and expreRsly, no; an<l it does seem 
to me, if that is wrong, that it is the part of the 
Government to lay its hand on such ·conduct as, 
being continued, will excluue other~, an<l ask for 
an injunction against the continuance or repetition 
of those practices. 

Have we entere<l into any contracts limiting any· 
body's freedom in trade'? The only things that I 
can conceive of are the covenants taken from the 
vendors; and we say and argue with absolute con­
fidence that every one was taken by a Yendee com­
pany in reasonable protection of the good-will con­
veyed. If there are any that are unreasonable on 
this basis, it was the part of the Government to 
call attention to those coyenants. The Court found 
none. 

llas there been in the intercorporate relations 
of these defen<lunts such a condition shown as elim­
inates all incentive to activity in interstate trade? 

Now, if your Honors please, it seems to me that 
this brings us to a consideration of the holding 
company, as <liscussed in the ~orthern Securities 
case. Bowing, of course, cheerfully to the decision 
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of t_h: majori~y of thi::; Court iu the :Xorthern Se­
cur1 hes cast>, It seems to me that the effect of ti t 
d 

. . . la 
ec1s1on is to f'.ay that the holding company, in rail· 

road mat~ers at least, violates the law, and is, as 
I Jia1e said, the mere synonym, in corporate form, 
of the old-fashioned trust . 

.Assuming-, but only for the sake of the argumen~ 
that the holding company in industrial affairs is 
thus condemned, it seems to me that you must 
go for your definition of a holding company to 
the decision in the Xorthern Securities case; and 
it seems to me that that definition is about this: 
It is \vhere a company issues, as a part of a general 
scheme, its own shares in exchange for the shares 
of competing companies, thereby eliminating any 
incentive for actiYity on the part of the independent 
companies, and substituting only their interest in 
a mere holding company. 

If your Ilonors please, if this is applied to thls 
Record, there is no holding company developed. In 
the first place, every one of the8c principal tlefend· 
ants 1s largely an operating company. 

In the second place, I should say that with re­
spect to mo8t of these cornpanie~, there is no natural 
competition at all. The Amcdcan Tobacco Company 
is enjoined from voting the stock that it holds in 
the "Uengel Rox Comp<rny, the company manufac­
turing the boxes. 'Yliat theory of the :Xorthcrn 
Securities case is violated by thut holding of stock 
and 1oting it? No trade acti\'ity 1s limited; and 
eyen if cornpr,tition js the key-note of the Sherrow 
law, there ne1cr woultl he competition between a 
box manufacturt>r and a tobacco manufacturer. r:t 
the great majority of the companies whom the mam 
defendants arc enjoinecl to continue in control of 
are not competing companies at all, but only related 

or non-competing companies. 
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'Vitlt respect to competing companie8, there is no 
scheme developed. Every concern in wllicll any of 
these main defendants hold stock, uut one, was ac­
quired as to its stock, for cash or its e'l,ui'fa lrn t; the 
p. I1orillard Company stands n 1011 e ar-: th c on 1y com­
pany whose stock, held uy any of Lhe~e main de­
fendants, was acquired hy the issuance of slock of 
the owning company or any predecessor. 

:X ow, if your If Ol10I'R plr.a::;e, there has lJcpn a rnul­
titntle of uriefs, oral arguments and supplementary 
briefs filed in this ca~e. I am re'l,t1e8Leu by )Ir. 
John!':on to say to the Conrt that the iuca8 whicll I 
have so inadequately presented are amplified in a 
supplemental llrir.f filed a few <laJR lJeforc the argu­
ments began, l1eariug the signature of ·~rr .. Johnson 
and associate cou.nseJ, a11d I m;;k the Court's Rpecial 

attention to it. 
I dt~sire only to say a woru more, and tliat is in­

duceu hy questions that were asked by the Chief 
.Justice and ~Jr. Jnstire Lnrton in connection with 
the leaf to hacco sitn a tion. 

~lr. Justice J ... nrton asked ~Ir. Nicoll if there was 
anything in this case in regaru to night riders, 
farmers' organizations, etc., in the black tobacco 
belt in Tennessee and Kentucky. ~Ir. Nicoll cor­
rectly told him that there was none; but I think it 
may ue interesting to this Court to know the fact, 
and it is a fact shown by this Record, that the crop 
raised in 1903 in the black tobacco belt with respect 
to which Mr. Justice Lurton asked, is about 180,-
000,000 pounds, and that these uefendants, in the 
aggregate, never bought but 27,000,000 pounds 
(Vol. V, Ex. 7G, "Dark 'Vestern, including Rend. 
Dist."). The fact is, as shown hy this Record, that 
almost all of that tobacco is bought by the Regie 
buyers-the Government monopoly buyers--of 
Italy, Austria, France and Spain; and there is not 
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a woru of :estimony in this Ilecord, nor even is the 
an allegation in the bill that all(>ires t1tat th ;e 

•. ·I· . t.' ere1s, 
or ~HI ias existed, any combination or concert of 
action, or any relation Letwcen the American To. 
bacco Company anu its buyers and the buyers of 
these Government monopolies. .Moreover-

The Chief Justice: 'Vill you gfre me those fio-. 
. ? 0 ures again. 

llir. Parker: 184-,000,000 pounds, against 27,· 
000,000 pounds. 

)foreover, if your Honors please, there is not in 
tllis Record anywhere one word of testimony show· 
ing the existence of any organization of farmers, the 
producers of leaf tobacco, except a letter written 
by the President of the American Tobacco Company 
to the President of the Burley Tobacco Association 
-the growers-in Hl03. 

Heference has been made by a member of the 
Coul't to Lhe frequent references that have been 
made by counsel to )Ir. Duke's testimony; the fact 
is that Mr. Duke is the only witness who gives a 
consecutive statement of the growth and develop· 
ment of this Company, and his testimony is not con­
tradicted. )Ir. Duke puts into this Hecord a letter 
(Vol. IV, p. 432) which be wrote to the Durley T<r 
bacco Society growers' presjdent in 1903, and testi· 
fies without contradiction that it correctly and ac· 
curately states the attitude of the American To· 
bacco Company toward the farmers and their or· 
ganizations. Let me read one or two paragraphs to 
you. I commend the whole letter to your Ilonors 
for your consideration: 

"Xow, as I understa~d, it is propoi:ed tba~ 
au association, embracing a great number o 
the producers of h~1rl~y tobacco, shall~~ 
formed, which association sli_all_ haye a co 
porate form, and which association is to be a 
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middleman between tlle producers who form 
it and ourselves; so that hereafter, ins.tead 
of our pnrchasing the tobacco we 1H'Cf~ direct 
from the farmer~, we are to pnrchal'c 1t from 
this a~socintion, or corporation. So far, we 
ha"\"e no ohjeetion to the plan, and 1iaT"e no 
rirrht to ohject. If t1ie farmP.rs deem it to 
th~ir interest to a~soci<1te themf:<>lves i11to an 
oraanization, of what.ever ~rt, it would lie 
entirely 8ath::fadory to n~ to deal with such 
organization ns freely and under the ~mme 
conditions as we would denl 'rith ~my other 
person or corporation which had tob~~cco we 
de!'1ireu to acqnire; and we would de81rc that 
relations as frank a ml cordial R11 on hl exist 
between us and that organization ms '"e now 
desire between ourselves and the farmers 
themselves." 

Mr. Justice Holmes: "'\Vhat are you rending? 
Mr. Parker: I am reading, as the only CYidence in 

this Record of tlie existence of tlle orgauization of 
the farmers, a letter written by the rresiUent of tlle 
American Tobacco Company to the President of 
the Burley Tobacco Society, in 1903. 

If your Honors please, I do not desire to read 
further from tllat letter, but I do earnestly com· 
mend it to your Honors' attention, as stating truly, 
accurately and fairly the relations of this company 
to the producers of tobacco. 

The Chief .Justice asked a question that I desire 
to answer. Ile asked whetller the market quota· 
tions that are in evidence did not show the market 
from day to day, and if it were not, therefore, possi· 
ble that the defendants acquired their tobacco wllen 
the market was low, and that the "high water'' 
points were only nominal, not helping the farmers, 
and not llurting the Tobacco Company. 

The Chief Justice: I asked that because I wanted 
to find out wllether counsel might not be in error. 
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::\Cr. Pa~ker: Ilut the evidence in this Record is 
no_t the en<lence of the maI"ket quotations. It is the 
ev1<le11ce of what these <lcfendants paid to the 
far~er~; and this evidence shows, without any con· 
trad1chon, that every gra<le of leaf tobacco of which 
these clefendants are substantial purchasers, has ad· 
vanced in value-some grades more than others, 
and some grades less than otheI"s-hut there has 
been generally an almost constunt advance of the 
price paid by the American Tobacco Company to 
the farmers; and there is not a syllalJle of proof 
that any farmer or any member of an organization 
of farmers eYen <li.sbclieves that. 

l\Ir. Justice Holmes: Is there any comparison of 
that increase in Yalucs with the ~eneral increase of 
the prices of other things? 

:Mr. Parker: No, sir; there are no such tables in 
this Hecord. The testimony with respect to the in· 
crease in the value of tobacco came from time to 
time into the Record as tlle men in charge of buying 
a particular grade were on the stand. For instance, 
the manager of our southern leaf department testi· 
.fies with respect to the prices in Virginia, Xorth 
Carolina and South Carolina, and that there have 
Leen advances iu some grades to the extent of 100 
per ceu t. (Vo I. II, p. 126) . Th ere is the testimony 
of our western leaf huycr, with res-pect to the bur· 
Icy. He testifies that it increased in a few years 
from seyen to eleven cents ( Yol. 11, p. 18-i). There 
is the testimony of the buyer of tlle Snnff Company, 
whi<:h company is the only one of these tlefendanti; 
that Luvs tobacco in the hlack tobacco belt at all, 
which sl10ws that year hy year the avcrag·e cost to 
the Snuff Company lias increasctl (Yol. Ill, PP· 
2~8-9). There is the testimony of ]lr. Carlton, t~e 
Luyer of the Imperial Touacco Compo.~y, a!; to tbeir 
increase in prices (YoL IY, PP· 260·2 jO). 
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So that yon Jiavc 11ot in this Iletord tal>les of th.e 

market qnotations, but you ha ,·e tlic ac:u~l te:~t1-
monv of tile co8t to these tlcfcu<lants; and it is with· 
out qualification, without mo<l.ificn tioH, with on t con­
tention 011 the part of the GrffcrnmPnt ~o far us I 
lrnve ever heard, that t11ere hns hecn nn atlnrncc in 
every grade of leaf which t.he:o;e 1leff'n<lants nse. 

'"e did not go into the cigar lraf. Xcither the 
Goven1ment nor 011rsc1Ycs thought that we cnt snffi· 
cient figure in tile cigar leaf trade, making only 
fourteen per cent. of the cigars, as t:o make that 
v;!luallfo; anu I tlo uot know 'rhat fluctuation there 

Jws hecn in i hat re~pect-. 

Recess. 

)fr. Parker: If your Honors please: It has been 
stated in rcspon!-le to the question of ~Ir. Justice 
I.mtou, that the couusel 1·ep1·p~euting the .• :\.merican 
'roua.rco Company and. the other main (}efeu<lants, 
represent also tJ1e British-American Tobacco Com· 
pany. 'Ve do not disagree in any way with the 
coun~d for the Imperial Tobacco Company in the 
conception that tliese contracts of 1902 are valid. 
Rut there is a consideration that I desire to ex­
press to the Court just as briefly as I can. 

I conceive that contrads tliat only <l.ivide up ter­
ritory are illegal; and I eour:ei ve, moreoyer, that 
these contracts contain covenants in restraint of 
trade.. llut the situation, as it seems to me, must 
be taken folly into account. The American Tobac­
co Company liad n large and valuable and growing 
bnsiness in England, 'Yith Yast property for which 
it paid seYeral million tlo1lari:::, and to which 
it hacl added several million dollars more. It had 
brands in England that had achieved ~Teat popu-
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larity, u11til tlleir consumption was to " 
1
. . . .,ome extent 

l 1m1mshe<l by the increasin,,. 'l1'ff'ere t' 1 b 
o ~ n ia etween 

leaf tobacco on tlle one liand an<l manufactured 
goods on th~ otller. It liiolcl to the Imperial To. 
baeco Company these vast properties. Surely its 
coven~nt not to engage in llusiness stands exactly 
as vah<l uu<ler the r·ulings of this Court as one of 
tllose contracts valid at common law, not invaJi. 
dated by the ~hernurn Anti-Trust Law-the eon· 
tract of a vendor in reasonable protection of the 
property and good-will conyeyed. 

I quite agree, if your Honors please, with the 
suggestion tllat the Imperial Tobacco Company, up 
to the time it entered into that eontract,.had full 
power to come to America and to establish fac· 
tories and to compete with the American Tobacco 
Company in America just as the .American To· 
hacco Company had with the Imperial Tobacco 
Compa11y in Great Dritain. So the American To· 
bacco Company, consi<lere<l as a nndor, had a right 
to require a covenant from the Imperial Tobacco 
Company that the property it was conveying should 
not Le use<l in competition witll the business re­
tained by it. In tlle very illuminating opinion by 
Circuit Jn<lge Taft in the Addyston Pipe and 
,li'onndry cnRe, tllat is mentioned as one of the fire 
classes wllere contrncts in restrain of trade were 
valid at common law and are ya lid un<ler the Sher· 
man law. It is the contract taken by a vendor 
from a vendee, when the ''end'C)r retains a large 
property, illat the property conveyed to the vendee 
r;:hall not Le used in competition with the property 
of which the vendor retains possession. 

~Ir. Justice Lurton: That is, the restraints are 

not unreasonably wide? · ·f our ~Ir. Parker: That is the content10n, I y 
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Honor please. I am lea,·ing out of account, n~w, 
the fact that the Imperial Tobacco Company, with 
a comparatively small business, yet had brands of 
tremendous potentiality and popularity in Amer­
ica, which it conveyed to the American Tobacco 
Company. So I say that the covenant of the Amer­
ican Tobacco Company to the vendee is the ordi­
nary covenant given by a vendor for the reason­
able protection of the good-will conveyed. 

:Ur. Justice Lurton: Is it limited to the use of 
those brands? 

:Mr. Parker: No, sir; it is not. It is a covenant 
not to engage in business. Ilut, if your Honor 
pleases, I do not conceive that any of the covenants 
not to re-engage in business given by a vendor upon 
the conveyance of good-will and property is limite(l 
to the particular property conve;yed. I do not un­
derstand that in the case of Cincinnati Packet 
Company vs. Bay, there was a limitation that they 
should not use the boats conveyed. Indeed, I 
gather that there the main thing conveyed was 
the competition. So, as I say, the American To­
bacco Company's covenant to the Imperial is justi­
fied on the ordinary and valid grounds of being 
a reasonable contract by the vendor to protect the 
vcndee in the enjoyment of the property and good­
will conveyed. I say that the covenant by the 
Imperial Tobacco Company not to come to Amer­
ica is sustainable on two grounds: First, there was 
a property conveyed by the Imperial Tobacco Com­
pany. In the second place, if there had not been, 
the Imperial was the vcndee of a property; and the 
American Tobacco Company, as the vendor, had 
the right to require a covenant to protect what it 
retained. 

What did they do? They united in the organ-
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ization of the British-American Tobacco Company 
and both compa.nies transferred and conveyed ~ 
the British-American Tobacco Company immense 
properties, an immense business, and brands and 
good-will of immense value. I see nothing illegal 
in that. If two men ca.n meet and go into a par~ 
nership, and put into it the whole of their busi­
nesses and property without violation of law, then 
two men or t'vo corporations have a right to form 
a corporation and to convey to it part of their 
busi11esses and good-will and property. 

Here were properties, not stocks, conveyed, of 
the yalue of millions of dollars; and these two com· 
panies as vendors executed covenants with the 
British-American Tobacco Company-the ordinary 
covenants to protect the property and good-will 
conveyed. There was not a contract; there was a 
sale accompanied by the ordinary contracts in re-' . straint of tra<le, hut in reasonable and vahd re-

straint of trade. 
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·oral Argument of Sol. M. Stroock on 
behalf of United Cigar Stores 
Company, January 11, 1911. 

)Ir. Stroock: If your llonors plea::;;e: the Gnited 
Cigar Stores Company comes before this Court ~s 
an appellee. The petition of the Government in 
this case, so far as the Unite<l Cigar HtureH Com­
pany is concerne<l, was dismi~8e<l by tllc unani­
mom1 judgment of the ju<lges of the Cin:uit Court. 

0 rg a niza tic n. 

George J. 1Yhelan and his brothers, commencing 
in 1883, became engaged in carrying on the uu~i­
ness of retail tobacconists in a number of cities in 
New York State. They were successful. In the 
spring of 1901, "\Vllelan came to New York City 
determined to go into the business of conducting a 
large number of retail cigar stores throughout the 
United States. 'Yith this end in view he caused 
t11e United Cigar Stores Company to be incorpor­
ated. Not having sufficient capital of his own to 
carry on the enterprise along the lines which he 
thought nccc~sary, he went to every tobacco man u­
facturer, cigar manufacturer, leaf tobacco dealer 
and jobber whom he knew and laid his proposition 
before them. As the Record shows, he made to all 
of them flattering offers, but every one declined to 
take any interest in his enterprise. 

Among the people to whom he submitted his 
proposition were some of the officers of The Amer· 
ican Tobacco Company, but they, like all the others, 
turned the proposition down and refused to have 
anything to do with it. 

Whelan and his associates thereupon went ahead 
on their own account. Their initial investment in 
the enterprise was $2,500. But that is not all· 
for by November, 1901, they had invested $50,00~ 
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of their own money, and had succeeded in ma.k' 
· $2,000 upon their investment. rng 

Du~ing. the months that elapsed between the 
organ~zat1on of the United Cigar Stores Compan 
and ~ ~vember, 1901, 'Vhelan, being convinced ~ 
t.he ultimate success of his enterprise, persistently 
kept at the officers of The American Tobacco Com· 
pany, trying to induce them to invest. Finally, in 
November, 1901, he succeeded in convincing ~Ir. 
Duke and ~Ir. Ilill tilat ilis enterprise could be 

_ made successful, and he then induced them, not to 
buy him out, but to invest $50,000 in the enter· 
prise. So that tile United Cigar Stores Company 
then had a capital of $100,000. 

The Hccord shows that neither tilen nor at any 
other time was any contract entered into between 
the two companies. No agreement was had as to 
pushing the goods of The American Tobacco Com· 
pany or hindering the sale of the goods of inde­
pendents. 'Yhelan had represented that the retail 
business as a business could be made to be profi~ 
able; and the necord silows tilat the in'iestment 
of the American Tobacco Company was made with 
but one end in view, and that was to make money 

. upon its investment. 
For the next year or two tile capital imestment 

was not increased. But at tile end of that time, 
'Yhelan, through hiB business ability, ha'iing dem· 
ons.trated that the enterprise could be made sue· 
cessfnl it was decided to increase the capital stock. 
Ilonds 'and preferred stock were issued. Wbel.an 
and his associates were afforded the opportumty 
to buy one-half of the preferred stock and one-half 

. of the bonds ; but as tb ey had charge of the ent~r· 

P
rise acti-vely conducting it, they preferred to in· 

' . t k .from -which -vest their moneys m the common s oc , 
source the largest share of the profits was to be 

. ed. There was issued in all $750,000 of pre-
ce1v . h Aruer· 
ferred stock, all of which was bought by t e 
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ican Tobacco Company, and $900,000 in common 
stock. In this common stock 'Vhelan aml his 
brothers and their associates invested their entire 
fortunes, amounting to $300,000; the American 
Tobacco Company taking the balance of $GOO,OOO. 

I do not understand it to he seriom;ly urged that 
the investment by the Amel'ican Tobacco Company 
in the bonds and stocks of the United Cigar Stores 
Company in any sense offended the Sherman Act. 
The American Tobacco Company and the United 
Cigar Stores Company were not aud could not be 
competitors. The former manufactures and sells 
tobacco products at wholesale. The latter sells to~ 
bacco products at retail only over its own counter!:!. 

Government Charges. 

nut the Government charges that ha}ing ac­
quired that interest, the American Tobacco Com­
pany made use of the United Cigar Stores Company 
as an instrument for three purposes: 

First, to injure and cripple other manufacturers, 
and to prevent them from distributing their 
products. 

, Second, to injure and drive out of business job· 
bers in tobacco products. 

And third, to injure, cripple, and drive out of 
business other retailers, and to attempt to monopo· 
lize the retail trade in tobacco products. 

Conclusions of the Circuit Court. 

Judge Coxe, in the Court below, exhaustively 
wrote the story of the United Cigar Stores Com­
pany in the opinion w 11ich is in the Record (Vol. I, 
PP· .302-3). lie found that neither in its organ­
izat1on nor in its operations was there anythinO' ff . h 0 emnve to the Sherman Act committed or at-
tempted. In this opinion all four of the judges be­
low concurred. They found that not only ~hould 
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no injunction be issued against this defendant h t 
also that _there 1vas nothing in the Ilecord to ju~t; 
the granting of an injunction arrainst the A . y 
T b " b mer1can 
~ acco Company to restrain it from controllin" 

tins defendant, nor from interfering with it in it; 
development, because there was no evidence of su h 
control or intel'ference. c 

Conduct Toward Manufacturers and Distributors, 

Of course the United Cigar Stores Company has 
promoted the sale of the products of the American 
Tobacco Company. Ilut this has not heen the re· 
sult of any contract, agreement or underst.anding. 
The tobacco business, as the Court has been told . ' is a business of brands. In different parts of the 
country different brands are in demand, different 
kinds and qualities ot tobacco, different sizes of 
cigars. The taste of the community in differellt 
parts of the country and even in different seetions 
of the same city differs materially. What the public 
wants in New England is a drug on the market 
in Texas. Tbe taste of the public must be catered 
to. The consumer is the boss of the tobacco busi· 
ncss, because tobacco is a luxury; and any concern 
that attempts to foist upon any community a killd 
ol tobacco or a kind of cigars tbat that community 
does not demand, must inevitably go into bank· 

ruptcy. 
Every manufacturer who ~ms called as a l\it· 

ness in this case testified to that fact; and nothing 
in the Record is more firmly established. 

Accordingly, this Company has promoted the sale 
not only of the goods of the American Tobacco 
Company, but of the goods manufactured by ind~ 
pendent dealers cnrywhere-whatever the public 
taste in each locality demanded. Not one manufa~· 
turer called by the Government testified that this 
defendant refused to handle his goods, or to treat 
them fairly, or that it hindered him in any waY 
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whatsoever. Xot a single jobber caned by the Goy~ 
ernment testified that this defendant refused to 
deal with him, or, in dealing with him, had r~fused 
to treat his goods fairly. There fa not a lin~ in the 
Record which even inferentially supporfa such a 

charge. 
But the Assistant Attorney-GC"neral now says: 

"It is true U1at you <lo handle independent goods, 
but you do that because you think it wise to get 
the profit and hold the customer." Of course that 
is true. Few men go into the tobacco business 
or into any other business for the pleasure or the 
thing. Their primary purpose is to make money; 
and they hundle the goods that the puulic wants, 
in order that they may make money. 

Because a large percentage of the store~ of the 
United Cigar Stores Company (Yiz.: 1G3 out of a 
total of 409) are located in New York City, and 
because, therefore, such a large percentage or the 
total volume of its business is in New York City, 
Mr. Hillman, an independent jobber of ~ew York 
City, was called by the Government as a witness. 
Ile testified that he would not handle or deal in 
the goods manufactured by the American Tobacco 
Company and its associates-not because they 
would not sell their goods to him, but because he 
refused to handle their products, preferring to 
handle only g·oods manufactured by independent 
manufacturera. And then he testified, at Volume 3, 
page 499: 

"Q. Is the United Cigar Stores Company 
a customer of yours? 

"A. It can be so considered, yes; I think 
've sell them goods. . 

;;Q. 'Veil, extensi~ely, do you not? 
A. Rather, yes, yes. 

"Q. These various goods that you have 
enumerated, the different brands of cigar~ 
ettes anu smoking tobaccos, quantities of 
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t~em are purchased from you by the United 
Cigar Stores Company? 

"A. 'Yith a few exceptions, with a few 
goods-m a few cases they buy generally 
from us." 

. ~Ir. llillman further testified (pp. 500, 602) that 
th~ United Cigar Stores Company purchased on 
credit from him between $60,000 and $i0,000 worth 
of merchandise in each year, and that this did not 
include the purchases made by that company from 
him for spot cash, of which he kept no record; that 
the largest amount of business which his concern 
ever did in any one year was $325,000; so that 
this company alone purchased twenty-five per cent. 

· of his total output. 
Mr. "~helan, the president of the United Cigar 

Stores Company, was called by the Government 
at a witness. Of course his testimony is that of an 
interested witness, but it is absolutely uncontra· 
dieted. And this is what he testified to at Volume 3, 
page 115 of the Record : -

"Xo one ever told me what gootls to buy. 
~Ir. Duke always told me to buy wherever 
I could buy the cheapest. 

''Q. To buy your goods anywheres? 
"A. 'rherever we could buy the cheapest. 
"Q. "'hat have you done? . 
"A. That bas been our act10n. 
"Q. You handle the goods ruanuf~ctured 

by other manufacturers in your stores. 
"A. ·we sell everyone's goods that has a 

demand. • • • • 
1 · the goods of "Q X ow as far as pus nng , T 

• ~ tl than the American °" 
manufacturers 0 ier. < • l are the 
bacco Co. and its alhed compames,. 1 ased 
sales of the other manufacturers rncre, 

in your stores? s as increased gen· 
"A. 'Ve 11, such good h ·cd a crreater 

erally with other people s t~" did ln out· 
increase in our sto\~ than ey 
side people's stores. 
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Iloth of the members of the firm of Schinasi 
Brothers, large independent cigarette manufactur· 
ers were called as witnesses, not by the Govern· 
me~t but by the American Toliacco Company. 
Solomon Schinasi testified, at Volume 4, page GG5 ~ 

"Q. Js the United Cigar Stores Co. a large 
customer of yours? 

"A. Next to tbe Metropolitan comes. the 
United Cigar Stores as a retailer, ccrtamly. 
• It It It * • • 

"Q. Have you had any reason to com· 
plaint, :Ur. Schinasi, that the ~retropoli~an 
or the United Cigar Stores were treating 
your goods unfairly? 

"A. No. 'Ve never find out anything like 
that. 

"Q. The truth of the matter is retailers 
have to handle what the C'onsnmers call for, 
do they not? 

"A. I think so." 

How can it be said that this company has been 
used to cripple other manufacturers and distribu­
tors of tobacco with a view of driving them out, de­
stroying competition, and preventing others from 
entering, when the Record shows affirmatively that 
the United Cigar Stores Company is and always has 
been a large distributor of the goods mannfactured 
.and dealt in by concerns in no way connected with 
the American Tobacco Company? 

Mr. Justice Holmes: Do the United Cigar Stores 
Company's stores sell domestic cigars as well as im­
ported Havana cigars? 

1\Ir. Stroock: Certainly, sir. 
l\Ir. Justice Ilolmes: I did not remember as to 

that. 
Mr. Stroock: Certainly. 

Conduct Toward Retailers. 

We now come to the consideration of the third 
branch of this case; and that is the charge that this 
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Company has been used by the American Tobacco 
Company as an instrument to acquire a monopoly 
of the retail trade in tobacco products, to drive out 
of business other retailers, and to prevent others 
from entering the field. That is the cl.large. 

Again ·we respectfully call the attention of the 
Court to the unanimous opinion of tlle Court below> 
to the effect that such charge is not only entirely 
without foundation and without any evidence what· 
soever to sustain it, but the Record abounds with 
evidence showing quite the contrary. And Iv.ill 
read you a brief extract from the opinion of Judge 
Coxe on that point. It is found in Volume 1 of the 
Hecord, page 303-4 : 

"The proof fails to establish unfair or ~n· 
lawful methods in acquiring and conducting 
the business of the Cigar Stores • • • ~o 
special privileges are accorded by the To· 
hacco Company to the Ciga~ Stor:s Co~pany 
oyer other purchasers. Their. busmes~ is c?n· 
ducted in their own way, without dictation 

Co " from the Tobacco mpany. 

The Assistant Attorney-General in his argument 

said: 
''Throu"'h the United Cigar Stores Com· 

an theyb are, one by one, displacing all !be 
frnp~rtant cigar retailers t~lroughout the~~~ 
portant cities of the u.mt1 n~~!e~urd.'t 
thing has grown almost hke o 

The Record shows that there are 600,000d~l~:e:~ 
. rhich tobacco pro 

the United States lil " U ·ted Cigar Stor~ 
sold at retail. Of these, the409m It is sill'nificant 

d operates · " 
Company owns an . . the United States, 

599 591 retailers in t 
that of all the ' . of the defendants, no 
in no way connected with a~y petition had been 

. h t any unfair com 
one testified t a that either alone 
indulged in by this ?omthpanyt~:; dcfe~dants, it bad 

b. tion with e 0 
or in com ina . his business. 
. . red him in any way m 
lllJU 
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. - lled nut before we examine One retailer was ca · . 

h
. testimonv attention is called to certurn per-
18 "' d Th are these· tinent facts shnwn by the Recor . ey . 

- 1. That in New York City, where 163 stores of 
the United Cigar Stores Company are locate~, ther.e 
are to-day more retailers actively engaged m busi­
ness than there were before the United Cigar Stores 
Company came into the field. 

-2. Including the stores operated by its sub-com­
panies, this company operates 409 ou~ of GOO,?OO 
ci<rar stores and stands. So that durmg the tnne 

0 • 

·that it bas been in business, and after the exercise 
of these tremendous influences with which it has 
·been charged, it has managed to acquire one-sixth 
of one per cent. of the total number of cigar stores 
in the United States. 

"Ilut," says the Assistant A torney-G eneral, ''it 
is true that the number of its stores is insignificant 
compared with the whole; but look at the volume 
of its sales! They are enormous." 

I~et us assume, for the purpose of argument, that 
a corporation or individual which succeeded in 
building up a large business-so large, indeed, that 
the volume of its sales is a large percentage of the 
total business-in some way offends the provisions 
of the Sherman Act. If we examine the Record in 
this case, we find that the perceutage of the retail 
business in the United States carried on by this 
Company is small indeed. According to the best 
computation available (see Main Brief of The 
American Tobacco Company, page 140), we find 
from the Record that in the year 1906 the total 
amount of the sales at retail of tobacco products in 
the United States, manufactured and produced bv 
cigaT and tobacco manufacturers (including n;t 
only the defendants bnt all manufacturers rrener­
ally), was $565,000,000. The sales at retail by the 
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United Cigar Stores Company durin(J' the year 1907 
were, at the time of the takin(J' of the +A t' . ' N b o ~s lillony m 
. ovem ~r, 1907, estimated to be $15,000,000. So 
that durrng the year 1907 the business of the U 't d c· s Ille 

igar tores Company amounted to about three per 
cent. of the \Yhole retail business in tobacco prod· 
nets. 

Ilased upon these figures, and a~suming that the 
sales of tobacco will continue to be stationary, that 
every other retailer in the United States will be 
gradually driven out of business, and that the 
United Cigar Stores Company will alone ·remain it . ) 

will take about three centuries, if the United Cigar 
Stores Company continues the same vigorous efforts 
which the Government has charged, to acquire any­
thing like a monopoly in the retail trade of tobacco 
products. 

TI'~ e come now to an examination of the testimony 
of the only -retailer whom the Government called as 
a witncss--Mr. Schulte. 

It is true that Mr. Schulte on his direct-examina· 
ti on testified that the average dealer will be less sue· 
cessful, and that a great many dealers will be forced 
ont of bt1siness, if the general policy of this com· 
pany is continued during the next five years. But 
upon cross-examination )fr. Schulte could not Mme 
a single ·retailer who had hecn forced to retire from 
business, or who had been injured. He conceded 
that he himself bad been in the retail business for 
fifteen years; that he had prospered; that he had 
five stores when the United Cigar Stores Company 
commenced to operate in Sew York City, but at the 
time he was examined he had twelve, and that ~e 
was a hout to open a number of others, not 001! ind 

•t' And he test1fie New York 1.Jut in other c1 ies. 

(Vol. III, pp. 4 72-3) · rofit· 
"Q . . your business bas lleen ~ very P 

able one, hasn't it, .Ur. Schulte. 
"A. Yes. , .. .. • 

• • 
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"Q. Ilow about .Ur. J .. ane; has he mo~·e 
stores to-day than he had five years ago 111 

New York City? 
"A. I think he has more stands. ~lore 

pluces for the sale of cigars and cigarettes 
at retail. 

"Q. IIow about Godfrey :\Iahn; has God· 
frey :Mahn more stores in :Sew York City 
to-day than he hnd fi~e years ngo? 

"A. Yes." 

A time-worn misrepresentation concerning the 
C-Ompany is to the effect that it has leased locations 
in which competitors had carried on successful re­
tail establishments, and thereby had forced the 
retirement of such competitors. Again, not a sin­
gle witness testified that his location 1iad been 
leased over his head, ·with the exception of ~Ir. 
Schulte. And he testified, in answer to the As­
sistant Attorney-General: "Yes; I have been driven 
out of two locations by the United Cigar Stores 
Company" (Vol. III, p. 465). 

On cross-examination it developed that concern­
ing both of these locations these were the facts: 

The United Cigar Stores Company had gone in 
there originally and had est:ablished cigar stores 
in both of them-a business that had not been car­
ried on before in either of those locations. The 
locations then obtained a good-will. Schulte, as a 
splendid successful competitive merchant, came 
along, bid higher rent (in one case increasing the 
rent from $9,500 to $16,500 a year) and got the 
leases away; and at the termination of his leases 
we got them back again (Vol. I II, pp. 4 7 4-6) . Thu t 
is the only evidence in this entire Record of any 
retailer having a location taken away from him. 

The Government further charges that this Com­
pany has bought out the business of a number of 
retailers, and in that way has forced their retire­
ment Again we refer to the Record. 
. Of the 409 store~ operated by the United Cigar 
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~tores ~ompany, almost every one was opened by 
It as a cigar store for the first time. Only a small 
num.ber of these stores were purchased from other 
retailers; and of these, except in three or four in· 
stances, reference to which will be made in a mo­
ment, every one was at liberty w go right back into 
the retail business and in competition with this 
defendant-and the Record shows that most of 
them did. It further shows that they continued to 
be successful in that competition. 

In the three or four instances in which this com· 
pany bought out the business of other retailers, and 
took from them covenants for a limited period and 
for a limited territory not to engage in the retail 

. cigar business, the man whose business was pur· 
chased not only entered into the employment of 
the company but became an acth-e director and 
manager of its business in that particular terri­
tory ; and, as the evidence shows, he shared in the 
general prosperity of the company. 

The taking of this covenant was but an incident 
nf the purchase of the good-will of tlie busiuess, 
part of the sale of the business, and in no seuse a 
device to control commerce. It was one of the 
conventional inducements o! the purchase. 

Conduct Toward the Conswner. 

How has the public been affectetl by the opera· 
tions of the United Cigar Stores Company? The 
Record does not suggest, even by inference, that the 
prices to the consumer were at any ti~e raise~, 
nor that the consumer was in any way hmdered 1_n 
procuriug a supply of tobacco products. There _18 

no sng(J'estion of any agreement on prices-that rs, 
with r;gard to the prices at which the goods should 
he bourrht by the United Cigar Stores Company, 
nor in ;egard to the prices at which they should~: 
sold. There is no evidence in the Record off:c 
cutting of prices to oppress other dealers. In ~ 
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1 t f Opp .... ePsion is ab~ent from the eyery e emen . o ~ " 
Record. . 

1 'Ve submit that the tobatco bnsiness 1s ~nc i 

that no man nor any combination of men can mo.n­
opolize or attempt to monopolize .any part _o: it. 
The power inherent in all wealth 1s not sutllc1ent 
for this purpose; and this is especially true of the 
retail business. The neces~ary or direct effect of 
any combination between the defl"IHlants was not 
to restrain commerce. The Uecord shows that no 
stran(l'ers to the combination were excluded from 

::i 

the trade; and it fails to slww any attempt to 
exclude strangers. No means were adopted or 
used, or attempted to be used, which prevented or 
restrained others from engaging in the business. 
The Record fails to show that any effort was made 
to force a single retailer to sell out or to go out of 
business, or to interfere with any one in engaging 
or attempting to engage in hnsiness. ~ot only did 
the Government fail to produce one man \vhose 
business had been interfered with or injured, hut it 
also failed to produce one man who bad been driven 
out of business or prevented from entering it. 

The Record shows that other retailers have 
profited by the example of this Company. They 
have kept their stores clean; they have dressed 
their windows attractively. They have given the 
public the goods which the public demanded; and 
as a result many of them have built up splendid 
businesses in competition with the Company. Their 
stores bave come even to look like the stores of 
this Company and are often mistaken for them. 

I submit that upon the Record, and upon the 
. Record al.one, the judgment of the Court below, so 
far as this defendant is concerned should be af-
firmed. ' 

{T6153HJ 






