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oral Argument of De Lancey Nicoll,
Esq., January 9, 1911,

Mr. Nicoll: If your Honors please:

Refore 1 proceed to discuss the evidence from the
viewpoint of the defendants, I will call your atten-
tion to certain paramount considerations in this
Record which I believe will go far to dispel any un-
favorable impressions which may have been made
by the argument of the learned Assistant Aftorney-
General.

Paramount Considerations.

The petition in this case gives a history of the
life of the defendants from the beginning, and al-
most their every act is brought into question. It
was prepared npon the theory that the existence
of the American Tobacco Company, and the olher
defendants, is prejudicial to the producers of to-
bacco, to the manufactnrers of tobacco, and to the
consumers of tobacco.

The case below was tried at great length. The
Court listened to argument for four whole days.
For two whole days the learned Assistant Attor-
ney-General, with that eloquence and ingenuity
which characterize all his addresses, endeavored to
persuade the Court that many, if not all, of our acts
were oppressive, coercive and generally injurious.

What was the result of that discussion? It has
not appeared thns far in the argument; but the
fact is that the Court below acquitted us of all the
methods of which the Attorney-General now aec-
cuses us.

Judge Lacombe said:

“The record in this case does not indicate
that there has been any increase in the price
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of tobacco products to the Consumer, Thep,

€ evidence tigt by

giving up their individual engproyp
_ ri
selling out to the principal defenggnt%es. B

€ existence of the American
tTlean
Tobacco Company new enterprises have heep

lion with it and have thriven. The pric

leaf tobacco—the rawy matel'ial—excl?apltefg:
one brief period of abnormal conditions, hag
steadily increased until it hag nearly doubled
while at the same {ime 150,000 additiorw.ll
acres have been devoted to tobaceo erops and

the consumption of the leaf bas greatly in-
creased.”

Judge Noyes agreed with Judge Lacomba thag
this Record is “remarkably free from instances of
coercion and oppression”; and he added:

“It may be that now, in applying the sec-
ond section of the statute, performance, as
well as power of performance, should he con-
sidered—that the elements of oppression asd
coercion should be shown to exist—to estab-
lish an unlawful monopely. And if these
elements are to be considered, they are not
sufficiently presented upon this record. It is
not shown that the defendants have redqced
prices to growers, nor that they bave raised
prices to consumers. The instances of co-
ercion which are shown appear rather as -
cidental to the development of a great busk
ness than as indicative of a policy of oppres-

sion.”

Judge Ward, who wrote the dissenting opinion
D »
in the Court below, agreed with Lis brethren upol

this subject, and said: .

“A perusal of the record satisfied ﬁhﬂ

their purposes and conduct were noas ngry

or oppressive, but that ihey Stmﬂz’h o
business man strives, to 1ncrease
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ness and that their great success is a natural
growth resulting from industry, intelligence
and economy.”

We come before this Court, therefore, acquitted
of the very charges which the Assistant Attorncy-
General now repcats. ‘e stand belore your
Honors with clean hands.

Another extraordinary fact abont this Record
which differentiates it from many cases is that
these defendants have no control whatever over
the supply of the raw material. They own no
tobacco lands in the United States. There are un-
limited lands upon which tobacco may be grown in
addition to the land upon which it is grown at pres-
ent. In fact, tobacco grows all over the world, and
the United States does not produce much more than
a third of the annual crop. This circumstance puts
these defendants in a very different position from
those industries which include in their assets such
natural resources as coal or iron or oil or lumber or
copper or other minerals.

Not only that; but the defendants have never
purehased, in any one year, half of the tobacco crop
of the United States. IExhibit No. 76 of the Record
shows the total production of tobacco leaf and the
amount used hy the defendants, as compared with
the total production in the years 1903, 1904 and
1905.

The Chief Justice: Mr. Nicoll, may I interrupt
You just a moment? Your argument is following
the line of your brief, is it not?

Mr. Nicoll: Somewhat; not here, however—not
on this point.

The Chief Justice: I wanted to take some memo-
randa if it was not. That is why I asked.

Mr. Nicoll: Not here; but of course a great many
of these facts are to be found in the brief.

The Chief Justice: Yes.
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Mr. Nicoll: These facts that Ianm stating now
will be found ip the briefs, your Honor,

The Chief J ustice: I heg pardon. (o op,

Mr. Nieoll: Ao a discussion of some difference
which has arisen between the Attorney-General
and ourselves ag to these facts, Tam quoting them
from the record, and I gy quoting them from
Exhibit No. 76.

This exhibit shows that in 1903 the total erop wag
998,000,000 pounds. The total purchased by the
defendants was 391,000,000 pounds. Ig 1904 the
total crop was 842,000,000 pounds. The total pur-
chased by the defendants was 320,000,000 pounds,
In 1905 the total crop was 921,000,000 pounds. The
total purchased by the defendants was 418,000,000
pounds. And we agreed that the crop of 1906 would
show substantially the same proportions.

There is still another great fact: The defendants
have never produced half of the manufactured out-
put of tobacco. Measured in dollars and cents, the
annual output of manufactured tobacco is $560,:
000,000. The defendants prodace $212,000,000, or
something less than thirty-eight per ecenf, of the
annual crop. Of course in making this statement
I am treating the tobacco business as a whole, in-
cluding cigars. )

Tdhefe i; an().ther extraordinary fact about this
record whichb differentiates it from many other
cases: There is no charge here of rebating, or that
the defendants owe their growth or 'prosperlt}’ to
any advantage over their competitors in t:ransportj.—
tion. This fact is generally relied upol 1 G?vzrto
ment prosecutions as an evidence of an intentio

. oe ig often made that many
monopolize; and the charge is ; f the United
of the great industrial corp0{'at1.0ns 0 T
States have flourished by it, if, indeed, it Dt
perity has not actually been I?uﬂt up upIOtakt; ome
however that may be in other msmnces’that the de-
satisfaction in saying to your Honors
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fendants in this case have never enjoyed any such
advantage over their competitors.

Pliere is still another fact of peculiar importance.
The charge in this petition is that these defendants
have combined and conspired to injure the pro-
ducers of tobacco. And yet the fact is that not a
single producer of tobacco in the United States is
lere to complain. There are at least half a million
men in the United States engaged in growing
tobacco, and yet there is not one of them who is a
complainant before this Court.

Another charge is that these defendants have com-
bined and conspired to injure the manufactnrers
of tobacco. Dut not a single independent manu-
facturer was called by the Government to sustaiu
that charge. The only independent manufacturers
in this case who were called were ealled by the de-
fendants. They were called by us to prove the fair-
ness and justice of our mcthods. We called the
largest independent manufacturer of plug tobacco,
the largest independent manufacturer of scrap
tobacco, the largest independent cigarette manu-
facturer; and all of them agreed that the methods
of the defendants had been fair and just, and the
avenues of distribution kept free and open.

The charge is also made in the petition that these
defendants have combined and conspired to injure
the consumers of tobacco in the United States. Yet
out of the millions and millions of men who use
tobacco products in the United States, no one came
to complain, _

Jut that is not all. The Assistant Atiorney-
General has told you of the frequent purchases
made of plants and brands from competitors. And
he made to-day the very general charge that these

vendors had been coerced to scll. The charge in
the petition is this:

“The defendants have driven out opponeuts, de-
terred others from entering, and now unreasonably
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hindﬁer, restrain and Tnonopolize interstate anq
foreign trade ang commerce in leaf tobaceo ang
articles fabricated therefrom or necessary therein
Tley have already driven out mosgt opponents, andl
have attained such Power in combination that the
few established competitors must conduct theip

business in the well-grounded fear of swift destruc-
tion,”

What proof was there to sustain this charge?
This proceeding certainly offered an opportunity
to all men in the United States who had been
coerced or dragooned to come forward and tell the
story of their wrongs. If, indecd, these defendants
had coerced others to sell, here was the opportunity
at last to tell the tale. Yet but one witness (Mr.
Puryear, of the Nashville Tobacco Works) made
any such complaint. I will explain that transaction
as I proceed. And no manufacturer was called to
prove that he conducted his business in fear of swift
destruction, or in any fear at all on the account of
the defendants.

There is still another paramount fact about this
Record. Notwithstanding the claim that these de-
fendants have restrained trade in tobacco leaf and
in the products manufactured therefrom, from Ehefr
organization in 1800 down to the year 1907, it
appears that in that period therc has betj:n a greflt
increase in the number of tobacco factories and in
the number of cigar and cigarette factorieg In
1890 the number of tobaeco manufactories in the
United States (by which I mean smoking and plug
tobacco) was 1,021 In 1907 it was 3,600. In (ﬂ:he;
words, during the period of the birth and g,'mw1 1 (;S
the American Tobacco Company, the tobacco p a;]e
in the United States more than trebled. During

s 3 ioarette manufacturers
same period the cigar and cigar cneake
have increased from 23,000 to 26,000. I am I;’che
ing now of the growth of the independents, no



Ly |
i

arowth of any factories controlled by the American
Tobacco Company. And in this connection I ought
to eall your Ionors’ attention to another fact which
appears in the Record; and that is that in certain
branches of the tobacco business onr perceniage
has constantly decreased instead of increasing. I1f
the theory of the Government is truc that we
possess such enormous powcr over the trade, why
should not our percentage have increased from year
to year?

Yet what are the facts? We started, it ig true,
in 1890 in the cigarette business with ninety-seven
per cent. 'The very next year it fell to cighty-nine
per cent. Tt has been constantly falling cver since,
until in tlie year 1907 it reached seventy-three per
cent., or twenty-four per cent. less than when we
started.

Mr. Justice Qugles: What was the difference in
the total conmsumption of cigarettes during that
time?

Mr. Nicoll: 8ay about a billion more a year, Mr,
Parker tells me. Now, as to cigars: We started the
cigar business in 1902 with a percentage of sixteen
per cent. That fell by 1907 to fourteen per cent,

I have brought forward these various considera-
tions in advance of a more detailed discussion of
the evidence, in order to show your Honors that
after all the Record in this case has not the dark
and gomber colors in which the learned Assistant
Attorney-General has endeavored to paint it.

I will now proceed with an account of the birth
and growth of the American Tobacco Company.
Here our contention with the Government begins.

Government Charges.

Th.e Government charges that the main purpose
and intention of the defendants from the beginning
Was to restrain trade by suppressing competition;
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and that that is shown by the circumstances of our
several consolidations and incorporations, by our
frequent acquisitions, by the covenants taken from
venders to refrain from trade, by our methods of
leaf-buying, by our stock-holding in other com
panies, and by our methods of competition.

We reply that the story of the birth and growth
of the American Tobacco Company is the story of
the natural, orderly, legal and logieal evolution of
what has gradually become a great business; that
our constant purpose was to foster and increase our
trade; that we had no other purpose or intention;
and that if by our acquisitions competition was
lessened, that was incidental to the main and par-
amount object which we always had in view.

American Tobacco Company.

The date with which we start is the latter part
of the year 1889, or the beginning of the year 1830.
At that time there were five concerns engaged in
the manufacture of cigarettes from Virginia to-
Dacco—3V. Duke Sons & Company, at Durham,
North Caroliua, a corporation; Allen & Ginter, at
Ricbmond, a corporation; the Kinney TOb:ElCCO
Company at New York, a corporation; Goodw:n &
Company, in Brooklyn, a partnership; and Ww. .S.
Kimball & Company, in Rochester, a partnership.
The business of making Virginia cigarettes was at
that time a comparatively new industry. It hf;ld
been going on for only a few years; and. the ln(i
dividnals controlling these tbrec corporatlo.ns an
two partnerships agreed to form a corporation un:
der the laws of the State of Ne“f York, and tg (::1[5[
vey to it their respective propertlefs 31}; a;z:;rﬂJeefse ):
taking in cxchange the shares 0
corporation in agreed prf)porffloﬂs' solidation to in-

There was no purpose il this cons e con-
crease the price of tobacco products to
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sumer; and no increase in price was made. There
was no purpose to diminish the price of tobacco leaf
to the farmer. That increased on account of the
expansion of the business. The sole purpose was
to increase the business by having a more complete
organization for managing it and to effect econo-
mies in conducting it; because the expenses of ad-
vertising had increased to an enormous extent,
amounting im the case of W. Duke & Sons o as
much as $800,000 a year, or nearly twenty per cent.
of the whole business. The advertising expenses
of the others were equally large. These concerns
were wound up, and their plants and businesses
taken over by the American Tobacco Company ; and
the business wag carried on by the new organization
in the same factories, except where it was found
more economical or convenient to manufacture at
some other point. Then the factories were sold,
but the mannfactnre of the brand was continued.
The New Jersey corporation received the actual
properties, with their live assets and good will, and
paid for them in its stock.

The Assistant Attorney-General in the course of
his remarks commented upon the fact that, accord-
ing to an estimate made by the Bureau of Corpo-
rations of the Department of Commerce and Labor
in the year 1908, two years after the trial of this
case was over (see Reply DBrief, p. 10), the
value of the tangible assets of the factories and
the plants and the stock on hand and bills receiv-
able that went over to the New Jersey corpora-
tion was only $3,500,000. And he makes the
charge that here was an instance of gross over-
capitalization. DBut, of course, he ignores in that
statement what is the only thing of real value in
the tobacco business, and that is the brands. The
bI:and of “Bull Durham,” of which your Honors
will hear as I proceed, was one sold at auction for
$4,000,000—one brand of tobaceo alone,
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The Government gdiscovers in this organization
of the American Tobaceo Company in 1890 the germ
t.]f an intention on our part to restrain trade. This,
}t is said, was the beginning. But we reply that
1t was nothing but a consolidation of concerns by
men who believed that their business could be more
effectively managed by a corporation. It was real
1y nothing more than a new partnership. If you say
that there was a termination of the competition
which had previously existed hetween these various
concerns, the result would have been the same in
case a partnersliip had been formed. What if the
gentlemen composing these two partnerships and
three corporations had formed a new partnership,
we will say of fifteen members, helieving that such
an organization would be more effective in the man-
agement of their Dbusiness? Could that be con-
demned hecause of the iucidental suppression of
competition? The result would have been just the
same,

The Attorney-General upon the last hearing of
this case said that this transaction showed that the
American Tobaceo Company was “‘conceived in sin
and born in iniquity.” But I ask him, Was there
anything illegal or immoral about it? No State
law forbade it, and the laws of many States en-
couraged it. As o matter of fact, as we all know,
it was a typical case which went on z}ll over the
United States, and which has been golng oL ever
gince, until to-day a very large part of our indus
trial structure is built np on these lies.

The American Tobacco Company was a .clgaretiI:e
company ; it had only a small smoki.ng business. ‘hs
soon became apparent to the experjenced men ¥
had charge of the company that it was necesse
to acquire properties in ther Pranches (f)ft‘;]ie tgulit
for they bad constantly in mind one 0 h 10) alar
arities of the tobacco business—that the P Ii-oﬁt-
taste constantly changes, and that what 15 P
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able and successful to-day may not be profitable
and successful to-morrow. They had issued securi-
ties of $25,000,000—$10,000,000 of preferred and
$15,000,000 of common stock; and in order
to broaden the basis upon which the securities
were issued, and to give permanent value to
them, they procecded to purchase some plants in
other lines of business. The Government here sces
our next offense after our iniquitous organization.
Yet it seems to me to have been the most eminently
conservative and reasonable thing that they eould
have done. Indeed, it was more than conservative;
it was necessary if the American Tobacco Company
was to continue in business; for just what they ex-
pected to happen did happen. Popular taste did
change, and in a very short time the Dbusiness of
making Virginia cigarettes became comparatively
insiguificant compared with its size when the
American Tobacco Company was organized.

Let us see what they did. They bought a plug
concern, the National Tobacco Works, at Louis-
ville; the smoking business of Marburg in Balti-
more; the smoking and snuff business of Gail & Ax,
in Baltimore; Whitlock’s business in cheroots; from
Hernsheim, of New Orleans, a machine for making
cigarettes without paste; and on account of the
prejudice which had arisen against paper cigar-
ettes, they bought three concerns in Baltimore
which were making all-tobacco cigarettes, viz.: Her-
man [llis, Hall, and the Consolidated Cigarette
Company.

Mr. Justice Holmes: Is that what is meant hy
“Little Cigars?”

Mr. Nieoll: Yes, that is what is meant by “Little
Cigars.” :

None of these concerns was in competition with
’Ehe American Tobacco Company at all. They were
1n different lines of business. Fach was bought for
cash, although in two instances they gave cash and
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a little stock; and they took from the vendors deeds
of the property which they bought. If it was a eor.
poration, they did not buy the stock and issue their
stock in exchange; they hought the actngl property
ﬂ?d paid for it in cash, having no other purpose in
view than the purpose which I have just stated—of
broadening the basis upon which the business was
organized, and of giving permanence and value to
their securities.

Continental Tobacco Company.

What was the next step? We have not reached
the year 1805, or six years after the organization
of the American Tobacco Company. By that time
it had become quite a prosperous concern. It had
its cigarette business, with which it started; it had
its old smoking business and a little more; it had
some plug business; it had the Dusiness of little
cigars wbich it had acquired from the Baltimore
houses; and it was going on making money when its
success attracted the attention of the powerful plug
manufacturers of the United States. They at once
commenced to make war upon it. Tbhe Drommond
Company in St. Louis proceeded to sell at a reducgd
price one of its brands in the City of Philadelphia
in competition with a brand of the American To-
bacco Company. Naturally the American Tobacc'o
Company retaliated; and that brought on what 18
known in this Record as the “Plug” or “Battle-ax
War.”

My learned friend on the other side would t.lﬂ"e

i ‘g was begun by the Americal
you believe that this was Dég y the AMEC o
Tobaeco Company for the purpose of bringmng I
submissiou the great plug manufacturers. Bt that
is not the fact. If there is one thing thatis de"‘rlﬁ
shown by this Rtecord, it is that tfmt war was fsorC:'e
upon us. It was not of our seeking. Of c?“ii(f; o
were anxious to end it. He quotes a resolu
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our Board of Dircctors instructing the officers of
the Company to endeavor to end it. Undoubtedly
we were anxious to end it, for the losses were piling
up. No business transaction of that sort can be
conducted without loss. And so we made an af-
tempt to end it; but that failed, and the war went
on from the year 1895 to the year 1898, when two
gentlemen named Ray and Hughes, who were pro-
moters, having obtained options upon some of these
plug concerns in the Middle West, came to us and
offered to sell them to us. We declined to buy.
That put the matter over for some time, when these
same gentlemen, Ray and Hughes, undertook to
organize a plug concern, and came to us and asked
us to sell our plug business to their concern. e
agreed to do it—to take $20,000,000 of siock out of
a total capitalization of $75,000,000; in other words,
to sell our business for less than a third of the total
capital stock. That plan failed. Nothing was done.
In the meanwhile we bought the Drnmmond Com-
pany from the heirs of its founder; we bought the
Brown Company, another one of these plug con-
cerns, hecause of the unusual success and popu-
larity of its brand; and then when Ray and Hughes
renewed their proposals we actually did sell our
plug business to the Continental Tohacco Company
for a little over a third, but less tharn a half, of its
capital stock.

We are aecused by the Government of having
made repeated purchases; and yet the first great
transaction that we come across in this history is a
sale, and not a purchase, of some of our business.

We s0ld our plug business to a company in which
we had a minority interest; and we never did have
_COIltl'Ol or anything more than a minority interest
m the stock of the Continental Tobacco Company.

Mr. Justice Lurton: Did you sell for cash or for
stock?
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Mr. Nicoll: We sold for stock.

Mr, Justice Lurton For
whole stock?

Mr. Nicoll: T say, we received $30,000,000 out of
$15,000,000. .

Mr. Juostice Van Devanter: Did those proportions
continue?

Mr. Nicoll: Noj the capital of the Continental
Tobacco Company was afierwards increased to
%100,000,000, but we still held $30,000,000 or $37-
000,000. I will come along presently to the account
of the merger.

A great deal is made out of the faet that M.
Duke became the President of the Continental To-
bacco Company. Dut that was not in the contem-
plation of the parties when the company was or-
ganized; and he became president only on account
of the disputes which arose between the other can-
didates.

Ilere, then, was the Continental Tohacco Com-
pany doing a plug busiuess, and the American To-
bacco Company doing a smoking and a cigarette
business; and they were not competing concerns.
There is no competition between plug on the one
hand and cigarettes and smoking tohacco on the
other. They are made from different kinds of to-
bacco, by different processes, sold in a different way,
and have an entirely different class of eonsume.rs.
But naturally the securities of the two companl?s
drifted into the same hands. Men who had stock in
the American Tobacco Company were nftturally at-
tracted toward the shares of the Continental TO(;
baceo Company; so that in a few years a large
amount of these stocks were found in the sam
hands.

i ¢ 899.
That brings us to the year 1 -
In 1899 :he American Tobacco Company pur

chased the Union Tobacco Company, which was a

what proportion of the
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pew concern organized by a group of financiers who
had acquired a considerable business in smoking
tobacco and cigarettes; one motive being, as stated
by Mr. Duke, to bring about an association with
powerful financial interests who might prove of aid
in the further development of the bhusiness.

Consolidated Tobacco Company.

In 1901 the American Tobacco Company decided
to extend its lines by going into the cigar business.
That required additional eapital. At the same time
difficulties had arisen about the development of the
trade in foreign countries, particularly in England;
and more capital was necessary for that purpose.
Various plans of raising money were proposed—
* either by issuing bonds or by increasing the stock—
but noue of them was found to be practicable. So
there was formed in 1901 the Consolidated Tobacco
Company, with a cash capital of $30,000,000 (after-
wards increased to $40,000,000 in cash); and the
Consolidated Tobacco Company then made an offer
to the common stockholders of the American To-
bacco Company and the Continental Tobacco Com-
pany. They offered to buy their shares with the
four per cent. bouds of the Consolidated Tobacco
Company. Tbey offered the stockholders of the
American Tobacco Company two for one—that is,

200 in bonds for 100 in stock. To the share-
liolders of the Continental Tobacco Company they
offered $100 in bonds for $100 in stock. So that the
shareholder of the American Tobacco Company who
had been getting six per cent., if he accepted this
offer, got eight per cent.; and the shareholder in
the Continental Tobacco Company, who had never
received a dividend, got four per cent.

It is not surprising that a very large number of
fhe stockholders of the Continental and the Amer-
lcan Tobacco Companies accepted this offer; while
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the men who put up the $40,000,000 Pledged their

money as security for the payment of the bonds and
the interest upon them.

Merger in 1g04.

So we have the Consolidated Tobaceo Company
formed in 1901 That was not a company conduct
ing a manufacturing business. It held the Common
stocks of the American Tobacco Company and the
Continental Tobacco Company. But, as I have just
pointed out, they were not competing concerns.
One was doing a plug business, and the other a
smoking and cigarette business, That went on until
1904, when it was determined to form a new cor-
poration on account of the confusion which existed
about the securities upon the exchange, and in order
to effcet some additional economies in the business.
At this time this was the condition of the securities:

The American Tobacco Company had out its pre-
ferred stock and a small remnant of its common
stock. The Continental Tobacco Company had out
its preferred stock and a small remnant of its com-
mon stock. The Consolidated Tobacco Company
had out $150,000,000 of these four per cent. bOI-ldS
which it had issued for the purpose of purchasing
these common stocks. The Consolidated Tobacco
Company had also its common stock. And i¥1 oorde.r
to be rid of that confusion about the securities, it
was agcreed to merge these three companie?~tb8
Consolidated, the Continental, and the American—
into a new company, called the American Tob:':Icco
Company, under tbe laws of the State of New
JerAsrely;aquitable distribution of tbe securities ‘:EZ
arranged. The preferred stockbolders (?f

c : anies got
American and of the Continental 'C(-)m'fi‘}he s
the first lien upon the proper.ty, Wdz.('jompany had
The bondholders of the Consolidate o s in
their choice: They were either to receive
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the new company, or, at their election, some pre-
ferred stock; while the common stockholders of the
Consolidated Company received the common stock
of the American Tobacco Company. Of course a
transaction of that sort could not be executed with-
out some differences of opinion. Litigation arose
in the State of New Jersey; and the whole matter
was considered and thrashed out in its courts,
and finally decided in favor of the legality of the
merger.

Such, in brief, js the history of the American
Tobacco Company from 1800 to 1904

Mr, Justice Lurton: Was there an opinion in the
merger case that you speak of?

Mr. Nicoll: Yes, your Ilonor. It isreferred to, I
think, in the brief.

The American Tobacco Company.

The American Tobacco Company, formed in this
way, is not a holding company. It has factories for
the manufacture of its products in New York, in
Baltimore, in Richmond, in Durham, in Danville,
Louisville, in 8t. Louis, in Cincinnati, in Chicago,
in Middletown (Ohio), and in other places. It
manufactures in its own factories the greater part
of its output. Out of a total output of all concerns
in which it had an interest of 3,900,000,000 ciga-
rettes in 1906, it manufactured 3,200,000,000. Tt
manufactured in its own factories 942,000,000 little
cigars, as against 12,000,000 manufactured in the
factories in which it held stock. It manufactured
93,000,000 pounds of plug tobacco in its factories,
as against 68,000,000 pounds manufactured in the
factories in which it held stock. And the only
branch of the tobacco husiness in which the com-

lIl.zcﬂheimel' v. Consoclidated Tobacco Co., 59 Atl. Rep., 363;
not in N, J. Qourt Reports. Complainants never took the
case to the Court of Errors and Appeals, so a few days later
an order was entered dismissing it.
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panies in which it Lolds stock manufacture more
than is manufactured in the factories of the Ameri.
can Tobaceo Company is in the case of the smoking
tobacceo, for reasons which will appear as 1 proceed,

The American Tobacco Company has become a
corporation whose shares are widely distributed.
My learned adversary talks about this business be
ing in the control of six or eight men. OF course
this corporation is not unlike many corporations
where quite & small number of men own a large
proportion of the stock. But as the tobaeco com-
pany has grown, the stock has been widely dis-
tributed.

We are not dealing here with any question of six
or cicht men, We are dealing with thousands and
thousands and thousands of iunocent holders of
these securities, who have followed the modern
habit of investing their savings, not in lands as
formerly, but in the securities of well-established
companics, in whose management they feel confi-
dence, and whose prosperity they fecl to be as
sured.

At the end of the year 1907 there were 109 holders
of preferred stock holding at least 1,00.0 shares, and
4,715 holders of preferred stock holding less tl}aﬂ
1,000 shares; 48 holders of common stock holding
at least 1,000 shaves, and 584 holders of commol'l
stock lolding less thap 1,000 shares. The honds,
which amount to $50,000,000 of one 'issue and $60;
000,000 of anotber, or $110,000,000 in all, are T;;g
widely distributed, and are held b:y ll]Stltut)lOIlS
individuals in all parts of the United States.

American Snuff Company.

We eome now to the American Spuff Comelzingé
One would think from Jistening to the a;g?ﬁl -
the learned Assistant Attorntay-General t acompany
sons in control of the American Tobi;cosﬂuﬁ o
had deliberately set out to buy all the
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cerns in the United States. Dut no such thing as
that is shown by this Record. The Snuff Company
is another instance of a sale by the American
Tobacco Company, and not a purchase. It came
abouf in this way:

T have already told your Honors that in 1831 we
bought in Baltimore a smoking and snuff business
conducted by Gail & Ax. We did not buy the snuff
business because we wanted the snuff business, but
because we wanted the smoking tobacco business.
But, as very often happens in these factories, the
smoking tobacco business had associated with it a
little snuff business. And in that way we came into
possession of a small amount of snuff business.

Again, at its organization in 1898 the Conti-
nental Tobacco Company had acquired the Loril-
lard business, which had quite a large snuff busi-
ness. DBut neither the American Tobacco Company
nor the Continental Tobacco Company had any
snuff organization. The snuff business is an en-
tircly different business from the tobacco business
—that is, the smoking business or the plug business,
Snuff is made out of different materials. Tt ig
manufactured by different processes. Tt is sold on
different selling plans, and it goes to an entirely
different class of consumers. In order to conduct it
properly, it requires a separate organization; and
we had none,

That was the situation in the year 1900. About
a year and a half or two years before that, certain
snuff manufacturers entirely independent of us had
Orgar‘lized the Atlantic Snuff Company. They had
acquired the business of several large snuff con-
cerns, but they did not acquire the business of the
Anerican Tobaceo Company nor of- the Lorillard
gi‘lzpi']}lljirie I’ll‘gltf.zf ltgle)nt on with thei‘r snuff business
might have sc:me eoi'f rlf:'hen, e l'n Of'del‘ e e
management of cup snelf ﬁwl;e c_orgamzatlon for the

usiness, we co-operated
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with them to form the American Snuff Company
They turned over the business of the Atlantic Snul’é
Company, and we turned over to the American
Snuff Company our business They received
+1,500,000 worth of the preferred stock and $2,500,-
000 of the common stock. We received $2,500,000
of the common stock and $7,500,000 of the preferred
stock. At the same time the American Snuff Cop.
pany purchased the business of Mr. Helme of Phita-
delphia, for $2,000,000 of preferred stock and $1.-
000,000 of the common stoek.

By this transaction the American Tohacco Com-
pany acquired no control of the Snuff Company ; for
the preferred and common shares had an equal vot-
ing power. It has never had any control of the
Snuff Company. If has never had anything more
than an investment in the Snuff Company of about
forty per cent. The first President of the Snuff
Company was Mr. Helme, of Philadelphia. He was
succeeded by Mr. Condon. Neither of them was
or bad ever been in any way connected with the
American Tobacco Company. It has its own buy-
ing organization, its own selling organization; and
the relation of the American Tobacco Company to
it is nothing roore than that of a holder of its securi-
ties in consideration of a sale of its property.

A great deal is said about the large percentage
which the Snuff Company has acquired of the snuff
trade. How has such a percentage grown up’
It appears that this percentage has come ahout, not
by acquiring the business of competitors, but on
account of the business which the American Snuff
Company itself has developed. When 1t Wa‘:
formed it did a business of 9,000,000 pounds out M
13,000,000 pounds. It is true it boug]}t some h]f[::e

It bought De Voe’s business; it bought
TLesses, g e husiness; it bought
Standard Snuff Company’s ’ rehases
Wevman’s business. DBut most of thOSe. pu ired .
werue insignificaut. By those purchases it acqul
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an additional business of only 2,000,000 pounds.
But it has now achieved a business of 22,000,000
pounds. So that if you add the 2,000,000 pounds
which it acquired to the 9,000,000 which it had
when it was organized, we find that by the unusual
activity and intelligence of its management it has
douhled its own business.

American Cigar Company.

The Assistant Attorney-General makes a great
criticism upon our going into the eigar business.
He said that having acquired the snuif business we
had branched out to get control of the cigar busi-
ness. Well, if we did we have certainly been very
unsuccessful ; because, as I have said, we never had
more than sixteen per cent. of the cigar business,
and that has decreased to fourteen per cent. Dut
why should we not have gone into the cigar busi-
ness? If we had succceded in other branches of
trade, why should not some of our surplus be ex-
pended in expanding our trade in the direction of
the cigar business? The cigar business is an im-
mense one. There are seven thousand millions of
cigars produced annually in the United States, the
value of the output being $350,000,000; and all that
we have ever done of it is $50,000,000.

We went into the cigar business in order to cx-
pand our trade, I{aving no organization for the
manufacture of cigars, and having a cheroot husi-
ness of our own which we had acquired in 1891, the
American and the Continental companies in 1901
co-operated with Powell, Smith & Company (a large
Cigar manufacturing concern) to form The Ainer-
lean Cigar Cownpany with a capital of $10,000,000.
Afterwards it acquired some manufacturers in
Florida

'Mr. Justice Lurton: What was that year, Mr.
Nicoll? I did not cateh it.

- Mr. Nicoll; The year? 1901.
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Afterwards it acquired some manufactorieg
which manufactured cigars of a different grade in
Florida. Then it acquired some factories in Cuba
and Porto Rico. Tut it has never done half of the
business that is done in Cuba either in cigars or iy
cigarettes; and not over twenty-five per cent. of the

Cuban cigars which it manufactures come to the
United States.

American Stogie Company,

It was found from experience that the cigar busi-
ness required some subdivision in order to be eff-
ciently managed. Therefore we formed in 1902 the
Stogie Company, which is a concern organized to
manufacture the cheapest kinds of rolls of tobaceo,
called stogies and tobies, a kind of cigar that is
sold for about one cent apiece. We have never had
more than fourteen or fifteen per cent. of the stogie
busincss.

The stogie business was organized for the same
purpose as the cigar company—in order that we
might have a more effective organization for this
part of our manufactured product. All of these
companies—the American Snuff Company, .the
American Cigar Company, and the American
Stogie Company-—have separate leafbuying estah-
lishments. They buy in competition so far as tl'ley
are of similar grades, and have different selling
organizations and different selling plans.

English Contracts and Companies.

That brings me to tbe foreign business. It .Was
a very natnral thing, T suppose, that the Amegcfxtl;
Tobacco Company should endeavor to extend 1
trade to foreignm countries. At least, we Iilave
always looked upon it as a proper, azmd,t 1n[c11:§ o’ui
patriotic performance, until now. We ex ena o
trade abroad as best we could, a.nd amon; i
places to Great Britain. The tariff laws o
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Britain differentiated against us, so that it becam.e
jmpossible for us to sell any manufactured Ameri-
can tobaeco in Great Britain without buying a fac-
tory there. Therefore we bought Ogdens, Limited,
and paid for it $5,500,000 in cash, The English
people, alarmed by the American invasion, organ-
ized the Imperial Tobacco Company by uniting a
large number of the tobacco manufacturing plants
in Great DBritain. A trade war, begun by the Im-
perial Company, followed, which cxisted for some
time at a considerable loss. Finally, the conflict
was ended in this way:

We sold Ogdens, Limited, to the Imperial To-
bacco Company, for stock of the Imperial Tobacco
Company, most of which we have since sold.” At the
time when this case was heard we had left only five
per cent. of the Imperial Tobacco Company’s stock.

Much is said about the fact that we bought Og-
dens, Limited, for $5,500,000 and sold it for $13,-
000,000. DBut my learned friend evidently forgets
the millions of dollars that we spent on Ogdens from
the time of our purchase until the time of the set-
tlement. At all events, we made the best trade we
could with the Englishmen.

The Imperial Tobaceo Company, in turn, sold
us their business in the United States. Of course,
it did not amount to as much as our business in
Great Britain, hecause our tariff was so high that
o English manufactnrer could do much business
in this country. But still, they had some. e so0ld
our business, and they sold their business. When
we sold the actual properties, we sold what was of
much more value than the actual properties: We
sold to the Englishmen and the Imperial Company
the right to use our brands in England, and they
sol(-l to us the right to use their brands in the
United States. It was a transfer of great and valu-
3!319 properties. And as an incident to the sale, in
either case a covenant was entered into not to com-
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pete with or use in competition the properties so
sold.

I ask my learned friend, Of what value would
Pave been our brands to the Imperial Company
if we had left ourselves at liherty, without a eove-
nant, to proceed and manufacture in Great Brit-
ain notwithstanding the sale of the brands? Of
what value would their hrands have been to uy un-
less we had taken from them a covenant not to
compete with us in the United States and not to
uge in the United States the brands we sold them?

That is all there is to the English transaction,
except the export husiness. Both of these com-
panies had an export business—that is, a business
foreign to the United States and foreign to England.
Both sold that business, with the brands, to the
British-American Company. The American To-
baceo Company conveyed its export business and its
factories to the British-American Tobacco Com-
pany, and took cash for the transfer, The Im-
perial Tobacco Company did the same. And the
British-American Company has from that time on
conducted the export business which formerly be-
Jonged to these two concerns, with enormous add.i-
tions made by its own activities, and has been in
o sense a holding Company.

It has been one of the most valuable things ever
done for growers of tobacco in the United S‘EaFes.
Since its organization seven years ago the Brltlsh.-
American Company has increased the use of Amert-
can leaf in manufacturing here for export purposes
from twenty million pounds a year to over thirty

million pounds a year.

Supply Companies.

Now as to our supply companies: 0‘11 this s1.1b-
ject the learned Assistant Attorney-&ener.ald 1:29,
dulged in such generalizations as woulddz‘l -
your Honors to believe that we had exten
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activities to other branches of business besides the
tobacco business.  Such is not the fact. All
there is to that matter is this: IFor the efficient and
economical management of a great business it is
necessary that there should he reliable sources of
supply of those materials which are used in the
manufacture of tobacco, such as tin-foil, boxces, bags,
licorice, sugar and what not. No great manufac-
turing company can afford to depeud upon chance
for its supply of such materials. It must have
them always on Land or must cease manufacturing.
Take tin-foil, for instance: A constant supply
of that is necessary for our Dbusiness. There-
fore, we bought an interest in the business of Mr.
John Conley, leaving him in the management, and
owning a third of the business. Then we acquired
the Jolnson Tin-foil Company, so that in case one
factory was destroyed we should have another. The |
Conley Company sells the greater part of its tin-foil
to us, but it sells to all the other manufacturers at
the same price. The other manufacturers may huy
their goods of the Conley Company; or, if they do
not, and they so choose, they can buy of Lehmaier,
Schwartz and Company, which is a comhination of
independent manufacturers representing the own-
ers of at least fonr different plants. We also ac-
quired an interest in a concern for the manufacture
of bags and small containers, of which we use a
great quantity.

January 10, 1911,

Mr. Nicoll: If your, Honors please, when the
Qourt took an adjournment yesterday I was speak-
ng of the supply companies, and had discussed the
case of the Conley Tin Foil Company, in which the
American Tobacco Company had an interest. We
also acquired an interest in a concern for the manu-

factu;‘e of bags and small containers, of which we
use a great quantity.
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These are the little Packages in which smokine
tobacco is packed. That concern—the Golden Beltt':
Manufacturing Company—sells to us the greater
part of its product, but it also gells to indepéndent
manufacturers at the same price. The same is
true of the Mengel Box Company—the Company
which makes the boxes in which the tobacco comes;
and the same is true of the Licorice Company, and
all of these articles, the cotton containers, boxes
and licorice are sold by us to independent manu-
facturers, who can also if they choose, procnre the
same articles through others.

McAndrews & Forbes—The Licorice Company.

So much was said about the Licorice Company—
the McAndrews & Forbes Company—and so much
was sougbt to be made of the fact that some years
. ago the Government undertook a prosecution of
the Licorice Company and its officers that I de
sire to say a few words upon that subjeect.

During the first five months of the year 1306
the grand jury of the Circuit Court of the United
States for the Southern District of New York made
an exhaustive examination of the American To-
bacco Company and its subsidiary companies, All
of their transactions were minutely investigated,
but the only one which was made the subject of 2
charge was the one which I am about to disc‘uss.

Licorice paste i1s a necessary ingredient in the
manufacture of plug tobacco. When the Con-
tinental Tobacco Company in the year 18?9 ac-
quired the Liggett & Meyers Company, 11 St:
Louis, they found that the Liggett & I}Ieyf:rs Corcse
pany were manufacturing their owl IIC‘OI‘ICB P;Sto
a greater cost than the price of the licorice pas o
the Continental Tobacco Company. This convine

i tinental Tobacco Company
the president of the Con Heopico e
that the profit to manufactl'lrers of lico e e
inadequate and of the necessity of securig
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manent supply of licorice paste at a reasonable
price. The Continental Tobacco Company there-
upon bought in Philadelphia a concern called
Meller & Rittenhouse, and enlarged its factory,
keeping the matter secret from rival manufaturers
of licorice paste for fear they would refuse to
sell it. That brought about a consolidation be-
tween Meller & Rittenhouse and the McAndrews &
Forbes Company, which was the oldest concern
engaged in the mapufacture of licorice paste in the
United States. It had been in Dbusiness for many
years, and made the most popular paste in the
market. The officials of the American and Conti-
nental Companies made up their minds that if
they could unite that concern with their own, they
would then have what they deemed necessary for
their business—a permanent supply of licorice
paste at a reasonable price.

Soon after this the president of the Continental
Company became convineed of the necessity of hayv-
ing always on hand a two-years’ supply of licorice
root—not licorice paste, but the root from which
the paste is made. This licorice root grows in
Russia, in Syria and in other parts of Asia, and
the gathering of it is attended with great difficulty.
It grows wild, and its collection is interrupted by
the disturbances which are constantly' occurring in
those countries. These became aggravated at the
time of the Japanese-Russian Var, and the fear was
entertained that a two years’ supply of licorice
root could not be secured except at a prohibitive
price. It was therefore decided to acquire an in-
terest in the Young Company, a concern manufac-
- turing licorice paste at Baltimore, and to enter into
a trade contract with Lewis, another concern man-
ufacturing licorice paste at Providence, in Rhode
Island. The object in making thesc contracts was
not to control the supply of licorice paste, but to
prevent Young and Tewis from interfering with
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the ?lan. of procuring in Asia the two-years’ supply
of licorice .root which was deemed necessary for
the protection of the business, These transactions
were expressed in contracts, and were abandoned
several years before this snit was brought, and be-
fore the indictinent. The Government seized upon
these abandoned transactions and obtained an in-
dictment against the McAndrews & Forbes Com-
pany, the Young Company, and included in the in-
dictment Mr. Jungbluth, the President of the e
Andrews & Forbes Company, and Mr. Young, the
President of the Young Company. They were all
indicted for a violation of the Sherman law, Upon
that trial we showed the jury just what we have
showed the Circnit Court here—all our business
transactions and methods, so far as they related
to licorice paste; and while the jury, under the in-
struction of the Court, found the companies guilty,
because of the terms of the written contracts long
abandoned, they acquitted the individuals who had
actnally made the contracts, because they were
able to sce what everyone connected with the case,
except the Government, was able to see, that there
was no intention on our part to harass or oppress
our competitors, and that the violation of law, if
it existed at all, was purely a technical oue.

Now, from that time on the situation with re-
gard to licorice paste has been this:

There are other manufacturers of licorice paste
besides the MeAndrews & Forbes Company. One
is Lewis, of wbom I have just told you, Now 3“50:
gether indepedencnt of us. Anqther is Weaver &
Sterry, of New York. Another is the Pharmaceu-
tical Works, in Jersey City. But the '_&-[cAndI'EWS
& Forbes Company is the largest, and it f;ells ;‘he
greater part of its products to the American luo
baceo Company for the manufacture of its Pfl g
tobacco. It also sells to such indt?Pen.dent malllllddt;
turers as desire it. There is nothing in thewor
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prevent any independent manufacturer from mak-
ing licorice paste himself, and some of them have
done it—notably Mr. Larus of Richmond—Dbut the
MeAndrews & Forbes Company has such an estab-
Jished reputation, and its conduct is s0 fair, that
the independents prefer to use it rather than to go
$nto the business on their own account. Therefore
we sell it to them at exactly the same price as
it is sold to the American Tobacco Company.
In other words, we offer the independents a ten-year
contract at eight cents a pound—the same contract
as is made with the American Tobacco Company.
If they do not want to enter into a ten-year con-
tract, but want a contract from year to year, we
gell it to them for one cent a pound more—nine
cents a pound. So that the situation of the inde-
pendent maunfacturers with regard to licorice
paste is this: ‘

They can have a ten-vear contract at the same
price as the American Tobacco Company; or they
can have a contract from year to year at nine cents
a pound; or they can buy of the independent manu-
facturers of licorice paste whom I have just men-
tioned; or, if they choose, they can go inte the
manufacture of licorice paste themselves. It seems
ifo us that this conduct is so eminently fair that no
Just criticism can be made of it. Certainly no one
can spell out of it any attempt on our part to re-
strain trade in licorice paste.

Nature of Transactions Shown by Record.

.I have now gone over briefly the history of the
birth and growth of the American Tobacco Com-
pany.

What are the transactions shown? The only
Or}es.that are impugned by the Government fall
within the four following classes:

(1) Consolidation of competing manufacturing
Interests through the formation of a corporation,
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and the transfer to it of the respective properties
of the competitors in exchange for stock of the
vendee corporation, or for cash;

(2) The purchase hy a corporation of the prop-
erty of a competitor directly, or the purchase hy
such corporation of the whole or part of the capital
stock of such competitor, generally for cash, but
in one or two instances in exchange for the shares
of the capital stock of the purchasing corporation;

(3) The purchase hy a tobacco manufacturing
company for cash of all or a part of the capital
stock of a corporation engaged in the manufacture
of materials used by the vendee company, such as
wooden boxes, cloth bags, licorice paste, &c.

{4) The purchase by a tobacco manufacturing
company for cash of all or a part of the capital
stock of a mercantile corporation engaged in sell-
ing at wholesale or retail manufactured tohacco, or
the products of tobacco.

Now, the judgment below did not condemn the
two last transactions—ihich we may call the two
minor transactions—but it did condemn the two
major transactions, on the sole ground that com-
petition in either case liad been suppressed, and
that any suppression of competition, no matter how
brought about, and even by the purchase of a com- .
petitor, was a violation of the Sherman Act.

Different Products of Tobacco Not Competitive.

Your Honors must not assume from the genfzral
statement of the character of the transactlor.ls
shown that each consolidation and each purchase uf
tlis Record was a consolidation or purchase of ;on}.
petitors. The peculiarities of t.he tobacco :ile
ness really put it in a class by itself. Tg;;irent
g0 many varieties of tobaccof 50 mw;;liﬁ o
grades of the same general variety, such diffe
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in the processes of manufacture, and such extrordi-
nary and fundamental differences in the tastes of
the consumers, that it cannot be said that the vari-
ous products compete with cach other in the same
way or to the same exteni as with other staple
goods.

Even if yon consolidate several plants making
cigarettes from a crop like the flue-cured tobacco, of
Virginia, you have not joined together things which
are necessarily competitive, for a consumer’s at-
tachment to one brand of cigarettes does not easily
change to another, and he may give up smoking
cigarettes altogether if he cannot find the brand to
which he has been accustomed. It canot strictly
be said that ITavana cigars compete with domestic
cigars, for the smoker of one rarely uses the other.
And when we come to the great divisions of the
tobacco trade, it is clear enough that there is very
little, if any, competition among them. Cigarettes
do not compete with plng tobacco. Snuff does not
compete with cigars. Smoking tobacco does not
compete with cheroots; all-tobacco cigarettes do not
compete with paper cigarettes. Cigarettes made
from Virginia tobacco do not compete to any extent
with ecigarettes made from Turkish tobacco. Dry
snuff does not compete with wet snuff at all; and
the snuff which is used by the Swedes in the north-
west is in no competition with the wintergreen or
other flavored snuffs which are consnmed by the
factory girls of New England.

Mr. Justice Holmes: I was wondering who it was
that consumed snuff. You hardly ever see any-
body take it.

Mr, Nicoll: It is consumed in the factories, I
thinl.

Mr. Justice Holmes: It is consumed in the fac-
torieg?

Mr. Nicoll: Yes. The theory of the Governﬁent-
throughout has been that every consolidation was
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a consolidation of competitors, and that every pur.
chase was g purchase of competitors,

Mr. Justice McKenna: Wi You repeat that?

Mr. Nicoll: I say, the theory of the Government
throughout has been that every consolidation wig
a consolidation of competitors, aud that every pur-
chase was a purchase of competitors. But I say
that a careful examination of this Record will
show, for the reasons which I have stated, that even
in the original organization of the American To-
bacco Company and the subsequent organization of
the Continental and Snuff Companies, tlere wag
muclh less elimination of competition than would
naturally be supposed; while the additional plants
and brands purchased were often not in competi-
tion at all with the business to which they were
added.

The American Tobacco Company, as it stands to-
day, is not an aggregation of competing plants. Tt
is rather an association in one company of the dif-
ferent non-competitive departments of the tobacco
trade.

No Transaction Shown Violates First Section.

Coming now to the transactions shown, and with-
out discussing whether or not these transactions
relate directly to cornmerce, or whether they relate
to anything but the instrumentalities of I?r.oduc-
tion as distinguished from the instrumentalities of
commerce, we contend that these transaf:tions: are
not contracts, combinations, or conspiracies within
the meaning of the anti-trust law. I.t is a matter o.f
history that after the Trans-Missouri case, the busl-
ness interests of this country bccam'e grea:;ly
alarmed, and sought to obtain in. t-he Jomrt -Traﬂz
case a modification of that det31s1on. W hﬂe1 11;9
Court adhered to its former judgment, the ?he
lamented Mr. Justice Peckham, .who renderedrtain
opinion of the Court, took occasion to say ce
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things reassuring to tlie husiness inter'ests f)[ the
country. Your Honors are familiar W{th his lan-
auage. 1le wrote in part, as I recall it that the
formation of corporations for businegs purposcs
and the purchase of a competitor or the withdrawal
from trade of a competitor had never heen regarded
as a violation of the Sherman law, notwithstanding
{he incidental suppression of competition. There
is no manner of doubt that, after the decision of
ihis Court in the Knight case, and the reassuring
Janguage of the Court in the Joint Traffic case, that
the entire legal profession and all manufacturing
interests belicved that these transactions were law-
ful and did not offend the Sherman law.

I suppose the Court will take judieial notice of
the fact ihat after these two decisions the era of
consolidation in this conntry began. Seventeen
States passed laws authorizing mergers, the organ-
ization of merged companies, and the holding of
stock in one company by another. Is it possible
that all lawyers and all laymen have made a mis-
take on this subject? You cannot say that all men
intended to violate the law. It will not do to bring
au indictment against all the business interests of
the country. No! All men did not intend to vio-
late the law. If the law was violated, then a mis-
take were made, and if all men were mistaken it is
certainly one of the most unfortunate mistakes that
has ever been made in the history of our affairs.

Now, all of this was fairly presented to the Court
below. We relied on these cases, and we pointed
out to the Court that the decision of the Court in
the Northern Securitics case had mno application

“here. That was a case relating to railroads and this

Is a case of manufacturers, YWe contended that that
Wwas a case relating to the instrumentalities of com-
Tnerce, and that this was a case which relates to the
mstrnmentalities of production—not commerce, but
the forerunner of commerce. Ye pointed out to the
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Court that in the Northern Securities case the rail-
roads were under the leeal duty of competition, and
the- duty of continued existence in competition,
while no such duty rests upon manufacturers, who
may wind up their business and retire from trade at
any time. e pointed out to the Court the lan.
guage of the first section of the Anti-Trust Act,
which condemned combinations in the form of trust
or otherwise, and argucd that this Court had de
cided that the formation of the Northern Securitics
Company was little different from the formation of
a trust which had existed at the time of the passage
of the Anti-Trust Act. IFor the Court held that the
Northern Securities Company was but a custodian
or trustee, and practically that the shares of stock
of the Northern Securities Company were equiva-
lent to the certificates of interest, which in the
former trust had been issued by the trustees who
held the stocks of competing companies.

All this, I say, we argued; but the Government
contended in the Court below that the suppression
of competition, whether by the formation of a cor
poration, or whether by the purchase of a com-
petitor, constituted a violation of the Sherman law;
and the Court so held, even going to the extent of
saying that the formation of a partnership by two
expressmen who were copducting 2 small trade
across State lines was a violation of the Act.

Government’s Changed Position.

I am not at all snrprised that npon this argumel}t
the Government has beat a swift retre{}t, or 'that 1!3
stands aghast at the consequences of Its ox‘u} conf
tention. Dut the fact remains that the dec1su;nt§e
the Court below was brought .about because oGen-
insistence of the learned ASS}St&nt Atto;neyf—com‘
eral that this Court had established the ru eso
petition in all cases, even for mapufacturers.
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Now, the Gtovernment has changed its position.
The main brief, which bears the signature of the
Attorney-General and the learned Assistant Attor-
ney-General, repudiates the decision of the Court
below altogether, and seeks to maintain the decree
upon different gronnds. They say (pp. 52-3 of their
brief) :

“0f course we do not insist that every contract or
arrapgement which causes the elimination of & com-
petitor in interstate trade is necessarily unlawful.
The statute was intended to foster, not destroy,
business operations, universally regarded as pro-
motive of the public welfare.

“Accordingly, we do not avouch, and will not at-
tempt to snpport the extreme construction of the
Act adopted by the presiding judge below under
which he declared, in substance, that it would be
unlawful for any two individuals driving rival ex-
press wagons between villages in contiguous States
to combine forces by forming a partnership,” and so
forth, as I have quoted it.

And in another part of the brief, at page 99, we
find this statement of the Government’s present
position: That even a concentration of competing
businesses, resulting in power to control prices or
stiffle competition, is not within the Act, provided
the concentration occurs as an incident to the or-
derly growth and development of one of them.

Mr. Justice Lurton: From what page do you get
that?

'Mr. Nicoll: From page 99 of the brief for the
Un.ited States, These are important concessions
which, in my judgment, ought to result in a reversal
03? the judgment and dismissal of the Government’s
bill. The new contentions which the Government
Ei?elellf]sefoih’ as we understarzd th(fm, are equally

ihle. At all events, we unite with the Govern-
Inent in a repudiation of the opinion of the Court
below. We join with them in stating that the elimi-
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;il;.lgllll eof competition ig ncfi: the test of violation of

lierman law. .We unite with the Government

s¢ causes the elimination of 4
competitor is not necessarily unlawful, and that g
con(fen!;ra tion of competing businesses OCCUITing ag
aI} 111.01dent to orderly growth and development
with its resulting power over prices does not offenq
the Act, even if competition previously cxisting is
terminated. And we say, as I have just endeavored
to point out to you in giving the story of the birth
and growth of the American Tobacco Company,
that the history of the development of this Compary
is the history of the lawful and orderly growth and
development of a great business.

You will search in vain to find in this Record any
of the transactions which this Court Las condemned
in many decided cases. There is nothing here such
as wag denounced in the Addyston Pipe & I'oundry
case, or in Montague vs. Lowry, or in the Conti-
nental YWall Paper case, or in many of the decisions
in the IFederal courts where contracts between inde-
pendent mannfacturers not to compete or to main-
tain price, or to divide territory, have been con-
demned. There is certainly no evidence in this
Record of a plan or scheme to restrain trade such as
Mr. Justice Holmes pointed out in the Swift case,
or such as Mr. Justice McKenna pointed out in

thie Shawnee case.

Government’s Present Position.

What, now, are the contentions of the f}overn-
ment? 1 confess that T have found some difficulty
in comprehending them. The best we are able fo do
with regard to the first section is this. Our v‘l%‘li
of the present attitude of. the Goverm'nent wi
respect to the first section is as follows: o

First. Although competition may be ehi?;ﬁzie
by the purchase of competitors, and althoug
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may be a concentration of competing business.cs
brought about by orderly development without vio-
lating the Act, yet the Record in this case shows
an actual intention to restrain trade.

Second. Such actual intention to restrain trade
is, however, not very material; and if the evidence
of such actual intention can not be found in this
Record, nevertheless, the Act is violated because the
necessary cffect of the defendants’ business opera-
tions is to directly impose material restraint upon
interstate commerce by the suppression of free
competition in what is called its broad and general
sense,

Your Honors interrogated the learned Assistant
Attorney-General yesterday about his position. I
have spelled out the present position of the Govern-
ment relying upon quotations from the bLrief, and
have put it in those two propositions. Now, let
us take them up in order.

The Chief Justice: Just read the propositions
again,

Mr. Nicoll: The two propositions?

The Chief Justice: Yes.

Mr. Justice McKenna: Are these propositions
stated as you are now stating them in your brief?

Mr. Nicoll: Are they in my brief?

Mr. Justice McKenna: Yes.

. Mr. Nicoll: No; they are not in my brief. This
1§ my argument, after reading the Attorney-Gen-
eral’s brief.

The Chief Justice: That is what I am trying to
get at. T ask you to restate them,

Mr. Nicoll: T will state them, Your Honors
Understand that this is our interpretation of the
Government’s Present position?

Mr. Justice McKenna: Yes.

Mr. Nicoll: We may be wrong as to that; but, of
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course, if we are the Attorney-General will §ay 50,
These are the two propositions: U

First. Although competition may be eliminated
by the purchase of competitors, and although there
may be a copcentration of competing businesses
brought about by orderly development without
violating the Act, yet the Record in this case shows
an actual intention to restrain trade.

Second. Such actual intention to restrain trade
is, howerer, not very material; and if the evidence
of such actual intention is not to e found in the
Record, nevertheless, the Act is violated because
the necessary effect of the defendant’s busi-
ness operations is to directly impose material re-
straints upon interstate commerce Ly the suppres
sion of frec competition in what is called its broad
and general sense.

No Intention to Restrain Trade.

Now, let us take them up in order. Where does
the Government discover in this Record apy such
actual intention to restrain trade? You certaiPly
cannot discover it in the history of the organization
of the American Tobacco Company in 1890—a 1laW-
tul consolidation at the time—a lawful consoh.da-
tion brought about for the purpose of fostering

the trade of the parties interested. You certainly

it i -ards it
i discover it in the fact that afterwar
ade. pu 1ly necessary {0

_ o ) .
made purchases which were T€
preserve the existence of the Company, suciltﬁz
plug, smoking tobacco and little eigars, to mee_“[-lr.
pre;udice which had arisen against .pa'per cxuale
ettes. You certainly canpot disco:.er 1ijc ;{1 ;1(1)% ;cco
1 to the Continen
of our plug business . o
Company, :)jr in the sale of our snuff husmessttgus’:-
Spuff Company, or in the sale of our cherod
ig ny.
ness to the Cigar Compa .
We never bought to suppress (_:ompetll’flin o
Afr. Justice McKenna: That is another P
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tion—to say that you did not. Does that destroy the
argument of the other side?

Mr. Nicoll: The other side said that we did, and
that that is where they discovered it; but I say
there is nothing to their argument. We never
bought to suppress competition. Take the very
first purchases. We had no cheroot business,
and we bought a cheroot factory. We had
no plug business, and we bought a plug fac-
tory. We bad no business in little cigars,
and we bought three factories engaged in
their manufacture. None of these were compet-
ing businesses. And afterward, every brand and
every factory that we bought we bought as an in-
vestment. We bought for cash or the equivalent
of cash. Every single investment that we have
made has beep in a brand out of which we thought
we could make money, and in most instances we
have mot been disappointed.

Most of the purchases were made from 1830 to
1901, hut there were periods of months and years
when no purchases were made at all.

For every purchase there were good and suf-
ficient reasons, fully stated in the clear and con-
vincing testimony of Mr. Duke, the President of the
American Tobacco Company, which I trust your
Honors will read. Sometimes a purchase was made
because the factory manufactured a kind of product
entirely different from anything manufactured by
the American Tobacco Company or the Continental
Tobaceo Company; sometimes because we saw in a
dormant brand great possibilities of development;
sometimes because a brand had achieved a sudden
popularity without pushing; sometimes because we
needed the large supply of tobacco leaf which a
factory happened to have on hand; sometimes be-
:if‘o‘;s?s:ﬁ)l:sef;llii(;rg had an exce;.)tionally good loca-
upe 1,1 S, ecause the business was co‘nducted

nt selling plan; and sometimes be-



canse there was an Opportunity to purchage on

account of death or a desire to withdraw from hysi.
ness. But always it was fop reasous whiel woulg
appeal to business men who were anxious and ahle
to develop and expand along lines with whiel they
were familiar.

Now, if you cannot discover evidences of actug]
intent in tliesc purchases and original eonsolida-
tion, where do you discover it?

The Covenants,
The learned Attoruey General Says:

“We discover it in the covenants which you
took from the vendors. You took in almost
every instance from the vendors a covenant,
upon the sale of the husiness, or the hrand,
not to engage in business within a cerfain
territory for a certain time; and the fact that
¥ou took so many of those covenants is evi
dence of your intention to restrain trade.”

The facts in regard to the covenants were these:
Tlere were no covenants taken from the original
manufacturers who transferred their business to the
American Tobacco Cowmpany; but expericnce soon
showed that if the valuc of the business and brand
transferred was to be preserved covenants were
NeCessary.

Mr. Justice MeKenna: Will you repeat that,

lease?
! Mr. Nicoll: I say, there were no covenants take?
from the original manufacturers who tmnsferre'l%
their business to the American Tobacco Compan}t',
but experience soon showed that these covenan:
were necessary if we were fo preser.ve the value 0-
ihe business. The covenants requ}red the cove
se in business in competitiod
nantor not fo engag ven period of
with the property transferred for a giv et
time, and practically throughout the United &
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Were they reasonable covenants? Certainly the time
was reasonable, the period being from one to fiftcen
years. Yas the space reasonable? The evidence in
tLis case shows that the brands arc sold all over the
Cpited States; that Virginia tobacco is popular in
New England; that the tohaeco manufactured in
the Carolinas has its greatest sale on the PPacific
Coast. So that to preserve the brands the cove-
nants must be extensive. DBut more important than
ihat, as bearing on the question whether or not
these covenants were taken for the purposc of re-
straining trade, is the fact that no covenants were
taken from men who were skilled in the tobacco
business. We took covenants from the owners of
the business, whose names were often ideatified with
the trade-mark, such as “Blackwell's Durbam to-
bacco,” “Spaulding & Merrick’s tobacco,” “Anar-
oyros’ Cigareties,” and other instances of that sort.
Many manufacturers of tobacco use their own
names, and make it a part of the trade-mark. 8o,
of course, we took the covenants from the owners
of the business, hnt not from the men who were
actually capable of manufacturing the tobacco. At
all stages of our growth and development therc ex-
isted, and there exists to-day in the United States,
thonsands and thonsands of men who were brought
}1p in the tobacco business, and who are able to go
into it whenever the occasion serves.

This practice of taking covenants was {he resuld
of a bitter experience on our part. In 1890 we
bought from the J. Wright Company, of Richmond,
all its brands, including one cutitled “Winner,”
one called “Pride of Virginia,” and one called “Mas-
ter Workman.” The gentlemen in the J. VWright
'Company took our money and immediately organ-
1zed the United States Tobacco Company, and put
out an advertisement that they were manufacturing
a brand called “Central Union,” which they claimed
Wwas, precisely the same thing as the brand called
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“aner,”.which they had sold to us; that their
E;)al.l(l “Prld-e c.)f .the East” was the same thing ag
ride of Virginia” which they had sold to us: and
E‘I;ilt theirrﬁrflnd “. S Plug” was the san;e as
aster Workman” which they liad sold to ug {Vol,
II, pp. 705-G).

We had still another experience: After we
bought Liggett & Myers, Mr. Moses C. Wetmore,
who had been the president of that company, aud
who had received part of the procceds which we
had paid, organized the Wetmore Tobacco Com-
pany, and announced to the public that, notwith
standing the fact that he had so0ld to us the “Star”
brand, which was the great brand of Liggett &
Myers, that he had preserved the formula, and that
he was now proposing to manufacture the same
brand under the same formula with the same em-
ployees that had been employed hy Liggett & Myers
(Vol. IV, pp. 446-7).

We had still another expcrience in the ease of
the Scotten-Dillon Tobacco Company. Upon the
organization of the Continental Tobacco Company
in 1898, Mr. Daniel Scotten had transferred the
property of this company to the Cotinental Tobacco
Company. We took from him a covenant for a
year or a year and a half, At the cxpiration of that
time he came to the American Tobacco Gor.ﬂPaﬂF
and bought the factory of the old company in De
troit. e had ceased to use it, manufacturing tb:e
brands, for economical p‘ul‘pOSC‘S, t‘alsewher.c. We
actually sold hiim the factory to go into businéss ¢
very generous act on the part of these conspirator

against trade and commerce. e sold him the fac

tory, and he proceeded to go into the manufacture of

plug and smoking tobacco, and announced to ft]ilﬁ
trade that he was prepared to manufactureli .
line of tobaccos precisely of the same quality
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those manufactured by the company that he had
gold to us, he saying:

“Dealers and consumers throughout the
Upited States are acquainted with the qual-
ity of the goods manufactured for twenty
years by the Danicl Scotten Company, and
ag nearly the enlire force of employes of
former years will be with us, our consequent
aim will be to place upon the market a su-
perior line of goods” (Vols. 11, p. 708, IV, p.
448).

It scems to us that experiences of this sort fur-
nish a complete justification for taking the cove-
nants which we afterwards took for the protection
of our property.

Leaf Buying.

The Government says:

. “We discover an evidence of your aetual
intention to restrain trade in your methods
of huying leaf.”

To this we reply that there has been no substan-
tial lessening of competition in the purchase of
tobacco leaf; that tobacco leaf is bought now, as it
always has been, in competition; and that, on ac-
count of the conditions peculiar to the growth of
Pobacco leaf it is immaterial whether it is bought
in competition or whether there is only one buyer.
'It appears that there are four great crops of tobacco
in the United States. There are gix minor crops.
There is the Virginia flue-cured crop—a very large
fue, amounting to about 200,000,000 pounds a year.
Then there is the dark western crop, grown for the
nmost part in Tennessee. Then there is the well-
known burley crop, and then the great seed leaf
crop, from which cigars are made, which grows in
C?Pnecﬁcut, Pennsylvania, New York, Ohio, and
Wisconsin. The claim is now made——
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Mr. Justice ITarlan : Does it not £row in some
other States—the hurley tolhaceo?

Mr. Nicoll: Burley grows now in some other
States. A great deal ErOWs now in Virginig—g].
most as much as in Kentucky. The claim is noyw
made that before the organization of the American
Tobacco Company there wag great competition in
the purcliase of leaf tobacco, wlhich has been sup-
pressed as a result of its organization. But I say
that the record in this case shows that all thege
tobaccos are sold in competition.

Mr, Justice Lurton: Is there anything in this
Record concerning an organization of the tobaceo
planters iu the blaek tobacco district, or the burley
district, to maintain the price of tobacco?

Mr. Nicoll: Not a word.

Mr. Justice Lurton (continuing). By reason of
the efTect of these organizations and combinations?

Mr. Nicoll: There is nothing of that kind in the
Record.

Mr. Justice Lurton: Is there anything lLere that
indicates those great organizations of night riders
which are on foot for the allcged purpose of com-
pelling the planters to adhere to their contraets by
which their crops are put in the hands of com-
mittees for the purpose of selling them? Is there
anything in this Record about that?

Mr. Nicoll: There is not a word. There is a let-
ter (Vol. IV, p. 432) here from Mr. Duke, t!le
president of the American Tobacco Cczmpan.‘,': writ:
ten many years ago, refusing to enter into any com-
bination or any organization of the planters; but
there is nothing on the subject that your Honor
Sp;?;:',ol was saying that in the .ﬂue-cured dls:.l’;flt
of Virginia much of the tobacco 18 sold at agc lthe;
It is brought to the markets 1n Wwagons ¥ e
farmers. It is then thrown in loose piles, 1nspe
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by buyers, and put up at auction to the highest
pidder. The farmer reserves the right to withdraw
his contribution unless he ig satisfied with the
price. In the burley and dark western district
there is a different method of selling it. There the
tobaceo is packed in hogsheads which are brought
to the market. Samples are then taken, and it is
sold at auction by sample. These markets are
called “breaks,” a term that your IIonors will find
in the Record, which has arisen from the breaking
of the original package.

In later years a praclice has grown up of buying
frow: the farmer direct, but only a small portion of
the tobacco is bought in that way.

Now, I say that practically all of this tobacco is
sold to the highest bidder, and these are the com-
petitors: The first competitor is the American
Tobacco Company ; then the companies in which the
American Tobacco Company is interested, but
which have a separate buying organization of their
own, such as the Snuff Company, manufacturing
entirely different kinds of goods from that manu-
factured by the American Tobacco Company. Then
the Cigar Company; the Stogic Company; then the
representatives of foreign governments—Ifrance,
Austria, Italy, Spain, Portugal, and Japan, all of
whom have buyers upon the markets. They are
known as the Regie buyers, and they purchase a
very large amount of the crop, probably 100,000,-
(}00 pounds a year. Then there are the speculators
in tobacco, who are a very numerous class; and
then the Imperial Tobacco Company, here repre-
sented by Mr. Hornblower, which purchases an-
noally 54,000,000 pounds. In addition to these
there are all the’ independent manufacturers in
every branch of the tobacco trade. So that I feel
myself entirely justified in saying that the Record

In this case proves beyond all question that tobacco
1s bought in competition. |
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If there is ome fact which stands out ig this
record above all the rest, it is this: That the prices
Ei @:«O:'MCO leaf ha}re _been constantly increaging

T Since the organization of the American Tobaceo
Company. In some instances the price has in.
creased one hundred per cent.

The Chief Justice: You are stating now that
there lLias been an increase of the price. Do you
get at the increased price by the average price of
tobacco, or bow do you get at it?

Mr. Nicoll: We take a series of years, and find out
what it has sold at per pound in each year.

The Clief Justice: In each year? Do you mean
the average during the year?

Mr, Nicoll: Yes.

The Chicf Justice: You are not taking certain
periods of the year?

Mr. Nicoll: No, sir; [ am taking the average.

The Chief Justice: Now, has the effect of {his
competition heen to lower the prices when ihe
American Tobacco Company was buying and there-
by acquiring the production of the producer, and
then to raise the prices? That might be done
ruthlessly, and yet the average might not show it.

Alr. Nicoll: There is nothing of that sort in the
Record, your Honor.

The Chief Justice: You have not anything as i
the fluctuation of the prices?

Ar. Nicoll: We have a great deal. Ve hawe
tables here, to be found in Volume b as one of the
exhibits in the case, dealing with the annual crop

urchases. ,
ﬂ-ﬂgh}:’. Justice Lurton: Do they deal with the dif

ent types of tobacco? .
fEII:ITj I?i)colli Yes; they deal " with the dlﬁeren;
types of tobacco. All of the differcnt types ar

dealt with in this table.
Mr. Justice Lurton: A

of Ohio is hurley.

great part of the tobacco
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Mr. Nicoll: That has orecatly increased in price,

The Chicf Justice: Do I understand you to say
that you are making a statement of fact now?

Mr., Nicoll: Yes.

The Chief Justice: It is very important to get the
facts accurately, and not to gloss them. Do I un-
derstand you to say that this Record establishes that
at the marketing season, the geperal season when
the producer of tobacco would be expected to market
his crop, that there has been a general increase in
the price of tobacco?

Alr, Nicoll: T certainly do mean to say just that
(see Vol. II, pp. 126, 184; Vol. I11, pp. 228-9;
Vol. IV, pp. 266-272, 421, 522).

Mr. Justice Lamar: Have you any table that
shows how that advance compares with the general
advance in prices?

Mr. Nicoll: You will find a table in the Record;
but the Government has furnished your ITonors
with a table, Appendix C, to its brief, from the
Year Book of the Department of Agriculture. IFor
my own part, I do not commend that table to the
Court, because in my reply brief (p. 12 and its
appendix) I show that those figures are not satis-
factory at all, but extremely inaccurate; but the
Record itself contains all these facts.

The Chief Justice: I do not want to interrupt
you. T wanted to know the meaning of the terms
you were using. That was all.

_ Mr. Nicoll: I am glad to be interrupted. I was
qust about saying that there has never been a time
in the history of the country when the price of
tobacco leaf has been as high as in the last few
years, and that is shown by the Record. The
Government says that the American Tobacco Com-
pany is not entitled to any credit for this. It is
:;Ll:eilat we do not claim that we have tried to

e the price of tobacco. All we claim is that



48

1}; ;3 ha.ve enormously inereased the demand for fo.

cco; and that we have not interfered N

the natural law of suppl d b all vith

in the last analysi}s)p fh?en pl('lii?agd, e
Y

Honors .must keep in minds that th?i:gz.s “ﬁﬁ

?}?acfco 18 grown are also available for other crops,

e larmer may grow tobacco or cotton or hemp
or grass, or he may use his land for grazing. So
;I;E:)I(:l Ezicc% Lq] elql; con;petition with all these other
price for tobacck ha 'f.iI'mEI' Ca.n set an adeuue
P . o he will put his land in cotton or
i‘:}l::inl:ut 'tthe users of tobafzeo, the manufacturers,
mu; t paietil ; c;r tbeir fact.omes: must (Elose; and they

. ¥y th armer a fair price for it as compared
with ‘the price which he can get for other crops or
he will not grow it at all.

The Chief Justice: Is not that a generalization?
Is that established in the Record?

Mr. Nicoll: That is established beyond a reason-
able doubt (see Vol. II, pp. 1245, 187; Vol Iv,
pp. 421-2, 522-3).

The Chief Justice: I merely put you that ques
tion. You spoke of the facts, and I put you that
question. I have a country in my mind where
farmer, a very honest and straightforward farmer,
told me that in consequence of operations—I do
not say how, or why, or whether it came from tke
price of tobacco—he had practically heen roined;
because whilst it was very profitable fo use his
land for tobacco it was not possible for him to make
a living out of his land using it for grain or for
grass; that his was essentially a tobacco country,
and that if you deprived him of the right to grow
hig tobacce it meant ruin to that section. e may
have been mistaken; and so I ask you, does the
proof establish this generalization?

Mr. Nicoll; That must have been a very &

ceptional instance.
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The Chief Justice: What is that?

Mr. Nicoll: That must have been a very excep-
tional instance.

TLe Chief Justice: I do not mean to say that it
was an accurate one.

Mr. Nicoll: Take, for instance, land in Ilen-
tucky, in the Blue Grass region. There could not
be any question about the ability there——

My, Justice Harlan: There is a very small por-
tion of that State that is embraced in the Blue
(Grass region.

The Chief Justice: The country between Win-
chester, practically, and the Ohio River, is called
the Blue Grass region.

Mr. Justice Harlan: The Ilue Grass region is
practically in the center of the State, and docs not
embrace more than fifteen per cent. of the whole
territory of the State.

The Chief Justice: T do not want to interrupt
you, Mr. Nicoll.

Mr. Nicoll: T am glad to have yon interrupt me.
I feel so confident on this thing about the Record
that T am glad to have your ITonors ask me any
questions with regard to it.

Methods of Competition.

Now, after all, the main contention of the
%oarned Attorney-Geieral is that the evidence of our
Infention to restrain trade is to be found in our
Tnethods of competition, which the petition charges,
IL general terms, to have been unfair, oppressive
and coercive.

Only nine witnesses were called by the Govern-
Ient to make any complaint of our methods of
competition. 1 consider this a most surprising cir-
cumstance. When you consider the enormous
powers of investigation conferred upon the Govern-
ment as the result of the decision in the ease of Hale
8. Ilenkel, the enormous amount of moncy whiéh
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has been appropriated by Congress for this purpose
and the great number of able and distin"uished’
Iawy_ers who have been retained for the pu:pose of
making these investigations, this beggarly showing
befromes all the more surprising. At the time Whe;
this case was tried the American Tobacco Cop.
pany had been engaged in business for eighteen
years. During that period millions of men lad
come In contact with it as growers, manufacturers
and consumers of tobaceo; during that period it
bought many plants, some of which had been in
competition with it; it intreduced new methods of
doing husiness; it put in operation many economies;
it wrought changes in the method of conducting
the tobacco trade; it discharged many employes.
If it is true, as charged in this petition, that its
growth and prosperity were due to unfair methods
of competition which have injured competitors,
driven some persons out of the trade and deferred
others from entering it, it is almost incredible that
the Government should have been unable to pro-
duce some direct and weighty evidence tending to
prove the charge. Yet, as I say, only nine wit-
nesses were produced, and for the most part their
testimony is so weak and uncertain as to be little
more than trivial. ¥What a beggarly showing when
we compare it with the extravagant language of
tbis petition!

Now, who were the pine? There was one 8
lator in tobacco; two jobbers; one retailer; four
salesmen, and one manufacturer. .

The speculator was Mr. Dunkerson, of Loumﬂ}e’
Kentucky. His only complaint was that he \m.s
unable to continue in buginess because the Amerl
can Tobacco Company paid more o the. farm;i
than he could afford to pay and make LIS PO

(Vol. IV, p. 103).
Mr, Justice Har

to?

pect:

tan: ¥What farmer do you refer
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Afr. Nicoll: Mr. Dunkerson was buying from the
farmers as a speculator, and when the American
Tobacco Company increased the price to the farmer,
he felt that that was more than he could pay and
make a profit, so he went out of business and turned
his attention to the export tobacco trade in which
he has greatly prospered.

Mr. Justice Marlan: Do you mean to be under-
stood as saying that the American Tobacco Com-
pany pay the Kentucky farmers more than other
people?

Mr. Nicoll: No; they paid more than Mr. Dun-
kerson was willing to pay. Oune jobber was Mr.
Hillman, of New York. If what he said can be cou-
strued into a complaint, it amounts to this: That
the American Tobacco Company sold all its goods
through one jobber in New York City, namely, the
Metropolitan Tobacco Company, a jobbing concern
formed by the consolidatiou of many large jobbers,
and that prior to its organization a large number
of tobacco jobbers had done a prosperous trade.
This, no doubt, was true, but can fault be found with
the American Tobacco Company because it chose to
sell its goods through one large jobber in a given
territory? So far as Mr. ITillman was concerned,
his examination showed that his business had in-
creased from year to year, although he refused to
handle the goods of the American Tobacco Com-
pany, confining his distribution to the goods of
the independents, while the Metropolitan Tobaceo
Company, a concern in which the American Tobaeco
Company never had an interest, handled the goods
of the American Tobaceo Company and of the inde-
pendents alike,

The other jobber was Mr. Mathews, of Nashville,
4 wholesale grocer. He had handled the plug
braunds of the American Tobaceo Company, but gave
;_”2;’;‘1 up and confined his attent.ion to those of the

pendents, because the American Tobacco Com-
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bany would not fix the price for its goods and
guarantee its maintenance, while some of the inde
pendents guaranteed the maintenance of the price
aud a profit of ten per cent. He continued, hoy-
ever, to handle our smoking brands, Iy a short
time he found that he could make better sales gf
other goods by handlivg the American Tobacco
Company’s plug brands, whereupon he resymed
their distribution (Vol. IV, p. 192).

The only retailer who made any complaint was
Mr. Schulte, of New York, and he proved himsel
to be a past master in the ways of competition, and
had devoloped a very large and constantly increas-
ing business, I leave his case for the consideration
of Mr. Stroock.

The fonr salesmen were Mr. Marrington, of the
Larus Company, of Richmond, a successful manu
facturer; Mr. Choate, of the Byfield Snuff Com-
pany; Mr. Stone, of the Richardson Company; and
Mr. Fowler, of the United States Tobaceo Company.
The complaints of Harrington aud Fowler were
confined to the New England and Philadelphia deal
of 1904, when, at the instance of the jobbers, the
American Tobaceo Company made, for a short time,
an arrangement for the exclnsive handling of t'heir
goods in those localities. Doth of them te§tlﬁed
that before and since then the business of their e
ployers had steadily increased, and th'at even In
that year it had suffered no SHbSt{lDtl‘fl.l (‘lech'ne,
because of their ability to secure dlstn'butl?ﬂ
throngl otber jobbers and retailers. I 2‘1]1 dlss-
cuss the testimony of Mr. Choate and Mr. Stone &

ceed. e
! g‘rhoe only manufacturer who made complim]‘;t "'r*i
Mr. Puryear, of the Nashville Tobacco Works,
ferred o by Mr. McReynolds yesterday.
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Alleged Instances of Unfair Competition.

Now, let us consider the instances f’f unfair com-
petition to which the Government points as an €vi-
dence of our actual intention to restrain trade.

One charge is that the American Souff Company
endeavored to crush the Byfield Snuft Company,
which was engaged in manufacturing a brand of
Wintcrgreen snuff in the New Iingland district, by
introducing a brand called Checkerberry in com-
petition with Red Top of the DByficld Company.
The owner of the Byfield Company was Mr. Pear-
son, but Mr. Pearson did not come forward as a
witness to make any complaint. Instead he sent his
salesman, Mr. Choate, wlo complained that Check-
erberry had been sold at less than cost for the pur-
pose of driving out Red Top. 1t appearced, how-
ever, that during the very period when the Check-
erherry snuff was competing in this district with
the Red Top the business of the Byfield Snuff Com-
pany nearly doubled. '

In 1903, when the competition commenced, the
Byfield Company sold 110,000 pounds; in 1904,
125,000 pounds; in 1903, 130,000 pounds; in 19086,
140,000 pounds; and in 1907, 152,000 pounds. The
Byfield Snuff Company started in the year 1804.
Up to the year 1900 it had accumulated a business
of 60,000 pounds a year. After four years of com-
petition with the American Snuff Company its
business had grown to 152,000 pounds, and not a
pound, according to Mr. Choate, did it sell below
cost (Vol. 1V, pp. 313, 317-20, 511-2). Certainly
there is nothing in this transaction to justify the
charge that any injury was dome to the Byfield
Company by the introduction of Checkerberry. In
fact it illustrates ome of the peculiarities of the
tobacco trade, that all brands grow by competition.
salrl(;];; ;11;3:;1: c%mglai?t was made by Mr. Stone, a
lated to g ?;‘ - P 1chardson. & Company, and re-

me when he was in the employ of the
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A;neri(.tan Tobacco Company. TIle testified that in
1304, in the State of Mississippi, he sold for the
American Tobacco Company & cigar called Lisco
together with Dull Durliam tobaceo, and with eacl;
pound of Dull Durbam the Company gave away free
another pound, The inference is that this was in-
tended to crush Old North State tobacco, a brand
selling in Mixsissippi and belonging to Mr. Stone’s
present employer, the IR, I'. Richardsen, Jr., Com-
pany, Incorporated. He did not testify that any
injury hiad been done to the Old North State. As
a matter of fact, he cvidently misunderstood the
whole transaction, for it appeared from the testi
mony of Mr. Hill, of the American Tobacco Cow-
pany, who was called to explain it, that the mat-
ter had nothing to do with the tobacco bnsiness at
all, but that the Bull Durham was given to facil-
itate the sale of a brand of cigars known as the
Lisco cigars, and that the expense involved in this
DBull Durham gratis was charged, not to the Bull
Durbam brand, Lut to the Lisco cigar,

In this connection it is to be noted that while
Stoue was put forward by Richardson, the princi:
pal Limself did not come to the witness stand. In
the year 1903, the American Tobacco Company
bought a majority of the stock of R. P. Richardson
& Company, and before the present suit was begul
the minority holders of the stock brought suit t0
set aside the contract under which the Ameri.czm
Tobacco Company acquired the stock. The Rich-
ardson Company was made a defendant in the pres:
ent suit and, as the minority stocklholders are n
control of its affairs, they were given an oppor-
tunity to exploit, for the benefit of the (.}ove;l(;
ment, all the charges it desired to make against e
American Tobacco Company: The apswer of -
Richardson Company, which contains many chafoig
qeainst the American Tobacco Company, apptﬁof
‘n the Record, Of course, its auswer is no Pro%
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It is not evel verified, and no test'im(my was
brought to support any of its accusationsy, except
the trivial evidence of Alr. Stone.

In this connection I desive to call your ITonors’
attention to the brief which you have before you,
filed Ly the Richardson Company. I make very
severe criticism of that brief for the veason that
tle brief is based upon facts contained in an un-
verified answer, and which were not supported or
attempted to be supported upon the trial of this
case by any witness.

Now, another charge is that the American To-
baceo Company, for the purpose of freezing out and
coercing into a willingness to sell, other manufac-
turers of serap tobacco, early in 1900, advanced the
price of the raw material and at the same time re-
duced the price of the manufactured scrap goods,
so that no scrap manufacturer could exist. The
manufacture of serap tobacco is a comparatively
new business. The product is made from cigar
clippings, and also from leaf not suitable for the
manufactnre of cigars. The American Tobacco
Company had not engaged in this line of business
until they bought, in 1899, the business of Luhr-
man & Wellman, in Cincinnati. Their ownership
of that business being known, a combination was
made against them by the Iabor unions and inde-
pendents in the City of Cincinnati, and great dif-
ficulty was experienced in selling their goods. In
order to meet this situation a new company was
organized and its ownership kept secret. The
price for cigar clippings was advanced, but only
pecause it was necessary for the business. All this
18 cxplained by Mr. Duke, who, complaining that
!;he A.merican Tobacco Company was not getting
Its fair share of the scrap business, was met with
the statement that sufficient clippings could not be
prqcured. He advised the managers of the business
to increase the price until they could get enough.
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Mr. Iriedlander, who at that time
was one of t].Je leading independent SCrap manufge.
turers, and it put him on the stand. He testified
that h-e j'as not at all surprised at an advance in
the clippings, because of the difficulty in securing
them; that although he did not expect they would
go higher than seventeen or eighteen cents, ag 3
matter of fact they had advanced to twenty-two
cents a pound. Dut during all this entire period of
competition, during the serap war, his husiness
increased until he was making over $60,000 a year,
And this had nothing to do with his selling out
(Vol. IV, pp. 79-80).

Mr. Bloch, the leading manufacturer of scrap
tobacco, always independent of the American To-
baceo Company and in dircct competition with it,
testified that he started in the scrap business in
1889, and that his business had grown heth in
volume and in profits since that time, and that
during the years of this scrap war his business
had constantly inercased. Although the Govern-
ment insists that this scrap war was an instanee of
unfair competition on the part of the American To-
bacco Company, the notable fact is that no witness
was called to complain about it. None of the man-
ufacturers who, it is said, were coerced, made any
complaint. In fact, no one of them was called, savé
Mr. Friedlander, who testified that he had done &
profitable business throughout. _

Mr. Puryear, of the Nashville Tohacco Works,
enjoys the unique distinction of being the only
manufacturer who was called by the Governmend
to support the charge of coercion to sell on acc?llllt
of the competitive methods of the Americal
Tobacco Company. .

The Nashville Tobacco Works in t ar 7
had a brand known as Old Statesmar, “:h“‘-h “"i
selling in the Southern States. The business wa

he year 1904
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owned by Mr. luryear and two o-thers. Mr. I'ur-
year testified that Le was in part 1nd1.1(:ed to make
the sale of his business to the American Tobacc?
Company in 1906 because his firm was losing busi-
pess on the brand of Old Statesman to a similar
brand called Bull’s ITead, marketed in his section
by the American Tobacco Company. Lic also testi-
fied that he belicved I3ull’s Head was Dbeing mar-
keted at 16 cents a pound, that he got his informa-
tion from grocers’ salesmen, and that that price, in
his judgment, was less than the tobacco could be
made and sold for.

In further support of its charge, the Government
quotes a letter written to Nall & Williams, another
corporation iu which the American Tobacco Com-
pany bad an interest, advising Nall & Williams to
get out a brand iu competition with onc of the
brands of the Nashville Tobacco Works. This letter
was written by Mr. Dula, the Vice-President of the
American Tobacco Company. DBut no such brand
was put upon the market, and Mr. Puryear, when
called to the witness-stand, made no complaint
whatever of the competition of Nall & Williams,
although he testified for the Government, after the
counsel for the Government had in his possession
the Nall & Williams’ letier. He confined his com-
plaint entirely to the competition of the brand of
the American Tobacco Company called Bull’s Head.
- As a matter of fact, Bull’s Ilead was not sold at
16 cents a pound, but, after taking into account
all trade discounts and rebates, it netted to the
m:'l.nufacturer thirty cents a pound (Vol. 1V, pp.
p70-1). Mr, Moore, of Nashville, wlo was a part
2‘2’“91' with .Mr. Puryear in the Nashville Tobacco
IFUOIIKS and its President, did not eorroborate Mr.

Tyear, but testified that whatever damage had
been done to the husiness of the Nashville Tobaceo

Works was due, not to Bull’s Head, but to bad
management (Vol. IV, pp. 186-7).
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Other cvidence showed that a nephew of Mr, Pyr.
?'eal"g had gotten out a brand called Country Lad,
lt.l competition with his uncle’s brand, and adver-
tised it as being the sawme as O1d Statesman. It
also appeared that Mr. Strater, another indepea-
dent munufacturer, was wakiug a similar brand in
the same market. DBoth of these were sold at the
same price as Dull’s Head.

Reference was made by the Assistaut Attorney-
General in the course of his argument yesterday toa
letter written by Mr. Hill, the Vice-President of the
American Tobaeco Company, on July 11, 1903, to
Stewart, at Rochester, N. Y., in reference to the
shipment of Sovercign little cigars and cigavettes,
and it was cited as an instance of spying on con-
petitors. This letter was in the possession of the
Government when it called as a witness Mr. George
P. Butler, of the Butler-Butler, Incorporated, 4
corporation which manufactured these Sovereign
cigars and cigarettes. Mr. Dutler made no con-
plaint of spying on the part of the American
Tobacco Company, or other unfair conduct on i3
part, although he had been for many years a cow-
petitor; and be made no reference to the Sovereign
cigars or cigarettes at all.

While Mr. Butler was on the stand he was aslfeG
this question (I am reading from the Record, Yol
I1I, pp. 576-7): .

“(). In the tobacco business does there
exist at present, or has there existed, ﬁ;?:;
your recent experience with Butlel:-Blltion
and your previous experiences, a situa "
which would prevent an independent man’e
factarer of tobacco who knew {10‘];’ g’ ;[:;aas
wood goods, knew how to pack txgith Gt
to Lit the public taste and fancy, b s cond
cient working capital, is there SU¢ ?)t exist
tion that such a manufacturer.cigsqr
and prosper in the tobacco husm'as not &0y

«a, T should say that there “,-th proper
cuch condition but what a 1man W
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talent, working capital and the luck of .at-
tractively package his goods would suc.ceed.
«Q. Do you say that after your experience
with Butler-Butler, Inc.?
“A. Yes. .
«Q, Were you in any way econnected with
or informed as to the affairs of the Univer-

sal Tobacco Co.?

“A. Well, I knew a great deal of them.

“Q). They didn’t succeed in business, did
they?

“A. No, sir.

“Q). Was that because of the machina-
tions and competition of the American To-

bacco Co.?
“A. No, sir.”

Secretly Controlled Companies.

A great deal is said by the Government about
secretly controlled companies. One would suppose
from these obscrvations that these secretly con-
trolled companies had something to do with the
growth or development of the American Tobacco
Company, or at least had substantially increased
its trade. These companies had their greatest
vogue in 1903 and 1904. There were none of them
in 1907. There was no remarkable increase in the
business of the American Tobacco Company in 1903
and 1904, and there was no diminution in 1907.
Not only that, but there is not one scrap of evidence
-in this case that any damage was ever done to a
competitor hy a secretly controlled company.

I suppose that when a person buys stock in a
COIf:‘lpany, there is no reason in law or in morals
which requires him to make it public. But, as we
proceed we will see that the American Tobacco
fJOmpa.uy had good and justifiable reasons for keep-
ing their interest or ownership secret in certain
cases,

There ig spread through this record some corre-
Spondence between the officers of the American
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Tobacco Company and some of these secretly cop-
trolled companies, and correspondence relating to
other matters. As this correspondence seems £
De the chief relianee of the Government in this case,
and as it finds in it some intention on the part of
the American Tolacco Company to restrain or
monopolize trade, it is important to consider it
The Government in this case required the defend:
ants to exhibit all of the correspondence conducted
by the officers of the company in its several depart:
ments from the date of its organization down %
the time of the bringing of the snit. There is 1o
suggestion that any correspondence wag withheld
or destroyed. Im this way the (GGovernment came
into possession of at least 25,000 letters, written
in the daily course of business either by the officers
of the American Tobacco Company or addressed to
them by others. Out of these 25,000 letters the
Government has put in evidence in this case only
216G letters or parts of letters, Out of these 216
letters or parts of letters it has put in the brief
thirty-seven letters or parts of letters, It is 3
reasonable inference that the remeining 24,784 let
ters which were examined by the Government con-
tained nothing which would serve its purposes.
So that our offending, if any, disclosed Ly the let:
ters, is inconsequential.

The question naturally arises, why was (e
ownership in these companies kept secret for &
time? Was it for the reasons assigne('l by .tbe tlug
ernment, to coerce and erush competlt(?rs-’ 'If 80,
what evidence is there that any eampetitor v.‘as SC;
coerced? The only one whe makes any Clam'l ::}0
cocreion is Mr. Puryear, of the Nashville 'l‘otbd*zhe
Works, and he makes 10 reference whatevg 0
operations of a secretly controlled Comp?igﬁmin"

As a matter of fact, the reason for ma :E

. i ifferent. It wasa matter 0o
secrecy was entirely & The independer!
of aggression, but of self-defense.
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manufacturers, during this period of secret owner-
ghip, were endeavoring to extend their trade by
crcating prejudice against the American Tobacco
Company on the ground that it was a trust, and
they found it profitable to advertise their goods as
gnti-trust goods. At the same time they under{ook
to utilize to their advantage the differences of
opiniou between the labor unions and the American
Tobacco Company with respect to the open shop.
That differcnce was this: The American Tobacco
Company has never objected to any person because
he was a union man, and it has never prevented
any of its employes from joining the union; but at
the same time it has been unwilling that the labor
organizations should unionize its shops, fix the rate
of wages and the honrs of labor, and other matters
of that sort.

Meeting on the common ground of opposition to
the American Tobacco Company, although for dif-
ferent reasons, some of the independent manufac-
turers and the labor unions entered into a combi-
nation or comspiracy to boycott the goods of the
American Tobacco Company, and by this illegal
means to prevent the sale of its prodnets. It was a
very powerful and effective combination ; especially
in the sections where the labor unions were strong.
In the ease of I'riedlander, of Cincinnati, it was
powerful enough to destroy seventy-five per cent.
of hIS. business over night (Vol. IV, pp. 84-6). The
combination was at its best during the years 1903
(a}ligbm()i. On one occasion during that period the

elTObacCO Company of Detroit, a party to the
conspiracy, issued this circular:
“Organized Labor, Greeting: DBeware of

trusts. Why Patronize the Tobacco Trust?

Lternal vigilance is the price i
< e of liberty”
(Vol. 1T, p. 697). ? !

o Mr: Wetmore, of St. Louis, from whom we bought
e Liggett & Meyers Company, and wlo afterwards
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organized the Wetmore Company, made 5 8peech
which was printed on a card and which enjoyed g
VEry great circulation in Lis section of the eountry
€xpressing the following sentiment |

“The people are not going to stand idly by
to sce their rights, privileges and [isine
swept awsy. Chew Wetmore's best, uBion-
made” (Vol. 11, p. (98).

In Cincinnati, where the American Tobaegy
Company had an interest in a certain scrap husiness
which had been kept secret for a time, as soon gs
the real ownership was discovered circulars were
provided by the independents and distributed by
the labor unions with the words on them: “Death to
the users,” and marked with sknll and erosshones,
The whole City of Cincinnati was flooded with these
circulars. That was the oceasion when, as I say,
Mr. Friedlander’s business was destroyed over
night (Vol. IV, pp. 84-G).

During all this period the American Tobaceo
Company was not so much interested in keeping this
seeret as the minority stockholders in the com-
panies in which they had acquired an interest. A
typical instance is Mr. Pinkerton, of the Pinkerto}]
Tobacco Company. An examination of his {esti
mony reveals the reasons which induced him t.o pe'r-
suade the American Tobacco Company to maintain
secrecy. VWhen it bought one of these concerns, it
was a very natural thing for the men “.fho were left
in charge and who knew their own environments t{ti
say, “Well, we think your interest.had b.etter n:
be known on account of the prejudice which exists
in this commupnity against trust-made %’0‘?‘15 or Oﬂ
account of the hostility of the labor orgamzah&l}lze

I am not here to make any apologies for “Ehg
secretly controlled companies. I contend tha

justi Jer the
maintenance of secrecy was justifisble under

it w sary on
circumstances and that jt was made mecessary
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aecount of the illegal and tyrannical aclg of the
combipation betweeu the independent manufactur-
ers and the labor unions—a combination strong,
powerful and unscrupulous, as well as illegal un-
der the Danbury Hat case.

In this counection I will make reply to an in-
stance referred to by the Assistant Attorney-
Geperal of a sceretly controlled company. The
Assistant Attorney-General says that we organized
in New Orleans the Craft Tobacco Company and
kept our relation to it secret in order to compete
with the People’s Tobacco Company. It is true
that the People's Tobacco Company had started in
competition with us, and had gotten up boycotts
against our goods among the labor unions, and had
successfully excluded us froin a great part of the
trade. We could not get it otherwise, so we co-
operated with Mr. Craft in the organization of this
Craft Company. hat was the result? Before
this suit was brought the People’s Tobacco Com-
pany absolutely crushed the Craft Company. The
American Tobacco Company disposed of its cntire
interest ; and pending this suit the rout of the Craft
Tobacco Company was completed, and it went out
of business (Vol. I, pp. 646-8).

Generally speaking, these are ithe evidences of the
actual intent to restrain trade with which we are
charged by the Government—the volume of our out-
put, our purchases of other plants, covenants with
respect to vendors, suppression of competition in
purchasing leaf, and the methods of competition
which I have just been discussing. Out of all these
:'le]:tr(jgei‘mgent spells a purpose or intention to
Contentio;.a_ it;. But if these fail to esta'blish its
the birth and’ f:i af};atter of fact, t.he history of
Cﬂmpany o hb IO\L Of t-he‘ Amel:lcan .Tobacco
not disclc:se thc ave Just .been dlscuss.l ng does
then the eontelffa(:tqal sention fo restrain trade,

ton 18 that, nevertheless, the neces-
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sary effect or result of its existence and the appro
prm’m.on f’f 80 large an amount of the tobacco bug
ness 18, 1n itself, a restraint of trade hecanse of
the suppression of competition ineidental to its
development.

To this we reply, upon the authority of many
cases, never overruled by this Court, that if the
chief result of a combination formed to engag
in or conduct interstate trade is to foster the trade
and to increase the business of those who make and
operate it, it does not fall under the ban of this
law even if its necessary effect i to incidentally and
indirectly restrain competition. The act does not
condemn all restraints of trade, hut only thos
which are brought about by contracts, combinations
or conspiracies which directly and immediately af
fect interstate commerce. Such restraints as are
incidental or collateral were never intended.

ITow, then, has the freedom of trading beec ¢
strained hy tbe operations of the American Tobacco
Company? Certainly not by any diminution in the
volume of trade, for all the evidence shows that
that has been immensely increased; not by raising
the prices of the manufactured products, or by di-
minishing the price of the raw material, for the
price of the first has not increased, nor the latter
diminished. All the evidence in the case points the
other way. Notby agreements with competitors I'lﬂt
to compete, or by agreemcnts to act in (.ton.ceft“'lth
respect to prices; not by agreements to limit produc-
. tion or to divide territory; not by contracts for ¥
clusive handling, for the one instance of that ¥af
induced by the jobbers {hemselves and was ﬂbmlli
doned many years hefore this suit was .broﬂght- t
the covenants taken from vendors required then }{;
refrain from trade for a Jimited period of time, ST
covenants cannot be deemed restraints, becausé-t eZi
were really a part of the good will of the hu'blzt
which was sold. If competition has bee feratt
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it was only by lawful consolidation or by the pur-
chase of competitors for the legitimate purpose of
business expansion. The methods of competition
practiced by the defendants, as we shall sce, have
not driven out or deterred others from entering the
tobacco trade. What burdens, then, have been put
upon the free flow of commerce? How hag it been

regtrained?

Monopolizing.

The Government, however, charges that we have
monopolized or have attempted to monopolize part
of the trade and commerce of the United States.
This contention was not considered by the Court
below, which based its decision upon the first sec-
tion of the Act, and made no decision under the
second section.

In discussing the meaning of the second section,
the views of the Government and our own are far
apart. Although the word “monopoly” is not used
in the second section, the Government injects the
word and claims that it was directed against mo-
nopoly as a status. It defiues monopoly as any
such dominant control over a branch of industry
by unification of management as will enable the
owner to control prices and output, or which tends
to er.able him so to do.

Of course this definition makes no distinction be-
tween an individual and a corporation; for it is
evident that an individual by an acquisition of
property might reach the degree of control which -
the Government describes as a monopoly. This
construction of the Government is entirely at vari-
ance with the views recently expressed by the pres-
ent Chief Executive of tbe United States, who is
not only a great lawyer, but a great jndge, and
whose judgment in the Addystone Pipe & Foun-
d}‘y case was one of the most important contribu-
tions to the interpretation of the Sherman law,
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adorned as it is with sound reasoning and great
force and elegance of expression. It is as follows:
" . .
Shei'lggllllc%;gr)thiztnl(ft (gﬁ;fnppoly’ der the
Jaub V) iciently defined by
saying that it is the combination of a large
part of the plants in the country engaged iu
the manufacture of a particular product in
one corporation. There must be somethine
more than the mere union of capital ana
plants before the law is violated. There
must be some use by the company of the
conmiparatively great size of its capital and
plant and extent of its output, either to
coerce persons to buy of it, rather than of a
competitor, or to coerce those who would
compete with it to give up their business.
There must, in other words, be an element of
duress in the conduct of its business io-
wards the customers in the trade and its
competitors hefore a mere aggrecation of
plants becomes an unlawful monopoly.”

The second section, in our view, refers not o a
status at all, but to activitics. As T have said, the
noun “mouopoly” is not used at all. The section
uses the verb “monopolize.” Qur contention is that
concentration of capital is not monopolizing; busi-
ness on a large scale is not monopolizing; an ag-
gregation of plants is not mounopolizing; unifica-
tion of management and control do not constitute
monopolizing. In enacting this law, Congre§s
must be presumed to have had the common law in
mind, and we may well turn to the common Jaw def-
inition to see whether or not that does not throw
some light upon the meaning of the word as usﬁd
by Congress. Monopoly at common law was "
license or privilege allowed by the King for .the‘
sole buying and selling, making, working, or using
of anything whatsoever whereby the subject 1t
general is restrained from that liberty of mauufa(;
turing or trading whieb he had before.” The w:gra
“monopolize” carries with it, therefore, the 1de
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of some activity resulting in exclusion or restraint.
Our contention is that whatever the magnitude of
ihe concern may be, however oreat the volume of
business that may be in its hands, it is not guilty
of the crime of monopolizing or attempting to mo-
nopolize unless it has done or is doing something
by which there is either accomplished or attempted
thig result, namely, that the subjects in general—
persons not conuected with the concern—are re-
strained from that liberty of trading which they
had before.

This interpretation of the Act makes the second
section understandable and supplements the first
section. The second section condemns as criminal
not only every person who monopolizes trade or
commerce, but also any part of such trade or com-
merce. If by monopolizing is meant a mere uni-
fication of ownership, to what extent must that
proceed before the offending party shall have mo-
nopolized any part of trade or commerce? Is it
ten per cent., twenty-five per cent., fifty per cent.,
or what? If the tendency towards monopoly is the
criterion, to what extent must the tendency pro-
ceed before the line ig crossed and criminality be-
gins? Is it twenty-five, or fifty, or fifty-five or
sixty per cent.? And does the rule fluctuate with
different industries? Is not a tendency of forty per
cent. in a branch of trade where the supply of raw
material is limited more injurious than a tendency
of eighty per cent. in a branch where there is no
limit to the supply of the raw material? The sec-
ond section of the Act is not directed against those
who 'are conducting business on a large scale. It
aPp.hes as well to either an individual or a combi-
natm:n, or aggregations of individuals, who have
&qullrfed only a part of the trade in some locality.
It 1_S dlll‘(.%Cted against the individual or combination
it vhoeve e s s core o

se nnfair practices in any part of
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trade prevents others from enjoying that liberty of
trading which they had hefore, It condemns, in a
word, those activities which exclude, or attempt to
exclude, others from their constitutional right to
engage in any branch of industry which they may
see fit to select. And the course of conduct which
is condemned is the course of conduct not allow-
able in competition at common law, and which is
punishable either by indictment or suit for dam.
ages.

The great purpose of the Act was to protect the
freedom of trading, and not to bring on an eco-
nomic revolution. The first section is what we may
call the contract section, because, after all, a eom-
bination or conspiracy is founded upon a contract.
The first section of the Act declares, therefore,
that the freedom of trading shall not be restrained
by contract. And lest there should be some other
way of preventing freedom of trading, the sceond
section declares that the freedom of trading shall
not be restrained by conduct—that is, by such con-
duct as will prevent the subject at large from en-
joying that liberty of trading which he had before.

If this is the correct interpretation of the statute,
let us examine the conduct of the defendants to see
whether or not they are guilty of monopolizing or
attempting to monopolize. Our view is that 10
combination or individual can be charged with
nionopolizing under this Act unless be exclud'es
others or attempts to exclude others in certald
ways, because only these ways are adequate to

produce such a result:

The first is hy preventing others from getting
their fair requirements of the raw material. .

Secondly, by preventing them from getting't.htelr
fair requirements of machinery or oth(.?r facilities
necessary to produce a given commodity.
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Third, by preventing them from the equal use of
transportation facilities for the purpose of bring-
ing raw material to the factory, or the manu-
factured product to the market.

And fourth, by preventing others from enjoying
the free use of the machinery of distribution—in
the tobaceo trade, jobbers apd retailers,

Let us test the conduct of these defendants with
respect to these things. Certainly there is nothing
in this evidence to show that these defendants
have ever attempted to prevent any of their com-
petitors from obtaining any of the raw material.
They own no tobacco lands in the United States,
and, as T have said, they purchase less than half the
crop. There are thousands and thousands of acres
of land in the United States which are available
for tobacco. Every pound they purchased, they
purchased in competition with others, and they
purchased it only for their own nceds, There is
no instance to be found where any purchase of raw
material was made for the purpose of depriving
a competitor of his share of the raw material.

The next is: By preventing others from obtain-
ing their fair requirements of machinery or other
facilities.

There is no such contention as that in this case.
It appears that before the American Tobacco Com-
pany was formed cigarettes were made by machin-
ery. There is nothing to show that anybody who
desired to manufacture cigarettes might not have
- obtained a license. Certainly the patents on ciga-
f‘ette machinery have expired long ago. The Amer-
lcan Cigar Company owns a machine for the man-
ufacture of cigars, but it has never been sucecssful.
Co?lpanies controlled by the defendants furnish
their competitors with other materials necessary
fof' manufacture, such as foil, bags, boxes and lic-
Orice, et cetere, at the same price as to them, and
all of these materials can be procured from others.
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As I have said several times in the course of my
argument, the defendants Lave never prevented
oothers from the equal use of transportation faeili
ties. They have never enjoyed an advantage of
this sort over their competitors.

This brings me to the last proposition; The de
fendants have never prevented others from enjny-
ing the free use of the machinery of distribution in
the tobacco business—jobbers and retailers.

I suppose that if your Ilonors, in looking
through this Record, could see that these defend-
ants have practically made it impossible for any-
body to go into the tobacco business in the United
States by reason of their conduct in obstructing
the avenues of distribution, you would find some
way to condemn us under the second section, he
cause of our monopolizing conduct, by enjoining
the continuance of such operations; but what
I say is that it is proved in this Record, not only
beyond a reasonable doubt, but to a demonstration,
that the avenues of distribution for tobacco prod-
ucts have always been free and open, and are £
to-day. So that any man with the smallest capital
can go into the tobacco business in the United
States. .

I go much further than admitting that there is
any balance of evidence on this branch of the case.
I am satisfied that when I am through with ¥
statement, one thing that every member of the
Court will be satisfied with—whatever the Court
may think about anything else—is that the avenues
of distribution have never been obstructed by thes®
defendants, but have always been open and fre
and that any man can go into the tobacco trade to-
morrow, and if he has the Iuck or skill to make 2
brand which will attract consumers, aI}d he mf’]?e‘
ages his Dbusiness economically and skilfolly,

can achieve success.

a s = 9§
The Government, however, takes 1ssue with u
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on this contention, and insists that the avenucs of
distribution have not been frece and open, by rca-
son of our conduet, and they give three reasons.
The first is that we own a few retail stores and
one jobber. The second is because in 1904 we made
a temporary arrangement for exclusive handling
with some jobbers in New England and Thiladel-
phia. The third is because we have paid commis-
sions to a small number of jobbers.

Let ns take these claims up in order. The first is
that we own some retail stores and one jobber.
There are in the United States 600,000 retailers of
tobaceo. e have an interest in 409, There are
599,591 stores in which we haye no interest at all.
There are over 5,000 jobbers of tobacco. The
American Tobacco Company controls one and the
American Cigar Company controls six.

Now, let us consider the New England and Phila-
delphia deal of 1904. The charge is made that by
making an agreement for exclusive handling with
jobbers in New Ingland and Philadelphia all the
goods of independent manufacturers were thrown
out summarily, and that their business was inter-
fered with. To begin with, this transaction for ex-
clusive handling was not proposed by the Ameri-
can Tobacco Company, but by certain jobbers for
their own benefit. As a result of that proposal the
American Tobacco Company agreed with certain
jobbers of New Ingland and Philadelphia that if
they would confine their sales to the products of
th.e American Tobacco Company they would re-
celve a special commission of six per cent. on their
sales. This, however, was only a part of a general
proposition made to those jobbers, the whole being
that they should buy goods at a list price with
t}Vo per cent. commission if they maintained the
list, and then six per cent. additional for such ex-
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clusive bandling, giving to those Who accepted the
proposition eight per cent. The jobber who did
not desire to handle their goods exclusively eould
still make a two per cent. profit, because his more
favored competitor who received six per cent. was
prevented from cutting the price. Now, in the first
place, this method was definitely and finally ahan-
doned in November, 1304, nearly three years before
the institution of this litigation. It lasted only a
few months. The American Tobacco Company
tried the plan at the request of the jobber, not ex-
pecting to monopolize the trade, but expecting that
a proportion of the jobbers would accept the propo-
sition and make a profit on their goods, and re
frain from handling the goods of competitors;
whereas another proportion of the jobbers would
not accept the proposition, but would devote their
energies to selling the goods of competitors. No
such plan as this could give any monopoly, because
tobacco jobbers are not a privileged class created
by patent. The jobber handling tobacco to-day
may refrain from handling it to-morrow. The re-
tailer of to-day is the jobber of to-morrow. Asa
matter of fact, the independents made snch distri-
bution during all this time as they desired through
other jobbers and retailers.

Again, it is said that the avenues of distribution
are obstructed because certain jobbers received a
special commission from some ofthe defendants.
It appears tbat the smoking department of the
Americau Tobacco Company sells to 5,000 jobbers,
and of these 5,000 jobbers it pays a special corr}mIS-
sion to 253. The purpose of this payment IS &
stimulate the efforts of the jobbers in the distri-
bution of the products of the Amcrican Tobacco
Company. Dut it is shown tbat thfa pa'yment of
sucl commissions is a customary thing in thf’ bo-
bacco trade and in other trades, and that inde
pendent competing manufacturers also pay com
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missions, and indeed, pay commissions for the same
purposc to the same jobbers, The receipt of such
a commission from one manufacturer entails no
duty upou the jobber not to receive the same sort
of special commission for the same sort of special
service from any other manufacturer.

Now, all of the officers of the American Tobacco
Company called by the Government upon their
cross-examination clearly established that the ave-
nueg for the distribution of tobacco products had
always been and are now open. DBut their testi-
mony constitutes only a small part of the evidence
upon this branch of the case. Other witnessecs
called by the Government and wholly independent
of, or even hostile to the American Tobacco Com-
pany, testified to the same effect.

Testimony of Competitors and Jobbers,

Mr. Beudheim, President of the Metropolitan
Tobacco Company, declares that his company was
the sole customer of the American Tobacco Com-
pany in New York and reccived a five per cent. com-
mission from it, but handled the tobacco and cigar-
ettes of a large number of independent concerns,
miakes no report to the American Tobacco Com-
pany, and reccives commissions from such inde-
pendents. '

Mr. Henry M. Stone, to whom I have referred
before, a witnessfor the Government, salesman for
Mr. Richardson, testificd that in the Southwest,
where he sells the tobacco of his present employer,
lie had no difficulty in making free distribution of
his products.

Mr. Addison Fowler, a salesman for the United
States Tobacco Company, called as a witness for
the Government, said that since the fall of 1904
(that is, the occasion of the New England and
Philadelphia deal) there had been no difficulty in
Becuring the distribution of the products of his
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company through all the jobbers through wlhom
they desired to distribute them from the Atlantic
to the Pacific coast.

Now, the defendants called in this case eleven
of the great tobacco jobbers, doing business in all
scctions of the United States, with annual sales
of $50,000,000. All of them testified in corrobora-
tion of the Government witnesses whom we haye
mentioned, that tbere was no restraint upon the
distribntion of tobacco by the American Tobacco
Company or by companijes in which it was inter-
ested, and that the avenues of distribution were
free and open. They came from all parts of the
United States.

There was Mr. Letts, from the North and 3Middle
West, dojng an annual business of §16,000,000.

There was Mr. McCord, from the Middle South-
west, doing a business of $12,000,000.

There was Nathan Eckstein, from the Pacifi
Coast; Mr. Drewster, the owner of a large house
in Rochester; Mr. Wilson, one of the large New
Eungland jobbers at Hartford; Mr. Savage, of Ban-
gor, Maine; Mr. Furst, of Charleston, S. C'.; M.
Jenkins, of Pittsburg; Mr. Deiches, of Daltimore;
Mr. Johnson, of Utica; Mr. Sheppey, of Toledo, and
Mr. Lee, of Detroit. .

They all testified that the jobber could be of f“d
to the manufacturer in furthering the dlstl‘lbut?OH
of his goods; that that aid cousist(zd in calhﬁf;'
especially to the attention of the retailer, thrﬁ“tﬁ
drummers, particular hrands, but that, after ﬂh!
the success of particular brands could fml‘!f:
achieved by the manufacturer by th_e creatm_‘n Oial
consnmer’s demand; tbat the giving ‘f’f Bpec "
commissions by manufacturers to dlstmbu?er: s
stimulate their efforts had always been dun_

the Americal
tobacco manufacturers other than o her
Tobacco Company, and by manufactlll‘elib Odefend-
products than tobacco; tbat none of the
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apts had directly or indirectly required or asked
them not to handle competing goods; and that all
of them did handle competing goods to the extent
desired by their customers. All of them, with two
exceptions, however, testified that they did not, and
did not want to handle the cigars made by the
American Tobacco Company, preferring to handle
tlhe other independent brands of cigars. And that
is a very significant circumstance when we come
to consider the question of power.

In addition to all this proof, three of the great
independent manufacturers of the United States—
Mr. Dloch, the leading serap manufacturer; Mr.
Peper, the leading plug manufacturer, and
Schinasi Brothers, the leading independent cigar-
ette manufacturers—all testified that in marketing
their products they have never found the channels
of trade obstructed and have never had any diffi-
culty in securing jobbers or retailers to handle
their goods.

Now, for further proof that the defendants have
not attempted to monopolize this trade, I say:
First.—They have not sought to prevent their
competitors from securing leaf tobacco. There is
Dot a line of testimony in the record showing the
purchase of a pound for any other purpose than
to supply the requircments of the defendants.

Sccond.—The supply companies owned by the
defendants, producing licorice paste, boxes, foil
and bags, sell to competing manufacturers on sub-
stantially the same Dasis as to the defendants
themselves.

Third.—The stores owned by the defendant to-
bacco manufacturers sell products of the competing
tobacco manufacturers.

Fourth.—The jobbers who receive special allow-
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ances from defendant manufacturers handle the
goods of competing manufacturers,

Fifth.—The only two occasions when the Com-
pany adopted trade plans by which its customers
were not at liberty to buy competing goods were
occasons when such plans were suggested by the
customers themselves, and were abandoned as poor
business policy long before this suit was brought.

Sixth.—The American Tobacco Company, or its
predecessor, the Continental Tobacco Company,
sold a tobacco manufacturing plant to Scotten-Dil-
lon Company with the knowledge that it was to be
nsed as a competing factory.

Seventh.-—No effort has been made to huy the
large manufacturing establishments of BRloch
Brothers, Peper, the Globe Tobacco Company, and
Schinasi, all great, successful and aggressive com-
petitors of the defendants.

Eighth.—A large part of the customers of the de-
fendant, the American Tobacco Company, do not
deal in the cigars of the Awmerican Cigar Company,
although they know of the interest of the American
Tobacco Company in the Cigar Company. This ap-
plies to those who receive special commissions. .

Ninth.—The defendants haye not taken from their
employees, who are in possession of the secrets of
manufacture, covenants not to engage in the tobaceo
business.

Tenth.—The defendants have never sought ad-
vantage over their competitors in transpﬂrtatmn'.

If this great array of facts and circumstances 1§
not enough to prove that there has been no moenopo-
lizing or attempts to monopolize on the part of the
defendants, we have two other greal and ol‘v’ei"
shadowing facts which I have reserved to the ast;
to show that the operations of these defel.:tdantfs ilhae?i'r
in no way interfered with the prosp erftytois more
competitors in the tobacco trade. And, wha

important, that during the period of their prosper-
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ity, and in strict competition with them, otber greal
tobacco businesses have been built up.

The Success of Qur Competitors.

The Record here shows beyond a doubt that all
businesses—such as Bloch in the scrap business and
Peper in the plug business, and many others—have
continued to flourish duriug the entire growth of
these defendants. DBut it shows, however, something
even more important than that; and that is, that
some of the most remarkable successes in the to-
baceo trade have occurred during this very period.
I will mention three of them. The first is the case
of the Scotten-Dillon Company, of Detroit.

I have already mentioned Mr. Scotten in discuss-
ing covenants. Ile had sold his bhusiness, the
Daniel Scotten Company, of Detroit, to the
Coutinental Tobacco Company, in 1899, giv-
ing a covenant not to re-engage in business for a
short time. When his contract expired be bought
from the Continental Tobacco Company the Detroit
factory and organized the Scotten-Dillon Tobacco
Company, with the very funds which its promoters
had received three years before from the sale of its
former business to the Continental Tobacco Com-
pany. Ile went into competition and has been in
competition with the American Tobacco Company
for the last ten or twelve years; and during that
period he has built up a business in smoking and
plug tobacco of from ten to twelve million pounds
a year. His stock is worth two and a half times its
par value, and it declares large and regular divi-
dends.

Another case is that of the United States Tobacco
Company, a concern which started in 1899 with the
funds which its promoters had secured upon the
sale of a former business to the Continental To-
:’Eg(;;)uscizmpany. The'evidence in this case is that

es8 of the United States Tobacco Company
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has grown from Year to year, and extends all gver
the United States, from ocecan to ocean.

But the most remarkable of all is the case of
Schinasi Brothers. They have been in the United
States less than fifteen years; neither of them can
quite speak the English language; they went into
the cigarctte business in the City of New York in
competition with the American Tobacco Company,
manufacturing certaiu brands of cigarettes out of
blends of grades of Turkish tobacco. They are fo-
day the largest independent cigarette manufactur-
ers in the United States. The United Cigar Stores
Company handles almost as many of their cigar-
ettes as of the American Tobacco Company. They
are in the enjoyment from their business of a great
income.

Now, this evidence is so overwhelming that ii
seems absolutely to dispose of the Government's
contention that the defendants have monopolized
or have attempted to monopolize the tobacco trade
or any part of it.

Power or Tendency.

Confronted with these facts, the Government
changes its position and argues that the Act is vio-
lated because the defendants have such a dominant
position in the trade that they tend to a .monopolg.r,
or that they lhave the power to monopolize even if
they have not exercised it.

In the Government's brief it is argued (I quote
the words) at page 99:

«Trade and commerce in any cmmlmchtyf
are monopolized whenever, as the result 0t
concentration of competing busmesses—»m;
occurring as an incident to the orderng
erowth and development of one of the;n.—f 'n
or a few corporations (or persons) actm,zr:) l
concert practically acqu1re.gowgr to con
prices and gmother competition.
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According to this view, a concentration of com-
peting businesscs, possessing power to control
prices and smother competition, becomes a monop-
oly only when it does not occur as an incident of
orderly growth and development. If its growth and
development have been orderly it does not violate
the Act, although its power over prices and compe-
tition may be the same. Yei how can the manner
of its growih make any difference, if this is the cor-
reet test? The power would be the same in either
case. A concentration of competing businesses
brongbt about by disorderly or illegal means would
have only the same power—no less and no more—
than its virtnous counterpart whose growth had
been orderly and legal throughout. How, then,
can power over prices or competition be said to be
the test?

The Act itsclf says nothing abont tendency or
power. These are not the things which are con-
demned by this criminal statute, which renders its
violators liable to fine and imprisonment. Can
men he convicted because they have acquired a
large business which, on account of its size, tends
to give them, for the time being, a greater control
than others less fortunate? Shall men suffer be-
cause they have a power which they have never ex-
ercised? Are we to leave it to a jury to say, under
this Act, when such a concern tends in the wrong
direction? Such a construction of the statute
would lead to intolerable oppression and injustice,
and turn the administration of criminal law into a
fax:ce. A criminal statute onght at least to plainly
point out the things which are forbidden.

But, as 2 matter of fact, the Record in this case
z:shows. that the defendants have no such power as
18 assigned to them by the Government, and that
VL B i e s e e
o any ¢ Ii atw:?). th, united with experience, gives

_ ncern. The defendants certainly
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have no power over the raw material. On the eop.
trary, they are in the power of the producers of
tobaeco, who may grow it or not, as they please,
and can only be tempted to produce a quantity
sufficient for the defendants’ needs by an attractive
price. The farr.qer who produces tobacco is under
no obligation to grow that crop. How can he be
said to be in the power of the defendants? On the
otlier hand, the defendants must have tobacco or
their manufactories must close. As between the
grower and the manufacturer of tobacen, who,
then, has the ultimate power?

Certainly the defendants have no power over the
facilities of transporting either the raw material
or the raw product. They possess no exclusive
processes of manufacture, except such as they may
have invented or discovered for themselves, and
they have no power over the avenucs of distribu-
tion. With 5,000 jobbers and 600,000 retailers in
the United States; with every retailer willing to
become a jobber if the opportunity offers; with
nothing to prevent any man, even with small cap
ital, from becoming either a retailer or a jobber—
Lhow can it be said that the defendants have any
power over the avenues of distribution? Thfé only
power they have over prices is in common with all
other traders, to fix the prices of their own manu
factured goods. They have mo power to fix the
prices of the raw material. Owing to another pé
culiarity of the tohacco business, even the prices
of the manufactured goods cannot be easily
changed without great risk. This is. g0 serions th.ilit
although the price of the raw material hos steadlly
advanced from year to year, there has been no rf:oz:
responding increase in the price of the manu;n’
tured product to the consumer. Tt must be remﬁln
bered also that the American Tobacco Compary

, tual competitors
has always had, and now has, SGA%0 % 5
in every branch of the trade, and that 1t 18
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confronted with a potential competition consist-
ing of an almost unlimited amount of unemployed
capital which is ready for investment in any ficld
where prices are advanced to a point where they
are abnormal or oppressive.

There are certain things in the Record which
illustrate this want of power on the part of the
defendants, and curiously enough one of them 1is
this very New England and Philadelphia deal upon
which so much stress has been laid by the Govern-
ment.

Early in 1904, as we have seen, the defendants
put on in New England and Philadelphia a plan
for selling goods under which the jobber was guar-
anteed in his profit, and was to reccive a better
profit in consideration of eonfining his business to
the goods of the defendants.

Recess.

Mr, Nicoll: If your Honors please: Defore re-
cess I was proceeding to call the Court's attention
to some things in the record which secmed to me to
indicate a lack of the power which is ascribed to
us by the Government. One of them was this very
New England and Philadelphia deal upon which
50 much stress has been laid. Your Honors will
remember that in 1904 the defendants put into
operation in New England and Philadelphia a plan
for selling goods under which the jobler was
guaranteed in his profits. He was to receive a
better profit in consideration of eonfining his busi-
ness to the goods of the defendants.

It is said that the effectiveness of this plan illus-
trates the power of the defendants. Dut there
were two or three jobbers left in Philadelphia to
kandle the go-called independent goods, and two or
three jobbers gave sufficient distribution. The
plfm did not affect the retailers at all, and the re-
tailers were able to get all the goods they wanted
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from the two or three jobbers who did not accept
the plan. These defendants have but one jobber in
New York City, and he handles everybody’s goody
—the American Tobaecco Company’s goods und
those of the independents alike.

Finally the plan was abandoned, only a few
months after it was tried—not because of its §)-
legality, but because it was a poor trade scheme,
and resulted in their geting less of the business
and their competitors more of the Lusiness in the
localities in which it wag tried than they have ob-
tained under the conditions which now prevail.

There is still another thing in the record which
shows a want of power on the part of the defeud-
ants to exclude others from the trade; and that is,
the conduct of the wbolesalers who received special
commissions from the American Tobacco Company
on smoking tobacco, but who handled only a few of
the cigars made by the American Cigar Company,
in which the Americau Tobacco Company has a
large interest. Why did not the Tobaceo Compauy
use the power whicl it is alleged to possess from the
pavment of this inside commission to foree upon
these johbers the cigars of tbe American Cigar
Company? The auswer is easy. There did not
exist the power to force npon the trade the kind of
cigars, or brand that the consumers did pot want
The defendants would have been foolish to have at:
tempted to use any power that they had over the
jobbers in that divection. The jobbers would have
resented and successfully resisted any such attempt
to use such power.

The truth is that in the tobacco business 011}3'
two have the ultimate power—the farmer Who will
not grow, and the consumcr tho will not buI);.
Like the farmer, the consunier 18 an autocrat. :
every store, side by side with every brand n:]mn:]f
factured by these defendants, there are bran t:kés
independent manufacturers. The .consuloneli) e
his choice. The brand that he desires will be
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nished him by the retailer, because of the risk of
losing the customer’s business. The brand that
the retailer wants will be furnished by the jobber
because of the risk of losing the retailer's trade.

So, after all, there exists no power on the part of
these defendants to oppress the tobacco-consuming
public. They may fix the prieces, to be sure, but
only of their own product. And, if the consuwmer
fecls that he is being imposed upon, that his attach-
ment for a particular brand is being presumed
upon, that its quality is going down or its price
going up, e has the remedy in his own hands.

“The only power that these defendants possess is
the power that is inherent in wealth. Are they to
be banished from trade on that account? This
theory of the Government would exclude a moder-
ately rich man from any participation in a trade
the volume of which is small, and a very rich man
from any trade at all.

Of course, these defendants could be of injury to
competing manufacturers by conunitting the folly
of spending their surplus in the purchase, at exor-
bitant prices, of all tobaceo leaf. And in the same
way they could injure the manufacturer of cotton
by buying all the cotton. And in just the same
way—if they are as wealthy as they are reputed to
be—Mr. Rockefeller or Mr. Carnegie could do the
same thing as regards the manufacture of either
cotton or tobacco.

Are the rich, on account of this inherent power,
t(? be forbidden to exist?—rich corporations to be
EISSOITC(?? These defendants could possibly do a
;:EEE njury to the husiness of Scotten~Di1}0n and
e S‘;‘;Tpeftmg Hlallufac’fu'rers, by making the
their Donveroi gOOELﬁs and giving them away. .B“t
o the mery :,qs)l] clent to do even greater injury
2o0s o ; ' acturer of cc:tton QOOfls, or woolen

. % Or steel, by using their money in making and
8IVINg away these articles.

I say they could do a greater iniurv to the cat-
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ton.or woolen or steel business than to the tobaceg
.busmess; because, if there is one thing that is shown
In this record, it is that the tobaceo business is not
created by the simple expenditure of money, and
cannot be destroyed by the simple expenditure of
money. A cut of one cent in the price of sugar
might drive out small manufacturers, but a cut in
the price of tobaceo could have no such effect. To-
bacco is a luxury, and men buy what they like, and
they like what they are used to.

The manufacturer, for instance, who attempted
to displace Bull Durham might spend millions of
dollars, and find, after he had expended it, that
Bull Durham was stronger than ever before. A man
who smokes Bull Durham pays but five cents a
package. It is exactly what he wants, he has been
smoking it constantly, and he prefers to go right on
getting the size package he is used to, of the
identical goods he is used to, and paying the same
price he is used to paying. So that the argument,
unreasonable as it is, that these defendants ought
to be condemned because of their wealth and the
volume of their Dusiness, has less application to the
tobacco business than to any other conceivable husi-
ness. '

There is still one thing shown by this Record
which seems to me of extraordinary importance
and that is, that during the seventeen years which
have elapsed since the organization of the American
Tobacco Company, everyone connected with the to-
bacco business has prospered. The producers of to-
bacco have been getting more for their crops; ever?r
independent manufacturer has increased his husi-
ness; new manufacturers have entered the.ﬁeld and
made fortunes; jobbers and retailers bave mcreas.ed
" their sales; labor has been steadily employed at m-.
creased wages; and the consumers of tobacco now
have a greater variety. of hetter products at lef
prices. This extraordinary result, for extrg;i-
dinary it is, has been brought about by the ac
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ties of the defendants. The enormous increase in
the use and consumption of tobacco in the United
States is due to them. Of course they have had the
largest share of the return, because in certain lines
theirs is the largest business; but all others have
shared the general prosperity, cach in his own pro-
portion. -

The Government makes much of the fact that
profits have been made by the .American Tobacco
Company and dividends paid almost sinee its or-
ganization in 1889, the infercnce being that these
were due to restraints put upon trade by occupying
thie market to the unlawful exclusion of others. No
doubt the American Tobacco Company has been a
successful concern; but is that any ground for con-
demning i€? The question is not whether its profits
have been large, but whether they have been ob-
tained by improper or immoral advantages over
their competitors. That large profits have been
made is due to the unusual foresight, intelligence
and activity of the defendants—the very qualities
which the law approves. The field was open to all;
but they were the first in this country to see the
great possibilities of the brands which they ac-
quired. Their success is the result of economical
management, of husiness skill and the generous
employment of methods calculated to create a con-
stantly increasing demand among consumers for all
kinds of tobacco products.

It appeared in the course of the statement of the
learned Assistant Attorney-General that in 1905 or
1906 the total assets of the American Tobacco Com-
pa'ﬂ}" were $274,000,000. It also appears that on
thls. capitalization the American Tobaceo Compary,
during the year 1906, made, in addition to the
4mounts necessary to pay interest on the outstand-
Ing bonds, six per cent. upon the preferred stock:
and twenty-two and a half per cent. on the common
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stock, the amount of §6,700,000, which was added
to surplus. Adding the amount necessary to pay
the interest on bonds and the dividends paid on the
preferred and common stock, we find that there wag
a total earning by the American Tobacco Company
during that year of $26,084,000 (some hundreds and
some cents), or snbstantially less than ten per
cent. on its assets.

The explanation of the fact of the large dividend
paid on the common stock is that the business hag
been 80 conducted as to merif the confidence of the
investing public, so that much the larger part of
the investment is on a four or six per cent. basis.
But without reference to that I think it may be
safely assumed that profits of ten per cent. on the
amount invested in an enterprise are only reason-
able profits, whether the concern is large or small.

The history of the American Tobacco Company
is the history of the expansion of trade—not of its
restraint. The business structure which this Com-
pany has erected is a triumph of American intelli
gence and industry. It is the Government's largest
taxpayer. The great patronage which its products
have attests its popularity with the public. It has
no enemies but competitors who would rise to for-
tune, or politicians who wonld rise to fame, upon its
ruins. Wbat more preposterous proposal was ever
made to this Court than that it should lend its aid
to destroy this great business, to raze to the ground
this fabric of an American industry, to drive buyers
from the markets until the tobacco rots upon the
fields, to withdraw this pioneer of commerce from
foreign marts, to injure producers, embarrass m‘er-
chants, annoy consumers, and destroy the slchrlF-
returning confidence of the financial and business

orld? .
" I cannot believe that any such proposal will find
favor in this august tribunal, where commorl.-selfse
‘prevails, where reason reigns and where prejudice

and passion play no part.



87

oral Argument of John G. Johnson,
Esq., January 10, 1911,

AMr. Johnson: May it please the Court:

It is hardly necessary to discuss the Wilson Act.
That deals simply with importations and with com-
binations of importers. I refer to it only because
of the very extraordinary new rule of interpreta-
tion which the learned Assistant Attorney-( teneral
invoked. He says: “I quote the Wilson Act,
which comes years after the Sherman Act, because
it has Droader words of prohibition in it; and
therefore you must read the first Act by the licht
of the Inter Act, which ineludes those words, in
order to get at the legislative intent.”

I always supposed that the rule of interpreta-
tion was this: That if I found the embodiment
of the legislative will in certain words which meant
one thing, and Iater found that there was a differ-
ent and a later statute which embodied an entirely
different and broader thing, the presumption to be
drawn therefrom was that the original Act did not
cover what was later put in the last Act. In tho
Wilson Act you find, boldly inserted, words which
the learned Assistant Attorney-General infers
from the other statute, which contains nothing of
the sort. It uses the word “competition”; and it is
leveled at combinations intended to operate in re-
straint of lawful trade, or to increase the market
price, in the United States of imported articles.

If that was the legislative will, why, when the
.Sherman Act was passed, were not words like that
mserted? Why should 2 man be punished by an
Act which must be interpreted, according to this
new code of interpretation, by the light of a later

jfini?fesmd legislative will, manifested by other
cts?
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Decree of Circuit Court Anomalous and Unauthorized

This case, as it comes before the Court, prescnts
a m_ost anomalous state of affairs. Under a statute
designated to promote trade we have 4 decree which
utterly forbids the entering into interstate eom.
merce of the American Tobacco Company and its
allied or owned companies and properties. With
an output of $212,000,000 in 1906 of tobaceo by
those companies, a very consideralie portion of
which was put into interstate commerce, you have
a decree that that Company is forbidden from
transacting any business in interstate commerce;
and of necessity the traders outside of that cor
poration, who furnish perbaps one-fourth of the
tobacco product, are to do all the business.

Docs it not challenge our attention when we find
a decree is made under a statute intended to pro-
mote commerce that by necessity must absolutely
prevent it? Does it not make us challenge the cor-
rectness of an interpretation of the statute which
brings about any such result?

“0ON, but,” they suggest, “the reason that decree
is entered is not that interstate eommerce to the
extent of three-fourths shall Le prevented; but if
such a decree is entered, then these defendants, by
reason of the destruction of the value of their prop
erty which ensues, will necessarily be driven to sell
their property.” DBut does not that amount to 8
punishment? Does not that amouut to a decree
by the Court that they shall be punished to S“c.h
an extent by the deprivation of the use of th‘eu'
property that perforce they will do somethiug
which it is not within the power of the Court.to
compel them to do, and suffer a PUHiShmet which
this Act, which is very speciﬁc. in what it does by
way of punishment, 8ays nothing about?



89

Government’s Vague and Strained Interpretation.

The trouble with the Government’s interpreta-
tion is that it fails to disclose with suflicient elear-
ness the offense condemmned, and it requires the in-
sertion of words to save the interpretation from
self-destruction. And under that I have this to
gay:

This is a criminal statute. It is of the very es-
gence of the criminal law that before a man can
be condemned as a eriminal, there shall be clearly
defined by the body which enacts the law the
offense which, if he be guilty of it, shall intlict
upon him the punisbment. In this case the Gov-
ernment is obliged (I will quote from their hrief
in o few moments) to use words wbich are not in
the Aet, in order in the first place to give it the
meaning that they claim; and in the next place, in
order to save it from the results of that meaning.

This very able brief is the result of a contempla-
tion of the deficiencies, perhaps, of the earlier
brief. It is the last effort to express something
that will meet with judicial commendation. And
this is what they say concerning this subject on
page 22 of their brief:

“In order to satisfy the requirements of a rea-
sonable necessity, there must be a certain nearness
of relationship between what the statute directly
strikes and interstate or foreign commerce which
is proliably not susceptible of rigorous definition.
Mere indirect, incidental or remote effect on com-
merce is not sufficient; but whatever, as a natural
a{ld probable consequence, will cecasion material
hl}ldranee to the efficacious operation of the lawful
will of Congress in refercuce thereto is near
enough.”

On page 31 they try again:

“We submit that under the power granted

hy the commerce clause, Congress m
hibit whatever”-——— ’ ¢ e
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The mind must be pj
to keep up with thig—

“May.pmhibit whatever ag aqg efficient
cause will probably occasion, as a matypgl
and reasonable consequence, materia] ol
struction or hindrance to efficacious opers.
tion of its lawful will”

Borously directed in gpger

Few are safe if crime is to be %0 complex in itg
definition.

“In the law of torts long experience hgs
compelled the doctrine that liability flows
from the efficient cause and is not confined
to that nearest to tle injury. A similar im-
perious necessity requires acceptance of the
principle now advocated.”

Again, on page 32:

“This reasoning * * *  oply asserts
power to debar those engaged in produetion
or mannfacture from acts or transactions
the direct and necessary consequences of
which would be to nullify rules for the con-
duct of interstate commerce admittedly
within the power of Congress to prescribe”

And still further, in order better to let the per
son who is not to sin nnawares know what he must
not do, on page 52, they say:

“We do not maintain that every sort of
restraint of interstate or foreign commerce

is denounced by the Sherman Act; and cer-
taiuly no such doctrine is essential to the

relief asked.”

But they do mot contend (and of course they
cannot, under the interpretation they put leon
the Act) that every sort of restraint upon mter;
state or foreign commerce is denounced. And ye
when we read the Act, we find these words:

“Fyery contract, combination in the forgn
of trust or otherwige * * * is berely
declared to be illegal.”
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Should we not pause when we find an interpre-
tation put upon the statute by the Government
which, because of the interpretation, obliges them
a5 a necessary conscquence to say that they do not
claim that every restraint is illegal, when we find
that statute without a word of exception, in the
clearest possible language, providing that every
restraint and combination and conspiracy in re-
straint of trade is illegal?

Again, on page 99, as a head-line, we find in-
serted this qualification:

“Prade and commerce in any commodity
are monopolized whenever as the result of
the concentration of competing businesses—
not occurring as an incident to the orderly

prowih and development of one of them”—
so and 8o oceurs,

Our construction of this statute is one which
puts upon every word of the statute a meaning,
and which does not excise from the statnte a word
that is put in with a most intense expression of
force—to wit, the word “every.” And where do
they find in the statute the authority for the in-
sertion of the word “material”’? Some of the great-
est legal intellects that have ever figured at the
American bar, and graced it by their learming,
struggled in this Court to induce it to reach a con-
clusion that it must insert before the word “re-
straint” the word “reasonable,” and make those
unexcepting words read according to what they
sald was a reasonable qualification—*a reasonable
restraint.” This Court said: “No! the statute says
that every restraint of trade is illegal, and we are
not permitted to remake the statute, or to insert
anything else” And if they would not permit the
lnsertion of the word “reasonable,” upon what
Power can we rest the exclusion from the statute
In this case of the word “every”?

In the statute there are no such words as “ma-
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jor portion.” There are no such words as “te
necessary conscquence will be a material hin-
drance,” Necessarily any words that make the
condemnation of the statute rest upon the Agt ap
cording to its after-consequences, as to whether the
Act does thereafter materially restrain o not,
must be wrong; because whatever is forhidden ig
forbidden regardless of its consequences,

The Knight Case Rules This Case.

Therefore, having called your attention to the
construction and the qualification of the construc
tion resting upon nothing, let us proceed with a
further consideration of the Act. And the next
matter that I wish to discuss is that the Knight
case rules the present case.

What was the Knight case? There was a sugar-
refining company which was in possession of re-
fineries and of sixty per cent. of the refining and
trade in refined sugar in the United States. It ac-
guired the shares of stock (paying for the same in
its own shares of stock) of concerns representing
thirty-six per cent. more of the refined sugar prod
uct in the United States. And it, therefore, was
in the possession, Ly virtne of its acquisition of
those shares, of ninety-six per cent. of the bllSi]lESfl-
It was engaged in buying the raw sugar, and 1
was also engaged in selling its produet in other
States. The American Tobacco Company, of the
original Company, formed before the Sherman Act,
was a Company which at the time of the passigt
of the Sherman Act was in the possession of neary
ninety-seven per cent. of the cigarette manuf'actu:;
ing industry in the United States. I*?rom t:me .
time it acquired very largely pI'Opertles', occaswn.
ally shares of stock, so that it is nOW I tl;: E";
session of cigarette manufacturing to an exten N
about seventy-three per cent. as against mge‘ge
seven per cent. that it originally owned, an



93

may say roughly seventy-five per cent. of the manu-
facturing of other products of tobacco, excepting
cigars.

It huys the leaf in other States, and it sells the
raw product in other States. Therefore, in con-
nection with its manufacturing, it does an inter-
state commerce business in the purchasing of its
raw materials, and does an interstate commerce
Jusiness in the shape of seclling its products. In
what tespect does this Company differ from the
other? It is very much more in itself a manufac-
turing company, because it manufactures a very
Jarge percentage of the product which is sold by it
and by its allied companies.

I have seen somewlere the suggestion made that
it did not appear in the Knight case that that com-
pany bought its raw sugar outside of Pennsylvania
and that it sold its product in other States. DBut
I suppose that unless a man had behind him the
power of the Government, he would be rather care-
ful in suggesting to this Court that at the time of
the decision of that case it was not thoroughly
aware of the fact that raw sugar was not raised in
the State of Pennsylvania, and that the refined
sugar was sold all through the country.

That case laid down no new doctrine. It was not
a new evolution of the will of this Court. It quoted
the antecedent cases upon which it rested which
made the broad dividing line between the manufac-
"Cllring of a product and the sale of that product in
Iterstate commerce.

There is necessarily a well-defined distinction
bEt“:een the manufacturing of a product and the
dealing with it in interstate commerce. No citizen
of a State is obliged to cross the border. No citizen
:tfatae Sita;e is obliged to sell his product in inter-
e mql;‘l b(; ﬂie nTay be thf‘: owner of cotton land.

d owner of wheat land. He may be
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the owner of-a mine, As long as he is within that
State, :}nd his title to those things depends simply
upon ]318 Ownership within the State and the Statp
In which he is located, it is entirely within s
power to agree with another man that he will 1ot
produce wheat or cotton. It is entirely within hig
power, so far as any Federal power to punish go,
to burn his factories. He has the absolute control
of the production. All that is forbidden him is
that if he does put his product into the channel of
interstate commerce, he must violate none of it
laws. Dut there ig left with him the absolute dis
cretion of whether he will so put it or not,

That is what the Knight case decided. And that
case has stood since the decision (a period of over
fifteen years) without any suggestion by any new
legislative cnactment amending it that the inter
pretation by this Court inadequately expressed the
intention of the legislature; and it has been acted
upon in all particulars since.

If a river runs through a State, no citizen of that
State can put an obstruction in the channel of that
river. DBut if he has on the banks any quantity of
a product which might be put into interstate com-
merce, lic is not obliged to put a penny’s worth ?f
that product into the stream of commerce. He 13
not obliged to dig channcls for commerce. All thftt
is forbidden him is that he shall not obstruct it
And the Knight case, as we take it, holds “f'at to
any extent he may within his State bargain for
manufactories and for manufacturing, “'hf.ltev?r
way be the subsequent thing that is done Wlthh. ﬂlz,
with no compulsion upon him to do that thic
There is no offense done by him 1n that which pre

vents him doing it.
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Restraint of Trade Used in no New or Enlarged
Sense.

The next proposition is that the Act diseloses no
intent to enlarge the meaning of the words “re-
straint of trade,” or to create any new oifense.

At common law there was a very large class of
contracts that, hecause they were against public
policy, were not enforcible. There would be at
common law conspiracies which would be punish-
ahle lLiccause they got into the domain of crime.
There was no Federal eriminal common law. The
purpose of this statute was to apply within the
domain of the United States, to the extent it had
jurisdiction over interstate commerce, the prin-
ciples of the common law; to make those contracts
which were not enforcible at common law illegal,
and to make the conspiracies which existed at com-
mon law illegal. But bear in mind the situation
when this Act was passed:

‘Congress was necessarily aware of the faet that
in all the States there were being developed statutes
authorizing a great increase in the capital which
any corporations might indulge in. It was thor-
oughly aware of tle fact that consolidations of
those capitals were being made under the laws of
the States. It was thoroughly aware of the fact
that property was being bought and was being sold.
It manifested in no way any disposition to deal with
those things, but, on the contrary, confined itself
to the words “combinations in restraint of trade.”

There were at that time contracts whicl it made
illegal by which a man restrained himself from the
exercise of his own industry; by which men under-
took by combination or contract to control prices
and to regulate output. There were agreements
fn wlich in various ways they did that which was
tmproper, and which was now penalized. But they
used the words with which the common law was
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familiar. They nsed the words which to every ming
had a meaning to it, the words “restrajnt ofrfradl: »
And therefore to hold that under that appeilatic;n
they m?aut in any way to deal with a transaction
of buying and seclling, or to deal with anythin
that n'ever before had come within the category cgf
I"est{'amt of trade, is to give to them a meaning not
JHSUQEd by any language which they have used,

It is said that trusts were expressly prohihited
by that Act, which is perfectly true. A combinz.
tion in the form of trust was made illegal. But
what was that combination in the form of trust?
It was where separate ownerships, still maintained
as separate ownerships, were attempted to be
merged, not in the title but in the management,
so that independent persons were controlled hy the
arrangement that was made, and restricted in doing
their business at their own will.

They say: “If you can introduce in place of that
a combination which you call a holding company,
that is doing precisely the same thing as was done
by these trusts.” Dut it is not. The trust never
dealt with the title. Tbe holding company changes
the title. In the case of the trust there wer
scparate interests, and each will was coerced by
the combination. In the case of the holding com:
pany you have a union of the interests; and the
man who holds in that company is interested in
the company itself doing the best it can in order
to promote its interests and its trade.

But you bave in this case no holding compaby.
Tt is not necessary for ns, for any purposes i“mm.d
here, to bave the Lolding company defined. , rhs
s a company which buys the properties, which 10
an enormous percentage manufactures itself and
deals in trade. And you are asked to say thet
under a statute which uses 10 other words the?
arestraint of trade,” 2 criminal restraint of trade
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is brought abcut by & compauny, hecause it, has a
large amount of property, bu ving the property of
others.

Acquisitions Not Forbidden.

The next proposition is that the actual acquisi-
tion of property not charged with a public usc 1
pot a combination, contract, or conspiracy in re-
straint of trade within the meaning of the Act.

What, in the first place, constitutes an acquisi-
tion? Andin the sceond place, ave there any words
in the Act looking to its probibition?

In this case we really acquire the property; and
that property comsists, to a very large extent, of
brands, trade-marks. The valne—the very great
value, perhaps—o! the holdings of this Company
is in that thing which is purely built up as the
good will of the man who holds the brand and sells
it. And why may he not deal with that?

There are no words in the Act that look to the
punishment of acquisition. How casy would it
have been for Congress, if it meant to forbid that,
to have said so! And why shoulil they have used
words which had in common parlance an entirely
different meaning?

Acqnisition was not condemned. If it was, this
state of affairs would result: Competition is said
to be the rule of trade. The mnecessary result of
competition is destruction. The very purpose of
competitors is that each competitor is desiring to
take way from the other, and carry to himself (of
course he must do it by legitimate means) the prop-
er t-y of the other. DBut as the result of that compe-
tition one may go to the wall; and as the result of
that. going to the wall the other may De left in pos-
sesslon of the whole trade. Or, as the result of
that competition, one of the men may find it no
longer profitable to carry on his business. Or a
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man \\.'lm is in trade may become too old, or Le
{11:1)' die, or he may become tired of liis trade. And
If you forbid acquisition, the inevitable result is
that you punish two people: You punish the ae
quisitor by preveuting him from acquiring; but
You also punish the man who has a right of prop-
erty (which ineludes within it the right to sell]
by refusing to permit him to sell. Or ¥Ou may have
a wan who, in order to build up a business to com.
pete in foreign trade, may find that unless he does
a business of a certain magnitude he will not he
able to introduce the economics that will enalle
him successfully to compete. If he cannot acquire
those properties, you necessarily prevent him, nob
from the competition within his own country, hut
from a better competition in the country beyond—
the foreign country.

No Duty of Competition on Private Traders.

The next proposition is that there is no duty e
the part of private truding companies or mant-
facturing companies to compete—no prohihitio.n
against their agreement not to compete. If therels
no competitiou, as the result of acquisition, the Act
is not violated.

The legislature cannot compel a man to c0!npete.
He mav transact his business according to his ovd
notioné without being obliged to compete with any-
one clse. If he has a business which Dbelongs to him
(as many of these businesses belonged to the penllle
who sold), and it is not to Lis interest to comptehee,
you caunot compel him to do it. .If he finds tb:; .
wishes to sell his business, and l'f the result ¢ .
selling the business is that there 18 po ](mgs;‘la :rere
petition between the two persons who foz:z; ; j; o
independent, what ig that but the necessary

is ne
of the acquisition of the property? 1f there 18
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duty on the part of A and I3 to compete, then if A
buys I3 or B buys A there is no violation of any lu?v
because the result of the purchase ix that there 18
po competition, hecause there wu¢ no duty upon
which that competition should rest.

No Acquisition Here to Restrain Trade.

The next proposition is that in the present case
the fact is that the acquisition was not for the pur-
pose of destroying or resiraining trade, but to in-
crease that of the acquisitors. The purpose was dc-
complished, and trade itself was increased.

My colleague has illustrated thut and proven it
by his argument. The petition that was filed in this
case was full of averments of the doing of all sorts
of illegal acts. ‘When the Government came to
prove those averments, they proved none of them.
The Court below finds that they did not prove them.
Dut we are told by the learned Assistant Attorney-
General: “It was nobt necessary for me to prove
those things. I did not want to injure people by
calling them to testify in that matter.”” Dut where
an averment of fact is made, where a man is accused
of guilt, and it is said that there are persons who
might prove that guilt, it will not do for him to
say: “I will not call the persons out of regard for
their feelings.” Nor will it do to say, as was said
here, that they did not prove it because the wit-
nesses that they called did not tell the truth. There
was no conlradietion of the testimony of those wit-
nesses; and there being no contradiction of thein
TQStim(’ny, and there being no proof offered concern-
ing the truthfulness of these averments, they neces-

sarily failed,
The Northern Securities Case.

Th(.%n I wish to call the attention of the Court to
the difference hetween this and the Northern Secur-
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Comparation Wi b oy o T
by putting itself beyond the ;0\\';{(‘) E]fptte’ 311(.1 B
! p A > competing was
{.1811)'111{.:’ the discharge of a public duty. There be-
ing n(_) duty to compete on the part of private cor-
por.ntlons, o sueh conscquences can result from
’fhe]r non-competition. DBesides that, what was done
I that case was illegal under the Minnesota law, in
which the courts were located. There was, there
fore, no intrastate trade interfered with, because
the intrastate trade could not be done in violation
of the Minnesota law. And in addition to that,
there was the mere holding, as was held, as a cus-
todian for the purpose of accomplishing an illegal
purpose.

Monopolizing.

The section of the Act which this Court has not
dealt with is the second section, the monopolizing
clause; and the proposition is that the monopolizing
or attempt to monopolize which is condemned is one
which includes more than acqnisition, howerer ex-
tensive—that ig, the exclusion of others from trade
by means of the doing of an illegal act.

Ordinarily the chatter of legislative debates by
those who intrude themselves in it merely for the
purpose of demonstrating their existence may not
help us much. Dut in this case we have a very ex
ceptional position. This statute was introduced by

Mp. Sherman, and very svon it was Jeveloped that
there were several constitutional slip-knots in the
statute as he drafted it. After a very considerable
amount of debate, in which a very considerable

acumen and intelligence was displayed,
it was finally turned over to the late Sena.tor Hoar
to draft the Act. He drafted the Act \Y]_ll(_'h{ after
ndments that were offered in one

amount of

a ereat many ane
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House and the other and accepted in conference
meetings, was finally made to stund as the legis-
lative will upon that subject—made (o stand with-
out any amendment at all. Under those circum-
stances, wherc the Act is the emanation from the
mind of one person, we may get some information
concerning its intent. And during the whole of the
debates Senator Edmnunds was the one who stood
by to explain the meaning of the Act.

Senator Edmunds said, when asked the meaning
of the word “monopolizing™:

“ Qlonopolizing' Lhas a meaning which in-
dicates some attempt by the monopolist to
impede competition, to prevent others from
having an equal opportunity with himself to
engage in the particular business sought to
lie monopolized.”

And Senator Iloar said:

“The sole engrossing to a man's self by means
which prevent others from engaging in fair com-
petition with him”—snch monopoly was punishable
at common law.

You have both those definitions including the
words “excluding others from carrying on their
trade.” Let uy see whether it is necessary to earry
out that construction.

In the first place, the second section is to be
read in connection with the first section, and one
to a certain extent illustrates the weaning of the
other. The monopolizing clause is not one of the
greatest importance in the Act, because in the first
place it is not made applicable to territories; and
in the next place because the punishment for the

transportation of the product of the illegal com-
bination by seizure of the property in course of
transportation is not applied to it. The thing aimed
at is the same whether it is applicable to an indi-
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vidual or g corporation. It is prohibited o any
person to monopolize or to attempt to monopolize,
fkn(l the et has in it its own dictionary, by which
I't expresses that the word “person” is meant to
mclude “person or corporation”; and, therefore,
.whatever this monopolizing which is illegal is, it
13 something which is just as bad in the case of a
person or of a corporation.

It is uot the securing of a Lig part of the produc-
tion which is forbidden by the Act. It may be
ever <0 large. There is no word used in connection
with largeness. DBut a word is used which, as in
the first section, throws the greatest light upon the
subject—to wit, the word “every” before “re
straint.” The words used here are, “any attempt
to monopolize.”

Necessarily if there is a statute which forbids
the monopolization of any part of the trade, and if
that means the securing of any part of competitive
trade, you have excluded every person from making
a transaction which will secure any part of the
competitive trade. Any man who buys a piece of
goods to that extent monopolizes some part of
the trade. e, therefore, must, in dealing with
that statute which forhids the attempt to monopo-
lize any part of it, reach some construction whick
carries with it the idea of the word “exclusion”;
because otherwise no competitor could purehase
another, and there could be no consolidation of any
Smfli‘:ilat drives us back to the common-law defini

tion. The common-law definition carries with it the

It means to punish, and neces:

jidea of exclusion. pd

sarily must mean to punish, an actix:ity—'—as, -
instance, the doing of something which %s m::) -
illegal because it gives to the person wh? hag I[llt E{
erty, by excluding others from t‘he enj:;)ytmh(eEWiSe
their property, an advantage which he o
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would not possess.  Therefore, if he builds up his
tpade Ly rebates, ov if in any way he monopolizes,
or if 11: any way le interferes with others in the
proper conduct of their irade—if hie does any itlegal
act, for that he is punished.

The Remedy Applied Destroys the Objiect of
the Act.

Then the remedy which is accorded, being the
only one which can be applied, destroys the object
accomplished by the Aect. And therefore the
failure to prescribe a remedy which does not induce
such destruction is a demonstration of the lack
of intent so to pnnish.

We have shown the effect of the relief granted
by the Court below. The Act prescribes iis pun-
ishment. It preseribes an indictment; it prescribes
an injunction; it prescribes a three-fold damage.
The Court has prescribed an additional punishment
—to wit, the destruction of the value of the prop-
erty.

If, therefore, when you come to apply the remedy,
you find that the only remedy which you ean apply
is one that is necessarily destructive of the pur-
pose of the Act, does it not require vs to ehal-
lenge the correctness of the interpretation by which
that remedy alone could apply?

In these cases it is not the fact of the great
combinations which menaces trade. It is the abuses
wlich may be occasioned by them; and it is those
abuses which are intended to be punished by the
word “moncpolizing,”
arzll;ie e,greai: (.:ombinat.ions are necessary. They
of thon, t}fgnozlcfnecesmty of. the age. By m?ang
by reason chOLt]O PI'((:l]lletlon e hea..pened, I.’rlces,
prt'qe_nt ey dlese great cc_)mbmz?tlons, as .1n the

8 s¢, do not advance pari passy with the
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advance. of prices of the raw product. If they
are pullished where they interfere by monopolizin
by unlawfully excluding others from trade, you eag];
do that; and that is not a work of destruct}on, but
a work of supervision.

Ir} this case, therefore, we have this situation of
affairs presented: The Government makes a defini-
tion of the Act which leads to a remedy that is
destructive of the purposc of the Act. It makes
a definition of the Act which is not to be gathered
from it. It makes a definition which restriets the
application of the Act. And, therefore, we submit
that all that is punished, and all that is meant fo
be punished, by this Act, is that sort of restraint
of trade which is known to the common law; and
that the monopolizing which is punished is the
excluding of others from ihe use of their property
by unlawful means.

Mr. Justice MecKenna: Mr, Johnson, I have for-
gotten—have you on your first brief a reference to
the debate from which you read in your argument?

Mr. Johnson: Yes; it is in one of the briefs.

Mr. Wickersham: You will find it in the printed
argument of the Attorney-General.
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Oral Argument of Junius Parker,
Esq., January 11, 1911,

Mr, Parker: May it please your Honors, as stated
by the Attorney-General, yesterday afternoon Mr.
Johnson was prevented by a sudden, though, T am
clad to say, slight and temporary indisposition,
from completing his argument. I am not here to
fill up the defendants’ time, but Mr. Jolnson not
being able on that aecount to be present in court
to-day has asked me, with the permission of the
Court, to present for him to lhe Court the further
views that Le was thus unable to present. I am glad
to be able to call to the Court's attention the fact
that these defendants filed after the first argument
of Lhis case, last January, a stenographic report of
Mr. Johnson’s argument made at that time, aud that
the Court will find that argument still in the
Record.

Now, if your Honors please, Professor Clark of
Columbia, a distingunished writer ou economics, has
gaid

“There are three things which the people
in their thought and speech jumble together,
and even attack without any diserimination.

They are, first, capital as sucl; secondly,
centralization; and, thirdly, monopoly.”

The confusion in the public mind which Professor
Clark thus reprobates is altogether illustrated in
the attitude of the Government, both in its brief and
in the oral argvment of the Assistant Attorney-
General. They not only confuse effective and
economical centralization of production with
monopolizing, but they have confnsed the power
that is inkerent in all wealth with the power that
moxnopolies exercise, and o “jumble togcther” sim-
Ple capital and its use, and nonopolizing.

This confusion of thought with respect to



106

e Indiscriminating vse of (he namn wonie 13
diser ating use of the word “power.” In
gome ]lldlC}al ufterances, as well as in books wriiten
by economiec and social writers, monopoly has been
condemned even before it has been abused, hecanse
of the power that thus existed for the exploitation
and oppression of the publie.

Now, the Government, taking lhold of these exl-
pressions, argues in this case in effect this: “Let ug
admit that these defendants have not excluded or
attempted to exclude others from the field of manu-
facturing and selling tobacco and its products; let
us admit that their conduet has heen as moderate
and praiseworthy as they claim, or as the Court be-
low found; admit this,” they say, “and still they are
to be condemned and forbidden longer to pursue
business activities—because they have succceded
and are succeeding; because they have tremendous
resources and capital compared with their competi-
tors, and have the power to erush these competitors
by the use of that capital and those resources.”

Ar. Justice McKenna: Is that from their hrief?

Mr. Parker: Noj this is my construction of their
contention. I think it is a fair construction.

The Chief Jnstice: You speak of capital.

Mr. Parker: I speak of capital as power.

The Chief Justice: Capital as power. Define
what you mean by “capital.”

Alr. Parker: I mean nioney; I mean wealth; I

pean resources.

The Chicf Justice: Now, let me ask you this ques-
tion : Suppose a man had a hundred million§ of dol-
Jars in money. Ile would be wealthy, havipg oue
hundred millions of doilars?

Mr. Parker: Yes, sir.

The Chief Justicé: And suppose he Wt)'llld take
that wealth and invest ten millions of it 1‘n 'A, te!;
millions of it in 13, a different thing; te.n ]f]l]]ZOIltS]l or
it in C, another thing; ten millions of it in anote
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thing; and so on until these investments had put
kim in a position where he controlled. Would you
say that was the potentiality of money or the exer-
cise of that potentiality?

Mr. Parker: I should say that, up to that point,
it is the mere potentiality of money.

The Chief Justice: Of course that proposition,
then, you must maintain in order to maintain the
premise that you laid down in yonr arsument when
you started.

Mr. Parker: I maintain that that, so far as your
Honor has stated it, is the mere pofentiality of
money—a potentiality that was inherent in the very
money itself.

The Clief Justice: A man may have money in a
strong-box; but I am putting to you a cuasc where
he has gone into that strong-hox. ITe has taken the
box out of the safe-deposit vault, where he had the
moncy, the conserved power-——what we may call the
energy—and then he has gone out and put a portion
of that encrgy here, and he has taken a portion of
that energy and put it there, and has taken a portion
of that energy and put it there, where the inevitable
deduction and result of placing it in those things
was to bring about a result wholly different and
more effective upon the rights of parties than that
which would have existed had the money remained
in the strong-box. Your proposition is that that is
niere power?

Mr. Parker: That is mere power, yet; because,
if your Honor please (and your Honor's question
strongly illustrates it), if it is a valid and sound
argument that the mere possession of wealth and
the power that that gives is to operate to keep men
from commerce, then the rich man cannot go into
commerce but at his peril; then the rich man must
leave his money uninvested, or distribute it in such
a way that he controls nothing. If yonr Honor
Please, perhaps (though I do not admit it) Con-
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gross could forbid any man wortl more than
given amount of money from engaging in interstste
commerce, Congress, perhaps (though T do ng
admit it), might forbid a corporation with a laree
apital than a fixed maximum engaging in tr;de
between the States; but Congress has not dons
s0.  Not only lhas Congress not attempted to Mt
the wealth of those engaged in interstate trade, but
there is no tendency on the part of the States i
that direction. With respect to the formation of
corporations, the power of the States is plenary,
and only four States fix 4 maximum limit of cap
ital stoek for manufacturing corporations formed
under their Jaws. Ilvery other than these four
Rtates, ineluding some whose anti-trust laws are
nost drastic, permit the incorporation and trading,
and active trading, of companies of unlimited mit
lions with all the power that that wealth gives.
Now, if your Honor please, what is the power
tliat the courts and economists have condemned as
an incident of monopolies, if it is not in ifs last
analysis the simple and inlerent power of accum-
Lited aud active capital? 1t is, in our judgment,
the power to exploit and oppress the public that
belongs to him who hag excluded others from the
trade, or for whose benefit others have been ex
cluded from the trade, and who may treat the con-
suming public as e likes, without fear to him, and
without hope to the public, of competition—actnal
or potential. .
Mr. Justice McKenna: Will you repeat that?
Mr. Parker: Aecording to our conception, i
power that has Dbeen denounced‘ as incidentalﬂfg
monopolies is the power to exploit and OPP?S;]OFS
public that belongs te him who has exclud(«ioh o
from the trade or for whose benefit others ld
Leen excluded from the trade, and “’hoy.theref?tr]fj
mav treat the consuming public as he llkesf)lgzl of
Outi fear to him, and without hope to the publis;
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competition—actual or potential. Is that what
vour ITonor desired me to repeat?

© Mr. Justice McKenna: Yes. Then the exclusion
of othiers is your essential definition of that power?

VMr. Parker: Yes, sir; and the exelusion mmnsg
follow, or the attempt to exclude must follow be-
fore that power is inherently bad.

The Chief Justice: You started out with your
first proposition, and then you immediately (ivert-
ed from that Ly discussing the question of the
State, and power, and what the legislation has
been. T was asking you as an abstraction.  Now,
I ask you the question, if a inan has oue hundred
millions of dollars, and he takes that one linudred
millions of dollars and invests it in various things
baving a relation to each other, or a connecetion
with each other, in such a way that no common
senge human mind ean look at that situation with-
out saying that by the act of this man, in taking
his money out of Lis strong box and putting it here
and there and there, that all human competition is
impossible—does not that bring it right into the
position of potentiality which you state in the prop-
osition that you have just announced?

Mr. Parker: I think not, your Honor. I thiuk,
if your Honor means that those acquisitions have
had the intent and effect of making eompetition im-
possible——

The Chief Justice: I certainly say that in my
question. I say “have the cffect.”

Mr. Parker: Then, I still do not believe so. The
case your Honor speaks of is not our case, and
while that state of facts is not in this Record, I
would say that it involves, to my mind, a disre-
gard of constitutional requirements. I do not be-
lieve that Congress has jurisdietion over, and can
make criminal the aims, purposes, intentions or
effect of persons in the acquisition and control of
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property which the State
mit.

The Chief Justice: Pardon me. My question
was not intended to raise any question of constity-
tional power. That is another thing. You started
out by making an economie proposition.

Mr. Parker: Yes.

The Chief Justice: Whether a partienlar thing
Accomplishes a particular result; and you stated a
theoretical proposition. My question addresses it-
self to that. Now, you immediately turn to m
argument of coustitutional power. That is another
thing. I was not eousidering any question of con-
stitutional power. That is further along,

Mr. Parker: Then 1 still answer, from an eeo-
nomic standpoint, that still, so far as you bhave
stated it, it is potential.

Mr., Justice Holmes: Would not that depend
more on what the subject-matter of the purchase
was? If a man purchased the only mine there was
of a certain material in the world you would, per-
haps, admit that he had a monopoly.

Mr. Parker: Yes.

Mr. Justice Holmes: Wait a minute. Dut you
would say that if he purchased simply all the to-
bacco in the world, but left it open to other people,
there being opportunities and he not interferi.ng
with those opportunities of other people to raist
more if they were so minded—you would say, yet,
that the monopoly was not achieved?

Mr. Tarker: I would say so; and the reason I
did vot say it, if I may be permitted to say o, s
that I thought the Chief Justice's question put 01-1t
of consideration ile consideration of the facts
the particular matter. I conceive, (’f CO‘lrse’fﬂtlﬁz
if a person uses lLis money to acquire all oduct,
possible supply of a raw mat..el'lﬂl.o or a pmthere
so that competition is impossible, of course
is an economic monopoly.

8 of their residence per-
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TLe Chief Justice: Then your theorctical defini-
tion with which you started would be wrong?

Mr. Parker: You go further in the question put
by Mr. Justice ITolmes. You have made that the
esclusion of others by tbe very act of purchise.

The Chiet Justice: That is the very question
that I put you.

Mr. Parker: Then, if it goes to that extent, if it
takes the form of the question frequently pre-
sented, about the purchase of all the coal mines,
then T will say that it is monopolistic, and against
tlie spirit of all anti-trust law.

. Phe Chief Justice: That is the very guestion I
asked you.

Mr. Justice MeKenna: That is, so long as there
is no wroug exclusion of anybody clse?

Mr, Purker: There is a wrong exclusion. There
is the exclusion in the very purchase.

Mr. Justice MelXenna: Not exclusion, of course,
if somebody else could not buy it. A man could
#o out and buy all the coal mines in the world,
giving the price that is demanded, without ex-
cluding anybody eclse or using any wrong toward
auybody else. Do you call that monopoly?

Mr. Parker: I call it monopoly as an eeonomic
condition, and against the spirit of the anti-trust
laws, not because the man has at the time all the
trade in the commodity, but because of the nature
of the commodity his very purchase has excluded
others. If we ave to discuss questions of law and
constitutional authority, I concecive that very dif-
ferent considerations apply; but so far as economic
conditions are concerned, a man who, by his pur-
chase, considering the nature of the commodity,
ex?lfldes the possibility of competition, violates the
spirit of the anti-trust laws, and vieolates the eco-
nomic law against monopoly.

Now, if your Honors please, this Record shows
no purchase of a monopolistic kind. This Record
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shows no purchase having the effect, intent or pur-
pose to exclude others. Therefore 1 say that in
this case there is left out of the equation the con-
sideration mentioned by the Chief J ustice, and we
have bere simply the power that is inherent in any
wealthy man or corporation engaged in the to
bacco Lusiness.

Now, it seems to me that the difference hetween
this power that I lLave wentioned as residing in
the monopolies, the power to exploit the public, re-
sulting from the faet that he has no fear and the
public no hope of competition, is a very difforent
thing from the power that these defendants have in
the tobacco business. The fact, if your Honors
please, that the possession of large wealth and the
use of large wealth in business, brings the power
and temptation to violate the law against monop-
olizing, Lrings the temptation and power to ex-
clude others from the trade, may some time here-
after be an argument to the legislator who favors
the law to limit the capital of a corporation or the
wealth of an individual engaged in trade. In just
the same way, the fact that carrying deadly
weapons gave the power, and sometimes hrought
the temptation to commit murder, undoubtedly -
fluenced the legislators to enact statutes forbid-
ding the carrying of concealed weapons. Defore
the passage of such statute, though, it seems to me
one would not be taken as serious who contended
that because the possession of a deadly weapon
cave power to commit murder such possession con-
stituted itself the crime of murder, or any other
crime. )

Now, if your Honors please, we, representing jﬁhe
main defendant, have a conception of the meaning
and effect of the Sherman anti-trust law that df)ES
not secm to us either startling or ingeni(?llS. Taking
the statute as it is written, and tak{ng.the de:
cisions of this Court as its only authoritative com

-
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mentary, this is our conception of the Sherman law.
We conceive that the meaning and effect of the
slatute is to preserve to everyone opportunity and
liberty to engage in interstate trade—to preserve
such opportunity and liberty against the voluntary
covenant or quasi-covenant of the {rader, ax well
as against the improper conduct of other persons.
In our conception that is the whole law.

The first section, in so far as it forbids contracts
and combipations in restraint of trade, forbids any
sort of arrangement whether it be by actunal cove-
nant or other combination or device hetween inde-
pendent traders, whereby they dircctly or indirectly
agree to limit their activity in interstate trading,
or where the result of the arrangement is to take
away the incentive to such activity in interstate
trade. We conceive that under the first section, or
the second section, it is as much against the law for
two insignificant interstate traders to agree, or to
come together by any other combination or device to
suppress the liberty of trading which they had De-
fore, as if the agreement constituted ninety per cent.
of the trade.

The first section, as we conceive, in forbidding
the entering into a conspiracy in restraint of inter-
state trade protects the trader against ontside in-
terference. The crime of conspiracy in restraint of
trade undoubtedly has its typical instance in the
Danbury Hat case, where the interference was by
those themselves not engaged in interstate trade
at all. The second section, when it forbids the
monopolizing or attempting to monopolize any part
of inferstate trade, forbids the excluding or at-
tempting to exclude others from interstate trade.
In our judgment, in order to violate this section,
the exclusion, or the attempt to exclude, must be
by means at least tortious, cither at common law
or by some other statute, in order to save thijs sec-
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- QLI ertainty of meaning, as well ag
to prevent the statute from destroying the very
competition it was intended to foster.

The Chief Justice: Will you read that again?
I xee you are folowing notes.

Mr. Parker: Which part do you mean?

The Chief Justice: That last proposition.

Mr. Parker: The cecomnd seetion, according to our
couception, forbids the exelusion or the attempt to
exclude othiers from interstate trade,

The Chief Justice: That is, monopolizing.

My, Parker: In our judgment, in order to violate
this second section the exclusion or attempt to ex
clude must be by means at least tortious, whether
criminal or nof, cither by common law or stafute
othicr than the Sherman law, in order to save this
second section from absclute invalidity on account
of vagucnesy and uncertainty of meaning.

AMr, Justice IHHolies: Do you not take your con-
tention too far there? It wonld not be tortious
at commnion law for an immense concern to lower
the prices for the purpose of driving another man
out of business in the same community. Might not
that very well be within the monopoly clause of the
Sherman law?

Mr. Parker: I think it might very well be; I
think it might wost desirably be; bnt it is not there;
and many authoritics there are which hold that the
lowering of prices with a purpose to drive out 2
competitor, is simply competition. P?I'son.ally I
am delighted that this record is lackmg.ln evl-
dence of such practices. DBut I do not conceive that
tlie ordinary means of competition commended bJ
the comomu law are prevented by the second 'Secé
tion of the Sherman anti-trust law, because wha

‘oprl the
measure are we to have as to the propriety of

itive 1 8 + is to forbid competitioB
“titive methods? If it is to fos ‘
Lt th competition, who i to

and at the same time foster
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deaw ihe line between weak, ineffective, non-
injurivus competition, and the severity of competi-
tion?

Mr. Justice McXKenna: Will you give an illus-
tration, if you can do so without diverting from
your argument, of what you consider tortious?

Mr. Parker: Yes, sir. [ conceive, if your Honors
please, that a typical case of mouepolizing under
this second seetion is the attewapt to corner all of
the raw material, gone iuto for the purpose of or
having the effect of thus exeluding others.

Mr. Justice Hughes: Do you mcan by that the
mere purchase of all the raw material?

Mr. Parker: No, sir; I mean to say that when you
come to this second section, in any attempt to
monopolize, intent is an element; and it is the only
section in which intent is an element. I think when
a trader sets out with the intent to exclude a ¢om-
petitor by purchasing all the raw material, that
there is an exclusion by engrossing, and engrossing
is illegal at common law. Moreover, your Honors,
I think any of the methods condemned by the com-
mon law, fraud, deceit, coercion, are violative of this
second section. I believe, moreover—and it may be
satd more certainly than in the illustration given by
Mr. Justice Holmes-—I Dbelieve that a control of all
of the avenues of distribution and the exercise of
that control to exclude the product of competitors,
is violative of this sccond section. I believe that the
aftempt to exclude competitors from means of dis-
trihution by securing illegal rates from common car-
ricrs, and the secnring them, violating the Interstate
Cemmerce Act, is violative of the sccond section of
the Act.  I'believe that the dozen and one ways that,
at common law or by other statute, are denocunced
as criminal or tortious, being vesorted to for the
purpose of excluding others, constitute an attempt
to monopolize under the second section of this law.

Mr. Justice Lurton: It is your contention, then,



that there must be gy intent manife
way, to constitute g monopoly under thig sec

Mr. Parker: Pardon pet

Mr., Justice Lurton: That there mus e an in-
tent to exelude others made out iy some w
stitute monopoly ?

AIr. Parker: [ think there must lie an intent gg
a precedent to gn attempt; because 1 cannot ¢qy-
ceive of an unconscions attempt; but I belieye that
if the effect of gn illegal act is tp exclude others
from trade then, as in other erimes, intent wif] be
presumed.

Mr. Justice Lurton: Asg A Necessary result?

Mr. Parker: Yes, sir. It must be by illegal means,
under any circumstances,

Alr. Justiee Lurton: You do not niean that the ze.
quisition must be by illegal means?

Mr. Parker: No, sir; I do not;* hut I mean
that his engrossing heing itself illegal is illegal
means under the second section, mnot because
the acquisitor has all the trade at a given moment,
but because from the nature of the matter and
from the intent with which he acts, he has thereby
excluded otlers from the trade,

The Chief Justice: I am going to give you an
illustration that runs in my mind. I recollect once
heing present at a very aente discussion of the.lﬁ
to 1 question in the coinage of silver—the question
of supply and demand. The question of supply and
demand was largely discussed, and one OF the :,;entle-
men, in the discussion, said that the situation re-

ay, to con.

1This answer presumed the word “acquisition” in thetzﬁzs;-
tion meant engrossing, the corneri!'lg of the raw 111021t cun:
the only kind of acquisition mentl?ned. ‘We c:n;lo i
cetve that the acquisition of cpmpetmg businesse e
consolidation} to any extent is an attempidt;)e?to .
whatever the intent, because it leaves the fie k:s e e
Tt is just this difference in- Fhe result f,hatt I;L;mon i
illegal and the other acquisitions favored a
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gulted in this: I'rom the potentiality whiclh arises
from the fact that in every silver mine in the world
there ig a vast amount of ore which has been worked
with the appliances which then existed, as lie then
deseribed them, and it stands there now looking
every man in the fuce in the whole world; that with
the present means of extracting ore, that vast body
of ore can be worked at a profit at sueh a price that
at any moment when the price goes up that ore in-
stead of being dormant will flow into the channels
of money, and therefore it keeps the price down.
Now, I put that by way of illustration. Tt seems to
me that your statements have departed from your
first proposition, but I will not discuss that. If a
man, having vast sums of money, hay so distributed
that money by investment, so that the whole world
may know it, as to absolutely exert the potentiality
of excluding everybody else, and with the certainty
to everybody else that he will be destroyed if he
takes a step—would that be a mouopoly in your defi-
nition of the word “monopoly,” as you laid it down
at the start?

Mr. Parker: Does your Honor’s question call
for an answer ou the economic phase?

The Chief Justice: Noj; I mean under this law.

Mr. Parker: Under this law? No, your Houor.

The Chief Justice: You say no. Why? This
Court held in the Northern Securities case that a
situation infinitely less acute than that was a
monopoly under this law.

Mr. Parker: I think that the Court in the North-
eru BSecurities case, or that a majority of this
Court, conceived that there was no purchase at all
in the Northern Securities case, but a mere cus-
todianship created. I think that the point of sharp
division in this Court was whether there was an
actual investment by the Northern Securities Com-
pany or whether there was a mere custodianship
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crE:}ted as a part of a scheme for eliminating cop;.
petition between those two roads, °

Thff Chief Justice: Then your answer is that the
question whether or not it creates a monopoly de-
pends upon a matter of form, and not 2 matter of
substanece?

Mr. Parker: No, if your Hotar please. Indeed,
I trust I am not to be put in the position of trying
to reconcile the conflicting views discussed in tie
Northern Securities case; but the Northern Secupi-
ties decision was Dbased wupon the fact that
there was, in fact, no investment, and that there
was a mere custodianship created; and that the
holding company was the mere corporate synonym
of the old-fushioned trust, and that the stock cer-
tificates, so-called, were in essential respects, the
old trustees certificates; and we conceive that in
that way it was only a scheme. But your Honor
has put to me a case where there has been an ae-
tual investment. I gathered from your Homor's
question that actual investment only brought power
to exclude others. In that condition, I say it is
not violative of the second section of the Sherman
law.

Mr. Justice McKenna: In other words, it is not
power possessed, but power exercised.

Ay, Parker: It is the exercise of the power; it
is the doing of the illegal thing or attempting to
do it.

Now, if your Honors please, we conceive that
this interpretation of the law keeps it from being
radical or revolutionary, and makes it a develop-
ment of, instead of a departure from, the orderly
growth of economic legislation. It hecomes an ap°

plication to interstate commerce of the doc.trine of
VWhether offcnses against the

the common law.
w or not,

Sherman law were criminal at common la
ouception, or arrangement or

ontract, in our ¢
no contract, et

conduet, has been condemned hy this C
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against the Sherman Act, which would have been
favored at common law; no contract or guasi-con-
tract has been condemned that would have been
enforcible at common law.

We contend, then, that the Rherman law applies
to interstate trade, and to contracts, arrangements
and conduct directly affecting interstate trade, the
principles of the common law—making criminal
and subject to I'ederal prosecution—il direct in
their cffect on interstate trade—some things that
were criminal at common law, and some things
that were forbidden at common law only in the
sense that contracts for the doing of them were
unenfor¢ible; giving to Ifederal Courts jurisdiction
in equity to prevent tlie things from Dbeing done
which if done would be eriminal; and giving an
easy and tempting action at law to those who are
injured Dy these things.

Surely a statute which applies to interstate trade
only the principles of the common law, already ap-
plicable to all intrastate or local trade, and for
centuries believed sufficient to proteet such trade
against noxious combinations or restraints, ought
not to be called radical or revolutionary.

Nor do we conceive that this conception of the
law makes it insignificant. The statute has its
origin not in any supposed inefficiency of the com-
mon law, hut because it was doubtful whether these
principles extended to interstate trade and there
are uo federal common law crimes ; and, if your
Honors please, almost 2ll vital and well-considered
statutes have their principal utility in the appli-
cation of effective remedies to common law Wrongs.

In our view there is no decision of this Court in-
consistent with our conception of the common law;
bu't under this law there have been decisions of
this qumrt which prevented competing railway
companies from agreeing upon rates to be charged
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by th?ﬂ.l. There is the decision in the Northern
Secul‘lt.les case, which prevented the elimination of
competition Dbetween railway cowmpanies by a
scheme of their respective stockholders entered into
for the purpose of eliminating that competition.
There was a decision which prevented an agrecment
among the manufacturers of iron pipes that their
competition should Le only ostensille and not real,
There has been a decision which gave to the pur-
chaser who had paid an excessive price for his iron
pipes treble the damages that he recovered. There
have been decisions which prevented men from con-
spiring with other men in their interstate trade,
whether these other men belonged to labor unions
or were competitors.

It seems to e that having achieved snch salu
tary effects the law cannot be called insignificant.

Of course, If your Honors please, with respect to
this, if this is the proper conception, the IKnight
case was correctly decided. There, there was a
mere purchase of property, with not even the
covenants not to re-engage in business given by
the vendors, such as are usual in such transac
tions; and the Government is not yet ready to say
that the mere acquisition of property is violative
of this law.

The Trans Missouri case, the Addyston Pipe and
Foundry case, and the Swift case are all t}'Pi(:al
instances of contracts or quasi-contracts restraim-
ing competition among competing concerns.

The Northern Securities case, as I said befo.rE,
as conceived by a majority in this Court, dealt witt
the fact that there was no real investment, but 4
mere scheme to eliminate competition betwecn t]}ese
roads. If the Northern Securities case haq arisen
at common law, in a suit at equity for specific per
formance of the contract of delivery by th‘e smflllie-
holder, it would have Leen declared agamfst ,
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policy of the common law under the conception of
facts leld Ly a majority of this Court.

So we contend that the preservation of the 1ib-
erty and opportunity of trading, the preservation
of the principles of the common law, and the pro-
vision of a remedy adequate for the violation of
the principles of the common law was the purpose
of this statute.

If your Ionors please, if this conception Is right,
it secms to me that we come down to a very few
questions:

First, have these defendants in combination with
others, or acting alome, excluded others from the
trade? To that question the Court below answers
impressively and expressly, no; and it does scem
to me, if that is wrong, that it is the part of the
Government to lay its hand on such conduct as,
being continued, will exclude others, and ask for
an injunction against the continuance or repetition
of those practices.

IT1ave we entercd into any contracts limiting any-
body’s frecedom in trade? The only things that I
can conceive of are the covenants taken from the
vendors; and we say and argue with absolute con-
fidence that every one was taken by a vendee com-
pany in reasonable protection of the good-will con-
veyed, If there are any that are unreasonable on
this basis, it was the part of the Government to
call attention to those covenants. The Court found
none,

Has there been in the intercorporate relations
of these defendants such a condition shown as elim-
inates all incentive to activity in interstate trade?

Now, if your Honors please, it seems to me that
this brings us to a consideration of the holding
company, as discussed in the Northern Securities
case. Bowing, of course, cheerfully to the decision
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of t.hf-:‘ majority of this Court in the Northern Se-
curitics case, it scems to me that the effect of that
decision is to say that the holding company, in rail.
road matters at least, violates the law, and is, as
I have said, the mere synonym, in corporate form
of the old-fashioned trust, ’

Assuming, but only for the sake of the argument,
that the holding company in industrial affairs is
thus condemned, it seems to me that you must
go for your definition of a holding company to
the decision in the Northern Securities case; and
it seems to me that that definition is about this:
It is where a company issues, as a part of a general
scheme, its own shares in exchange for the sharey
of competing companies, thereby eliminating any
incentive for activity on the part of the independent
companies, and substituting orly their interest in
a mere holding company.

1f your IHonors please, if this is applied fo this
Record, there is no holding company developed. In
the first place, every one of these principal defend-
ants is largely an operating company.

In the sceond place, T should say that with re
spect to most of these companies, there is no natural
competition at all. The American Tobacco Company
is enjoined from voting the stock that it holds in
the Mengel Box Company, the company vianufac-
turing the boxes. hat theory of the Northern
Qecurities case is violated by that holding of stock
and voting it? No trade activity is limiﬁed; and
even if competition is the key-note of the Sherman
law, there never would he competition hetween'a
hox manufacturer and a tobacco manufacturer. lFt
the great majority of the companies whom the 1113“;
defendants arc cnjoined to continue in control ©
are not competing companies at all, but only related

or non-competing companics.



With respeet to competing companies, there 18 no
scheme developed. livery comncern in which any of
these main defendants lold stock, but one, was ac-
quired as to its stock, for cash or its equivalent; the
P. Torillard Company stands alone as the only com-
pany whose stock, held by any of these main de-
fendants, was acquired by the issuance of stock of
the owning company or any predecessor.

Now, if your Ionors please, there has been a mul-
titude of briefs, oral arguments and supplementary
Lriefs filed in this ease. I am requested by Mr.
Jolnson to say to the Conrt that the ideas which I
have so inadequately presented are amplified in a
supplemental brief filed a few days before the argu-
ments began, bearing the signature of Mr. Johnson
and associate counsel, and I ask the Court’s special
attention to it.

I desire only to say a word more, and that is in-
duced by questions that were asked by the Chief
Justice and AMr. Justice Lurton in connection with
the leaf tobacco situation.

Mr. Justice Lnrton asked Mr. Nicoll if there was
anything in this case in regard to night riders,
farmers’ organizations, etc., in the black tobacco
belt in Tennessee and Kentucky. Mr. Nicoll cor-
rectly told him that there was none; but I think it
may be interesting to this Court to know the fact,
and it is a fact shown by this Record, that the crop
raised in 1903 in the black tobacco belt with respect
to which Mr, Justice Lurton asked, is about 180,
000,000 pounds, and that these defendants, in the
aggregate, never bought but 27,000,000 pounds
(YOL V, Ex. 76, “Dark Western, incInding Hend.
Dist.”). The fact is, as shown by this Record, that
almost all of that tobacco is bought by the Regie
buyers—the Government monopoly buyers—of
Ttaly, Austria, France and Spain; and there is not
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fl. word of t.esti.mony in thig Record, nor eyep is there
action, or an‘ : 1', i ' con{ ation or eo.ncert o
3 ¥ relation between the Ameriegy To.
bacco Company and its buyers and the buyers of
these Government monopolies. Moreoyer——

The Chief Justice: Will you give me thoge fig-
ures again?

Mr. Parker: 184,000,000 bounds, against 27,
000,000 pounds.

Moreover, if your fonors please, there is not in
this Record anywhere one word of testimony show-
ing the existence of any organization of farmers, the
producers of leaf tobacco, except a letter written
by the President of the American Tobacco Company
to the President of the Burley Tobacco Association
—the growers—in 1903.

Reference has Leen made by a member of the
Court fo Lhe frequent references that have Deen
made by counsel to Mr. Duke’s (estimony; the fact
is that Mr. Duke is the only witness who gives a
consecutive statement of the growth and develop
ment of this Company, and his testimony is not con-
tradicted. Mr. Duke puts into this Record a letter
(Vol. IV, p. 432) which be wrote to the Burley To-
bacco Society growers’ president in 1903, and testt
fies without contradiction that it correctly and ac
curately states the attitude of the Americafl To-
bacco Company toward the farmers and their or-
ganizations. Let me read one or two paragraphst
you. I commend the whole letter to your Honors
for your cousideration:

«Now, as I understand, it is proposed ‘thaif:
an association, embracing a great Illlmbtﬁ' l[:e
the producers of burley tobacco, sha o
formed, which aSSOC}atlon sh.all. have ; o
porate form, and which association is
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middleman between the producers who forn
it and ourselves; so that hercafter, instead
of our purchasing the tobacco we need direct
from the farmers, we are to purchase it from
flis association, or corporation. Ro far, we
have no ohjection to the plan, and have no
right to ohject. If the farmers deem it to
their interest to associate themselves into an
organization, of whatever sort, it would be
entirely satisfactory to us to deal with such
organization as freely and under the same
conditions as we would deal with any other
person or corporation which had tobacco we
desired to acquire; and we would desire that
relations as frank and cordial should exist
between us and that organization as we unow
desire between ourselves and the farmers
themseclves.”

Mr. Justice Holmes: What are you reading?

Mr, Parker: I am reading, as the only evidence in
this Record of the existence of the organization of
the farmers, a letter written by the President of the
Amnierican Tobacco Company to the President of
the Burley Tobacco Society, in 1903.

If your Honors please, I do not desire to read
further from that letter, but I do earnestly com-
mend it to your Honors’ attention, as stating truly,
accurately and fairly the relations of this company
to the producers of tobacco.

The Chief Justice asked a question that I desire
to answer, IHe asked whether the market quota-
tions that are in evidence did not show the market
from day to day, and if it were not, therefore, possi-
ble that the defendants acquired their tobaceo when
the market was low, and that the “high water”
Points were only nominal, not helping the farmers,
and not hurting the Tobacco Company,

The Chief Justiee: I asked that because I wanted
to find out whether counsel might not be in error.
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Mr. Parker: But the evidence iy this Record i
not the evidence of the market quotations, T is
evidence of what these defendants paig to e
farmers; and this evidence shows, without any egp.
tradiction, that every grade of leaf tobacco of ‘Whil-jh
these defendants are substantial purchasers, has ad-
vanced in value—some erades Inore than others,
and some grades less than others—hni there hag
been generaily an almost constant adyance of the
price paid by the American Tobacco Company to
the farmers; and there is not a syllable of proof
that any farmer or any member of an organization
of farmers even disbelieves that.

Mr. Justice Holmes: Is there any comparison of
that increase in values with the general inerease of
the prices of other things?

Mr. Parker: No, sir; there are no such tables in
this Record. The testimony with respect to the in-
crease in the value of tobacco came from time fo
time into the Record as the men in charge of buying
a particular grade were on the stand. Tor instance,
the manager of our southern leaf department testi:
fies with respect to the prices in Virginia, North
Carolina and South Carolina, and that there have
been advances in some grades to the extent of 100
per ceut. (Vol. 11, p. 126). There is the testimony
of our western leaf huyer, with respect to the bur-
ley. He testifies that it increased in a few years
fr:)nl seven to eleven cents (Vol. 1L, p. 184). There
is the testimony of the buyer of the Snuif Company,
which company is the only onc of these defendants
that buvs tobacco in the hlack tobacco belt at all,
which shows that year by year the average cost 10
the Snuff Company has increased (‘:01- 111, pl?l
233.9). There is the testimony of r. barFtOHt’hteii
buyer of the Imperial Tobaceo COmPﬁE}" as to
increase in prices (Vol. 1V, pp. 266-270).
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Qp tliat you have not in this Record tables of the
market quotations, but you have {he actual testi-
mony of the cost to these defendants; and it is with-
out qualification, without modification, without con-
tention on the part of the Governmenf, so far as I
Lave ever heard, that there has heen an advance in
every grade of leaf which these defendants use.

We did not go into the cigar leaf. Neither the
Government nor onrselves thought that we cut sudli-
cient figure in the cigar leaf tride, making only
fourteen per cent. of the cigars, as to make that
valuable; and I do not know what fluctuation there
has been in that respect,

Recess.

Mr. Parker: If your Ilonors please: It has been
stated in response to the question of Mr. Justice
Lurton, that the counsel representing the American
Tobacco Company and the other main defendants,
represent also the Dritish-American Tobacco Com-
pany. We do not disagree in any way with the
counsel for the Imperial Tobacco Company in the
conception that these contracts of 1902 are valid.
But there is a considcration that I desire to ex-
press to the Court just as briefly as I can.

. I conceive that contracts that only divide up ter-
ritory are illegal; and I conceive, morcover, that
these contracts contain covenants in restraint of
trade. Dut the situation, as it seems to me, must
be taken funlly into account. The American Tobac-
co (.Jompz}ny had a large and valuable and growing
?;lﬂ;l;&i.ii‘i 1;1( ‘lsrﬁlarlld, \.‘i'itll vast property for which
: al million dollars, and to which
it had added several million dollars more. It 1
brands in England that had achcie;e(;l rre-- : l'ad

o £ £ great popu-
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lzl.rit.y,- until their consumption was to some extent
diminished by the increasing Qifferential between
leaf tobacco on the onme hand and manufaetured
goods on the other. It sold to the Imperia} To.
bacco Company these vast properties. Surely its
covenant not to engage in Lusiness stands exactly
as valid under the rulings of this Court as one of
those contracts valid at common law, not invali
dated by the Sherman Anti-Trust Law—the con.
tract of a vendor in reasonable protection of the
property and good-will conveyed.

I quite agree, if your Ionors please, with the
suggestion that the Imperial Tobacco Company, up
to the time it entered into that contract, had full
power to come to America and to establish fac
tories and to compete with the American Tobacco
Company in America jnst as the American To-
bacco Company had with the Imperial Tobacco
Company in Great Dritain. So the American To-
bacco Company, considered as a vendor, had a right
to require a covenant from the Imperial Tobacco
Company that the property it was conveying should
not be used in competition with the business re
tained by it. In the very illuminating opinion Ly
Circuit Jndge Taft in the Addyston Pipe and
JFoundry case, that is mentioned as one of the five
classes where contracts in restrain of trade were
valid at common law and are valid under the Sher-
man law. It is the contract taken Dy a vendor
from a vendee, when the vendor retains a large
property, {lat the property conveyed to the vendee
chall not be used in competition with the property
of which the vendor retains POSESSION.

AL, Justice Lurton: That is, the restr
pot unreasonably wide?

Afr. Parker; That is the conten

aints are

tion, if your
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Honor please. 1 am leaving out of account, now,
the fact that the Imperial Tobacco Company, with
a comparatively small business, yet had brands of
tremendous potentiality and popularity in Amer-
jca, which it conveyed to the American Tobacco
Company. So I say that the covenant of the Amer-
jcan Tobacco Company to the vendee is the ordi-
nary covenant given by a vendor for the reason-
able protection of the good-will conveyed.

Mr. Justice Lurton: Is it limited to the use of
those brands?

Mr. Parker: No, sir; it is not. It is a covenant
not to engage in business. DBut, if your Honor
pleases, I do not conceive that any of the covenants
not to re-engage in business given by a vendor upon
the conveyance of good-will and property is limited
to the particular property conveyed. 1 do not un-
derstand that in the case of Cincinnati Packet
Company ¢s. Bay, there was a limitation that they
should not use the bhoats conveyed. Indeed, I
gather that there the main thing conveyed was
the competition. So, as I say, the American To-
bacco Company’s covenant to the Imperial is justi-
fied on the ordinary and valid grounds of being
a reasonable contract by the vendor to protect the
vendee in the enjoyment of the property and good-
will conveyed. I say that the covenant by the
_Imp_erial Tobaceo Company not to come to Amer-
lca 18 sustainable on two grounds: First, there was
a property conveyed by the Imperial Tobacco Com-
pany. In the second place, if there had not been,
the Il{]perial was the vendee of a property; and the
Amer:xcan Tobacco Company, as the vemdor, had
the right to requiré a covenant to protect what it
retained,

What did they do? They united in the organ-
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ization of the British-American Tobacco Company,
and ho_ﬂf companies transferred and conveyed t
the DBritish-American Tobacco Company immense
properties, an immense business, and Drands and
good-will of immense value. I see nothing illegal
in that. If two men can meet and go into a part:
nership, and put into it the whole of their busi-
nesses and property without violation of law, then
two men or two corporations have a right to form
a corporation and to convey to it part of their
businesses and good-will and property.

Here were properties, not stocks, conveyed, of
the value of millions of dollars; and these two com-
panies as vendors executed covenants with the
British-American Tobacco Company—the ordinary
covenants to protect the property and good-wil
conveyed. There was not a contract; there wasa
sale, accompanied by the ordinary contracts in re
straint of trade, hut in reasonable and valid re-
straint of trade.
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‘Oral Argument of Sol. M. Stroock on
behalf of United Cigar Stores
Company, January 11, 1911.

ALr, Stroock: If your Honors please: the United
Cigar Stores Company comes before this Court as
an appellee. Tle pelition of the Government in
this case, so far as the United Cigar Stores Com-
pany is conceried, was dismissed by the unani-
mous judmmnent of the judges of the Circuit Court.

Organization.

George J. Whelan and his brothers, coramencing
in 1883, became engaged in carrying on the busi-
ness of retail tobacconists in a number of cities in
New York State. They were successful. In the
spring of 1901, Wlelan came to New York City
determined to go into the business of conducting a
Iarge number of retail cigar stores throughout the
United States. 1With this end in view he caused
the United Cigar Stores Company to be incorpor-
ated. Not having sufficient capital of his own to
carry on the enterprise along the lines which he
thought necessary, he went to every tobacco manu-
facturer, cigar manufacturer, leaf tobacco dealer
and jobber whom he knew and laid his proposition
before them. As the Record shows, he made to all
of them flatiering offers, but every one declined to
take any interest in his enterprise.

Among the people to whom hLe submitted his
proposition were some of the officers of The Amer-
ican Tobacco Company, but they, like all the others,
turned the proposition down and refused to have
anything to do with it.

Whelan and his associates thereupon went ahead
on their own account. Their initial investment in
;EE E;t;rifi?bwas ($2,500. But jchat is not all;

er, 1901, they had invested $50,000
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of their own money, and had succeed
-$2,000 upon their investment.
DllI:ing the months that elapsed between the
orgamvzation of the United Cigar Stores Company
and November, 1901, Whelan, heing convineed of
the ultimate success of his enterprise, persistently
kept at the officers of The American Tobaceo Con-
pany, trying to induce them to invest, Finally, in
November, 1901, he succeeded in convincing Mr.
Duke and Mr. Hill that his enterprise could be
~made successful, and le then induced them, not to
buy him out, but to invest $50,000 in the enter
prise. So that {he United Cigar Stores Company
then had a capital of §100,000.

The Lccord shows that neither then nor at any
other time was any contract entered info between
the two companies. No agreement was had as to
pushing the goods of The American Tobacco Com-
pany or hindering the sale of the goods of inde
pendents. Whelan had represented that the retail
business as a business eould be made to be profit
able; and the Record shows that the investment
of the American Tobacco Company was made with
but one end in view, and that was to make money

~upon its investment.

for the next year or two the capital investment
was not increased. DBut at the end of that time
Whelan, through his business ability, having den-
onstrated that the enterprise could be made suc-
cesstnl, it was decided to inerease the capital stock.
Bonds and preferred stock were issued. Whel‘aﬂ
and his associates were afforded the opportunltlg
to buy one-half of the preferred stock and onehal

_of the bonds; but as they had charge of the enter
prise, actively condncting it, they preferred tohil;;
vest their moneys in the common stock, from W -
‘source the largest share of the profits was to -
ceived. There was issued in all $750,000 Ojuﬂer-
ferred stock, all of which was bought by the

ed in making
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ican Tobacco Company, and $900,000 in common
stock. In this common stock Whelan and his
brothers and their associates invested their entire
fortunes, amounting to $300,000; the American
Tobacco Company taking the balance of $600,000.
I do not understand it te be seriously urged that
the investinent by the American Tobacco Company
in the bonds and stocks of the United Cigar Stores
Comtpany in any sense offended the SLerman Act.
The American Tobacco Company and the United
Cigar Stores Company were not and could not be
competitors. The former manufactures and sells
tobacco products at wholesale. The latter sells to-
bacco products at retail only over its own counters.

Government Charges.

DBut the Government charges that having ac-
quired that interest, the American Tobacco Coms-
pany made use of the United Cigar Stores Company
as an instrument for three purposes:

First, to injure and cripple otler man ufacturers,
and to prevent them from distributing their
products.

Second, to injure and drive out of business job-
bers in tobacco products,
~ And third, to injure, cripple, and drive out of
business other retailers, and to attempt to monopo-
lize the retail trade in tobacco products.

Conclusions of the Circuit Court.

Judge Coxe, in the Court below, exhaustively
wrote-the story of the United Cigar Stores Com-
pany in the opinion which is in the Record (Vol. I
pp. .302-3). e found that neither in its organ-’
mat;or} Bor in its operations was there anything
offensive to the Sherman Act committed or at?-
tempted. In this opinion all four of the judges be-
low coneurreq. They found that not only should
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no injunction be issued against this defendant, hyt
also that there was nothing in the Record to ju’stif
the granting of an injunction against the Americai
Tobacco Company to restrain it from controlling
this defendant, nor from interfering with it in it:
development, because there was no evidence of such
control or interference,

Conduct Toward Manufacturers and Distributors,

Of course the United Cigar Stores Company has
promoted the sale of the products of the American
Tobacco Company. Dut this has not heen the re.
sult of any contract, agreement or understanding.
The tobacco business, as the Court has been told,
is a business of hrands. In different parts of the
country different brands are in demand, different
kinds and qualities of tobacco, different sizes of
cigare. The taste of the community in different
parts of the country and even in different sections
of the same city differs materially. What the pablie
wants in New England iz a drug on the market
in Texas. Tbe taste of the public must be catered
to. The consumer is the boss of the tobacco busi-
ness, beeause tobacco is a luxury; and any concerd
that attempts to foist upon any community a kind
of tobacco or a kind of cigars tbat that communily
does not demand, must inevitably go into bank
ruptcy. )

Every manufacturer who was called s 2 ‘f“'
ness in this case testified to that fact; and nothing
in the Record is more firmly estahlished.

Accordingly, this Company has promoted the sale
not only of the goods of the American Totfailco
Company, but of the goods manufactured by 1‘;)1;:
pendent dealers everywhere—whatever the P‘lf ‘
taste in each locality demanded. N ot. one manu l{:c
turer called by the Government testified that t 1!:
defendant refused to handle his goods, or to tre;
them fairly, or that it hindered him in any ¥
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whatsoever. Not a single jobber called by the Gov-
ernment testified that this defendant refused to
deal with him, or, in dealing with him, had refused
to treat his goods fairly. There iz not a line in the
Record which even inferentially supports such a
charge.

But the Assistant Attorney-General now says:
Tt is true that you do handle independent goods,
but you do that because you think it wise to get
the profit and hold the customer.” Of course that
is trne. Few men go into the tobacco business
or into any other business for the pleasure of the
thing., Their primary purposc is to make money;
and they handle the goods that the public wants,
in order that they may make money.

Because a large percentage of the stores of the
United Cigar Stores Company (viz.: 163 out of a
total of 409) are located in New York City, and
becaunse, therefore, such a large percentage of the
total volume of its business is in New York City,
Mr. Hillman, an independent jobber of New York
City, was called by the Government as a witness.
Ie testified that he would not handle or deal in
the goods manufactured by the American Tobacco
Company and its associates—not because they
would not sell their goods to him, but hecause he
refused to handle their products, preferring to
handle only goods manufactured by independent

manufacturers. And then he testified, at Volume 3
page 499: ' ’

“Q. Is the United Cigar Stores Company
& customer of yours?

“A. Tt can be so considered ; i
we sell them goods. ,‘yes, i
:‘Q. Well, extensively, do you not?
‘:.ré ?}:llther, yes, yes.
- llese various goods that vou have
enumerated, the. diffcrent brands }of eigar-
ettes ang smoking tobaccos, quantitics of
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them are purchased from yo
. 2 TOl b v
Cigar Stores Company? you by the United

0::1&. With af few exceptions, with a fey
goods—in a few cases the
from us.” ¥ buy generally

~ Mr. Hillman further testified (pp. 500, 602) that
the United Cigar Stores Company purchased on
credit from him between $60,000 and $70,000 worth
of merchandise in each year, and that this did not
include the purchases made by that company from
him for spot cash, of which he kept no record; that
the largest amount of Lusiness which his concera
ever did in any one year was $325,000; so thaf
this company alone purchased twenty-five per ceut.
of his total output.

 Mr. Yhelan, the president of the United Cigar
Stores Company, was called by the Government
at a witness. Of course his testimony is that of an
interested witness, but it is absolutely uncontra-
dicted. And thisis what he testified to at Volume3,
page 115 of the Record:

“No one ever told me what goods to buy.
Alr. Duke always told me to buy wherever
I could buy the cheapest.

“Q). To buy your goods anywheres?

«y . Wherever we could buy the cheapest.

(). What have you done?

). That bas been our action.

«(). You handle the goods manufactured
by other manufacturers in your stores?

«A. VWe sell everyone's goods that has &

demand. \
L ] - [}

“(). Now as far as pushing the goods of
manufacturers other than the American T{;
bacco Co. and its allied compames,.havet
sales of the other manufacturers 10Créas
i stores? .
m“}z.mi‘\e’ell, such goods as increased gzlr
erally with other people showed _9& g;eiut-
increase in our stores than they did 1

side people’s stores.”
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Both of the members of the firm of Schinasi
Brothers, large independent cigarctte manufactur-
ers, were called as witnesses, not by the Govern-
ment but by the American Tobacco Company.
Solomon Schinasi testified, at Volume 4, page 665

(), Tg the United Cigar Stores Co. a large

customer of yours? .
“A. Next to the Metropolitan comes the

United Cigar Stores as a retailer, ccrtainly;
» * -

» »* »

%), Have you had any reason to com-
plaint, Mr. Schinasi, that the Metropolitan
or the United Cigar Stores were treating
your goods unfairly?

“A. No. We never find out anything like
that.

“Q. The truth of the matter is retailers
have to handle what the consuniers call for,
do they not?

“A. I think so.”

How can it be said that this company has been
used to cripple other manufacturers and distribu-
tors of tobacco with a view of driving them out, de-
stroying competition, and preventing others from
entering, when the Record shows affirmatively that
the United Cigar Stores Company is and always has
been a large distributor of the goods mannfactured
and dealt in by concerns in no way connected with
the American Tobacco Company?

Mr. Justice Holmes: Do the United Cigar Stores
Company’s stores sell domestic cigars as well as im-
ported Havana cigars?

Mr. Stroock : Certainly, sir.

Mr. Justice Holmes: I did not remember as to
that.

Mr. Stroock : Certainly.

Conduct Toward Retailers.

We now come to the consideration of the third
branch of this case; and that is the charge that this
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ggzgzzi ];Zsazeic;] used by the American Tobaceo
: strument to acquire a monopoly
of the retail trade in tobacco products, to drive 0u't
of business other retailers, and to prevent ofhery
from entering the field. That is the charge.

Again we respectfully call the attention of the
Court to the unanimous opinion of the Court below
to the effect that such charge is not only entireh:
without foundation and without any evidence whai-
soever fo sustain it, but the Record abounds with
evidence showing quite the contrary. And I will
read you a brief extract from the opinion of Judge
Coxe on that point. It is found in Volume 1 of the
Record, page 303-4:

“The proof fails to establish unfair or -
lawful metheds in acquiring and conducting
the business of the Cigar 8toreg * * * No
special privileges are accorded by the To
bacco Company to the Cigar Stores Company
over other purchasers. Their business is con-
ducted in their own way, without dictation
from the Tobacco Company.”

The Assistant Attorney-General in Nhis argument
gaid: .

«Through the United Cigar Stores Com-

pany they are, one by one, displacing all fhe

important cigar retailers throughout the im-

portant cities of the United States. The

b

thing has grown almost Jike Jonah's gourd.

The Record shows that there are 600,000 placesui
the United States in which tobacco p-x:odue’csst a;
cold at retail. Of these, the United fllgfir .ﬁgm
Company owDS and operates 4?9. It }s.slgdn;tates
that of all the 599,591 retailers in the L-mtg n:s m;
in no way connected with any of the d‘efen ;lﬂd ,b .
one testified that any unfair compemttu;xilther .
indulged in by this Company, OF tha ,dants ot
or in combination with the other defen \

in hi siness.
injured bim in any way in his busin
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" (ne retailer was called. But before we e:mmine
his testimony, attention is called to certain per-
tinent facts shown by the Record. They are these:

1. That in New York City, where 163 storcs of
the United Cigar Stores Company are located, ther.e
are to-day morc retailers actively engaged in husl-
ness than there were hefore the United Cigar Stores

Company came into the field.

9. Tncluding the stores operated by its sub-com-
panies, this company operates 409 out of 600,000
cigar stores and stands. So that during the time
that it bas been in business, and after the exercise
of these tremendous influences with which it has
been charged, it has managed to acquire one-sixth
of one per cent. of the total number of cigar stores
in the United States.

«But,” says the Assistant Atorney-General, “it
is true that the number of its stores is insignificant
compared with the whole; but look at the volume
of its sales! They are enormous.”

Let us assume, for the purpose of argument, that
a corporation or individual which succeeded in
building up a large business—so large, indeed, that
the volume of its sales is a large percentage of the
total business—in some way offends the provisions
of.the Sherman Act. If we examine the Record in
th1§ case, we find that the perceutage of the retail
business in the United States carried on by this
Company is small indeed. According to th:a best
compgtation available (see Main DBrief of The
American Tohacco Company, page 140), we find
from the Record that in the year 1906 the total
amounf: of the sales at retail of tobaeco products in
tl.le United States, manufactured and produced by
cigar and tobacco manufacturers (including uout
01111}' the deiiendants bnt all manufacturers :euer-
ally), was $565,000,000. The sales at retail l?y the
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United Cigar Stores Company during the year 1907
were, at the time of the taking of the testimonyi;i
November, 1907, estimated to be $15,000,000, 89
that during the ¥ear 1907 the business of the United
Cigar Stores Company amounted to ahout three per
cent. of the whole retail business in tobaceo prod-
ucts.

Based upon these figures, and assuming that the
sales of tobacco will continue to be stationary, that
every other retailer in the United States will he
gradvally driven out of business, and that the
United Cigar Stores Company will alone remain, it
will take about three centuries, if the United Cigar
Stores Company continues the same vigorous efforts
which the Government has charged, to acquire any-
thing like a monopoly in the retail trade of tobaceo
products.

We come now to an examination of the testimony
of the only retailer whom the Government called a3
a witness—Mr. Schulte. ‘

It is true that Mr. Schulte on his direct-examind:
tion testified that the average dealer will be less suc-
cessful, and that a great many dealers will be forced
ont of business, if the general policy of this com-
pany is continued during the next five years. But
upon cross-examination Mr. Schulte could n'ot name
a single retailer who had heen forced to retire fro:i
business, or who had been injured. He ?Oncﬁd
that Lic himself had been in the retail business fo;
fifteen years; that he had prospered; that be ha
five stores when the United Cigar Stores ComPi‘;{;
commenced to operate in New York City, but at.t e
time he was examined he Lad twelve, and that ®

f others, not only it
wasg about to open a numbffr.iJ st
New York but in other cities. And he te

I . 472-3).

(oo :‘(I))p Your business bas been 9‘."781‘5’ profit
able one, hasn’t it, MI. Schulte?

“A, Yes.

*
*
" * ¥
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«Q. How about Mr. Lane; has he more
stores to-day than he had five years ago in

New York City?
“A. I think he has more stands. More

places for the sale of cigars and cigarettes

at retail.

«(). MMow about Godfrey Mahn; has ng-
frey Mahn more stores in New York City
to-day than he had five years ago?

“A. Yes”

A time-worn misrepresentation concerning the
Company is to the effect that it has leased locations
in which competitors had carried on successful re-
tail establishments, and therehy had forced the
retirement of such competitors. Again, not a sin-
gle witness testified that his location had becn
lcased over his head, with the exception of Mr.
Schulte. And he testified, in answer to the As-
sistant Attorney-General: “Yes; I have been driven
out of two locations by the United Cigar Stores
Company” (Vol. ITI, p. 465}.

On cross-examination it developed that concern-
ing both of these locations these were the facts:

The United Cigar Stores Company had gone in
there originally and had established cigar stores
in both of them—a business that had not been car-
ried on hefore in either of those locations. The
locations then obtained a good-will. Schulte, as a
splendid successful competitive merchant, came
along, bid higher rent (in one case increasing the
rent from $9,500 to $16,500 a year) and got the
leases away; and at the termination of his leases
we got them back again (Vol. IT1, pp. 474-6). That
is the only evidence in this entire Record of any
retailer having a location taken away from him.

The Government further charges that this Com-
pany has bought out the business of a number of
retailers, and in that way has forced their retire-
ment. Again we refer to the Record.

Of the 409 stores operated by the United Cigar
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_StOl‘OS qompally, almost every one was opened by
1t as a cigar store for the first time. Only a smaj)
number of these stores were purchased from other
retailers; and of these, except in three or four ip.
stances, reference to which will be made in a mo-
ment, every one was at liberty to go right back into
the retail business and in competition with this
defendant—and the Record shows that most of
them did. It further shows that they continued tp
be successful in that competition.

In the three or four instances in which this com-
pany bought out the business of other retailers, and
took from them covenants for a limited peried and
for a limited territory not to engage in the retail
- cigar business, the man whose business was pur-
chased not only entered into the employment of
the company but became an active director and
manager of its business in that particular terri-
tory; and, as the evidence shows, he shared in the
general prosperity of the company.

The taking of this covenant was but an incident
of the purchase of the good-will of the business,
part of the sale of the business, and in no sense
device to control commerce. It was one of the
conventional inducements of the purchase,

Conduct Toward the Consumer.

How has the public been affected by the opera-
tions of the United Cigar Stores Company? The
Record does not suggest, even by inference, tha‘f the
prices to the consumer were at any til:ﬂe ralsefl,
nor that the consumer was in any way hindered In
procuring a supply of tobacco produch. Thertei;s
no suggestion of any agreemenF on I:rrlces,-—thlil0111 &
with regard to the prices at x}'h1ch the googs 8 e
be bought by the United Clgar.Stores ]c;n:ﬁd b:a
nor in regard to the prices Elt.\\‘thh they sdoof o
gold. There is no evidence in the Recor et
cutting of prices to oppress other dealers.
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every clement of oppression is absent from the
Record. .

\We submit that the tobacco business is such
that no man nor any combination of men cian mo'n-
opolize or attempt to monopolize any part of it.
The power inherent in all wealtlh is not suﬂlcn_ent
for this purpose; and this is especially true of the
retail busimess. Tle necessary or direct effect of
any combination between the defendants was not
to restrain commerce. The Record shows that no
strangers to the combination were excluded from
the trade; and it fails to show any attempt to
exclude strangers. No means were adopted or
used, or attempted to be used, which prevented or
restrained others from engaging in the business.
The Record fails to show that any effort was made
to force a single retailer to sell out or to go out of
business, or to interfere with any one in engaging
or attempting to engage in business. Not only did
the Government fail to produce one man whose
husiness had been interfered with or injured, but it
also failed to produce one man who had been driven
out of business or prevented from entering it.

The Record shows that other retailers have
profited by the example of this Company. They
bave kept their stores clean; they have dressed
their windows attractively. They have given the
public the goods which the public demanded ; and
as 'r?. result many of them have built up splendid
husinesses in competition with the Company. Their
St(?res bave come even to look like the stores of
this Company and are often mistaken for them.

| I submit that upon the Record, and upon the
Record alone, the judgment of the Court below, so

17653H}








