n‘

AND OTHER&

__AI{GUMENT GF,.THE ATTORNEY GENERAL ON BE}IALF oF THEi 5




Juthe Supreme Gourtof the United States.

Ocrorer TEr»M, 1009.

No. 316.

THE UNITED STATES OF AMERICA, APPELLANT, v. THE
AMERICAN TOBACCO COMPANY AND OTIIERS.

No. 317.

THE AMERICAN TOBACCO COMPANY AND OTIIERS,
APPELLANTS, v. TIHHE UNITED STATES OF AMERICA.

ON APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT DF NEW YORK.

0BAL ARGUMENT OF THE ATTORNEY-GENERAL ON BEHALF OF THE
UNITED STATES, IN REPLY TO DEFENDANTS.

May it please the court: Prior to the year 1890 there were five
concerns engaged in the business of manufacturing and selling
tigarettes—a Virginia corporation, a North Carolina corporation,
8 New York corporation, and two partnerships. They were in
active competition with each other, It was stated here in argu-
ment yesterday, and is shown in the record, that during the year
1889 one concern alone had expended upward of $800,000 in ad-
vertising. We are not left in any doubt as to the nature of the
business which they were engaged in conducting; because, apart
_from the other evic{;nce in the case, all of the defendants save the
ImPeﬂal_Com any united in a stipulation of facts which your
honors will ﬁnE as Government’s Exhibit 8, in volume 5 of the tran-
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seript of record. It was offered i’n evidence., The liperial Qop,.
pany Jid not concur, but allowed 1t to he read, subject 1o any cor-
rection of any errors that wmight appear in the stipulation (]111'ing
the progress of the case.

On pages 2 and 3 of that stipugation, the nature of the business
which these concerns were conducting was briefly and suceinetly st
forth; and it was that these five concerns—one in North Carolina
one in Virginia, one 1 New York City, one in Rochester, X, Y.’
and ‘a partnership in New York Citv—were all “engaged in th;
manufacture of cigarcttes and smoking tobaccos, in whicly each had
established a successful business, and each, through its own agents,
purchased its supplics where the reqnisite types grew, and advertised
its products.”

T read the next paragraph of the stipulation:

“That each of said concerns sold its products through its own
traveling salesmen in States and countries other than those in which
its said factory was located, by having said traveling salesmen take
orders therefor, which, when approved, were filled by the goods being
delivered to a_common carrier where the factory was lacated, duly
consigned to the purchaser, title passing to said purchaser on such
delivery.”

In the vear 1800—the beginning of the year 1890—the dominant
individuals in control of those five businesses, as the result of much
negotiation, bronght them together in one common holding, under
the wgis of a New Jersey corporation organized for the purpose.
and faking property with tangible assets of the value of about
$3,500,000, capitalized the agerecate businesses at $25,000,000, dis-
tributed preferred and common stocks pro rata to those inferested in
the constituent concerns, and conveyed to this New Jersey corpora-
tion all the property and businesses of these concerns, thereby imme-
diately, as appears by the evidence, acquiring 96 per cent of the
entirc business of the United Stuaies in cigarettes, and a considerable
portion of the business in smoking tobaceo. When the Sherman
Anti-trust Act of 1890 was passed it found this combination, with
those who had formed it and who controlled it and were then operat-
ing it, combined and conspired to eflectuate what they had begun—
the complete monopoly of the cigarctte business of the United States
of America.

From this comparatively small beginning, which my friend, }:IP-
Nicoll, says was a “simple, typical case” (and I accept his descrip-
tion, Deenuse it is accurate) —sueh simple, typical cases being repeated
again and again during a period of alinost twenty years—you bave
now before the bar of this court a combination which contrqls 80
per cent of the entire production of the United States in little egars,
T4 per cent of cigarettes, 70 per cent of smoking tohacco, 87 per cent
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ent of fine ent, 93 per cent of snufl,

15 acen, S per ¢
yr and twist tobiceo, 80 } ‘ . |
Uf phb 9 !)l‘l‘ coent “1 t[ll’ entire

ond about 143 pet cent of ('ig:11's; besides nt o
pusiness of the United States in the manufacture of l}mrm- pasle, an
indisl_)ensablc ingredient in the manufactare of certain (-1:1.~_.~v.~" of the
products of tobaceo: und you have aleo n {*‘nnn:u! over such l[l(‘l(l}‘[]t;}l
almost equally cssontinl, as tin foll. boxes, containers,

roduets, )
’ a contrel, through the ownership of two-

holders, ete., and you have _ .
irds of the capital stock, of the entire export hu-ines=. .-u}'>.~t:mtmll}'
the entire export business in tobaceo prodiets from the United States
to countries other than the government monopoly countries and Great
DBritain, in the hands of a corporation organized for the purpose
ider eontracts made in Great Britain.

Mercover, this combination duriner the vear 1207 pureliased abinut
¢ per cent of the entive crop of loaf tobacen prown in the United
States of all kinds. and of certain types, =ueh as the fhie-enred to-
baceo of Virginia, North Carolina, and Rouath Carolina. it purchased
searly 60 per cent of the whole amount produced, of hurley tobacco,
pearly 72 per cent of the whole amount produced. and of =wn-cured
tobaceo about 90 per cent of the amount produced,

The statement of the growth of this combination i~ perhaps as well
et forth in the nnswer of most of the defendants themrelves, printed
in the first volume of the record at page 230, as in any other place.
It 1s there said
*The American Tobacco Company hax been asiecessful and prow-
g corporation engaeed in the tobaeeo husines<; its officers and em-
ployees have been practical tobaceo men: investors in its ceenrities
heve had confidence inits manasgement,  These oflicers and employees
have kept in tonch with the tobacco trade and have given study to
the tobacco husiness; they have made investments of the money of
the seenrity Liolders of the company from time to time in tobacco
brands, not with a view of lexssening the competition against the
Eraglds already in existenee, and not with a view of monopolizing the
ﬂ?'?s;n:;s;(’bé:Ul;(:rcél(ilsrhthﬁ t__(-]b:f??o 'i)l}?}lm‘rs was .the l:msmess in which
: sines: se value they were best able to form a
judgment when about to make an investment ”

Tl}ﬁ}r go on with a description, setting forth the essential facts, and

putting upon them the color which from their standpoint would

naturally be expected.

0 The total income of this combination for the year 1907 was $36,-

co{]g:gqo- .SO_‘fhat you have before this court now one of the greatest
inatiens of capital; one of the greatest aggregations dominating

| 1 S I
great industry of the country that has ever been brought to the bar

Of;his court under the Sherman Aect.
. t}(lluesh(_m for this court to consider, and which I approach with
¢ seriousness which the subject demands, is whether such a
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combination can be maintained in the face of the express prohibition
i the act of Congress, or whether that act of Congress is competent
to reach and to control and to split up that monopoly.

Judge Coxe, in the court below, in his opinion described this com.
bination in the following language: '

“The Tobacco trust, so called, consists of over 60 corporations

. . . . - N H
which, since January, 1890, have been united into a gigantic com-
bination which controls a greatly preponderaling proportion of the
tobacco business in the Umited States in each and all its branches
in some branches the volume being as high as 95 per cent. Irior to
their absorption many of these corporations have been active com-
petitors in interstate and foreign commerce. They competed in
purchasing raw materials, In manufacturing, in jobbing, and in
selling to the consumer. To-day those plants which have not been
closed are, with une or two exceptions, under the absolute domina-
tion of the supreme central authority. Iiverything directly or indi-
rectly connected with the manufacture and sale of tobacco produects,
including the ingredients, the packages, the bags, and boxes, are
largely controlled by it. Should a party with a moderate capital
desire to enter the field it would be difficult to do so agaipst the
opposition of this combination. That many of the associated cor-
porations were not coerced into joining the comnbination but entered
of their own volition is gquite trie, but in many other instances it is
evident that if not actually compelled to join they preferred to do
so rather than face an unequal trade war in which the odds were
all apainst them and in which success could only be achieved by
a ruinous expenditure of time and money. * * * Since 1900
this vast interstate and foreign trade, which was formerly carried
on by this large number of competing companies and individuals
1s now carried on by onc combination. The free interchange of
commerce has been interfered with, hampered, diverted, and in
some instances destroyed. Though it may be greater in volume,
it does not flow through the old channels; it is not free and
- unrestrained.”

Judge Noyes in his opinion makes a statement which is an equally
striking deduction from the evidence in the case. Ie says, at page
316 of Volume I of the record:

“The hold of the defendants upon the tobacco industry of the coun-
try has steadily increased since the formation of the combination.
There is only one branch of the industry which they do not have
within their grasp—the cigar branch; but their predominating in-
terest in all of the other branches is not lessened by the fact that
they have not, as yet, obtained control of this branch.”

And again:

“ Subject to the economic limit that prices can not be fixed so low as
to deprive the grower of inducement to raise future crops, the extent
of the defendants’ purchases of tobacco leaf necessarily gives them
large power to fix the prices to be paid for the types which they
require. Prices may be regulated, as the defendants assert, by the
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- {he difficulty hero is that the demand
aw of Suptp]ycgltlzgrgtf;m;ﬁét?ngllv, from (m{y one source. To whom,
for WY lypcan the g,rowers of Rurley or Virginia cun-cured tobuaceco
fgrefampre(; s if they refuse the prices offered by the defendants?
SEH é‘lelir];rl p the production by the defendants of by far the greater
art clnlfnthe tg,bacco used in ihis‘country'givos the power to (‘tlj'ntljfltlﬂ-li
. e of the manufactured article, subject to the cconomic linit tha
fmis ed too high the consumer will give up the use of tobaceeo.
1It 15 if)t a question of going to another pmrlucop. No other producer
could supply the amount required. Where will the users of sm;if
obtain it 1f they are unwilling to pay the prices charged by the

?
de‘f‘ell\lf(i;g{t)i'ér, the defendants possess an even greatvr power m't."rlt.hc
prices of raw materials and finizhed prodnets than the statistics
which we have noted indicate. It is apparent from the record that
they are the dominating factors 1n the lnlmcmr1\mlnst1‘y. Other pro-
ducers are scattered and do not act together. “They are not in a posi-

tion to initiate price making. They must follow the action of the
defendants.”

Now, the defendants challenge the accuracy of these ~tatements, and
deny the justice of the decree rendered. The court below, as has
been pointed out, adjudged that the American Tobacco Company
and its principal subsidiary companies, those controlling these great
lies of scparate tobacco product industries, such as sauff and chew-
ing tobaeco and plug and twist, and licorice paste, were each of them,
in and of itself, combinations in restraint of trade. and it enjoined
them from participating in interstate conunerce until they should
restore reasonable competitive conditions.  Tt, morcover, enjoined
(ke American Tobacco Company from the beneficial ownership of, or
from participaling in, the control of the great mass of corporations
whose stocks it had acquired in the manner set forth in the bill.

The defendants challenge the accuracy of that decree, or the justice
of those characterizations upon substantially these grounds, as I
und.erstand them: They say first that the business which is com-
plained of here was not interstate commerce, and on that point they
plant themselves on the Knight case; and they say that they have not
ind do not constitnle a monopoly. The court below did not adjudge
that they were within the second seetion of the act. The court below
chos:e to put its Indgment exclusively upon the provisions of the first
Sf?cthn of.the Sherman Act; and finding them to be severally com-
binations in restraint of trade, said it was not necessary to consider
thf} full effect of the second section and to adjudge the defendants
iﬁg’ Of,r];:;’g(;f”lilzti“g or attempting to monopclize interstate com-
© purchase op en t‘m;s. say t_hat wlx:}t they havc.done has been stmiply
strictive covgmgfsr y a}I(fn‘l t;‘_f:e to time, protecting themselves by re-
enirely s_«_uc 1 as this court and other ('OI'II'.tH ]1:1\:0 held to be

Per to secure to themselves the beneficial effects of that
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which they paid for; and that, buttressed by the laws of the States
under which they have been orgamized and ander whose laws they
have acquired title to this property, they can defy the federal law;
becatise they are not, within the purview of the things of which com-
plaint is made, conducting interstafe commuerce,

Therefore the first constderation is whether the facts alleged and
proved here show that these defendants were or were not engaged in
interstate commerce with respect to those things which are embraced
in the petition, and which were the subject of the decree below.

On that point we are again not left to conjecture, because in the
same stipulation to which T referred a few moments ago, Govern-
ment’s Exhibit 8, at page 31 of the fifth volume of the record is the
following stipulation:

“We admit that all the vendors and corporation defendants men-

tioned 1n the petition as engaged i the manufacture and ele of
tobacco products "—— '

And that is practically all of themn

* Except Imperial Tebaceo Company (Limited), purchased or now
purchases some or al] of the requisite raw material in States or coun-
tries other than those in which the factories were or are located, and
had or has it transported thence throngh the medium of common car-
riers to said factories, and employed or employ traveling salesmen
who solicited or solicit in States or ecuntries other than those in which
the factory was or is located, orders for the tobacco products which
by them were or are transmitted to said factory or other chief oflice
of the manufacturer, and, if approved, they are filled by the deliver
of the goods to a common carrier where the factory wus or is located,
duly consigned to the purchaser, title passing to said puarchaser on
said delivery to the common earrier.”

My learned friends on the other side ascribe great weight to the
clause in the stipulation to the efTect that the title to the goods, orders
for which are solicited in this way in foreign States and countries, for
the sale of the manufactured produets of tobaceo brought from 20 dif-
ferent States to 20 other different States, passed to the purchaser on
delivery to the carrvier at the particular place of manofacture, to sus-
tain ihe contention that they wre not within the field of interstate
commerce.

On this point Judge Coxe in the court below made this pertinent
ohservation. Ie says:

“It may be true that there are individnal inembers of this com-
bination not engaged in interstate commerce—manufacturing com-
panies merely—and, therefore, not engaged in commerce within the
rule cnunciated in United States ». . C. Knight Company (150
U.S.,1). Dut here the complaint is made, not against the individual

-conspirators scparately, but against the combination as a whole.
Has it monopolized or restrained any part of interstate or forexgn
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I so. it would scem that 1t s liable under the act. To
Dustrate: A s o manufacturer of tobuceo in New Yorks I 1 a
k aw material in Kentueky; € 15 a jobber in Pennsylvaniag

i ’ .
Egy}‘)of 21 rotailer in Boston. B sends the leaf tobaceo from Louis-
alle to New Yorle .\ manufactures 1t 1nto smoking and chewing
tobaceo, and sends it to C at Philadelphia, .\\'lm n tarn :-slilp.-% it 1o
D at Boston, who =ells 1t to the puhh‘c. Sshoukl A, B, C, and 1
enter 1nfo a copurtucl‘shlp to do as a firy what thev have hitherto

done as individuals, can theve be a doubt that the firm woull be

engaged in interstate commerce.

commerce?

Judge Coxe then referred to the adinission which 1 have just read
o your honors i the stipulation, and sard:

6 Tf the contention of the defendants, that this does uot con~titute
interstate commerce be correct, then it would ceem to follow that no
one can be engaged in such commerce unless he he a carvier, comton
or private, between the States * % % In other words, although
the so-catled ¢ Tobacco trust’ is buving raw pumterial und seiling
its completed products in the muarkets of the world, 1t i not engaged
in “trade or commerce among the several States or with foreign
nations,” becanse carriers are employed to convey the goods from
State to State and to foreign countrics. T can not but think that

this is too narrow a construction * * * |

Judge Noyes, in the court below, after rehicarsing the facts, said:

“They clearly show traflie hetween citizens of different States and
the purchase, sale, and exchange of commodities across state lines
to show that the defendants are direetly engaged in commeree among
the States and the subject to the federal antitrust statute. o
A point is made that this combination did not engage in nterstate
commerce in respect of sales made by traveling salesmen, because
the title to the goods sold passed to the consignee when delivery was
made to the common carrier in the place of manufacture. DBut the’
defendants engaged in interstate commmerce when they sent their

sslesmen into different States and accepted and filled the orders
obtained.”

This selling business is a little more fully described by Mr.
Hill, vice-president of the Ameriean Tobacco Company, in the testi-
mony in the second volume of the vecord. At page 103, in the fiest
Ip.]_a(-e, Alr. Yuille says that they bave a commitiee, and that the execu-
tion of what they conclude to do in the southern field in the purchase
of leaf is intrusted to hiny, and that he is a member of the commitiee.
He says:

L . .

. 1}0 give our buyers an idea of about what average we want to
?er}tr Jor a certain grade of tobacco. We instruct them to buy a
ain grade of tobacco at about an average price; ” '

an : : :

chg .that the American Tobacco Company has a representative pur-
1 [ 3 M y . .

Sta: ug tobaceo in substantially every tobacco market in the United
es.

Mr. Hill savs . .
Hill says, at page 204, that there are four selling departments,

in char ; i i i
ge of two men, who, in their turn, have their salesmen under
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- them. He is speaking now of the general selling of everything but
plug tobacco and its product. Ile says, at page 203:

“The four departments are Duke’s Mixture department, the long-
cut and little cigar department, the plug-cut department, and the
cigarette department. And each one of these is in charge of two
men, one of whom is supposed to be in New York constantly and the
other out among the salesmen, alternating their positions from time
1o time, and these two men formulate schemes and plans and devigs
methods of advertising the different brands and employ salesmen to
look after the products under their control throughout the country.
" “(Q. Have these men under them salaried agents who are either
traveling or stationed in all the cities or States of the Union?

“A. Well, for instance, you take the lon§ cut and the Iittle cigar
department, they would not have men in all the States of the Union,
for the reason that that class of goods is not sold in every State.

- “Q. But in most of them I presume it is? |

“A. The country is scattered over with salesmen representing
either one or more of these departments. :
- % Q. In every State or important locality ¢

“A. Yes, sir. - _

S 4Q. And Jou either have salaried agents or men traveling in all
these places? L
~ “A. Yes, sir; the men in the ordinary course of business solicit
orders and secure orders and send them in for the goods.

- % Q. And do those orders come to your department? ‘

“A. They come to those departments I have mentioned, but not
directly to me.” - ' ' :

. Mr. Dula, the vice-president in cha.rge' of the plug business, testi-
fied in the same volume, at page 465. He was asked how many men
there were in his plug éepartment, directly employed by the Ameri-

can Tobacco Company, and he szid that they nsually ran from 250
- to 330 or 340. | | - "

“Q. And those men are scattered about through the different
~States of the Union doing the character of business about which you
have told us? ' '
- “A. Yes. ' -
. “Q. What, generally. speaking, is your method of distributing
your plug tobacco? Do you go directly to the retailer or do you dis-
‘tribute it to the wholesaler? . L .
“A. Our policy is to sell through the wholesaler, but there are
- exceptions. In some places we sell the retail trade direct because
there are so few jobbers to distribute it. - |
“Q. Have you a uniform price for the sale of your plug products
throughout the United States? SR
.. _“A. We have, excepting a divisional line between the West, where
the freight is so much higher; we add more out there. . =
- *Q. Do you sell these goods at the same price, excluding for
. the present this freight consideration, to all parties, to all the job-
“bers to whom you sell at all, in all the States of the Union? "
"“A. We have a different discount.  OQur general discount on plug
at the present and for some time has been 7 per cent from the face .
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but in the New England States it has been 8 per cent

of the bill, and 2 per cent for cash. That 2 per cent

from the face of the bill

lies everywhere. i . .
foﬂ &S%saﬂpyﬁr rulrgto bill these goods freight paid up to the pomnt

of destilgatiop?
4, Yes, BII. .
“Q. Where are the shipped from?
~ A, They are usually shipped from_the factory where they are

ma}‘d&: Tﬁese men in the field who are taking orders send them to the

jobbers, or the jobbers otherwise obtain them and then the orders for
the goods are sent in to your department at 111 Fifth avenue, New

York, are they not? ] .
?‘L’ Not thgse particular orders; but the jobbers send their orders

in to us for goods. : ) )
" (). That 1s 'what I mean. The jobbers send their orders to 111

Fifth avenue, and then the goods, through the department at the
ners] office, are ordered shipped out from wherever they happen to

manufactured ¢ .
4A. Orders are issued on the factory where they are made usually.

~ “Q. And those factories are located at perhaps a dozen places
throughout the United States?
“A. There are several places.”

" Without entering into an enumeration of all the authorities which
are recited in the respective briefs bearing upon the definition of
what constitutes interstate commerce, which Mr. Justice I’eckham
(in the Hopkins case, 171 U. S. 578-597) said was a definition not
asily given so that it would clearly define the full meaning of the
term it is sufficient to point out, as Mr. Justice Holmes said in the
Swit case (196 U. S, 375, 398), that—

: “Comme;'ce among the States is not a technical legal conception,
but a practical one, drawn from the course of business.”

-':"The case of United States v. E. C. Knight Company (156 U. S. 1)
18 the great bulwark of the defendants, under which they, in effect
make their last stand. ; . :
- Mr. Johnson’s first point was that this case is ruled by the Knight
tase, which he characterized as “the bulwark of state control of
state matters.” .~ - - -~ - : o
* - Therefore it becomes necessary to enter upon a rather nice analy-
9s of the Knight case, to see how far, if at all, it does apply to this
controversy, = . S R
- The petition filed in that case attacked certain contracts made by
-.:ll:: Searles on behalf of the American Sugar Refining Company for
I igllu]‘ﬁmse of four separate refineries in the city of Philadelphia.
ihe d: tr'OSt an 1mpertinence to rehearge to this court the facts or
o 'socn ine of that case; but the fact is that the scope of that bill
ucud arrow, and the averment of.facts restricted to such a small
pass, that it presented, as the majority of the court found, simply

o 22513—-10—.__‘ 2 o
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this question: Whether or not, under the Sherman Act, the Goy.
ernment could maintain a bill for a reseission of contracts of sale
‘and purchase of four manufactories in the city of Philadelphia, be.
cause by the acquisition of those manufactories the purchaser secured
96 per cent of all the manufactories of sugar in the United States,
Judge Butler, in dismissing the bill in the circuit court, sajd:

. “The contracts and acts of defendants relate exclusively to the
acquisition of sugar refineries and the business of sugar refining iy
Pennsylvania. They have no reference to and bear no relation to
commerce between the States or with foreign nations *. * *- It
is the stream of commerce flowing aeross the States and between them
and foreign nations that Congress is authorized to regulate. To

prevent direct interference with or disturbance of this flow was the
power granted to the Federal Government.”

Upon this finding of fact, the bill was dismissed, and on appeal
a majority of this court approved of the action of the trial judge,
and treating the whole question to be whether, conceding that the exe-
cution of these contracts, and the conveyance to the American Sugar
Refining Company pursuant thereto of the four refineries embraced -
therein, would give the sugar company a monopoly in manufacture,
held, that sueh monopoly could not be directly suppressed under the
act of Congress, in the mode attempted by the bill; because, while
the power to control the manufacture of a given thing involves ina

~certain sense the control of its disposition, this is a secondary, and

- not the primary, sense, for although the exercise of that power might-
result in bringing the opcration of commerce into play, it did not
control it, and affected it only incidentally and indirectly. )

“ There was nothing in the proofs,” said the Chief Justice, in writ-
ing the opinion of the court, “ to indicate any intention to put a re-
straint upon trade or commerce, and the fact, as we have seen, that
trade or commerce might be directly affected was not enough to
~ entitle complainants to a decree. The subject-matter of the sale was
shares of manufacturing stock, and the relief sought was the sur-
. render of property which had already passed, and the suppression
“of the alleged monopoly in manufacture by the restoration of tue
status quo before the transfers; * * *” (156 U. S. at p. 17.)

. The decision in that case, as is seen, turned upon a pure question .
of fact. Of course, 2 decision upon a question of fact binds neither
the court nor anyone else in any subsequent case arising out of
different facts. The proposition of law involved was that the Stales
were left by the Constitution to the exercise by them of their police
 power over persons and property within their borders, while _tbe
~ Constitution gave to Congress the exclusive power to regulate com-
" merce among the States. .The Chief Justice drew the distinchion
very carefully. ' | B
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4 The regulation of commerce,” he said,

4. Tooto the subjects of commerce and not to matters of internal
Pgﬁfilesctgntmcts t]0 buy, sell, or exchange goods to be transported
smong the several States, the transportation and its instrumentalities,
ond articles bought, sold, or exchanged for the purposes of such transit
among the States, or put 1n the way of transit, may be regulated, but
this is because they form part of interstate trade or commerce.

- #There was nothing in the proofs to indicate any intention to put a
restraint upon trade or commerce, and the fact, as we have seen, that
irade or commerce might be directly affected was not enough to en-

title complainants to a decree.”

" That was the pith of the whole decision; and on the findings of
fact, assuming the correctness of these findings of fact, no other con-

clusion could have been reached. _ _
. Mr. Justice Harlan dissented, drawing a different inference from

the same facts. His inference was that a broader conclusion was
required and that the acts of the defendants should be regarded as
indicating a distinet intention to monopolize interstate trade and
commerce in sugar. That view of the Knight case has been taken
wherever it is spoken of in any of the subsequent decisions of this
eourt. : : '

- Thus, Mr. Justice Peckham, in the very next case that came up,
the Trans-Missouri ease (166 U. 8., 290), said: '

“We have held that the trust act did not apply to a company
engaged in one State in the refining of sugar under the circumstances
detailed in the case of United States ». E. C. Knight Company
(154 U. 8., 1), because the refining of sugar under those circum-
stances bore no distinet relation to commerce between the States or
with foreign nations.”

_A]ld in the Addyston Pipe case (175 U. S., 211, 240), the same
justice said: S o o

f,h“ The direct dgurpose of the combination in the Knight case was
1¢ control of the manufacture of sugar. There was no combination

_ gr cl;greement_., In terms, regardlpg the [uture diSQosition of the manu-

_h?terusrtﬁear(;tmle; nothn’i‘g];) lookull]g_btlo a transaction in the nature of

. ommerce. e 1 1

manufacturer of the sugar Sl 1ntent10n\ OFI f,he part of the

' fi_id IfOt‘_S“PI‘le that needed proof.\ T - -
, In the Northern Securities caso (193 U. S5 197), Mr. Justice Har-
i, Writing the prevailing opinion, said of the Knight case: '

L. “ St . X . - . - . ’ . ' . - - . . .
ol Tlt?ttltlhe agreement or arrangement there involved had reference
o {h ol e manufacture or produetion of sugar hy those engaged '
o e alleged combination, but if it had directly embraced inter-

te or international comm 1
._ ) : erce it would then have b
_ﬂ}e ggfltru_st act and would have been illegal.” - - covered by
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And Mr. Justice White, in his dissenting opinion, referred to it
in this language: . L

“Take the Knight case; there, as the contract merely concerned
the purchase of the stock in the refineries, and contained no condj-
tion relating to the movement in interstate commerce of the poods
to be manufactured by the refining companies, the court heﬁl, a8
the right to acquire was not within the commerce clause, the fact
that the owners of the manufactured product might thereafter go
act concerning the product as to buré)en commerce there was no
direct burden resulting from the mere acquisition and ownership.”

~ In the Swift case (196 U. 8., 375) Mr. Justice Holmes referred to
the Knight case and said tbat the case at bar was not like the Knight
case— :

“where the subject-matter of the combination was manufacture and
the direct object, monopoly of manufacture within a State. How-
ever likely monopoly of commerce among the States in the article
manufactured was to follow from the agreement, it was not a nec-
essary consequence nor a primary end. Here the subject-matter is

sales, and the very point of the combination is to restrain and mo-
nopolize commerce among the States in respect of such sales.”.

In Loewe v. Lawler (208 U. S., 274) this court said:

- “We do not pause to comment on the cases such as United States
». Knight ” [and two or three others] “ in which the undisputed facts
showed that the purpose of the agreement was not to obstruct or
restrain interstate commerce.” -

The nearest case that I know of in the books, in its facts, to the
Knight case, is the decision of the circuit court of appeals in the
sixth circuit, in which his honor Mr. Justice Lurton wrote one of the
- opinions—the case of Bigelow v. Calumet and Hecla Mining Co. (167
- Fed. R., 721). There suit was brought by a stockholder of a mining
company of Michigan to restrain another mining company of the
same State from voting on the stock of the first-mentioned company
held by the second, and by a separate bill to question the legality of
a purchase by the defendant mining company of additional copper-
- producing lands in Michigan, claiming that the purchase of the stock
and lands was void as a restraint of trade and an attempt to monop-
“olize, contrary to the antitrust law. The bill was dismissed at cir-
cuit, and that action was affirmed in the circuit court of appeals, upon
the ground that the acquisition challenged in each case was not
. interstate commerce, and did not directly, immediately, or necessarily
operate as a restraint of commerce among the States. - -

_“The Knight case, in its last analysis,” said Judge Lurton in writ-
ing the opinion of the court, “is but a striking illustration of the rule
" that the monopoly or agreement to come within the act must directly
and: immediately affect interstate commerce. - Confining the case to
 its facts, it establishes the proposition that a mere combination be-
‘tween manufacturers only, by which a monopoly of product results,
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is. “thout other special circumstances, suflicient to justify an
fétli]x?:’i:tletll-lt?ention undgr the act to undo a contract by which such
monopoly has been brought about. That the product thus monopo-
lized by such combination of mere wmanufacturers may ultimately
find itself into the stream of interstate commerce 1S there held not
to be such a special circumstance as to constitute the direct and im-
mediate effect upon commerce among the States as to bring the

sgreement within the act.”
. The court reviewed the facts in the case, and said:

" 4When all is said that the facts justify, the acquisition of the vot-
ing power of a majority of the capital shares of the Oceola Consoli-
dated Mining Company and its proposed exercise by the selection of a
board, & majority of which to be composed of the members of the
board of the Calumet and Hecla Company, is the main fact upon
shich the complainant must invoke the prohibition of the act of
Congress.. That fact is not enough. That the two companies are 1n
s sense competitors, and that the prodnct of their mines will ulti-
mately go into interstate commerce, is far from making out a case
of direct or necessary and immediate interference with ’ﬁ)at kind of
commerce. They do not show that even a monopoly of the product
will ever probably ensuey to sny nothing of the utter absence of any
material evidence indicating that such a monopoly in the product of
two contiguous mining companies would direct?y or necessarily affect
tommerce among the States. No express matter is shown by which
anything is to be done or left undone from which an unlawful re-

straint must, or will, probably happen.”

After pointing out that the power of stock control which the de-

fendant had acquired was not enough to bring the case within the
act, he added: '

“On the other hand, that power may be a mere preparation for
the doing of acts which will directly and necessarily interfere with
the freedom of that kind of commerce which it is the purpose of
Congress to protect. When this unlawful use of the power shall
result In an unlawful restraint, or further steps shall point to results

| gaﬁz affecting such commerce, there may be interference by the

. Now, in the Knight case, Chief Justice Fullér said:

The power to regul i i

. Ver. gulate commerce is the power to prescribe the
mLede;; _W%llch commerce shall be governed, and is a ppower inde-
Emen of the power to suppress monopoly. But it may operate
whicg:ressmn of monopoly whenever that comes within the ru?es by

commerce is governed or whene ion is i
: ver the transaction is itsel
3 monopoly of commerce.” - ' . ' ' - !

I C oy ) e - . : :
.342:]3?;)3 :Hpr.th_ern churltles ca.se,.' Fhe _‘com.'t said (at pages 337-
i . ) . -
" b'll;l;lsehstrong arm of the National Government may be put forth
 Merp _-i_l\zay* ql}r 1(:bsstructlons t(i thg freedom of interstate com-
i .1, -, dhe means employed in respect of th ina-
mf;lllli f&rt:fedené)y the antitrust act, and which Ié.Jongress df:eeg:gcllblgltla:-
Hane to the en to be accomplished, was to prescribe as a rule for
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interstate and international commerce that it should not be vexed by
* * * monopolies which restrain commerce by destroying or re-
stricting competition * * * and all, we take it, will agree, ag
established firmly by the decisions of this court, that the power of -
Congress over commerce extends * * * to every device that may
be employed to interfere with the freedom of commerce. * *
We need only say that Congress has authority to declare and by the
language of 1ts act, as interpreted in prior cases, has in effect declared
that the freedom of interstate and international commerce shall not
be obstructed or disturbed.” !
. In subsequent cases care was taken to point out that the acl was
violated and commerce would be treated as restrained wherever a
combination was found to exist which had ¢Ae power to suppress com-
petition and restrain trade. _ o
In the Northern Securities case, among the propositions which
Justice Harlan, in the prevailing opinion, states could be plainly de-
duced from the former decisions of the court, was this:

“ That to vitiate a combination, such as the act of Congress con-
demns, it need not he shown that the combination, in fact, results or
will result in a total suppression of trade or in a complete monopoly,
but it is only essentialp to show that by its necessary operation it
"tends to restrain interstate or international trade or commerce or
tends to create a monopoly in such trade or commerce and to deprive

the public of the advantages that flow from free competition”
{p- 832.)

Tt was the power of the combination to restrain trade and stifle
competition which led to its condemnation in the Northern Securities
case. In the Harriman case (197 U. 8. 244), the chief justice said,
with respect to that Northern Securities case: |

. “Some of our number thought that as theé Securities Company
owned the stock the relief sought could not be granted, but the con-
" clusion was that the possession of the power, which, if exercised,
would prevent competition, brought the case within the statute, no
‘matter what the tenure of title was.”’ ~ ' ‘
' In like manner, the fact that the defendants have been permitted
to consolidate or merge corporations under state laws has no bear-
‘ing, whatever, and can not’ be erected as a barrier against thé
power of the National Government under the act of Congress to say
that they shall not use that tenure of title for the purpose Of
maintaining - or creating a ‘restraint of - trade. Their tenure 1§
not challenged. The validity of their incorporation, of their con-
solidation, of their merger, is not questioned. The ownership of
" their property is not sought to be interfered withj; but the Govern-
ment says that by these things, valid in themselves, they have created
a combination amounting to a monopoly, which interferes with the
free and unrestrained course of commerce among the States or with
foreign countries, and that it must be stopped.” "
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. The real question, as was said by the chief justice in t'he I.{night
cdse, 15, therafore, whether or not the contract or COITIblnatIOIl at-
acked tends to deprive the public of the advantages which ﬂo'w from
free competition ; for, it makes no difference, as has been decided by
this court, how the obstruction is created, or what the nature of the
shstruction is—whether it be, as Attorney General Knox said in the
Northern Securities case, “a mob, a sand bar, or a monopoly.” In
whatever form it arises; when your honors find an obstruction to
the free flow of commerce and trade among the States, whether n
the nature of a contract, combination, conspiracy, or monopoly, it
is the duty of the court to strike it down. .
* The conclusion reached in Loewe v. Lawlor, the Danbury Iat
case, was put by the chief justice upon “ many judgments of this court
to the effect that the act prohibits any combination whatever to
secure action which essentially obstructs the free flow of commerce
between the States, or restricts, in that regard, the liberty of a trader
to engage in business.” _
- What the Government attacks, and what the court below decreed
to be illegal in the case at bar, was not the mere acquisition by one
manufacturing eompany of other manufactories within a State; but
it is a combination, composed of sixty-odd separate corporate entities,
and a great number of individuals, spreading its tentacles to the
remote parts of the United States and its possessions, and into for-
eign countries; purchasing raw material in a dozen States, shipping
that material into other States where it is made up into various
commercial products which are then sent for distribution to different -
dlst.rlbutmg agencies in various States, pursuant to orders obtained

F‘Y lis many agents in every State and Territory of the Union. It

15 the control of this business ; the domination of trade and commerce

w the products of tobacco amounting to millions of dollars in value

and to enormous proportions of the entire commerce of the country in

such ar'tlcles, which gives to this combination the absolute control of

E;et;)umnfass, and 2 power, whicp may be e:;:ercised or not at the will

e coﬁil In control of the combination, which constitutes a restraint .
I'defendari::c: :mong thle. States, and demonstrates the fact that the

trade e o r monopf.o lzing or attempting to monopohze the ent}re

rarions munf:n}lerf!e of the United States between the States and with

e ries 1111 tobaf:co and its manufactu‘red products. .

tion act,uall e‘)ilamp e, as instances of ’fhe way in which this combina-

Dhge 956 ¢ }J;’eroe:‘i Opelrate, two letters in Vol}lme II ?f the re(':ord. At

' Americn 'Tobea 15 ncoetter. addressed by .Vice-President Hill of the

+of the Ameries cco Company to & Mr.. Cobb, who was thg president

rican Cigar Company: o LT
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“My Dear Mz. Cose: At Mr. Duke’s suggestiofl O —

Mr. Duko was the president. Mr. Duke is the great guiding in-
telligence of the whole combination. He was touchingly referred
to yesterday as a second Warren Hastings, because, like Warren
Hastings, he is amazed at his own moderation, when he thinks of the
extent of his power, and what he really might have done.

. Now, what is Mr. Duke’s suggestion?

“At Mr. Duke’s suggestion I write you to the effect that a plan hag
about been decided upon which differs from the one that was being
considered before you left, and, as in carrying out this plan it will be
undesirable to give control of any brands to individuals in any part of
the country, Mr. Duke requests me to write you explaining it,so that in
case any of our customers go to Habana you will not promise them
control of any special brand. Mr. Rothschild, of the Waldorf-Astoria,
will go to Habana to-morrow, Saturday, and we understand he will
try to make arrangements to secure other Habana cigars than ours.”

. Rash Mr. Rothschild!

“Mr. Duke’s idea is to make s confidential arrangement with
the Messrs. Park & Tilford and Acker Merrall & Condit by which -
they will sell Habana cigars both to the consumer and the retailer
at present cost, so that the retailer will be paying exactly the same
price as the consumer. Of course, it will be necessary to keep this
matter entirely confidential. The result will be a demoralization
of the business for such length of time as may be deemed desirable
to continue on this basis.”

This is another one of these “ typical transactions.” )

. “The final upshot will be that the importers will be forced into
an arrangement by which they will maintain prices agreed upon.
This plan is considered the more desirable at this time for the rea-
son that if we tr({r to regulate the profit at the present time it
would mean an advance in our goodIs) to both wholesaler and re-
tailer, which would give a decided advantage to independent fac-
tories in securing business, but we feel that when our goods are sold
to the consumer at present cost there-will be no opportunity to get
- much business for independent factories. Mr. Duke expects to have
an interview with Messrs. Park & Tilford to-day to ascertaln if
- this plan will be carried out by them. Will you kindly extend m
. regards to Mrs. Cobb and your daughter, and remember me to a
i}_f our folks in Habana, and, with sincere regards for yourself, be-
ieve me, . : . : :

L ’Yours, very truly, .. Perowvav S. Humw” .
- Now, one other letter from Mr. Dula, which will be found at
- page 549. 'He is another of these vice-presidents, these inconsid-
. erate people arising sometimes to the dignity of vice-presidents, t0

‘whom one of counsel referred in his opening. = e
> At Page 549 of the record Mr. Dula writes to “ Dear Middleton.”
- “Dear Middleton ” was in charge of one of their enterprises. |

- “Drar Mpreron: I notice from the reports of our salesmen in
- Kentucky that both ‘Index’ and ¢ Dipper’ are making some head-
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o ¢Star’ or sweet goods sections, which is due, I think, to
theyfact that the jobbers are chargm% a pretty high price for ‘Star,
-~ while the manufacturers of the two rands named are offering very
Jiberal inducements to the retailers to push their brands. Tl‘lere 1
3 wide difference therefore in the cost to the rgtaxler between ¢ Star

and the other brands which doubtless is eausing them to discrimi-
nate in favor of the opposition. It has occurred to me that 1t wo,u_ld
be well for you to put on an extraordinary deal on ‘Uncle Sam’ 1
Kentucky and put two or three good salesmen out after the business.
I understand ‘Ii)ipper’ is sold with a gratis of 2 pounds free in 12

ounds, and if you go in to make a fight I think you should do at
east as well. Iy know your feelini about making money, but should
you enter into a campaign of this kind and thereby somewhat reduce
your profits the cause will be well known at this end of the line and
there could not possibly be any criticism. Anyway, I would be
willing to bear tﬁe brunt of that. As you know, we are making
s prefty vigorous cnmﬁgign both on 8 ug and ‘Scrapno’ in the
scrap territory, viz, Michigan, Indiana, Ohio, and Pennsylvania”——

These local manufacturing concerns, which come within the four
corners of the Knight case—

“4and the results thus far obtained are very g'ratifving. Just recently

Scotten has become very active on ¢ Yankee Girl” plug 3 by 12,

90 ounces, 4 space, which he sells at 26 cents per pound, less 10 per
cent and 2 per cent, with varying deals. This brand seems to be
doing ver{ well, and I think is helping our fight against scrap
tobacco. Vhile I am glad to have help in the fight against scrap,
I would very much prefer to see the result of that help going to
brands in which we have a larger interest than we have in §:otten’s,
and therefore I would suggest that you consider getting out a similar
piece of tobacco and jump into the fight just a little bit stronger
than Scotten is doing.” _ -.
- There is some more of that. Those are read simply for the purpose:
of illustrating the methods adopted by the defendants and the
meang w.hich are gpen to thém_ to carry them out on a large scale. . .
Now, In. my view, the whole argument of the defendants is based
upon g misinterpretation of the evidence in the case. It gives to that
evidence a construction which'is not warranted. It seeks to confine
the controversy to a consideration of the purchase of the property
Of one manufacturing company by another. It .argues, what is not
dlsputefi, ‘that under the laws of the different States referred to,
power 1s given for the formation of corporations for the purposes
of manufacture, to acquire property, and to consolidate and merge
:ﬁ;?g;%tl.qns. : éll of this is perfectly true, but it does not answer
Wi E‘iﬁ made’ by the Government - upon the evidence presented.
hay the Goverm}lent points to is a combination effecting its pur-
pose under a variety of forms, reaching out+ and cbntrolling the
entire trade and commerce in tobacco throughout the United States,

and gffecting this cqpti'ol by divers and sundry methods, all shrewdly

way in th

Y
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selected as appropriate to the main- purpose, which, despite digs.
claimer, eloquently proclaims itself throughout the entlre history
of this great combmatmn——namely, to secure a monopoly of the |
tobacco business in the United States and between the Umted States
and foreign countries.

The five concerns which were orgamzed 1 1890 were admlttedly
in competition. I say “ admitfedly ” because the facts are admitted,
and the conclusion is irresistible that they were in competition, Wlth
each other, in interstate and foreign commerce. YWhen they were
comnbined they were an unlawful combination. The Sherman Act
came into existence and found that unlawful combination. That
combination has been extending from that time on, acquiring first
one and then another competing business; reaching out its control,
ever widening, widening, widening its sphere of operations, until it
has secured absolute control of this enormous industry. :

What have they done? They cite cases supporting, as the cases -
undoubtedly de support, the perfect legality of selling properly
with a covenant by the vender not to destroy the value of the property
which he sells; but they have bought companies when they have not
taken a covenant from the vender at all. They take an extreme
covenant from every member of the board of directors, and from the
principal stockholders besides. This record shows a systematic
tendency, a repeated system of acquiring competitors, buying their
properties, buying their stock, buying anything that they can get
in order to secure their control. :
~ .+ The fact of the acquisition of control is aduutted and the motive
alone is denied. Let us see about the motive. It speaks for itself
eloquently. Take, as an example, two pieces of evidences in volume
IT, at page 316:

“¢Dpap Mr. Hin’ "——
~ This was Mr. Iill, the v1ce—pres1dent———

“‘Dean Mr, Hiw: Your favor of the 16th instant recd., W1th in-
closure, which I return herewith. I have just returned from a Jittle
- western trip looking after our tobacco interests. We have put our

forces to work in St. Louis again and think we can get some more of -

the business of “ Orphan Boy.” I am sending you a list of jobbers

who must be made to feel, in some proper way, that it is not offensive
- to you to handle M. Q. You will know best how to do this.’”

. If he did not, nohody did!

“““When you see Mr. Neudecker of Baltnnore, please explain to

l&n} ”not to make the impression upon his trade that the R. T.

| That s, the Reynolds Tobacco Company— I.
"“belongs to the trust. . o N '
s Yours very truly, | 3 | o ‘ _' ' B. L. DU‘LANE‘L”’
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oo that is Mr. Hill. : '
" i'}:?ll, at page 319. This is 2 longer letter, a letter addressed to

yr, Hill by Mr. B. L. Dulaney, from Bristol, Tenn.:

“ . Until the receipt of your letter of the 16th instant I
Badlgésszes(;ntogntertain any ls]ucrg_estion to the effect that you have
' pot been treating our company rfqzurly, and I still regret very much
{0 be foreed to believe 1t. . )
" #You complain of not being able to see me, when you certainly
know that when I was in New "York, o week or so ago, 1 visited your
office three days consecutively, and on one day waited all the fore-
noon, without being able to see you; and there was no fact in con-
pection with our sale to you more clearly set out than that I could
not and would not give this business any considerable part of my
time. And yet I have been forced to give it much more thought and -
atiention than ever before; and, if I understand your position now
toward us we are simply in the attitude of a prisoner in chaing with
mock instructions to do the impossible.” ’

_There never was a better description on earth of the plight of
these so-called controlled companies, full and complete evidence of
which you will find in this record, that they were in the plight of
prisoners in chains, with mock instructions to do the impossible.
That is the competition they were instructed to carry out.

“You promised to buy our leaf and furnish it to us at the same
grice you do to the A. T. Co.—at cost and carriage. But the two
shipments made us have been of such quality and price as to offer no
encouragement. '

“You promised us an open market for our product—that you
would remove all opposition to our brands by your salesmen and the
g;s;jtnltlllllj:mg houses with whom you had influence; but you have not

o this. = - : B

“In Greater New York and New Jersey we had a good business,
ahlch has been taken away from us, by the argument that ‘ May

ueen” had been bought by the trust and would soon be taken off
the‘ IInarket. : :
. *In Baltimore and Washington - sal .

] .and your salesmen have not ceased to
zllilt;mldate the distributors, and have run us out by threats that
: n'uslil;fes wglch.handled May Queen could not get the benefit of the

$ trade discounts,’” and this same method has been practiced at
ml}‘ng other places. S ' : :

b thuch tactics are like abusing a prisoner and would not be tolerated
.Y“IB ltTllllhtary regulations of any civilized country. =~ - S
aﬁ'rélci t? West we have fought your battles as well as our own in
ﬂpgrecizt;?in Ofdthe 2-cent bonus you give us, fully believing that you-
R came oo ggeﬂ};pgemtood thgt_n; Sl-l--c-h_ a fight we f:?uld not expect
.. Now, as to the new brand, ¢ Union Lad.’ ing in con
" y 83 1 ; * Union Lad.” "Everything in connec-
01;1 ilef'h 1t has been done under your direction, e'vefzZ to the matter of

“ é‘;;gt ';? $5t,0t(,) Sfﬁpng-hand machinery at $2,500. - ' :

I't want to think you are trifling with us, and yet I
understand wh Y g Wl , and yet I can not
'hy you verbally ord it i
dﬁnﬂ _then‘_wrl_te to know whgr ﬁ;r v:;ssgg;leet.h"mg dqn'e,' and when s

.
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“ Now, Mr. Hill, let us deal frankly with each other; and if it ig
your intention to put our company out of business, let us do so
amicably and save every dollar possible to the stockholders. -

“ But if you want us to go on and succeed, break the shackles angd
give us a fair show, for the young men in charge are faithful apd
competent and will succeed if you will let them. ‘

“ Yours very truly,
“B. L. Duraney.”

- I do not care whether Mr. Dulaney’s complaint was true or not,
I do not care whether what he said was true or not. T read if not
as proof of the fact, but as proof by illustration of the power in the
hands of this combination, and of the method by which they might
exercise that power. I say if they did not exercise it it was only
because, like that Warren Hastings, of whom Mr. Johnson says Mr,
Dulke 1s an example, they were amazing themselves with their own
" moderation. _ ' :
- Now, let us take up the question of the purchase of raw materials,
Something has been said about that, and perhaps 2 word on that
subject will illustrate the situation, and then it will not be necessary
- o spend any more time in this oral argument in a description of the
methods pursued by the defendants. | .

At page 131 of the Government’s brief there are printed some facts
on that subject. In the answer of the defendants they say:

. “The presence or absence of any given amount of competition in
the purchase of leaf tobacco can have no permanent effect on the
prices paid for sich leaf tobacco. If there were an absolute monopoly
in the purchase of leaf tobacco, a fair price would have to be paid
or the land would go into these other crops; and if by many com-
petitors bidding for leaf tobacco or otherwise, more than a fair
price should be paid, there would result the growth of an oversupply
of tobacco, which oversupply could only be stopped by a reduction
in the price. Therefore, the American Tobacco Company has never
had the slightest interest in eliminating competition in the purchase
of leaf tobacco, and in those cases where it has bought for other
manufacturers, or had other manufacturers buy for it, it has
been actuated only by a desire to make more efficient and economical
the organization for buying, and not at all the withdrawal of com-
- petition.” . ] , ‘ o
.. That is the position taken in their answer. And what are the

facts shown in evidence? B C .

 Mr. Yuille (volume II, record page 103), whom I referred to in

passing a few moments ago, was the vice-president of the company, .

and he was one of the committee who had to deal with the purcha.se

of leaf tobacco; and this is the way the committee performed i3
- functions. - _, -. : -- '

- . He testified : ..

" “T might say that the committee has charge'of the entire operating
end of the business. . o ' '

'
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cution of what they conclude to do in the south-

: the exe
“Q. And the hase of leaf is entrusted to you?

orn field in the purc
~4p Yes.”

) Again:

" 4Q. The season is about to begin, and you are to determine how
nuch tobacco you want and how much you are going to buy; how 18

ived at? oy
?ﬂi‘?rﬁviuzust we have a pretty good idea of the size of the crop.

“ ow do you get it? )

“E Fl‘fro:; ouxy peog le in the field, and we go on weather condi-
tions and planting. We keep up with it from the time it is planted
and we have a very good idea of what the crop will yield, Then
we take into consideration the amount of tobacco that is available
in the markets and our own stock, how much supply there 1s behind
us, and the possible supply 1n front of us, and then determine what
we shall do. : . - '

“Q. How about the price that you are going to pay?

A We give our buyers an idea of about what average we want
to pay for a certain grade of tobacco—there are many grades, We
don(‘ite;ay how much tobacco; we have to give the instructions by
gra _ ' .

. %Q. Do you know, for instance, that your company needs so many
pounds of Virginia sun-cured tobacco? -
¥A, Yes. - :

- *Q Now, you instruct fymn' buyers in that field that you want
so many million pounds of tobacco and want to pay, on an average
price, about how much? :
.-':A. Well, we don’t instruct them how much we want.

‘ “Q. What do you instruct them about, quantity? o
“A. We instruct them to buy a certain grade of tobacco at about
a1 average Frlce of, say, about 11 cents, and we start buying at that
average. IT we see we are not getting our supply, we make a move
to get more, and that is generally done by putting up the price. L
L Q. If you are getting too much? .

- A If we get too much we make a move to put it down.

. Q. That is, put the price down?

» A. So far 2s our purchases are concerned. : o '

b Q. Does that same general policy prevail throughout all the to-

 haceo districts of the United States where you are in the market ¢

11 A- ‘V H th . . .
I iuaposee ~ ‘;3 ‘_?_hole__ fhmg is regulatgd _:on supply and _demand? a.nd
Q. I am trying to get at practically how you work. Is the way

you gesmbe the way the purchases of leaf tobacco are made?
oA Pretty much'the same way.
a Q ¥0th in the southern and western field ¢
«q Ba.in not familiar with the system in all these sections. ‘
ing stats 1;1 tbfls committee gets together, determining its needs, hav-
| gl;gm tos 1cs from all over the country, and then it decides what it is
buye%st pay on an average for each grade and then instructs its
Ta TCI‘I E;i? :;1 :'}ilehiielg ainthget (111;; is that right ¢ : '
ght, but they don’t determi ice. I sai
Sbout. un sverageotal ooy grgde. 't rmine each price. I said

1 know. - You can not tell from that s
. somett_hl_“g lll.the_ _ngighborhm dof¥or8 c:;i:;lether 1‘t‘19,' ﬁ- 0? 7, but
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“A. Yes; we have to have some figure to go by.

“Q. You give them a margin on either side of the central figuret
“A. Yes, sir.

“ Q. Has the American Tobacco Company a representative pﬁr.

chasin% tobacco in substantially every tobacco market of the United
States :

“A. In every market where they use that type.

- “Q. Don’t you use some of substantially every type grown in thé
United States? :

- “A. We use some, yes; blllt. very little of some types.”

- Now, that is the control, and you can imagine, with a buyer in
every tobacco market in the United States, representing a concern
that uses up to 97 per cent of the entire product of certain kinds
of {obacco, and with a limit of price fixed by a committee in that
way—you can imagine what active, aggressive competition there is,
and what an open market, when the farmers gather in the way de-
picted here so movingly yesterday, and how much scope and range
there is for the creation of a price independently of this combination,
" In a recent decision by the circuit court, four. judges concurring,
in the eighth circuit, in thecase of the United States v. The Standard
Oil Company—which has been docketed in this court, and which
will come on for hearing, I hope, shortly—Judge Sanborn, writing
the opinion, concurred in by all the judges, uses this langnage, which
T cite because T think it is a very accurate statement of the law:
“The test of the legality of a contract or combination under this
act is its direct and necessary effect upon competition in interstate or
international commerce. If the necessary effect of a contract, com-
* bination, or conspiracy is to stifle, or directly and substantially re-
strict, free competition in commerce among the States or with for-
eign nations, it is a contract, combination, or ¢onspiracy in restraint
- of that trade and it violates this law. The parties to it are presumed -
- to intend the inevitable result of their acts, and neither their actual
intent nor the reasonablencss of the restraint imposed may withdraw
it from the denunciation of the statute.”
But, the defendants say, that language was used by the court in
considering the Northern Securities case, which was the case of 8
" holding corporation; and they say we have here no such thing asa
_ holding corporatipn. _ : _ _
Mr. Johnson undertook to define a holding corporation, and that 15 .
a help in meeting his arguments, because the definition of terms 13
‘always a prime essential to successful debate. He says (I took down
his language as well as I could; he spoke somewhat rapidly): .
. “A holding company is not one which acquires shares of stock for

the promotion of its trade, but one that acquires shares for something :
not 1nvolved in its actual business.” ‘

" 1 do not care whether that is a holding company or not, fmd. I_
'do pot think the discussion is apposite. It is not a questiol of
whether this is a holding company. There s no statute against
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hddiﬂg companies. iI‘he question is whether by holding the Skt)OCk
of gisty-odd corporations under one common c'ontrol'there has been
created 8 combination or & conspiracy 1n restral'nt'; (')f interstate trn.de
and commerce which brings it within the prohibition and denuncia-
ton of the Sherman Act. All that was held in the quthern Se-
curities case was that putting into the hands of a corporation creatt?d
for that purpose of the control of the capital stock of competmg rail-
roads brought about a control of those two railronds which enabled
the corporation holding that control to restrain the otherwise free
s unfettered commerce between those roads. So here, the putting
of the business of these respective corporations engaged in the manu-
tacture and sale of different products of tobacco, into the hands of
. the American Tobacco Company, makes it a complete combination
in restraint of trade, whether the American Tobacco Company itself
manufactures, or itself does not manufacture. It makes no diflerence
whatever .that the American Tobacco Comnpany began, itself, as a
" monopoly of one single product. It did begin as a monopoly of one
single product. It makes no difference that its direct restriction of
trade was confined to one single line. It was conceived in sin and
born in iniquity. The whole purpose of its organizers in getting
together was to stifie the active competition that existed at that time
in the manufacture of cigarettes in the United States. It accom-
.plished that purpose and then, expanding, reaching out, going into
- hew fields, using other agencies, it created separate corporations;
hera one, there one, and there another. It conveyed certain lines of
its business and property to them. Itself blazed out the way, per-
 haps, starting a little business, getting an opening. It hung its hat -
on the nail, and then sat down in the house, and by and by it called in
‘soms of its family and established them there. - And so the monopoly
grew, and so the combination expanded, #nd so the conspiracy was
eﬂeﬁfﬂi,‘ and so by all these methods it brought about this great com-
. predensive control of all these lines of industry, which the record

5

| @;{Ms case demonstrates, ¥
tioﬁ ;‘ Jqst_lce anm?g. Mrt Att.o.rlhley-Genergl,_ may 1 ask you a ques-
o ]B}Jr. WickersHay. Certainly. : - :
wrir. Justice BREW:ER_. Suppose that instead of there being different
. P:t'la?mns. and dl'ifemnt individuals interested, one man had the
| wg 211n his own right, and had bought up all these properties and
: thesecal'rymg on all these various businesses that are carried on by
ot hiSPGOIJle. Would the fact that he had such an enormous holding
o own, W%uch put into his hands of course the power, if he saw
exercise 1t, Lo affect the commerce of the country, be sufficient {6

sa}pthathish . . . T « '
i ristraing olding and his carrying on that individual business was

_qf trade and interstate commerce?

.
i
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Mr. Wrckersuam. It is almost impossible to answer your honor'y
questlon directly, because it assumes a result that you can hardly
imagine accomplishing, except by means of contracts which in them.
selves might prove to be in restraint of trade. I am not willing to
gay. I will be frank to your honor, and state that I am not willing to
say that an individual extending his business by ordinary, legitimate
means, buymg additional properties himself, and extending his trads,
and coming by that method into the possessmn of a large amount
of property, or, if you please, of the trade in one particular line,
would be violating the antitrust law., I am not willing to say that.

Mr. Justice Brewer. You say you think he would be? .

- Mr. Wickersmay. I say, I am not willing to state that he would be
Wolatmg the antitrust law. It is not necessary to go that far here,
and it is not necessary to test the act by an extreme illustration like
that, because so much would depend upon the method by which he
reached the state of control and exclusion to which your honor re-
fers. DBut of course there is a great difference between such a case
and the case of these mergers of corporations, and these series of ac-
quisitions of competing concerns, rolling up finally into this great
aggregation that we have before us at the present time. And while
I kmow that my friends would like to accept the test to be that which
your honor suggests, just as they pnt their case on the proposition
that if 2 man has the right to buy one piece of property and to take
a restrictive covenant from the vendor, in order to protect him in the
exercise of the ownership which he may have acquired, that they have
‘an equal right to buy 10,000 such properties and take 50,000 such
covenants; yet I say that it does not follow that because what may be
_done in one ‘instance and be perfectly legitimate and not offend
against the act, there would not come a time, as a time has come here,
when the acts of the defendants would constitute them a comhination
with potentiality so great over the trade and commerce of the United
~ States in a given line as to make them fall dlrectly w1th1n the pro-
hibition of the law.
. . Now, Congress undoubtedly did not mean to legislate agamst the
' natural legitimate growth of business of an individual. Congress
did mean to legislate against the creation of those great aggrega-
~tions of capltal and industry which dominate the commerce of the
~ country in certain lines, and which tend to destroy the initiative of
~ the individual citizen and make him what this man in the letter that
- T read here to-day described himself as bemg-n slave -in chains.
' That was the theory of Congress. = .
.. It may be that that was all wrong. It may be that the prmﬂple
: upon which the statute was founded was erroneous; but nevertheless
- Congress was undoubtedly, in passing that act, expressing the mature,
dehberate }udgmenl: of the peop]e of these Umted States, that it was
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more important to them that all combinations of the character
that we have here should be destroyed, tl}an that our great foreign
trade and commerce should expand as it has done, and t.hat we
chould be a5 rich a nation as we are. Tn other words, they said there
435 something better than the mere acquisition of great wealth; there
wug the independence of competition between individual men, each
one free under thé law to pursue his own livelihood unfettered and
unrestrained ; and that that bred up a better nation of men than the
mere serfs of a great industrial organization.

Mr. Justice Day. Let me ask you a question in a little different
form from that of Mr. Justice Brewer. Suppose that there are five
States in the Union having each a tract of anthracite coal, and that
s man not in the business, but who had s large capital, went in with
the deliberate and evident purpose of acquiring the control in those
five States of those bodies of coal which had been theretofore in
independent hands, for the purpose of shipping it throughout the
Union. - Would that be a form of monopoly in coal?
 Mr. Wickessuam. It would, very much so. I think a different

element also would enter into that example, because I think there we
“have & commodity which is an absolute necessity to life, and I have

always thought that such a commodity was charged with a publie
use, just as much, if not far more, than what is called public utility
companies. I should not hesitate to say that there the public
interest was so great that a different principle was in effect.

- Mr. Justice Wrnre. Let me ask you a question. I want to under-
stand your argument. You have repeatedly said in your argument

- that it is not the acquisition of the property to which you address
jourself—that that is not objectionable. , '

. Mr. WicrersHam. Not the direct acquisition of property.

Mr, Justice Whrre. Not the direct acquisition of property. Then
Jou eliminate the acquisition of the property by acquiring stock in
the property so as to get control of it? ‘ '

- Mr. WrckErsnam. No, sir; I do not. I think—- - :
Mr. Justice Warre. Then what do you mean by, the words “not

far

the acquisition of the property?” _ _ .

~ Mr. Wickersman. By the words ¢ acquisition of property” I

mean the direct ownership of property. , I mean what your honor

Pointed out in the commodities-clause case. I mean the acquisition

._ of property, as there it was the property to be transported, and not
property in which there was a stock interest. _ -

~Mr. Justice Wurre. I simply. want to get the distinction in my

[3

find. T am not' indicating in the slightest degree any impression.

: I want to get it in my mind. - You say that you do not raise any ob-
~___L]IE_Ct101_1 to the acquisition of property S :

U Mr, Wionmaaran. An s T

. - -- . -,
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Mr. Justice Wrrre. As such? T do not know exactly what a3
such ” means. You do not object to the acquisitibn of property.
What, then, is the criterion here, if the acquisition of property is not
objectionable, which you submit for the purpose of testing the valid-
ity of the law ? : _

Mr. Wickersmam. It is the control of commerce; because a man
might buy all the factories in the United States——
~ Mr. Justice Wurre. You admit that they can buy them, but you
say that they can not use them, because in using them there is s
restraint of commerce.

Mr. Wickersaam. It would be stifling interstate commerce.

Mr. Justice WriTe. Then you certainly do not admit the right to

acquire property, if a man can buy a house and not live in it. You
say that he has a right to buy the house, but can not live in it. -
- Mr. Wickersiiam. Perhaps I had better make myself a little more
clear. We live under a dual sovereignty. What would amount to
- ownership of property depends on the laws of the State where the
property is situated. A man may buy it and sell it, but when he
buys property which is ﬂle instrument of interstate commerce, or
when he buys property wbich is a part of the business of interstate
commerce, he buys subject to the regulation of interstate commerce
by the Federal Government, does he not?{

Mr. Justice WriTE. Yes. _

Mr. Wickersaam. I have a right to buy a house.

Mr. Justice Waite. Say, a grocery business.
~ Mr. Wickersuam. Well, a wholesale grocery business. But, if

‘there are two competing wholesale grocery concerns, and they are
engaged in interstate commerce, and are competing with each other,

‘under this law, I may not buy the two businesses and terminate the

competition which existed between them in interstate commerce.?
" Mr. Justice WrITe. Then you attack the right to buy them. You

say, as to tha two wholesale groceries, both having a stock of goods,

that he may buy ; but if he does, he can not sell the goods. Therefors
he can not buy. | : - o

Mr. Wickersaaym, If your honor had applied that same ruling
in the Knight case, we would have had a different decision.

- Mr, Justice WraiTE. I am not talking about that. o
 Mr. Wickersaam. Is there not a distinction theref I am nob
making a fanciful distinction. -I am making the distinction that
~this court has established. : ' I
- Mr. Justice Warre. I am trying to get your distinction.
. Mr. Wickersmay. I am standing. on the distinction drawn by
_ this court in the Knight case. You held there that it was perfectly

' 8This proposition is stated too broadly. It Is accurate if the facts of the
glven case show that the transaction is int¢nded to restrain commerce, _01' that
such would be its necessory effect. ' '
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hat the United States could not object to the purcha}se
by the American Sugar Refining Company of the four reﬁnene;
hich gave it 32 per cent more of the manufactu're and control o
syt in the United States than the 65 per cent it already owned,
hecguse it was merely acquiring the property in the State of Penn-
. sylvania, and it did not appear that it had any effect upon the
commerce in sugar. o

I accept that, as T must, loyally, it being your decision, and I say
therefore you have held that the mere acquisition of property alone
does not violate the Sherman Aect; but I say that we show here what
was not shown in that case, that the purpose of this acquisition is to
restrain trade, and that these properties are used in and constitute
“apart of the current commerco between the States.

Mr. Justice Warre. As I understand your statcment, then, you
have said that there is a right to acquire, and that it is the use that
you challenge. Your qualification now is, as I understand it, that
the purpose for which he acquires it becomes the determining factor,
it, 23 you say, these acquisitions and these things were done for a
particular purpose. Is that the point?

" Mr. Wickersuam. That is it.
- Mr. Justice Wurre. I simply wanted to understand it. .

Mr. Wickersuam. That is it. In the Northern Securities case the
court did not challenge the right of the Northern Securities Company
" of New Jersey to acquire shares in the Northern Pacific and Great
Northern railroads. You did not interfere with the title. You said
that as they were using them as a means of conirolling interstate
“tommerce, you would enjoin the use, although you did not challenge
the title. It seems to me that that is the proposition that this court
hes declared in these decisions. Therefore, I say I do not, of course,
challenge the basis of the line of decisions of this court. |

Mr. Justice Hormrs. Prayer 6, contained in your original peti-
tion, reads: “That the holding of stock by one of the defendant
corporations in another under the circumstances shown be declared
illegal and that each of them be enjoined from continuing to hold or
- own such shares in another and from exercising any right in connec-
~ bion therewith.” So that T should think your bill, taking it from
y{our brief, went rather further than you state it. o
: Mr..WIPKE;LSHAM. Of course when a bill is drawn the general scope
I!;f relief is as the pleader may at the time think it should be, and
26 usually frames it so as to invoke any relief that might possibly
'ﬁgrﬂntgd. - The decree which your honors will find at page 330 of
e first volume of the record, finds that these defendants are combi-
‘hations, and that the American Tobacco Company has acquired cer-
tam‘ .-Sto‘?]?_;__ﬂl_lfi_lit‘-epjoins what? It enjoins the American Tobacco

empetent; ¢

-
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Company from perfecting this combination and from accomplish.
ing this monopoly by causing the transfer from these companies,
which it has acquired, from the company whose stock it has acquired
to itself for the purpose of cementing its control of these subjects ¢
interstate commerce. '
*- Mr. Justice Day. I want to call your attention for 2 moment to the
second section of the act. What do you say as to the contentiop
that was put forward here yesterday as to “every person who shall
monopolize or attempt to monopolize,” ete.—that such monopolizing .
or attempt must be by means illegal in themselves? That argy-
ment was pressed with 2 good deal of force yesterday. I would like
to hear you at the proper time in the course of your discussion on
that question. ' '
- Mr. Wickersuam. Of course the original idea of monopoly was
the old royal grant of exclusive right of sale, and it implied the
acquisition by the highest means known to the law, namely, by the
grace and power of the sovereign, of the right to exclude all others
from the field embraced within the grant. Certainly there was no
-jdea of an unlawful method of reaching this control there. That
was monopoly in its original intendment; and a subject could have
Do stronger title, or no more legitimate means than the grant from
his sovereign. Of course, as your honors pointed out in two or three
of the decisions in this court, and particularly as his honor Mr.
Justice McKenna has pointed out in the Cotton Oil case, the modern
idea of monopoly is that it is the suppression of competition by the
unification of cost and management. I think that is probably as
good a definition as has been formulated by anybody—the suppression
of competition by the unification of cost and management. That
puts the combination which has suppressed competition and unified
the management and got into a position where it has power
to exclude others, in the position of being a monopoly. It answers,
also, I think, Mr. Justice Day, your question. Somewhere along
- the line, to reach that point, it is almost inevitable that a contract or
combination in restraint of trade should have been made; but I
think the second section' was passed in its present language for the
very purpose of eliminating the necessity of inquiring into the origin,
because you will observe that the prohibition there.is against any
person who shall monopolize or attempt to monopolize. It does not
matter how he reaches that state, if the law finds him monopolizing
or attempting to monopolize the trade or commerce between the
States or with foreign countries, then it finds him contrary to the
statute, does it not? You can hardly imagine his getting there
- without having done some act which is condemned by the first
“section; yet be may; and; as I understand it, it is not necessary to
. inquire how he got there if you find him there. It is like finding
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your house. You do not stop to examine as to wzhether
e me through the scuttle, or came in through the front window,
ot through an open door. If he is there, purloining your valuables,

ut the hand of the law upon him. .
J'm;uI:ige Noyes in his opinion gave a definition of “ monopoly ” which,
i think, is a very good one. I do not think it has been much improved
on. Hehasavailed himself of the suggestion of Mr. Justice McICenna,

in his opinion to which I referred. Iere is what Judge Noyes

)

3 thief in

made
soid:

4The authorities warrant the statement that a monopoly, in the
modern sense, is created when, as a result of efforts to that end, pre-
viously competing businesses are so concentrated in the hands of a
single person or corporation, or a few persons or corporations actin
together, that the¥1 ave power to practically control the prices o
commodities and thus to practically suppress competition.”

He cites authorities on that point.
~ You remember, in the case of the Shawnee Compress Company
(209 U. 8., 423-434), Mr. Justic McKenna in delivering the opinion
of the court said there that it was not a case simply of the lease of one
compress; it was not a case of challenging the right to make the lease,
or the right of the compress company to make the lease; but he said,
“1t presents acts in aid of & scheme of monopoly,” and therefore the
State of Oklahoma had the right to strike it down without regard te
{be fifth amendment. :
. Now, just briefly a'word about these foreign contracts. It is in
evidence that the American Tobacco Company went to England and
bo_ught 2 factory, and was going into the business to compete there
 with the English company. It is also in evidence that it was the
intention of the Imperial Company to come here and establish a
_factq.ry. Under those circumstances, these great lords of industry .
met in the city of London and there, like the triumvirs of old, they -
Pflr:celed_ 01‘1t the world among themselves, Like ancient Gaul they /"
dl"lded 1{ Into three equal parts, and each one of them—-— K
Mr, 'Honmamvmn. Probably you are not familiar with the evi-
f};‘*;l:‘*thm the court below, and I desire to challenge your statement
: tre 13 any evidence in the record that the Imperial Company
tended to start manufactories in this country. .
tuﬁ’;:?;m_mﬂ:am. I read it in the re_cprd this morning. - I can not
e flt ﬁm:lhic}iatel , because .I neglef:ted to make a'note of it; but
it islzimir:d _ Tﬁnge! and I will fur.m.sh the court w1t.h the citation
ey o - Thereisa referfance to1tn the record,which I reed this

g In running over it, and I meant to put it down, but did

i‘;:-: i:.fI Sﬁy they got togethi?r in the city of London to divide the busi-
Jes ol the world. | They did three things by their agreements, which

) iy K a
o The reference is to Vol IT of Record, pp. 210-11, 241-2, 2456, .



30

are in evidence. In the first place, the American Tobacco Company
agreed that it would retire from Great Britain. In the next place,
“the English Company agreed that it would retire from the Uniteq
States, except for the purchase of its leaf tobacco; and in the thirg
place, they created a third corporation, two-thirds of the stock of
which was owned by the American Company and one-third by the
Imperial Company, and to that corporation they conveyed all their
export business, which was the right to do business between the
United States and all foreign countries except the Regie countries,
and between Great Dritain and all foreign countries but the Regie
countries; and they buttressed that transfer with covenants, with
protective covenants. They took covenants from each of the indi-
viduals, each of the directors of these companies. _

- They entered into covenants, each one .that it would carry
out the terms of the agreement, and that each one would not di-
rectly or indirectly go into business in the territory: of the other;
‘and from that time on all competition in the United States in the pur-
chase of leaf tobacco which goes to any other country in the world
but Great Britain has been practically in the hands of the American
Tobacco Company, which purchases for the British-American To-
bacco Company, two-thirds of whose stock it owns; and the Imperial-
. Company, in which a certain amount of stock—not a large amount—
is still owned by the American Tobacco Company, and on whose
board the American Tobacco Company has three representatives, buys
here its supply of leaf and raw tobacco. ' : '

I say that those contracts, in so far as they called for any action
within the jurisdiction of the United States of America, and in so
far as this record shows there has been any action within the United

. States of America, are absolutely void and in the teeth of the Sher-
- man Act, and that they went to the city of London and executed them
there for the purpose of avoiding thé Sherman Act, and that they
have not succeeded in doing it in so far as it affects any portion of
" the trade and business under the jurisdiction of the United States of
America; and that the decree of the court below should have dealt
with that subject and should have enjoined the carrying out of the
acts of the defendants pursuant to that contract. o
My friend, Mr. Hornblower, has referred to the decision in the
DBanang case (American Banana Co. v. United Fruit Co., 213 U. 8,
847) to sustain his contention that these defendants escaped the
‘jurisdiction of the United States when they went to London. The
. Banana case was a suit for damages under section 7 of the act
. by a plaintiff claiming to have been injured by acts done hy the de-
- fendant contrary to the provisions of the Sherman Act, snd was.
 predicated entirely upon acts performed in a foreign country; and
" this court held that it had no jurisdiction to entertain such a claim; but
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the case at bar is‘éntire.ly within It} inci
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A : ) - - 3 B 1 20 3 - )
binstion, growing in importance as is shf;.ﬁ?“_tscle (-)f this main com-
ait and attempting to monopolize th vh by this record, reachin

the commoditi polize the retail trad 8
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I thank the court. :

If your honors please, may I have permission to file a memorandum
with the court within four or five days#?

The CHier JusTICE. Yes.

Mr. Nrcorr. Will your honor extend to us the same privilege?

The Crer Justice. Yes.

Mr. HornsLower. That applies to our counsel, also, I suppose!

The Crier Justice. Yes.

In addition to the foregoing oral argument, which is printed for
the use of the court, 2 word or two may be added upon certain points
made by the. defendants in their arguments. :

In answer to the contention put forward by the defendants that
it is only executory contracts, etc., which have been declared unlawful
under the Sherman law, it may be said that the tobacco combination
is always executory. It is in active state to-day of attempting to
monopolize a large part of the trade and commerce among-the States
and with foreign nations in the products of tobacco; it is to-day

.existing just as the Northern Securities Company was existing when
the petition of the Government was filed against it as a combination
in restraint of trade. Its title to the various properties which it has
purchased or otherwise acquired under state laws is not assailed; the
validity of its incorporation or of the mergers, or of the consolide-
tions made between different companies is not questioned. What is
attacked is the restraint put upon interstate and international com-

- merce by its activities as a combination, and in its attempted monop-

olization of interstate and international trade. The course of inter-
state commerce is vexed by this monopoly and, therefore, within the
_decisions of this court, it was proper that the process of injunction
should remove such obstructlon This also answers the argument
that an owner or corporation actually engaged in interstate commerce
can not be excluded from such commerce under the Sherman Aot
. without depriving kim or it of property in wiolation of the fifth
amendment, 1t is true that the right to engage in interstate com-
. merce is not conferred by the Constitution but antedates it; but it is
. also true that by the Constitution the power to regulate such com-
merce was vested in Congress, and that the enjoyment of the right
to engage therein is subject to such regulations as Congre'SS may
.choose to impose.

In Hale v. Henkel (201 U. S., 43) Mr. Justice Brown, in deliver-

- ing the opinion of the court, said:

" “Tt is true that the corporation in this case was chartered under
_the laws of New Jersey, and that it receives its franchise from
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; tate, but such franchises, so far as they involve
]&glesstl?gbﬁfo ifntgrﬂ:taste co,mmerce, must also be exercised in subordina-
tion io the power of Congress to regulate such commerce, and in

oct to this the General Government may also assert a sovereign
rest arity to ascertain whether such franchises have bcen exercised 1n
mi wful manner with a due regard to its own laws. Being subject to
s i the General Government possesses the same

i vereignt
g;tdt?i;e:oﬂmt 1%:1; g\’wn laws are respected as the State would have

' ¢t to the special franehises vested in it by the laws of the
‘sptlaﬂtler eﬁe powers (& the General Government in this particular in
he vindication of its own laws are the same as if the corporation had

been created by an act of Congress.” :

Tt is also held by this eourt that the very conferring of the power
to regulate commerce was in effect the declaration of a rule that no
State or individual should interfere with the free flow of commerce
smong the States, but that the power of Congress over that subject
w43 exclusive of all others. Congress, therefore, having this power,
has seen fit to deglare the conditions under which interstate com-
merce may be carricd on, and in effect, that no one shall carry on such
commerce except in conformity with the rules which it has prescribed.
Defendant’s property is not invaded when a court of equity finding
that it has viclated & congressional rule enjoins it from the further
participation in interstate commerce until it shall bring itself into
harmony with the law. - ,

- Moreover, a _corporation created by the laws of a State has no
power to exist outside of that State except as permitted by the comity
of the other States into which it may enter, and is wholly subject to
such rules and regulations as such States may respectively impose;
iud it can have no right to enter upon interstate commerce, the regu-
lation of Which is confined exclusively to Congress, unless Congress
shall permit it; and then not otherwise than upon the terms prescribed
by ‘Congress. The case of Monmongakela Navigation Company v.
United States (148 U. 8., 312), cited by the defendants did not decide
that corporations stood on the same basis with individuals or had any

.

nghts in interstate commerce, except subject to such rules and regu-
lations as _angress might see fit to prescribe. It appeared there that
%9 N_angat.m;} Company organized under the laws of the State of
tennsylvania In conformity with those laws, and pursuant {6 the
. ﬂxﬁ'ess authority of an act of Congress, had erected a dam in & navi-
gl:'e e stream for f.he purpose of agsisting in the development of that
cﬁH:::, bzﬁg that it had the right under the state and national law to
ey for the use of its locks and dam. It was held that thess

ghis or franchlses constituted property which could not be taken by
7 81esS 1n the exercise of its discretion to improve the navigability

of the stream exce . 5
Xcept upon making compensation to th
company for the valye thereof. 'g:_ _P _ e defendqnt
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. It is true that up to the present time as stated in L. & N. 2. . ¢,,
v. Kentucky (161 U, 8., 677, 702) : - o '

~“In the division of authority with respect to interstate railways
Congress reserves to itself the superior right to control their eom.
merce and forbids interference therewith ; while to the States remaipg
the power to create ands to regulate the instrument of such commeres
so far as necessary to the conservation of the public interests.”

- But this is merely because Congress has so chosen, and its power
to take from the States the creation or regulation of the instruments
of such commerce can not well be doubted. '

In the Lottery case the right to prohibit the carriage of articles
from State to State when, in the opinion of Congress, such carriage
was injurious to'the public health or morals, was affirmed, and it was
declared to be no part of anyone’s liberty as recogmized by the
supreme law of the land that he shall be allowed to introduce into
commerce In the States an element that will be confessedly injurious
to the public morals (188 U. 8., 357). “ We should hesitate long,”
said Mr. Justice Harlan, in delivering the opinion in that case—

“ before adjudging that an evil of such appalling character, carried
on through interstate commerce, can not Ee met and crushed by the
only power competent to that end. We say competent to that end,
because Congress alone has the power to occupy, by legislation, the
whole field of interstate commerce.” - .
And he cited what was said by the court in 7¢ Rakrer, 140 U. S,
545-562: _ . -
~ “The framers of the Constitution never intended that the legisla-
tive power of the nation should find itself incapable of disposing of
a subject-matter specifically committed to its charge.” o
' He further pointed out other instances in which the regulation of
commerce had sometimes properly assumed the form of prohibition;
such as the case of transportation of diseased cattle from one State
* to another, and then referred to the Sherman Act where, in order
- to regulate commerce among the States, the legislation took the form
of prohibition, Congress declaring certain contracts to be illegal.
_ “That.act,” he says, “in effect prohibited the doing of certain
* things, and its prohibitory clauses have been sustained in several

cases as valid under the power of Congress to regulate interstate
commerce.” ' - . e :

So in the Uommo&z‘t_ies C’Zause"_'cczs'e (213 U 'S., 366), a congres-

- 'sional prohibition of carriers from transporting commodities which

they own at the time of transportation was sustained. Defendants”

~counsel argue that a special reason existed for prohibiting that

- particular class of property owners from carrying goods in interstate

. commerce.  But an equally potent reason exists in the present case,

~ where the prohibition is enacted for the purpose of protecting the
- great and fu_n_da_mental principle of freedom _of inte_rstate and for-
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* Congress has in effect empowered the cou‘l'ts to ex-
the privilege of engaging in it who violate the
xercise. The defendants by the decree of
joined from engaging in interstate com-
een adjudged guilty of a deliberate viola-
tion of the rules prescribed by Congre:fs for the guidance of. parties
agaged in interstate eommerce, a‘nd in order to preserve it ;from.
wstzaint, control, and monopolization. 1f defen‘dants are a;__;;.,trleved
by this prohibition, they have only to conform with the provisions o.f
the decree by “the restoration of reasopably competitive condi-
tions,” and then they may apply to the court for a modification, sus-
ension, or dissolution of the injunction granted against them (Rec-
ard, Vol. T, p. 332).
" The fact is that the decree of the Circuit Court did not go far enough.
The individual defendants who are shown to dominate and control
the activities of this great combination shonld have been compre-
hended in the decree aud enjoined from continning or earrying into
effect the combination adjudged to be illegal, and from entering into .
" or performing any like combination, the effect of which is or will be
to restrain tobacco or its products among the States, or in the Terri-
tories or among foreign nations, or to prolong the unlawful monopoly
of such commerce obtained and possessed by the defendants; and the
British-American and the Imperial Companies should respectively
have been enjoined from carrying on business within the jurisdiction
of the United States in violation of its laws. -
The.nature and effect of the contracts between the Ainerican and
: Imperial Tobaceo Companies, Government’s Exhibits 1 to 4, inclusive
(Rec.,,Vol I, pp. 111-138), are set forth in the Government’s brief,
pages 116, 117, and pages 166-168. . o
They fall precisely within that class of agreements which in the
as of Hrooklyn Distilling Company v. Standard Distilling Com-
%‘;’;}3' (120 N. Y. A. D,, 237), referred to in the brief of the Imperial
men::c?d C"mlll{*:)r_‘}' at page 30, are described as the class of agree-
il ngro ]1 it which the New York antimonopoly statute was
into oo bi:li‘y" agreements by the con.trollers of Qrop:arty entering
their mutu'Ell jll?en‘s tO.regulat.e production and maintain prices for
PTOPOSitiOnath tneﬁt,‘ according to. their respective interests. The
mads iIiCidentall certain minor contracts in partial restraint of trade,
contracts, o a _Ytto and for the purpose of effectuating other legal
Shermay \cf not unlawful, either at common law or Emder the
0 dllStrialltri, 15 not disputed, but the proposition that this mo@em}i
thres atto au(rlnvu'ate_can ;.)ar‘cel.ou.t the b_usmess. of the world into -
 they make 'thn‘ escape the ]loll'lSdlctIOIl clf t'he Un.lted States because
 chous dagt eir agreements in Great Britain, while novel and auda-
0 THHVES no encouragement from either the Sherman Act or

agn cOMMmerce.
dude those from .
ks prescribed for its e
he circuit court were en

perce because they have b
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from any decisions of this court construing that act. The theory :
that no decree can be made in this suit against the Imperial Tobacep -
Company, because it would thereby be robbed of the fruits of ths
agreement w}_lich it has entered into, and that unless it could be put .
back in possession of the consideration which it paid for the purchase
of Ogden’s Limited, on the faith of the covenants of the Amerieay
eompany, the Government must allow it to continue to viclate its
~laws, has the merit of the same audacity which characterizes its
other contentions. '

" But this proceeding is not an action by one of the parties to the
contract for a rescission, to which the theory of doing equity before
equity can be granted to it applies. Here the Government of the
United States, finding an alien corporation engaged in combination
with its own citizens and with corporations created by States of the
Union, in .violation of federal law, asks the federal court to enjoin
_it from abusing the right of conducting commerce in and with the
United States and to restrain it from using such avenues of com-
~ merce, so long as it does so for the purpose of effectuating an illegal
combination. o ]

' Finally, with respect to the operation of the contracts, while it is
true that three possible evils aimed at by the Sherman Anti-Trust
. Act are (1) raising the price of a commodity to consumers, (2) the
lowering of prices of raw material to producers, (3) the crushing out
of competitors—these are only incidents to the main evil at which the
~act is directed, which is interference with the free and unfettered
course of interstate and forelign commerce. '

- .- Finding that the defendants are carrying out a scheme entered
into in direct violation of a United States statute, it is submitted that -
the court will not be astute to weigh and measure the precise amount
of damage done or of interference with the free flow of eommerce
thus far accomplished, but will consider the powers placed in the
~hands of the conspirators by their unlawful combination, and find-
ing them engaged within our borders in carrying out this unlawful
" scheme, will interpose the power of the United States to prevent the
_further accomplishment of their unlawful design. ' '
sty e T GrorGeE W. WIOKERSHAM, |
Attorney—General._‘ '
o |





