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other residents of Illinois of grain located in Illi-
nois.

For this reason the decree, if it is to be sustained,
should be modified in this respect.

POINT V.

IT WAS ERROR TO STRIKE OUT PARAGRAPH SIX OF ANSWER.

This paragraph contained the following allega-
tions:

““That defendants aver that some years be-
fore the adoption of said rule, four or five per-
sons engaged extensively in purchasing grain
to arrive in Chicago—and who were also mem-
bers of said Board of Trade—also severally ac-
quired by leases from the railroad companies
whose lines terminated in Chicago, or otherwise,
control of practically all the grain elevators in
Chicago which were used as public (Class ‘“A”’)
warehouses, and were conveniently located as
respects rail and lake transportation, and
they have since severally operated the same as
such warehouses, and have also themselves built
and thercafter operated other like grain ele-
vators, they thus together controlling prac-
tically all such public grain elevators or ware-
houses in Chicago, and each of them combin-
ing with his business of public elevator proprie-
tor that of grain buyer; and each such pro-
prietor used his said elevators for the storage
of grain purchased and owned by himself. That
this ownership by said grain dealers of said
public elevators enabled them to drive out of
.such business other grain buyers, which they
did by overbidding such other purchasers of
grain and thus in effect giving away a portion
of their storage charges, and that by reason of
this and other advantages which said ware-
housemen had by reason of their operating such
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warehouses, said warehousemen were able to,
and did, acquire a practical monopoly of the
business of purchasing and selling grain to ar-
rive in Chicago, and they were thereby enabled
to erush out, and they had prior to the adoption
of said rule in part succeeded in crushing out,
competition among buyers of grain to arrive in
Chicago, and that as a result said warehousemen
had, prior to the adoption of said rule, been
enabled to purchase and were purclms1ng, more
than three-fourths of all the grain arriving in
Chicago.

That in conjunction with said terminal ele-
vators in Chicago said public warehousemen
had, prior to the adoption of said rule, also ac-
quired control of sundry smaller warehouses,
adjacent to railroads at many country places
within the prineipal grain producing states, and
that by arrangement among themselves said
warehousing business was so apportioned
among them that each of them acquired and
controlled exclusively the elevator system of
one or more railroad lines or systems without
interference therewith on the part of any of
said others; and that it was also a part of
such arrangement or understanding between
said elevator owners that the one operating
saild warehouse system on any such rail-
road should be the only one of them to bid
for grain ‘to arrive’ in Chicago over said road;
and that it was also prior to the adoption of
said rule, a frequent practice of said elevator
proprietors to agree among themselves each
afternoon upon the prices which all should adopt
in their bids, to be sent that day to persons in
the country for grain ‘to arrive’ in Chicago;
and that by reason of the facts aforesaid many
members of the Board of Trade—who would
otherwise have joined in the bidding—ceased
elther to bid on said exchange for grain ‘to ar-
rive’ in Chicago or to send out bids therefor to
the persons in the country and ceased to solicit
or accept from country shippers consignments
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of grain to be sold ‘to arrive’ in Chicago; and
that competition in bidding for grain ‘to arrive’
in Chicago had, prior to the passage of this rule,
become very much restricted.

Defendants aver that the only purpose or in-
tention of said Board of Trade and its mem-
bers in adopting and of its officers and directors
in enforcing said rule—other than that of pro-
moting the convenience of its members by re-
stnctmg their hours of business—was to in-
crease competition among those engaged in buy-
ing and selling grain ‘to arrive’ in Chicago by
enlarging the number of members of said Board
who would participate in such bidding for grain
‘to arrive’ not only upon said exchancre and
among the members of said Board of Trade, but
also the number of those who would send out
bids to the country for grain ‘to arrive.” ”’

The court struck out this paragraph because none
of ““the facts alleged in said paragraph, whether
considered by themselves or in conjunction with
other alleged facts in said answer, constitute a de-
fense to said bill.”’

All the conditions existing at the time of the en-
actment of this rule should be taken into considera-
tion. (See cases cited on p. 13 of this brief.)

The unhealthy trade conditions set up in this
paragraph have been proven in cases before the
Supreme Court of Illinois, in which the Attorney
General secured injunctions to prevent public ware-
housemen at Chicago from mixing their own grain

in their public elevators with that of their deposi-
tors.
Central Elevator Co. v. People, 174 T11. 203.

Hannah v. People, 198 111, 77.

In the former case the court said:
“‘The evidence shows that defendants, as pub-
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lic warehousemen storing grain in their own
warehouses, are enabled to, and do, overbid
legitimate grain dealers by exacting from them
the established rate for storage while they give
up a part of the storage charges when they buy
or sell for themselves. By this practice of buy-
ing and selling through their own elevators the
position of equality between them and the pub-
lic whom they are bound to serve is destroyed,
and by the advantage of their position they are
enabled to erush out, and have nearly crushed
out, competition in the largest grain market of
the world. The result is, that the warehouse-
men own three-fourths of all the grain stored in
the public warehouses of Chicago, and upon
some of the railroads the only buyers of grain
are the warehousemen on that line. * * * 1In
this way they use their business as warehouse-
men to drive out competition with them as buy-
ers.”’

Appellants expected by evidence in support of
this paragraph, to show that, despite these decisions
of the Illinois Court, this unhealthy trade condi-
tion existed at the time of the enactment of the rule,
and that a desire to eliminate this feature of the
trading was one of the purposes of enacting this
rule. The trial court, however, not only expunged
these allegations as immaterial, but exeluded the.
evidence tending to prove them.

‘And why was it not proper to do so? It would
have tended to disprove the charge of the Govern-
ment that the purpose of the rule was to restrain
trade, and would have helped to support the claim
of appellants that this rule was enacted in the proper
exercise of a legitimate function of the exchange—
the improvement of trade conditions.

Surely the exchange’s right to proceed in this di-
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rection is not limited to acts, which are not violative
of law. The fact that a state may be vested with
power by civil suit or criminal action to abate an
unhealthy trade condition, is no reason why a com-
mercial exchange, within its limited sphere and
through the exercise of its disciplinary power over
its members, should not be permitted to aid inbring-
ing about a healthy trade condition.

Why should an exchange suffer from inadequate
state laws or the lax enforcement of laws?

Why may it not supplement the efforts of the
state to suppress monopoly?

POINT VL

THE DECREE IS TOO BROAD.

This is true as respects appellants, and more so
as respects the members of the Board.

In suits to enforce the Sherman Act this court has
held that the Government must be confined to spe-
cific violations, and that a decree for the Government
should not contain general prohibitions, which are
tantamount to enjoining defendants from in any way
violating the Sherman Act.

Swift v. United States, 196 U. 8. 375, 401.

Clauses (b) and (c¢) of the decree (Reec., 166)
plainly violate this principle; for in addition to en-
joining the enactment or enforcement of, any similar
rule paragraph (b) enjoins not only the Board of
Trade, but all its members from ‘‘agreeing or acting
together, or with one another, expressly, or im-
pliedly, directly or indirectly, for the purpose or
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with the effect of fixing or maintaining a price on
the articles, corn, oats, wheat or rye, for any speci-
fied time or times.”” Clause (¢) is open to the same
objection.

While these provisions of the decree do not seri-
ously embarrass the appellant Board of Trade, as
it does not engage in any business whatever, they
may embarrass its members.

It is, therefore, suggested that this decree, if it
18 to stand, should be confined to enjoining the en-
forcement of or compliance with, the Call rule in
question, or any other similar rule or method.

Respectfully submitted,

Hexry S. RoBBINS,
Counsel for Appellants.





