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BOARD OF TRADE OF CHICAGO ET AL . VS. THE UNITED STATES . 1

a In the District Court of the United States for the Northern
District of Illinois, Eastern Division .

In Equity . No. 8 .

UNITED STATES OF AMERICA, Petitioner ,
VS.

BOARD OF TRADE OF THE CITY OF CHICAGO et al., Defendants .

Mr. Charles F. Clyne, United States Attotney for the Northern
District of Illinois for Petitioner.
Mr. Henry S. Robbins, Solicitor for Defendants .

1 Pleas in the District Court of the United States for the North
ern District of Illinois, Eastern Division, in Chancery sit

ting, at the United States Court room , in the City of Chicago ,in
said District and Division , before the Honorable Kenesaw M.
Landis, United States District Judge, for the Northern District
of Ilinois , on Tuesday ,the twenty -eighth day of December , being
one of the days of the December Term of said Court, begun Mon
day , the twentieth day thereof , in the year of our Lord one thou
sand nine hundred and fifteen, and of the Independence of the
United States of America , the one hundred and fortieth year .

Present: Honorable Kenesaw M. Landis, Judge of said court ,
presiding. John J. Bradley , United States Marshal for said dis
trict and T. C. MacMillan , clerk of said court .

2 In the District Court of the United States for the Northern
District of Illinois, Eastern Division .

In Equity . No. 8 .

UNITED STATES OF AMERICA, Petitioner,
VS.

BOARD OF TRADE OF THECITY OF CHICAGO, EDWARD ANDREW , FRANK
B. Rice, Albert E. Cross, J. E. Cunningham , David S. Lasier,
Leslie F. Gates, John Carden , Robert McDougal, Joseph Simons,
Adolph Gerstenberg , Benjamin S. Wilson , L. Harry Freeman,
George B. Quinn, John A. Rogers , John R. Manff, and William
L. Gregston , Defendants .

Be it remembered , That heretofore to -wit : on the eleventh day
of February , 1913 , came the Petitioner in the above entitled cause
by James H. Wilkerson, United States Attorney for the Northern
District of Illinois , acting under the direction of the Attorney Gen
eral of the United States and filed in the Clerk's office of said Court
a certain Petition in words and figures following to -wit :
1-370



2 BOARD OF TRADE OF THE CITY OF CHICAGO ET AL . VS.

3 In the District Court of the United States for the Northern
District of Illinois .

In Equity . No. 8 .

UNITED STATES OF AMERICA, Petitioner,
V.

BOARD OF TRADE OF THE CITY OF CHICAGO , and Others .

Petition in Equity .

James H. Wilkerson , United States Attorney, Northern District
of Illinois .
George W. Wickersham , Attorney General.
James A. Fowler , Assistant to the Attorney General.

31/2 In the District Court of the United States for the Northern
District of Illinois .

In Equity

UNITED STATES OF AMERICA , Petitioner,
V.

BOARD OF TTADE OF THE CITY OF CHICAGO and Others , Defendants .

To the Honorable Judges of the District Court of the United States
for the Northern District of Illinois , Sitting in Equity :
Now comes the United States of America , by James H. Wilkerson ,
United States attorney for the Northern District of Illinois , acting
under the direction of the Attorney General of the United States,

and brings this , its proceeding by way of petition , against Board
of Trade of the City of Chicago , Edward Andrew , president ; Frank
B. Rice , vice president; Albert E. Cross , second vice presi
dent ; and J. E. Cunningham , David S. Lasier, Leslie F.
Gates, John Carden , Robert McDougal , Joseph Simons , Adolph
Gerstenberg , Benjamin S. Wilson, L. Harry Freeman , George
B. Quinn , John A. Rogers, John R. Manff, and William L. Gregs
ton , directors of Board of Trade of the City of Chicago . The full
names of those defendants whose initials are given in whole or in
part are unknown to petitioner .
Petitioner complains and alleges as follows:
That defendant Board of Trade of the City of Chicago is a body
politic and corporate , created by special act of the Legislature of the
State of Illinois approved February 18 , 1859 , with power and au
thority by that name to sue and be sued , implead and be impleaded ,
receive and hold property and effects , real and personal, by gift ,
devise , or purchase , and dispose of the same by sale , lease , or other
wise , and to make such rules, regulations , and by -laws from time to
time as it
s

members may think proper o
r necessary for the govern

>
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>

ment of the corporation thereby created not contrary to the laws of
the land .

That said act creating said defendant corporation further pro
vides that said corporation shall have the right to admit and expel

such persons as it
s

members may see fi
t in the manner to be pre

scribed b
y

the rules , regulations , and b
y
-laws thereof .

That the objects o
f the said association , Board of Trade of the

City of Chicago , as stated in its rules enacted pursuant to the pro
visions o

f

said act o
f incorporation , are : To maintain a commercial

exchange , to promote uniformity in the customs and usages o
f

merchants , to inculcate principles of justice and equity in trade , to

facilitate the speedy adjustment o
f business disputes , to acquire

and disseminate valuable commercial and economic information ,

and generally to secure to it
s

members the benefits o
f cooperation

in the furtherance o
f their legitimate pursuits .

That it is proided b
y

said rules enacted pursuant to said act o
f

incorporation that the government of said Board of Trade of the
City o

f Chicago is vested in a president , two vice presidents , and
fifteen directors , who , including the president and vice presidents ,

shall b
e

known a
s

the board o
f

directors o
f

said association ; and
that all o

f

the business and financial concerns o
f

the association are
managed and conducted in accordance with the charter , rules , regu
lations , and b

y
- laws o
f

the association so made under the direction o
f

said board o
fdirectors . That defendant , Edward Andrew , is presi

dent ,Frank B
.

Rice is vice president , Albert E
.

Cross is second vice
president , and defendants J. E. Cunningham , David S

. Lasier ,

Leslie F. Gates , John Carden , Robert McDougal , Joseph Simons ,
Adolph Gerstenberg , Benjamin S

. Wilson , L. Harry Freeman ,
George B

.

Quinn , John A
.

Rogers , John R. Manff , and William L.

Gregston are directors o
f

said Board o
f

Trade o
f

the City o
f Chicago .

That said rules of said association further provide for the ad
mission to membership in said association o

f persons who are ap
proved b

y

the board o
f

directors upon payment o
f

a
n initiation fee

o
f

ten thousand dollars , o
r upon the presentation of an unimpaired

o
r unforfeited membership duly transferred , and provided that as

a condition to admission to membership in said association the per
son so applying signs a

n agreement to abide b
y

the rules ,

4 regulations , and b
y
- laws o
f

said association and a
ll

amend
ments that may b

emade thereto .

That said Board o
f

Trade o
f the City of Chicago has established

and maintains in said city of Chicago a commercial exchange for
the buying and selling o

f grain and other commodities and for car
rying o

n

transactions connected with the purchase and sale thereof .

That there are more than fifteen hundred members o
f

said as
sociation ; that said membership consists both o

f

those who buy and
sell grain and other commodities o

n

commission and o
f

those who
are actual purchasers and sellers thereof , and also o

f

those who are

· members o
f

firms and corporations engaged in dealing in grain and
other comomdities , both on commission and a

s actual purchasers

and sellers thereof , and who , as members o
f

said association , are
bound in the conduct of the business of said firms and corporations
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a

with which they are connected , to observance of and compliance
with the rules of said association . That by reason of the size of its
membership and the large number of firms and corporations with
which it

s

members are connected , and which , b
y

virtue o
f

such con
nection , transact their business in accordance with the rules o

f

said

association , said Board o
f Trade has become and is a great commer

cial center for the transaction o
f

business in wheat , corn , oats , rye ,

and other grain . That a large portion o
f

said business is in grain
purchased in States other than Illinois for shipment to and

5 delivery in Chicago , and in grain shipped from points

in other States to Chicago for sale in the Chicago market ;

which said grain is an article o
f

commerce among the States ; and
that a large part o

f
the business transacted upon said exchange

maintained by said Board o
f Trade o
f

the City o
f Chicago is in

connection with the purchase and sale and handling o
f

such inter
state shipments o

f grain .

That said Board o
f

Trade of the City o
f Chicago , b
y

reason o
f

the number o
f

its members and the great extent o
f

the business car
ried o

n by said members and b
y

the firms and corporations with
which said members are connected , which , because o

f such member
ship , are subject to the rules o

f

said Board o
f

Trade , dominates and
controls the market for grain , both a

s

to amount sold and shipped

in interstate commerce , and price thereof , throughout a large portion

o
f

the State o
f Illinois and the States adjoining it .

That a part o
f

the business o
f

the members o
f

said Board o
f

Trade
and o

f

the firms and corporations with which said members are con
nected consists in purchasing and dealing in grain throughout the
territory tributary to Chicago , which includes the States of Wiscon
sin , Minnesota , Michigan , Illinois , Indiana , and other States , for
shipment to and delivery a

t Chicago , and in purchasing and deal
ing in grain which has been shipped from points within said terri

tory to Chicago and which is in transit to Chicago upon

6 the lines o
f

the various carriers centering therein .

That in the dealings upon said Board o
f

Trade transac- .
tions relating to said grain which has not yet reached the Chicago
market are designated a

s transactions in grain " to arrive . " That a

large portion o
f

said shipments of said grain to arrive is from points
without the State o

f Illinois ; and that said grain throughout the
course o

f

said transactions upon said Board o
f Trade with reference

to it is the subject of commerce among the States ; and that it is the
practice and course o

f

business among the members o
f

said Board

o
f

Trade and the firms and corporations with which they are con
nected and who transact their business in accordance with its rules

to make purchases o
f

said grain to arrive prior to it
s shipment or

while it is in transit to Chicago and to contract concerning the price
which is to be paid for it upon it

s

arrival at it
s

destination a
t the

Chicago market .

That with reference to transactions in said grain to arrive said
Board o
f

Trade has adopted for observance in the dealings o
f

it
s

members and o
f

the firms and corporations with which it
s

members
are connected the following rule :
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Sec . 33. A. The board of directors is hereby empowered to estab
lish a public " call " for corn , oats, wheat , and rye to arrive , to be
held in the exchange room immediately after the close of the regu

lar session of each business day.
7 B. Contracts may be made on the " call " only in such ar

ticles and upon such terms as have been approved by the
" call" committee .
C. The " call ’ shall be under the control and management of a
committee consisting of five members appointed by the president
with the approval of the board of directors .
D. Final bids on the " call ” less the regular commission charges
for receiving and accounting for such property may be forwarded
to dealers. It is the intent of this rule to provide fo

r
a public com

petitive market for the articles dealt in , and that with such market
all making of new prices b

y

members o
f this association shall cease

until the next business day .

E
. Any transaction o
f

members o
f

this association made with in

tent to evade the provisions o
f

this rule shall be deemed uncom
mercial conduct , and upon conviction such member shall b

e sus
pended from the privileges o

f

the association for such time a
s the

board o
f

directors may elect .

That said rule o
f

said Board o
f

Trade is now in force and effect
and that all of the members o

f

said Board o
f Trade have com

bined and are acting in concert to maintain and enforce said rule
and are observing the same both in the transaction o

f

their own
business and in that o

f

the firms and corporations with which they
are connected and will continue so to d

o

unless restrained b
y
the

injunction o
f

this honorable court .

That the regular sessions o
f

said Board o
f Trade upon business

days are from nine -thirty o'clock a . m . to one -fifteen o'clock

8 p . m . , with the exception o
f Saturday , and that the session

upon Saturday is from nine -thirty o'clock a . m . to twelve

o'clock m . , and that , said Board o
f Trade is closed upon Sundays

and holidays .

That the purpose and intent o
f

said Board o
f Trade and it
s mem

bers in the enactment of said rule , and in combining and acting in

concert to maintain it , was and is to prevent al
l

competition among
the members o

f

said Board o
f Trade and the firms and corporations

with which said members are connected in dealings relating to corn ,

oats , wheat , and rye to arrive from the time o
f

the public " call ” im
mediately after the close o

f

the regular session o
f

each business day

until the opening o
f

the session o
f

said Board o
f Trade upon the

next business day , and to fix and control the prices to be offered and
paid for said wheat , corn , oats , and rye to arrive , and thereby to

restrain trade and commerce therein .

That said members of said Board o
f

Trade have combined and
conspired together and are combining and conspiring together to

establish said public " call " and to maintain said rule with reference
thereto a

s above set forth , and that the effect o
f

said combination

and conspiracy has been and is to fi
x

and control during the periods
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between the regular sessions of said Board of Trade the prices to be
offered and paid for wheat, corn , oats , and rye to arrive.
That said combination so to fix and control prices extends to the
transactions and dealings o

f

all o
f

the members o
f

said Board
9 o
f Trade and to a
ll

the firms and corporations with which
said members are connected and that b

y

reason o
f

the large
number o

f

said members and their domination o
f

the Chicago mar
ket the effect o

f

said combination to observe and enforce said rule
has been and is to fi

x

and control arbitrarily during the time when
said Board o

f Trade is not open for business ,prices of said grain

to arrive a
s above set forth ; and that said combination extends not

only to transactions in Chicago but to transactions throughout the
entire country with respect to wheat , corn , oats , and rye to b

e re
ceived at Chicago and to be disposed ofupon the Chicago market .

That said combination a
s prescribed b
y

said rule and a
s above set

forth is an absolute agreement to fix and control the prices o
f

said

wheat , corn , oats , and rye to arrive during the time when said Board

o
f

Trade is closed , and that but for said combination among the
members o

f

said Board o
f Trade , as evidenced b
y

said rule , the mem
bers o

f

said Board o
f Trade and the firms and corporations with

which they are connected would , during the time between the ses
sions o

f

said Board o
f

Trade , compete with each other in fixing the
prices to be paid for said wheat , corn , oats , and rye to arrive , and in

sending out bids therefor , and that but for said rule and the observ
ance thereof b

y

the members of said Board o
f Trade the prices to

b
e offered to be paid for said wheat , corn , oats , and rye to arrive

would , during the time when said Board o
f
Trade is closed ,

10 b
e

determined b
y

competition .

That the regular sessions o
f

said Board o
f

Trade occupy
only about one -half o

f

the time ordinarily devoted to the carrying

o
n

o
f

trade and commerce in said city of Chicago , and that the effect

o
f

the observation and maintenance o
f

said rule is that during at
least one - half o

f

said time devoted to the carrying o
n o
f

trade and
commerce in said city o

f Chicago the prices for said wheat , corn ,
oats , and rye to arrive are arbitrarily determined , fixed , and con
trolled b

y

said combination and agreement with reference to the
price to b

e

offered and paid therefor .

That a large portion o
f

said wheat , corn , oats , and rye to arrive
with reference to which said rule above set forth is applied b

y

the
members o

f

said Board o
f Trade and the firms and corporations to

which they belong and which are covered b
y

said rule and affected

b
y

it
s

maintenance , consists o
f shipments o
f

said wheat , corn , oats ,

and rye from points without the State o
f Illinois to said city o
f

Chicago , and that said shipments are made and carried o
n

over the

lines o
f divers carriers through said northern district o
f

Illinois ,

and that said combination a
s

above set forth is a combination in

restraint o
f

interstate commerce in violation o
f

the provisions o
f

the act o
f Congress o
f July 2 , 1890 , entitled “ An act to protect

trade and commerce against unlawful restraints and monopolies . ”

In consideration whereof , and inasmuch a
s adequate remedy in
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the premises can be obtained only in this court , the United
11 States of America prays this honorable court to order, ad

judge , and decree that the combination and conspiracy here
inabove described is unlawful and that all of the acts done or to be
done to carry it out are in violation of the act of Congress of July 2 ,
1890 , entitled " An act to protect trade and commerce against unlaw
ful restraints and monopolies ;" that said defendant , Board of Trade
of the City of Chicago , and each and every member thereof, and each
of the defendants to this petition may be perpetually enjoined from
doing any act in pursuance of or for the purpose of carrying out
said combination and conspiracy , and may be perpetually enjoined
from entering into any combination or agreement fixing the bids
which may be offered to dealers between the regular sessions of said
Board of Trade for wheat , corn , oats , and rye to arrive , and may
be perpetually enjoined from taking any steps for the enforcement
of said rule of said Board of Trade above set forth , and that the peti
tioner may have such further relief as the nature of the case may
require and the court may deem proper in the premises.
To the end , therefore , that the United States of America may ob
tain the relief to which it is justly entitled in the premises,may it
please this honorable court to grant to it writs of subpæna directed
to each and every one of defendants , commanding them and each
of them to appear herein and answer , but not under oath , answer
under oath being hereby expressly waived , the allegations con

tained in the foregoing petition , and to obey and perform
12 such order and decree as the court may make in the premises

and upon the hearing hereof to permanently enjoin the
defendants as hereinabove prayed , and pending a final hearing of
this case , cause a temporary restraining order to issue enjoining the
defendants and each of them and each of their officers and agents
and servants as hereinabove prayed .

JAMES H. WILKERSON ,
United States Attorney ,
Northern District of Illinois.

GEORGE W. WICKERSHAM ,
Attorney General.

J. A. FOWLER ,
Assistant to the Attorney General .

(Endorsed :) Filed Feb. 11 , 1913 , at 3.30 o'clock , P. M. T. C.
MacMillan , Clerk .

>

13 And on the same day to- wit : the eleventh day of February ,

1913 , a certain Chancery Subpoena issued out of the clerk's
office o

f

said Court , directed to the Marshal of said District to ex

ecute . Said Subpoena , together with the Memorandum thereto
attached and the Marshal's return endorsed thereon is in words and
figures following to -wit :
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14 UNITED STATES OF AMERICA ,
Northern District of Illinois, Eastern Division , ss :

The President of the United States of America to Board of Trade
of the City of Chicago , Edward Andrew , President ; Frank B.
Rice , Vice -President; Albert E. Cross , Second Vice - President , and
J. E. Cunningham , David S. Lasier , Leslie F. Gates, John Carden ,
Robert McDougal, Joseph Simons, Adolph Gerstenberg , Benjamin
S. Wilson , L. Harry Freeman , George B. Quinn , John A. Rogers,
John R. Manff and William L. Gregston , Directors of Board of
Trade of the City of Chicago , Greeting:
We Command You and Every of You , That you be and appear
before our Judges of our District Court of the United States of
America , for the Northern District of Illinois , at Chicago , in the
Eastern Division of said District , on or before the twentieth day after
service of this writ , exclusive of the day of service, to answer or
otherwise defend against a certain bill in equity this day filed by
United States of America , Petitioner , in the Clerk's office of said
Court in the City of Chicago , then and there to receive and abide
by such judgment and decree as shall then or thereafter be made,
upon pain of judgment being pronounced against you by default.
To the Marshal of the Northern District of Illinois to Execute.
Witness the Honorable Kenesaw M. Landis , the District Court of
the United States of America , for the Northern District of Illinois,
at Chicago aforesaid , this eleventh day of February, in the year
of our Lord Nineteen hundred and thirteen and of our Independ
ence the 137th year .

[SEAL . ] T. C. MACMILLAN , Clerk ,
By JOHN H. R. JAMAR ,

Deputy Clerk.

Memorandum .

The defendants are required to file their answer or other defense
in the Clerk's office on or before the twentieth day after service
hereof upon them , excluding the day of service ; otherwise the said
bill may be taken pro confesso.

T. C. MACMILLAN , Clerk
By JOHN H. R. JAMAR ,

Deputy Clerk .

15 I have served this writ within my district in the following
manner to -wit :

Upon the within named Board of Trade of the City of Chicago
by delivering a true copy thereof to Edward Andrew , President of
said Board of Trade at Chicago , Illinois , February 13th , 1913 .
Upon the within named Edward Andrew , President, Frank B.
Rice , Vice President, and Albert E. Cross, Second Vice President,
by delivering to each of them personally a true copy thereof at
Chicago , Illinois, February 13th , 1913. Upon T. E. Cunningham ,
named in writ, J. E. Cunningham , David S. Lasier , Leslie F. Gates,
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John Carden , Robert McDongal , Joseph Simons, Adolph Gersten
berg , Benjamin S. Wilson , L. Harry Freeman , George B. Quinn,
John A. Rogers John R. Mauff , named in writ John R. Manff , and
William L. Gregson , named in writ , William L. Gregston , Directors
of the Board of Trade of the City of Chicago , by delivering to each
of them personally a true copy thereof at Chicago , Illinois , Feb
ruary 13th, 1913 .

LUMAN T. HOY , U. S. Marshal ,
By WM . H. GRIFFITH , Deputy .

17 Services , $34.00
1 mile , .06

$34.06

( Endorsed :) Filed Feb. 14 , 1913. T. C. MacMillian , Clerk .

5
16 And on to-wit : the seventh day of May, 1913 , came the

defendants in said entited cause by their solicitor , and filed
in the clerk's office of said court their certain Answer in words and
figures following to -wit :

17 Answer .

In the District Court of the United States, Northern District of
Illinois..
In Equity .

UNITED STATES OF AMERICA , Petitioner,
vs.

BOARD OF TRADE OF THE CITY OF CHICAGO and Others , Defendants .

The Answer of All the Defendants .

Now come the defendants , Board of Trade of the City of Ccicago ,
Edward Andrew , Frank B. Rice , Albert E. Cross, J. E. Cunning
ham , David S. Lasier , Leslie F. Gates, John Carden , Robert Mc
Dougall, Joseph Simons, Adolph Gerstenberg , Benjamin S. Wilson ,
L. Harry Freeman , George B. Quinn, John A. Rogers , John R.
Mauff , and William L. Gregson , and for answer to so much of said
bill as they are advised it is necessary or material for them to make
answer to , say :
I.That defendants admit that the Board of Trade of the City
of Chicago is a corporation , as alleged in said bill, and has the
charter powers therein alleged , and that the objects of said Associa
tion are stated in it

s

rules , and are a
s alleged in said bill ; and that

b
y

it
s

rules the government o
f

said corporation is vested in such of
ficers and directors , and that the defendants (other than said Board

o
f Trade ) are at the present time it
s

officers and directors , as alleged

in said bill ; and that all of the business and financial concerns of

the association are managed and conducted in accordance with
18 it

s

charter , rules and bylaws under the direction o
f

it
s

said
board o
f

directors , and that it
s

rules provide for the admis
2-370
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sion of persons to membership in the manner alleged in said bill ,
and defendants aver that a copy of said rules are attached to this
answer and made a part hereof as Exhibit “ A. "II . That defendants admit that said Board of Trade has estab
lished and now maintains in said city of Chicago a commercial ex
change as alleged in said bill , and that it has more than 1500 mem
bers, some of whom transact each of the different kinds of business
described in said bill, and that in the conduct thereof said members
are required to comply with said rules so far as they apply to said
business of said members , and that said Board of Trade has be
come and is a great commercial center for the transaction of busi
ness in wheat , corn , oats, rye and other grain ; but these defendants
deny that said Board of Trade dominates or controls the market
in grain either as to the amount sold or shipped from other states
to Illinois, or as to the prices thereof throughout a large part of the
State of Illinois or the States adjoining .
III . These defendants aver that said Board of Trade does not
itself buy or sell any grain or other -commodity , or otherwise
engage in trade-- its only business being that of providing a

place in the city o
f Chicago where it
s

members may advan
tageously meet to contract with each other respecting the pur
chase and sale o

f grain and provisions , and that to that end said
Board o

f Trade has enacted and enforces (against it
s

members
only ) certain rules governing the conduct o

f

it
s

members in said
exchange room and in their relations to each other and to

19 their customers , and also respecting the contracts and transac
tions made by it

s

members either for themselves o
r

a
s agents

for others .

That the principal business of it
s

members is that o
f making with

each other contracts and transactions for the purchase and sale of

grain and provisions for present and future delivery , and that said
contracts for present delivery relate to and cover grain , which has
already arrived in Chicago — much o

f it having been theretofore
consigned by the owners thereof from other places within and with
out the state o

f Illinois to members of said Board of Trade in the
city o

f Chicago for the purpose of being there sold upon such ex
change b

y

said members a
s

the agents of said owners ,—and that
said contracts for future delivery in many instances relate to grain ,

which at the time o
f making o
f

the contracts relating thereto is

either in transit to Chicago o
r

is b
y

the owners thereof after the
making of said contracts shipped to Chicago for the purpose of be

ing there delivered upon said contracts for future delivery , and that
for the purpose o

f facilitating said purchases and sales for future
delivery by its members o

n

said exchange , and creating a broader
and more constant market , so that it would b

e practical a
t
a
ll

times
during certain hours o

f

such business day for such members to

readily buy and sell such commodities for future delivery upon such
exchange and also for the purpose o
f promoting the comfort

and convenience o
f

such o
f

it
s

members a
s

are engaged in such
trading , said Board o
f Trade has found it advisable and necessary

to create , establish and maintain certain market hours , to -wit ; bo
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a

tween 9:30 A .M . and 1:15 P. M. - Except on Saturdays when
20 the market hours are from 9:30 A. M. to 12:00 M.—and to

confine such future trading by it
s

members to said market
hours , and that to that end said Board o

f Trade many years ago e
n

acted a rule ( Rule XVI , Sec . 1 ) , that no trades or contracts for future
delivery o

f

grain o
r provisions should b
e made o
r

offered to b
e made

b
y

members o
f

said Board o
f

Trade in it
s exchange room , o
r in the

immediate vicinity thereof at any other time than within said
market hours , and provided in such rule that fo

r

any violation
thereof a member should b

e suspended , and for a second violation

b
e expelled , from the privileges of said association ; and that the

existence o
f

said rule has been beneficial , not only in that it has
made a better , more constant and broader market for members to

trade in , and non -members through members a
s their agents , to

sell and buy again and provisions upon , but also it has conduced

to the health , comfort and welfare o
f

said members , and that in thus
limiting the trading b

y

it
s

members to such market hours it has
but followed a practice and precedent established b

y

most com
mercial exchange in this country a

s well as in Europe , among whom

it has always been customary to limit to a more o
r

less extent the
hours for trading .

IV . That another kind of trading in the commodities aforesaid ,

which is participated in b
y

said members upon said exchange , con
sists in the buying and selling of grain " to arrive , " wherein owners

o
f grain already in transit to , o
r about to be shipped to , Chicago ,

offer to sell it to members of said Board to be delivered and paid
for upon it

s

arrival in Chicago ; that many such owners , who are
not themselves members o

f

said Board o
f Trade , employ

21 members thereof as their agents to make such contracts upon
such exchange with other members thereof (who are often

acting a
s agents for other purchasers ) , and that a large volume o
f

trading in grain to arrive takes place daily , and for years has taken
place daily , during it

s

market hours upon the exchange o
f

said
Board o

f Trade between its members .

And these defendants admit that , as applicable to such trading ,

and to control the conduct o
f

it
s

members in respect thereto , the
members o

f

said Board o
f

Trade , in pursuance to it
s b
y
-laws , on

July , 18 , 1906 , adopted a
s one o
f its rules Section 3
3 , which is se
t

out in the bill herein , and that said rule since the adoption thereof
has been , and is now , in full force and effect , and that such mem
bers respect and comply there with .

V
.

But these defendants deny that either the purpose o
r intent

o
f

said Board o
f

Trade o
r

its members in the enactment o
f

said
rulewas , or is , to prevent competition among members of said Board

o
f Trade , or the firms or corporations with which said members are

connected , in dealings in oats , corn , wheat , and rye , to arrive , as

alleged in said bill , or that either such purpose o
r

intent was , or

is , to fi
x

o
r

control the prices to b
e

offered and paid for said wheat ,

corn , oats and rye to arrive , o
r

to thereby restrain trade o
r

com
merce therein .

And these defendants further deny that the effect o
f

said main
tenance , or observance o

f

said rule has been , or is , to fix or control
arbitrarily during the time when said Board o
f

Trade is not open3
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fo
r

business the prices of said grain to arrive o
r is to impair or pre

vent competition among persons contracting to buy or sell grain to

thereafter arrive in the city o
f Chicago .

22 VI . That defendants aver that some years before the
adoption o

f

said rule four o
r

five persons engaged extensively
in purchasing grain to arrive in Chicago and who were also mem

bers o
f

said Board o
f Trade also severally acquired by leases from

the railroad companies whose lines terminated in Chicago , or other
wise , control of practically a

ll

the grain elevators in Chicago , which
were used a

s public ( Class “ A ” ) warehouses , and were conveniently
located a

s respects rail and lake transportation , and they have since
severally operated the same as such Warehouses , and have also them
selves built and thereafter operated other like grain elevators , they
thus together controlling practically a

ll

such public grain elevators

o
r

warehouses in Chicago , and each o
f

them combining with his
business o

f public elevator proprietor that of grain buyer ; and each
such proprietor used his said elevators for the storage of grain pur
chased and owned b

y

himself . That this ownership b
y

said grain
dealers o

f

said public elevators enabled them to drive out o
f

such

business other grain buyers which they did b
y

over -bidding such
other purchasers o

f grain and thus in effect giving away a portion

o
f their storage charges , and that b
y

reason of this and other ad
vantages , which said warehousemen had b

y
reason o

f

their operat
ing such warehouses , said warehousmen were able to , and did
acquire a practical monopoly o

f

the business o
f purchasing and

selling grain to arrive in Chicago , and they were thereby enabled

to crush out , and they had prior to the adoption of said rule in part
succeeded in crushing out , competition among buyers o

f grain to

arrive in Chicago , and that a
s
a result said warehousemen had .

prior to the adoption o
f

said rule , been enabled to purchase , and
were purchasing , more than three -quarters of a

ll

the grain arriving

in Chicago .

23 That in conjunction with said terminal elevators in Chi
cago , said public warehousemen had , prior to the adoption o

f
said rule , also acquired control of sundry smaller warehouses ad
jacent to railroads a

t many country places within the principal grain
producing states , and that b

y

arrangement among themselves said
warehousing business was so apportioned among them that each o

f

them acquired and controlled exclusively the elevator system o
f

one

o
r

more railroad lines or systems without interference therewith on

the part o
f any o
f

said others ; and that it was also a part o
f

such
arrangement o

r understanding between said elevator owners that

the one operating said warehouse system o
n any such railroad should

b
e

the only one of them to bid for grain " to arrive " in Chicago over
said road ; and that it was also , prior to the adoption o

f

said rule ,

a frequent practice o
f

said elevator proprietors to agree among
themselves each afternoon upon the prices which a

ll

should adopt

in their bids to be sent that day to persons in the country for grain

" to arrive ” in Chicago ; and that b
y

reason o
f

the facts aforesaid
many members o
f

the Board o
f

Trade - who would otherwise have
joined in the bidding - ceased either to bid on said exchange for
grain " to arrive " in Chicago o

r

to send out bids therefor to the per
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>

sons in the country, and ceased to solicit or accept from country
shippers consignments of grain to be sold “ to arrive " in Chicago ;
and that competition in bidding for grain “ to arrive ” in Chicago had ,
prior to the passage of this rule , become very much restricted .
Defendants aver that the only purpose or intention of said Board
of Trade and it

s
members in adopting , and of its officers and d

i

rectors in enforcing , said rule other than that o
f promoting

24 the convenience o
f

it
s

members b
y

restricting their hours o
f

business — was to increase competition among those engaged in

buying and selling grain “ to arrive " in Chicago b
y

enlarging the
number o

f members of said Board , who would participate in such
bidding for grain " to arrive , " not only upon said Exchange and
among the members o

f

said Board o
f

Trade , but also the number o
f

those who would send out bids to the country for grain " to arrive . "

These defendants further aver that the effect o
f

said adoption and
enforcement o

f

said rule has been , and is , to very much increase the
number o

f

members o
f

said Board o
f Trade who bid upon said e
x

change for grain " to arrive , " and of those who send out bids to

owners o
f grain in the country ; and a further effect of said rule has

been , and is , that many more members of said Board o
f

Trade are
since , and because o

f
, the existence o
f

said rule , engaged upon said
exchange in the business of receiving and selling grain " to arrive , "

and that this has resulted not only in better prices being obtained b
y

those wishing to sell , in Chicago , grain " to arrive , " but in providing

in Chicago a broader market and more purchasers for such grain

" to arrive , " and that the adoption and observance of said rule has
very much promoted and increased competition in said trade and
thereby increased prices in said sales , and has been beneficial and
advantageous to a

ll persons connected therewith , either as buyers or

sellers o
f grain sold to arrive " in Chicago .

And having fully answered said bill , these defendants
25 pray to be hence dismissed , with their costs in this behalf

sustained .

BOARD OF TRADE OF THE CITY
OF CHICAGO .

EDWARD ANDREW ,

FRANK B
. RICE ,

ALBERT E. CROSS ,

J. E. CUNNINGHAM ,

DAVID S. LASIER ,

LESLIE F. GATES ,

JOHN CARDEN ,

ROBERT MCDOUGALL .

JOSEPH SIMONS ,

ADOLPH GERSTENBERG ,

BENJAMIN S
. WILSON ,

L. HARRY FREEMAN ,

GEORGE B
.

QUINN ,

JOHN A. ROGERS ,

JOHN R. MANFF ,

WILLIAM L. GREGSON ,

By HENRY S. ROBBINS ,

Their Counsel .
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26 UNITED STATES OF AMERICA ,
Northern District of Illinois, Cook County , 88 :

Edward Andrew being first duly sworn , deposes and says that he is
President of Board of Trade of the City of Chicago , one of the de
fendants named in the foregoing Answer, and as such is authorized
to make this affidavit . That he has read the foregoing Answer, and
knows the contents thereof , and that the same is true of his own
knowledge , except as to those matters therein stated to be upon in
formation and belief, and as to those matters , he believes it to be
true .

( Signed ) EDWARD ANDREW .

Subscribed and sworn to before me this 29th day of April A. D.
1913 .

( Signed ) THEODORE E. REIN ,
[ NOTARIAL SEAL .] Notary Public .

( Endorsed :) Filed May 7 , 1913 , T. C. MacMillan , Clerk .

27 And on to-wit: the thirteenth day of May, 1913 , in the
record of proceedings thereof in said entitled cause before

the Hon . Kenesaw M. Landis, Judge of said Court , appears the fol
lowing entry towit :

8 .

UNITED STATES OF AMERICA
vs.

BOARD OF TRADE OF THE CITY OF CHICAGO et al .

It is ordered by the Court that the motion of the United States
Attorney to se

t

this cause for trial be and the same is hereby entered
and continued until May 15th .

28 And o
n to - wit : the fifteenth day of May , 1913 , in the

record o
f proceedings thereof in said entitled cause before

the Hon . Kenesaw M. Landis , Judge o
f

said Court , appears the
following entry to -wit :

8 .

UNITED STATES OF AMERICA
VS.

BOARD OF TRADE OF THE CITY OF CHICAGO e
t a
l
.

Upon motion o
f

the United States Attorney , it is ordered by the
Court that this cause b

e

se
t

down for trial on December 1st , at 10:30
A. M.

29 And on to -wit : the eighteenth day o
f

November , 1913 ,

in the record o
f proceedings thereof in said entitled cause
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before the Honorable Kenesaw M. Landis, Judge of said Court ,
appears the following entry to -wit :

8 .

UNITED STATES OF AMERICA
VS.

BOARD OF TRADE OF THE CITY OF CHICAGO et al .

On motion of the United States Attorney and upon due notice
filed, it is ordered by the Court that the motion to strike paragraph
6 from the answer of the defendants be se

t

down for hearing o
n

November 29th .

30 And o
n

to -wit : the twenty -ninth day of November , 1913 ,

in the record o
fproceedings thereof in said entitled cause

before the Honorable Kenesaw M
.

Landis , Judge o
f

said Court ,

appears the following entry to -wit .
8 .

UNITED STATES OF AMERICA
vs.

BOARD OF TRADE NF THE CITY OF CHICAGO e
t a
l
.

Now come the parties by their respective solicitors and now comes

o
n

to b
e

heard the motion o
f

the United States Attorney to strike
Paragraph Six from the answer o

f

the defendants . After hearing
the arguments o

f

counsel , the Court takes the matter under ad
visement .

31 And o
n

to -wit : the seventeenth day of July , 1914 , in the
record o

f proceedings thereof in said entitled cause before
the Hon . Kenesaw M

.

Landis , Judge of said Court , appears thefollowing entry to -wit :

8 .

UNITED STATES OF AMERICA
VS.

BOARD OF TRADE OF THE CITY OF CHICAGO e
t a
l
.

The Court having considered the motion of plaintiff , to strike
out Paragraph VI of defendants ' answer and being now fully a

d

vised in the premises , it is ordered that said motion b
e

and the
same is hereby sustained .

32 And on to -wit : the fourteenth day o
f

November , 1914 , inthe record o
f

proceedings thereof in said entitled cause b
e

fore the Hon . Kenesaw M
.

Landis , Judge o
f

said court appears thefollowing entry to -wit :
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8 .

UNITED STATES OF AMERICA
vs.

BOARD OF TRADE OF THE CITY OF CHICAGO .

This cause coming on on motion of complaint to strike from the
answer Paragraph VÍ thereof, and the court having heard the argu
ment of counsel for the respective parties , and being fully advised
in the premises, and being of the opinion that proof of the facts
alleged in said Paragraph VI would not be material evidence on the
hearing of this cause , and that none of the facts alleged in said
Paragraph whether considered by themselves or in conjunction with
other facts alleged in said answer, constitute a defense to said bill,
It is ordered that said motion be granted and that Paragraph VI
be striken from said answer .

KENESAW M. LANDIS .

33 And on to-wit : the nineteenth day of December , 1914 ,
in the record of proceedings thereof in said entitled cause

before the Hon . Kenesaw M. Landis , Judge of said court , appears
the following entry to -wit :

8 .

UNITED STATES OF AMERICA
vs.

BOARD OF TRADE OF THE CITY OF CHICAGO et al .

Upon motion , it is ordered by the Court that the above entitled
cause be and the same is hereby set for trial on January 18th .

34 And on to -wit : the fifteenth day of January , 1915 , in the
record of proceedings thereof in said entitled cause before

the Honorable Keenesaw M. Landis , Judge of said Court, appears
the following entry to -wit :

8.

UNITED STATES OF AMERICA
VS.

BOARD OF TRADE OF CHICAGO et al.

Upon motion of the United States Attorney , it is ordered by the
Court that the above entitled cause be continued for trial until
January 25th .

35 And on to -wit : the twenty - fifth day of January , 1915 , in
the record of proceedings thereof in said entitled cause before

the Honorable Kenesaw M. Landis , Judge of said Court , appears the
following entry to -wit :
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8 .

UNITED STATES OF AMERICA
VS.

BOARD OF TRADE OF THE CITY OF CHICAGO et al.

Now come the parties by their respective Attorneys , and now this
cause comes on for trial . After hearing evidence in part on behalf of
the complainant the further trial of this cause is postponed until
ten o'clock tomorrow morning.

36 And on to -wit : the twenty -sixth day of January , 1915 , in
the record of proceedings thereof in said entitled cause before

the Honorable Kenesaw M. Landis, Judge of said Court, appears the
following entry to -wit :

8 .

UNITED STATES OF AMERICA
VS.

CHICAGO BOARD OF TRADE et al .

Now come the parties by their respective solicitors and now this
cause comes on for trial. After hearing evidence on behalf of the
plaintiff and defendant in part , the further trial of this cause is
postponed until tomorrow morning .

37 And on to -wit : the twenty -seventh day of January , 1915 ,
in the record of proceedings thereof in said entitled cause be

fore the Hon . Kenesaw M. Landis, Judge of said Court , appears the
following entry to wit :

8.

UNITED STATES OF AMERICA
VS.

CHICAGO BOARD OF TRADE et al .

Now come the parties by their respective solicitors and now this
cause comes on for further trial. After hearing evidence adduced
on behalf of the defendant the further trial of this cause is continued
until tomorrow morning.

38 And on to -wit: the twenty -eighth day of January , 1915 , in
the record of proceedings thereof in said entitled cause , before

the Honorable Kenesaw M. Landis, Judge of said Court , appears the
following entry to -wit:

3–370
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8 .

UNITED STATES OF AMERICA
VS.

CHICAGO BOARD OF TRADE et al.

Now again come the parties by their respective solicitors and the
trial of this cause is resumed . After hearing evidence on behalf of
the defendant to conclusion and plaintiff's evidence in rebuttal, and
arguments of counsel in part, the further trial of this cause is con
tinued until tomorrow morning.

39 And on to -wit : the twenty -ninth day of January , 1915 , in
the record of proceedings thereof in said entitled cause before

the Honorable Kenesaw M. Landis, Judge of said Court appears the
following entry to -wit :

8 .

UNITED STATES OF AMERICA
VS.

CHICAGO BOARD OF TRADE et al.

Now come the parties by their solicitors and now this cause comes
on for further trial. After hearing the arguments of counsel of the
respective parties to conclusion , the court takes the matter under
advisement .

3912 And on towit : the seventeenth day of January , 1916 , there
was filed in the clerk's office of said Court in said entitled

cause a certain Notice in words and figures following to -wit ;

Notice .

In the District Court of the United States, Northern District of
Illinois.

UNITED STATES OF AMERICA
VS.

BOARD OF TRADE OF THE CITY OF CHICAGO et al.

а

To Charles F. Clyne, Esq ., United States District Attorney :
Please take notice That we have this day lodged in the Clerk's
office of the above entitled court , for your examination , a condensed
statement of the evidence in the above entitled cause , as required by
Equity Rule 75 ; and that on the 27th day of January , 1916 , at 10
o'clock , or as soon thereafter as counsel can be heard , in his court
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room or in Chambers , we shall ask the Hon . Kenesaw M. Landis,

Judge of said Court, to approve such statement :
At which time and place you may appear if you see fit .

HENRY S
. ROBBINS .

Received a copy o
f

above notice this 17th day o
f January , 1916 .

CHARLES F. CLYNE ,

By M. L. DAVIES ,

United States District Attorney .

(Endorsed :) Filed Jan. 17 , 1916. T
.
C
.

MacMillan , Clerk .

40 And o
n towit : the twenty -seventh day of January , 1916 ,

there was filed in the Clerk's office of said Court , in said en
titled cause a certain Statement o

f

Evidence in words and figures fol
lowing to -wit :

41 In the District Court of the United States , Northern Dis
trict o

f Illinois , Eastern Division .

In Equity .

UNITED STATES O
F

AMERICA , Petitioner ,

Vs.

BOARD O
F

TRADE O
F

THE CITY O
F

CHICAGO e
t a
l
. , Defendants .

B
e
it remembered , That on the 25th day o
f January , A
.
D
.

1915 ,

the aboveentitled cause came o
n

for final hearing , before Honorable
Kenesaw M

.

Landis , Judge of said Court :

Charles F. Clyne , Esq . , and
Morgan L. Davies , Esq . , appeared as counsel for Petitioner :

Henry S. Robbins , Esq . , appeared a
s counsel for defendants :

And thereupon , the evidence hereinafter stated was offered , and ,

except as herein noted , received , in evidence :

42 CALEB H
.

CANBY , produced a
s
a witness on behalf o
f

the
petitioner , and being first duly sworn , testified a

s follows :

Direct examination b
y

Mr. Davies :

Am a commission merchant , and have been President of the Chi
cago Board o

f

Trade since the first week in January , 1914. I act as

presiding officer a
t meetings o
f

the Association and of the Board o
f

Directors , and in the event of a trial of a member o
n charges pre

ferred , I preside a
t

the trial and vote as one o
f

the Board o
f

DirecI

tors . There are approximately 1600 members , scattered throughout
the entire United States , approximately 1100 of whom are residents

o
f Illinois , the balance residing in other states ; a few also being in

Canada . Some o
f

these are engaged in the cash grain business , oth
ers are in the milling business . There is also a group called commis

>
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sion men . Some are barley dealers, maltsters , also several oat meal
companies . I have been amember of the Board continuously since
1890. We also have manufacturers of corn products in the member
ship . There is also a group of members known as elevator men , who
own and operate elevators , cash grain men on spot or moving in
transit for immediate delivery or for delivery at a specified time,
under the rules for the delivery of cash grain . There is also a group
which constitutes the market for future delivery . Cash grain and
the future delivery grain are a

ll

interwoven together . " Scalping " is

a purely arbitrary term , and is applied to those traders who buy and
sell quickly , and make a small profit o

n

the market . Section
43 3

3 in the book o
f

rules was adopted in 1906. The Call was
for the purpose o

fbuying and selling grain to arrive at differ
ent stated periods . The Term "to arrive " means grain purchased in

some distant place for shipment within five days , shipment thirty
days ; shipment within a specified time . It is a future contract .

Generally speaking , the grain is sold to arrive before it leaves the
shipping station . It is a future sale . Sometimes it is sold a

s grain

" to arrive " before it is actually harvested . Grain called grain to

arrive might include grain that was actually growing in the field .

What is termed the " call ” was what you might call an auction . In

other words , these prices were bids and offers . It was held during
the early part o

f

the afternoon , held at the close of the day's business

in one corner of the Board of Trade . The caller had a stand and
stood up and called the different grades o

f grain , and a
s h
e would

call each grade h
e

would ask for bids , and al
l

the members that de
sired to send bids out in the country that afternoon to buy grain to

arrive would bid o
n

this call , and they could bid , every one bid any
price they wanted to send out . If you wanted to pay fifty cents and I
wanted to pay sixty I would bid sixty ; I would bid any price I
pleased . There was no restriction . The committee had nothing to

d
o

with this call . The call had a clerk . The clerk would keep a
record o

f

those bids , and the last bid was the closing price . I forget
whether it was half an hour or what the time was . When no one
made any further bid , the hammer fell just like the last bid at an

auction sale . The lastbid was the price that anyone wanted to make
that wanted to send a bid out to the country . It was always higher

than the other bids , usually higher than the last price , the
44 closing price in the pit on a particular day . I could not an

swer that it was ever lower , but I think itwas always higher ,

because the grain to arrive o
n

track is generally speaking a slight
premium over spot grain in elevators . There was not any great dif
ference between the two prices . It might be half a cent on one line

o
f grain and three quarters o
n

another . What controlled the price
was simply the general idea that anyone might have in regard to the
general direction o

f

the market for the next five or ten days , as to

whether they were willing to pay a greater or lesser premium . Un
der certain conditions they would pay more . O

f

course the interest

o
f

the Chicago market is always to pay the highest price they pos
sibly can on their bids to the country ; that is their only interest . We
are surrounded with competitors a
ll

over the entire western country

>
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and unless we bid high we do not get the grain ,and consequently we
are not in business ; we cannot do anything unless we get the grain .
The commission on grain to arrive at that time was one cent per
bushel on wheat and a half cent on corn . The commission in the
pit on contracts for future delivery was any price that anyone wanted
to make above one-eighth a bushel . That was the minimum price .
You could charge any price you pleased , anything that anyone would
pay . On grain to arrive the commission was deducted from the
price , for the expense of financing and handling the grain . If one
violated that rule during it

s
existence h

e probably would have been
summoned to appear before the Board o

f

Directors for trial , and the
Board o

f

Directors would d
o

what they would d
o with the case . The

penalty after the first offence would include expulsion from the
Board . The market price for memberships is approximately $ 2,500
and that would b

e wiped out if the member were expelled , and h
e

could not engage in business again as a commission man or

45 a
s
a member o
f

the Chicago Board o
f

Trade unless reinstated .

The principal buyers of this grain to arrive are shippers and
elevators o

f all descriptions , a
ll

receivers and shippers o
f grain . The

usual course o
f

business o
f

those engaged in that business was as

follows : The mail trains begin to leave for the entire western coun
try a

s early a
s four o'clock in the afternoon ; consequently just as

soon as possible after the close the clerks in the offices who have that
work delegated to them make out these postal card bids . Pope &

Eckhardt did this , and the Armour Grain Company . The post card
bid was mailed in the ordinary course of business , and the bid was
good until 9:30 the following – for acceptance . The post cards
went as a rule over a

ll

the western country , but not further west than
Central Iowa ; not often in Missouri . In the pit the sales are gen
erally made for delivery o

n
a future date , and the delivery o
f

the
warehouse receipt does not immediately follow , although occasion
ally that is the case ; that is what is called dealing in futures . The
millers would probably buy wheat b

y

sample . He knows what grade

o
f

flour h
e

wishes to make , and he would shop a
ll

around the market
and find out who had that kind o

f

wheat that was necessary for him

to have , and then buy that particular sample o
f

wheat . That is

just a cash grain transaction . During the year ending December

3
1 , 1914 there was weighed in and out of Chicago about five hundred

and fifteen millions bushels o
f

a
ll

kinds o
f grain . The greater part

o
f

that passed through the Chicago Board of Trade in its operations ,

I have no figures or data to tell as to the amount of grain to arrive
that is purchased between the closing hour o

f

business in one
46 day and the opening o

f

business next day a
t

this Call price ,

and the amount o
f

cash grain actually sold in the wheat pit

o
r in the pit . There is a very large amount of grain comes to this

market by consignment , and it would b
e
a very difficult matter u
n

less someone was actively handling the documents themselves , to

know just what was consigned grain and what was grain to arrive .

There is no way you can tell from the cars . The volume of this grain

to arrive is substantial . The volume o
f

this business of grain to

arrive is a substantial one . I presume that bids are sometimes sent

-
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over the wires . Members followed the call rule . Unless you bid as
high as every one else you don't buy anything . The highest price
and last price established on the Call was the basis of our bids . As
I understand it , a buyer could go below the price fixed if he wanted
to , and not violate the rule , but he could in no case go above the
price made on the call . While the rule was in force a member of
the Chicago Board of Trade could not buy at a higher price than the
price made on the Call at any time until the opening of business on
The following day , and then he is free to buy it at any price that he
sees fi

t . The price thus arrived a
t o
n

the call was the maximum price
from the closing o

n Thursday at 1:15 until the opening o
n Friday

a
t 9:00 o'clock . If anyone wanted to bid below that he might d
o

so , but that was the maximum price , and that was the practical op
eration during the time this rule was in effect .

>

Cross -examination b
y

Mr. Robbins :

47 Neither I nor my firm participated a
t a
ll

in this bidding
for grain to arrive during the life o

f

the rule . I have no
knowledge , from practical operation o

f
it . This trading in grain

to arrive was confined entirely to bidders o
n

the Board o
f

Trade
who were residents o

f Chicago during that time . I would like to

correct my testimony in saying that a member would be expelled
for violating this rule .: Suspension is the only penalty . It is the
intent o

f

this rule to provide for a public competitive market for ;

the articles dealt in . Commission o
n grain to arrive was the same

a
s the commission o
n consigned grain , but did differ from the rate

o
f

commission o
n grain sold fo
r

future delivery in the pits . All
those that bid to the country for grain to arrive were bound b

y

the price although not present at the auction .

Redirect examination b
y

Mr. Davies :

The only ones , as I understand it , that ever operated under that
rule were those that were residents of Chicago . I do not think the
rule applied to members residing in Springfield . I was not a mem
ber o

f

the committee to interpret this rule at any time . The open
ing price the next morning has nothing to dowith the closing price

o
f

the day before . The closing price of the day before holds upon
grain to arrive . That would not mean that h

e gets grain at 9:30

a
t

that price . The price may b
e

five cents lower o
r

ten cents lower .

48 Recross -examination b
y

Mr. Robbins :

The effect of speculators over -bidding o
n

the Call would b
e that

there would b
e people willing to sell them wheat o
n

the Call . They
would have to buy anything offered at that price . If that class of

men went upon the Call they would there meet people who would
sell them to arrive . They would have to take what was offered o

n

their bids . Millers almost entirely buy o
n sample . They d
o

not
participate in this bidding to arrive , and never have . If a miller
wanted some wheat in the afternoon between the closing of the Call
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and the opening of the market the next day , it would be perfectly
feasible for him to go to one of the elevator owners and get al

l

the
wheat h

e

wanted . The Call price did not in the slightest affect the
price a

t which the owners o
f

wheat in elevators could sell . There
was n

o

restriction whatever o
n any price ; h
e

could buy wheat from
any holder and get it immediately .

49 John C
.

F. MERRILL , a witness o
n

behalf o
f

Petitioner ,

being duly sworn , testified as follows :

Direct examination b
y

Mr. Davies :

Have been Secretary o
f

the Board o
f Trade for two years last

August 1
st
. Was Vice -President in 1909 and 1910 , and President

in 1911. A member of the Board since 1878. I have with me the
records o

f prices made o
n

the Call for the year 1912 , in which is

contained the Call record , in the bandwriting of the clerk o
f the

Call , who works under the direction of the Call committee . The
records are now under my control . (The entries in the Call book

were thereupon offered and received in evidence , and showed that
the number of sales and the volume o

f

sales made upon such call
for each business day of the months of June and October 1911 and
November and December 1912 were as follows :)

50 1911 .

Number of sales . Volume of sales .

2

11

3

Date .

June 1
2 .
3 .
4 Sunday .

5 .
6 .
7

2 Cars ,

3 Cars & 45,000 bu .

2 Cars & 2,500

.

8 ..

No sales .

.No sales .

No sales

2
1

No sales .

14,000 bu .

1 Car .9 .

10 ..
1
1 Sunday .

12 ...
13 .

1,000 b
u .1

1

14 .

1 Car

1 Car .1

No sales .

1

No sales .

15 ...
16 ...
17 .

2,000 b
u .
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51 1911 .

Number of sales . Volume of sales .Date .

June 18 Sunday.
19 ... 5,500 bu .

.1 Car .20 ...
21 .
22 .
23 .

2

1

No sales.
No sales .
1

2
.1 Car.

24.. 20,000 bu .

66
25 Sunday .
26 ...
27 ..
28 ...

66
1

1

4

2
FN
A
H

15,000 bu .

10,000 bu .

.5 Cars & 10,000

1 Car & 10,000 “

5,000 “

29 .

30 ...
Oct.

os

o
ri
A
C
O
N

2 Cars & 67,200 bu .

5,000 b
u
.

10 .
1 Sunday .

2 ... .No sales .

3 ... No sales .

11

No sales .

6 ... .No sales .

7 ... 1

8 Sunday .

9 ... No sales .

No sales .

11 ... ..No sales ,

1
2 Columbus Day , No Session .

13 ... No sales .

2

1
5

Sunday .

No sales .

2
3

19 ... 2

66

14 ... 15,000 bu .

1
6...

1
7 ..

1
8 .

10,000 b
u
.

..3 Cars & 5,000 “

.1 Car & 2,500 “

( 6

52 1911 .

Date .

Oct. 20 ...
Number of sales ,

2
1

Volume of sales .

.2 Cars .

5,000 b
u ,2
1..

2
2 Sunday .

23 ... 2 Cars .

24 ..

25 ...
26 ..

1 .

No sales .

No sales .

3

.No sales .

No sales .

20,000 bu .

27 ...
28 ...

2
9 Sunday .

30 ...
31 .. a

rc
o3
5

.2 Cars & 10,000 bu .

40,000 “
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53 1912 .

60

66 8.

Date . Number of sales . Volume of sales .

Nov. 1 .... 2 1 Car & 10,000 bu
2 Vice -Presidents Sherman's funeral , No session .
3 Sunday .
4 . .No sales .
5 Election Day. No session .
6 . 2 2 Cars & 5,000 bu .
7 . 3 ..1 Car & 20,000

1

1

10 Sunday.
3 13,000
1

1 5,000
14 . 4

5

16 . 4 25,000
17 Sunday .

3 .1 Car & 15,000

9 ..
5,000
10,000 “

66

11 ..
12. 65,000 “
13 .

15 .

�
�
�

35,000 “

80,000 “

6
6

66

1
8... 1

54 1912 .

Volume o
f

sales .

.1 Car & 25,000 b
u
.

20 .

�
�
��

�
�
�
�
�

Date . Number of sales .

Nov. 19 .. 5
4

21 . 2

22 .. 7

23 . 4

24 Sunday .

25 .. 2

26 . 4

27 . 2

2
8 Thanksgiving Day . No session .

29 . .No sales .

30 ... 1

16,400 “

8,000 “

55,000
16,000 “

66

80,000�
�
�

�
�

30,000 “

100,000 “

5,000 “

Dec. 1 Sunday .

2 ..
3 ..
A :

4
4
7
1
3

1

5 .
6 .

5
6

66

7 ..

30,000 “

35,000 “

51,300 “

5,000 “

20,000 “

5,000 “

71,000 “

..1 Car & 59,000 “

10,000

8 Sunday .66 9 .

10 .

11 .

8

10

2

No sales .

66

12 ..

4370
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ci
o

13 . 3
9

21,500

1 Car & 73,000
66

14 ...

1
5 Sunday .

16 ...
17 ..

2
3

7

1 1 Car & 5,000 “

60,000

2 Cars & 52,000 “18 ...
19 No sales .

55 1912 .

.

Volume o
f

sales .

2 Cars & 35,000 bu .

16,900 “

1 Car & 11,000 “

1,000

Date . Number of sales .

Dec. 20 . 6

21 ... 3

2
2 Sunday .

23 ... 3

24 . 1

2
5 Christmas , No session .

26 ... .No sales ,

5

28 ... 1

29 Sunday .

30 ... No sales .

31 .. 1 .

(

2
7 . 30,000

10,000

( 6 5,000 “

56 And that said entries also showed that on the following
days in 1911 , 1912 and 1913 , there were n

o

trades :

>

1911 .

June 5 , 6 , 7 , 10 , 15 , 17 , 21 , 22 .

July 1 , 7 , 12 , 17 , 29 , 31 .

August 1 , 2 , 3 , 5 , 8 , 12 , 14 , 16 , 18 , 21 , 22 , 23 , 24 , 25 , 30 , 31 .

September 1 , 2 , 8 , 11 , 12 , 13 , 16 , 19 , 21 , 25 , 28 .

October 2 , 3 , 5 , 6 , 9 , 10 , 11 , 16 , 24 , 26 , 27 , 28 .

November 6 , 8 , 15 , 16 , 18 , 21 , 23 , 27 , 29 .

December 2 , 1
2 , 1
6
, 1
8 , 1
9
, 2
6
, 2
9
.

>

> >

> > >

>

1912 .

January 2 , 5 , 8 , 1
3
.

February 6 , 7 .

September 6 , 7 , 1
0
, 1
1 , 1
4
.

October 2 , 7 , 8 , 23 , 28 , 30 . .

November 4 , 29 .

December 1
2 , 19 , 26 , 30 .

2 >

>

57 1913 .

January 2 , 1
6
, 1
8
, 2
0
.

February 1
1 , 13 .

March 4 , 10 , 13 , 19 , 24 , 25 , 27 .

April 5 , 10 , 11 , 15 , 22 , 23 , 29 , 30 .

May 1 , 5 .
- > >



DAILY CURRENT PRICES FOR THE LEADING SPECULATIVE ARTICLES .
Spoi , and deliverable in succeeding months at sellers ' option as to time ,

during January , 1912 .

CORN OATS RYE
WHEAT CORN

No.2,

D
a
te No. 1 ,

Northern,Spot,

Contract,

May,

Contract.

July ,

Contract,

Sept.,

Contract,

Feb.,

Contract,

Spot,

Contract,

May,

Con
tract,

July ,

Con
tract,

Sept.,

Con
tract,

Spot,

Con
tract,

May,Red ,

Con
tract,

July ,

Con
tract,

Sept.,

No. 2 ,

May,

No. 2 ,

Spot,

per b
u .Spot, perbus

per b
u .perbu. perbu. perbu. per b
u . perbu. perbu. per b
u . perbu. perbu. perbu. perbu.perbu. perbu.

.

4838
4874

9
�
�
�

.
.

12 .. 4878.
.

2 .. 9338 @ 9
7

1 0
7

@ 1 1
0

9918@ 1 0
0 9458 @ 9518 93186 9374 6
9

@ 7
0

3 . 9312 @ 9
6

1 0
7

@ 1 1
0

993: @ 1 0074 9438 @ 9574 9234 @ 93 68 69

4 . 9474 @ 9
7

1 08 @ 1 1
0

1 0
0

@ 1 0138 95 @ 96 935%@ 9378 6
8

@ 6
9

5 .. 95 a 99 1 08 @ 1 10 1 0034@ 1 0158 955/ 8 @ 9674 9334@ 9418 6
8

@ 6
9

6 .. 9578 @ 9
8 1 09 @ 1 1
1

1 0
1

@ 1 01/2 955: @ 9
6 9334 94 68 @69

8 .. 9434 @ 9794 1 0
9

@ 1 1
1

1 0072@ 1 0174 9578 @ 9558 93) 9418 6
8

@ 6
9

9 . 9474 @ 97121 0
9

@ 1 1
1 1 00 @ 1 011/2 9412@ 957 9374 @ 931 6
8 69

10 .. 94 @ 97121 0
9

01 1
1 9994@ 1 0038 9438 @ 9518 9378 @ 931268 269

1
1
.. 9474 @ 97121 0
9

@ 1 1
1 9978@ 1 0034 9434 @ 9572 9378 @ 9
4 68 69

94 a 97 1 08 @ 1 10 9934@ 1 001 945 @ 95 9378 @ 9374 6
8

@ 6
9

1
3
.. 9412 @ 9
7 1 08 @ 1 10 9938@ 1 00 9438 @ 9
5 93 934 6
8

@ 6
9

15 .. 9412 @ 97 1 08 @ 1 10 9914@ 1 0048 9474 @ 9518 9234 @ 931, 6
8

6
9

16 .. 9414 @ 9
7

1 08 @ 1 1
0

9878 @ 9934 94 @ 9458 9212 @ 93 69 @ 70

1
7
.. 9514 @ 9
8 1 0
8

@ 1 1
0

9934@ 1 0042 943409574 93 9312 6
9
@ 7
0

18. 9512 @ 98 1 0
8

@ 1 1
0

1 0
0

@ 1 0078 9434 @ 9512 93 935/8 6
9

@ 7
0

19 .. 9514 @ 98 1 0
9

@ 1 1
1

997 @ 1 0072 9458 @ 9574 93 9338 6
9 070

20 .. 9534 @ 9
8 1 09 @ 1 11 1 0014@ 1 0034 9478 @ 9594 93 637206434

22 .. 96 @ 98121 0
9

@ 1 1
1

1 003: @ 1 01/4 9
4
% 9538 9318 @ 931 6372@ 6
4

96 @ 98 1 09 @ 1 11 1 0074@ 1 0078 9412 @ 9478 93 @ 93186372@ 6
4

24. 96 @ 9892 1 1
0

01 1
2

1 0038@ 1 0213 945/ 8 @ 9
6

9
3
% @ 943 6
4
@6492

25 .. 9
7

@ 9974110., @ 1 1
2

1 0138010248 9512 @ 957 9378 @ 94746472@ 6
5

26 .. 9778 @ 99141 1
0

@ 1 119210158@ 1 0274 9574 @ 9
6

9378643465
27 .. 9778@ 1 001/21 1

0 @ 1 12 1 0178@ 1 0
3

955: @ 9638 94.1 @ 9494 64 @ 6412

2
9
.. 9858@ 1 0134 1 1
1 @ 1 1
3

1 0258 @ 1 0378 961. @ 97 9450 95/4641 @ 6
5

30 .. 9878@ 1 0172 1 1
2

@ 1 1
4 1 0278@ 1 0312 9678 @ 9658 9458 @ 9
5

6412@ 6
5

3
1 .. 98 / 4 @ 1 0134 1 11 @ 1 1
3

1 0212@ 10334 9534 @ 9634 9378 @ 954865 @ 6592

1912 9338@ 1 0134 1 0
7

@ 1 1
4

9378@ 1 0378 9
4

@ 9
7

9292 @ 95/46372070
1911 9274@ 1 0

1 1 0
3

@ 1 1
2

955 @ 1 0258 93 @ 9758 9158 @ 9
6

45120474

6374@ 6
4 633 @ 6394 4
6
% 475/ @ 4874 4378@ 4494 4074@ 4042 9
2

@ 92Y2
6348@ 6334 6318@ 635 634 @ 6334 4678 4734@ 4814| 4334@ 4498 4

0

@ 4
0
% 92 293

633 @ 633 6
3
% 8 @ 6378 63506493 4748 4778@ 4838 4378@ 4412 4018@ 4
0
% 94

6372@ 643 634 @ 6
4
% 6
4
@ 645 4874 4818@ 4914 4412@ 4542 4052041 9472

643 @ 6
5

6474@ 647 645 @ 6578 9
5

4918@ 4934 4518@ 4558 4072@ 4
1
% 8

6474@ 643 6414064346494@ 6
5 4918@ 4912 4
5

@ 4542 403 @ 4034 9534@ 9
6

6412@ 643 6474 @64786434@ 6544 43444878 @ 4938 4434@ 4538 4
0
@ 4038 96

64,4 @64346414@ 643 645 @ 6574 4838 4834@ 4974 445/ @ 4
5 401504012 96

6434@ 653 6478@ 6574 6
5
/ 4 @ 653 48784918 @4934 4
5

@ 453 4014@ 405 96
645. @ 6538 645/ 2 @ 6538 6518@ 655 49 @ 498 445/ 8 @ 4538 4018@ 4038 96
6412@ 6

4
% 6412@ 6478 6
5
@ 6514 483 4878@ 4914 441204478 4
0
@4038 9514

6434@ 6572 6434@ 6518 65480653 4878 4878@ 4938 445 @ 4
5 4
0
@ 4024 9512

645 @ 6
5
% 645/8065/4 6
5

@ 6558 4944 4
9
@ 4958 445 @ 4548| 407804038 9
6

653 @665 6
5
/ 4 @ 6642 655/ @ 669 4912 49Y2@ 5
0

4
5

@ 4542 404 @ 4
0
% 9
5
@ 9542

6
6
@ 6678 6
6

@ 665 6694@ 663 4914493/ 8 @ 5
0

4470452 4038@ 4058
653406639 6556@ 6674 6

6
@ 661 49 491404934443404544 4
0
/ 4 @ 40229516 @ , 9
6

66 @ 665 6
6

@ 6
6
% 6674@665 4912 49220497 45120453 4012@ 4058 9542@ 9
5

6
6

@665 6534@ 6
6
% 6
6
% @663 4974 4958050 451/ @ 4512 4038@ 4034 9442

6534@ 6
6
% 6552@ 6578 6578@ 6614 491 4912@ 49344478 @ 4544 4044@ 403 94

6578@ 6789 6592@ 6
7 6
6

@ 071 50 4972@ 5042 4458@ 4534 4074@ 4034 9
5

6678@ 6778 66578@ 6742 67 @6734 5074 5074@ 514 4538@ 464 4034@ 4
1
% 9442
6714@ 68 6
7

@ 6758 6774@ 6
7
% 5
0
% 5034@ 5114 4554@ 4674 4078@ 4
1
% 94
671 @ 6758 6672@ 6748 6778@ 6738 5022 5034@ 511 4534@ 4
6

4
0
% 4 @ 4
1 93
6774@ 6843 66706734 6774@ 681 51125072 @ 5134 4
6

@ 4658 407 @ 4
1
% 9
3
%2094
6738@ 68 6718@ 6734 6

7
/ 4 @ 677 5
1
% 5170527 4638@ 4
6
% 4
1
% 4 @ 4178 9
3

@ 9
4

675 @ 6834 8738@ 6838 675/ @ 6812 5
1
% 5134@ 525/ 465 @ 4758 4
1
% 2 @ 4
2
% 9342

6378@ 6834 6348@ 683 6392@ 6842 4676@ 5
1
% 475/ @ 525 4334@ 4758 4
0

@ 4248 9
2

@ 9
6

4834@ 5078 49120515 5
0
% 25212 307 @ 321 3333@ 3538 334 @ 354 3242@ 341 8
1

@ 8
6

23 .. o
o

. .

MESS PORK LARD LARD SHORT RIB SIDES

Spot, January, May, July ,

D
a
te January, Mav, Spot, May, July ,Scot,

per100lbs.

July ,

per100lbs.

January,

per100lbs.perbrl. perbrl . per b
r ) . perbrl. per100lbs per100lbs. per100lbs. per100lbs. per100lbs.

2 .. $ 1
5
0
0

@ 1
5
5
0

$ 1
5

4212@ 1
5
6
0

$ 1
5

9242@ 1
6
1
0

$ 1
6
1
0

@ 1
6

222 $ . . $ 9 1212 S 9 1222@ 9 1772 4
0

@ 945 $ 9 5
0 @ 9 55 $ 7 5
0

@ 8 2
5

$ 8 3
0
@ 8 3772$ 8 6
0
@ 8 6732$ 8 6
5

@ 8 7272

3 .. 15 00 @ 15 50 1
5

477215 8712@ 15 9772 1
6

0712 9 1
5

@ 9 1712 9 1222@ 9 1742 35 @ 9 40 9 4712 @ 9 5212 7 5
0 @ 8 25 8.2772@ 8 3212 8 5712 @ 8 6212 8 6272 @ 8 6
5

4 .. 15 00 @ 15 621 1
5
6
0

@ 1
5

6242 1
6
0
0
@ 1
6

0712 1
6
1
5

@ 1
6

2212 9 20 @ 9 2212 9 2
0

@ 9 2
5

4
2
% 2 @ 9 50 9 55 @ 9 5712 7 6212 @ 8 3711 8 37920 8 4242 8 6
5

@ 8 6712 8 7
0 @ 8 7
5

5 . 1
5
5
0 15 8712 15 8272 1
6
1
0

@ 1
6

2712 1
6
2
2
% 2 @ 1
6

4212 9 3212 9 2712 @ 9 327 4792 @ 9 5742 9 6
0

@ 96772 775 @ 8 5
0

8 4
5
@ 8 5212 8 7
0

@ 8 7712 8 7
5

@ 8 8
5

6 . 1
5
5
0

@ 1
5

8712 1
5
9
0

1
6
3
0

@ 1
6

3712 1645 @ 1
6

5242 9 35 9.3742 9 35 @ 9 40 00 9 6212 9 7
0

@ 9 721 7 7
5 @ 8 50 8 57920 8 6
5 8 80 @ 8 8
5

8 85 @ 8 9
0

8 . 1
5
5
0

@ 1
5
8
7
% 1
5
8
7

@ 1
5

9792 1
6

2272@ 1
6
3
5 1
6
3
7
/ 2 @ 1
6
5
0 9 3792 9 35 @ 940 55 9 621 9 65 @ 9 7212775 @ 8 50 8 5274 8 7712@ 8 822 8 8272 @ 8 8772

9 .. 1
5
5
0

@ 1
5

8712 1
5
8
5

@ 1
5
9
0

1
6
1
0
@ 1
6

271/2 1625 @ 1
6

4212 9 321/2 9 3272 @ 9 3742 591 @ 9 5712 9 6272@ 9 6772.7 7
5 @ 8 50 8 50 @ 8 5
5 8 70 @ 87712 8 7712 @ 8 8212

1
0 .. 15 50 @ 15 872 1
5

80 1605 @ 1
6

2212 1630 9 3272 9 2742 @ 9 322 47 @ .9 55 9 60 @ 9 6742 7 7
5 @ 8 5
0

8 5
0

@ 8 5272870 @ 8 7712 8 7
5

@ 8 8272
11. 1

5
5
0

@ 1
6
0
0

1
6

00 1620 @ 1
6
5
0

1
6
4
0

@ 1
6

6242 9 4212 @ 9 4
5 9 3
5

@ 9 45 5242 @ 9 6712 9 6
5 @ .9 7
5

7 75 @ 8 6212 8 5712 @ 8 6
5

8 7
7
% @ 8 9212 8 8272 @ 8 9
5

12.15 5
0

�16 0
0

1
6

00 1
6

3742@ 1
6

4742 1
6

5222@ 1
6
6
0

94272 @ 9 4
5 9 40 @ 9 45 FO @ , 9 65 9 7272 @ 9 7
5

7 7
5

@ 8 6292 8 6292@ 8 6
5 8 85 @ 8 90 8 9
0

@ 8 9
5

13. 1
5
5
0

@ 1
5

871/2 1
5
8
5

@ 1
5

8772 1
6

271/20163
5 1
6

4212@ 1
6

4712 9 35 9 3
5

@ 9 3712 55 , 9 60 9 65 @ 9 70 7 75 @ 8 6221 8 571/ 2 @ 8 60

1
5 .. 15 50 @ 15 8712

8 7712@ 8 8242 8 8272 @ 8 8712

1
5

8272@ 1
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!
58 Witness being handed a volume entitled “ Board of Trade

of Chicago , 1912 Statistics , Grain , Live Stock , Crops,
and Prices ," stated that the "Daily Current Prices for leading
speculative articles " , on pp . 62 and 63, were procured daily by the
employes of the Board , employed for that purpose, who constantly
observed the fluctuations of the market in order to make a correct
record . Witness stated that pages 62 and 63 were a correct table
of the high and law for each day , showing the extreme fluctuations .
Said pp . 62 and 63 were then offered and received in evidence ,
and are as follows :

(Here follows table of daily current prices, etc., marked pages 59
and 60. )
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61 Whereupon Petitioner offered in evidence the following
stipulation :

Subject to the right of the defendants now and at a
ll

times to insist
upon the irrelevancy , incompetency and immateriality o

f

the matters
in this stipulation contained ,upon the issues to be made , it is hereby

stipulated , for the purposes of the hearing o
f

the above entitled cause ,

between the respective parties hereto , that subject to the right to correct
the statistics hereinafter mentioned by the individual o

r

individuals
preparing the originals of such statistics ,—that the statistics contained

in the Year Book o
f

the Board o
f Trade o
f

the City of Chicago for
the year 1913 , with reference to the products o

f

wheat , corn , oats and
rye ,are correct and true statements o

f

the various subject matters o
f

which the said statistics purport to be statements .

Witness : The book entitled “ Board o
f

Trade o
f Chicago for the

year 1913 ; Statistics , Grain , Live Stock , Crops and Prices ” handed
me , contains a correct list o

f
the members o

f

the Board of Trade .

Whereupon the list was offered and received in evidence and is a
s

follows :

>
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7 LIST OF MEMBERS

OF THE

BOARD OF TRADE
OY TNB

CITY OF CHICAGO

APRIL 1 , 1914

61

5370
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112 Witness : The statement contained in this book of the
regular warehouses in Chicago , was prepared by me and is

correct as far as I know .
Whereupon the statements were offered and received in evidence ,
and are as follows :

(Here follows list of Chicago elevator warehouses, marked page 113. )

114 Witness : The table of the wheat crops of the world for the
year 1909 to 1913 , appearing on page 143 of this book , were

secured by me from the Department of Agriculture at Washington .
The same is true of the tables on pages 144 , 145 and 146 , with refer
ence to the corn , oats and rye crops.
Whereupon such tables were offered and received in evidence and
are as follows:



CHICAGO ELEVATOR WAREHOUSES ,

The following warehouses comprise a
ll grain warehouses in Chicago except those declared

regular under the rules o
f

the Board o
f

Trade of the City o
f Chicago ,

o
n January 1
1 , 1914 .>

Operated by Capacity .

Bushele .

66
3
30
CG ..

60

REGULAR WAREHOUSES .

Name o
f

Warehouse .

Declared Regular Warehouses for the storage o
f grain and flaxseed , under the rules

o
f

the Board o
f

Trade o
f

the City o
f Chicago and the regulations and Am . Linseed Co. ( South Chicago Works ) .

Am . Linseed Co. (Wright & Hills Works )

requirements o
f
it
s Board o
f

Directors , from the date stated Am . Malting Co. (13thand Rockwell Ste . )

Ama. Malting Co. (410Hawthorno Avo . ) .

in margin , until the first day o
f July , 1914 . Am . Malting Co. (Bliss and Hickory Sts . )

Am , Maiting Co. ( Bliss and Cherry Ste . )

Am .Malting Co. (Konsington )

Argile & Kirby
Atlantic

Capacity B. A. Eckhart Mill ,

Reguiar on Nemo o
f

Warehouse . Operated by Badenoch ..

Bushels . Bartlings Elevator .

Belt ...
Bymes

July 1 , 1913 Armour Elevator , comprising Houses Calumet A

A , B and B Annex .. Årmour Grein Oo .. 5,000,000 Calumet B

Armour Elevator C. Armour Grain Co ... 1,000,000Calumet Malting Co
Oalumet Elevator O .. Central Elevator Co ... 1,200,000Central A
Chicago & St. L.Elevator and Annex . J. Rosenbaum 2,000,000Chicago Dock .

National Elevator ..... Central Elevator Co. , 830,000 Columbia Malting Co.

J. Rosenbaum Elevator A. J. Rosenbaum . 400,000 Cragin Elevators A. & B ..

J. Rosenbaum Elevator B. J. Rosenbaum 1,550,000Crescent Linsend Oil Co.
Rock Island Elevator A. J. Rosenbaum . 1,250,000Edwards &Loomis .

South Chi . Hlev . Cand Anex South Chicago Elevator Co ..
. 3,000,000Grand Crossing

Wabash Elevator... E. R. Bacon .... 1,500,000Grand Trunk Western .Hayford
Huck ...
Indiana Harbor Elevator .

Total capacity .. 17,730,000Interstate .

Irondale A

J. Rosenbaum C.
Keystone
Matteson Elevator
Minnesota and Annex
Mueller & Young
North -Western Malt & Grain Co ..

North -Western Yeast Co.
Norris

GRAIN STORAGE RATES FOR 1913 . Pennsylvania Transfer
Wm . Rahri .

Range & Sons
Rialto ...

Storage rates o
n a
ll grain or fax sood received in bulk and in good condition , shall not Rockwell St. Elevator

b
e
in excess o
f

one ( 1 ) cent per bushel for the first ten days o
r part thereof , and one -thirtieth Santa FeSanta Fe Annex .

( 1-30) o
f

one cont per bushel for each såditional day thereafter so long a
s

such grain Schwili Malt Houss :

o
r

flax send remains in good condition . South Chicago D

Standard Elevator .

Star & Cresceat .:

Union Elevator and Annex .

wethers ...

Total sapacity ..

American Linseed Co....
Amerioan Lingeed Co ..

American Malting Co
Argerican Malting Co ..

American Malting Co...
American Malting Co ..

American Malting Co ..

Argilo & Kirby .

Hooper Grain Co ..

B. A. Eckhart Milling Co ..

J. J. Badenoch Co ..

Bartling ....
Rosenbaum Bros ..

W.J. Byrnes & Co ..

Central Elevator Co.
Central Elevator Co.
Calumet Malting Co ...
Armour Grain Co ..
The Albert Dickinson Co.
Columbia Malting Co.
Cragin Elevators Co ...
Crescent Linseed Oil Co.
Edwards & Loomis Co.
Frank G. Ely .

Hooper Grain Co ..

Frank Marshall
Quaker Oats Co
Central Elevator Co ..

.

Quaker Oats Co ..

J. Rosenbaum Grain Co ...

J. Rosenbaum Grein Co ..

E. R. Bacon ..

C
.

L. Dougherty & Co.
Armour Grain Co...
Mueller & Young Grain Co ...
North -Western Malt & Grais Co.
North -Western Yeast C

o

....
Norris & Co ...
Pennsylvania R.R. Co.
Wm . Rahr & Sons .

J. Range & Sons .

Nye - Jenks Grain Co.
W.E. Ellis
Armour Grain Co ..

Armour Grain Co ..

A
. , Schwill & Co ..

South Chicago Elevator Co.
E. R. Bacon
Star & CrescentMilling Co.
Armour Grain Co ..

.

Walther & Co.

400,000
200,000
550,000
50,000
50,000
500,000
500,000
25,000
150,000
750,000
300.000
75,000
1,500,000
40,000
800,000
950,000
400,000
800,000

. 1,000,000
300,000
1,000,000
40,000
25,000
50,000
110,000
100,000
500,000
1,050,000
90,000
1,500,000
225,000
1,500,000
100,000
1,200,000
1,250,000
1,000,000
200,000
750,000
175,000
1,000,000
30,000
1,000,000
125,000
300,000
1,000,000
750,000
1,000,000
100,000
100,000
2,000,000
35,000

27,646,000

113
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WHEAT CROPS OF THE WORLD , 1909–1913
As reported by the United States Department of Agriculture .

COUNTRIES. 1909. 1910. 1911. 1912. 1913.

NORTA AMERICA,
Cnited States.
Canada ..
Mexico .

Bushels.
683,350,000
166,744,000
10,000,000

Bushels.
635,121,000
149,990,000
11,976,000

Bushele.
621,338,000
230,924,000
12,000,000

Bushels.
730,267,000
224,159,000
12,000,000

Bushels.
763,380,000
231,717,000
10,000,000

TOTAL NORTE AYERICA... 880,094,000 797,087,000 864,262,000 966,426,000 1,005,097,000

SOUTZ AMERIOA.
Argentina ....
Chile ..
Uruguay .

166,162,000
17,743,000
8,595,000

131,010,000
19,743,000
7,750,000

145,981,000
18,184,000
6,009,000

166,190,000
22,468,000
8,757,000

197,415,000

198,414,000
21,000,000
9;000,000

Total South America... 182,500,000, 158,503,000 170,174,000 228,414,000

EUROPD
Austria -Hungary.
Belgium....
Bulgaria.
Denmark .
Finland ..
France.
Germany.
Greece..
Italy ...
Montenegro.
Netherlands.
Norway .
Portugal .
Roumania.
Russia in Europe .
Servia ...
Spain ....
Sweden...
Switzerland.
Turkey in Europe ..
United Kingdom ....

Total Europe ......

186,078,000 241,394,000 251,883,000 257,347,000 230,633,000
14,603,000 12,449,000 15,745,000 15,348,000 15,042,000
32,071,000 42,247,000 18,295,000 45,000,000 45,000,000
3,829,000 4,547,000 4,468,000 3,604,000 4,463,000
125,000 125,000 125.000 130,000 130,000
356,193,000 257,667,000 315,126,000 336,284,000 321,571,000
138,000,000 141,884,COG 149,411,000 100,224,000 171,075,000
7,000,000 7,000,000 8,000,000 7,000,000 7,000,000
189,959,000 153,168,000 192,395,000 165,720,000 214,405,000
200,000 200,000 200,000 200,000 200,000
4,158,000 4,371,000 6,511,000 5,604,000 4,773,000
313,000 294,000 271,000 332,000 325,000
8,000,000 9,000,000 11,850,000 7,500,000 5,500,000
56,751,000 110,761,000 93,724,000 88,924,000 83,236,000
711,478,000 699,413,000 447,038,000 623,762,000 962,587,100
13,962,000 12,000,000 15,312,000 16,351,000 11,000,000
144,105,000 137,448,000 148,405,000 1.09,783,000 112,401,000
6,978,000 7,460,000 7,945,000 7,832,000 9,300,000
3,568,000 2,750,000 3,624,000 3,178,000 3,500,000
20,000,000 19,462,000 20,000,000 18,000,000 18,000,000
65,188,000 58,322,000 66,289.000 69,162,000 68,436,000

1,962,557,000 1,921,968,000 1,805,605,000 1,931,285,000 2,278,577,000

Ama.
British India......
Cyprus ...
JapaneseEmpiro ..
Persia.
Russia in Asia .
Turkey in Asia.

284,361,000
1,912,000
23,166,000
16,000,000
71,792,000
35,000,000

358,049,000
2,238,000
24,687,000
16,000,000
76,232,000
35,000,000

612,256,000

375,629,000
2,394,000
25,783.000
16,000,000
61,715,000
35,000,000

370,515,000
2,071,000
26,654,000
16,000,000
96,281,000
35,000,000

858,388,000
2,100,000
27,140,000
16,000,000

35,000,000

438,628,000Total Asia ... 432,231,000 516,621,000 546,521,000

Arbios .
Total Africa ..... 73,899,000 80,009,000 88,589,000 68,334,000 79,282,000

AUSTRALABIA,
Total Australasia...

Grand Total .

73,712,000 102,271,000 106,644,000 81,894,000 100,754,000

3,884,793,000 3,672,084,000 3,551,795,000 3,791,885,000 4,130,752,000

Laoluded in Russia in Europa.
115
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CORN CROPS OF THE WORLD , 1909–1913
As reported by the United States Department of Agriculture .

COUNTRIES. 1909. 1910. 1911. 1912. 1913.

NORTH AMERICA.
United States..
Canada.....
Mexico .

Bushels. Bushels. Bushels. Bushels. Bushels.
2,552,190,000 2,886,260,000 2,531,488,000 3,124,746,000 2,448,998,000
19,258,000 18,713,000 18,767,000 16,950,000 16,773,000
170,000,000 190,766,000 190,000,000 190,000,000 190,000,000

2,741,448,000 3,095,739,000 2,740,265,000 3,331,696,000 2,653,771,000Total North America....

SOUTHAMERICA.
Argentina ..
Chile ..
Uruguay ..

Tatal South America....

177,157,000
1,178,000
6,671,000

176,330,000
1,878,000
6,500,000

27,676,000
1,221,000
3,643,000

295,849,000
1,527,000
8,000,000

196,642,000
1,200,000
4,000,000

185,000,000 183,708,000 32,639,000 305,376,000 201.842,000

EUROPE.
Austria-Hungary.
Bulgaria ..

.

France ..

Italy .

Portugal .

Roomania .

Russia .

Servia .

Spain .

Total Europe .......

210,684,000
20,42,000
26,075,000
99,289,000
15,000,000
70,138,000
39,598,000
27,558,000
26,433,000

240,761,000
28,360,000
23,399,000
101,722,000
15,000,000
103,665,000
77,181,000
27,500,000
27,366,000

181,698.000
30,500,000
16,860,000
93,680,000
15,000,000
110,712,000
82,286,000
26,531,000
28,730,000

224,468,000
30,000,000
23,733,000
98,668,000
15,000.000
103,921,000

*79,964,00)
22,833000
25,069.000

239,059,000
30,000,000
22,000,000
108,388,000
15,000,000
118,104,000

* 72,870,000
23,621,000
25,140,000

635,247,000 844,954,000 586,997,000 623,656,000 654,182,000

AFRICA .

Algeria ....
Egypt .

Union o
f

SouthAfrica ..

Total Africa ...

.807,000
65,000,000
20,000,000

552,000
70,294,000
20,000,000

654,000
67,903,000
20,000,000

88,457,000

374,000
60,857,000

** 30,830,000

394,000
57,500,000

** 30,830,000

85,807,000 80,846,000 92,061,000 88,724,000

AUSTRALIA.

Australia :

Queensland .

New South Wales .

Victoria .

Western Australia ...
South Australia .

***
***

Total Australia .

Now Zealand .

2,855,000 2,588,000 4,601,000 3,752,000
5,380,000 7,322,000 7,833,000 4,649,000
671,000 1,195,000 1.013,000 818,000
2,000 1,000 1,000

7,000 7,000 2,000

8,908,000 11,113,000 13,455,000 9,221,000
736,000 750,000 478,000 278,000

9,644,000 11,863,000 13,933,000 9,499,000

3,557,152,000 4,027,110,000 3,461,181,000 4,362,288,000

8,620,000
220,000

8,840,000Total Australasia ..
.

Grand Total ... 3,607,359,000

Olnoludes Asiatio Russia ( 1
0 governmenty o
f
)

** Censusfigures of 1911repeated.

*No official statistics . 116
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OAT CROPS OF THE WORLD , 1909–1913
As reported by the United States Department of Agriculture .

COUNTRIES. 1909. 1910. 1911. 1912. 1913.

NORT! AMERICA.
United States.
Canada ...
Mexico .

Bushele. Bushels.
1,007,129,000 1,186,341,000
375,558,000 343,665,000
17,000 17,000

Bushels.
922,298,000
369,949,000
17,000

Bushels.
1,418,337,000
361,733,000
17,000

Bushels.
1,121,768,000
404,669,000
17,000

Total North America...... 1,382,704,000 1,530,023,000 1,292,264,000 1,780,087,000 1,526,454,000

SOUTHAMERICA.
South America... 59,082,000 36,883,000 47,782,000 72,994,000 121,879,000

EUROPE.
Austria-Hungary.
Belgium ..
Bulgaria ..
Denmark
Finland .
France .
Germany.
Italy .
Netherlands.
Norway .
Roumania.
Russia in Europe *.

Spain..
Sweden.
United Kingdom ..

.

274,392,000
43,231,000
9,356,000
42,170,000
18,000,000
331,183,000
628,718,000
43,402,000
19,361,600
8,804,000
25,945,000
1,067,684,000
3,445,000
34,307,000
69,292,000
184,370,000

223,607,000
35,000,000
10,789,000
40,596,000
18,000,000
290,776,000
544,287,000
28,574,000
20,357,000
10,488,000
29,647,000
966,248,000
2,205,000
29,018,000
75,238,000
191,438,000

267,940,000
40,000,000
11,000,000
42,000,000
18,000,000
304,462,000
530,764,000
40,973,000
18,515,000
8,593,000
26,222,000
792,902,000
2,500,000
33,868,000
63,462,000
177,163,000

234,883,000
38,000,000
11,500,000
42,000,000
26,618,000
328,601,000
586,987,000
28,306,000
16,000,000
11,607,000
20,775,000
972,111,000
4,750,000
23,035,000
75,900,000
180,215,000

268,869,000
39,000,000
12,000.000
43,300,mo
27,219,047
322,131,000
669,231,000
43,469,000
20,000,000
11,734,000
35,138,000
1,169,490,000
6,889,000
25,333,000
86,000,000
181,126,000

Servia.....

Total Europe ...... 2,803,660,000 2,616,288,000 2,368,344,000 2,601,288,000 2,960,929,00C

Asla
Total Asia .. 78,088,000 80,268,000 65,934,000 96,973,000

AFRICA .

Total Africa .. 19,616,000 22,132,000 20,020,000 17,854,000 31,768,000

AUSTRALASIA.

Total Australasia....

Grand Total ....

36,157,000 29,163,000 26,326,000 29,863,000

4,379,237,000 4,214,727,000 3,820,670,000 4,598,069,000

30,638,000

4,672,168,000

* Includes Russia in Asia ( 1
0

Governments ) .
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RYE CROP OF COUNTRIES NAMED , 1909–1913

COUNTRIES. 1909. 1910. 1911. 1912. 1913.

NORTE AVERICA.
United States...
Canada..........

Bushels
29,520,000
1,715,000
70,000

Bushels.
34,897,000
1,644,000
70,000

Bushels .
33,119,000
2,694,000
70,000

Bushels.
35,664,000
2,594,000
70,000

Bashele.
41,381,000
2,300,000
70,000Mexico .....

Total North America..... 31,305,000 30,511,000 35,883,000 38,328,000 43,750,000

EUROPO.
Austria-Hungary.
Belgium ..

.

Bulgaria ..

Denmark
Finland .....
France .

Germany .

Italy .

Netherlands .

Norway .

Roumania .

* Russia (European )

Servis ..

Spain ..

Sweden ,

Unitod Kingdom .

Total Europe ...

162,052,000
23,154,000
6,900,000
18,922,000
11,000,000
54,934,000
446,767,000
5,032,000
17,652,000
1,011,000
3,090,000
877,165,000
1,024,000
34,901,000
25,728,000
1,954,000

161,336,000
22,085,000
9,045,000
19,565,000
11,000,000
44,064,000
413,802,000
5,439,000
15,126,000
896,000
7,885,000
843,699.000
768,000
27,596,000
24,154,000
1,800,000

157,181,000
23,089,000
10,000,000
19,729,000
11,000,000
47,354,000
427,778,000
6,297,000
17,410,000
948,000
4,989,000
742,376,000
800,000
28,897,000
23,825,000
1,750,000

175,613,000
22,500,000
10,000,000
18,000,000
12,344,00C
50,936,000
456,600,000
5,285,000
16,000,000
1,042,000
3,583,000

1,011,029,000
1,500,000
18,867,000
23,323.000
1,500,000

164,574,000
21,385,000
9,000,000
18,736,000
12,104,000
52,677,000
481,169,000
5,539,000
15,265,000
973,000
3,711,000

1,002,468,000
1,378,000
27,916,000
22,000,000
1,750,000

1,691,292,000 1,608,260,000 1,622,421,000 1,828,122,000 1,840,695,000

Asla .

Russia -Asiatiu . 23,927,000 19,733,000 32,953,00019,668,000

19,868,000Total Asia .... 23,927,000 19,733,000 32,953,000

AUSTRALABIA.

Total Australasia .. 200,000201,000 239,000 238,000 148,000

1,742,466,000 1,668,937,000 1,578,276,000 1,899,561,000Grand Total .... 1,884,646,000

* IncludesAsiatic Russia .

** Included under European Russia .
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119 Witness: The tables se
t

forth o
n page 4 , purporting to be

the receipts o
f

wheat , corn , oats , rye and barley a
t Chicago

for the years since 1901 , were secured by me and prepared under
my direction .
This table was thereupon offered and received in evidence , and is

a
s follows :

Receipts o
f

Wheat , Corn , Oats , Rye and Barley at Chicago .

Wheat , bushels ,

yr . end . July 1 .

Corn , bushels ,

yr , end . Dec. 1 .

Oats , bushels ,

yr , end . Aug. 1 .Year , .
1906
1907
1908
1909
1910
1911
1912
1913

22722000
31331000
23485000
21896000
27914000
28902000
36393000
44180000

101085000
124420000
87831000
93089000
98982000
113484000
108329000
127218000

100594000
92526000
97974000
84878000
88950000
108002000
87625000
147105000

Rye , bushels ,

yr . end . July 1 .Year .

.1906
1907
1908
1909
1910
1911
1912
1913

2525300
2552500
2067300
1532800
1362400
1121500
2076700
3289500

Barley , bushels ,

yr . end . Aug. 1 .

25911000
20964000
18099000
29145000
26730000
20104000
20677000
31814000

>120 Witness : The tables appearing o
n p
p
. 8
6 , 87 , 88 , and 89 of

this volume , purporting to be th
e

monthly high and low
prices o

f

wheat corn , oats and rye , spot , for the years since 1906 to

1913 , were prepared under my directions also .

These tables were also offered and received in evidence and are

a
s follows :

>

Wheat .

entire year .

a1 22

Year . Months the lowest prices Range for the Months the highest prices
were reached . were reached .

1906 August and September..6918 a 9434 May
1907 January 71 October
1908 July ..8442 a 1 1

1 May
1909 August ..991 / 4 a 1 60 June
1910 November 8912 a 1 2992 July
1911 April 8314 a 1 17 October
1912 November and Dec. .... 85 a 1 2

2 April and May
1913 October .8034 a 1 1538

10—370
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Corn .

1906 February and March ..39 a

1907 January ..3934 a
1908 February ..561/2 a
1909 January 5814 a
1910 December ..451/2 a
1911 Jan. , Feb. , March . ..451/2 a
1912 December .4712 a
1913 January .4612 a

5434 June
6612 October
82 May and September
77 June
68 January
76 November
83 August
7814 August and September

Oats.

a

.

1906 February and March ... 39
1907 January ..3934 a
1908 February ..561/2 a
1909 January ..5814 a
1910 December 4512 a
1911 Jan., Feb., March . ..451/2 a
1912 December 471/2 a
1913 January 461/2 a

5434 June
6612 October
82 May and September
77 June
68 January
76 November
83 August
7814 August and September
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122 Witness : Page 138 of this book, purporting to show the
grain crops of Illinois for a period of years, was also prepared

under my direction .
This table was also offered and received in evidence , and is as
follows :
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123 Witness proceeds : That was conducted from July 1906
to September, I think , 1913. The only record of the prices

are the books submitted in evidence . I am familiar with the nature
of the transactions on the call during that period . I was at no
time a member of the Call Committee . I frequently witnessed tran
sactions on the Call . During the last year of the existence of the
Call I did not often because my duties prevented me . I did not
participate in it very often , not more than once a week . I cannot
tell how many transactions took place. The record book contains
a complete list of transactions each day . The record gives the bid
price without any sellers, no transactions following . There were
always transactions every day . I never witnessed a Call where there
were not a good number of them , actual purchases and sales. Never
witnessed a Call where there were o transactions . There was only
a general market relationship , between the Call price and the pit
price for the same commodities , such as necessarily would exist .
Whether the Call price was higher or lower would depend upon
conditions, the supply and demand , and general trend of the mar
ket . Being one market, it would naturally follow quite closely
the general price. They would always be about the same . The
influences affecting one would also affect the other . I include all
natural influences , supply and demand being the most prominent
of a

ll
, and the chief influence . I do not know that anything else

would affect the price , but it was the demand for the grain and the
offers o

f grain . If the offerings were excessive , beyond the needs

o
f

the buyers , naturally the price would decline ; and if the reverse
were true , the reverse affect would prevail .

>

124 GEORGE E
.

MARCY , a witness o
n behalf of Petitioner , being

duly sworn , testified a
s

follows :

Direct examination by Mr. Davies :

Am President o
f

the Armour Grain Company , also at present a

director o
f

the Chicago Board o
f Trade , and was also a member

o
f

the "Grain to Arrive " Committee ever since the rule went into
effect , about a year and a half ago . The " Grain to Arrive " Com
mittee was different from the " Call ” Committee . There is no
longer a Call committee . There is now a committee o

n grain to

arrive . The Committee o
n grain to arrive came into existence a
t

the same time the Call committee went out o
f

existence . The sub
ject matter considered b

y

the latter is not the same a
s that con

sidered b
y

the old Call Rule and the old Call Committee .

familiar with the Call rule and the Call held under it .

chased some grain a
t

the price made o
n

the Call during the period

o
f

time that the Call rule was in existence . I could not tell you just
the volume during the course of any year . The Armour Grain
Company owns and operates elevators , some in the city o

f Chicago ,

known a
s the Armour Elevator , comprising houses A and B and

B Annex . The capacity is about three and a half million bushels .

We also own the Minnesota elevator , capacity three hundred and
fifty thousand . These are the only ones we own in Chicago . We

I was
We pur
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>

lease the Santa Fe elevator, which holds about one million bushels ,
and the Armour C elevator, which holds about eleven hundred
thousand bushels , the Union Elevator , which holds about 1,300,000 ,

and the Central elevator, which holds about 700,000 . We own
125 two companies which do own some elevators outside of Chi

cago , located at Minneapolis, with a capacity of 400,000 , one
located at Kansas City with a capacity of 400,000 , and an elevator
in Buffalo holding about 1,000,000 bushels. In addition we have.
some small elevators throughout the country, at country stations,
with a gross capacity of about 2,000,000 bushels . Our elevator
capacity in the United States and Canada is about 16,000,000
bushels . Our elevators in Canada are located at Depot Harbor.
We send grain from Chicago to the Canadian elevators, this grain
being purchased from everybody a

ll
over the country and on the

Board of Trade . While the Call rule was in existence the Armour
Grain Company , after the Call was over , took the prices which
were established on the Call and put our bids into the country o

n

the basis o
f

those proces . The territory in which w
e

sent our
bids o

n

those prices depended entirely upon the time o
f year and

the crop conditions . The best time of year was when the new crop
started to move , when the big movement was on . We mailed those
cards wherever the grain was ; wherever we thought we could buy
any grainwe put the bids in . The territory was principally Illi
nois and Ohio . At the same time there are times that those bids
would g

o

to other states , Nebraska , Missouri , sometimes Indiana ,

sometimes South Dakota , and once in a great while u
p

in Wiscon

si
n
. Illinois and Iowa are principally the territory o
n

account o
f

the freight rate adjustments , more tributary to Chicago than other
markets . I could not give the amount of grain purchased b

y

the
Armour Grain Company through these channels o

f mailing the
Call price out during the years the Call Committee and Call was in

existence . It was not very big . It was comparatively small , con
sidering the total that was moving . We did not buy grain

126 We bought the grain during Exchange hours .

The business that was done after the Call was very small .

Everybody waited until the next morning , when the market was
open , and then al

l

the trading was done . A
t

times w
e

sent out these
cards and telegrams with the Call price o

n
, but not to any great

extent because it did not pay to d
o it on account of the extra ex

pense . I would not say that one of the things that had to d
o with

the amount o
f

business was the fact that we could not vary from
the Call price . I would put it more this way , that the country
dealers knew that next morning , as soon a

s the market opened , the
bids would fluctuate according to the market , and they preferred

a
s a general rule to wait until that time . I would not say that

that price was usually a little lower than themarket . My under
standing was that during the life o

f

the . Call rule we could not

g
o

below o
r

above the Call price , where the grain was bought " Chi
cago weights and Inspection for settlement . " If we bought it on
any other terms then we did not have to follow that rule . We
did not disobey that rule , nor did w

e

ever evade it with the inten

that way :

1
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tion to break it . During the life of the Call rule , if we purchased
grain to arrive at the price made on the Call, in the country , we
were obliged to deduct a commission where we had to handle and
finance it . We charged the commission because we had to under
the rule of the Board . The amount of grain we bought to arrive
before the passage of the rule and after it was practically no differ
ent . When we bought grain to arrive prior to the passage of the
Call rule , we could buy it at any price we saw fi

t

between the closing
hours o

f the Board o
n

one day and the opening hours o
f

the Board

o
n

the next day . It was a matter of bargain and sale between u
s
,

a
s the buyer , and the elevator man , whoever it might be , as the

seller . After the passage o
f

the Call rule , we followed the
127 Call price when the Board was closed , but not during the

Board o
f

Trade hours . During the Board of Trade hours

w
e

paid any price w
e

pleased . The following concerns are doing

a business in the city of Chicago similar to the Armour Grain Com
pany : Schaffer , Bartlett , Frazier & Company , the J. Rosenbaum
Grain Company , Rosenbaum Brothers , Norris & Company , the
Hooper Grain Company , Nye & Jenks , E. R

.

Bacon , and quite a

number more that I do not recall now . These firms all have ele
vators . There are a number o

f

firms which do the same class o
f

business , but do not have elevators , they d
o it through other people .

The total elevator capacity in Chicago is about 40,000,000 , ofwhich
the Armour Company has about 7,000,000 . Grain in the pit is

usually traded in for future delivery , and spot grain , or the grain

to arrive is traded in more o
n
a cash basis , and fluctuates from time

to time with the future , according to the supply and demand and
conditions , and the length o

f

time for which the future is being
sold . It varies . We cannot say just how close it was , or how far
away . Sometimes it is exactly the same price and sometimes at a
premium , and sometimes at a discount . The same factors did not
entirely affect the price o

n

the Call a
s affected the p
it

price ;
everything assists , the supply and demand , as well as the pit price ;

everything has something to d
o with it . Sometimes the p
it

price
might remain stationary and the cash price might advance , or

the cash price might decline o
n

account o
f
a large supply o
r
a less

supply o
f

the cash stuff . It does ,of course , to a certain extent fol
low , a

t

the same time they run dífferently , very often . The factors
entering into the pit price are very varied . The supply is one o

f

them , and the present conditions o
f European conditions , also .

Demand would also b
e
a factor . Crop conditions all over the

128 world are factors . All kinds of reports , everything , almost ,

that fixes the price o
f grain , from bank failures or commercial

failures down to crop conditions , and many other matters , affect

it . There are a thousand different things that affect it .

o
f

individuals co -operating for the purpose of influencing the price
might be a factor in it . There are not situations where it is emi
nently to the interest of a particular group of persons to so influence
the price higher , to any great extent . The price at which wheat ,

o
r

corn o
r rye is sold for foreign export , and purchased b
y
a dealer
who is a member o
f

the Chicago Board o
f

Trade , is sometimes the

>

A group
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price on the Chicago Board of Trade . Whether that governs de
pends upon the condition of the cash stuff . It would have a tend
ency, of course , for everything has a tendency . It is followed at
times. People do not makes sales at seaboard based on the price
prevailing on the Chicago Board of Trade at some future day.
They make the trade andput the price on at the time they make it.
It is a case of barter between the buyer and the seller . The price
is always made at the time the bargain is made . When you make
the trade you make the price . Certainly if a man owned some grain
he would naturally want to sell it at as high a price as he could . If
there are lots of buyers , and they buy lots of grain , naturally it
would have an effect on the price . If lots of them sell it, it would
have an effect the other d

a
y . Sellers through the small towns in

the adjoining states usually trade here on the flat price , whatever
the best bid is . All of the commission firms are writing these firms
fromall the different markets , telling them what the market is , tell
ing them how good the market is , trying to get them to place it in

their market , either Minneapolis , Duluth , Chicago , Peoria ,

129 Kansas City , Toledo , they are al
l

competing for this business ,

and in addition to these commission men there are a lot of

dealers bidding a
ll

the time , and they send out post cards or wires
and make bids ,and a lot of industries are bidding , glucose companies

and oatmeal companies are bidding a
ll

over the country , and when

h
e buys the stuff from the farmer h
e

takes the best bid he can get ,

and he bases his price o
n

that . If any of these bidders were members

o
f

the Chicago Board o
f

Trade during the life of this Call rule , they
would have to follow that price o

n a
ll grain to arrive between the

close o
f

business o
n

one day and the opening o
f

business o
n

the next ,
providing their settlements were made o

n

the basis o
f Chicago

Weights and Inspection , but not otherwise , even though they were
members o

f

the Board o
f Trade . I was never on the Call committe .

Members not residing in Chicago are under the rule just the same

a
s

those residing here . The rule does not make any exception in

favor o
f Chicago people . The rule covers the transaction and not the

man who made it . It was made by a member of the Board , no matter
whether the man who made the transaction was a Chicago man or

lived some placeelse , if it was a transaction that came within that
rule , the rule governed the transaction . In this I think Mr. Canby
was mistaken . I have been with the Armour Grain Company ever
since it was organized , about 1

2 years ago . Prior to that time with
Armour Company — 23 years a

ll

told . I know that P. D. Armour
built two elevators while he was alive . They were built for the pur
pose o

f running a
s elevators andmaking money out of them . There

was one elevator built as quickly a
s possible because there was a
n

opportunity o
f buying a lot of wheat to fi
ll it , to meet contracts . A
t

the time the elevator was built there was a
n opportunity of

130 buying lots o
f

grain in the northwest and placing it here in

Chicago a
t
a nice profit , and he wanted to do it so the elevator

was started and the grain was bought and placed here in Chicago a
t

a nice profit ; brought here mostly from Minneapolis and Duluth .

That was in the World's Fair year , 1893. I was a clerk of Armour
11-370
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at that time. As I remember , that grain was bought at a nice profit
under what it could be sold at under the Chicago Board of Trade . It
wasmostly bought right in the Minneapolis market . There was a
panic that year and the Minneapolis elevators did not have money
enough to carry their grain and they had to dump it on the market .
As a matter of fact , the grain could have been bought, while the Call
rule was in force, because practically all of it was bought at Minne
apolis weights and inspection final settlement , and did not come
under this rule , and when this rule was in effect, if any of us desired
to buy some grain some place and take the other inspection , the
other weights , we were not liable under this rule. If done by Chi
cago weights and inspection it would have been applied , but if you
cared to get around the rule a

ll you had to do was to buy o
n

some
one else's weight and inspection and use them , and then the rule
didn't apply , even though you were buying right in Illinois . We
have done that lots of times during the life or this call rule . It

occurred quite often . I would not say in themajority of our transac
tions to arrive during the life of the rule . It was not a big propor
tion . Once in a while it was worked , especially whenever we bought
anything in Minneapolis or Milwaukee or some other market like
that . I suppose the Call committee knew w

e
were doing it . We had

a
n

elevator in Iowa that w
e

used to buy the stuff Burlington weights

and inspection so a
s to get it that way before w
e brought in to Chi

cago . There was not a very big proportion o
f

the grain we purchased

to arrive during the years that this call rule was m existence
131 that was at other weights and measures and regulations , but

a moderate amount was , possibly ten per cent .

>

Cross -examination b
y

Mr. Robbins :

The call rule only applied o
n

the grain which was bought a
t

Chicago weights and inspection and final settlement , only o
n grain

bought under contract , the terms of which were that it was to be
shipped to Chicago within a certain number o

f days , and arrive in

Chicago in the due course o
f transportation , and subject to Chicago

weights and inspection . This rule did not interfere with our buy
ing grain and putting it into our elevators , buying from the farmers
on sample , nordid it apply where w

e

wished to buy grain in Min
neapolis and Milwaukee , or any o

f

those markets that had their
own weights and inspection , and if a miller such a

s Mr. Eckhardt ,

any afternoon wanted to walk over to our office and buy from u
s

grain that we had in elevator here , the price a
t

which we would

trade was not in any way affected by this rule . It did not apply to

grain that was not outside o
f Chicago and not b
e shipped within

å named number o
f days to Chicago , and was not based upon Chi

cago weights and inspection . It did not apply to the grain bought
by P. D

.

Armour in the Minneapolis market if it was bought at

Minneapolis weights and inspection . If it was bought Chicago
weights and inspection it did apply . In the pit trading there are only

a few certain contract grades , three in wheat . The grades used in

the bidding on the Call were always the going grades , o
r

about
what the grain was grading at the time . It depended entirely upon
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the time of year. If the country dealers wanted to sell, thirty, sixty ,
and ninety days , then the trades were made on this basis.

132 Then again , it might be only only ten days' shipment. As I
always understood it, the Call Committee made those grades

and terms to fi
t

the requirements of the trade at the time , and any
thing that anybody wanted to bid on , any kind of shipment o

n any
grade , the Cail committee would put that on the list and allow them

to bid and offer on this stuff . Bidding o
n the Call dealt with a great

many more grades than the trading in the pit . It dealt with the
stuff that was moving from the farms and from the country farm
ing . It was the grain that was being used , and they might have
sometimes treated it by drying o

r

otherwise , or sold it to go East
just on those grades . The Call rule when it went into effect did not
interfere in anyway with our making any prices w

e pleased between
9:30 A

.

M
.

and the close of the Call in the afternoon , nor in the
prices w

e

bid to the country during the Change hours . The adop
tion of the Call rule did not in any way affect the volume of the
grains that we acquired in our trading for grain to arrive . We got

it next day . In my judgment the Call did not in any way affect
the volume o

f

the grain that came to Chicago . There were people
outside that were members o

f

the Chicago Board o
f

Trade that al
ways bought to arrive grain to come to Chicago , and these came
under this call rule . Their number might have been small , but
still there were some of them . Some o

f

these people I presume
participated a

s buyers o
r

sellers a
t times . It is hard for me to

testify o
n

what some one else did . I could not recall any cases , and
there are so many o

f

them that are members o
f

the Board o
f Trade .

I would take it for granted some of them did that , but I may b
e

wrong . I do not recall a single person who made such a
trade .

а

133 Redirect examination by Mr. Davis :

I am and have been for a year and a half a member of that com
mittee o

n Grain to Arrive . The other members of that committee

I think , W. N. Eckhardt , E. F. Rosenbaum , W. S. Dillon , and

J. P. Griffin . I am familiar with dealings in grain to arrive prior

to the passage o
f

this rule and also after the rule was passed . It

is rather a hard question to say whether the passage o
f

this rule
had any effect , and if so , how much , in increasing o

r decreasing the
dealing in grain toarrive between the hours o

f

the close of the Board

o
n

one day and the opening o
f

the Board o
n

the following day .

It is such a matter of opinion that it is almost impossible to back

u
p

your opinion on it . It is a guess that is so wild I hardly believe

I can answer it . Our company was a substantial dealer in grain

to arrive . Our own experience was that w
e bought just as much

grain to arrive in Chicago . The rule did not interfere with that .

It may at times have interfered with u
s buying the grain after the

close o
f
'change u
p

to the time that 'change opened , and threw the
business to be transacted during 'change hours instead o

f

after

' change hours . My opinion would b
e that it stopped a large volume

o
f

this business from being transacted between change hours , and

are , >

>
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held it over until the opening of 'change the following day. Dur
ing the life of this rule the number of bids we would send to the
country at the price made on the Call , varied . Sometimes in the
midst of a big crop movement we would send out a good many , five
or si

x

hundred , possibly more , including a few telegrams . If a per
son receiving one of these bids called us u

p

o
n

the telephone o
r

wired

u
s

before the opening o
f

the trade o
n

the following morn
134 ing , it is a contract for the sale o

f
so much grain to arrive .

In some cases the offer would b
e to answer by eight o'clock ,

o
r

to answer b
y

nine o'clock , or to answer b
y

ten o'clock . The post
card is very apt to have limited the amount they would sell , and also
errors and omissions in case o

f

error , so that itwas not always abso
lutely a contract when a man sent a telegram , because there may be
some excess in quantity or there might be some error in the bid .

Barring those errors , it was .

Recross -examination b
y

Mr. Robbins :

Those bids contemplated acceptance a
t

o
r

before the time named ,

and that was true o
f

these bids before this rule was adopted . The
effect o

f

the rule was to limit our operations to the bid figure that
was announced just before the close o

f 'Change and that stood until

'Change opened the next day . That rule was in force for several
years and controlled the entire membership o

f

the Board in so far

a
s transactions coming here under what is called " Grain to arrive , "

from the close o
n

one day until the opening the following morning .

The adoption of the rule changed n
o condition whatever in the

market with the exception that it postponed a lo
t

o
f buying in the

country after the close o
f
'Change until during 'Change hours , and

threw those trades a
ll

in during the open market . The effect o
f

the
rulewas that whereas before it

s adoption there were offers sent out
by this , that and the other man here in Chicago through the wheat
producing territory after the Board o

f

Trade closed o
n

one day ,

bids sent out at whatever figure the bidder wanted to name , after this
rule was adopted that figure was the last named highest figure before

'Change closed on that day , and h
e

was limited to that .

135 JOSEPH ROSENBAUM , a witness o
n behalf of Petitioner ,

being duly sworn , testified a
s follows :

Direct examination by Mr. Davis :

I am and have been for thirty - five or thirty -eight years a member

o
f

the Chicago Board o
f

Trade I am a grain merchant and also
operate elevators ; also own elevators . I own a million bushel eleva
tor here , the Irondale , in South Chicago ; I operate a St

.

Louis &

Alton elevator , about two million bushel capacity , and also a
n eleva

tor known a
s Rock Island Elevator A with about 800,000 -bushel

capacity . I also operate an elevator at Kansas City with a capacity

o
f

two and a half million bushels , and one at Forth Worth , Texas ,

with about 350,000 bushel capacity . Our corporation is known a
s

J. Rosenbaum Company , of which I am president . Our company
have been buyers o
f grain to arrive since w
e

have been in Chicago ,

>
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prior to the passage of this Call rule , and have been such buyers ever
since . While I have been a member a good many years, I have
never made a transaction on the Call, or any other corners of the
Board of Trade fo

r

cash o
r future , to arrive o
r spot . I am not quali

fied to give you satisfactory answers for I don't know enough about

it . I have bought grain to arrive . During the existence of the

so -called Call rule , w
e

sent out post cards to the country with bids
for grain to arrive . My sons would know more about the questions
you ask .

136 J. C. F. MERRILL , recalled for further Direct Examination ,

testified a
s follows :

Referring to the two books I produced a
s
a record o
f

the Call on

grain to arrive during the year 1912 , those entries referred to trans
actions o

n

the Call . That is a record of the Call only . On the oppo
site page you would get a list o

f entries called sales . These are the
the prices . The caller would call No. 3 corn , No. 3 Mixed Corn , ten
days , what is offered , and what is bid , or what is offered today and
what bid . These figures o

n

the left hand side of the page are the
actual transactions . Taking for example the transactions of the Call

o
n Saturday , August 31st , under the title o
f
" Track , Chicago ” , the

figures there are the prices in transactions which actually occurred ,

and the quantity given , and that at the top is 2500 bushels , ten days
shipment , seventy -seven cents , No. 3 mixed corn . The call would

b
e

conducted o
n that day as follows : The Caller would say “ No. 3

mixed corn , ten days , what is bid , what is it offered at ” , and the
sellers would offer it and the buyers would bid . This transaction
occurred , and then if there was a sale it would g

o

o
n

the opposite
page under sales ; and o

n

this second page , Saturday , August 31st ,
labeled a

t

the top “Sale ” , would g
o

a
ll

the sales that are made on
this Call . There are n

o

sales made o
n

the Call , according to this
record , except those that are entered under the title Sales in the sec
ond entry for that date . On the right hand side of the page two ,

labeled Sales , Saturday , August 31st , ” is included a
ll

the sales made

o
n

that day . That is a complete record o
f

the transactions o
n

that
day , including the page on the left hand side , that is part of the rec

ord . All the sales are on this sale side . That gives the price ,

137 7
7 cents . This top line relates to this 2500 bushels sold Lam

son Bros. , number 3 mixed corn , bought b
y

J. P. Griffin of

Lamson Bros. All the sales for that date are on this righthand page
under the second entry . We are in accord o

n that proposition ,and
that is true as we g

o through the record . In each day's business there

is a
n entry o
n

the lefthand page , but the second entry o
f

the right
hand page under the particular date in question includes a

ll

the sales ,

the commodities are here , and the sales are here . I did not keep
this record . I give it to you a

s I read it . The entry o
n Friday , Sep

tember 6 , 1912 , shows no sales o
n that day ; apparently none from

this record . According to the record there appears to have been none

o
n Saturday , September 7 , 1912 , and n
o

sales are recorded o
n Sep

tember 10 , 1912 , and none o
f

record o
n September 1
1 , 1912. There

were always sales o
n

the Call when I was present . I recall that I

>
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was asked a question about there being sales , and I stated that there
were always sales on this Call. I based iny answer upon the fact
that I was never present myself when there were no transactions.
When so testifying I did not know , and do not know now , except
from the record , that the Call was ever held without transactions . I
never heard ot the Call committee fixing a price on the day when
there were no sales . I don't see how they could . The only prices re
corded on the Call would be the bids and offers . The transactions
might not necessarily occur . According to that report it is evident
that sometimes they did not occur . When there was no sales , the
Call price would be the bid price , and that would be the price used
on the purchase of all grain to arrive between the close of business
on one day and the opening of business on the next.

There was offered and received in evidence from the Vol
138 ume marked " Petitioner's Exhibit B , the following entries

from January 1 , 1912 to May 1 , 1913 :

139 Recross -Examination by Mr. Robbins :

When I was in business I was a shipper of grain from Chicago east
to millers, and was such shipper of grain immediately before this
rule went into effect. I was also a shipper of grain when the rule
was in effect , up to August , 1912 . The effect of this rule
was that it facilitated buying on the part of my firm by reason of
the grain being sold on the exchange during exchange hours . Our
business was buying and filling orders placed with us by millers and
jobbers in the east ; and we bought our grain on the exchange , in
our practice bidding the country for it ; and the effect of this rule
was to bring more grain onto the open market of the Board of Trade
where we could get at it and buy it. After the rule we had more peo
ple to buy from that we did before . More people were offering us
grain of the kind and character we wished to ship east to millers.
The Court : How did that result come about ?

A. It was accomplished , as I understand the logic and reasoning
of it , by bringing more grain , under free and open competition of a
large number, and a larger number having it to sell . My under
standing would be that it did that by reason of a larger number be
ing enabled thereby to buy grain in the country . Prior to the enact
ment of the rule , the conditions were such that the grain arriving at
Chicago was being received by a fewer number of persons or firms
than it was afterwards , when the rule was put into effect . The ob

ject of the rule in a large way , as I understood it at that
140 time and have always understood it , was to increase public

market bidding, increase competition , and facilitate doing
business openly in the open market ; and second , to give us reason
able hours of closure in which to finish up our office work , do ourbanking , get out our mail , and get away from our business . The
conditions in the extreme business that had been running back some
years , and specially in the earlier days, were such that business was
conducted often as late as ten o'clock at night. Men used to adjourn
to the hotel and trade . That was not of late years , however , but I
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only speak of that as the extreme representation of the effect of hav
ing no closure hours to do our office work in ; so those two things
were contemplated in the call rule, speaking in large and round
terms .

What I meant to say yesterday was that when I was there , there
never was an occasion when a sale or transaction did not take place.
I cannot speak about what happened in my absence .
141 John J. STREAM , a witness on behalf of Petitioner, being

duly sworn , testified as follows :

Direct examination by Mr. Clyne :

I am in the grain business ; am , and have been for fifteen years
or more , a member of the Chicago Board of Trade. Am a member
of two firms , J. C. Shaffer and Shaffer & Stream . The first firm
confines it

s operations to the handling of cash grainand the other to

the commission business . I am also interested in the elevator busi
ness , having part ownership in the firm known a

s the South Chicago

Elevator Company . They own and operate three elevators in Chi
cago , South Chicago Elevator D , South Chicago Elevator C and C

Annex . The total capacity o
f

those elevators is about four and a

half million bushels . We have owned and operated these elevators
for some ten years .

I am familiar with the rule known a
s the Call rule , and was

familiar with the conditions existing in Chicago , prior to the adop
ton o

f

that rule , on the Board of Trade . Prior to the adoption of that
rule w

e
, and others o
n

the Board o
f

Trade , would arrive at a figure
that w

e thought w
e

could afford to bid for grain to arrive , based on
conditions existing a

t

that time , and we would send out those bids
broadcast , and these were transmitted to the various sellers and
owners o

f grain in the country b
y

means o
f

cards and telegrams ,

almost every day ; they were sent over the grain territory , Iowa ,

Illinois , sometimes Nebraska , and Missouri and Indiana , sometimes
Kansas . After the rule was adopted in 1906 w

e

had to follow the
rule , and send out the prices a

s made b
y

the Call on that
142 day . There was no other price to submit to these various sell

ers between the close o
f

the Call and the opening of the Board
the next morning at 9:30 . The Call began at 1.20 and continued un

ti
l

the traders were through trading . The regular Board closed at

1:15 P
.

M
.

How long the Callwould last depended upon the amount

o
f

business transacted . Sometimes it would be very brief and other.

days it would b
e long . I was in attendance o
n

the Call quite often .I was not a member of the Call committee . I attended it quite fre
quently ,however , and have been present when there were n

o

sales
made . When that occurred the Call price would b

e the last bid
price , that would b

e

the one transmitted . At times , if the price was
not satisfactory , we would not send out any cards at al

l
. At other

times w
e

would send out as many a
s 1,000 in a day . I could not

give you any idea of the total amount of grain purchased in this way .

Compared to the total amount of our purchases during the day , it

would b
e very small indeed . Before the rule went into effect w
e put
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As a

B

on the cards whatever price we wanted to , it being determined by the
conditions of the market . It was the expression of our judgment.
During the Call, if the price didn't appeal to us as fixed on the Call,
we would not send out any bids . During the existence of the Call
we did not base our price on the conditions, because it was arbitrary ,
but if we sent out any bids during the Call we sent them out because
we thought the conditions warranted our bidding that price.
rule , the conditions which operated in our minds in fixing the price
became fixed at the close of the market each day . We bid the Call
price when we thought conditions warranted that price . It is almost
universally true that those conditions became fixed for the day before

the close of the Call . I mean by conditions, the conditions
143 which induced us and others like us to fix the price that we

would bid to the country./ The time that the farmer or the
shipper received his bid was not in any way changed b

y

the Call
rule . That is fixed b

y

the mail routes and the departure o
f

the mail
trains , and the time within shich he had to accept the bids received

b
y

postal cards was not in any way affected b
y

the rule . We did inost

o
f

our bidding during the session by telegraph and over the tele
phone . A

s
to that business the Call had no effect at al
l
. We were

perfectly free from 9:30 A
.

M
.

until the close o
f

the Call to bid any
price w

e

wanted to to the country , or to fellow members . We never
limited the quantities on our cards . We bid o

n a
ll

that was offered .

After 1906 the bids always contained the Call price .
Cross examination b

y

Mr. Robbins :

It would b
e the last bid that fixed the price at which a Chicago

Board o
f Trade member was at liberty to bid for wheat to arrive ,

until 'Change opened the next morning .

>

ness .

144 CHARLES B
.

PIERCE , a witness on behalf of Petitioner , being
duly sworn , testified a

s follows :

Direct examination b
y

Mr. Clyne :

I am and have been for twenty -four years a member of the Board

o
f Trade of the City of Chicago , and my business is the grain busi

I was a director of the Board for three years . My firm is

Bartlett , Frazier & Company , a corporation . It is interested in

elevators . We operate elevators of a total capacity o
f

about five
million bushels o

f grain in the Chicago switching district , and have

a small elevator a
t Kankakee , with about twenty country elevators

in connection with it . I am familiar with the manner in which
grain is purchased to arrive , and was purchased , prior to the adoption

o
f

the Call rule . We bought grain under the same methods we a
l

ways have , and that we did then , and now , that is , b
y

giving bids
over night b

y

post card and b
y

letter , or through the day by tele
phone o

r telegraph , as the case may be . Whatever our judgment in
dicated a
s the price that w
e

desired to purchase a
t
, that price was

transmitted over the country o
n postal cards and b
y

telegraph , prior

to the adoption o
f

this rule . And after this rule was adopted in 1906
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the price communicated on grain to arrive by postal cards and tele
grams was determined by the price fixed at the call , on all bids that
we sent out while the market was not in session between the adjourn

ment of the Call meeting and the opening of the Board upon the fol
lowing morning. If our judgment dictated that a higher price

should be paid than that fixed on the Call, we could not offer
145 that price . When we were bidding to al

l

parts o
f

the country
from which we were accustomed to draw grain to Chicago ,

w
e

would send out approximately five hundred cards , to Indiana ,

Illinois , Missouri , Kansas , Nebraska , Iowa , Montana , the two Da
kotas , and Minnesota , also Wisconsin . These cards in almost every
case were addressed to country grain dealers , extending over the
territory I have named and in the states mentioned , including grain
dealers a

t

such points a
s Minneapolis , Omaha , or Kansas City . The

amount o
f

business that our firm would secure through these bids at

the Call prices varied . A
t

times it would b
e

considerable , and at

times it would b
e
a very small proportion o
f the business we were

doing , o
f

the current business w
e

were doing . It would b
e impossible

for me to give you any accurate percentages , or even approximately
accurate percentages . It would b

e

so irregular . During a very
heavy movement,where the country was selling very heavily , and
the country dealers were buying freely from the farmers , w

e

would
buy considerable grain at the Call prices . A

t

other times , when the
movement was not so large , the percentage o

fgrain that we would
buy on the Call would naturally be less than that which w

e bought
during the day while the market was in session . It would b

e im
possible to give any figures . I do not think even our books would
show .

We consider that we are one of the largest firms o
n

the Board o
f

Trade in the volume of business transacted .

146 Cross -examination b
y

Mr. Robbins :

The Call rule involved here did not so far as I can give you

a correct estimate , affect the volume o
f

our business . I did not notice
any marked falling off in our business after the Call was established ,

from what it was before , and I did not notice any effect upon the
prices in our buying and selling .

EDWARD L. GLASER , a witness o
n behalf of the Petitioner , being

duly sworn , testified a
s

follows :

Direct examination b
y

Mr. Davies :

I am a member o
f

the firm o
f

Rosenbaum Brothers , operating
elevators having a capacity o

f

about three and a half million bushels .

We have three elevators in Chicago , one in Sandusky and one in

Toledo . We follow the system o
f sending out b
y

mail bids contain
ing the Call price . It would b

e very difficult to answer how many
we send out . "We send them out to the territory tributary to Chicago
and to Ohio ; all the states in the Mississippi Basin , and for our
Ohio elevators , Indiana , Ohio and Michigan , and these bids went

12—370
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to the country grain dealers . It would be impossible to state what
proportion of the entire business our firm did . I could not answer
intelligently how much grain our firm bought under these card
bids .

147 ADOLPH J. LICHTSTERN , a witness on behalf of Petitioner ,
being duly sworn , testified as follows :

Direct examination by Mr. Clyne :

Have been a member of the Board of Trade about fifteen years .
Have never held any position on the Board , I am a speculator ; I buy
and sell stuff for future delivery, with the idea of making a profit ,
and sell it first, with the idea of buying it cheaper . I do not par
ticipate in the Call nor attend those meetings . Have no occasion to
deal with the price fixed at these Call meetings .

Cross -examination by Mr. Robbins :

I have at times been a large merchandiser of grain . I have not
discovered that this rule in any way affects our business of merchan
dising grain or the business of others who do trade in the same way .

148 J. C. F. MERRILL , recalled by Petitioner .
Direct examination ( continued ) .

By Mr. Clyne :

The books constituting the records of the sales on the Call show
that on some days there are no sales at all . The sales are a

ll

o
n
one

side o
f

the ledger for each day . Always , when I have been present

o
n

the Call there was active competition in buying and selling of
grain to arrive . I can only account for the small number of sales on
some days by the fact that when the market was dull or declining ,

and the offerings on the tables were so heavy that they could not be

sold , there would b
e little inducement to go on the Call and bid for

more . Those conditions arise in the market . I have seen tables
yet covered with samples a

t

the close o
f

business , unsold . According

to these records the prices o
n

the Call are practically the same as the
bid prices o

n

the Board o
f

the grain that is sold there b
y

samples .

In a general way they are right along together all the time . The
bid o

n

the Call would naturally b
e b
y

those who wished to buy more
than they were able to buy o

n

the market . I never knew of a case

in which a member , or a group of these country dealers in grain ,

tried to obtain a higher price on the Call than the price o
n the Board ,

by any operation . I never heard of anything of the kind . In such

a case , ifthere was one , the only thingthat would happen would b
e

that the rule must be obeyed . I have never known of any group of

country dealers trying to secure a higher price o
n grain to arrive

o
n the Call , because the Call was open to the public in any way .

Anybody could come to the Call through the medium o
f a

149 member , and bid . They might have come , I do not know .

I have seen men there repeatedly . They could only bid
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through the medium of their commission merchant , a member of
the Board . A non -member could not bid . Like any business done
on the floor , it must al

l

b
e done through a member .

Cross -examination b
y

Mr. Robbins :

Speaking of sample tables , the samples are brought from the State
Grain Inspection Department a

s
a sample o
f

the particular car that

it is taken from , and it is exposed for sale on the tables by those sam
ples . Each sample invariably represents a car . That is correct as a

general statement . There isnever a sample o
n

the table that is not
taken from a car in Chicago .
150 JAMES A

.

PATTEN , a witness for Petitioner , being duly
sworn , testified a

s follows :

Direct examination .

By Mr. Davies :

I am not in active business . Am now and have been for 33 years

a member o
f

the Chicago Board o
f Trade , and have been familiar

with it
s operations , prices , and matters in relation to the Chicago

Board . The elements or factors that g
o

into the making of a price

o
f

wheat , corn , oats , or grain on the Chicago Board o
f

Trade , are

chiefly supply and demand . The question o
fwheat price is that of a

world price . The crop conditions in various countries affecting the
yield , the demand from importing countries , economic conditions in
our own country , the weather conditions , a

ll

these summed up make

the price . Frequently , speculatively , there is sometimes a
n

element ,
the country gets pessimistic , and the price lowers . That was illus
trated in 1893 to 1896 , when the country became very pessimistic
over the political and economic conditions , and prices suffered in

consequence . Everybody had the "blues ” . On the other hand ,

when the country is feeling good , o
r

when times are good ,everybody
feels well , sleeps well a

t night , and is not worried about his own
business , and it affects the mind o

f

the whole country , and prices are
higher . The national state o

f mind is a very large element in the
price o

f products . That is the psychology o
f

the situation . It affects
the whole country . The grain producing country is largely tribu
tary to Chicago . Idaho , Montana , and Iowa , which d

o

not raise much
grain , would not have their prices affected very much . Chi

151 cago is the greatest grain market in the world . The whole
world looks to Chicago for it

s prices . Even in Hungary , in

the Balkan nations , or Roumania , which have n
o

market o
f their

own , when they get u
p

in the morning they look to see what wheat
closed a

t

in Chicago the preceding day . It is the greatest activity in

grain in the world . There are n
o

other markets equal to Chicago .

Markets outside o
f

America are Winnipeg , Liverpool , Berlin , Buda
pest , Paris , Genoa , Sidney , Australia , Buenos Ayres . They d

o

not
compare with Chicago except that the character o

f

the business varies

in different places . For instance , in the London market their specu
lations there are largely in full cargoes o

n passage o
r
to arrive , or to
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be shipped from various countries . Much of it comes from Argen
tine , India , Australia , and Russia , Canada , and the United States .
The price at which they look most frequently is the Chicago market.
There are many conditions entering into the contracts fo

r

the export
o
f grain . The wheat crops raised in different countries have a differ

ent value . Spring wheat has a different value from winter wheat .

They a
ll

look to Chicago a
s the governing price . Sometimes the Chi

cago price has it
s

effect on the prices o
f

the other markets , and some
times it does not . There is much in connection with any Trade ex
change o

f

this kind that is purely speculative dealing . It would b
e

hard to estimate what percentage is speculative , it is so interwoven ,

There is practically no difference between speculative deals and con
ditions now with reference to what they were in 1905. The corn
market o

f

the country today is moving very freely , and stocks are
accumulating at various points . The city of Duluth a

t

the
152 present time is accumulating a stock o

f

corn , and selling that
corn , o

r hedging it in the May option in the City of Chicago .

It is fair to state that they never intend to deliver a bushel of that
corn in the city of Chicago ; and still they have the cash grain on
hand . Their object will be to sell that corn to g

o

East , to supply the
Eastern demand o

r

the export demand . It is immaterial to them
whether they make a profit o

r

not . They want to save themselves
from a decline . They are buying the corn at the present time at a

difference o
f

seven cents a bushel under the May option . These two
prices must come together when May comes . " That has been the
history . They are supposed to make that seven cents a bushel ,

which is the cost of interest and insurance to carry it . It is per
fectly fair_to assume that they will never deliver a bushel o

n the
Board o

f

Trade , but as they sell it East for consumptive purposes ,

they will buy in the option o
n

the Board of Trade .

Q
.

Do you consider that a speculative trade o
n their part ?

A
.

There are millions of bushels of bushels o
f grain traded in in

just that way , and when you ask me whether it is a speculative trade

o
rnot , I cannot answer it . I call it legitimate business .

It is impossible to ascertain the total amount of grain transactions

o
n this market for any given time and the total amount o
f

deliveries
for the same time . After taking into consideration these factors o

r

elements which enter into the price on the Chicago Board o
f

Trade , I

have known of instances where the prices disobeyed those factors ,

the reason being a shortage o
n

the market , and their judgment was
bad , and they had to cover it . Their own requirements put u

p

the market . I would say that the price at times has fluctuated
153 without regard , or in a different manner than it would have

if it had followed the line of supply and demand ; a matter

o
f pessimism and optimism , and other conditions . It followed mar

ket conditions rather than natural conditions , or Nature's conditions .

I never attended a session o
f

the Call . All the large grain houses
who sell stocks o

f grains for export have it hedged in the market ,

and it is immaterial to them whether the price goes u
p

o
r

down . I

never knew it to be otherwise . I never attended a session of the Call
myself , always had employes d
o it . I occasionally looked a
t

the
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prices . The Call prices, as a rule, complied with the closing prices
of the regular exchange , varied very slightly from them . In case of
any artificial movement in the price of grain , it would be taken ad
vantage of upon the Call price . If from any cause there came an
advance in the market , which continued until the close of 'Change,
that advance would be also reflected in the Call price . That would
hold it until the opening of the market .

Cross -examination .

By Mr. Robbins :

During the life of the Call rule our firm occasionally engaged in
bidding to the country . The greater portion of our grain by far was
bought on the floor of the Exchange during the hours of the session .
The reason for this was that the minute the grain was bought from
the different commission houses they immediately could not step
into the pit and hedge it at once , whereas, if they bought the grain
outside by postal card or by telegraph , they would have to waituntil

the opening the next morning to go into the pit and hedge it.
154 The result was that the houses having grain sold would rush

in and make a weak marker , and wegot tired of it and quit
and bought a large portion of our grain on the floor . We could buy

a large enough portion of it on the floor without going into the
country , a

ll

that we wanted to take care o
f
. Our house has always

hedged on the exchange to the full extent o
f

the purchases , grain
bought either for cash o

n

the floor o
f

the exchange o
r through

bidding to the country . That is the regular practice of our firm and

I understand a
ll

other firms . We sell for future delivery o
n

the Chi
cago Board o

f

Trade the same number o
f

bushels that w
e

buy in the
country o

r

o
n the Board o
f

Trade . This hedging provides a species

o
f

insurance against price fluctuations . It insures a profit , and
thereby enables the buyers o

f grain to accept a smaller margin o
f

profit . I have been a
t

times a large merchandiser o
f grain . This

call rule has in no way affected the price of grain in our merchan
dising of grain . I do not think that the suspension of price making

in bidding to the country for grain to arrive between two P
.

M
.

one
day and nine thirty the next morning materially affected prices .

Occasionally a condition would arise like this : the corn crop in the
months o

f July and August is usually critical . Those are the critical
months for that crop , and the price is affected b

y

the drought condi
tions . The market would b

e

excited , higher , because there were no

signs o
r symptoms o
f

rain . Rain would come over night , and the
market would open the next morning several cents a bushel lower .

The result would b
e

that the country would answer these postal card
bids in numerous quantities until it became dangerous to bid in the
country almost over night during those periods for corn , because
they would take advantage . They are smart . They are in

155 business to make money . They know that the price is affected

b
y drought . If a rain comes over night they might jump to .

the telegraph office early in the morning a
s

soon a
s they have gotten

out o
f

bed , send a telegram to Chicago “ We accept your bid ” for

.
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twenty five or fifty cars of corn , knowing that the market will be
lower on account of the rain . They like to take advantage of an
opportunity . I don't see how the Call in any way appreciably
affected the prices of grain in Chicago . There are wider conditions
than that . That is just a mere incident .

Redirect examination by Mr. Davies :

These post card bids generally provide for acceptance by nine
thirty in the morning, but occasionally a firm would vary it and
make it nine o'clock in the morning , or some of them would make
it ten o'clock . The Call rule did not , in my judgment, affect prices.
Every firm prefers to buy their grain to arrive through the hours of
session if they have got any sense , because they have an opportunity
to then step into the pit and hedge it at once . Most of the business
is done during the hours of session .
I remember the incident of Mr. Armour buying a great quantity
of grain and constructing a special warehouse to meetcontracts. It
was before the existence of the rule . My recollection of the matter
is that he bought most of that grain on the markets of Duluth and
Minneapolis where it was stored in large quantities . There was a
shipping difference between those markets and this . I don't think
you understand this question . Any firm was permitted at any time

to buy grain from these outside markets on Western weights
156 and inspection . If the Call rule had been in force at that

time Armour & Company could have bought a
ll

the grain
they pleased in Minneapolis and Duluth if they bought it on Minne
apolis and Duluth weights and inspections . He paid n

o
more atten

tion to the Call rule than if it was not in existence . If he bid out
through the country to little grain dealers after the close o

f
the ses

sion , and the Call rule had been in force , he would have had to have
bought at Call price . It is a fact that the small dealers around the
country who received those cards immediately jumped in to answer
those offers whenever in his judgment he thought the price o

f grain
was going to fall b

y

reason o
f

weather conditions o
r

other reasons ,

and frequently sold short .

157 E
. F. ROSENBAUM , a witness on behalf of Petitioner , being

duly sworn , testified a
s follows :

Direct examination b
y

Mr. Clyne :

I am and have been a member of the Chicago Board of Trade for
nineteen years . My firm is J. Rosenbaum Grain Company , an Illi
nois corporation . We operate warehouses having a capacity of nine

o
r

ten million bushels , about 6,000,000 bushels thereof in Chicago .

Our other elevators are at Kansas City and Fort Worth , with a total
storage capacity o

f

between three and four million bushels .

familiar with the Call rule , and was familiar with the dealings that
transpired in the way of purchasing grain to arrive prior to the
adoption o

f

the rule . I should say that the quantity o
f grain pur

chased b
y

u
s to arrive b
y

means o
f post card bids would be approxi

mately the same during the operation o
f

the rule a
s before . It is

I am
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difficult to answer how a quantity of grain purchased by us upon
the Board while the Board of Trade was open would compare with
the amount purchased between the sessions of the Board . It makes
no difference at al

l
, over any series of months , because our efforts

were always directed toward buying the grain in a way so that w
e

could get our hedge o
ff if there were any change in themarket , and

irrespective o
f any rules we have followed that course . I should say

w
e buy more grain during the sessions . That would depend from

time to time . I don't know how it would compare . There is no

way o
f making a comparison o
f

that kind . I have n
o opinion o
n

it . We send out postal cards only from time to time ; we do

158 not make a practice o
f sending them out . Outside o
f

the fact
that w

e attempt to purchase that grain so that w
e

can hedge

it promptly either b
y

sales abroad o
r in the pit , w
e

d
o

not make a

record o
f

the time a
t which w
e buy that grain , or the totals that w
e

buy . We make a record of the price that we buy it at , but that price

is not necessarily fixed in the Call because w
e attempt to buy the bulk

o
f

our grain a
t the time w
e

can hedge it , between nine -thirty and
one -fifteen in the morning . Any grain we buy after that we carry
over until the next morning . We attempt to buy , and my judgment

is that we do buy , more between nine -thirty in the morning and one
fifteen in the afternoon , during the hours of trading . We attempt

to buy it all then . The best part of our purchases are made in the
morning . I haven't any judgment that I could fix a

n
exact per

centage . I should say it would b
e nearer seventy - five than fifty per

cent , the amount w
e buy in the morning . We have warehouses at

Fort Worth and Kansas City and other cities around the country
where our agents are located . At times w

e

send out cards from those
places after the close o

f the market . We always send out telegrams .

These telegrams sometimes contain the Chicago price . Where the

.cards are sent into the country where the shipper can send his grain
either to one market o

r

the other , we have both prices on the card .

It it — grain to arrive in Chicago it is the Call price o
n

the card .

Other warehouses have their agents over the country such a
s the

Armour Grain Company and other grain companies doing business
here , and they sendout post cards and telegrams such a

s Ihave out
lined . I presume they follow the practice of sending out cards and
telegrams .

Whereupon Petitioner rested it
s

case .

159 GEORGE R
.

NICHOLS , a witness o
n behalf of Defendants ,

being duly sworn , testified a
s follows :

Direct examination b
y

Mr. Robbins :

I live in Chicago and have been a member on the Chicago Board

o
f

Trade for 35 years . I was in the cash grain business until 1900 .

From 1907 I have not been in business . I retired . When in busi
ness I did not participate in any bidding to the country o

r in the
shipping of grain from Chicago .

I had something to d
o

with the formulation o
f

this Call rule . I

was chairman o
f

the committee that got the rule u
p
, and explained
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It arose

it to the members and caused its adoption . The trade conditions
which led up to the adoption of this rule were , that there seemed to
be a concentration of the handling of cash grain in and out of Chi
cago in a few hands . What gave rise to that different men would
have different opinions . I was approached with the idea that there
might be something wrong in our rules , and suggested that Imight
be able to suggest a remedy . I found that the difficulty of distrib
uting a responsibility for conditions was somewhat mixed .
largely in my personal opinion from neglect of the enforcement of
our closing rule as to when members of the Board of Trade should
make prices. We had a rule that at 1:15 al

l

making of prices would
cease o

n

the commodities dealt in on the exchange ; that rule had
been neglected for years , and the system had grown u

p whereby
more o

r

less trading was done outside o
f

the regular trading
160 hours , those trading hours having been arrived at after years

o
f experience . And the Call rule was devised so a
s to pos

sibly extend the hours of trading in the afternoon to the satisfaction

o
f everybody without curtailing the trade any . So we amended the

rule prohibiting trading after 1:15 and established a
n afternoon ses

sion which was called the Call , beginning practically at 1:30 and
running until midnight or 9.30 the next morning if the traders cared

to stay . They were told that the Board o
f

Trade would furnish
accommodation , light , heat , janitor service , and so forth , they might
trade as long as they chose . A

s
a matter o
f

fact they traded for an

hour probably , but when they were through they were through for
the day . That applied largely to trading in grain that was what we

call o
ff -grades fo
r

which there was really very little market after
twelve o'clock . The sample tables being pretty well cleaned u

p

a
t

twelve o'clock , so that the contract grades o
f

corn had a
n activemar

ket for at least an hour after most o
f

the sample stuff had been sold ,
and it was difficult to get a

n

actual quotation , so that established
this afternoon Call . This provision applied to trading to arrive only .

I observed the operation o
f

the rule after it went into effect . In a

sense I was the father of the rule , and was interested in its operation .

The effect o
f

the rule proved it
s

wisdom and it
s efficiency . It in

creased the number o
f buyers and sellers in the market to a degree

that you would have to use the word "multiply . " At one time it was
almost impossible to buy grain , which you might call fresh arrivals

o
f grain , freely in our market . After the passage of the rule you

could buy o
r

sell with the greatest ease . Both buyers and sellers
appeared , and to such a

n

extent that w
e

were obliged to install addi
tional table room to accommodate the samples . That was

161 a matter o
f

fact and experience . The state of Illinois inspects
every car o

f grain arriving in Chicago . That is the law . It

is stored , if the consignee wishes , in any Class A house . We have

a sampler who accompanies the inspector , and h
e brings on 'change

every day a small paper bag with a
n

accurate sample o
f

the grain in

that car , with the explanation o
f

the grading and the name o
f

the
consignor and consignee . There may b

e
a thousand o
f

those sam
ple bags in a single day . There is one for every car , and the num
ber o
f consignees have space o
n

tables u
p

and down the exchange
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hall where those samples are exposed for sale . There is an annual
auction sale of table space held once a year , and the highest bidder
has the choice of table to locate his samples. The number of persons
who had samples on these tables increased very largely . It was
noticeable . That would indicate that the effect of the rule was to
increase the number of buyers , the number of sellers, and to open
wide competition in bringing grain into an open competitive market
for sale where the whole world would know what the transaction
was. I am of the opinion that an open market and a competitive
market , with the attendance of a very large number of buyers and
sellers , should add to the market value of all kinds of property . I
think it does .

The Court :

Q. Is it your opinion that it enhances the market value of the
commodity traded in ?
A. I think that is an economic principle . The attendance of
buyers and the attendance of sellers tends to improve market condi
tions .

The Court :

Q. You base that opinion on your own observation and experi
ence ?

A. That is my experience as a merchant.
162 I have nothing to add to my answer except to emphasize

what I have said that the intent of the rule was to improve
trade conditions , to widen the market , both as to volume and to at
tract more buyers and sellers. As to the question of price, the im
provement of general conditions , it was so much superior that it was
not to be compared with the old conditions. The class of persons
who were the principal buyers of grain in Chicago and grain to ar
rive in Chicago prior to the adoption of that rule were the proprie
tors of elevators of Class A , who were also engaged in the buying of
grain on their own account , and it was to break up that that we
drew the Call rule and enforced it .

Cross -examination by Mr. Davies :

The passage of this rule greatly multiplied the number of traders
on the Chicago Board of Trade engaged in the handling of cash
grain , not the trading, I should say ten times, but that is only a
guess. Prior to the passage of the rule they were living from hand
to mouth and claiming a precarious existence . Prior to the rule
there were , I should guess , 200 hangers on down there . Now there
are two to three hundred active traders . The rule immensely im
proved the condition of the average member of the Board of Trade
engaged in this line of business . It didn't increase the business ten
times as much . I did not say there was ten times as much business
under the rule . The rule offered an opportunity so that ten times
as many could engage in the business . The commission rule ante

dated the Call rule a good many years . It was not necessary
163 in a

ll purchases o
f grain to arrive for the purchaser to charge

a commission , whether h
e purchased it for his own use or not ,

13–370
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if he bought it before it was moved from a station . After the pas
sage of the rule , if it was consigned to him for sale, he was compelled
to take a commission . After the passage of the rule he was not coma .
pelled to take a commission unless he traded after hours . I think
we installed six additional sample tables, which would be twenty -four
additional spaces . The adoption of this rule had the general effect
of drawing grain both in and out for the public competitive market
during trading hours ; taking it out from the candle light and into
the sunlight . So far as I know all members of the Board of Trade
followed that rule after it was passed where they had business that
this rule applied to .

>164 WILLIAM N. ECKHARDT , a witness on behalf of the De
fendants , testified as follows :

Direct examination .

By Mr. 'Robbins :

Have been a member of the Chicago Board of Trade 34 years ,
and have been doing business on the Board during a

ll

that time ,

practically a
ll

the time in the receiving business . We received car
loads o

f grain to sell on commission for shippers , and also bought
grain in the country . We bought grain to arrive .We bought grain to arrive . The Chicago

Board o
f Trade itself does not buy o
r

sell grain . In this trading

to arrive there is n
o

formal contract . Te business of buying grain

to arrive was peculiar in it
s

nature because the man who originated

the business as the dealer in the country , sought to secure his profits

in a better way b
y selling grain to arrive than if he consigned the

grain o
r held it indefinitely in his elevator . The result was that

h
e

was desirous o
f getting in close contact with the prices that

might be available for the grain to arrive and keep himself posted ,

so that often when the market conditions seemed to him to favor

the idea o
f selling the grain to arrive h
e was in close touch , either

b
y

mail or b
y

wire , more often b
y

wire , with the prices that were
available to arrive . In the early days of this business it was rather
uphill work to handle the business to arrive , because so much o

f it

was the brokerage between the difference in price , between the
future delivery and the contract price . Later on there was a specific

price for grain to arrive , and specific terms were established
165 during which that grain could b

e shipped and the price ob
tained , which was designated a

s the price to arrive for that
specific commodity . The Call also established prices o

n

what were
determined the commercial grades , or grades which were common

a
t

the time o
f

the year in which the bulk o
f

the grain moved .

This varied from the other grades because the weather conditions
and other conditions had the effect o

f

either damaging o
r perhaps

putting the grain in condition where it would not grade u
p

to con
tract grades . The form o

f

the contract really did not g
o any fur

ther than the actual confirmation o
f

transactions which were made

both b
y

the party who had made the purchase a
t Chicago and the

confirmation of the sale a
s it might have been made , according to
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the understanding of a shipper in the country . The letters ex
changed appeared in part in the form of a bid . When it finally

became a contract specific quantities were quoted
, but the bids that

went to the country did not specify any quantity in that way. These
were never limited except as to quantity or grade. We took a

ll

that was offered . The bid going out and the answers coming back

within the time mentioned in the bid and reaching the bidder made

a contract , and the terms o
f

the contract advised the shipper , the
acceptor o

f

the bid , to ship the grain within a certain time . It
was paid for after it

s arrival in Chicago and after it had been u
n

loaded . The price was determined o
n the inspection and o
n

the

time for shipment . If the grain did not measure up to the grade

a
t which it was sold , there was a discount deducted from the price

a
t

which the original purchase was made , and largely that discount
depended upon whatever arrangement could b

e

made with the
buyer a

t Chicago who had bought the grain from u
s
. We would

buy grain to arrive and sell it over again in Chicago . If

166 a contingency arose over which the shipper o
r

seller had

no control , o
r if market conditions arose and other com

petitive outlets which made it profitable for him , o
r made it im

possible for him first to ship to Chicago , and if the market con
ditions in the competitive markets made it more profitable to ship

the grain to other markets , it was always easy under the Call rule

to buy any grain that had originally been sold to u
s
. That was the

common practice during certain times o
f

the year . We might

buy grain in Illinois to come to Chicago fo
r

January shipment .
Conditions might arise in January where that grain might b

e

sold

in Indianapolis for a relative profit . We would buy that grain in
Chicago and ship it to Indianapolis , so there would be a closing o

f

the original contract in Chicago and the grain would actually b
e

shipped to Indianapolis . The grain which was contemplated to b
e

shipped might have substituted for it other grain o
n

other lines o
f

railroad into Chicago . The contracts that were made in Chicago
during the life of the Call were that there should be a delivery
during a certain time o

f
a certain kind o
f grain , and shipments

could b
e made from the different points o
n other lines , and it might

b
e o
n any line of railroad coming into Chicago alone , or on any

specific line , other than what might have been used under other
circumstances . So far as that was concerned there was no difference .

There was no restriction whatever on the grain that was already in

Chicago . The Call rule did not govern that in any way . Every
member was free to come and buy and sell , and the bidder to offer
anything h

e

wanted to o
n

the grades that were posted o
n

the Call
Board . If a man went into the Call and overbid the result would
probably b

e that h
e would buy a lot o
f grain from other people

that were o
n

the Call . He would have to buy the grain that
167 was offered to him o

n his bid . The acceptance o
f

the bid
would make a contract which he would b

e obliged to fulfill

o
r

h
e

would b
e suspended from the Board .

I was one of the original committee which was asked to formulate
the Call rule , and worked therefor . The rule did pass and after
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the enactment I served as chairman of the committee for a number
of years. The committee recommended the appointment of a secre
tary , and the caller looked after the details necessary to make a
call. That is , to see that the terms and the kind of grain were
posted on the board which were then actively traded in to arrive ,
and as the market conditions and conditions which governed the
movement of grain in the country changed from time to time the
committee , their duty was to see that these terms were changed on
the board to conform to the requirements of the buyers and sellers
who had grain to sell and to buy to arrive . The committee made
no prices.Trade conditions which gave rise to the making of this
rule were that prior to the time that this rule was voted , there was
a trade condition which practically influenced a large volume of
grain to tend into the hands of a certain few members of the Board ,
who operated public Class A elevators and were also engaged in
buying and selling grain for their own account , and the interests
who had always been very largely in the business of handling west

e
rn grain had dwindled . The number of concerns handling this

grain from the West either o
n consignment o
r
to arrive had dwindled

to a few in number . The business was small . After the establish
ment o

f

the rule the situation changed . The percentage o
f

business
that was handled b

y

the number o
f

concerns engaged in receiving
consignments from the west and in buying to arrive was appreciably
small in number compared to those who were in business ten or

fifteen years prior thereto . That is the prime condition
168 which promoted the enactment o

f

the rule . After the rule
was enacted there was a gradu . change to reverse that volume

o
f

business . The volume of business was much larger to those con
cerns who were actively engaged a

t all times in promoting business
into Chicago . The volume of business increased to the receiving

The opportunities given to them to buy the grain to
arrive were fair under the Call rule because the Call was an open
public market on grain to arrive , which prior to that time did not
exist . To find out what grain to arrive was worth prior to the
enactment o

f

the rule it was necessary to use your friendship to a

great extent and to work in devious ways to find out what the bid
ding was . Very often with strenuous effort you could not find out
what the bids were until the next morning , when you might find
out from some disinterested member in the country or the buyer
from other markets , what the bids were . So that the volume of
business which came generally o

n

the market was rather small , and
the large number o

f people who were interested in the Western
trade were at a disadvantage . The Call rule changed that condition
because the competition was in the open market , the people came

to the Call and made their bids . If they did not , there is enough
interested always in the Call so that they could get into line with
the market , and it was an open one so that everybody knew what
the price was , and it was not merely disseminated to the commis
sion merchants and those interested through friends and customers

in the West , so that commission men knew shortly after the close
what the grain to arrive was . That information was also obtainable

concerns .
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by the farmer who was selling , and the country shippers . The
country shipper was disposed to work pretty freely with the farmer
because his business depended largely on a friendly attitude with

the farmer, and he was supposed to handle that grain on a
169 reasonable margin for profit , and with the enactment of the

Call rule he was willing to assume the risk and he was willing
to do the business as a sales merchant for profit , and the farmer
was able to sell with his eyes a little more open as to the value of
his grain . He was able to find what the market was because it was
published not only on the exchange floor but also in the price cur
rents of each day and published in the newspaper so that every
body had access to the market and knew what it was ; even the
farmer could buy his paper and know what the market was. In
fact, it was disseminated by the telegraph companies . The risk of
the country shipper was very largely lessened because he knew what
themarket was, knew what he could g

e
t

the next morning at 9:30 ;

could have his wires on the way to the market b
y

half past eight or

early in the morning , and h
e

could make his arrangements with
specific knowledge a

s

to what he could get at the primary market .

Before the rule nobody knew what the market would b
e until the

next morning . The man in the country did not know what bid

h
e

would make until he got the morning mail . Very often h
e

would not get any bids from Chicago o
n
a specific line o
f

railroad .

Then again they might bid for several months , and al
l

o
f
a sudden

drop o
ff for no apparent reason , and h
e

would not know what to do .

Not knowing when these bids would drop of
f
, he took such risks as

the trades involved . It is my understanding that before the Call
rule the commission men would b

e buying from the farmers up
until three and possibly four o'clock in the afternoon , without the
knowledge o

f

the Chicago price o
n grain to arrive . After the rule

h
e

would b
e buying and the farmer selling with the full knowledge

o
f

the price in Chicago o
n grain to arrive , during the Call after

two o'clock .

170 . Q
. Going back to the conditions which prevailed prior to

the adoption o
f

the rule in the purchase o
f

grain , did the
question o

f

rebate enter into those conditions ?

Objected to b
y

petitioner o
n

the ground that it was an attempt to

make a defense to an illegal act by setting up another illegal act ;

that the court had already by striking out Par .VI excluded this sub
ject matter , and because the petitioner had no grounds to expect that
this question would b

e raised .

Objection sustained ; to which the defendants then and there duly
excepted .

Q
. Immediately prior to the adoption o
f

this rule , was it a fact
that certain shippers , and particularly certain large shippers , rather
dealers in grain in the Chicago market , were getting rebates from
railroads ?

Same objection ; objection sustained ; to which ruling the defend
ants b

y

their counsel then and there duly excepted .
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Q. Is it true that the fact that rebates were thus obtained by cer
tain dealers in this market , was one of the reasons which led to the
adoption of this rule ?

Same objection by petitioner ; objection sustained ; to which ruling
defendants then and there duly excepted .

171 Our firm deals very largely in grain to arrive in the Chicago
market , and have done so for 40 years. That it our principal

business and has been during that time. After the adoption of this
rule , the after effect was that the number of concerns who were in
terested , as we were , in receiving grain and influencing grain - from
the West into Chicago , handled considerably more business . There
were also additions to the number of concerns who did this business ,

not very large. perhaps , but there were additions to the number who
competed for the business . There was a complete reversal of the per
centage of the business handled by independent concerns as against
the interests who received and handled the business prior to the enact
ment of the Call. The Call rule had that effect upon our business
pretty largely . It largely increased the volume of business which
wewere able to handle profitably .
Q. Please tell the Court whether you think that this rule operates
as a restraint of trade or restraint of competition in this line .

Objected to by petitioner ; objection sustained ; to which rule de
fendants duly excepted.

Some concerns sent their bids by postal cards ; others send them
by wire , sent them by wire to brokers in the country , and the brokers
distributed the postal cards . Still others had theirs printed on regu
lar blanks, which were sheets enclosed with the mail, and not on
cards at all . That is the nature of the document that covered the
bids . In order to reach the Western country , the bids that we sent
out from our office , which covered Illinois, Iowa, eastern Nebraska
and South Dakota , in order to reach the earlier mails we had to have

some of the bids in the post office at 3:45 , which was the
172 earlier Western mail ; and that covered a few Illinois points .

The next delivery which we wanted to make was the 4:30 de
livery ; that covered a considerable portion of the state of Illinois , and
Western Iowa, and some other points; and the final mail left the
office around half past five and si

x , and sometimes u
p

a
s late a
s half

past si
x
, and that reached the territory which was covered ; it went

a
s far as Central Iowa , and perhaps certain portions o
f

the State o
f

Illinois as far south a
s Decatur . In order to get those bids ready for

mail it was practically necessary to have the form in the hands o
f

the printer b
y

two o
r

two fifteen . Our bids were printed . As respects
the country points reached b

y

the mails going a
t

3:45 , regardless o
f

the rule , the country bidder was restricted to a time prior to the de
parture o

f

the mail at 3:45 . A
s
to the other territory our time for

price making was necessarily limited b
y

the departure o
f

the mail at

those hours , except when we attempted to reach certain territories ,

where the business was o
f enough volume to warrant the expense , we

attempted to reach it by day letters or telegrams . Prior to the adop
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tion of the bid we never found out until the next day how long it
continued , and then we would often find out that some of the bids
had been made as late as half past five or six o'clock , and might be
wired to the Western country , and go through the agents of the
various people who were the larger bidders in the market here. Gen
erally the aim was to have these bids ready by about two o'clock ,
prior to the adoption of the rule ; but if certain conditions arose , it
might continue until very late in the afterniin .
I was a director of the Board of Trade for three years . The total
cost for expense during the year 1913 was $395,085,26 , as enumerated

in the annual report issued by the Secretary . The principal
173 source of revenue was from annual assessments from mem

bers, $75.00 from each member . The rules prescribed no
limit of membership . I never knew of any reputable person , being
denied admission to the Chicago Board of Trade. So far as I know ,

a
ll

who apply and can qualify o
n the point of business integrity , are

accepted members whenever they apply .
On the Board o

f

Trade there is trading in contract grades for
future delivery in wheat , corn , oats and provisions ; that takes place

in the pits , and the time of delivery is fixed b
y

months . Of course ,

there is trading in cash too , actual cash contract grades . Then there

is trading in grain to arrive , which partakes , more o
r

less o
f

the
nature o

f future delivery . Then there is trading in cash grain , which

is mostly and principally grain which is in cars , which has arrived
from the west , and is what w

e

term spot grain in cars , or a fresh
arrival , or a country run o

f grain . There may b
e trading in cash

grain to b
e loaded for shipment from Chicago ,—that is , for shipment

and for export . Also buying o
f grain for cash a
t the elevators .

There are some people who are distinctly in the business of buying
grain for shipment for domestic distribution . Then there are some
people who handle and buy grain for shipment for both domestic
distribution and for export , with a few houses who confine their
efforts almost entirely to the handling o

f grain for export ; and
there are buyers who buy for local consumption and for manufactur
ing purposes , makers o

f glucose , chicken feed and oatmeal . There
are different kinds of property involved in trading on the call , spring
wheat , winter wheat , and various grades o

f

those different kinds o
f

wheat . Then there are a
ll grades of a
ll grains ; seeds , flaxseed , hay ,

straw and mill feed , pork , lard , ribs , tallow and grease . Contract
grades o

f grain are those specified b
y

the rules as deliverable
174 on regular contracts ; that is , the trades that are made in the

p
it

for future delivery . In wheat they constitute No. 2 red
winter wheat , No. 2 hard winter wheat , and No. 1 of both grades ,

and No. 1 northern spring wheat , and No. 1 velvet chaff wheat - four
grades o

f wheat . There are lower grades than that o
f the wheat ;

there is No.3 No. 4 — a sample grade of winter wheat , both hard and
red ; and there are some grades that are not classified a

s contract a
t

all , that originate in the mountainous region o
f the Pacific coast that

are called Western Winter wheat o
r

Western Spring wheat . Then
there are lower grades o

f

wheat which are not really good commercial
grades which enter largely into the consumption in various ways for
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chicken feed and for cheap paste flour , as I understand it . That
applies with greater force to corn on account of recent rules estab
lished by the Government that are called the government standard .
There are si

x

grades o
f

corn , and not only six grades , but there are
three distinctions o

f grades yellow ,white , and mixed . Besides that ,

there is another classification called sample grade , which really
amounts to something that is not a commercial grade on account o

f

too much moisture or a mixture of various kinds .

In corn the lower grades — that is , the No. 4 is deliverable only at

certain months o
f

the year , four months in the middle o
f

the year ,

o
r
a
t

the end o
f

the year and the beginning o
f

the new year ; but the
grades that enter into the trading o

n

the call are other grades like 5

and 6 , the sample grade , or “ cool and sweet ” , which is not designated

a
s
a grade under the rules a
t

all , but still qualifies a
s
a condition

under which new corn would move immediately after the harvesting

o
f

the new crop . Except b
y

special contract there is no other method
provided b

y

the rule b
y

which persons can trade for future deliveries

in these lower grades , other than this provision for Call and
175 bidding o

n

the Call for grain to arrive . There is no market
for such lower grades , except as furnished b

y

the Call rule .

Cross -examination .

By Mr. Clyne :

Before the establishment o
f

the Call there was difficulty in ascer
taining what the price was of these various grains after 'change
hours . That is true both during 'change hours and after 'change
hours . After the adoption o

f

the rule there was n
o

such difficulty ,

a
s the price was posted after the Call . I attended these Call meet

ings quite frequently . The caller would call the meeting to order ,
and then would ask for bids and offers on grain to arrive , specifying
one grade after another , and one delivery after the other , a

s it was
posted o

n

the board . Then a
s a bid was made , and somebody else

raised the bid , o
r somebody offered some other grain , the market

would vary in accordance with the offers o
r

the bids . These would
not be recorded b

y

the Secretary until the final bid was made . The
future contracts would b

e recorded . There would be no record o
f

the intervening bids . The number in attendance at these meetings
would depend upon the activity in the market , -usually thirty to

one hundred people , 1 should say . There was a record made o
f
a
ll, 1

acceptances o
f

trades . There was n
o

record o
f intervening bids .

There might be a dozen bids between the first and last bid which
were not made a matter o

f

record , but the final bid was made a matter

o
f

record , and that was the closing market . There might be one bid

fo
r

one specified kind o
f grain ,or fo
r

one specified delivery . It

might happen occasionally . It did happen with rye , because rye
was not traded in very extensively . If it did happen that

176 there was but one bid , that would b
e the cash price for the
product o
n that day . It was simply evidence that there was

n
o

interest in the Call if there was only one price , or only one bid

o
n

the Call . ' I do not think it would b
e easy for the gentlemen

а
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present on a Call to determine and fi
x

what would b
e

the price a
t

that meeting , because there were always buyers and sellers there , and

it was very rare that any of them agreed on what the market condi
tions were . If there was but one bid that day , that would only be

evidence that there was only one man there , or perhaps several men ,

who were o
f

the same mind , and did not care to make any other bids .

That would b
e the Call price until the next session . There were

always both buyers and sellers there , people whowere interested in

the selling of their grain . We are interested in buying grain , and
the other man might be interested in buying grain , but there are also
people there who are interested in selling grain . It was not a market
that was exclusively for buyers of grain , it was one that we were al

l

interested in , both buyers and sellers . If somebody did buy more
than the market , h

e might sell it .

>

177 EDWARD G
.

Dunn , a witness o
n

behalf o
f

Defendants ,

being duly sworn , testified a
s follows :

Direct examination .

By Mr. Robbins :

I live at Mason City , Iowa . I was candidate for Governor there
two years ago . For eleven years I was in the grain business ; the last
few years I have been practicing law . Was a grain dealer at the
time this Call rule was in effect , that is from 1906 to 1912. My
corporation was one o

f

those to whom these country bids were sent
out from Chicago . A

s

to a comparison between the number o
f

bids going out to country dealers before and after the rule was
adopted , when I first entered the grain business in 1903 , until 1906 ,

I , and some others , were unable to get bids at a
ll
. We had to con

sign our grain to the different markets . We shipped some to Min
neapolis , being quite near there , and some to Omaha , and some to

Chicago . From the time I entered the business in 1903 u
p

to the
time the Call rule was established , we got no bids — at least my com
pany did not . After the Call was established , the different commis
sion houses with whom we did business here in Chicago sent out
bids nearly every day . In my part of Northern Iowa w

e

deal mostly

in corn and oats . There is n
o

wheat and n
o rye there ; no flax or

seeds . We are interested only in the corn and oats markets . Dur
ing the life of the Call and a

s long as I was connected with the busi
ness we received bids nearly every day from a

ll

o
f

the commission
houses , and nearly a

ll

the men that we gave any considerable amount

o
f

business to would send u
s

the Call bids either b
y

wire o
r by mail .

Before the rule was established the only thing we had to

178 guide u
s

would b
e

what w
e country men call the “ specula

tive market , " the reports sent out b
y

private wire houses o
f

the speculative market , the market for future delivery . After the
Call rule was adopted , our commission houses would usually wire

u
s about two o'clock in the afternoon what the Call was ; and that

was acceptable usually until the opening o
f the exchange the next

morning ; so w
e

had that to guide us b
y
. The company that I was
14—370
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was .

interested in, while I was the heaviest stockholder , was composed
of about one hundred farmers , and they would usually telephone in
it if they were at al

l

interested , and ask us what the market was ,

and we would tell them what was the bid to arrive price a
t Chicago .

During the life o
f

this Call rule , so long a
s we were in business

under it , not only I , but the farmers gathered in my locality ac
quired a knowledge in the afternoon o

f

what the bid to arrive price
While I was actively connected with the business , I usually

knew b
y

2:30 what the Call bid was , and w
e

used that as a basis ,

largely , to buy for the next day . This knowledge enabled us to buy.

o
nwhat you might call a steadier margin of profit . We knew

when we got the Call rule at from 2:00 to 2:30 in the afternoon ,

what w
e

could d
o until the next day , and w
e

could se
t

our margin

a
t enough to cover our expenses and make a profit , and take that

steadily ; while before w
e got that market w
e

had nothing to guide

u
s
. It was a question o
f speculation with us . The average price to

the farmer was higher under the Call rule than before . If you will
permit the suggestion , Iwill state that the biggest benefit in my judg
ment to w

e people in the country was this : prior to the establish
ment o

f the Call , what we call the " Line elevator interests , ” the
companies with one hundred elevators , where they were disposed to

bid to certain people , would g
o

in at times and bid a
n out

179 side price against u
s . By that I mean they would bid more

than the grain was actually worth ; and sometimes they
would force the littler fellows out o

f

business . Under the Call rule ,

when they were compelled to bid here , their bids could b
e accepted

b
y

a
ll

the members of the Exchange , and we had the benefit o
f that

bid , which prevented u
s

from suffering the results o
f

a
n unfair

competition . My opinion is that the effect of the Call rule was bene
ficial , that the farmer got a higher price for his grain . It could

b
e handled o
n
a less margin o
f profit than it was when we had to

speculate o
n it . My corporation is what is known a
s
a farmer ele

vator company . That is the common name for them . They are
corporations organized under our state law b

y

which the farmers
handle their own products . The stock of the corporation is owned
and controlled by the farmers o

f

the community ; they purchase
their own grain in the market , and ship it and sell it in the different
exchanges . Before the Call rule , we experienced a great deal ofdif
ficulty in carrying o

n

that business , especially in the earlier days

o
f my experience , when w
e

found ourselves the victims o
f

what I

call unfair competition . Some people would not deal with u
s
. There

were some here who would not deal with u
s

a
t

a
ll
, and sometimes

they would bid more than the market here appeared to warrant ;

that is , I mean they would bid more than could be realized when you
took freight and commission out of the price . They would bid to

my competitor o
n the country and consequently h
e

would put the
price u

p

where I had a hard time buying anything . During the
life of the Call rule we did not have any trouble o

f

this kind , be
cause w
e

had the same bids to g
o

o
n

and the same opportunity to

sell our grain that everybody else had . S
o far as I can answer it , I

would say that it is of benefit to the farmers to be able to ship their
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own grain to the market such as in maintained by the Chi
180 cago Board of Trade . We have never known any other con

dition , except when we were shipping to an organized market
of this kind .
My experience is al

l

that I can give you , and it is this , that prior

to the establishment of the Call it was quite necessary for what w
e

call the big line houses , I presume some of them were Chicago houses
who owned lines o

f

elevators along the railroads ,—they would drive

u
s

out o
f

business one a
t
a time b
y paying an outside price .

Motion b
y

petitioner to strike out a
n

answer o
n the ground that

it covers the subject matter contained in Paragraph VI , which has
been stricken from the record . Motion granted ; to which ruling

o
f

the court the respondents duly excepted .

It might all be summed u
p
, so far as w
e

people in the country
were concerned , as dealers and farmers , in this answer . That prior

to the Call rule w
e

were the subjects o
f

rather intermittent and un
fair competition . It seemed a

s though our competitors a
t

times
could get bids from members ; certain members of the Chicago Board

o
f

Trade here , that w
e

could not get , and consequently if their bids
were half a cent higher than ours , or a cent higher , they got a

ll

the
business and we were idle . That was true o

f my company and
some others prior to the call rule . It was very hard to do business .

After the Call rule we always had the same bids from the Chicago
market that the other houses , our competitors , had ; and we could
pay the same prices , or nearly the same , that they paid , and we did

not suffer a
s a result of that condition .

181 Unless you were able to get the bids o
f

certain firms here
who were large buyers o

f grain , you were at a distinct disad
vantage before the Call rule was established . After its establish
ment that disadvantage disappeared and we were on an equal basis ,

with the same chances that the other fellow had . I can only speak

o
f

Northern Iowa ; that part that lies north o
f

the main line o
f

the
Rock Island road , which runs through Des Moines and Davenport

to Council Bluffs -- we have about 375 such companies — corporations
organized for the profitable marketing of their crops ,—in as many
different towns . They run from 100 to as many a

s 400 Farmers in

each company . There are not so many in Southern Iowa ; they are
not as great grain growing section , but they d

o

exist in Illinois ,

Nebraska , theDakotas , and Minnesota . I should say there are from
250 to 350 towns in each one of those states that have such com
panies , with approximately the same number of farmers as members .

The farmers largely market their crops through these companies .

For a couple o
f years I was Secretary of the organization in Iowa ,

and I had in that organization about 65,000 farmers belonging to

from 330 to 340 companies at that time . I was in personal com
munication every day with all of those organizations . We found
from 1903 to 1906 , during which time I spent a great deal of time

in organizing those organizations , that they had the same trouble

I did in the company in which I was financially interested ' ; that

is , w
e

were the subject o
f special bids from special firms that ap
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parently were not based on any particular market . In other words,
whenever we organized such a company the competition usually
attempted to run us out of business ; and they succeeded sometimes
and made it very hard , until the Call rule was established .

182 Cross -examination by Mr. Davies :

The persons I refer to as my competitors are different elevator
companies , who bought grain in the country in competition with us .
We had an elevator and an organization of from 160 to 165 mem
bers . Our competitors were elevators that belonged to similar organ
izations, or owned by individuals who merely operated the elevators.
along the different lines of track . By reason of this Call rule we
bought on a closer margin , I would not say a higher price . For
instance , if the market here in Chicago was 45 cents a bushel on a
certain commodity , under the call rule we would take off the freight
and commission and a reasonable profit to us , and we paid the bal
ance to our members . We did not raise the price any , but we did
handle it on a lesser margin . We could not control the market
going up or down in the big centers, if I make myself plain . Wa
could not control this Call in any way . It was to our advantage
to have the highest possible price made the Call price . We wanted

a
ll

w
e

could get for our grain in the country at any time . We did
not come in on the Call and try to offer or buy grain for the purpose

o
f increasing that price , or have some representative d
o it . We were

not buyers , we were sellers . We were represented o
n

the Call in

selling . We had our commission houses offering it and selling it on
the Call . Messrs . Schoenberg & Dalton were one of them . I sup
pose w

e

dealt with 4 or 5. I can name most of them if you care for
their names . Before the Call rule we consigned to them . We could
not sell them anything . We did not receive bids from them prior

to the Cail rule .

183 I don't believe they could get them . They never fur
nished u

s any , at least . We had to ship our grain in , and

it used to take nine or ten days for it to arrive here and b
e sold by

sample . We did not sell grain daily on this Call . We sold it when
ever we would have it for sale . Sometimes we would not care to bid .

If the market was showing a strong tendency , rising each day a little ,

w
e

would consign it in ; but we had this difficulty ; whenever w
e

had
grain to sell we would have our commission houses either offer it on
the call for sale , or have them get us a bid on the call and wire us a

bid . I am referring to the Call at the close of the market , and the
price w

e

received after the passage o
f

this rule was the price made o
n

that Call if we cared to sell . If we did not like the price we could
not sell until 'change opened the next morning . We didn't handle
any wheat in the course of a year , but did handle in the course o
f
a

year possibly 150 to 200 thousand bushels o
f

corn . We would sell
one carload o
r

two carloads , or 2,500 . I would say that 50 to 60 per
cent o
f it was sold at this price to arrive on corn . We would sell
about the same proportion o

f

oats a
t this Call price . It is not true
that we sold this at a price fixed o

n

the Call in Chicago with which
we had nothing to do . If we had our commission houses offer a



THE UNITED STATES . 121

large amount of grain , it would have a tendency to depress the price .
I have attended these Callmeetings; probably not over a dozen times
since the Call was established . I could not express an opinion as to
whether 50 per cent of the business of organizations similar to ours
was sold at the Call price , because I did not have anything to do with
the actual business transactions of the companies other than mine.
I only knew in a general way what they were trying to do , but I

could not express an opinion as to how much they sold , or
184 what proportion . When I attended the Call there were 50 to
60 men there. There were offers and acceptances and bids .

I could not enumerate . My business extended from 1906 to 1910 .
I cannot give any particular date when I was there. The last year
I was in business was in 1912. I did not attend a Call in that year,
nor do I know whether I did in 1911. I could not say that there
were 50 to 60 men actively engaged in buying and selling grain , but
there were 50 or 60 men standing around there, and some of them
were bidding and some of them were offering stuff for sale. I could
not say what proportion of them were engaged in the transaction
of business on that Call . At times there would be quite a sign of
life and at other times not quite so much . The sessions al

l

looked
pretty much the same to me . At times they were fairly active .

There would b
e men there who were offering to buy and some who

were waiting for others to sell . I did not pay much attention to the
actual transactions . I was not there over 15 or 20 minutes at a time .

They were gathering when I came in there and they were there
when I left . My business there o

n the Call was done by commission
houses here ; I did not trade there myself . My commission houses
did the selling My stuff was sold at the Call price only if I had
any on the market . It was not my business to familiarize myself
with what the Call was and how they arrived at that price . We took
the prices that were sent to us in the country b

y

the commission men
who represented us here , and if we were willing to accept that price ,

the sale went through , and if we were not willing to accept that price ,

the sale was off . Farmers had nothing to say about what any of his
stuff is sold a

t
. That is just as true o
f any commodity a
s it is of

grain . If we did not like the price w
e

could not sell until 'Change
opened the next morning . Prior to the Call rule traders in Chicago

never offered me anything in the three years that I was in

185 business . Prior to the institution of the Call I never was able

to get a bid out o
f Chicago . I had to ship it in , consign it in

here , and have it sold o
n

the sample tables on the Board o
f Trade .

What I mean to say is , that if I called u
p

o
n

the telephone any o
f

these grain buyers in Chicago , and told them that I had corn to sell

a
t

a price that was below the price actually sold o
n

the Board o
f

Trade on that day I could not sell it . If you will permit me to ex
plain that—not only that , but I have shipped grain down here to

Chicago and went u
p

and tried to sell it when it was here on track

to those men and they would not buy it from me . I could not tell
how many dealers in Chicago , but I called o

n pretty near every one ,

and I found I was — I guess they had me o
n the blacklist because
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I was a farmer's company ; I don't know , but they would not even
buy it when I shipped it in here .
The Court : You mean , if you were here , and had the grain in
cars on track , you could not sell it?
A. Yes , si

r
. In 1903 and 1904 that was the condition we found

here . Let me explain what happened to me for a couple of weeks .

None o
f

what we call " track buyers , ” your Honor , would buy the
grain from me . I called o

n

them and they laughed a
t

me and said
that I was an outlaw . This might be getting outside of the rules

o
f

evidence here , your Honor , but since you have put the question ,

I willexplain , if you will bearwith me . The Big Line elevator men

o
f our state , a large number of whom were Chicago operators , had

. formed a
n organization in our state , b
y

which out o
f an office in Des

Moines they fixed the price down in the State . It was to get away
from that condition that w

e people formed a local company and
bought a

n

elevator o
f our own . They at first said that w
e

were scoop
shovellers if we tried to ship direct ; and so to get away from that we

built an elevator o
f

our own ; financed it properly , and tried
186

to get into the business ; and , as the manager of that com
pany , I shipped grain here to Chicago and had it refused .

Even after itwas on the track here they would not buy it , and a great
many commission houses here would not sell it for me , and I came
personally to Chicago in August , 1904 , and interviewed scores o

f

members o
f

the Board , but they would not even sell my grain to earn
the commission o

n it , le
t

alone getting anybody to buy it . I just
want to state to your Honor that I am a

n accident in this case ; I

never saw these men before ; this attorney I never saw in my life .

There is only one man here , I guess two , that I ever laid eyes on . T
dropped into the city from Detroit this morning o

n my way home .

I beg your pardon , gentlemen , if I have gotten in wrong , because

I walked into the back of the court -room

The Court : You answered my question , and that is a
ll you have

done . Do you desire the witness's answer stricken out ?

Mr. Davies : No , w
e simply want to be in the position o
f not let

ting this subject matter stay in this condition a
t this time b
e excus

ing this particular witness .

The Court : Do you desire this witness's reply to the court's ques
tion stricken out ?

Mr. Davies : Well , we are not prepared to make that motion , if the
court please . We are asking leave that w

e

continue the examination

o
f

this witness until the opening o
f

court tomorrow morning .

Whereupon the witness was excused upon the promise to return
the following Friday morning , to testify if desired ,

Mr. Clyne : It may b
e

w
e

will want to renew our motion to strike
out everything o

n

the subject matter , and it may b
e we will want to

offer evidence on rebuttal .
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187 GEORGE HUBBARD , a witness on behalf of defendants ,
being duly sworn , testified as follows :

Direct examination .

By Mr. Robbins :

Am a grain buyer and shipper of grain residing at Mt. Pulaski ,
Illinois. I represent the Mt. Pulaski Grain Company, having five
elevators of a capacity of 200,000 bushels and located at five differ
ent places . In the conduct of our business we ship to the Chicago
market . I have been in business for 23 years , and think I am
familiar with the Call rule on the Chicago Board of Trade that was
in existence from 1906 to 1913. The trading on the Board of Trade
for future delivery is conducted in what is known as "contract
grades," certain grades and qualities of wheat and other grades of
corn and certain grades of oats and other different gradesof grain
are sold and traded in for future delivery at different months. These
contract grades do not include a

ll

the grades o
f grain , but only

certain established grades that are deliverable upon those contracts .

What is termed or knowngenerally b
y

the grain trade as commercial
grade o

f

corn has been for a number o
f

years , practically since I

have been in the business , on the basis o
f

No. 3 corn . That has
been the commercial grade o

f

corn I think pretty generally during
that time , and prior to the establishment o

f the Call rule there was

n
o

market that I had any knowledge o
f in the Chicago market to

establish a basis of value upon those commercial grades of corn or

oats ; and after the close of 'Change there were sales of those com
mercial grades o

f

corn for that day , but so far as I know there was
nothing to establish a basis o

f

value upon for the grain until the
opening o

f the cash market the next morning for the future trading
market at 9:30 , and we had n

omeans o
f knowing as to what

188 our commercial grades of grain would b
e worth in Chicago

the balance o
f

that afternoon o
r

the next morning . There
were n

o

means that I ever got or knew o
f knowing what the market

would b
e
. The adopting o
f

the Call rule and establishing those
prices , the closing price , established a market for those several grades

o
f grain that we could sell o
r accept any time u
p

until a certain
time the next day , 9:15 or 9:30 a

s
a rule . It to me , in conducting

my business , seemed quite a
n advantage ; it established a market fo
r

our commercial grades of grain for practically the twenty four hours

o
f

the day ; that is , any time during the business hours , if you could
get connected with your commission men you could sell him those
grains at those prices . While you were not under any obligation to

accept any o
f

them o
r

sell them to those , but it gave you information
that you could base your purchases from the farmer on . That is ,

the establishment o
f

the Call price and the transmission o
f

that
information to me and others in the country enabled u

s

who were
buying from the farmers to know that afternoon what the bid price

o
f that day was , instead o
f

waiting until 9:30 the next morning .

It established the value of that grain for the Chicago market . The
effect o

f this was to give u
s a
n

assured market and w
e

did not pay

to take the risk of going over to the opening market next morning

>
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a

>

and perhaps sell out stock on a decline if there should be one . That
veing the case , I feel that that element of risk was removed and we
possibly were enabled to handle out grain upon a little closer margin.
That would result in a higher price to the farmer , and it gave us this
advantage ; that by selling our grain upon the call market we could

fi
ll

that sale from any road ; while if we sold it direct to some buyer
upon the Illinois Central — that is where I am located — we would b

e

compelled o
r required to fi
ll

our sale b
y grain originating o
n that

road , and that at some times would b
e quite a disadvantage , in this

way : I might sell some corn fo
r
a certain shipment ; hare it

189 purchased from the farmer , to be brought in in the future ,

say fo
r

thirty days ' shipment , Iwould buy some corn for
thirty days from the farmer and sell it to be delivered to Chicago for
thirty days ' shipment . The roads might break u

p , the weather b
e

bad , and our farmers would b
e unable to deliver that corn to u
s
.

We would b
e held to deliver that corn to the person who purchased

it here . If the market was higher in al
l

probability he would charge

u
s something for giving u
s

a
n extension o
f

time . If the market was
lower h

e

would cancel our sale on us and w
e

would b
e

the losers ; we
would lose our sale , and we would still be bound to take the corn
from the farmer and have our sale cancelled and have to sell the

corn a
t
a lower price perhaps when it came in . And under the Call

rule , if we had that corn based o
n

the price Chicago we could
have the representative whom we sold it through buy that corn for

u
s here and deliver it . If the market was lower we would get the

benefit o
f
it , and if the market was higher w
e

could sell it , fill our
sale , and re -sell our corn . That was due to a more restrictive con
tract under the o

ld system than under the call system . Prior to the
Call rule in accepting bids on grain to arrive , the contracts contem
plated shipment b

y particular railroads . They were invariably
made o

n

that basis . The facts of the matter are that there were
buyers for certain roads . Certain Chicago buyers on certain roads
bought and handled grains o

n

certain roads and other buyers did
not buy o

n

those roads o
r did not care to . During the life o
f

the
Call rule the contract was for the purchase of grain to arrive on track

o
n any road in Chicago , as I understand it . Under the old system

w
e

had to live u
p

to the terms o
f

that restrictive contract o
r submit

to settlement with the parties w
e

had made a contract with , at his
terms . Under the Call rule w

e

were able to buy o
n

the call the
grain arriving o

n

other roads and and deliver it on our con
190 tract . Another advantage o

f

the Call was that the primary
markets d

o

not always fluctuate together . I might purchase
corn from farmers today and sell it on call in Chicago for some
future shipment . In the meantime, before that corn is delivered to

our elevators theremay b
e
a heavy movement o
f

corn o
n

the west

o
r

north west and have a depressing effect upon the cash corn in

Chicago , while at the same time some o
f

the southern markets
either New Orleans for export , Louisville , Nashville , Memphis , St

.

Louis , and interior points ,we could sell that corn to net u
s

more
money than what it would have to ship o

n

our contract to Chicago .

That being the case , we could have our representative in Chicago

>
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buy that corn on sample over here on 'change and fil
l

our salehere ,

and w
e

could divert our corn elsewhere , and take advantage of that
advance , and that would give us an advantage to pay a

n additional
price for the other farmers ' grain . This opportunity did not exist
before the Call rule . Prior to that time if we sold corn to deliver

to Chicago , the only way that w
e

could close that contract would b
e

to settleupon the basis of the purchaser's price , or else buy corn
from some other country shipper and ship inon our contract . We
had to supply it on that road . The establishment o

f

the Call in

creased the number of bids that w
e got out from Chicago for grain

to arrive , both a
s respects the number of points reached by the bids ,

and in respect to the territory covered b
y

our bids . We received
more bids in our towns from the Chicago market after the Call rule
than we did before . That is my recollection . We had the Call
price perhaps b

y

2:15 o
r

2:30 on busy times when we were pur
chasing a good deal o

f

stuff ; we had arrangements made whereby we
could get that call price within a very short time after it was out ,

after two o'clock . After the Call rule we received more bids in

number . Of course it has been some number of years since
191 this Call Rule went into effect , and I could not specify a

s
to

the number . We are in the territory that might be called

" competitors ' tesrritory " as respects the different exchanges , and at

times it was profitable for us to ship to St
.

Louis rather — to Chicago .

We also shipped to Louisville , Nashville , Cairo , Memphis , New Or
leans , Toledo , Buffalo , Baltimore , Philadelphia . In our territory

the Chicago buyers would not obtain these grains unless they had
bid above competitors from these other markets . However , w

e gave
Chicago the benefit o

nan equal basis , and on a little bit of difference

in price . We have always considered Chicago's inspection system
and weighing system and manner o

f doing business the best o
f any

o
f

them , and we always give Chicago the preference o
n

a
n equal

price .

Mr. Robbins :

Q
.

Did you find that the Call rule , when in operation , had a

prejudicial effect upon the freedom o
f competition ?

Objection b
y

petitioner ; objection sustained ; to which ruling d
e

fendants then and there duly excepted .

>

Cross -examination b
y

Mr. Davies :

After the passage o
f

the Call rule we received more bids than we
did before . I referred to the Chicago market . The bids that we
received after the passage o

f

the Call rule did contain the Call
price .

15—370
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192 J. A. HENEBRY, a witness for Defendants , being duly
sworn , testified as follows :

Direct examination .

By Mr. Robbins :

I am manager of the Plainfield Grain Company , buying and
selling grain , at Plainfield , Illinois. It is one of these farmers
Elevator Companies . It has about 340 farmers among it

s

stock
holders , located in my locality ,and using our elevator as a means

to get their crops marketed . The company has been in existence
about three and a half years . It was in operation during the exist
ence o

f

the Call rule . However , previous to that I was manager

o
f

other companies , I was first at Bairdsville , Illinois ; manager of

one o
f

these elevator companies there , which had about 70 farmers

in its company , who used that company for marketing their crops .

Then I was at Assumption , Illinois , managing a
n

elevator there .

There were about 120 farmers in there . I was in four different
places , and four years was the most I was in any one place . I have
been continuously in that business since 1903 , managing one or the
other o

f

these elevator companies . Our company shipped grain

to the Chicago market . Plainfield ships the greater portion to Chi
cago , though not altogether to Chicago . I am familiar with this
Call rule when it was in force from 1906 to 1913. Before the Call
price came into effect it was more difficult to arrive at a price to

pay the farmer than it was after the Call came into effect . The bids
were so uncertain and they were not as reliable a

s the call price , o
r

the
call bid . Under the Call rule we ascertained the price earlier than

we did under the old bidding system . It gave us a price on
193 our No. 3 oats and our No. 3 corn that would b

e better
than under the old bids . Under the old system we had to

depend o
n

the bids that were received that next day and also upon
the price o

f

the contract grades ; so that we knew in the afternoon
the prices o

f

our commercial grades under the Call system , whereas

w
e

would not know until the next morning , if at all , under the old
system . We could get it much quicker under the Call bid ;we
would get it shortly after the close of the market . I believe that
we received more bids under the Call than we did otherwise . To

a large extent the contracts used under the old system were confined

to arrivals upon a particular railroad , whereas the contracts under
the Call system contemplated grain arriving upon any railroad
that came to Chicago . Under the bids w

e

would practically bid o
n

a certain road , and those bids were only good o
n that certain road .

But under the Call , as I understand it , they were good upon any
road that came into Chicago . That had an advantage to men in

our business .

The Court :

Q
.

Was there any advantage to elevator men situated a
s you were ,

handling cereals in the territory you operated in ?

A
.

Yes , si
r
.
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The Court : Now tell us what that advantage was .
A. Well, by getting the same prices on our roads as the others
could get . One road was equal with the other ; and we could get

our grain in on the road which we were on equally as well as on the
other roads .
What I said a few minutes ago that I had more bids , I meant
bids from more persons . We had difficulty in getting our bids
before the Call Rule . Prior to the Call rule we got bids , but it was
difficult for us to get bids before the rule went into effect, because
they did not come to us voluntarily . We had to go after them ,

and lots of times did not get it when we had gone after it. We did

not readily get them at a
ll
. We had to seek them , and in

194 seeking them w
e

were turned down in a good many cases .

After the Call rule w
e

could get them more readily than we
could before the Call went into effect .

>

Cross -examination .

ness .

By Mr. Clyne :

Prior to 1906 I was operating an elevator at Bairdsville and As
sumption . Subsequently to 1906 a

t Morris and Plainfield . After
the adoption o

f

the rule we received bids from a number o
f persons

o
r firms . After the Call rule w
e

received a good many bids . They
were not a

ll

the same price . We got bids from other places , but
the bids from Chicago were the same price . I understand this busi

Our elevator was within 5
0 miles from Chicago . We were

shipping to other markets . Chicago is not altogether our market ;
we would market our grain in other markets . We didn't get all
our prices from Chicago . Some years more o

f

our grain went else
where than other years . One year I guess about 4

0 per cent wentI

elsewhere , to Waukegan and Lockport . There is a grain market

a
t Lockport competing with Chicago , and a
t Waukegan . There

is a
n

oatmeal market at Lockport . They are competitors with Chi
cago . The price w

e

received from Waukegan was not the same
price that w

e

received from Chicago . It is not inspected in Chi
cago , but it is subject to Chicago inspection . They would bid for
Waukegan shipment . We would get daily bids from Waukegan .

That was during the time the Call was in force , when we would get
different bids from Waukegan than we would from Chicago . We
would ship about 20 per cent to Waukegan o

f

our corn . While the
Call rule was in force a

ll

the bids which we received from Chicago
were o

f

the same price for grain to arrive .

195 Redirect examination .

By Mr. Robbins :

We got bids during the session a
s well as after the session , and

the bids during the session differed from the bids after the session
oftentimes . There was an independent competitive price that would
come to me in Will County , Illinois , from Waukegan and Lock
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port , independent and competitive with the Chicago market . We
got bids on our track for those places. A bid from Waukegan to
me at Plainfield for No. 3 corn would not be calculated as a general
thing on the Chicago No. 3 price fo

r

that time . Sometimes itwould
b
e better than the Chicago prices ; and w
e

would take , the price being
equal between Chicago and Waukegan , w

e

would take advantage o
f

the Chicago bid . I don't know that it was merely a difference in

freight charges . It seemed that he got a better price .

Recross -examination .

By Mr. Clyne :

I do not know it to be a fact that the price which I received from
Waukegan for grain to arrive from Plainfield was the same price
that was made a

t

the Call here on the Board o
f

Trade .

196 WILLIAM J. RAY , a witness for Defendants , being duly
sworn , testified a

s follows :

Direct examination .

By Mr. Robbins :

I live at Colo , Iowa . Am Secretary of the Farmers Grain Dealers
Association o

f

Iowa . I was manager of one of those so -called farm
ers ' elevators fo

r

four years and nine months , from June 1909 u
p

to last March . We had about 160 farmers a
s stockholders in our

corporation , and they used our organization for the purpose o
f

marketing their crops . That was the object of our organization .

They were located in the territory tributary to our town . The
Farmers Grain Dealers Association of Iowa has about 6

0 to 65,000

members . Before June 1st , 1909 , I was with a Line Elevator Com
pany for about four years , at two o

r

three places , Bagley , Towa ,
for ayear , Madrid , Iowa , for two years , and Collins for about four
months a

s agent , I also traveled o
n

the road for them . I first com
menced my association a

t

and about elevators ten o
r

eleven years
ago last July , in 1904 or 1905 .

Respecting the effect o
f

the Call rule upon the grain trade in

our part o
f

the territory , it is a sort of balance wheel in the market
conditions . It availed u

s o
f

the opportunity of meeting competition
out in the country . For instance , when I received the Call bid
after the close o

f

the market , I was sure that any competitor was not
receiving a higher bid than I was , by some firm o

r somebody in

fluenced for the purpose o
f driving u
s out of business , in other

words , to overbid u
s , presenting to the farmers a higher bid than

w
e

were possibly able to d
o
, thus getting the business away

197 from u
s
. I also find that many times , especially if the trend

o
f

the market seems downward , and the farmers become
anxious to sell , that I could buy their grain , and you will find out

in the country that a large percentage o
f

the grain is bought in the
afternoon , especially a
t

this time o
f year and in December , when
farmers have done lots o
f

hard work all through the summer , and

a



THE UNITED STATES . 129

they became a little lazy like , get up late in the morning , and they
hardly get to town to do business before about noon . Oftentimes

I have bought a large amount of grain in the afternoon , and had
it not been for the Call bid , so termed , I would not have known
anything about what the market might be that I might sell that
grain on ; but with the Call bid at hand , I could bid those fellows
within a cent or a cent and a half of the market , less expenses,

which is a very small margin , but I absolutely knew that I had
that margin at hand , and could sell between that and the next
morning . I will remember one instance in the morning, quite
early , I had three of our big farmer stockholders come in in a bunch
to sell their oats , and I bid those fellows right up very close to the
call bid , on the promise that they would sell that stuff at 8:45.
They sold out , and when the market opened , it opened a cent under,
and within 30 minutes it was two cents under . See what I saved
those fellows. I not only saved them , but I protected myself , be
cause had I bid them that, and been unable to sell it , naturally I
would have got that loss. There was nothing compulsory about it .
If I felt that the market was steady enough , or that it might improve
a little , or something , and wanted to buy the stuff of these men ,

and sell it after the market opened , that was my option and my
pleasure . Under the Call rule I acquired a knowledge of the price
in the afternoon ; this I did not acquire before the Call rule and this
enabled me to buy grain upon a smaller margin with a consequent

better price to the farmer than prior to the Call rule . Other
198 wise I found that markets that did not have the Call , they

bid haphazard like , sometimes you would get a good bid .
I recall a time when I got a bid from Milwaukee that was a good
bid . I hadn't anything to sell that morning , but during the day I
bought quite a bunch from the farmers , expecting that I would
get a good bid the next morning from Milwaukee , but the market

weakened that day , and the next morning I had no bids whatever ,
outside of the Call bid . So it was not dependable , and you could

end upon it . You would sometimes get bids today , and for
the rest of the week you would not get any . It also prevented big
interests pooling together , and one saying " Here . I will bid out
over a certain line " and another one over another certain line , and
so forth , bidding down , causing us to bid really under the market .
My elevator is located in a territory which is competitive with re
spect to different exchanges . I have shipped to Milwaukee, Peoria ,
Kansas City , and Omaha . We used to get bids , and do yet I guess ,
from Cedar Rapids . Of course they are controlled mostly from
Chicago . By line elevators I mean that they had a corporation
that had a string of elevators, somewhere from ten to twenty - five
up to one hundred or two hundred . I believe the one I was with
had somewhere near 200 at different points , at primary points , like
Chicago , with country elevators operated in connection with them .
I was connected with the Neola Elevator Company , a branch of the
Armour Grain Company . In addition to this Cedar Rapids bidding ,
our company received bids from oat meal mills , and manufacturing

concerns through the country . They used to get bids from the
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Douglas Company , the Dodge Company , the Quaker Oats Company ,
and the National Oats Company , and the Corn Products Com
pany .

199 Cross -examination .

By Mr. Davies :

I do not know how many plants the Quaker Oats Company has .
As a rule we shipped to Cedar Rapids, but the transactions mainly
came through Chicago . Their head office was in Chicago . And
the transactions would be made as if they were made from Chicago .
I did not sell or buy grain for the Farmers Grain Dealers Associa
tion ; I had a general supervision of it, and to help as it becomes
necessary . I advise the farmers as to their interests as best I can .
That is one of my principal duties . Their interest is to get as high
a price as they can for their grain , the same as any one .
Mr. Henebry and Mr. Ray both testified that they were not mem
bers of the Chicago Board of Trade .

200 John E. BRENNAN , a witness for Defendants , being duly
sworn , testified as follows:

Direct examination .
By Mr. Robbins :

I am a member of the Board of Trade of the city of Chicago.
Have been in the commission business for myself , as a principal , for
going on eight years . Prior to that I was an employe . I was in
business for myself during part of the life of the Call rule. I am
strictly in the commission business. Do not buy grain formy own
account , and never have , and never made a transaction on the Board
of Trade for my own account , either in cash grain or as a specula
tion . 95 per cent of my business and clients are farmers co -operative
companies , such as these witnesses have been testifying about . My
business is selling grain for their account on commission . I found
prior to the Call rule going into effect , that it was very hard to get
satisfactory bids on grain to arrive . The market was very narrow .
In fact there were but few firms who would give bids , and at times
they did not care to give bids. Very often in the afternoon my
clients would wire me and ask me what I could get for a certain
grade of corn or oats , to arrive . I would get in touch with different
firms over the 'phone and sometimes I could not even get a bid .
They would tell me that they did not care to bid while they were
bidding direct in the country to other shippers ; and it placed my
country shippers who were farmer co -operative companies , under a
disadvantage to some of the independent buyers . But after the
Call rule went into effect I found that I could always get a bid on
grain to arrive very readily . The class of persons that I referred to

in saying that I telephoned to for bids , and sometimes did
201 not get them , were the large elevator dealers in Chicago , and

grain shippers . Before this rule was adopted the kind of sell
ing I indulged in was that if I could get a bid at al
l
, I would have
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to submit it, and if it was satisfactory and was the best bid my
client could get , I would sell ; and very often I found that that bid
was not the best bid in Chicago . Before that rule was adopted , my
country clients were often obliged to sell fo

r

future delivery , when
they could not get a satisfactory bid o

n grain to arrive , that is , I

mean sell in the contract grades of grainto arrive , something that
they did not have , that was not merchantable . They were handling ,

say , a grade of No. 3 or 4 corn , or oats , and were obliged to g
o

in

and sell contract grades as a hedge or protection against their pur
chases from the farmers . Very often the article would remain firm

o
r

worked higher , while the poorer grades worked lower , and in

stead o
f being a protection o
r a hedge , it turned out to be just the

reverse and showed a loss before they were through . Now , with this
Call , when this call was in effect , you could sell anything bought
from the farmer , from a sample grade o

r eating corn , u
p

to the best
corn that grew . There was a market for it throughout the country
and what a man bought h

e

knew h
e

could sell ; and in that way he

bid with a closer margin , because his margin o
f profit was assured .

He did not need any margin for protection . The other way he had

to take a good sized margin to protect himself . Before the rule w
e

were selling a grade we did not have and after the rule w
e

were
selling an actual grade that w

e

did have . I would like to state that
prior to the Call w

e

did quite a little hedging business . B
y

that I

mean that w
e

were offering quite a little corn or oats to arrive , con
tract grades . We practically do not do any of that now ; that busi

ness is limited , gone altogether ; while w
e

handle considerable
202 corn and oats to arrive . It is both a hedging proposition

and a
n

actual sale . The effect of the establishment o
f

the

call rule upon my business was to increase it materially . My busi
ness in selling grain to arrive increased materially .

Cross -examination .

By Mr. Davies :

Lots of this business increase was in grain to arrive , actual cash
grain , and I charged a commission o

n a
ll
o
f

the business transacted .

I never bought a pound o
f grain of my own . I was always the

representative o
f

those shippers . The same commission was charged
before and after the Call . Now , before this Call rule , when John
Jones , a member of the Chicago Board o

f

Trade , running a wheat
mill here in Chicago , purchased some grain from a farmer a

t
a

C
o -operative o
r

farmer's elevator , h
e charged a commission if he pur

chased the grain through me , if I had it sold for him . When h
e

did it directly , without any commission men in it , he did not then
charge a commission ; he was the principal . But it is not business
practice fo

r
a purchaser o
f grain for himself , to charge a commis

sion . Under the Call rule h
e did not charge them any commission

I am a member of the Chicago Board of Trade . If they
purchase grain to arrive , there is no commission , during the life of

this Call rule , but if it is not bought direct , during the life of the
rule , but bought through a

n agent , then the commission goes on .

The agent charges the seller a commission for handling it .
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203 LOWELL Hoit , a witness on behalf of the Defendants,
being duly sworn , testified as follows :

Direct examination .

By Mr. Robbins :

I am and have been for a number of years a member of the Chi
cago Board of Trade . For the past seventeen years have been what
is designated as a receiver of grain on consignment , and the firm of
which I am a member also buys grain to arrive. Respecting this
Call rule , and it

s

effect upon the trading in grain in Chicago , Ihave ,

a
s
a receiver and commission merchant , been interested in those

activities o
n

the Board o
f Trade which would b
e o
f

the greatest
help to the shipper from country points . I have recognized that as

a necessity . I have felt as though , for a number of years before
the Call was established , it would b

e
a splendid thing if there could

b
e instituted something o
f

that nature , whereby the man in the
country would have a price regularly for his grain . S

o far as I

know , this was the first definite attempt b
y

the Chicago Board o
f

Trade to establish a market which would in any definite way carry

to every dealer in every locality , every business day of the year , the
price o

n every commodity that he dealt in . I think that this rule
provided for the taking care o

f

that situation . There had been
times when I would get a better bid on the Board of Trade in the
afternoon o

n
a certain line of railroad , but possibly wished it on all

railroads ; and having 700 shippers in five different states , it was a

distinct handicap not to be able to get bids except on certain roads .

But when this Call was initiated , it had the effect of broad
204 ening the market ; of bringing more buyers and sellers to

gether , almost a
n equal number , on the Board of Trade

men who had orders from Buffalo for twenty cars o
f

No. 3 white
corn , o

r

from Boston for 15 cars of oats , would have their represent
atives o

r appear themselves , on the Call ; and our shipper in the
country who had five cars of oats , 10,000 bushels of No. 3 yellow
corn , would also b

e represented . The effect was that those buyers
and sellers , the consumer and producer , were seemingly brought into
closer relationship ; and quite often the amount of business done o

n

the Call ran into a very large sum . It is very true that there were
times o

f

dullness , but there are always seasons in the Spring when

a man in the country does not care for a bid . There is no particular
activity . A man in the country during the month of April does
practically nothing . At the same time he is entitled to know what
the market price is on those days ; and the Call is the only instru
mentality whereby h

e might obtain the value o
f

his grain during
the full seasons ; and our company for the seven years that the Call
was in operation , did not fail over three times during that time in

sending to every shipper that w
e

had the Call bid , in order that he

might take advantage o
f it , if he chose . I except the time when

there was a telegraphic strike , at which time , of course , w
e

could not
get answers to our bids . A

t

a
ll

other times , whether the country
availed themselves o

f

the sale o
r

not , w
e

were so repeatedly told that

it was of value to them in determining the price o
f

their grain that

>
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road ;

we continuously placed before them our bids . There were a great
many advantages which accrued to the shipper by virtue of his sales
on the Call,that might not , and probably did not , maintain prior to
the Call. For instance , a man selling grain to arrive in Chicago
“ Track Chicago ," had the privilege of delivering over any and

our bids always stated that the low grades should be taken at
205 market discount . I mean by. that , if a man should sell us

10,000 bushels of No. 3 yellow corn , and he was unable to
make the delivery by virtue of weather conditions which lowered
the grade , and the grain got injured ; we took those lowers grades at

the market difference , and did not penalize him by forcing him to
ship the grain which he had sold , and which he could not deliver .
Upon the adoption of the Call rule the number of buyers not only
increased , but the volume of business necessarily increased , for the
reason that there are people in the country, located on what we des
ignate as cross-lines, railroads which do not have their terminals in
Chicago , over which grain could very readily go to other cities. We
have found that those people did not regularly receive bids; had
they been located on certain lines of railroad, they might have
received bids regularly prior to the call ; but after the call the bids
from Chicago for " track Chicago " included all of the dealers which
heretofore did not have the opportunity of getting to Chicago . I
will try to make that plain . It increased the number of people who
shipped to Chicago ; increased the number of places reached by those
bids, and increased the number of shippers to Chicago . It gave us
an opportunity of availing ourselves of the larger sales from the
country , by virtue of the inauguration of the Call. We participated
very materially in this increased volume of business by reason of the
Cali rule. This immediately followed that rule . Ninety , and pos
sibly ninety -five per cent of our business in a year consists of Farmer
elevator companies . I remember very distinctly before the inaugu
ration of the Call , that there were instances where it was thought
advisable by certain of the large buyers of grain in this market

and elsewhere , not to antagonize those who were unfavorable
206 to the co -operative movement .

GARDNER B. VAN Ness , a witness on behalf of Defendants , being
duly sworn , testified as follows :

Direct examination .

By Mr. Robbins :

I am and have been a member of the Board of Trade and en
gaged in business there , since 1894. My business has in part been
that of bidding for grain to arrive in Chicago . The Call rule ma
terially increased my business of that character . The effect of the
Call was to increase the number of people engaged in the business ,
and increased the activity of those who had previously engaged init. It increased the volume of that business. As respects the ad
vantages or disadvantages of the adoption of that rule, the market
for cash grain was very restricted , it was becoming more and more
so a

ll

the time . A few concerns seemed to be dominating the busi
16—370
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ness on certain lines of railroad. The result was that the adoption

of the rule brought order and intelligence into the business . It
was conducted along more intelligent lines . It brought new cus.
tomers in ; gave people an opportunity to get together , buyers and
sellers ; industries , everybody interested — through their representa
tives there ; and in that way they could register their idea of the

value , and the bids they made there registered the various
207 ideas of the value of grain at different times of shipment . It

brought out the fact that at times grain for February ship
ment, for instance, would be more than the January shipment , and
the March shipment more than the February shipment. Prior
to that time those values were never shown in the bids. Now they
have a program , and the producer got the advantage of that; I
heard the other testimony with reference to the selling, and being
able to buy it back , and divert it to other markets . All that was
there. It put the trade in the commercial grades, instead of being
confined to the contract or higher grades. It fixed a more definite
market , and well known prices on the commercial grades, than there
tofore . It brought order into the trade, and order and intelligence
eliminate risk . We knew just what the value of the grain was that
was registered as the action of all these people coming together .
We knew from that just what we could bid, and we knew what we
could get for it ; and the buyer knew what he could buy it at, he
knew what it was offered at on the Call . It brought al

l
the minds

o
f the trade together , so that aman could offer it in the east , know

ing what he could buy the grain a
t ; and it brought the grain right

out in the open market , where it was not before . When people
know what they are doing they can handle it cheaper than they
can otherwise . There was a class of men whose business it was to
offer grain to the East to milling points and export points . This
rule brought them into the market , when it brought the grain from
the West into the open . Where it was not monopolized b

y
a com

parative few , it gave them a
n opportunity to obtain supplies , and

it broadened the market very materially . Those who shipped to the
East were brought to bid for grain to arrive . They offered grain to

the East over night the same a
s w
e

did in the West . The
208 shippers out o

f Chicagooffered grain East over night the
same a

s

w
e

bid into the West to the buyers . They had until
the next morning in the East to accept it . Those who shipped and
offered to the East , basing their offers upon grain to arrive , knew
earlier in the afternoon what the price o

f grain to arrive was . They
had a

n

accurate knowledge o
f

the value ; they did not have to guess

a
t it . If a person knows what the stuff is worth , they can offer

it at that basis ; but if they have to guess at it they will take a wider
margin o

f

profit to cover any possible mistakes . I think these people
took a large- profit before the rule than they did after the rule . I

was notmaking more money before the rule . The trade was so

restricted , and certain houses had advantages in the way o
f

trans
portation facilities , practically rebates .

The Court : That is to say , it was understood that there were a

lot o
f

criminal practices going on here ?

>
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A. I so regarded them yes , sir .

Q
.

And there were other gentlemen , situated with reference to

this business , that some of you gentlemen o
n

the Board regarded

a
s having a Club ?

A
.

Yes , sir , I so regarded it .

The Court : It was because of those things ?

A
. Yes , sir . It neutralized the effect of those , what I considered

illegal and unfair advantages .

Witness ( continuing ) : Prior to the adoption o
f the rule , I think

that those who did handle the commodity handled it at a larger
margin o

f profit . The effect o
f

the Call rule upon the volumeof
this trade to arrive done during market hours , or while the ex
change was open , was to increase it . There was increased activity

in trading in grain to arrive during market hours . I think
209 this was a

t

the expense o
f

the volume o
f the trade after

market hours , except where it increased the volume o
f

that
trade . The rule forced more of this trading in grain to arrive into
the regular market hours .

Cross -examination ,

By Mr. Clyne :

The Call price sent out during the night to the West was uni
form . The price sent out to the East was a competitive price , it

was competing with a
ll

others offering prices to the East during th
e

night . I was not actively engaged in offering to the East . The
price w

e

offered to the seller was the Call price . The club that I
referred to a few minutes ago , were rebates and discrimination in
the way o

f advantages . If a man had a
n

elevater , and h
e

has in

vested in money in that , of course that is a proper advantage that

h
e

has ; but when h
e

has the advantage o
f

substituting billing ,

changing , switching things around , as he did have in those days ,

it gives him what I consider an unfair and undue advantage . Now
they are abolished .

Redirect examination .

By Mr. Robbins :

Grain sold to g
o

East was sold o
n a different basis as to grades than

grain bought to arrive . Some of it is sold of the same grades , but

a great deal o
f it is sold under brand . For instance , practically a
ll.

the oats that g
o

East are clipped ; and they are raised to a certain
quality , and they have samples o

f

them and sell them under brands
like " superlative , " etc. , and some of them were sold on sample .

Corn is sold o
n

moisture test in the east . The condition is guaran
teed o

n arrival , and a
ll

those kind o
f things . There are

210 various terms that enter into the Western trade that do not
enter into the Eastern trade .

(
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Recross -examination .

By Mr. Clyne :

The grain is dried out and handled by machinery but it is the
same grain .

HIRAM SAGER , a witness on behalf of Defendants , being duly
sworn , testified as follows :

Direct examination .

By Mr. Robbins :

I have been a member of the Board of Trade for thirty years .
I have been a director and the president. My business is selling
grain for Western shippers on the Chicago market. I have been. I
engaged exclusively in that business since 1902 ; my firm is J. H.
Dole & Company, of which I am one of the executive officers . As I
observed the conditions prior to the adoption of the Call, and as I
found it in my experience in selling grain for Western shippers ,
the market was gradually becoming more and more narrow and
restricted . The business seemed to be tending to be restricted
largely to a comparatively few very large dealers , and of course ,

that lessened my opportunity as a seller for Western shippers
211 to find any buyers and so , perhaps, get better prices formy

country shippers . After the adoption of the Call rule the
market became more open and general , particularly because by the
unrestricted buying and selling during the hours after the close
of the regular Exchange there were a great many more buyers there
who were openly bidding and who as sellers, therefore , now were in
the market for grain , and it gives a better outlet to place the grain
for our country shippers to advantage . My observation was that
our opportunity to sell after the adoption of the Call rule was very
greatly improved , and it was unquestionable that after the adop
tion of the Call rule the receipts of grain coming to this market
were very much more widely distributed among a great many re
ceivers and commission merchants representing country shippers
than had been the case before . My opinion is that it broadened the
market and increased the number of both buyers and sellers , and it
acted to the advantage of the Western shipper . I think it mostly
increased competition . I think it threw both buyers and sellers
into more direct competition , because on the Call we a

ll gathered to

gether and there was a free interchange o
f

bids and offers that were
open and known to the entire trade a

t

the time they were being
made , so that instead o

f purchases o
r

sales being largely a matter

o
f quiet personal negotiation between one buyer and one seller , this

was an open market where both buyers and sellers were compelled

to make their bids public and open , and in that way increased the
competition among both buyers and sellers .

The Court : Mr. Davies , do you expect to introduce any evidence
on this subject .

Mr. Davies : We do not , if the Court please .

>
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* *

The Court : Mr. Robbins, how many more witnesses do you want
to introduce to this effect ? I don't know whether I have

212 failed to grasp the meaning of the evidence of these gentle
men or not , but it has seemed to me that the witnesses to this

branch of the inquiry are in perfect harmony as to these conditions ,
are they not ?
Mr. Robbins : I think so .
The Court : Now , your adversary will not call any witnesses to
contradict these witnesses.
The Court : There will not be a word of evidence against it .
* If you want to you can go ahead , but I would permit the

record to show that you have ten or twenty or forty witnesses here
who will qualify as members of this Board and who will show ,

based upon an experience of so many years before the rule and
then under the rule, that their conclusions are as this witness has
stated it , but you may go ahead and put it in if you prefer to put
the evidence it.
Mr. Robbins : I will accept the suggestion in a measure of your
Honor ,by not putting on any more witnesses of the exact character ,
engaged in the branch of trade that this witness is . I would like
to strengthen the evidence of witnesses who are in a little different
branch of this business .
The Court : All right, go ahead .

213 RALPH A. SHUSTER , a witness for defendants , being duly
sworn , testified as follows :

Direct examination by Mr. Robbins :

Am and have been a member of the Chicago Board of Trade for
23 years ; engaged in the shipping business for over fifteen years ,
shipping East . The Call rule was beneficial to our business . As a
matter of fact , we were not restricted to the Call rule . If at any time
we felt that prices made on the Call were more than we could afford
to pay , we did not buy . If at any time the prices on the Call were
less than we could afford to pay , we bought grain in the country for
shipment to other points , paid more than the Call . The Call was
beneficial to us in that he enabled us to make contracts East that we
would not have made and did not make prior to the establishment
of this rule . This was because it gave me an idea and a basis on
which to figure with my Eastern clientele . I knew that if I bought
grain on the basis of the Call that I would get exactly what I bought ,
I would not be obliged to take any off grade corn ,we will say , that
was tendered to me on contracts . If I sold No. 3 yellow corn I would
be furnished that corn fo

r

my Eastern shipment . If we bid to the
country for grain to arrive I would b

e obliged to take anything that
was tendered o

n

the contract , and which would not fit my contract ,

my Eastern contract . In bidding to the country for grain to arrive ,

the bids are sent to more than one point . The quantity is not limited
when w

e

bid to the country ; w
e

would not know how much w
e

were
going to get . In buying grain o

n

the Call w
e

would know the
214 exact quantity a

s well as the exact grade . It is my judgment
that it enabled me to work on closer margin East because I
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a

If a

would not be obliged to take these off grades that I just referred to ,
and if I sold a certain grade I would re -tender that grade ; I would not
be obliged to take anything else but that I bought, and on that ac
count I would enter into greater contracts , larger ones , and on a
smaller margin . I think the fact that the Call enabled me to ascertain
more accurately the price in the West enabled me also to work on a
closer margin . The effect of the Call rule was to give a larger and
broader market . I believe that our business was increased by the
institution of this Call . It had the effect of increasing the number
of people participating in this buying and selling toarrive.
contract was made on the Call for the country shipper he was not
restricted to any particular line ; he could fill that contract with
shipments which arrived by a dozen different lines . That was under
the Call system . Before the Call system he was restricted to one
particular line, if the buyer wanted to be technical. It enabled the
buyer to frequently penalize the seller in excess of the current mar
ket . If a countryman sold corn from a certain station and he was
unable to ship it by reason of certain conditions, and was able to
divert that corn to some other market, he had the privilege of doing
so under this Call system . But in the old way it was optional with
the buyer in Chicago as to whether or not he would allow that . That
was because under the old contract itmeant shipment from the par
ticular shipping point , where the shipper accepted his grain from ,
and that resulted in really contracting for grain to arrive by certain
railroads . Whereas , under the Call system it was on Track Chicago ,
which meant arriving by any railroad reaching Chicago .

215 Cross -examination by Mr. Davies :

I think the fact that the shippers before the rule were restricted
to a particular line of railroad was due to climatic conditions on ac
count of which the farmer could not deliver , or it might be that the
countryman would see fit to sell his grain for shipment to some other
market . The railroads would have nothing to d

o with it . The
Chicago buyers had nothing to d

o with that .

David H
.

HARRIS , a witness o
n behalf of Defendants , being duly

sworn , testified a
s follows :

Direct examination b
y

Mr. Robbins :

I am a member o
f

the Chicago Board o
f Trade . I was a caller

under this Call rule considerable o
f

the time . I was the caller in

1906 , beginning with the opening o
f

the Call . I assumed the posi
tion until they could get somebody to become a regular caller . It

might have been a matter o
f
a month . And afterwards I took the

position again and carried it a matter of si
x

o
r

seven months . I took
the position a

s caller before this board o
fbuyers and sellers about

similar to an auctioneer o
n the block , disposing o
f

the different
grades o

f grain under the different conditions . That is , the shipping
and the grades , and so forth . My duty I felt was to get as good
prices for the different grades o
f grain as it was possible for me to do ,
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and I believe that that is about all there was to do . I would
216 offer the stuff and call for bids , and auction it off from one

man to another as the case might be , and as the number of
buyers or sellers might appear ; I would go down the list, the different
grades or the different conditions, the shipping conditions, and
grades , and so forth . I would keep open until I found that there
was no further bidding or offers . Did not close the Call until every
body had a chance to bid on offers. There were from 30 to 100
people attended on the Call, according to the amount of stuff that
was moving . They were buyers and sellers of grain on the Board
of Trade, elevator owners , manufacturers like glucose companies ,
members of the Board of Trade representing country interests, com
mission men .

Cross -examination by Mr. Davies .

The Call was held five minutes after the closing of the regular
market , 1:20 o'clock . Its duration depended upon the amount of
the business . During the first month , possibly fifteen , twenty ,
twenty -five or up to a half hour. McCracken made the records at
that time . I think he is dead. I have traded there in over 100,000
bushels of stuff some days. Some days only ten or fifteen or twenty
thousand . 100,000 bushels of stuff would mean on a fair average
ten to fifteen sales . There were days when there might have been no
sales. It was a matter of bid, bidding and offering , what the Call
price of that day would be. The traders possibly did not get together
on the price . There would be a number bidding a certain price and
a number offering at other prices. In case there were no sales then

the Call price was the bid price , the close of the market .
217 There were five different kinds of grain bid and asked for on

that Call , wheat, corn , oats , barley and rye , and they were
offered in different positions and differenţ grades. There were at
least half a dozen different grades of wheat . It would be pretty hard
to guess how many different commodities there were altogether . No.
3 white corn would be one , and we would have a price fo

r

that ; No. 3

yellow corn is another , and No. 3 white oats , and standard white
oats , and w

e

would have a different price for each , so that at the end

o
f

the Call there were different prices for different commodities ,

eighteen o
r twenty , for different grades and commodities . The

closing quotation would b
e the bid price o
f

the day . In the next
year , some time in 1907 , I spent six months running the Call , and

Í operated the Call in the same way as I had during the first month .

The conditions were about the same , but the grades would change as

the seasons would change . The general method was practically the
Since that time I have been familiar with the Call in a gene

I would g
o

over there occasionally to see what was going
The days when there were no sales were rather infrequent .

wouldn't say there was any day during that first month , and they
were comparatively rare in the six months ' period , once o

r

twice a

month .

same .

ral way :

on .
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Redirect examination .

By Mr. Robbins :

The bid price was the closing price for each day. It was the
bid price on the Call . It was the bid price when it was not accepted
and it was the bid price when it was accepted . And it was the bid
price when the last transaction was a completed sale , unless there
was a later bid . My purpose when caller was to get as high a bid

as possible . I was the instrument of the Board . I don't know
218 anything about whether the Board cared whether the price

went up or down . The Board was neither a bull nor bear .
In conducting this Call I assumed the position that an auctioneer
would assume in selling grain . There was always a bid on each
of the eighteen or twenty commodities ; I am almost positive of it .

WILLIAM H. MERRITT , a witness for Defendants , being duly sworn ,
testified as follows :

Direct examination .

By Mr. Robbins :

I am and have been for eighteen or twenty years a member of
the Board of Trade ;my business was shipping East . Every night
we sent out prices a

ll

over the country offering grain , and these
prices are sent to our brokers in perhaps twenty or thirty cities ,

east and south , and Canada . And those prices we make to have
acceptance reach u

s by the opening the next morning , and w
e liked

this Call very much because w
e

based our price o
n the Call price

plus whatever commission w
e

wanted , and very often when w
e

would
make sales overnight we could take this grain to arrive the same
price , and one would fit the other . I thought the Call price would
undoubtedly b

e

based o
n

the fair market value because if anyone
went in there and offered corn below what w

e

could sell it for ship
ment we were very glad to get it , so that w

e

felt it would b
e quite

a factor there in keeping the prices a
t
a fair shipping basis . They ,

could not offer corn for less than what it was worth at a fair
219 shipping profit because w

e

would grab it and take it and be

glad to get it . It was an advantage to us to be able to buy

o
n

the Call the commercial grades and b
e

assured o
f getting the

commercial grades because we had contracts with responsible mem
bers o

f

the Board . It enabled u
s

to make closer prices east , to know
the price that w

e

could buy it at . I think the rule brought in a

great many more people into the offering grain to arrive . Previous

to that time more o
f

the business was handled b
y

the elevator people
who would g

o

out a
t any old price , and it was hard to determine

the real cash value o
f

the grain . I observed these sample tables
before and after the rule was adopted . We would buy o

n the sample
tables to

o
, a
s

the grain arrived . The number o
f people exposing

samples o
n the tables was very much increased , offhand I should

say from fifty to seventy - five percent .
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Cross examination .

By Mr. Clyne :

I buy grain here and ship it East. In sending my telegrams and
information to the East selling grain I was guided by the Call price ,
assuming the Exchange was closed . The prices sent West were ali

on the Call price . There was no limit as towhat profit I would work
on in offering East . My competitor could send out any price that
he wished .

Redirect examination .

By Mr. Robbins :

The Call rule imposed no restriction upon the price we could
offer east . We could offer whatever price we wanted to . The

220 call was open , however , to anyone . There was no restriction
when the Call was open . Any man could offer , buy or sell ,

any price he wanted to . The whole world could .

Recross - examination .

By Mr. Clyne :

I frequently attend the call. I could not say how often I was
there during the operation of the rule. The firm had a representa
tive there . I remember the people would offer to buy or sell. There
were always bids on every commodity , every time I was there . A
man bid what he thought it was worth , or what he was willing to
pay . There was always someone interested to bid on every com
modity . I should think there was always someone there who wanted
to buy or sell , and that is the reason he made the bids and that is
the reason he was there , even though no transaction took place .

CHARLES F. SCHNEIDER , a witness on behalf of Defendants , being
duly sworn , testified as follows:

Direct examination .

By Mr. Robbins :

I am and have been a member of the Board of Trade for fourteen
years . At the time this Call rulewas in operation I was in the ship
ping business . The effect of the Call on my business was to increase

it
s

volume very materially . It enabled me to buy my grain to better
advantage because I could buy the particular grades that I wanted ,

and it enabled me to make closer prices and work o
n
a smaller margin

o
f profit . I think the Call advanced prices in the Chicago

221 markets . Our business was transacted on a smaller margin

o
f profit . That is what I am getting a
t
. The Call had the

effect o
f increasing prices . I mean that a shipper could pay a higher

price for grain for the reason that his risk was less and he could d
o

business o
n
a smaller margin o
f profit . I think it was so during the

life of this rule . A higher price on commodities passing through the
17—370
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Board of Trade and subject to that rule than there would have been
had there been no rule. I can only answer in a general way , I think
the business was done on a smaller margin of profit . Necessarily
there was more money in it for theman that was selling the grain
from the West. There was a smaller margin of profit , probably
half a cent a bushel . My judgment is that this rule added to the
price and value of the grains coming through here during that
time possibly more than half a cent a bushel. The smaller margin
of profit, raising of prices to the seller , resulted from the smaller
margin of profit taken by the middleman , less risk involved . It
did not raise the prices to the consumer .

Cross -examination .

By Mr. Davies :

I am not familiar with that part of the business where the large
buyers bought grain directly from the producer . I know that after
the rule was passed I bought a great deal more grain from these
dealers than I did before . A commission man always charges a
commission , is compelled to do so , for his work . Consequently that
had to go on to the price of the grain .

222 Redirect examination .

By Mr. Robbins :

All grain bought to go East is bought through commission man .
That is a large branch of the business of marketing crops through the
Chicago Board of Trade.

J. P. GRIFFIN , a witness on Behalf of Defendants , being duly
sworn , testified as follows:

Direct examination .

By Mr. Robbins :

Am and have been a member of the Chicago Board of Trade for
sixteen years. I served as a director of the Board for three years ; one
year as second vice president , and am at the present time the First
vice president of the Board . For about ten years during my member
ship in the Board I was in the manufacturing business, a manu
facturer of glucose and starch. My personal activities were confined
largely to the buying of large quantities of corn for manufacturing
purposes. During the last six or seven years I have been a grain
merchant and grain commission merchant. I was connected with
the manufacturing business about two years while the Call rule was
in operation . The concern with which I was connected was the Corn
Products Refining Company , and affiliated companies , seven or eight

of them . I was in that business before the Call rule went into
223 operation . During my connection with that concern I

handled from 25 to 30,000,000 bushels of corn a year . I took
part in the formulation of this Rule and the securing of its adoption .

I was Chairman of the Committee which brought the Call rule into



THE UNITED STATES . 143

life . After ceasing my connection with the glucose company , I
became a grain merchant and a grain commission merchant ; and
have been and still am in that line of business , my firm being J. P.
Griffin & Company . The principal business being conducted by my
firm was the general receiving of grain to be handled for Farmers'
Co -operative Elevators , and independent country grain dealers. I
also buy more or less grain for manufacturing consumers throughout
this country and Canada , as their representative or agent in this
market .
The Call rule was adopted about the middle of the year 1906. At
that time I was a member of the Board of Directors of the Board , and
was not a grain merchant; I was in the manufacturing business, as I
explained . A great deal of dissatisfaction had arisen over conditions
in several quarters, notably among the smaller merchants on the
Board of Trade, and among the Country elevators, Farmers ' Co
operative Elevators, and kindred concerns interested in buying grain
from the farmers and shipping the grain to this market . The com
plaint that was made finally was that the market was becoming vir
tually a closed market ; the tendency was toward concentration of
business in the hands of comparatively few . The smaller merchants
on the Board rebelled ; they claimed they were being driven out of
business , that they were denied equality of opportunity to engage in
that business . The reasons for it , I understand , I am not privileged
to discuss . I have been in court for three days, and have heard the

court's rulings, so I will not touch upon that phase of it. The
224 situation became so intense on on the Board of Trade that the

relationship between members there was such that it bordered
on civil war, almost, in a purely local sense . Various informal con
ferences had been had by those complaining against the conditions
that existed , but nothing tangible resulted . Finally a number of
these members made a complaint to the Board of Directors , and asked
that the matter be looked into , and to see if there was any weakness
in the rules, or if there was any dereliction on the part of the officers
of the Board in enforcing the rules that deprived this smaller element
of the trade of their fair opportunity to do business . The directors
received the communication from the members , and it resulted in the
President appointing a committee of seven , who were instructed to go
into this question very thoroughly, thresh it out from every angle,
and report back . The committee followed the instructions which
were given them , and considered the matter from every possible view
point, and considered and thought of every possible solution that they
could think of , or that could be suggested to them by the member
ship . Before this present Call Rule , or at least the Call Rule that is
under discussion , was adopted, a large percentage of the members
and quite a few of that Special Committee made up their minds that
our market was suffering; in fact it was a question if the market
would not go into decay , because the business which formerly had
come here, which had flowed freely and uninterruptedly was being
taken away from the open market . The volume of business that was
being done in the open market of this character that is under dis
cussion , had dwindled down to small proportions , in so far as the

а.

>
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>trade collectively was concerned . A few , of course were enjoying a
very prosperous business ; the many were suffering and complaining .
The first cure we really agreed upon for this situation was to abso

lutely enforce our closing rule .
225 As I stated , the first cure for the conditions that I have re
cited , that was virtually agreed upon , was to enforce the clos

ing rule, which had not been literally enforced in regard to this par
ticular branch of the business for a good many years . That rule in
substance provided that a

ll

transactions in commodities for future
delivery should b

e

confined to the hours o
f

9:30 to 1:15 , except o
n

Saturday , when the hours were 9:30 to 12. The theory o
f

the Com
mittee , when they had virtually agreed upon that measure a

s
a cure

for the situation which they were appointed to find a cure for , was
that even though there were situations which might give preferential
advantages to certain interests , if they were forced to do their business

in the open market , subject to daylight , subject to the open com
petition o

f

a
ll persons engaged in business o
n

the Board o
f

Trade ,

while they might b
e the recipients o
f

some advantages , they could
not use them to suppress o

r

drive out competition . That was the
underlying thought at that time . However , a good deal o

f

consid
eration was given to the fact that this custom o

f trading in this
character o

f grain outside of hours had grown to a point where
there would b

e more o
r

less demand , and was more or less demand

o
n

the part , first , of the countryman , the country grain dealer ,

producer and shipper ; and also o
n the part of the shipping in

terests into this market , who frequently secured their sales that way .

The result was that instead o
f following the first plan that had

been agreed upon , as a second plan this Call Rule was adopted . In

the Call Rule we aimed — and it was the intention and object of
the farmers o

f

the Rule , that so far as practical , to force the trading

in grain to arrive into the open market during the hours of regular
trading , when a

ll

the members o
f

the Board o
f

Trade were
226 present , and could participate in the trading , if they wished .

Coincident with the Call rule — and this has not been brought

out , I think , in previous testimony — the closing rule of the Board
was also amended , so that transactions o

f

this kind outside of the
trading hours fixed were exempted ; that is , the member trading in

o
r under the operation o
f

the Call rule would not be subjected to

discipline . Briefly , that is the situation respecting the adoption o
f

the Call rule .

The first and most important effect , in my opinion , of the Call
rule was that it did what its framers intended it should d

o
, forced

the business into the open market . The second and to my mind ,

equally important - effect o
f

the rule was that it scattered the busi
ness ; I mean b

y

that , it increased the number o
f persons engaged

in that activity ; and increased proportionately the business of those
who had formerly been engaged in it . By persons engaged in the
business , Imean both buyers and sellers of grain .

Personally , I doubt very much that any member of the Board

o
f

Trade , the most expert man that we have , could answer definitely
whether the Call rule affected one way o
r

the other the prices o
f

-
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>

grain to the consumer . I have a theory or opinion in regard to it,
and that is , that the Call rule brought about a situation that did
not prevail before, and it brought to the trade knowledge and in
telligence of th

e

value o
f grain ; and having that knowledge , which

a
s ignorance before , it permitted the conduct of the business , the

merchandising and handling of the business , on a smaller margin

o
f profit ; so that consequently , as a general conclusion , I would say

that it narrowed the margin o
f profit , and had the tendency to per

haps increase moderately the prices netted the producer ,

227 without increasing the cost to the consumer .

I am in a general way familiar with the records kept b
y

the Clerk of the Call , in respect to final bids made on the Call , and
also the commodities traded in on the Call . The Record Book
kept b

y

the Clerk of the Call , was merely a record o
f

such trans
actions a

s occurred while the Call was in session . I was a member

o
f the Call Committee virtually a
ll

the time that the Call was in

existence . I was in such relationship to this subject matter that

I know absolutely o
f my own knowledge and observation o
f

the
thing a

s it went along from day to day , as to this record that the
clerk kept . I looked at it and saw it practically every day . As one
member of the Call Committee , the clerk was the servant o

f

the Call
committee ; and frequently , in the absence o

f

the Chairman , when

I was not chairman , the conduct of the employes was under my
supervision . Personally , I had nothing to d

o with the book . I

did not keep the record , or anything o
f

that kind , but I think I

looked a
t it virtually every day . I would d
o it for my own informa

tion , to get prices , and information o
f that kind . I was a member

o
f

the Call Committee , and in the Grain business . It was informa
tion for me . I had a power of control over the way it was kept .

It was under the government and control of the Call Committee .

The Caller had nothing to do with looking a
t

the record . The
transactions and the prices were recorded b

y
a clerk . The Caller

was a
n

auctioneer , and the Clerk recorded the prices and the trans
actions . The Caller , unless h

e

took occasion to do it voluntarily
and gratuitously , would have nothing to d

o with the Record Book .

I was a member of the Call Committee a
ll

but a few months
228 o

f

1906 and a few months in 1913. ' I was not a member of

the committee a
t

the outset o
f

the Call , nor was I a member
the last few months o

f

the Call . The record book contains a record

o
f all transactions that occurred while the Call was in session .

The enactment o
f

the Call rule resulted in other transactions after

the Call was closed . The closing Call price , was a price , under the
terms o

f

the bid , made for acceptance u
p

until 9:30 in the morning

o
f

the next business day succeeding . Consequently , a large number

o
f

our members having the option to accept bids made until 9:30 the
following day , did not exercise that right while the Cal ] was in ses
sion . They took advantage frequently o

f

this situation , o
f crop condi

tions and supply and demand conditions ; and foreign markets , which
might change over night ; and when the news would a

ll

b
e posted

the next morning , they would not want to sell it ; but still , they a
l

ways had the right to sell it u
p

until 9:30 the next morning , so
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those transactions resulted from the Call, but did not take place
while the Call was in session .
The Call Committee was charged with enforcing order during
the hours the Call was in session , with controlling trading terms,
the grades and commodities ; the times of shipment; and the ques
tion of Railroad billing, whether Illinois proportional billing or
trans -Mississippi billing , and details of that kind. It had absolutely
nothing to do with the making of prices . The Committee had a
formal meeting whenever it was necessary ; perhaps once a month ;
maybe less frequently sometimes ; but the practice was for one or
more members of the Call Committee to be present at each session
of the Call .

The effect of the Call on competition , in my judgment, was that
it increased competition in the buying and selling of grain to

arrive .
229 In a general way the smaller merchant on the Board of

trade and the country shipper were advocates of that Rule ;
and the larger interests were opposed to it , I think were most promi
ment . This Call rule placed no limitation on the hours in which a
member could trade in grain to arrive . In fact, it extended the
hours of trading ; and the only thing that it was aimed to do , was
to limit the hours of price making. It is my opinion that it forced
practically the bulk of that bidding to arrive during the regular
hours of trading in the hours fixed by the rule .

Cross -examination .

By Mr. Davies :

I was pretty familiar with the situation at the time of the pas
sage of the Rule. The question of rebates by railroads, and those
matters, were largely mixed up in the advantages that these big
buyers had . That was their club . In the past few years that
rebate matter has been cleared up . I think there has been a general
and gradual increase in the number of firms engaged in the business
since the adoption of this Rule . I think there always has been a
gradual increase in the total volume of business of that character ,
in bushels , I mean , on the Board . There are a number of tables
showing samples of various grains , spot grain , grain or samples
from cars that are actually in the Yards , or some place here. When
purchases are made of that grain , it is of grain that is right here in
the Yards . Grain to arrive goes a little bit further ahead, up to
as far as twenty days ahead, or sixty or ninety . The shortest time of
shipment would be five days. The bulk of the shipments is ten

days or more . Grain actually on the railroad and in Chicago
230 would not be deliverable on a contract , strictly speaking.

Grain that is loaded would not be deliverable . It might
be acceptable to the Board , but would not be deliverable under the
custom of the trade . These transactions with reference to the
exposure of grain on the tables, are called spot transactions , spot or
cash . There is a record kept of the actual transactions in this com
modity . The volume of that business in the various grains would
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1

vary . We , for instance , have as high as 1400 or 1500 cars of corn
a day during the height of our movement . The record would show
how many transactions that would be . There might be 700 cars of
corn sold on the to -day's record , and it would be recorded as 50 at 78 ,

25 at 7812, and so on , and I would have no means of knowing
whether it represented two transactions or hundreds . It would be al
most impossible to answer what the total amount of corn sold on these
spot transactions in an averages day's business on the Board would
be , because the receipts of corn run from 20 to 35 cars up to 1,500
cars per day. In a day that we had 25 cars , there might be only

5 cars sold out on the sample market,or spot market ; and today we
might have 1,500 cars, with sales of 200 , 500 , or 800 , depending on
whether the receipts of that particular day were largely shipped
on sales previously made, or were shipped to be sold on the open
market . It is true of all commodities handled on the Board . There
is no record on the Board of Trade that would show the number of
transactions in spot grain . The volume is a matter of exact record
in the Daily Trade Bulletin , which compiles the figures for the
Board of Trade . This shows the transactions in each kind of grain ,
the number of cars , and each price . I do not believe I could give
you an intelligent estimate of the daily transactions , indicating

the total in bushels , or something of that kind, and give
231 the number of individual transactions . The receipts of grain
in Chicago are around 350,000,000 bushels a year. Perhaps

half of that is sold on the spot table . There were some twenty or
twenty -two commodities offered upon each day at the meeting of
the Call . There were many days when there was not a single trans
action with respect to those commodities on the Call. The price ,with
respect to each of these commodities was established by open bidding
competitively . On each of these days there was absolutely a bid
made on each commodity , but many days where there was no trans
actions with respect to each . Upon those days the price that went
to the country was established by the highest and final closing bid,
and that , many times, was only one bid. The result of the enact
ment of this rule was to create competition . The competition was
in the making of that price which went out to the country , to vari
ous men , where it was absolutely uniform . I would call it a com
petitive price. I would call it a competitive price if the price was
established in a competitive way , because that price had to compete
with markets , and consuming and distributing centers, that honey
comb Chicago a

ll

around , in every direction . I understand that
these men who received this price had n

o opportunity of getting any
price higher than that from the Board o

f

Trade until the opening

o
f

the market the next day .

The Court : Call your next witness .

Mr. Robbins : In view of the attitude of the court , and counsel on
the other side , that will be all the witnesses that I will offer .

232 Defendants then offered in evidence the Charter granted

to the Board o
f

Trade b
y

the State o
f Illinois , which is in

the words and figures following :
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233 Be it enacted by the People of the State of Illinois , repre
sented in the General Assembly :

Section 1. That the persons now composing the Board of Trade
of the City of Chicago , are hereby created a body politic and cor
porate , under the name and style of the “ Board of Trade of the
City of Chicago , " and by that name may sue and be sued , implead
and be impleaded , receive and hold property and effects, real and
personal , by gift, devise or purchase , and dispose of the same by
sale, lease , or otherwise (said property so held not to exceed at any
time , the sum of two hundred thousand dollars ); may have a com
mon seal, and alter the same from time to time ; and make such
Rules , Regulations and By -Laws from time to time as they may
think ' proper or necessary for the government of the corporation
hereby created , not contrary to the laws of the land .
Sec. 2. That the Rules , Regulations and By -Laws of the said
existing Board of Trade shall be the Rules and By-Laws of the cor
poration hereby created , until the same shall be regularly repealed
or altered ; and that the present officers of said Association , known
as the “ Board of Trade of the City of Chicago ," shall be the officers
of the corporation hereby created , until their respective offices shall
regularly expire or be vacated , or until the election of new officers
according to the provisions hereof .
Sec . 3. The officers shall consist of a President, one or more
Vice -Presidents , and such other officers as may be deter

234 mined upon by the Rules , Regulations, or By -Laws of said
corporation . All of said officers shall respectively hold their

offices for the length of time fixed upon by the Rules and Regula
tions of said corporation hereby created , and until their successors
are elected and qualified .
Sec. 4. The said corporation is hereby authorized to establish
such Rules , Regulations and By -Laws for the management of their
business, and the mode in which it shall be transacted , as they may
think proper .
Sec . 5. The time and manner of holding elections and making
appointments of such officers as are not elected , shall be established
by the Rules, Regulations and By -Laws of said corporation .
Sec . 6. Said corporation shall have the right to admit or expel
such persons as they may se

e

fi
t , in manner to be prescribed b
y

the
Rules , Regulations and By -Laws thereof .

Sec . 7. Said corporation may constitute and appoint Committees

o
f

Reference and Arbitration , and Committees o
f Appeals , who

shall b
e governed b
y

such rules and regulations a
s may b
e pre

scribed in the Rules , Regulations , or By - Laws for the settlement

o
f

such matters o
f

difference a
s may b
e voluntarily submitted for

arbitration b
y

members o
f

the Association , or b
y

other persons not
members thereof ; the acting chairman of either o

f

said committees ,

when sitting a
s arbitrators , may administer oaths to the parties

and witnesses , and issue subpænas and attachments , compelling the
attendance o

f

witnesses , the same a
s justices o
f

the peace , and in

like manner directed to any constable to execute .
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I235 Sec . 8. When any submission shall have been made in
writing and a final award shall have been rendered , and no

appeal taken within the time fixed by the Rules or By -laws , then,
on filing such award and submission with the Clerk of the Circuit
Court , an execution may issue upon such award as if it were a
judgment rendered in the Circuit Court, and such award shall
thenceforth have the force and effect of such a judgment , and shall
be entered upon the judgment docket of said court .
Sec . 9. It shall be lawful for said corporation , when they shall
think proper , to receive and require of and from their officers,
whether elected or appointed , good and sufficient bonds for the
faithful discharge of their duties and trusts ; and the President or
Secretary is hereby authorized to administer such oaths of office as
may be prescribed in the By -Laws or Rules of said corporation .
Said bonds shall be made payable and conditioned as prescribed by
the Rules or By - Laws of said corporation , and may be sued and the
moneys collected and held for the use of the party injured , or such
other use as may be determined upon by said corporation .
Sec . 10. Said corporation shall have power to appoint one or
more persons , as they may see fi

t , to examine , measure , weigh ,

gauge , or inspect flour , grain , provisions , liquor , lumber , or any
other articles o

f

produce o
r

traffic commonly dealt in b
y

the mem
bers o

f

said corporation ; and the certificate of such person o
r

in

spector as to the quality or quantity of any such article , or their
brand o

r mark upon it , or upon any package containing such article ,

shall b
e

evidence between buyer and seller of the quantity , grade or
quality of the same , and shall b

e binding upon the members
236 o

f

said corporation , or others interested , and requiring o
r

assenting to the employment o
f

such weighers , measurers ,

gaugers , or inspectors ; nothing herein contained , however , shalí
compel the employment , by any one , o

f any such appointee .

Sec . 11. Said corporation may inflict fines upon any o
f

it
s

mem
bers , and collect the same , for breach o

f

it
s

Rules , Regulations , o
r

By -Laws ; but no fine shall exceed five dollars . Such fines may b
e

collected b
y

action o
f

debt , before a justice o
f

the peace , in the name

o
f

the corporation .

Sec . 12. Said corporation shall have n
o power o
r authority to do

o
r carry o
n any business excepting such a
s
is usual in the manage

ment o
f

boards o
f

trade o
r

chambers o
f

commerce , o
r

a
s provided in

the foregoing sections o
f

this bill .

WM . R
.

MORRISON ,

Speaker o
f

the House o
f Representatives .

JOHN WOOD .

Speaker o
f

the Senate .

>

Approved February 1
8 , 1859 :

WM . H. BISSELL .

18—370
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>

UNITED STATES OF AMERICA ,
State of Illinois, ss :

I, O. M. Hatch , Secretary of State of the State of Illinois , do
hereby certify that the foregoing is a true copy of an enrolled law
now on file in my office.
In Witness Whereof I have hereunto set my hand and affixed the
great Seal of State, at the city of Springfield , this seventh day of
March , A. D. 1859 .

0. M. HATCH ,
Speaker of State .

237 Defendants thereupon offered , and there was received in
evidence, the following rules of the Board of Trade of the

City of Chicago ;

238 Rule IV.

Sec . 6. The Board of Directors shall provide suitable and con
venient Exchange and other necessary rooms and offices for the pur
pose of the Association , and they shall cause the same to be kept in
a comfortable , neat , and orderly condition . They shall on all busi
ness days cause the Exchange Hall to be open , se

t
apart and devoted

to the purposes o
f a general exchange during the hours fo
r regu

lar trading , as provided b
y

Section 1 of Rule XVI . They shall
have power to make such Rules and Regulations a

s they may
deem necessary in regard to the use o

f

the Exchange rooms , and the
other rooms , offices , corridors , halls , entrances and other parts of the
building of the Association , and to enforce the same b

y

such penal
ties a

s they may prescribe .

Sec . 8
. All orders received b
y any member o
f

this Association ,
firm o

r corporation doing business upon the Board o
f

Trade o
f

the
City of Chicago , tobuy or sell for future delivery any of the articles

o
r

commodities dealt in upon the floor o
f

the Exchange ( except when

in exchange for cash property ) must be executed in the open market

in the Exchange Hall during the hours o
f regular trading , and

under no circumstances shall any member , firm o
r corporation a
s

sume to have executed any o
f

such orders o
r any portion thereof b
y

taking the trades , or any portion o
f any o
f

them , for their own ac
count , either directly o

r indirectly , in their own name or that of an

employe , broker or other member of the Association . Any member
convicted o

f violation o
f

this rule b
y

the Board o
f

Directors shall be

expelled .

239 Rule IV .

Sec . 9. When any member shall b
e guilty o
f improper conduct

o
f a personal character in any o
f

the rooms o
f the Association , or

shall violate any of the rules , regulations or b
y
-laws o
f

the Associa
tion o

r

shall be guilty o
f

any dishonorable conduct , for which a

specific penalty has not been provided , he shall be suspended b
y

the
Board o
f

Directors from a
ll

the privileges o
f membership for such
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period as in their discretion the gravity of the offense committed
may warrant. When any member shall be guilty of making or
reporting any false or fictitious purchase or sale , or where any mem
ber shallbe guilty of an act of bad faith , or any attempt at extortion
or of any dishonest conduct , he shall be expelled by the Board of
Directors . Or when a member shall , either in the Exchange Build
ing or elsewhere, contract to give to himself or another the option
to sell or buy any of the articles dealt in on this Exchange in viola
tion of any criminal statute of this state, he shall forfeit the right
to have said contract enforced under the rules of this Association .
Any member suspended from the privileges of the Association
shall not be allowed to trade or do any business upon the floor of the
Exchange in his own name , either through a broker or employe .

Rule X.

Sec. 1. All applications for membership in the Association , shall
be referred to the committee on membership , who shall hold

240 regular stated meetings for examining such applicants and
their sponsors ; in person , under such rules and regulations

as may be made by the Board of Directors . Any male person of
good character and credit, and of legal age , on presenting a written
application , indorsed by two members , and stating the name and
business avocation of the applicant , after ten days ' notice of such
application shall have been posted on the bulletin of the Exchange,
may be admitted to membership upon approval by at least ten (10 )
affirmative ballot votes of the Board of Directors ; provided that three
negative ballot votes are not cast against such applicant, and upon
payment of an initiation fee of ten thousand dollars , or on presenta
tion of an unimpaired or unforfeited membership , duly transferred ,
and by signing an agreement to abide by the rules, regulations and
by -laws of the Association , and a

ll

amendments that may b
e made

thereto .

Rule XIV .

>

Section 1. A
.

Members may act as brokers between other members
only , except in making contracts between members of this Associa
tion and authorized agents o

f transportation companies , vessel own
ers , railroad , insurance o

r banking companies in connection with
the ordinary legitimate business of the latter , but in a

ll

cases the
agent o

r

broker o
f

such person , firm o
r corporation , shall be held

liable both for the acceptance of contracts b
y

alleged principals and
for the faithful execution o

f

the same , under the rules of the Asso
ciation , b

y

such principal . Provided that on C
. I. F. contracts for

grain for shipment to points outside Chicago , the broker so

241 contracting may , if desired , give u
p

tomembers for whose
account such contracts have been made , the name of his prin

cipal , even though such principal be not a member of this Associa
tion . Provided , however , that in such cases brokers shall be held
liable both for the acceptance of such contracts and for their faithful
performance under the rules o

f

this Association .
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B. Brokers shall be held personally liable on any transaction
made by them until they have given the name of a principal accept
able to the other party to the transaction .
C. A commission or brokerage must be paid on every transaction
as prescribed in this rule .
Section 2. A. The following rates of brokerage , being just and
reasonable , are hereby established as the minimum charge which
shall be made by members of this Association for the transaction
of the business specified in this section :
B. For the purchase , or for the sale , by grade alone , of wheat,
corn or oats, to be delivered in store in regular houses, either for
immediate or for future delivery , ten cents per 1,000 bushels .
C. For the purchase , or fo

r
the sale , b

y

grade alone , o
f rye , barley

o
r

flaxseed , to be delivered in store in regular houses , either for im
mediate o

r for future delivery , twenty -five cents per 1,000 bushels .

D
. For the purchase , or for the sale , of al
l

kinds of grain or flax
seed , in store in Chicago , when special location o

r

character o
f prop

erty is stipulated , fifty cents per 1,000 bushels .

E
.

For the purchase , or for the sale , o
f
" Contract " pork or lard

for immediate o
r for future delivery , two -fifths o
f

one cent per barrel

o
r per tierce , respectively .

242 Rule XIV . Section 2 Cont'd .

F. For the purchase , or for the sale , of " Contract " D
.

S
.

short ribs ,

o
r

D
.

S
.

extra short clears , for immediate o
r for future delivery , two

cents per 1,000 pounds .

G
.

For the purchase , or for the sale , by grade alone , either for im
mediate o

r for future delivery , or to arrive , or in car load lots in any
position .

66

66

60

On wheat , rye o
r barley .. per car , $ 1.00

On corn o
r

oats .50

On hay or straw 2.00
On ear corn 1.50

On screenings , bran , middlings and a
ll

kinds o
f

ground feed 1.00
On flaxseed 1.00

On Clover , timothy , millet , Hungarian , mustard o
r

buckwheat seeds 2.00

On seeds in less than car load lots ( provided total
charge is not more than $2.00 ) .02per bag

For negotiating contracts of indemnity , a brokerage o
f not less

than 5 per cent o
f

the consideration o
f

the premium paid o
r

received ,

shall be charged to non -members , and a brokerage o
f

not less than

3 per cent shall b
e charged to members .

Section 3. A
.

The following rates of brokerage , being just and
reasonable , are hereby established a

s the minimum charge which
shall b

e made by members of this Association for the transaction

o
f

the business specified in this section .
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B. For the purchase , or for the sale , by sample or by grade and
sample combined , for immediate or for future delivery , or to arrive ,
or in car load lots in any position :

243 Rule XIV . Section 3. Cont'd .

1
60On wheat, rye or barley per car , $1.00

On corn or oats .50

On ear corn 1.50

On hay or straw
2.00

On screenings , bran , middlings , and a
ll

kinds o
f

ground feed 1.00

On flax seed 1.00

On clover , millet , Hungarian , timothy , mustard o
r

buckwheat seeds 2.00

On seeds in less than car load lots ( provided total
charge is not more than $2.00 ) per bag .02

C
.

For the purchase , o
r for the sale , o
f

a
ll kinds of grain C
. I. F.

for shipment b
y

water o
r rail , to or from Chicago o
r

other points ,

one - eighth o
f

one cent per bushel in lots of 5,000 bushels o
r more ,

and one -quarter o
f

one cent per bushel in lots o
f

less than 5,000
bushels .

Section 4
. A
.

The following rates o
f

commission , being just and

reasonable , are hereby established a
s the minimum charge that shall

b
e made by members o
f

this Association for the transaction o
f
the

business specified in this section :

B
.

For the purchase , or for the sale , o
r for the purchase and sale ,

by grade alone , of wheat , corn o
r

oats , to b
e delivered in store ,

either for immediate o
r

for future delivery , one -eighth of one cent

C
. For the purchase , or for the sale , or for the purchase and sale ,

b
y

grade alone , o
f rye , barley o
r

flaxseed , to b
e

delivered in store ,

either for immediate o
r for future delivery , one -quarter of one cent

per bushel .

perbushel .

244 Rule XIV . Section 4. Cont'd .

D
.

For the purchase , or for the sale , o
r for the purchase and

sale o
f

lard , six cents per tierce .

E
.

For the purchase , or for the sale , or for the purchase and sale

o
f pork five cents per barrel .

F. For the purchase , or for the sale , or for the purchase and sale

o
f

D
.

S
. short ribs or D
.
S
.

extra short clears , twenty - five cents per
1,000 pounds .

G
. It is hereby provided that upon transactions specified in the

foregoing paragraphs o
f this section which are made for the a
c

count o
f

members o
f

this Association , or for firms one o
f

whose
general partners is a member , o

r

for corporations entitled under Sec
tion 8 o

f

this rule to members ' rates , one -half of the foregoing mini
mum specified rates shall b

e charged and shall b
e the minimum rates

in such cases .
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Section 5. A. The following rates of commission , being just and
reasonable , are hereby established as the minimum charge that shall
be made by members of this Association for the transaction of the
business specified in this section :
B. For receiving and selling , or for buying, either to be loaded or
to be unloaded or to be forwarded,by grade , or sample , or both ,
either for immediate or for future delivery, or to arrive , or in car
load lots in any position :

On wheat , rye or barley 1 cent per bushel
On corn or oats 42
On ear corn 1

On bran , middlings, screenings , ground feed and
all millstuffs $5.00 per car

245 Rule XIV . Section 5. Contd .

On hay or straw ( of 10 tons or less ) - $7.50 per car
On hay or straw ( of more than 10 tons ) 75 cents per ton
On broom corn 14 cent per pound
On Flaxseed or cloverseed .1 per cent
On flaxseed or cloverseed in less than car load lots112 per cent
On timothy , millet , Hungarian , mustard or buck.
wheat seeds ( car loads or less ) 142 per cent

.

. per cent

C. For the purchase or for the sale of al
l

kinds o
f grain contained

in canal boats , by grade , b
y

sample , or b
y

grade and sample com
bined , 12 cent per bushel .

D
.

For the purchase and sale b
y

grade o
r b
y

sample , or b
y

grade
and sample combined , o

f

the following described property to arrive :
On carload lots o

f

flaxseed o
r

cloverseed 1

On buckwheat , timothy , millet , Hungarian , of

mustard seeds , either car loads o
r

less 142 per cent
On car load lots o

f

wheat , rye o
r barley 1 cent per bushel

On car load lots o
f

corn o
r

oats 1
2

On car load lots o
f

ear corn 1

For receiving and selling , or for buying and ship
ping pork , lard , green , cured o

r partly cured
meats 1

/2 o
f
1 per cent

E
. It is hereby provided that upon transactions specified in the

foregoing paragraphs o
f this section which are made for the ac

count o
f

members o
f

this Association , or for firms one at least of

whose general partners is a member of this Association , or for cor
porations entitled under Section 8 o

f

this Rule to members ' rates ,

one -half o
f

the foregoing rates shall b
e

the minimum rates
charged .

246 Rule XIV . Section 5. Contd .

F. Whenever members of this Association , acting a
s principals

o
r agents , shall have a purchase of any o
f

the property mentioned in
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this section , to arrive , or in transit, such members shall notify in writ
ing , the party from whom such purchase was made, of the price and
terms of such purchase on the same day upon which the transaction
takes place.
These requirements shall apply only to shipments from country
points , either to Chicago or to other markets , ifpurchased in Chicago
market , whether such property is to be shipped or is in transit.

Rule XVI .

Section 1. No trade or contract for the future delivery of grain
or provisions shall be made, or offered to be made , by any member
of members of this Association , in the exchange room of the Board ,
nor in any of the public streets , courts or passages in the immediate
vicinity thereof , or in any hall , or exchange hall, or corridor in any
building located or fronting on any such streets, courts or passages ,
on any business day , except from 9:30 o'clock A. M. to 1:15 o'clock
P. M., or upon any Saturday except from 9:30 o'clock A. M. to 12
o'clock M., nor on any day or that part of any day on which the
Board shall hold no business session ; it being the object and intent
of this rule that a

ll

such trading which may tend to the maintenance

o
f
a public market shall be confined within the hours above specified .

On any alleged violation b
y
a member o
f

this Association o
f the

provisions o
f

this rule which shall bebrought to the attention
247 o

f

the President o
f

the Board by creditable report , it shall b
e

the duty o
f

the President to cause said member to be sum
moned before the Board o

f

Dirctors , and if the party shall b
e found

guilty of such violation of the rule , he shall be suspended for not less
than one month nor more than one year , and for a second violation

h
e

shall be expelled .

“ Provided , however , that the provisions o
f this Section shall not

apply to contracts made upon any public "Call ” established under
the rules o

f

this Association . "

Rule XX .

Section 1
. On time contracts , purchasers shall have the right to

require sellers , as security , a deposit o
f

ten ( 10 ) per cent . , based
upon the contract price o

f

the property bought , and further security ,

from time to time , to the extent of any advance in the market value
above said price . Sellers shall have the right to require a

s security

from buyers a deposit o
f

ten ( 10 ) per cent , on the contract price of

the property sold , and , in addition , any difference that may exist

o
r

occur between the estimated legitimate value of any such property
and the price o

f

sale . All securities shall be deposited , either with
the Treasurer of the Association o

rwith some bank duly authorized
by the Board o

f

Directors to receive such deposits ; and shall , in

each instance , be accompanied b
y

the following form o
f

memorandum
or statement :

>
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248

Bank Bank

Chicago . Chicago .

189 ..
189 ..

Margin Certificates Wanted .
Mr. Geo. F. Stone ,
Sec'y Board of Trade of the
City of Chicago .

By

For depositor and Amount .

have deposited approved Check
for Margin Certificate which we
will issue today in accordance
with your Rules as follows :

>

>

The above form of memorandum shall state the name of the de
pository , the date on which the deposit is made , the name of the
depositor , and also the nameor names of the party or parties in whose
favor the deposit is to be made, together with the amount or amounts
of such deposit in detail , and also in the aggregate . The left -hand
part of the memorandum or statement before described shall be re
tained by the depository selected , and the right- hand portion thereof
taken by the depositor,after being duly signed by the person author
ized to receipt for the said deposit ,and , without delay , placed in the
office of the Clearing House of the Board of Trade of the City of Chi

cago ; it being distinctly understood that the provisions of
249 Section 2 of this rule are and shall remain in force, and that

the issuance of the certificate in the form and manner pre
scribed in said Section 2 , is unaffected by the provisions of this section.
It is hereby provided that such deposits shall not be made with any
bank or banks to which the party calling for the said security shall ex
pressly object at the time ofmaking such “ call’; but in such case the
deposit shall be made with some duly authorized bank not thus ob
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jected to , or with the Treasurer of the Association , as the depositor
shall elect .
Sec. 6. Upon the fulfilment or settlement of any contract or upon
the closing of any contract under the provisions of Section 5 of this
Rule, deposits upon which have been made , and when the full ad
justment of a

ll
differences relating to the same shall have been

effected , the deposits shall thereupon be payable to the party deposit
ing the same ; and the joint indorsement o

f

both parties upon the
certificate shall b

e
a sufficient authority to the party holding the

deposit to pay the same to the holder o
f

the certificate ; or in case of

a failure between the contracting parties to adjust and settle their
respective claims upon the deposit within three ( 3 ) business days

after the maturity o
f
a
ll

contracts upon which the deposit is appli
cable , the matter in dispute shall , upon the application o

feither
party to such contracts , be submitted to a select committee o

f

three

disinterested persons , members o
f

the Association , to be appointed

b
y

the President , which committee shall , without unnecessary delay ,

summon the parties before them , and hear such evidence under oath

a
s either may wish to submit touching their claims to the deposit ,

and shall b
y
a majority vote decide , and report to the President o
f

the Board , in writing , in what manner and to whom the de
250 posit is payable , either wholly or in part ; whereupon the Pres

ident shall indorse on either the original or duplicate certificate

a
norder for the payment o
f

such deposits in accordance with the de
cision o

f

said committee , and such order shall b
e
a sufficient warrant

to the party holding the deposit to pay the same in accordance with
such order . In case any member neglects o

r

refuses to indorse a
certificate o

f deposit to the party entitled to receive the money there
upon when a

ll

contracts upon which the deposit is applicable are
settled , and a

ll money due upon such contracts has been paid , h
e

shall be liable to a penalty o
f

one per cent . per day o
n

the amount o
f

such certificates , for every day such refusal o
r neglect is continued ;

and for refusal to promptly pay such penalty , the partymay , upon
due complaint , b

e suspended from a
ll privileges o
f

the Board until
the same is paid . In case it should occur that b

y

reason o
f changes

in the market , or o
f delivery upon , or the settlement o
f
a portion o
f

the contracts upon which security has been deposited and to which
such security is properly applicable under this Rule , that a larger

sum remains o
n deposit than is contemplated b
y

Section 1 o
f this

Rule upon then existing unadjusted contracts between the parties ,

and either party to such contract should refuse to release such excess

o
fdeposit , the President of the Board is authorized , upon a represen

tation o
f

the facts and admission o
r proof that such excess ought to

b
e

released , to order such release and payment to b
e made to the party

to whom it rightfully belongs , b
y

the indorsement o
f

a
n

order to that

effect o
n

either the original or duplicate certificate o
r certif

251 ficates issued for such deposits ; provided , in case o
f

such dis
agreement n

o

surrender o
f the deposit shall be ordered pend

ing any arbitration touching the rights o
f

the parties under the said
contract o

r contracts , o
r in case the party refusing to adjust the dis

pute shall signify his willingness to submit the matter t
oarbitration .

19—370

a
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Rule XXI .

Section 1. All deliveries upon contracts for grain or flax seed , un
less otherwise expressly provided,shall be made by tender of regular
warehouse receipts, which receipts shall have been registered by an
officer duly appointed for that purpose. All such warehouse receipts
shall be made to run five days from date of delivery on regular or
customary storage charges, which regular or customary charges shall
follow such warehouse receipts and be chargeable upon the property
covered by the same, and shall be issued by such houses as have com
plied witħ the rules of the Board of Trade and the Regulations and
requirements of the Board of Directors , and have been declared reg
ular warehouses for the storage of grain or flax seed by said Board of
Directors ; and it shall be the duty of the Board of Directors , prior
to the first day of July in each year , to inspect al

l

warehouses , the
proprietors o

r managers o
f

which shall apply to have their receipts
declared regular for delivery o

n
contracts under the Rules o

f

the
Board o

f Trade , and n
o

warehouse shall be declared a regular ware
house unless it is conveniently approachable b

y

vessels o
f ordinary

draft and has customary shipping facilities , and unless the storage
rates o

n a
llgrain or flax seed in such warehouse in bulk and in good

condition , shall not be in excess o
f

three - quarters ( 34 ) of one
252 cent per bushel , for the first ten days or part thereof and one
fiftieth ( 1-50 ) o

f

one cent per bushel for each additional day
thereafter until from and after January 1

st , 1904 , when the addi .

tional daily rate of storage shall not exceed one -fortieth ( 1-40 ) o
f

one cent per bushel so long as such grain o
r

flax seed remains in good
condition ; and unless the proprietors or managers of such warehouse
are in good financial standing and credit , and are carrying on and
intend to continue to carry o

n the legitimate business o
fpublic ware

housemen under the laws of the State of Illinois and in accordance
with the Rules of the Board o

f

Trade o
f

the City o
f Chicago and the

Regulations and Requirements o
f

the Board of Directors and until
the proprietors o

r managers o
f such warehouse shall file a bond with

sufficient sureties in such sum and subject to such conditions a
s may

b
e deemed necessary b
y

the Board o
f Directors , under the Rules o
f

the
Board o

f

Trade and the Regulations and Requirements o
f

the Board

o
f

Directors in reference to warehouses .

Sec . 5. All warehouse receipts for property tendered o
r

delivered

o
n contracts shall be for quantities o
r parcels , in the aggregate ,as

sold ; accompanied b
y
a memorandum o
f

the property delivered , with
the price o

f the same , together with the amount due therefor , provid

e
d , that on a
ll

time contracts o
f

five thousand (5,000 ) bushels o
f

grain o
r

flaxseed , o
rany multiple thereof , deliveries shall be made in

lots o
f

five thousand (8,000 ) bushels ; and o
n a
ll time contracts for

mess pork , sweet pickled hams , o
r lard , for two hundred and fifty

( 250 ) packages , or any multiple thereof , deliveries shall b
e

253 made in lots o
f

two hundred and fifty (250 ) packages ; and

o
n a
ll

time contracts for fifty thousand (50,000 ) pounds of

meats , o
r any multiple thereof , deliveries shall be made in lots o
f

fifty thousand (50,000 ) pounds ; and o
n a
ll

time contracts for one
thousand (1,000 ) bushels o
f grain or flaxseed , or any multiple there
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of, except as provided above , deliveries shall be made in lots of one
thousand ( 1,000 ) bushels ; and on a

ll

time contracts fo
r

mess pork ,

sweet pickled hams , o
r

lard , for fifty ( 50 ) packages , or any multiple
thereof except a

s provided above , deliveries shall be made in lots o
f

fifty ( 50 ) packages ; and o
n a
ll

time contracts for twenty -five thou
sand ( 25,000 ) pounds of meats , or any multiple thereof , except as

provided above , deliveries shall be made in lots of twenty -five thou
sand (25,000 ) pounds ; a variation , however , of one per cent in the
quantity o

f grain or flaxseed delivered , and that contracted for shall
not vitiate a tender o

r delivery . Any excess or deficit within the above
limits shall be settled for at the current market upon the day of de
livery .

>

a

254 Defendants ' Counsel then offered , and there was received , in

evidence the following stipulation :
255 In the District Court of the United States , Northern District

o
f Illinois ,

In Equity . No. 8 .

UNITED STATES OF AMERICA ,

vs.

BOARD OF TRADE OF THE CITY OF CHICAGO , AND OTHERS .
Subject to the right of complainant now and a

t a
ll

times to in
sist upon the irrelevancy , incompetency , and immateriality of the
matters in this stipulation contained , as evidence upon the issues a

s
made .

It Is Hereby Stipulated for the purposes of the hearing o
f

the
above entitled 'cause , b

y

the respective parties hereto that , subject

to the right to correct the following rules b
y

the original in any
case

a

.

The New York Stock Exchange is a voluntary organization , and
has since 1865 been engaged in maintaining in the city o

f New
York an exchange room where it

s

members have traded extensively

in corporate stocks and other securities , and that it now has , and
has had since 1875 in force the following rule respecting the hours

o
f trading , except that the hours fixed b
y

said exchange a
s the open

ing and closing hours of trading have to a slight degree varied :

Article XIX . Sec . 1. The Exchange shall be opened for the e
n

trance o
f

members , upon every business day , a
t thirty minutes be

fore ten o'clock , A
.

M.

A
t

ten precisely the Chairman shall announce from the rostrum
that the Exchange is opened for the general transaction o

f

256 business , and it shall remain open for such purpose until
three o'clock P

.

M. , when the chairman shall similarly an
nounce it closed . Loans , however , may b

e made after three o'clock
P. M.
Dealings shall be limited throughout the entire year , to the in
terval between the hours above named , unless otherwise ordered by

>
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>

the Governing Committee , and a fine of fifty dollars for each offence
shall be imposed upon any member who shall directly or indirectly
make any transaction in stocks or bonds before or after those hours,

in the Exchange , or publicly in its vicinity .

Dealings in stocks publicly outside o
f

the Exchange , inany place ,

shall b
e considered in contravention o
f

the purposes and intent of

this Article , and the Governing Committee will not recognize o
r

enforce any contracts thus made .

Section 2
. The Exchange shall not be closed at any time between

the hours above named , except b
y

order o
f

the Governing Com
mittee . While so closed , the same penalty shall apply to dealings
outside o

f

the Exchange , as during the regular time o
f closing " .

The Board o
f

Governors is also by the rules o
f

such Exchange ,

given the power , b
y
a vote o
f

two -thirds of it
s

members , to suspend
from the exchange for a period not exceeding one year , any member
who is guilty of any act detrimental to the interests o

r

welfare o
f

the exchange , of which said committee shall be the sole judge .

The Produce Exchange o
f

the City o
f

New York was incorporated

in the year 1862 , and maintains in that city a
n exchange

257 room where it
s

members during this period have traded in

grain and other commodities , and that it now has , and has
since October 1888 had , in force the following rule applying to the
trading of it

s

members in grain :

Rule 13. No time trade in Grain shall be made by members of
the Exchange before 10:30 A

. M. , or after 2:15 P. M. , or after 12

M
.
, o
n Saturdays , nor on any day or part of a day o
n which the

Exchange shallhold n
o

business session .

And during the same period said Produce Exchange has by it
s

b
y
- laws conferred upon it
s

Board o
f Managers the right , b
y
a vote

o
f

not less than two -thirds of a
ll

members present , to suspend o
r ex

pel from the exchange any member thereof guilty o
f wilful viola

tion o
f

it
s

charter o
r by -laws , or other misconduct .

The New York Cotton Exchange was organized April 8 , 1871 ,

and it now has , and has had since 1872 , in force the following b
y

law respecting the hours o
f trading :

Section 84. The hours for opening and closing the Exchange for
the transaction o

f

business shall b
e ten o'clock A
.

M. , and three
o'clock P

.

M
.

respectively , except o
n Saturday , when the hour for

closing shall b
e

twelve o'clock noon .

Trading o
r offering to trade , in contracts for the future delivery

o
f

cotton b
y

members o
f

the Exchange , on the floor of the exchange ,

after the hour of twelve o'clock noon o
n Saturdays , and three o'clock

P
.

M
.

o
n

other days o
f the week , is positively forbidden and pro

hibited , and any member violating this provision shall , upon com
plaint being made , be fined not less than twenty -five dollars , nor
more than one hundred dollars , at the discretion o

f

the Supervisory
Committee , for each offense , or , upon recommendation o

f

the
258 Supervisory Committee , may be suspended or expelled , at the

discretion of the Board of Managers , for violation o
f

B
y

Laws , as provided in these By -Laws .

The Coffee Exchange o
f

the city o
f

New York was in existence

2
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for some period of time prior to June 2, 1885 , when it was incorpo
rated under the laws of New York , and has during this period main
tained an exchange room where its members buy and sell coffee,
and that it now has, and has since its incorporation had , the follow
ing rule :

Rule 2. 'Change hours shall be from eleven o'clock A
.

M
.
to three

o'clock P
.

M
.
, except o
n Saturdays , throughout the year , on which

days the hours shall b
e from 1
0 A
.

M. till 12 M
.

o'clock ” .

Dealings shall be limited throughout the entire year to the inter
vals between the hours above named , unless otherwise ordered b

y

the

Board of Managers , and a fine of twenty - five dollars fo
r

each offense
shall be imposed b

y

the Floor committee upon any member who
shall , directly or indirectly , make any transactions in futures before

o
r

after these hours in Exchange or its vicinity " .

The Consolidated Stock Exchange o
f

New York has since 1877
maintained a

n exchange in the city o
f

New York , where stocks ,

bonds , and other securities and commodities are bought and sold b
y

it
s

members . The exchange now has , and has had since its organi
zation the following rule :

Article 1
. Section 1
. The business rooms of this Associa

259 tion shall b
e open for the entrance o
f

members , upon every
business day , at ten minutes before ten o'clock A

.

M. At
ten o'clock precisely , the presiding officer shall announce from the
rostrum that the Exchange is open for the transaction o

f
business ,

and a
t

three o'clock P
. M. he shall declare the Exchange closed , ex

cepting o
n Saturday , when the Exchange shall be closed a
t

Noon .

Dealing shall be limited throughout the entire year to the interval
between the hours above named , unless otherwise ordered by the
Board o

f

Governors , and a fine o
f fifty dollars for each offense shall be

imposed upon any member who shall , directly or indirectly make any
transaction in any of the securities dealt in on this Exchange , be

fore o
r

after those hours , in the rooms o
f

the Association , or else
where .

The same penalty o
f fifty dollars shall be imposed o
n any mem

ber trading during business hours outside o
f

the Exchange room .

This is to apply to trading outside of the railing , in the corridors of

the Exchange ,and on the street in the vicinity o
f

the Exchange .

Section 2
. The rooms o
f

this Association shall not be closed at

any time between the hours above named , except b
y

order o
f

the
Board o

f

Governors . While so closed , the same penalty shall apply

to dealings outside o
f

the Exchange as during the regular time o
f

closing ” .

The Chicago Live Stock Exchange was organized under the laws

o
f Illinois in March , 1884 , and since that time has maintained in

the city o
f Chicago an exchange where it
s

members a
s principals

and a
s agents for others , including non -members buy and sell live

stock ; and that it now has and has since 1891 had in force
260 the following rule :

Rule XXIII . Sec . 1. No member of this exchange shall
sell , or cause tobe sold , or buy , or cause to be bought , on the market

a
t the Union Stock Yards of Chicago , after three o'clock P
.

M
.

o
f

a

>
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any business day , any cattle, except such as are known as " feeders '
" stockers" " downers ” " calves " " springers ” or “milch cows ”. The
three o'clock p . m . whistle at the pumping works of the Union Stock
Yard and Transit Company to be accepted as the standard time.
Section 3. A member convicted of a violation of this rule shall
be censured , suspended , or fined in any amount not exceeding one
hundred dollars by the Board of Directors , as they may determine
from the nature and gravity of the offense committed ."
The Commercial Exchange of Kansas City , Missouri, which dur
ing and prior to the year 1888 maintained a commercial exchange
in the city of Kansas City , on the 29th day of December , adopted
the following rule , which continued in force until January 1 , 1895 ;
Regulation : 1. The hours for trading shall be between 9 o'clock
A. M. and 1 o'clock p . m . and between 2 o'clock and 3 o'clock p . m .
except on Saturdays there shall be no afternoon meeting . Then the
call shall be at 11 o'clock a . m .
Regulation 2. The place of trading shall be the Exchange Hall
and transactions between members at other hours or other places
than specified herein are prohibited .
That thereafter said Commercial Exchange of Kansas City was
succeeded by the Kansas City Board of Trade, which organization

has since continued to maintain in the city of Kansas City
261 a commercial exchange , wherein grain and other commodities

are bought and sold , and that the said exchange on January
1 , 1895 adopted the following rule or regulation , which regulation
continued in force until July 1 , 1900 :
Regulation 1. The hours for trading shall be between 10 o'clock
a . m . and 2 o'clock p . m .
Regulation 2. The place of trading shall be the exchange hall,
and a

ll

transactions b
y

sample in carload lots and al
l

trades for fu
ture delivery at other places are hereby prohibited under a penalty

o
f
$10.00 for the first offense and $20.00 for each additional Offense ,

which shall apply to both buyer and seller .

That o
n July 1 , 1900 said exchange adopted in lieu of the fore

going regulation the following rule , which continued in force until
July 5 , 1906 :

“ Regulation 1
. The hours of trading shall be between 1
0 o'clock

a . m . and 2 o'clock p . m .

Regulation 2
. The place o
f trading shall be the Exchange hall ,

and all transactions by sample in carload lots , and a
ll

trades for
future delivery , at other places , during the hours above mentioned ,

are hereby prohibited under a penalty of $10.00 for the first offense
and $ 20.00 for each additional offense , which shall apply to both
buyer and seller . Any trade made at any other time or place , o

r
in

any other manner than is herein prescribed , shall not be subject to

margin nor be recognized o
r

enforced b
y any tribunal o
f

this As
sociation . '

And that said exchange o
n July 5 , 1906 adopted the following

rule o
r regulation , which has since been , and now is , in force :

" Section 1
.

The hours for trading shall be between nine thirty
o'clock A
.

M
.

and one fifteen o'clock p . m . o
n a
ll regular trading
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.
days except Saturday on which day the hours for trading

262 · shall be between nine thirty o'clock a . m . and twelve
o'clock m .

Section 2. The place of trading shall be the exchange hall , and
all transactions by sample in car load lots , and all trade for future
delivery , at other places, during the hours above mentioned , are
hereby prohibited under a penalty of $10.00 for the first offense and
$20.00 for each additional offense , which shall apply to both buyer
and seller . Any trade made at any other time or place, or in any
other manner than is herein prescribed , shall not be subject to mar

g
in

o
r
b
e recognized o
r enforced b
y

any tribunal o
f

this Association . "

The New Orleans Cotton Exchange was incorporated in the
year – and maintains in that city a

n exchange room where it
s,

members during this period have traded in Cotton , and that it now
has , and has had for more than thirty years , the following rule
applying to the trading o

f its members :

Rule 41. Section 1
. The hours for the opening o
f

transactions

in futures (except those relating to the transfer of notices and the
delivery o

f

cotton sold upon contract ) shall b
e 9:05 A
.

M
.

and the
closing thereof shall be 2 p . m . , except on Saturday , on which day
the hour for closing shall be 11:00 a . m . , throughout the year .

Section 2
. Trading , or offering to trade , in contracts for the fu

ture delivery o
f

cotton by members of the Exchange except o
n busi

ness days , and within the hours for the transaction o
f

business in

futures a
s prescribed b
y

these rules , is positively prohibited and for
bidden ; and any member violating this provision shall , upon com

plaint being made to the Board o
f Directors , he fined One

263 Hundred ( 100 ) Dollars , and for the second offense b
e sus

pended o
r expelled a
t

the discretion o
f

the Board o
f Directors .

Sec . 3
.

Contracts for the future delivery o
f

cotton , made o
r agreed

to be made in other than the duly prescribed hours , shall not be

noticed in any public report or printed circular issued b
y

the Ex
change , or in any manner recognized , acknowledged , or enforced

b
y

the Exchange o
r any officer thereof .

CHARLES F. CLYNE ,

United States Attorney .

HENRY R. ROBBINS ,

Attorney for Board o
f

Trade o
f

the City o
f

Chicago , and Others .

>

9

264 It is also stipulated b
y

counsel for both parties that the
rules received in evidence on behalf of Defendants and above

set out , were rules in force a
t

the time the Call Rule was adopted .

Thereupon Defendants rested their case .
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JOHN J. DONOHUE , a witness called by the Petitioner, in rebuttal,
having been first duly sworn , testified as follows :

Direct examination .

By Mr. Davies:

I am a broker on the Chicago Board of Trade, and have been
connected with it for about eleven years. I was what was known
as official caller from April, 1911 until September , 1913. We had
a clerk there known as the clerk for the Call Board . His name was
William McCracken . He kept the Call book , recording the transac
tions as made between members of the Board of Trade at that Call
He also put down in that book the bids that were made , and also
put down a

ll

the sales that were made . He is dead .He is dead . I could not
recognize the handwriting , but I would say that the two books
marked Exhibit A and B of Petitioner , were the books used by the
Call clerk . I would not say that they were not the books . I called
the tranasctions a

s they were made between the members and Mr.
McCracken entered them in the book a

s I called them . I

265 paid more attention to the parties who were trading than I

did to Mr. McCracken , as he was supposed to catch those
trades a

s I announced them . I was the Caller . I could not tell
how many trades took place o

n

the call , while I was caller . There
were days when there were n

o

sales a
t all . How frequently that oc

curred , I would not care to state , because I really could not state in
telligently . I called some eighteen or twenty different commodities ,

and somebody made abid on those and then there were sales from
that transaction . On the day there were n

o

sales , some o
f
the mem

bers would bid , and we would take the official bid ; bid and no offers ,

that is all . We would call it that way . There were no days when
there were n

o

bids . There wasn't any day when there wasn't a
bid for commodities that were posted on the Call board . Somebody

was always there to see to it that bids were made on those commodi
ties . This was not confined to a few certain individuals . It was dif
ferent members . I couldn't say who they were . Sometimes these
offers were accepted and sometime they were not . If accepted , there
would b

e

sales . I presume there were days when there were only
one o

r two transactions on the Call . They would sell from a car to a

hundred thousand bushels or more . They would sell 10,000 bushels
very often . At times the seller would offer one , two , three , four or

five cars , or a stated number of bushels . It was frequently five , ten ,

or fifteen thousand .

Whereupon Petitioner rested it
s

Case in rebuttal .

Whereupon it was stipulated between counsel for the parties that

a
ll except members o
f

the Chicago Board o
f

Trade are prohibited
from trading on the floor or chambers o

f

that exchange .

266 The undersigned , a Judge of said court , who tried , and e
n

tered the decree in , the above entitled cause , certifies that the
foregoing statement contains a

ll

the testimony o
f

a
ll

witnesses who
were produced and examined , and a

ll

the evidence offered o
r re

ceived o
n

the final hearing of the above entitled cause , and states
correctly rulings o
f

the court thereon , and the exceptions thereto ;

>
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that the testimony of a
ll

such witnesses is stated in narrative form ,

except as to certain parts thereof , indicated in said statement , which
are reproduced b

y

the direction o
f

the undersigned in question and
answer , and in the exact words o

f

the witness .

And I further certify the foregoing statement of evidence to b
e

a true , complete , and properly prepared statement o
f

a
ll

the evidence

read o
r

offered upon the hearing of said cause ; and that the fore
going statement is made and certified b

y

m
e

for the purpose ofmak
ing the same a part of the record for purposes o

f

appeal , pursuant

to Rule 7
5 o
f

the Rules of Practice prescribed for the Courts o
f

Equity o
f

the United States .

Witness my hand and seal , this 27th day of January 1916 .

KENESAW M. LANDIS . ( SEAL . ]

O
.

K.
CHARLES F. CLYNE ,

United States Attorney .

MORGAN L. DAVIES ,

Special Ass't Atty .

( Endorsed :) Lodged Jan. 1
7 , 1916. T. C. MacMillan , Clerk .

Filed Jan. 27 , 1916. T. C. MacMillan , Clerk .

267 And on to -wit : the twenty -eighth day of December , 1915 ,

in the record of proceedings thereof in said entitled cause
before the Hon . Kenesaw M. Landis , Judge o

f

said Court , appears

the following entry to -wit :

No. 8 .

UNITED STATES OF AMERICA
VS.

BOARD O
F

TRADE O
F

THE CITY O
F

CHICAGO , et a
l
.

This cause coming on to be heard at this term and having been
argued b

y

counsel , and prior thereto testimony having been taken

in open court and submitted by the parties hereto , upon due con
sideration , it is ordered , adjudged and decreed b

y

the court as fol
lows :

1
. That the defendants , namely , the Board of Trade of the City o
f

Chicago , and it
s

officers and directors , consisting a
t

the time o
f

the
filing o

f

this suitof Edward Andrew , President , Frank B. Rice , Vice
President , Albert E

.

Cross , Second Vice President ; and J. F
.

Cun
ningham , David S

. Lasjer , Leslie F. Gates , John Carden , Robert
McDougal , Joseph Simons , Adolph Garstenberg , Benjamin S

. Wil
son , L. Harry Freeman , George B. Quinn , John A

.

Rogers , John

R
.

Manff , and William L. Gregston , its directors , b
y

adopting , acting
upon and enforcing the rule hereinafter se

t

out , became parties to

a combination o
r conspiracy to restrain interstate and foreign trade

and commerce in the articles corn , oats , wheat and rye by the means
hereinafter specifically enjoined and in violation o

f

the Act of Con
20—370

>
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gress of July 2 , 1890 , entitled “ An Act to protect trade and com
merce against unlawful restraints and monopolies ," and that th

e

said Board of Trade of the City o
f Chicago and it
s

officers and di
rectors aforesaid a

t

the time o
f

and since the filing of the petition
herein were and have been parties to and engaged in such combina

tion of conspiracy , in violation of said act .

268 Wherefore the defendant Board o
f Trade o
f the City of

Chicago , and it
s

members , and it
s

officers and directors here
inbefore named and their successors in office , and a

ll persons acting

o
f claiming to act for or on behalf or in connection with said Board

o
f

Trade o
f

the City of Chicago o
r any o
f

it
s

members concerning
any o

f

the matters se
t

forth in the petition herein , are each and al
l

permanently enjoined and restrained from carrying out o
r attempt

ing to carry out the aforesaid combination o
r conspiracy , and from

entering into any other like combination o
r conspiracy among them

selves o
r

one with another to restrain interstate o
r foreign trade o
r

commerce in the articles corn , oats , wheat and rye or any o
f

them ,

b
y

means or devices similar to those herein specifically enjoined ,

and are each and a
ll permanently enjoined and restrained

( a ) From agreeing o
r acting together o
r

one with another , e
x

pressly o
r impliedly , directly o
r indirectly , fo
r

the purpose o
r

with
the effect o

f maintaining a limited price or any price for the articles
corn , oats , wheat and rye or any o

f

them , which may b
e arrived a
t

b
y

virtue o
f
a certain " call " rule , as set forth in the petition filed

herein and reading a
s follows :

"Sec . 33. A
.

The Board o
f

Directors is hereby empowered to e
s

tablish apublic 'Call for corn , oats , wheat and rye to arrive , to be

held in the exchange room immediately after the close of the regu
lar session o

f

each business day .

B
.

Contracts may b
e made o
n

the ‘Call only in such articles and
upon such terms a

s have been approved b
y

the 'Call ' committee .

C
.

The ‘Call ’ shall be under the control and management o
f
a

committee consisting o
f

five members appointed b
y

the president
with the approval of the Board o

f

Directors .

D
.

Final bids o
n

the ‘Call ’ less the regular commission charges
for receiving and accounting for such property may b

e

forwarded

to dealers . It is the intent of this rule to provide for a public compe
titive market for the articles dealt in and that with such market all
making o

f

new prices b
y

members o
f this association shall cease

until the next business day .

269 E
. Any transaction o
f members of this association made

with intent to evade the provisions of this rule shall be deemed
uncommercial conduct and upon conviction such member shall be

suspendedfrom the privileges of the association for such time a
s the

Board o
f

Directors may elect . ”

( 6 ) From enforcing , acting upon o
r

hereafter adopting any
similar rule , regulation , by -law o

r practice o
r agreeing o
r acting to

gether o
r

one with another , expressly or impliedly , directly or indi
rectly , fo
r

the purpose o
r with the effect of fixing o
r maintaining a
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price on the articles , corn , oats, wheat or rye for any specified time
or times,

( c ) From enforcing, acting upon or hereafter adopting any rule ,
regulation , y -law or practice or agreeing or acting together or one
with another , expressly or impliedly, directly or indirectly , to the
effect that members of said Board of Trade of the City of Chicago
shall fix offers or bids which may b

e

made to dealers in the articles
corn , oats , wheat o

r rye to arrive , which said offers or bids are to

b
e made between the regular sessions o
f

said Board o
f Trade of the

City o
f Chicago .

Ž . That the secretary o
f

said Board o
f Trade o
f

the City o
f Chicago

shall furnish a copy of this decree to each member o
f

said associa
tion .

3
. That the court retains jurisdiction o
f

this cause for the pur
pose o

f entertaining a
t any time hereafter any applications which the

parties may make with respect to this decree o
r

with respect to any
acts o

f

the defendants thought or claimed to be in violation thereof .

4
. That the petitioner have and recover from the defendants it
s

costs .

KENESAW M
.

LANDIS , Judge .

270 And o
n

to -wit : the tenth day o
f

January , 1916 , came the
defendants in said entitled cause b

y

their solicitor , and filed in

the clerk's office o
f

said court their certain petition for appeal in

words and figures following to -wit :

Petition for Appeal .

UNITED STATES OF AMERICA ,

Northern District of Illinois , Eastern Division , ss :SS

In the District Court of the United States .

UNITED STATES O
F

AMERICA , Petitioner ,

vs ,

BOARD O
F

TRADE OF THE CITY O
F

CHICAGO ,EDWARD ANDREW , FRANK

B
.

Rice , Albert E
.

Cross , J. E. Cunningham , Davis S. Lasier , Les

lie F. Gates , John Carden , Robert McDougal , Joseph Simons ,

Adolph Gerstenberg , Benjamin S
.

Wilson , L. Harry Freeman ,

George B
.

Quinn , John A
. Rogers , John R
.

Manff , and William

L. Gregston , Defendants .

The above named defendants , conceiving themselves to be a
g

grieved b
y

the entry o
f the final decree in the above entitled cause o
n

the 2
8 day o
f

December , 1915 , wherein and whereby these defend
ants were permanently enjoined , as in said decree stated , do hereby
appeal from said final decree to the Supreme Court o

f

the United
States , upon the grounds and for the reasons prescribed in

271 the assignment o
f

errors filed herein ; and they pray that this
appeal may b
e allowed , and that a transcript o
f

the record ,
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testimony , stipulations and other proceedings hereinmay be trans
mitted forthwith to the Supreme Court of the United States .

HENRY S. ROBBINS,
Solicitor for a

ll

the defendants .

(Endorsed :) Filed Jan. 1
0 , 1916. T
.
C
.

MacMillan , Clerk ,

272 And o
n

the same day to -wit : the tenth day o
f January ,

1916 , came the defendants in said entitled cause b
y

their so
licitor , and filed in the Clerk's office of said Court their certain As
signment o

f Errors in words and figures following to -wit :

273 Assignment of Errors .

In the District Court o
f

the United States , Northern District o
f

Illinois , Eastern Division .

UNITED STATES O
F

AMERICA , Complainant ,

vs.

BOARD O
F

TRADE OF THE CITY OF CHICAGO e
t a
l
. , Defendants .

Now come the defendants , and file the following assignments o
f

error , upon which they rely for grounds o
f

reversal on appeal in

the above entitled cause :

1
. That the District Court erred in striking from the Answer o
f

the defendants Paragraph VI thereof .

2
. That the District Court erred in sustaining the objections to

questions addressed to the witness Eckhardt , whose purpose was to
show that prior to the adoption o

f

the Rule in question , certain ship
pers o

r

dealers o
f grain in the Chicago market were getting rebates

from railroads , and that this was one o
f

the reasons which led to

the adoption o
f the rule .

3
. That the District Court erred in sustaining a
n objection to the

questions to the witness Eckhardt , asking whether the witness
thought that the rule in question operated a

s a restraint o
f

trade o
r

restraint o
f competition .

4
. That the District Court erred in granting the motion o
f

the
plaintiff to strike from the evidence of the witness Dunn , that prior

to the establishment o
f

this Call rule the Big " Line ' houses ,

274 meaning houses which owned elevators along the lines o
f rail

road , would drive others out of business , one at a time , by
paying an outside price .

5
. That the District Court erred in sustaining an objection to a

question put to the witness Hubbard , asking whether h
e

had found
that the Call rule , when in operation , had a prejudicial effect upon
the freedom o

f competition .

6
. That the District Court erred in finding , as it did in the First

paragraph o
f

the decree , that the defendants were parties to a com
bination o
r conspiracy in restraint of trade .
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7. That the District Court erred in not entering a decree dismiss
ing the bill for want of equity .
8. That the District Court erred in entering a decree in favor of
petitioner .
9. That the District Court erred in including within the injunc
tional or ordering part of the decree members of the Board of Trade
of the City of Chicago , or persons acting , or claiming to act, for or
on behalf of any such members .
10. That the District Court erred in not confining the decree to
an injunction restraining the enforcement of the rule set out in
the decree , and the acting upon or adopting of any similar rule or
practice .
11. That the decree is erroneous in that it enjoins future acts of
the defendants and others respecting the fixing of prices which are
in no way similar to , or like , the rule or practice se

t

out in the
petition .

275 12. That the decree is erroneous in requiring the Secretary

o
f

the Board o
f

Trade to send a copy thereof to each member

o
f

the Association ,

13. That the decree is erroneous in not excluding from it
s

effect

o
r operation a rule o
f

the Board in force a
t

the time o
f

the trial , and
with respect to which the attorney for the complainant expressly
disclaimed any intention o

f having the court adjudicate .

HENRY S
. ROBBINS ,

Counsel for Defendants .

(Endorsed :) Filed January 1
0 , 1916. T
.

C
.

MacMillan , Clerk .
276 And on the same day to -wit : the tenth day of January ,

1916 , in the record of procedings thereof in said entitled
cause , before the Honorable Kenesaw M. Landis , Judge o

f

said
Court , appears the following entry to -wit :

277 UNITED STATES OF AMERICA ,

Northern District of Illinois , Eastern Division , ss :

In the District Court of the United States .

UNITED STATES O
F

AMERICA , Petitioner ,

VS.

BOARD OF TRADE OF THE CITY O
F

CHICAGO , EDWARD ANDREW , FRANK

B
.

Rice , Albert E
.

Cross , J. E. Cunningham ,David S. Lasier ,

Leslie F. Gates , John Carden , Robert McDougall , Joseph Simons ,

Adolph Gerstenberg , Benjamin S
.

Wilson , L. Harry Freeman ,

George B
.

Quinn , John A
.

Rogers , John R
.

Manff , and William

L. Gregston , Defendants .

Order .

The above named defendants having duly filed their certain p
e

tition for appeal and assignments o
f

error , now , on motion o
f

coun
sel for defendants ,

>

>
1
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It is hereby ordered That an appeal to the Supreme Court of the
United States, from the final decree entered herein on the 28th day
of December , 1915 , be , and the same is hereby allowed , and that a
certified transcript of record , testimony , stipulations and other pro
ceedings herein ,be forthwith transmitted to the Supreme Court of
the United States , and that defendants have sixty days from the entry
of this decree in which to prepare and present to this court a certifi
cate or statement of the evidence received or offered upon the hear
ing of this cause to be incorporated into the record to be retransmitted
upon said appeal.
It is further ordered That defendants file, within — days from the
entry of this order , an appeal bond , signed by themselves ,

278 with a surety to be approved by this court , in the usual form ,
in the sum of $ 500.00, and that upon the giving of said

appeal bond , the same shall operate as a supersedeas and the injunc
tion granted in said decree shall be suspended during the pendency
of this appeal .

KENESAW M. LANDIS .

279 And on the same day to -wit : the tenth day of January ,
1916 , came the defendants in said entitled cause and filed

in the clerk's office of said court their certain Bond on Appeal in
words and figures following, to -wit :

>

280 Bond on Appeal.

Know a
ll

men b
y

these presents , that w
e
, Board o
f

Trade o
f

the
City o

f Chicago , acorporation , Edward Andrew , Frank B. Rice ,
Albert E

.

Cross , J. E. Cunningham , David S. Lasier , Leslie F. Gates ,
John Carden , Robert McDougall , Joseph Simons , Adolph Gersten
berg , Benjamin S

.

Wilson , L. Harry Freeman , George B
.

Quinn ,

John A
. Rogers , John R
.

Manff , and William L. Gregston , as

Principals , and J. C. F. Merrill , as Surety , are held and firmly
bound unto United States of America , in the full and just sum o

f

Five Hundred Dollars ( $500.00 ) , to be paid to the said United States

o
f America , for which payment , well and truly to be made , we bind

ourselves , our successors and assigns , jointly and severally , b
y

these
Presents .

Sealed with our Seals , and dated this 10th day o
f January , A
.

D
.

1916 .

Whereas , lately , at the December Term , A
.

D
.

1915 , o
f

the District
Court o

f

the United States for the Northern District o
f

Illinois , East
ern Division , in a suit pending in said court between United States

o
f America a
s complainant , and the said Board o
f

Trade o
f

the
City o

f Chicago , Edward Andrew , Frank B
.

Rice , Albert E
.

Cross ,

J. E. Cunningham , David S
.

Lasier , Leslie F. Gates , John Carden ,

Robert McDougall , Joseph Simons , Adolph Gerstenberg , Benjamin

S
.

Wilson , L. Harry Freeman , George B
.

Quinn , John A
. Rogers ,

John R
.

Manff , and William L. Gregston , as defendants , a decree was>
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entered , enjoining the said defendants as in said decree men
•281 tioned , and said Board of Trade of the City of Chicago ,

Edward Andrew , Frank B. Rice , Albert E. Cross , J. E. Cun
ningham , David S. Lasier, Leslie F. Gates, John Carden , Robert
McDougall, Joseph Simons , Adolph Gerstenberg , Benjamin S.Wil
son , L. Harry Freeman , George B. Quinn , John A. Rogers , John R.
Manff, and William L. Gregston , have obtained an order of appeal
of the said court to reverse the decree in the aforesaid suit , and a
Citation directed to the said United States of America, citing and
admonishing it to be and appear in the Supreme Court of the United
States thirty ( 30 ) days from and after the date of said Citation :
Now , the conditions of the above obligation are such That if the
said Board of Trade of the Cityof Chicago , Edward Andrew , Frank

B
.-

Rice , Albert E
.

Cross , J. E. Cunningham , David S. Lasier , Leslie

F. Gates , John Carden , Robert McDougall , Joseph Simons , Adolph
Gerstenberg , Benjamin S. Wilson , L. Harry Freeman , George B.

Quinn , John A
.

Rogers , John R
.

Manff , and William L. Gregston ,

shall duly prosecute their said appeal with effect , and answer al
l

damages and costs , if they shall fail to make good their plea , then
the above obligation to b

e

void , else to remain in full force and effect .

BOARD OF TRADE OF THE CITY
OF CHICAGO ,

By CALEB H
.

CANBY , President .
Attest :

J. C. F. MERRILL , [SEAL . ](

Secretary .

282

EDWARD ANDREW .

FRANK B
. RICE .

ALBERT E. CROSS .

THEODORE E. CUNNINGHAM .

DAVID S. LASIER .

LESLIE F. GATES .

JOHN CARDEN .

ROBERT MCDOUGALL .

JOSEPH SIMONS .

ADOLPI GERSTENBERG .

B
.

S
. WILSON .

L. HARRY FREEMAN .

GEO . B
.

QUINN .

JOHN A. ROGERS .

JOHN R. MAUFF .

WILLIAM L. GREGSON .

J. C. F. MERRILL ,

[ SEAL . ]

( SEAL . ]

SEAL . ]

( SEAL . ]

(SEAL .

SEAL .

SEAL . ]

( SEAL . ]

( SEAL . ]

SEAL .

SEAL . ]

( SEAL . ]

[SEAL . ]

SEAL .

SEAL . ]

SEAL . ]

( SEAL . ]

App'v'd .

K. M. L.

O. K.

C
.

F. CLYNE , U
.

S
. Atty .

(Endorsed :) Filed January 1
0
, 1916. T
.

C
.

MacMillan , Clerk .
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283 Application for Transcript .

In the District Court of the United States, Northern District of
Illinois .

UNITED STATES OF AMERICA
VS.

BOARD OF TRADE OF THE CITY OF CHICAGO et al.

To Thomas C. MacMillan , Esq . , Clerk of said Court :

You will please prepare , for the purposes of appeal , a certified tran
script of the entire record in the above entitled cause , and include
therein the condensed statement of the evidence filed in said cause ,
pursuant to equity Rule 75 .

HENRY S. ROBBINS ,
Counsel for Board of Trade of the City of Chicago et al .

Received copy Jan. , 17th , 1915 .
CHARLES F. CLYNE ,

United States Attorney , N. D. , Illinois .

( Endorsed :) Filed Jan. 17 , 1916. T. C. MacMillan , Clerk .

284 NORTHERN DISTRICT OF ILLINOIS ,
Eastern Division , 88 :

I , T. C. MacMillan , Clerk of the District Court of the United States
for the Northern District of Illinois , do hereby certify the above and
foregoing to be a true and complete Transcript of the proceedings
had of record in said Court , made in accordance with Præcipe filed
in the cause entitled United States of America , vs. Board of Trade of
the City of Chicago , et al . , as the same appear from the original
Records and Files thereof, now remaining in my custody and con
trol .
In Testimony Whereof, I have hereunto se

t

my hand and affixed
the seal o

f

said Court , at my office , in the City o
f

Chicago , in said
District , this twenty -eighth day o

f January , 1916 .

[ Seal o
f

Dist . Court U
.
S
.
, Northern Dist . , Illinois , 1855. ]

T
.

C
.

MACMILLAN , Clerk .

285 UNITED STATES O
F

AMERICA , SS :

To United States of America , Greeting :

You are hereby cited and admonished to be and appear at a Su

preme Court of the United States , at Washington , within 3
0 days

from the date hereof , pursuant to an order allowing a
n Appeal , en

tered in the Clerk's Office of the District Court o
f

the United States
for the Northern District o

f Illinois , wherein Board of Trade of the
City of Chicago , a corporation , Edward Andrew , Frank B
.

Rice , Al
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>

bert E. Cross, J. E. Cunningham , David S. Lasier, Leslie F. Gates,
John Carden , Robert McDougal, Joseph Simons, Adolph Gerstenberg ,
Benjamin S.Wilson , L. Harry Freeman , George B. Quinn , John
A. Rogers , John R. Manff, and William L. Gregston , are Appellants,
and you are Appellee, to show cause , if any there be , why the Decree
rendered against the said Appellants as in the said order mentioned ,
should notbe corrected , and why speedy justice should not be done
to the parties in that behalf .
Witness , the Honorable Kenesaw M. Landis, Judge of the Dis
trict Court of the United States for the Northern District of Illinois,
this tenth day of January , in the year of our Lord one thousand
nine hundred sixteen .

KENESAW M. LANDIS , Judge.

Service accepted by delivery of a copy this tenth day of January ,
1916 .

CHARLES F. CLYNE ,
U.S. Atty .

286 [ Endorsed :] No. 8. Supreme Court of the United States .
United States of America vs. Board of Trade et al . Citation .

To the Supreme Court of the United States. Filed Jan. 10 , 1916 .
T. C. MacMillan , Clerk .

Endorsed on cover : File No. 25,118 . N. Illinois D. C. U. S.
Term No. 370. Board of Trade of the City of Chicago et al., appel
lants , vs

.

The United States . Filed February 1st , 1916. File No.
25,118 .

21—370
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BOARD OF TRADE OF THE CITY
OF CHICAGO , et al.,
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VS.

Appeal from United
States District
Court , Northern
District of Illi
nois .

UNITED STATES OF AMERICA ,
Appellee .

BRIEF FOR APPELLANTS .

STATEMENT .

The only question presented by this appeal is—
does a rule of the Chicago Board of Trade , which

in purchases of grain “to arrive " limits to cer
tain hours price -making by its members , violate the
Sherman Act ?

So claiming , the Government filed it
s

bill against

this exchange and its directors , and obtained a d
e

cree enjoining the further maintenance o
r

enforce

ment o
f

this , o
r any other similar rule . From that

decree the present appeal was perfected .

Appellant , Board o
f

Trade , exists under a special

charter granted b
y

the State o
f

Illinois , in 1859 , to
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>

certain persons ( Rec . , 148 ) , which confers authority
“ to establish such rules , regulations and by -laws
for the management of their and the mode in which
it should be transacted , as they might think proper . "'
The objects of this association are ( Rec ., 3 ) :

“ To maintain a commercial exchange, to pro
mote uniformity in the customs and usages of
merchants , to inculcate principles of justiceand
equity in trade , to facilitate the speedy adjust
ment of business disputes , to acquire and dis
seminate valuable commercial and economic in
formation, and generally to secure to it

s

mem
bers the benefits o

f
co -operation in the further .

ance o
f

their legitimate pursuits .
No limit is placed either b

y

this charter o
r

other
wise upon the number o

f

members . Any male per

son o
f good character and credit may become amem

ber . (Rec . , 115 , 151. )

This exchange has more than 1,500 members and
has for many years maintained in Chicago a

n ex
change hall , where it

s

members trade in many o
f

the products o
f

the farm , but principally grain and
provisions .

The exchange does not itself participate in any o
f

this trading . It neither buys nor sells anything .

Its only functions are to maintain an exchange room
where it

s

members may meet to trade , to determine

who shall be its members , to maintain rules to en
force compliance b

y

members with their contracts
and with rules relating to the terms o

f

such con

tracts , the method o
f delivery , payments and the

deposits o
f money a
s security upon contracts , to

provide arbitrating tribunals , and to exercise dis
ciplinary power over members .

Trading b
y

it
s

members is o
f

different kinds .
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Grain , after it has reached Chicago and is either
in cars or elevators is extensively sold by sample

and warehouse receipts . The rule in question does
not relate to this kind of trading . (Rec . , 111. )

Another kind of trading (Rec ., 10 , 115 ) consists
in the making of contracts of purchase and sale for
delivery in a future month . The Board of Trade

provides a space called a " pit,” for each of the lead
ing commodities so traded in , to which members de
siring to trade for future delivery in such commod
ity resort . This “ pit ” trading is by viva voce bid
ding. It includes not only such as is speculative in
character , but also a large volume of “ hedging ,"
which is a method of obtaining a species of insurance
against price fluctuations , as is explained in

Board of Trade v . Christie , 198 U. S. 236 .

The rule in question does not relate to this kind
of trading

A third kind of trading - and the one to which
the rule does apply — is the purchase and sale of
grain “ to arrive.” This consists in sending out
from Chicago daily bids for grain by members of
this Board of Trade ,-generally by mail , but occa
sionally by telegraph ,—to grain dealers at country

points within the grain section tributary to Chicago .
The terms of such trading permit the shipment of
the grain within a certain number of days — usually

ten , but sometimes more . (Rec ., 146. )

These bids prescribe the time , within which the ac
ceptance of the offer must be received in Chicago
by the bidder , and this is usually before the opening
of the market at 9:30 a . m . the next morning.
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The rule in question was adopted in 1906 , and
was operative until after the institution of this suit
-when it was replaced by another rule , which is
not here assailed .

The rule in question here reads as follows :
“ Sec. 33. A. The Board of Directors is here
by empowered to establish a public ' Call ' for
corn , oats, wheat and rye to arrive, to be held
in the exchange room immediately after the
close of the regular session of each business
day.
B. Contracts may be made on the ‘ Call ' only
in such articles and upon such terms as have
been approved by the * Call ' committee.
C. The ‘ Call ’ shall be under the control and
management of a committte consisting of five
members appointed by the president with the
approval of the Board of Directors .
D. Final bids on the ‘ Call ’ less the regular
commission charges for receiving and account
ing for such property may be forwarded to deal
ers . It is the intent of this rule to provide for
a public competitive market for the articles dealt
in and that with such market all making of new
prices by members of this association shall cease
until the next business day .
E. Any transaction ofmembers of this asso
ciation made with intent to evade the provisions
of this rule shall be deemed uncommercial con
duct and upon conviction such member shall be
suspended from the privileges of the associa
tion for such time as the Board of Directors may

6

elect. "

The bill alleges (Rec . , 5 ) :
"That the purpose and intent of said Board
of Trade and its members in the enactment of
said rule was to prevent all com
petition among the members of said Board of
Trade and the firms and corporations, with
which said members are connected in dealings
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6

day, *

relating to corn , oats , wheat , and rye to arrive
from the time of the public call ' immediately
after the close of the regular session of each
business day until the opening of the session
of said Board of Trade upon the next business

and that the effect of said com
bination and conspiracy has been and is to fix

and control during the periods between the regu
lar sessions of said Board of Trade the prices

to be offered and paid for wheat , corn , oats and
rye to arrive , " including grain shipped from
other states to Chicago .

The regular sessions o
f

the Board are from 9:30

a . m . until 1:15 p . m . , except on Saturday , when the
exchange closes a

t

1
2 m .

The answer (Rec . , 10-11 ) denies that either the
purpose , intent , o

r

effect o
f

this rule was to impair

o
r prevent competition , o
r

to fix o
r

control prices o
r

to restrain trade , and alleges that such rule
merely extended to this class o

f trading a time
limit like that imposed b

y

another o
f

it
s

rules , which
limits trading for future delivery to certain trading

hours , and that the rule in question had been adopted

for the purpose of creating a broader and more con
stant market , and also to promote the health , com
fort and welfare of its members and “ that in thus
limiting the trading b

y

it
s

members to such market

hours , it has but followed a practice and precedent

established b
y

most commercial exchanges in this
country as well as in Europe , among whom it has a

l

ways been customary to limit to a more o
r

less ex
tent the hours for trading . ”

These allegations o
f

the answer were supported

b
y

the evidence o
f
a number o
f

witnesses . ( See ap
pendix to this brief . )
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Upon the motion of appellee the court struck out
paragraph VI of the answer . ( See Point V of this
brief.)
Upon a final hearing the court , after hearing evi
dence , entered a decree (Rec ., 165 ) adjudging that
by enacting and enforcing such rule appellants had
become parties to a combination or conspiracy to re
strain interstate trade in violation of the Sherman

Anti -trust Act , and permanently enjoining the Board
of Trade “ and it

s

members and a
ll persons acting o
r

claiming to act for or on behalf of any of it
s

mem
bers * * * from carrying out o

r attempting to car

ry out ” such conspiracy , o
r any other like combina

tion o
r conspiracy , and from agreeing o
r acting to

gether directly o
r indirectly for the purpose or with

the effect o
f fixing o
r maintaining a certain price

o
r any price for grain for any specified time o
r

times .

ERRORS RELIED UPON .

1
. That the court erred in finding that the de

fendants were parties to a combination o
r

conspiracy in restraint o
f

trade , and in enter
ing a decree in favor o

f appellee .

2
. That the court erred in not dismissing the bill

for want of equity .

3
. That the decree is erroneous , because it en

joins intra -state commerce .

4
. That the court erred in striking out paragraph

VI of the answer .

5
. That the decree is too broad in that it enjoins
future acts o
f

defendants respecting the fix
ing o
f prices , which acts are in no way similar

to the rule in question .
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ARGUMENT.

POINT I.

THE SCOPE OF THE RULE .

The rule affected only bidding by members of this
exchange.

It related only to buying and selling of grain “ to
arrive ,” that is , grain purchased for shipment within
a specified time to Chicago .

It did not apply to grain in store or on track in
Chicago . ( See also , Rec . , 94 , 146. ) A member could
any afternoon after the close of the “ call ” buy
grain in elevators or cars in Chicago at other than
the call price without violating the rule.

These contracts “ to arrive ” are essentially con
tracts for future delivery , and differed from the other
contracts for future delivery made on this exchange
only in that the times of delivery , instead of being

confined to some day in a named month , are , because
of the time consumed in transportation , somewhat
uncertain .

Another feature of this trading “ to arrive " is ,

that ( except between members of the Board residing

in Chicago ) it usually starts with a bid upon a post

card mailed in Chicago . This is especially true as
to so much of this trading as will be claimed to be
interstate in character .

This necessarily places a practical time limit upon

the restriction imposed by the rule ; for the postal

>
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cards containing the prices must be deposited in the
Chicago postoffice in time to reach the addressees
early enough to enable them to get their telegraphic
replies back to Chicago by 9:30 o'clock the next morn
ing . ( Rec ., 114 , 115. )

Many of these mails close at 3:45 p . m . , and the
final mails close between half past five and half past

six o'clock . ( Rec ., 114 , 115. ).

Some time is consumed in the clerical work ofwrit
ing the bids and getting them into the postoffice. In
some cases the bids are printed.

Occasionally , however , where the business was of
enough volume to warrant the expense , the bids were

sent by day letters or telegrams. Generally the aim
prior to the adoption of the rule was to have these

bids ready by about two o'clock , but if certain con
ditions arose , it might be late in the afternoon . (Rec. ,
21 , 114 , 115. )

Hence in practice the restriction was at best only

for a period of two or three hours at the end of the
business day .

Again the rule applied only to bids sent out from
Chicago after the close of the call at about two o'clock
p. m . It imposed no restriction whatever upon this
bidding between 9:30 a . m . and the close of the call.
A large part of this bidding for grain " to arrive "
took place during the market hours. ( Rec., 100, 107. )
Again , the rule imposed no restraint upon any

member in buying , as members often did , grain to be
shipped to other markets than Chicago . The rule
applied only to grain bought on “ Chicago weights

and inspection ," and to be shipped to Chicago . ( Rec ,
94. )
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There was no restriction upon the sending out of
bids after the close of the call , but only upon the
fixing of the prices to be inserted in such bids .

In other words, the rule required members, who
desired to buy grain “ to arrive,” to make up their
minds before the close of the call , what price they

wished to pay that afternoon . It also made it to
their interest to bid on the call, and if they did not
there get sufficient grain , to see that the final bid on
the call was high enough to enable them to bid the
country . It thus ineffect compelled their presence
upon the call.

Hence the real restriction was upon the period of
price -making. The rule required members to desist

from further price-making after the close of the call

(about two p . m . ) until 9:30 a . m . the next morning .

Another feature was that there was no restriction

on the bidding during the call. The price bid to the
country was the final bid on the call ( less the commis
sion ) , and this final bid was the result of all the com
petitive bidding members desired to indulge in .

Thus the question here is , whether a rule of a com
mercial exchange , which operates only upon it

s

mem

bers and limits their price -making a
t Chicago only

about two or three hours at the end o
f

the business

day , is under the trade conditions surrounding that
market a restraint o

f

trade in violation o
f

the Sher

man Aot .

a
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2)

Point II .

THE LEGAL TEST .

*

>

It is not, and could not well be , claimed that this
rule was an attempt to “ monopolize ” commerce ,
within the second section of the Sherman Act ; espe
cially as it imposed no restriction during the major

part of the business day and in some of the terri
tory , within which it was operative , members of this
exchange were in competition with members of other

exchanges .

The first section of the Sherman Act provides that
" every contract , combination in form of a trust ,

or otherwise , or conspiracy in restraint of trade
or commerce is hereby declared to be il

legal.'

The Sherman Act , though an example of terse ,

lucid and comprehensive diction , necessarily used
the most general terms in defining the kind of ar
rangements it sought to interdict . Thus it uses the
phrase “ in restraint of trade."

The correct meaning of this phrase has been much
discussed . Happily this controversy has been put

at rest by the decision of this court in
Standard Oil Co. v . U. S., 221 U. S. 1 .
U. S. v . American Tobacco Co. , 221 U. S.
106 ,

establishing what has come to be known as “ the rule

of reason . "

In the Standard Oil case this court construed the
Sherman Act as prohibiting only " contracts or acts
which were unreasonably restrictive of competi
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tive conditions , either from the nature or character

of the contracts or a
ct , o
r

where the surrounding

circumstances were such as to justify the conclusion
that they had not been entered into o

r performed

with the legitimate purpose o
f reasonably forward

ing personal interest and developing trade ; " but
rather with the intent to do wrong to the general
public , and to limit the right o

f

individuals , thus re

straining the free flow of commerce and tending to

bring about the evils , such as enhancement o
f prices ,

which were considered to be against public policy ; "

and a
s

not restraining acts “which did not unduly

restrain interstate o
r foreign commerce . '

The effect of that decision was to leave it to be
determined b

y

the light o
f

reason , guided b
y

the
principles of law and the duty to apply and enforce
the public policy embodied in the statute , in every
given case , whether any particular act o

r

contract

was within the contemplation o
f

the statute . ”

The American Tobacco case , in reaffirming the
Standard Oil case , held ( p . 179 ) “ that the statute
did not forbid o

r

restrain the power to make normal
and usual contracts to further trade b

y resorting to

a
ll

normal methods , whether b
y

agreement o
r other

wise , to accomplish such purpose . "

The following subsequent cases reinforce these
views :

U
.

S
.
v . Union Pacific Co. , 226 U
.

S
.

6
1
.

U
.

S
.
v . Reading Co. , 226 U
.
S
.

324 .

Nash v . U. S. , 229 U. S. 373 .

Eastern Lumber Assn . v . U
.

S
.
, 234 U
.

S
.

600 .
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Earlier cases were to the same effect .

U. S. v . Joint Traffic Assn . , 171 U. S. 568 .
Hopkins v . U. S. , 171 U. S. 600 .

Anderson v . U. S. , 171 U. S. 615 .

In the Joint Traffic Assn . case , this court said :
“An agreement entered into for the purpose
of promoting the legitimate business of an in
dividual or corporation , with no purpose to
thereby affect or restrain interstate commerce ,
and which does not directly restrain such com
merce , is not, as we think , covered by the act, al
though the agreement may indirectly and re
motely affect that commerce ."

In the Anderson case , this court in sustaining a
rule of an exchange said :

“Where the subject matter of the agreement
does not directly relate to and act upon and em
brace interstate commerce , and where the undis
puted facts clearly show that the purpose of the
agreement was not to regulate , obstruct or re
strain that commerce , but that it was entered
into with the object of properly and fairly regu
lating the transaction of the business in which
the parties to the agreement were engaged , such
agreement will be upheld as not within the stat
ute , where it can be seen that the character and
terms of the agreement are well calculated to
attain the purpose for which it was formed , and
where the effects of its formation and enforce
ment upon interstate trade or commerce is in
any event but indirect and incidental, and not it

s

purpose o
r object . The same is true a
s

to certain kinds o
f agreements entered into be

tween persons engaged in the same business for
the direct and bona fide purpose of properly
and reasonably regulating the conduct of their
business among themselves and with the public .

If an agreement of that nature , while apt and
proper for the purpose thus intended , should

* *
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possibly , though only indirectly and unintention
ally , affect interstate trade or commerce , in that
event we think the agreement would be good . '

The court also held in the Anderson case that the
effect on interstate commerce of the rule there in
question was “ too small to be taken into account .”

Thus the question here is , whether a rule of an
exchange, which prohibits for two or three hours at
the end of each business day its members from par
ticipating in price -making for grain “ to arrive ” at
Chicago , materially directly and unduly restricts
competition or obstructs trade.

Is the present rule anything more than a normal
method of accomplishing the purposes , for which this
exchange was organized and a reasonable exercise
of a legitimate function of the exchange ?

Is it
s prejudicial effect , if any , upon interstate

commerce so direct and substantial as to come within

the Sherman Act , or so indirect and incidental as to

b
e
" too small to be taken into account ? '

The legal test being thus established in determin
ing , whether this particular rule is within the stat
ute , all the facts and circumstances existing at the
time o

f

its enactment , as well as it
s

effect , are to be

taken into consideration .

Anderson v . U.S. , 171 U. S. 605 .

Continental Paper Co. v . Voight , 212 U
.

S
.

266 .

U
.
S
.
v . St. Louis Terminal , 224 U
.
S
.

395 .

In the St. Louis Terminal case , this court held
that it could not b

e determined , whether the Act
violated the Sherman Act without a consideration
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of natural conditions , greatly affecting the railroad
situation in St. Louis . "

While , doubtless , a contract or act may be per se
a violation of the statute that is , so necessarily and
directly a violation as to render the intention anim
portant - still, in a

ll
cases presenting the question ,

whether the act is anything more than a normal and
usual method to further trade , the intention o

r pur
pose o

f

the parties necessarily becomes a fact to be
considered .

U
.

S
.
v . Union Pacific R
.

R
.
, 226 U
.
S
.

6
1
.

U
.

S
.
v . Reading Co. , 226 U
.

S
.

370 .

U
.

S
.
v . St. Louis Terminal , 224 U
.

S
.

394 .

Swift v . U
.
S
.
, 196 U
.
S
.

396 .

In the Union Pacific case , supra , the court said :

“ In determining the validity o
f

this combina
tion we have a right to look also to the intent
and purpose o

f

those who conducted the trans
action from which it arose and to the objects
had in view . ">

POINT III .

THIS LEGAL TEST APPLIED TO THE FACTS .

The bill alleged that the purpose and intent , as

well a
s

the effect , o
f

the rule was to restrict compe
tition and restrain trade , while the answer averred
that such was neither it

s purpose , intent o
r

effect .

Upon the issues thus raised the Government in

troduced n
o

evidence . Its evidence was directed only

to showing the meaning o
f

the rule , how transactions

under it were carried o
n
, the volume o
f trading in

the Chicago market , the number o
f persons partici
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pating therein , etc. It was thus content to stake it
s

case upon the terms o
f

the rule , which it claims to b
e

such that compliance therewith necessarily must re
sult in such restriction of competition a

s is violative
of the Sherman Act .
On the other hand , appellants examined many wit
nesses to show that the purpose and effect o

f

the

rule was harmless , and would have introduced many

more , had not the trial judge suggested (Rec . , 137 )

that to d
o

so would unnecessarily cumulate evidence .

This evidence shows ( Rec . , 97 , 98 , 107 , 22 , 111 ,

142 to 144 ) that the purpose o
f

the rule and o
f

those enacting it was ( 1 ) not to restrict com
petition in trade , but to promote the interest o

f

the

Board o
f

Trade b
y

bettering existing trade condi
tions , under which most o

f

this trading “ to arrive "
had largely concentrated in a few hands , and other
members o

f

the exchange were being driven out o
f

this business , and to otherwise better trade condi
tions , and ( 2 ) to restrict reasonably the hours for
trading , and thereby promote the health and com
fort of members . (Rec . , 98. )

In other words , the evidence shows that one pur
pose was to improve market conditions b

y providing

a more competitive public market , and inducing

more members to participate in this trade . ( Rec . ,

2
2
, 111. )

The rule itself declares that it is the intent of
this rule to provide for a public competitive market
for the articles dealt in , and that with such market
all making o

f

new prices by members o
f

this asso
ciation shall cease until the next business day . ”

This evidence also shows (Rec . , 117 to 122 , 123 ,

.
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125 , 126 , 129 ) that one effect of the rule was to ben
efit the country shippers , including the numerous
corporations organized by farmers to facilitate the
marketing of their crops . In one state alone , Iowa ,
the evidence shows that there were from 330 to 340

farmers ' companies having about 65,000 farmers as
their stockholders . (Rec . , 119. )

The managers of three of these farmers ' elevator
companies — one of them having been at one time a
candidate for Governor of Iowa , and none of them
being a member of this exchange — testified that this
Call rule was beneficial to them , and specified among

it
s

benefits that it enabled them to participate in this
trading “ to arrive , " and also furnished them better
information o

f

the Chicago prices o
n grain “ to a
r

rive , ” thus enabling them to buy grain upon a

smaller margin o
f profit , and that under the rule

they were not confined — as they had been before

the rule — to the delivery of grain arriving in Chi
cago o

n any particular railroad , but could fulfill

their contracts with grain arriving o
n any railroad .

Several members o
f

the Board o
f

Trade , who act

a
s

commission merchants for these farmers ' compa

nies , testified (Rec . , 130 to 133 ) to the same effect .

Three members o
f

the Board o
f

Trade , whose
business is buying grain in Chicago to ship east ,

also testified (Rec . , 137 , 140 , 141 ) that the rule bene
fited their business , in that it enabled them to ac
quire grain for their shipments through purchases
upon the call o

f grain “ to arrive , " and that thereby
they were enabled to accept lower bids from the

east , because they were able to operate o
n

smaller

margins o
f profit .

>
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A number of members of the Board of Trade testi
fied - and many more would have testified , if the
court had not regarded the evidence as unduly cumu
lative — that the rule benefited trade (Rec . , 98 , 105 ,

107 , 11 , 133 , 136-142 , 144, 147 ) by increasing the num
bers of bidders for grain " to arrive ,” by bringing
more of that trade into the open market during mar
ket hours, by making more generally known the aft

ernoon bid price for grain “ to arrive ," and by creat
ing through an increase of bidders a more competi

tive price than that prevailing before the enactment
of the rule . Some testified that the rule increased

prices by reducing the risk , and thereby the margin

of profit, of the middleman . Many of them also
specified as a benefit the fact that the rule permitted
a broader contract , under which grain arriving on
any road could be delivered upon these contracts for
grain " to arrive ."

Several of the few large dealers and owners of ele
vators , against whom the rule was aimed, were
called to testify by the Government (Rec ., 95 , 99 , 100 ,

105 , 106 ) , but none of them testified that the rule

was really restrictive either as respects the volume

of the grain affected or the prices thereof . Indeed ,

James A. Patten , a member of one of the largest
of these grain buying firms, and the largest indi
vidual grain dealer in the country , testified that in
his judgment the Call rule did not affect prices .
(Rec . , 105. )

For the convenience of the court and to avoid an
undue enlargement of this brief , some of the evi
dence of these witnesses is set out in an appendix to
this brief .

6
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Thus the uncontradicted evidence shows that this

rule did not restrain trade , nor restrict competition .
At least , if it did , such restriction was only inci
dental , and “ too small to be taken into account .”
For while the period of price -making was thereby
reduced , the rule brought into this kind of trading

many more bidders , whose participation therein

made the afternoon price for grain “ to arrive " a
much more competitive one than it was before the
rule was enacted .

The only effect of this rule on the bidding was to
compel bidders to make up their minds a little ear
lier in the afternoon , what price they were willing

to bid that afternoon for grain " to arrive," and to
subject this price to a stimulating influence from the
open bidding by other traders .

No witness testified that the result of this rule

was to lower prices . Some testified affirmatively

that it had no effect whatever upon prices . Others
thought it bettered prices to the producers without
increasing it to the consumers . (Rec ., 118 , 124, 129. )

Indeed , when the conditions are analyzed , it is dif
ficult to see how this suspension of price-making for
two or three hours at the end of the day could preju
dicially affect competition .

The rule did not change the times when the coun
try shippers received their bids . These were fixed
by the mail schedules . It only required these Chi
cago bidders to be a little more expeditious in de
termining what prices they would bid .

Nor did this reduction in the hours of price-mak
ing lessen the volume of such trading in Chicago .
The quantity of wheat for sale was not by this rule
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reduced one bushel . Nor did it reduce the number
or requirements of those who needed the nourish

ment furnished by the existing supply of grain . It
affected neither the supply nor the demand .

Nor is it conceivable how it could in any substan

tial way have affected the prices obtainable by own
ers of grain . Its only effect was either to bring
competition into play a little earlier in the day or
to postpone it until 9:30 a. m . the next morning .

Persons bidding in Chicago for grain " to arrive "
there do so , because they know of a use , to which
they can probably put the grain they bid for. They
want it either for, or to sell at once to , millers , ex
porters , etc., or to hold until others will later
take it off their hands at a profit. Is it at all prob
able that the number of these persons wishing to
buy grain " to arrive " for one or the other of

these purposes , or the quantity each wanted , was les

sened by an inability to bid for it other than the

call price between 2 o'clock one day and 9:30 o'clock
the next ? If the miller , exporter, or speculator
wants the grain , he will want it just as much the
next morning. If he is not able to get it upon the
Call or subsequently at the Call price , he will buy it
the next morning , because the reasons , which induce

him to want it , are not at all affected by this short
suspension of trading in the afternoon .

Nor will prices be thereby affected ; for the specu
lator , miller, or exporter fixes his price from a con

sideration of the supply and demand and other trade

conditions , which this rule did not affect .

Thus how can any one affirm that the competition ,

if delayed until the next morning , will not be as keen ,
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and result in as good prices , as if it took place
in the preceding afternoon , or that by inducing the

attendance at the call of prospective bidders for
grain “ to arrive " and thus subjecting them to a
stimulating influence from the open bidding there ,
prices will not be beneficially affected sa much as,
or more than, the suspension of bidding at the end

of the day will prejudicially affect them . How can
it be certainly affirmed that compelling traders to
bid the call price for any grain they wish to
buy after 2 o'clock any afternoon will not lead them
to pay more than they otherwise would as often as ,

or more often than , it would prevent them from pay
ing , more than the bid price.

In short , to use an expression of this court, is not
the restraint of trade, if any , imposed by this rule
" too small to be taken into account ? "

It may be accurately described as a rule , which
somewhat reduced the time of price -making, with
out prejudicially affecting prices, and it is difficult to
see how it violated the Sherman Act .

This evidence also shows that this rule was only

a normal method of accomplishing some of the ob
jects , for which this organization was created— “ to
maintain a commercial exchange ” and “ to secure
to it

s

members the benefits o
f

co -operation in the fur
therance o

f

their legitimate pursuits . " These o
b

jects were furthered a
s follows :

It shortened the hours of price -making , and there
by contributed to the health and comfort o

f

mem
bers .
It also forced more of this trading “ to arrive ”

into the regular trading hours , and upon the ex
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change floor, thus distributing it among more mem
bers and thereby rendering it more profitable to be a
member of the association .

It also carried to country shippers in a wider area
a prompter knowledge of the prevailing prices for
grain “ to arrive ," and thereby encouraged more
country shippers to ship their grain to the Chicago
market .

It also prevented an undue concentration of this
kind of trading among a few large dealers , who could
more readily agree upon a bid to be sent out to coun
try shippers .

It also facilitated this trading “ to arrive " by
enabling participants therein to fulfill their contracts
by delivering grain arriving upon any railroad enter
ing Chicago .

It also placed country shippers in closer touch
with the Chicago prices , and thereby enabled them
to accept smaller margins of profit, thus increasing

the prices to farmers and making the Chicago mar
ket a more attractive one to ship to .

It also enabled the grain merchants of Chicago ,
who sell to millers, exporters and consumers , to
work upon a closer margin of profit, and thereby to
pay more for their grain in Chicago , or sell it cheap
er , thus making the Chicago market more attractive

to shippers and grain buyers .

These results a
ll helped to make the grain market

maintained b
y

this Board o
f

Trade a larger and bet
ter one for shippers , and the exchange a more profit
able one for traders to be members of .

A rule which accomplished these results surely
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must be deemed a normal method for promoting the
business of the association .

This will be more apparent when we consider
what are the proper functions of an exchange .

The comprehensive purpose of this exchange , as
declared in it

s
enumeration o

f objects , is “ to main
tain a commercial exchange . "

No exchange can exist unless it attracts members .

Few will join or remain in an exchange , unless it is

to their personal interest to do so . An exchange is

a
n expensive thing to maintain . The yearly expense

o
f

this exchange is about $395,085.26 . (Rec . , 115. )

The principal source o
f

revenue o
f

all exchanges is

from the dues collected from its members . Thus , to

induce persons to b
e members o
f

a
n exchange , the

value o
f

the benefits it confers upon a member
should exceed his share o

f

the cost o
f maintaining

the exchange .

The chief benefit to members — as well as the chief
utility to the public — is the maintenance o

f
a market ,

and the broader that market — that is , the larger

the volume o
f

its trade and the number o
f

its trading

members — the greater the advantage to the members

a
s

well a
s

to the public . The Chicago Board o
f

Trade is a greater exchange than some o
f

it
s

rivals ,

because it has more active members and attracts a

greater volume o
f

trade , and it thus provides a more
constant market .

The very idea o
f

a
n exchange suggests a
n exclu

sion o
f persons , and consequently some restriction

o
f

free competition . An exchange cannot establish
and maintain a market without resorting to restrict

a

а .
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.

ions , which necessarily somewhat impair the right
of both members and non -members to trade.

Thus it is the function of every exchange to main
tain a trading room , where it

s

members may meet to

trade . This bringing together o
f

traders to a par

ticular place is what makes a public market . In

doing this every exchange does and must provide

that non -members may not personally trade there ;

for this compels them to become members , or to em
ploy members a

s their agents . This is in a sense a

restraint upon trade . But no one will claim that it

is an undue restraint of trade within the Sherman
Act .

S
o
- although this exchange does not d
o somit is

a legitimate function o
f

a
n exchange to limit the

number o
f

it
s

members with a view to making it
more profitable for persons to become members . This
somewhat restrains trade b

y

preventing many per

sons from participating personally , either for them
selves , o

r
a
s agents , in the trading on the exchange .

Yet no one will claim that to be a restraint of trade
within the Sherman Act .

Again , most exchanges exercise the right to com
pel their members to refrain from trading with sus
pended members , and whenever this has been called

into question the courts have sustained it .

Gladish v . Kansas City Exchange , 113 Mo.
App . 726 .

But clearly that is not a
n

undue restraint under
the Sherman Act .

Again , many exchanges find it necessary , in order

to maintain a high character o
f

business integrity
among members and induce persons to b

e

mem
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bers , to prescribe , and to compel members to con
form to , minimum rates of commissions . This has

also been generally recognized as a legitimate func
tion of an exchange , and in the few instances in
which it has been questioned the courts have sus
tained its legality.

Board of Trade v . Dickinson , 114 Ill. App .
295 .

State v . Duluth Board of Trade , 107 Minn .
506 .

Yet these rules do restrain trade by restricting

competition in commission rates among members ,

whom outsiders desiring to buy and sell on
these exchanges are obliged to employ . Will any
one contend that such a rule is an undue restraint of

trade, or anything more than a normal regulation
reasonably adopted to accomplish the purposes , for
which exchanges exist ?

Most exchanges also exercise the right to confine
trading by their members within certain trading

hours , and to suspend or expel members trading at
other times . The evidence shows ( Rec., 159 , 163 ) that
every important exchange in this country does
this. It is one of the recognized and usual func
tions of exchanges ; for the shorter the hours the
more active and constant is the market. The volume

of trading being dependent entirely on other condi

tions , it follows that the maintenance of trading
hours lessens the interval between individual trades ,

and the shorter those hours , the less these intervals,
the more constant the market and the more success

ful the exchange in creating a market, in which the
public may buy or sell at any moment when it is in
session .
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Another benefit accruing from restricted market
hours is the promotion of the health , comfort and
welfare of members, by securing to them leisure and
freedom from business cares the latter part of the
day.

The Chicago Board of Trade has for years main
tained a rule confining future trading in it

s

ex
change building o

r

in its vicinity to less than four
hours a day . (Rec . , 155. )

In the only case , in which it has been questioned ,

this right o
f

the exchanges has been upheld .

State v . Milwaukee Chamber o
f

Commerce ,

47 Wis . 670 .

This limitation o
f

hours for business or work is

not confined to exchanges . Banks universally pre
scribe and conform to shorter business hours than
other branches o

f

business . Labor unions combine

to shorten hours . Legislatures and Congress com
pel eight hour days for many who work .

Merchants may , within reasonable limitations ,

agree among themselves to limit their business hours

without being guilty o
f

undue restraint o
f

trade .

Stovall v . McCutchen , 107 Ky . 577 .

Yet these rules o
f exchanges prescribing market

hours d
o materially restrain trading at other times

than these trading hours . They not only restrain

members o
f

the exchange in the making o
f

their own
trades , but restrain the trading o

f

non -members , be
cause a large volume o

f

the trading o
f

members is

a
s agents for non -members . Will it be contended

that these rules fixing trading hours unduly restrict
trade , o

r

are other than normal regulations o
f

the
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exchange to accomplish the legitimate purposes, for
which it is organized ? Will it be claimed that Con
gress , in enacting the Sherman Act, intended to abol
ish the trading hours of the exchanges ?

The rule in question is nothing more than a rule
limiting the trading hours of it

s

members , and hav
ing for one of it

s purposes the promotion o
f their

health , comfort and welfare b
y

enabling them to be

free from the anxiety o
f price -making in the later

hours o
f

the day .

True it differs from most o
f

these exchange rules
prescribing trading hours , in that it prohibits dur
ing the non -trading hours members from trading

with non -members , while such rules ordinarily deal
only with trading between members . But this is

a difference in form rather than substance ; for
rules limiting the trading hours between members

in effect restrict trading b
y

non -members . They are
thereby prohibited , during the prescribed period ,

from trading through their agents . A restraint
upon the free right to trade , if injurious to the pub
lic and unlawful at all , must b

e

so when traders

are acting through agents a
s well as when they are

trading personally .

Again a rule o
f

a
n exchange , which prohibits it
s

members from trading with non -members , is in a

sense a restraint upon trade . Yet this court has
held that such a rule does not violate the Sherman

Act .

Anderson v . U
.

S
.
, 171 U
.

S
.

604 .

There the rule o
f
a live stock exchange prevented

it
s

members from trading with other yard traders ,

who were not members , and with those , who traded
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with such yard traders as were not members of the
Association ; but this court held the rule not violative
of the Sherman Act, saying :

“From very early times it has been the cus
tom for men engaged in the occupation of buy
ing and selling articles of a similar nature at any
particular place to associate themselves to
gether . The object of the association has in
many cases been to provide for the ready trans
action of the business of the associates by ob
taining a general headquarters for it

s

conduct ,

and thus to ensure a quick and certain market
for the sale or purchase of the article dealt in .

Another purpose has been to provide a stand
ard o

f

business integrity among the members

b
y

adopting rules for just and fair ' dealing
among them and enforcing the same b

y penal
ties for their violation . The agreements have
been voluntary , and the penalties have been en
forced under the supervision and b

y

members

o
f

the association . The preamble adopted by
the association in this case shows the ostensible
purpose o

f

its formation . In other
words ,we think that the rules adopted d

o

not
contradict the expressed purpose of the pre
amble , and that the result naturally to be ex
pected from a

n

enforcement o
f

the rules would
not directly , if at all , affect interstate trade ,

or commerce . This association does
not meddle with prices and itself does no busi
ness . In refusing to recognize any yard trader
who is not a member o

f

the exchange , we see

n
o purpose o
f thereby affecting o
r in any man

ner restraining interstate commerce , which , if

affected a
t a
ll
, can only be in a very indirect and

remote manner .

The design o
f

the defendants evidently is to

bring a
ll

the yard traders into the association

a
s members , so that they may become subject

to jurisdiction and be compelled b
y

it
s

rules and
regulations to transact business in the honest
and straightforward manner provided for b

y

them . And if , for thepurpose of com

* *

* *
*
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pelling this membership , the association , refuse
business relations with those commission mer
chants who insist upon buying from or selling to
yard traders who are not members of the asso
ciation , we see nothing that can be said to affect
the trade or commerce in question other than in
the most roundabout and indirect manner .

If , for the purpose of enlarging the member
ship of the exchange, and of thus procuring the
transaction of their business upon a proper and
fair basis by all who are engaged therein , the
defendants refuse to do business with those com
mission men who sell to or purchase from yard
traders who are not members of the exchange ,
the possible effect of such a course of conduct
upon interstate commerce is quite remote , not
intended and too small to be taken into account .
* **

* *

A claim that such refusal may thereby lessen
the number of active traders on the market , and
thus possibly reduce the demand for and the
prices of the cattle there set up for sale, and so
affect interstate trade, is entirely too remote and
fanciful to be accepted as valid .
The rules are evidently of a character to en
force the purpose and object of the exchange
as set forth in the preamble , and we think that
for such purpose they are reasonable and fair .
They can possibly affect interstate trade or
commerce in but a remote way , and are not void
as violations of the act of Congress .

The principle thus established in the Anderson
case would seem to be conclusive on this appeal.
For in most respects the two cases are similar . Each
presented the question , whether a rule of an ex
change was a restraint of trade under the Sherman
Act . In each case , the rule , if at all restrictive of
trade , had another legitimate purpose — to promote

the growth and welfare of the exchange. In each
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case , to use the language of this court in the Ander
son case , “ a lessening of the amount of the trade
is neither the necessary nor direct effect,” and
“there is not the slightest evidence that the market
prices have been lowered . ”

In the Anderson case the lessening of the number
of yard traders was held too remote an interference
with trade to constitute a restraint thereof within
the Sherman Act . This is equally true of the lessen
ing of the hours of price -making in the case at bar .
In the Anderson case stress is laid upon the fact
that other traders in Kansas City furnished a suffi
cient market . In the case at bar the absence of any
restriction upon price making between 9:30 a. m . and
2 p. m . furnished sufficient opportunity to a

ll

desir
ing to purchase grain “ to arrive . "

In the Anderson case stress is laid upon the fact
that the object o

f

the rule was to enlarge the mem
bership . In the case at bar , one object of the rule
was to increase the participation o

f

members in this
trading “ to arrive ” and the volume o

f

this trading
upon the exchange , and to thereby make the privilege

o
f

membership a more valuable one .

Thus under the principle o
f

the Anderson case this
Call rule could have gone further than it did , and
have required members o

f

this association to trade

in grain “ to arrive , ” only with other members of the
exchange , and thus have confined a

ll

this trading b
y

it
s

members to it
s

exchange and within it
s regular

trading hours .

The Anderson case also emphasizes a distinction

in the application o
f

the Sherman Act between a

combination o
f persons existing for the maintenance

��
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of a commercial exchange and a combination of per
sons not so associated . For in the Anderson case
this court held that it was not a violation of the
Sherman Act for members of an exchange to bind
themselves not to trade with certain outsiders, while
in

Eastern States Lumber Assn . v . U. S. 234
U. S. 600 ,

it was held that, while one dealer may refuse to deal
with another for any reason appearing sufficient to
him , if a number of dealers agree not to deal with
outsiders , it is an undue restraint of trade .

Nor does the fact that this Call rule , in prescrib
ing the maximum bid to the country after the call ,
required the final bid on the call to be reduced by the
regular commission materially affect the question

under discussion ; for an exchange, having the right,

as already seen , to confine a
ll trading by it
s

members

to certain hours , and to thus limit the hours o
f any

price -making b
y

it
s

members , may also fi
x the price ,

a
t

which it
s

members may buy after those hours .

So an exchange having , as the Anderson case de
cided , the right to require that it

s

members shall

trade only with other members , it may also prescribe

that it
s

members may trade with non -members only

a
t
a certain price o
r during certain hours . For the

greater always includes the less .

Finally , it seems not inappropriate to recall here

that this court , in rejecting the claim that the " pit ”

trading on this same exchange was illegal , said in

Board o
f

Trade v . Christie , 198 U
.
S
.

247 ,

“ that legislatures and courts generally have
recognized that the natural evolutions o
f
a com
plex society are to b
e

touched only with a very
cautious hand . "

>
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POINT IV .
THE DECREE REGULATES INTRA -STATE TRADING .

It will, of course , be conceded that this decree,if otherwise sustainable , should be confined to such
of this buying “ to arrive ” as is interstate commerce .
This kind of trading “ to arrive " is divisible as
follows :

1. Where both the contracting members , including the principal (where either is acting merely as
agent ), reside in Illinois, and the grain involved is
there located .

2. Where the person receiving and accepting the
bid resides in , and the grain is shipped from a state
other than Illinois .

Occasionally , the grain shipped is in Illinois , but
the shipper resides in another state , or vice versa .
But such cases are too exceptional to be considered .
The terms of these contracts do not require the
party accepting the bid to — although he usually does-ship the grain in fulfillment of the contract from
a particular place . He may acquire the grain in
Chicago and there tender it to the bidder , or tender
grain coming in from some point in Illinois, pro
vided he does so within the shipping time mentioned
in the contract , plus the time required for transpor
tation from the residence of the seller to Chicago .
(Rec. , 111, 124 , 125 , 126 , 133 , 138. )
That the decree should not include the first of
these classes of trading will, of course , be conceded .
There is neither interstate transportation, nor an in
terstate sale .
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>
Inasmuch , also , as the contracts in this trading

“ to arrive” do not require shipments of grain
across state lines , even though in the practice much

of such grain is so shipped , it would seem that under
previous decisions of this court none of this trading
" to arrive " is interstate commerce .

Ware & Leland v . Mobile Co. , 209 U. S. 405 .
Engel v . O'Malley , 219 U. S. 128 .

The Ware & Leland case involved the right of a
state to tax brokers , who collected in Alabama or
ders for sales and purchases for future delivery to
be forwarded to and be executed on the New York

Cotton Exchange, and this court held the business not
to be interstate — although it resulted in the making

of contracts between persons who were citizens of
different states - because the contracts entered into

did not compel a shipment of grain across state lines,
the court saying :

“ The appellants are brokers who take orders
and transmit them to other states for the pur
chase and sale of grain or cotton upon specula
tion . When the delivery was upon a
contract of sale made by the broker , the seyler
was at liberty to acquire the cotton in the mar
ket where the delivery was required or else
where . He did not contract to ship it from one
state to the place of delivery in another state .
And though it is stipulated that shipments were
made from Alabama to the foreign state in
some instances , that was not because of any con
tractual obligation so to do . In neither class of
contracts for sale or purchase was there neces
sarily any movement of commodities in inter
state traffic, because of the contracts made by
the brokers .

The delivery , when one was made , was not be
cause of any contract obliging an interstate

*

* *
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shipment , and the fact that the purchaser might
thereafter transmit the subject -matter of pur
chase by means of interstate carriage did not
make the contracts as made and executed the
subjects of interstate commerce ."

In Engel v . O'Malley , supra, the business of mak
ing deposits of money with a banker , with a view to

its safekeeping and transmission to other states was

held not to be an interstate business , because it did
not contemplate the receipt of bailments for the
transmission of the identical objects received to

other states, and that for this reason the case was
in principle similar to the Ware & Leland case .

A sale is not an interstate one merely because the
contracting parties reside in different states ; nor
are sales interstate in character merely because they

give rise to interstate transportation. The trans
portation may be interstate and the transaction of
sale still be intra - state in character . To make the

transaction of sale interstate , the parties should con
template , and their contract should require, the ship
ment of property from one state to another . The
terms of the trading under this Call rule did not do
this .

Hence this decree is reversible in toto .

Furthermore , if the decree be held to properly cover
any of this trading , it is too broad in that its terms
include trading between residents of Illinois for grain

located in that state . While the first paragraph of
the decretal part of the decree is confined to inter
state commerce , clauses (a ) , (b ) and ( c) of the de

cree (Rec . , 166 ) make no such restriction, but are
general and include sales by residents of Illinois to
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other residents of Illinois of grain located in Illi
nois .

For this reason the decree , if it is to be sustained ,
should be modified in this respect .

POINT V.

IT WAS ERROR TO STRIKE OUT PARAGRAPH SIX OF ANSWER .

This paragraph contained the following allega
tions :

“That defendants aver that some years be
fore the adoption of said rule , four or five per
sons engaged extensively in purchasing grain
to arrive in Chicago — andwho were also mem
bers of said Board of Trade - also severally ac
quired by leases from the railroad companies
whose lines terminated in Chicago, or otherwise ,
control of practically a

ll

the grain elevators in

Chicago which were used as public (Class “ A ” )

warehouses , and were conveniently located a
s

respects rail and lake transportation , and
they have since severally operated the same a

s

such warehouses , and have also themselves built
and thereafter operated other like grain ele
vators , they thus together controlling prac
tically all such public grain elevators o

r

ware
houses in Chicago , and each o

f

them combin
ing with his business o

f public elevator proprie
tor that o

f grain buyer ; and each such pro
prietor used his said elevators for the storage

o
f grain purchased and owned by himself . That

this ownership b
y

said grain dealers o
f

said
public elevators enabled them to drive out o

f

such business other grain buyers , which they
did b
y

overbidding such other purchasers of

grain and thus in effect giving away a portion

o
f

their storage charges , and that by reason o
f

this and other advantages which said ware
housemen had by reason o
f

their operating such
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warehouses , said warehousemen were able to ,
and did , acquire a practical monopoly of the
business of purchasing and selling grain to ar
rive in Chicago , and they were thereby enabled
to crush out, and they had prior to the adoption
of said rule in part succeeded in crushing out,
competition among buyers of grain to arrive in
Chicago , and that as a result said warehousemen
had, prior to the adoption of said rule , been
enabled to purchase and were purchasing , more
than three -fourths of a

ll
the grain arriving in

Chicago .

That in conjunction with said terminal ele
vators in Chicago said public warehousemen
had , prior to the adoption of said rule , also ac
quired control o

f sundry smaller warehouses ,

adjacent to railroads a
t many country places

within the principal grain producing states , and
that by arrangement among themselves said
warehousing business was so apportioned
among them that each of them acquired and
controlled exclusively the elevator system o

f

one o
r

more railroad lines or systems without
interference therewith o

n

the part o
f any o
f

said others ; and that it was also a part of

such arrangement o
r understanding between

said elevator owners that the one operating
said warehouse system o

n any such rail
road should b

e the only one o
f

them to bid
for grain ' to arrive in Chicago over said road ;

and that it was also prior to the adoption o
f

said rule , a frequent practice o
f

said elevator
proprietors to agree among themselves each
afternoonupon the prices which all should adopt

in their bids , to besent that day to persons in

the country for grain ' to arrive in Chicago ;

and that by reason o
f

the facts aforesaid many
members o

f

the Board o
f

Trade - who would
otherwise have joined in the bidding - ceased
either to bid on said exchange for grain ' to ar
rive ' in Chicago o

r
to send out bids therefor to

the persons in the country and ceased to solicit

o
r accept from country shippers consignments
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of grain to be sold ' to arrive ' in Chicago ; and
that competition in bidding for grain ' to arrive '
in Chicago had , prior to the passage of this rule ,
become very much restricted ..
Defendants aver that the only purpose or in
tention of said Board of Trade and its mem
bers in adoptingand of its officers and directors
in enforcing said rule other than that of pro
moting the convenience of its members by re
stricting their hours of business — was to in
crease competition among those engaged in buy
ing and selling grain ' to arrive in Chicago by
enlarging the number of members of said Board
who would participate in such bidding for grain
' to arrive ' not only upon said exchange and
among the members of said Board of Trade , but
also the number of those who would send out
bids to the country for grain ' to arrive.' ”

The court struck out this paragraph because none
of “the facts alleged in said paragraph , whether
considered by themselves or in conjunction with
other alleged facts in said answer , constitute a de
fense to said bill . "

All the conditions existing at the time of the en
actment of this rule should be taken into considera

tion . ( See cases cited on p . 13 of this brief.)

The unhealthy trade conditions set up in this
paragraph have been proven in cases before the
Supreme Court of Illinois , in which the Attorney
General secured injunctions to prevent public ware
housemen at Chicago from mixing their own grain

in their public elevators with that of their deposi
tors .

Central Elevator Co. v . People , 174 Il . 203 .
Hannah v . People , 198 Ill. 77 .

In the former case the court said :
"The evidence shows that defendants , as pub
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lic warehousemen storing grain in their own
warehouses , are enabled to , and do , overbid
legitimate grain dealers by exacting from them
the established rate for storage while they give
up a part of the storage charges when they buy
or sell for themselves . By this practice of buy
ing and selling through their own elevators the
position of equality between them and the pub
lic whom they are bound to serve is destroyed ,
and by the advantage of their position they are
enabled to crush out , and have nearly crushed
out, competition in the largest grain market of
the world . The result is , that the warehouse
men own three - fourths of all the grain stored in
the public warehouses of Chicago , and upon
some of the railroads the only buyers of grain
are the warehousemen on that line. In
this way they use their business as warehouse
men to drive out competition with them as buy
ers .

* *

>

Appellants expected by evidence in support of
this paragraph , to show that, despite these decisions

of the Illinois Court, this unhealthy trade condi
tion existed at the time of the enactment of the rule ,

and that a desire to eliminate this feature of the
trading was one of the purposes of enacting this
rule . The trial court , however , not only expunged

these allegations as immaterial, but excluded the
evidence tending to prove them .

And why was it not proper to do so ? It would
have tended to disprove the charge of the Govern
ment that the purpose of the rule was to restrain

trade , and would have helped to support the claim
of appellants that this rule was enacted in the proper

exercise of a legitimate function of the exchange

the improvement of trade conditions .

Surely the exchange's right to proceed in this di
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rection is not limited to acts, which are not violative
of law . The fact that a state may be vested with
power by civil suit or criminal action to abate an
unhealthy trade condition , is no reason why a com
mercial exchange , within its limited sphere and
through the exercise of it

s disciplinary power over
its members , should not be permitted to aid in bring
ing about a healthy trade condition .

Why should a
n exchange suffer from inadequate

state laws o
r

the lax enforcement o
f

laws ?

Why may it not supplement the efforts o
f

the

state to suppress monopoly ?

POINT VI .

THE DECREE IS TOO BROAD .

This is true a
s respects appellants , and more so

a
s respects the members o
f

the Board .

In suits to enforce the Sherman Act this court has
held that the Government must b

e confined to spe

cific violations , and that a decree for the Government

should not contain general prohibitions , which are
tantamount to enjoining defendants from in any way
violating the Sherman Act .

Swift v . United States , 196 U
.

S
.

375 , 401 .

а .

Clauses ( b ) and ( c ) o
f

the decree (Rec . , 166 )

plainly violate this principle ; for in addition to en
joining the enactment o

r

enforcement o
f , any similar

rule paragraph ( b ) enjoins not only the Board o
f

Trade , but a
ll

it
s

members from “ agreeing o
r acting

together , o
r

with one another , expressly , o
r im
pliedly , directly o
r indirectly , for the purpose o
r
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with the effect of fixing or maintaining a price on
the articles, corn , oats , wheat or rye , for any speci
fied time or times .” Clause ( c ) is open to the samec

objection .

While these provisions of the decree do not seri
ously embarrass the appellant Board of Trade , as
it does not engage in any business whatever , they
may embarrass its members .

It is , therefore , suggested that this decree , if it
is to stand , should be confined to enjoining the en
forcement of or compliance with , the Call rule in
question , or any other similar rule or method .

Respectfully submitted ,

HENRY S. ROBBINS ,

Counsel for Appellants .





APPENDIX .

Testimony as to the purpose and effect of
the Call Rule .

GEORGE R.NICHOLS testified ( rec . p . 107 ) :
“ I had something to do with the formulation of
this Call rule . I was chairman of the Committee that
got the rule up , and explained it to the members ,
and caused its adoption . The trade conditions which
led up to the adoption of this rule were , that there
seemed to be a concentration of the handling of cash
grain in and out of Chicago in a few hands . *** I was
approached with the idea that there might be some
thing wrong in our rules, and suggested that I be
able to suggest a remedy . I found that the diffi
culty of distributing a responsibility for conditions
was somewhat mixed . It arose largely , in my per
sonal opinion , from neglect of the enforcement of
our closing rule as to when members of the Board of
Trade should make prices . We had a rule that at
1:15 a

ll making o
f prices would cease on the commod

ities dealt in on the exchange ; that rule had been neg
lected for years , and a system had grown u

p

whereby

more o
r

less trading was done outside o
f

the regular
trading hours , those trading hours having been ar
rived at after years o

f experience . And the Call
rule was devised so a

s to possibly extend the hours

o
f trading in the afternoon to the satisfaction o
f

everybody without curtailing the trade any .

I have nothing to add to my answer except to em
phasize what I have said that the intent of the rule

*

1



ii Appendix

was to improve trade conditions, to widen the mar
ket , both as to volume and to attract more buyers
and sellers . "

Mr. MERRILL , Secretary of the Board of Trade , tes
tified as follows ( rec . p . 98 ) ::

*

“ Prior to the enactment of the rule , the conditions
were such that the grain arriving at Chicago was
being received by a fewer number of persons or firms
than it was afterwards , when the rule was put into
effect . The object of the rule , in a large way , as I
understand it , and have always understood it,
was to increase public market bidding, increase com
petition , and facilitate doing business openly in the
open market ; and second , to give us reasonable hours
of closure in which to finish up our office work , do
our banking , get out our mail, and get away from
our business ."

W. N. ECKHARDT , a member , testified ( rec. p . 111 ) :

*

“ I was one of the original committee which was
asked to formulate the Call rule , and worked there
for . The rule did pass and after the enactment I
served as chairman of the committee for a number

The number of concerns hand

ling this grain from the West either on consignment
or to arrive had dwindled to a few in number . The
business was small . That is the prime
condition which promoted the enactment of the rule .”

of years.

�
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J. P. GRIFFIN , President of the Board of Trade , tes
tified ( rec. p . 142 ) :

*

“ I took part in the formulation of this rule , and
the securing of its adoption . I was chairman of the
committee which brought the Call rule into life .
A great deal of dissatisfaction had arisen

over conditions in several quarters, notably among
the smaller merchants on the Board of Trade , and
among the country elevators , Farmers ' Cooperative

Elevators , and kindred concerns interested in buy
ing grain from the farmers and shipping the grain to
this market . The complaint that was made finally

was that the market was becoming virtually a closed
market ; the tendency was toward concentration of
business in the hands of comparatively few . The
smaller merchants on the Board rebelled ; they

claimed they were being driven out of business , that
they were denied equality of opportunity to engage
in that business . The directors received the

communication from the members , and it resulted in
the President appointing a committee of seven , who
were instructed to go into this question very thor
oughly , thresh it out from every angle, and report
back . The volume of business that was be

ing done in the open market of this character that

is under discussion , had dwindled down to small pro
portions, in so far as the trade colectively was con
cerned .

The first cure that was virtually agreed

upon , was to enforce the closing rule , which had not

been literally enforced in regard to this particular

branch of the business for a good many years . That
rule in substance provided that all transactions in

*

*

* *:
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commodities for future delivery should be confined
to the hours of 9:30 to 1:15 except on Saturday ,
when the hours were 9:30 to 12. The theory of the
Committee * was that even though there were

situations which might give preferential advantages

to certain interests , if they were forced to do their
business in the open market , subject to daylight, sub
ject to the open competition of a

ll persons engaged

in business o
n

the Board o
f

Trade , while they might

b
e the recipient o
f

some advantages , they could not
use them to suppress o

r

drive out competition . That

was the underlying thought a
t

that time . However ,

a good deal o
f

consideration was given to the fact
that this custom o

f trading in this character of grain

outside o
f

hours had grown to a point where there
was more o

r

less demand o
n

the part , first , of the
countryman ; the country grain dealer , producer and
shipper ; and also on the part o

f

the shipping inter
ests into this market , who frequently secured their
sales that way . The result was that instead o

f fol
lowing the first plan that had been agreed upon , as

a second plan this Call rule was adopted . In the
Call rule we aimed - and it was the intention and
object o

f

the framers o
f

the Rule , that so far as

practical , to force the trading in grain to arrive into
the open market during the hours o

f regular trading ,

when all the members o
f

the Board of Trade were
present , and could participate in the trading , if they
wished . Coincident with the Call Rule ,

the closing rule o
f

the Board was also amended , that
the member trading in o

r

under the operation o
f

the

Call rule would not be subjected to discipline . "
* *
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CALEB H. CANBY , a former President of the Board
of Trade , testified ( rec . p . 22 ) :

“ It is the intention of this rule to provide for a
public competitive market for the articles dealt in ."

RESPECTING THE EFFECT OF THE RULE .

* *

* *

EDWARD G. DUNN , who was not a member of the

Board of Trade , but at one time a candidate for
Governor of Iowa , and a grain dealer at Mason
City, Iowa , testified ( rec . pp. 117-122 ) :

“ From the time I entered the business in 1903 ,
up to the time the Call rule was established , we got
no bids ,—at least my company did not . After the
Call was established , the different commission
houses , with whom we did business here in Chicago ,
sent out bids nearly every day. Before
the rule was established the only thing we had to
guide us would be what we country men call the
‘ speculative market . ' The company I
was interested in , while I was the heaviest stock
holder , was composed of about one hundred farmers ,
and they would usually telephone in if they were at
all interested , and ask us what the market was , and
we would tell them what was the bid to arrive price
at Chicago . While I was actively connect
ed with the business , I usually knew by 2:30 what
the Call bid was , and we used that as a basis , large
ly , to buy for the next day. This knowledge enabled
us to buy on what you might call a steadier margin
of profit. The average price to the farmer
was higher under the Call rule than before .
My opinion is that the effect of the Call rule was

* *

>

* *
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* *

*

* *

beneficial , that the farmer got a higher price for his
grain. It could be handled on a less margin of profit
than itwas when we had to speculate on it . My cor
poration is what is known as a farmer elevator
company . They are corporations organ

ized under our state law by which the farmers han
dle their own products. The stock of the corpora

tion is owned and controlled by the farmers of the
community . Before the Call rule we ex
perienced a great deal of difficulty in carrying on

that business , espceially in the earlier days of my
experience , when we found ourselves the victims of

what I call unfair competition . Some people would
not deal with us .

It might al
l

b
e summed u
p
, so far as we people in

the country were concerned , as dealers and farmers ,

in this answer . That prior to the Call rule we were
the subjects o

f

rather intermittent and unfair com
petition .

Unless you were able to get the bids o
f

certain

firms here who were large buyers o
f grain , you were

a
t
a distinct disadvantage before the Call rule was

established . After its establishment that disadvan
tage disappeared and w

e

were o
n

a
n equal basis with

the same chances that the other fellow had . I can
only speak o

f

Northern Iowa ; we have

about 375 such companies , corporations organized
for the profitable marketing o

f

their crops in as

many different towns . They run from 100 to as

many a
s

400 farmers in each company .

The farmers largely market their crops through

these companies . For a couple of years I was Sec
retary of the organization in Iowa , and I had in that
organization about 65,000 farmers belonging to from

* *

* *

*
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*

* *

* *

*

*

* * *

330 to 340 companies at that time . In
other words , whenever we organized such a company

the competition usually attempted to run us out of
business ; and they succeeded sometimes and made

it very hard , until the Call rule was established .
By reason of this Call rule we bought on

a closer margin . I would not say a higher price .
We had our commission houses offering

and selling on the Call . Before the Call

we consigned to them . We could not sell them any
thing. We did not receive bids from them prior to
the Call rule . We had to ship our grain in ,

and it used to take nine or ten days for it to arrive
here and be sold by sample . Prior to the
Call traders in Chicago never offered me anything

in the three years that I was in business . Prior
to the institution of the Call I was never able to
get a bid out of Chicago . I had to ship it in , con
sign it in here, and have it sold on sample tables
on the Board of Trade . If you will per
mit me to explain that ,—not only that, but I have
shipped grain down here to Chicago and went up and
tried to sell it when it was here on track to those

men and they would not buy it from me .
I guess they had me on the black list because I was
a farmers company .

The big line elevator men of our state , a large
number of whom were Chicago operators , had
formed an organization in our state , by which out
of an office in Des Moines they fixed the price down
in the state . It was to get away from that condi
tion that we people formed a local company and
bought an elevator of our own. ”

* * *

* *

**
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GEORGE HUBBARD , a grain buyer and shipper of
Mt. Pulaski, Illinois , testified ( rec . pp . 123 , 125 )
that in addition to the regular grades of grain , which
were necessary in future contracts , there were what
is known as commercial grades , and that “ prior to
the establishment of the Call rule , there was no

means of knowing what commercial grades were

worth during the balance of the afternoon ; " and
further testified as follows :

“ The adoption of the Call rule and establishing

those prices , the closing price , established a market

for those several grades of grain that we could sell
or accept any time up until a certain time the next
day , 9:15 or 9:30 as a rule . It to me , in conducting
my business , seemed quite an advantage ; it estab
lished a market for our commercial grades of grain
for practically the twenty -four hours of the day ;
that is , any time during the business hours.

That is , the establishment of the Call price and the
transmission of that information to me and others

in the country enabled us who were buying from the
farmers to know that afternoon what the bid price

of that day was , instead of waiting until 9:30 the
next morning. The effect of this was to
give us an assured market. That being the
case , I feel that that element of risk was removed
and we possibly were enabled to handle our grain

upon a little closer margin . That would result in

a higher price to the farmer, and it gave us this
advantage ; that by selling our grain upon the call
market , we could fi

ll

that sale from any road ; while,

if we sold it direct to some buyer upon the Illinois
Central — that is , where I am located — we would b
e

* *

*
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*

compelled or required to fi
ll

our sale b
y grain orig

inating on that road , and that a
t

some times would

b
e quite a disadvantage , in this way ; * * I would

buy some corn for thirty days from the farmer and
sell it to be delivered to Chicago for thirty days '

shipment . The roads might break u
p
, the weather b
e

bad , and our farmers would b
e unable to deliver

that corn to us . We would be held to deliver that

corn to the person who purchased it here . If the
market was higher in a

ll probability he would charge

u
s something for giving u
s

a
n

extension o
f

time . If

the market was lower he would cancel our sale on us

and we would b
e the losers ; we would lose our sale ,

and we would still be bound to take the corn from

the farmer and have our sale cancelled and have to

sell the corn a
t
a lower price perhaps when it came

in . And under the Call rule , if we had that corn
based o

n

the price Chicago we could have the rep

resentatives whom we sold it through buy that corn
for us here and deliver it . If the market was lower
we would get the benefit o

f
it , and if the market was

higher we could sell it , fi
ll

our sale , and re -sell our
corn . That was due to a more restrictive contract

under the old system than under the call system .

Prior to the Call rule in accepting bids on grain to

arrive , the contracts contemplated shipment b
y par

ticular railroads . They were invariably made o
n

that basis . Certain Chicago buyers on ce
r

tain roads bought and handled grains o
n

certain

roads and other buyers did not buy o
n

those roads
or did not care to . Under the Call rule we

were able to buy o
n

the call the grain arriving o
n

other roads and deliver it on our contract .

That being the case [ a higher price in other mar

*

* *
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kets ] we could have our representatives in Chicago
buy that corn on sample over here on ' change and fill
our sale here, and we could divert our corn elsewhere ,

and take advantage of that advance , and that would
give us an advantage to pay an additionl price for
the other farmers ' grain . This opportunity did not
exist before the Call rule . We had to sup
ply it on that road . The establishment of the call
increased the number of bids that we got out from
Chicago for grain to arrive , both as respects the
number of points reached by the bids , and in respect

to the territory covered by our bids . We received

more bids in our towns from the Chicago market
after the Call rule than we did before .

In our territory the Chicago buyers would not ob
tain these grains unless they had bid above compet
itors from these other markets. "

* *

J. A. HENEBRY , the manager of one of these farmer
elevators , having about 340 farmers among his
stockholders , testified ( rec . 126 ) :

“ Before the Call prices came into effect it was
more difficult to arrive at a price to pay the farmer
than it was after the Call came into effect . The

bids were so uncertain and they were not as reliable

as the call price , or the call bid . Under the Call rule

we ascertained the price earlier than we did under

the old bidding system ; so that we knew

in the afternoon the prices of our commercial grades

under the Call system , whereas we would not know

until the next morning, if at all, under the old sys
tem . I believe we received more bids
under the Call than we did otherwise . To a large

extent the contracts used under the old system were

* *
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confined to arrivals upon a particular railroad ,
whereas the contracts under the Call system contem
plated grain arriving upon any railroad that came
to Chicago . That had an advantage to
men in our business .

What I said a few minutes ago that I had more
bids, I meant bids from more persons . We had
difficulty in getting our bids before the Call rule.

We had to seek them , and in seeking them
we were turned down in a good many cases . After
the Call rule we could get them more readily than we
could before the Call went into effect . '

We got bids during the session as well as after
the session , and the bids during the session differed
from the bids after the session oftentimes . "

*

* * *

WILLIAM J. Ray , Secretary of the Farmers Grain
Dealers Association of Iowa , and the manager of
a farmers elevator having 160 farmers , as stock
holders , testified ( rec . 129 ) :

“Under the Call rule I acquired a knowledge of
the price in the afternoon ; this I did not acquire
before the Call rule and this enabled me to buy grain

upon a smaller margin with a consequent better price

to the farmer than prior to the Call rule ."

The foregoing witnesses were not members of the
Chicago Board of Trade .

Members of the Board of Trade also testified as
to the effect of the rule as follows :

MR . GRIFFEN , the President ( rec. p . 144 ) :

“ The first and most important effect in my opin
ion of the Call rule was that it forced the
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business into the open market . The second, and to.

my mind equally important , effect of the rule was
that it scattered the business ; that it in .
creased the number of persons engaged in that activ

it
y
, and increased proportionately the business o
f

those who had formerly been engaged in it . By per
sons engaged in the business , I mean both buyers
and sellers o

f grain .
As a general conclusion , I would say that it nar
rowed the margin of profit , and had the tendency to

perhaps increase moderately the prices netted the

producer , without increasing the cost to the con
sumer .

The effect o
f

the Call on competition , in my judg .

ment , was that it increased competition in the buy
ing and selling o

f grain to arrive . ”

* **

Mr. MERRILL , Secretary of the Board of Trade , tes
tified ( rec . p . 98 ) :

“ The effect o
f

this rule was that it facilitated buy .

ing on the part o
f my firm b
y

reason o
f

the grain
being sold o

n

the exchange during exchange hours .

Our business was buying and filling orders placed

with us b
y

millers and jobbers in the east ; and we
bought our grain o

n

the exchange , in our practice
bidding the country for it ; and the effect of this
rule was to bring more grain onto the open market

o
f

the Board o
f

Trade where we could get at it and
buy it . After the rule we had more people to buy
from than w

e

did before . More people were offer
ing us grain o

f

the kind and character we wished to

ship east to millers .

The Court : How did that result come about ?
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A. It was accomplished , as I understand the logic
and reasoning of it, by bringing more grain, under
free and open competition of a large number , and a
larger number having it to sell . My understanding
would be that it did that by reason of the larger

number being enabled thereby to buy grain in the
country . Prior to the enactment of the rule , the
conditions were such that the grain arriving at Chi
cago was being received by a fewer number of per
sons or firms than it was afterwards , when the rule
went into effect . "

* *

Mr. Marcy , of the Armour Grain Company , testified
( rec . p . 95 ) :

“ In my judgment the Call did not in any way

affect the volume of the grain that came to Chi
cago .

I am familiar with dealings in grain to arrive
prior to the passage of this rule , and also after the

rule was passed . It is rather a hard question to say
whether the passage of this rule had any effect, and

if so , how much , in increasing or decreasing the deal
ing in grain to arrive between the hours of the close

of the Board on one day and the opening of the Board
on the following day . Our company was
a substantial dealer in grain to arrive . Our own ex
perience was that we bought just as much grain to
arrive in Chicago . The rule did not interfere with

that . It may at times have interfered with us buy
ing the grain after the close of 'change up to the
time that ' change opened , and threw the business to

be transacted during 'change hours instead of after

'change hours . My opinion would be that it stopped
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a large volume of this business , from being trans
acted between 'change hours , and held it over until
the opening of 'change the following day.

The adoption of the rule changed no condition
whatever in the market with the exception that it
postponed a lot of buying in the country after the
close of ' change until during 'change hours , and
threw those trades a

ll
in during the open market . '

Mr. STREAM , another large dealer o
f grain to arrive ,

testified , (rec . , p . 99 ) :

“ The conditions which operated in our minds in

fixing the price became fixed a
t

the close o
f

the mar
ket each day . We bid the Call price when we thought

conditions warranted that price . It is almost uni
versally true that those conditions became fixed for
the day before the close o

f

the Call . I mean by condi
tions , the conditions which induced u

s

and others like

u
s

to fi
x

the price that w
e

would bid to the country .
The time that the farmer o

r

the shipper received
his bid was not in any way changed by the Call rule .

We did most of our bidding during the
session b

y

telegraph and over the telephone . "

CHARLES B
.

PIERCE , a member o
f
a large grain buy

ing firm , testified ( rec . , p . 101 ) :

“ I did not notice any marked falling off in our
business after the Call was established , from what

it was before , and I did not notice any effect upon
the prices in our buying and selling . "
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JAMES A. PATTEN , the largest individual grain dealer
in the Chicago market , testified ( rec . p . 105 ) :
6

*

“ I do not think that the suspension of price mak
ing in bidding to the country for grain to arrive
between two P. M. one day and nine thirty the next
morning materially affected prices . *

There are wider conditions than that . That is
just a mere incident. The Call rule did

not, in my judgment, affect prices . Most

of the business is done during the hours of ses
sion . "

*

* *

GEORGE R. NICHOLS , a member of the Board , testified

( rec . p . 107 ) :

“ I observed the operation of this rule after it
went into effect . It increased the number
of buyers and sellers in the market to a degree that
you would have to use the word 'multiply . ' At one
time it was almost impossible to buy grain , which
you might call fresh arrivals of grain , freely in our
market. After the passage of the rule you could buy
or sell with the greatest ease . Both buyers and
sellers appeared , and to such an extent that we were
obliged to install additional table room to accommo
date the samples . The number of persons

who had samples on these tables increased very
largely . That would indicate that the ef
fect of the rule was to increase the number of buy
ers , the number of sellers, and to open wide com
petition in bringing grain into an open competitive
market for sale where the whole world would know
what the transaction was . The attend

*

* * *

**
*



xvi Appendix

ance of buyers and the attendance of sellers tend

to improve market conditions.

The Court : You base that opinion on your own
observation and experience ?

A. That is my experience as a merchant .

The rule immensely improved the condition of the
average member of the Board of Trade en
gaged in that line of business . The adop
tion of this rule had the general effect of drawing

grain both in and out for the public competitive mar
ket during trading hours ; taking it out from the
candle light and into the sunlight.”

* * *

MR. ECKHART , another large dealer in grain to arrive ,
explained that one advantage of the Call rule was

that grain arriving by any railroad running to Chi
cago could be delivered upon a contract made upon

the Call , and that if the grain ordinarily con

templated could be more profitably delivered in
other markets, other grain could be substituted
for it , which was not the case before the Call rule

was adopted ( rec . p . 111 ) ; and further testified as
follows :

“ To find out what grain to arrive was worth prior
to the enactment of the rule it was necessary to

use your friendship to a great extent , and to work

in devious ways to find out what the bidding was .
Very often with strenuous efforts you could not find
out what the bids were until the next morning, when
you might find out from some disinterested member

in the country or the buyers from other markets ,
what the bids were . So that the volume of business

which came generally on the market was rather small,



Appendix xvii

*

* *

* * *

*

and the large number of people who were interested
in the Western trade were at a disadvantage . The
Call rule changed that condition because the com
petition was in the open market , the people came to
the Call and made their bids. That infor
mation was also obtainable by the farmer who was
selling , and the country shippers . # The risk

of the country shipper was very largely les
sened because he knew what he could get the

next morning at 9:30 and he could

make his arrangements with specificspecific knowl
edge of what he could get at the primary market.
Before the rule nobody knew what the market would
be until the next morning . It is my un
derstanding that before the Call rule the commis
sion men would be buying from the farmers up to

until three and possibly four o'clock in the after
noon , without the knowledge of the Chicago price
on grain to arrive . After the rule he would be
buying and the farmer selling with full knowledge
of the price in Chicago on grain to arrive , during
the Call after two o'clock .

After the adoption of this rule , the after effect
was that the number of concerns who were inter

ested , as we were , in receiving grain and influencing
grain from the West into Chicago , handled consid
erably more business . There were also additions to
the number of concerns who did this business , not
very large , perhaps , but there were additions to the

number who competed for the business .
It largely increased the volume of business which we
were able to handle profitably .”

* *

** *
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John E. BRENNAN , a member of the Board of Trade,
doing a commission business mainly for farmers '
co -operative companies , testified (p. 130 ) :

“ I found prior to the Call rule going into effect ,

that it was very hard to get satisfactory bids on
grain to arrive . The market was very narrow . In
fact there were but few firms who would give bids,

and at times they did not care to give bids. Very
often in the afternoon my clients would wire me and

ask me what I could get for a certain grade of corn
or oats to arrive . I would get in touch with differ
ent firms over the telephone , and sometimes I would
not even get a bid . They would tell me that they

did not care to bid , while they were bidding direct

in the country to other shippers ; and it placed my
country shippers who were farmers co -operative com
panies , under a disadvantage to some of the inde
pendent buyers . But after the call rule went into
effect I found I could always get a bid on grain to
arrive very readily . Before that rule was

adopted , my country clients often ob

liged to sell for future delivery, when they
could not get a satisfactory bid in grain to arrive.

They were handling say a grade of No. 3
or 4 corn , or oats , and were obliged to go in and
sell contract grades as a hedge or protection against

their purchases from the farmers . Very often the
article would remain firm or worked higher, while
the poorer grades worked lower, and instead of being

a protection or a hedge , it turned out to be just the

reverse and showed a loss before they were through .

Now , with this Call , when this call was in effect, you

could sell anything bought from the farmer , from a

*

were

* *

а.
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sample grade or eating corn , up to the best corn that
grew . There was a market for it throughout the
country . What a man bought he knew he

could sell ; and in that way he bid with a closer mar
gin because his margin of profit was assured .
The effect of the establishment of the call rule

upon my business was to increase it materially. My

business in selling grain to arrive increased mate
rially .”

*

LOWELL HOIT , another member of the Board of Trade
doing a commission business , almost entirely for
the farmers elevator companies , in referring to
the Call rule , testified ( rec . p . 132 ) :

“ So far as I know , this was the first definite at
tempt by the Chicago Board of Trade to establish
a market which would in any definite way carry to
every dealer in every locality , every business day of
the year , the price on every commodity that he dealt
in . I think that this rule provided for the taking
care of that situation . There had been times when

I would get a better bid on the Board of Trade in the
afternoon on a certain line of railroad , but possibly

wished it on al
l

railroads ; and having 700 shippers

in five different states , it was a distinct handicap
not to be able to get bids except o

n

certain roads .

But when this Call was initiated , it had the effect

o
f broadening the market ; o
f bringing more buyers

and sellers together . The effect was that

those buyers and sellers , the consumer and producer ,

were seemingly brought into closer relationship ;

and quite often the amount o
f

business done o
n

the

Call ran into a very large sum . The Call

* * *

* **
*

*
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is the only instrumentality whereby he might obtain
the value of his grain during the full seasons ; and
our company for the seven years that the Call was
in operation , did not fail over three times during
that time in sending to every shipper that we had
the Call bid , in order that he might take advantage
of it , if he chose . There were a great many
advantages which accrued to the shipper by virtue
of his sales on the Call , that might not , and prob

ably did not , maintain prior to the Call . For in
stance, a man selling grain to arrive in Chicago

“ Track Chicago , ” had the privilege of delivering

over any road ; and our bids always stated that the

low grades should be taken at market discount .
Upon the adoption of the call rule the number of
buyers not only increased , but the volume of business
necessarily increased , for the reason that there are
people in the country , located on what we designate

as cross - lines over which grain could very
readily go to other cities . We have found that those
people did not regularly receive bids ; had they been
located on certain lines or railroad , they might have
received bids regularly prior to the call ; but after
the call the bids from Chicago for " track Chicago ,
included all of the dealers which heretofore did not

have the opportunity of getting to Chicago .

It increased the number of people who shipped
to Chicago ; increased the number of places reached
by those bids , and increased the number of shippers

to Chicago . We participated very materi
ally in this increased volume of business by reason
of the Call rule . This immediately followed that
rule . "

*

* �

>
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aGARDINER B. Van Ness , a member of the Board , whose
business was in part that of bidding for grain to
arrive , testified ( rec . p . 133 ) :

“ The Call rule materially increased my business
of that character . The effect of the Call was to
increase the number of people engaged in the busi
ness and increased the activity of those who had
previously engaged in it . It increased the volume
of that business . As respects the advantages or
disadvantages of the adoption of that rule , the mar
ket for cash grain was very restricted , it was be
coming more and more so all the time . A few con
cerns seemed to be dominating the business on cer
tain lines of railroad . The result was that the
adoption of the rule brought order and intelligence
into the business . It was conducted along more in
telligent lines . It brought new customers in ; gave
people an opportunity to get together , buyers and
sellers ; * and in that way they could reg
ister their idea of the value , and the bids they made
there registered the various ideas of the value of
grain at different times of shipment . It
put the trade in the commercial grades , instead of
being confined to the contract or higher grades . It
fixed amore definite market, and well known prices

on the commercial grades , than theretofore . It
brought order into the trade , and order and intelli
gence eliminate risk . We knew just what the value
of the grain was that was registered as the action
of a

ll

these people coming together . We knew from
that just what we could bid , and we knew what we
could get for it . It brought al

l

the minds

o
f

the trade together , so that a man could offer

*

* * *

* *
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it in the east , knowing what he could buy the grain

at ; and it brought the grain right out in the open

market , where it was not before . * There was
a class of men whose business it was to offer grain
to the East to milling points and export points .
This rule brought them into the market , when it
brought the grain from the West into the open .
Where it was not monopolized by a comparative few ,
it gave them an opportunity to obtain supplies , and
it broadened the market very materially . Those who
shipped to the East were brought to bid for grain
to arrive . They had an accurate knowl
edge of the value , they did not have to guess at it .
If a person knows what the stuff is worth , they can
offer it at that basis ; but if they have to guess at
it they will take a wider margin of profit to cover
any possible mistakes .

There was increased activity in trading in grain

to arrive during market hours . The rule

forced more of this trading in grain to arrive into
the regular market hours."

* * *

* * *

HIRAM SAGER , a former president of the Board of
Trade , whose business was that of selling grain

for western shippers on the Chicago market , testi
fied ( rec . p . 136 ) :

*As I observed conditions prior to the adoption of
the call, and as I found it , my experience in selling
grain for western shippers , the market
gradually becoming more and more narrow and re
stricted . My observation was that our op
portunity to sell after the adoption of the

Call rule was very greatly improved, and it was

was

**
*
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unquestionable that after the adoption of the Call

rule the receipts of grain coming to this market were
very much more widely distributed among a great
many receivers and commission merchants repre
senting country shippers than had been the case be

fore . My opinion is that it broadened the market and
increased the number of both buyers and sellers , and
it acted to the advantage of the Western shipper .
I think it mostly increased competition . I thinkI
it threw both the buyers and sellers into more direct
competition because on the Call we a

ll gathered to
gether and there was a free interchange o

f

bids and

offers that were open and known to the entire trade

a
t

the time they were being made , so that instead

o
f purchases o
r

sales being largely a matter o
f

quiet personal negotiation between one buyer and

one seller , this was a
n open market where both buy

ers and sellers were compelled to make their bids
public and open , and in that way increased the com
petition among both buyers and sellers . "

us we

RALPH A
.

SHUSTER , a member o
f

the Board o
f

Trade
engaged in the business o

f shipping grain East ,

testified ( rec . p . 137 ) :

“ The Call was beneficial to u
s
, in that it

enabled to make contracts East that

would not have made , and did not make prior to

the establishment o
f

this rule . This was because it.

gave me a
n

idea and a basis o
n

which to figure
my Eastern clientele . I knew that if I bought grain
on the basis o

f

the Call that I would get exactly
what I bought , I would not be obliged to take any

off grade corn , we will say , that was tendered to me
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#
on contracts . If we bid to the country for
grain to arrive I would be obliged to take anything
that was tendered on the contract and which would

not fi
t my eastern contract . In bidding to the country

for grain to arrive , the bids are sent to more than
one point . The quantity is not limited when we bid

to the country ; we would not know how much we

were going to get . In buying grain o
n

the Call we
would know the exact quantity a

s well as the
exact grade . It is my judgment that it en
abled me to work o

n

closer margin East because

I would not be obliged to take those off grades that

I just referred to . I think the fact that the
Call enabled me to ascertain more accurately the
price in the West enabled me also to work on a closer
margin . The effect o

f

the Call was to give a larger
and broader market . I believe that our business
was increased b

y

the institution o
f

this Call . It had
the effect o

f increasing the number o
fpeople partici

pating in the buying and selling to arrive .

Before the Call system h
e

was restricted to one par

ticular line , if the buyer wanted to be technical . It

enabled the buyer to frequently penalize the seller in

excess of the current market . "

* * *

* * �

WILLIAM H
.

MERRITT , a member o
f

the Board o
f

Trade , who was also engaged in the business o
f

shipping grain East , testified ( rec . p . 140 ) :

“ It was an advantage to us to be able to buy on

the Call the commercial grades and b
e assured o
f

getting the commercial grades because we had con
tracts with responsible members o
f

the Board . It

enabled u
s

to make closer prices east , to know the
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price that we could buy it at. I think the rule brought
in a great many more people into the offering grain
to arrive . Previous to that time more of the busi.
ness was handled by the elevator people who would
go out at any old price , and it was hard to deter .
mine the real cash value of the grain . The
number of people exposing samples on the table was
very much increased , offhand I should say from fifty
to seventy - five per cent .

The Call rule imposed no restriction upon the price
we could offer east . We could offer whatever price
we wanted to . "

CHARLES F. SCHNEIDER, a member of the Board of
Trade , whose business was shipping grain East ,
testified ( rec . p . 141 ) :

" The effect of the Call on my business was to
increase it

s

volume very materially . It enabled me

to buy my grain to better advantage because I could
buy the particular grades that I wanted , and it

enabled me to make closer prices and work o
n
a

smaller margin o
f profit . I think the Call advanced

prices in the Chicago markets . Our business was
transacted o

n
a smaller margin o
f profit .

The Call had the effect o
f

increasing prices . I mean
that a shipper could pay a higher price for grain
for the reason that his risk was less and he could do
business o

n
a smaller margin o
f profit . I think it

was so during the life o
f

this rule .

only answer in a general way . I think the business
was done o

n
a smaller margin o
f profit .

My judgment is that this rule added to the price
and value o

f

the grains coming through here dur

* *

* * I can

* * *
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ing that time possibly more than half a cent a bushel .
The smaller margin of profit, raising of prices to
the seller , resulted from the smaller margin of profit
taken by the middleman , less risk involved . It did
not raise the prices to the consumer .

I know that after the rule was passed I bought
a great deal more grain from these dealers than I
did before .

All grain bought to go East is bought through
commission men . That is a large branch of the busi

ness of marketing crops through the Chicago Board
of Trade.

* *







D
241 Office Supreme Court V. SiFRP

DFC12 1917
JAMES D. MAHER ;

CLERK

No. 98 .

IntheSupreme Court of th
e

UnitedStates ,

OCTOBER TERM , 1917 .
BOARD OF TRADE OF THE CITY OF CHICAGO ETAL . ,

APPELLANTS ,

V.

THE UNITED STATES OF AMERICA .

APPEAL FROM THE DISTRICT COURT OF THE UNITED
STATES FOR THE NORTHERN DISTRICT OF ILLINOIS .

BRIDT FOR THE UNITED STATES .

WASHINGTON : GOVERNMENT PRINTING OFFICH : 19178





CONTENTS .

Page.
STATEMENT OF THE CASE . 1-6

ARGUMENT .... 7-28

I. BY ADHERING TO THE RULE IN QUESTION THE BOARD , ITS
OFFICERS , DIRECTORS , AND MEMBERS , BECAME PARTIES
TO A COMBINATION TO FIX A UNIFORM PRICE FOR BIDS

FOR GRAIN AT COUNTRY POINTS , FOR CHICAGO DELIVERY ,
BETWEEN THE CLOSE OF THE CALL AND THE OPENING OF

THE REGULAR SESSION ON THE NEXT DAY , THEREBY DI
RECTLY AND SUBSTANTIALLY RESTRICTING COMPETITION

AND RESTRAINING TRADE AMONG THE STATES ...... 7-12

II . THE CONTENTION THAT THE RULE WAS BENEFICIAL IN OPER
ATION .... 12-16

III . THE CONTENTION THAT UNDER THE POWER TO MAKE REGU
LATIONS FOR THE CONDUCT OF ITS MEMBERS THE BOARD

COULD PROHIBIT MEMBERS FROM TRADING AT ALL AFTER
А CERTAIN HOUR OR WITH NON -MEMBERS , AND THAT

THEREFORE IT COULD DO THAT WHICH IS LESS - PRESCRIBE
THE PRICE AT WHICH MEMBERS MAY TRADE AFTER THE
GIVEN HOUR OR WITH NON -MEMBERS .... 17-20

IV . THE CONTENTION THAT THE RESTRICTION OF COMPETITION
CAUSED BY THE RULE WAS ONLY INCIDENTAL AND TOO

SMALL TO BE TAKEN INTO ACCOUNT .... · 21, 23

V. THE CONTENTION THAT INTERSTATE COMMERCE IS NOT

INVOLVED . 23–26

VI . CONCERNING THE SCOPE OF THE DECREE 26-28

CONCLUSION ... 28

29458–17--1 (1)



CASES CITED .

Page .

Addyston Pipe Co. v . United States , 175 U. S. 211 .. 13 , 21

Anderson v . United States , 171 U. S. 604 ..
.

1
9 , 2
0 , 2
1

Bishop , New Criminal Law , sec . 343 .. 13

Engel v . O'Malley , 219 U
.
S
.

128 . 25

Holmes , The Common Law , p . 5
2 ..
.

13

Loewe v . Lawlor , 208 U
.
S
.

274 .... 24

Standard Oil Co. v . United States , 221 U.S. 1 ..... 10

Swift & Co. v . United States , 196 U.S. 375 ...... 1
0 , 1
3 , 2
5 , 27-28

Temple Iron Co. v . United States , 226 U
.
S
.

324 .. 24

Thomsen v . Cayser , 243 U
.
S
.

6
6 ...... 1
3 , 2
0

United States v . Northern Securities Co. , 193 U
.
S
.

197 . 10

United States v . Patten , 226 U
.
S
.

525. .... 24

United States v . Reading Co. , 226 U
.
S
.

324 . 24

United States v . Trans -Missouri Freight Ass'n , 166 U
.
S
.

290 . 1
3 , 2
7

United States v . U.S. Steel Corp. , 223 Fed . 55 ..
. 10

Ware & Leland v . Mobile County , 2909 U. S. 405 ..

( 1
1
)

25



In th
e

Supreme Court o
f

th
e

United States .

OCTOBER TERM , 1917 .

No. 98 .

BOARD OF TRADE OF THE CITY OF CHICAGO ET AL . ,

APPELLANTS ,
V.

THE UNITED STATES OF AMERICA ,
APPEAL FROM THE DISTRICT COURT OF THE UNITED
STATES FOR THE NORTHERN DISTRICT OF ILLINOIS .
BRIEF FOR THE UNITED STATES .

STATEMENT OF THE CASE .

7

This is an appeal from a decree o
f the United

States District Court for the Northern District of

Illinois enjoining the Board o
f Trade of the City of

Chicago , it
s

officers , directors and members , in a suit

b
y

the United States under the Anti - Trust Law , 26

Stat . , 209 , c . 647 , from giving effect to a certain pro
vision o

f

what is known as the “ Call Rule , " adopted
by the Board in 1906. "

The rule in it
s entirety reads as follows :

Sec . 33. A
.

The Board of Directors is hereby

empowered to establish a public “ Call ” for

Subsequently to the institution o
f this suit this rule was abrogated .

>7

( 1 )
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corn, oats , wheat and rye to arrive, to be held

in the exchange room immediately after the
close of the regular session of each business
day .
B. Contracts may be made on the “ Call ”
only in such articles and upon such terms as
have been approved by the “ Call " committee .
C. The “ Call ” shall be under the control and
management of a committee consisting of five
members appointed by the president with the
approval of the Board of Directors .

D. Final bids on the “ Call ” less the regular

commission charges for receiving and account
ing for such property may be forwarded to
dealers . It is the intent of this rule to provide
for a public competitive market for the articles
dealt in and that with such market a

ll making

o
f

new prices b
y

members o
f this association

shall cease until the next business day .

E
. Any transaction of members of this asso

ciation made with intent to evade the provi
sions o

f this rule shall be deemed uncommercial

conduct and upon conviction such members
shall be suspended from the privileges of the
association for such time a

s the Board o
f Di

rectors may elect . (Pet . , R
.
5 ; Ans . , R
.

11. )

The Board maintains a
t Chicago a commercial ex

change fo
r

dealings in grain , provisions , and other

commodities . It
s membership includes not only

brokers and commission merchants , but proprietors

o
f elevators , and millers , malsters , manufacturers o
f

corn products , and others who buy and sell grain and
provisions on their own account - more than 1,600 in

a
ll
. (Canby , R
.

1
9
, 2
0
.
)
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We borrow from the brief for appellants the fol
lowing statement of the kinds of trading in which
members of the Board engage :

Grain , after it has reached Chicago and is
either in cars or elevators, is extensively sold
by sample and warehouse receipts . The rule
in question does not relate to this kind of
trading. (Rec . , 111. )
Another kind of trading (Rec . , 10 , 115 )
consists in the making of contracts of purchase

and sale for delivery in a future month . The
Board of Trade provides a space called a
"pit , " fo

r

each o
f

the leading commodities

so traded in , to which members desiring to

trade for future delivery in such commodity
resort . The rule in question does
not relate to this kind o

f trading .

A third kind of trading - and the one to
which the rule does apply — is the purchase
and sale of grain " to arrive . " This consists

in sending out from Chicago daily bids for
grain b

y

members o
f

this Board o
f

Trade ,

generally b
y

mail , but occasionally b
y

tele
graph , -- to grain dealers a

t country points

within the grain section tributary to Chicago .

The terms o
f

such trading permit the ship

ment o
f

the grain within a certain number

o
f days - usually ten , but sometimes more .

(Rec . , 146. )

These bids prescribe the time , within which
the acceptance o

f

the offer must b
e

received

in Chicago b
y

the bidder , and this is usually

before the opening o
f

the market a
t

9:30

a . m . the next morning . ( P
.
3
.
)
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The "Call” immediately follows the regular ses
sion and lasts about half an hour , usually ending

before 2 p . m . (R. 117 , 139. ) To a
ll

intents and
purposes it is simply a prolongation o

f

the regular

session . (Nichols , R
.

108. )

The witness Canby , president o
f

the Board ,

described the operation o
f

the " Call " as follows

( R
.

2
0
) :

What is termed the “ Call ” was what you
might call an auction . In other words , these
prices were bids and offers . It was held
during the early part o

f
the afternoon , held

a
t

the close o
f

the day's business in one corner

o
f

the Board o
f Trade . The caller had a

stand and stood u
p

and called the different
grades o

f grain , and as he would call each grade

h
e would ask for bids , and a
ll

the members
that desired to send bids out in the country

that afternoon to buy grain to arrive would
bid on this call , and they could bid , every one
bid any price they wanted to send out .

After the close of the “ Call ” trading proceeds a
s

follows , as exemplified in the typical case of the
Armour Grain Company :

the Armour Grain Company , after
the Call was over , took the prices which were
established o

n

the Call and put our bids into
the country o

n

the basis o
f

those prices .

* * * We mailed those cards wherever the
grain was ; wherever we thought we could buy
any grain w
e put the bids in . (Marcy , R
.

91.2 )

1 The regular session is from 9:30 a . m . to 1:15 p . m .; on Saturdays , from
9:30 a . m . to 1

2
n . ( R
.
, 1
1
.
)

2 Other members testifying to the same effect were Stream , R
.
9
9 ; Pierce ,

R
.

100-101 ; Glaser , R
.

101-102 ; Eckhardt , R
.

114 .
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The points to which these bids were sent were
located not only in Illinois , but in the grain -growing
sections of other States tributary to the Chicago

market - Ohio, Indiana , Missouri , Nebraska, Kan
sas , Iowa , North and South Dakota , Minnesota, Wis
consin . (Stream , R. 99 ; Marcy , R. 91 ; Pierce, R.

101 ; Eckhardt, R. 114. )

The provision of sub -division D of the rule, read
ing

It is the intent of this rule to provide for a
public competitive market for the articles
dealt in and that with such market a

ll making

o
f

new prices by members o
f

this association

shall cease until the next business day ,

a
s

construed and enforced by the Board , absolutely

prohibits members from competing as to price in the
purchase and sale o

f

corn , oats , wheat and rye a
t

these country points , for Chicago delivery ( i . e . , grain

" to arrive " ) , in the interval between the close o
f

the

“ Call ” and the opening of the regular session on the
next day , b

y

requiring a
ll

to quote the same price ,

namely , the final bid o
n

the “ Call ” less the regular

commission . ( R
.

9
6
, 9
9
, 100-101 . )

It is this provision only which the Government
now assails .

The charge o
f

the bill is that b
y

adopting and en
forcing this provision , the Board , it

s

officers , directors

and members became parties to a combination in

restraint of trade in violation of the Anti - Trust Law .

( R
.

5–6 . )

1
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The answer, while admitting the adoption and en
forcement of the provision and it

s

effect substan
tially as above stated ( R

.
1
1 ) , avers that the purpose

was not to prevent competition o
r to control prices

( R
.

1
1 ) , but ( a ) to promote the health , comfort and

welfare o
f

members “ by restricting their hours of

business ” ( R
.
1
1 , 1
3
) , and ( b ) to break up a monopoly

in this branch of the grain trade alleged to have been
acquired b

y

four o
r

five large warehousemen in

Chicago ( R
.

1
2
) .

On motion of the Government the allegation o
f

the

last -mentioned purpose was stricken from the an
swer o

n

the ground that even if true it constituted

n
o

defense . ( R
.

1
5
, 16. )

After a hearing the District Court entered a decree
sustaining the charge o

f the petition and enjoining

the Board , it
s

officers , directors and members , in
substance , from continuing to observe o

r give effect

to the assailed provision , and from adopting o
r ob

serving any rule o
r regulation o
f like character .

( R
.

165–167 . )



7

ARGUMENT.

I.

3

BY ADHERING TO THE RULE IN QUESTION THE BOARD ,
ITS OFFICERS , DIRECTORS , AND MEMBERS , BECAME
PARTIES TO A COMBINATION TO FIX A UNIFORM PRICE
FOR BIDS FOR GRAIN AT COUNTRY POINTS , FOR CHI
CAGO DELIVERY , BETWEEN THE CLOSE OF THE CALL
AND THE OPENING OF THE REGULAR SESSION ON THE
NEXT DAY , THEREBY DIRECTLY AND SUBSTANTIALLY
RESTRICTING COMPETITION AND RESTRAINING TRADE
AMONG THE STATES .

a

The intended effect of the assailed regulation is to

bind members of the Board to bid a uniform price in
purchasing grain at country points, for Chicago

delivery , between the close of the “ Call” and the open
ing of the regular session on the following day . (Ap
pellants' Br . , p . 9. )
As stated , the points at which grain was thus pur
chased were located part in Illinois and part in
neighboring States ( supra , p . 5) . The regulation ,

therefore, operated upon interstate commerce .

The manner in which this regulation restricted

competition amongst members of the Board is best

set forth in their own words contrasting conditions

before and after the adoption of the regulation .
George E. Marcy , president of the Armour Grain
Company (R. , 96 ) :

The effect of the rule was that whereas

before it
s adoption there were offers sent out

by this , that and the other man here in

Chicago through the wheat producing territory
after the Board o
f Trade closed on one day ,
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bids sent out at whatever figure the bidder
wanted to name, after this rule was adopted
that figure was the last named highest figure
before 'Change closed on that day , and he was
limited to that .

John P. Stream (R. , 99 ) :

Prior to the adoption of that rule we , and
others on the Board of Trade , would arrive
at a figure that we thought we could afford to
bid for grain to arrive , based on conditions
existing at that time , and we would send out
those bids broadcast, and these were trans
mitted to the various sellers and owners of
grain in the country by means of cards
and telegrams , almost every day ; they were
sent over the grain territory , Iowa, Illinois ,
sometimes Nebraska , and Missouri and In
diana , sometimes Kansas . After the rule was
adopted in 1906 we had to follow the rule ,

and send out the prices as made by the Call

on that day. There was no other price to
submit to these yarious sellers between the

close of the Call and the opening of the Board
the next morning at 9:30 .

Charles B. Pierce , of Bartlett, Frazier & Company

(R. , 100-101 ) :

I am familiar with the manner in which
grain is purchased to arrive , and was pur
chased , prior to the adoption of the Call rule .
We bought grain under the same methods we
always have , and that we did then , and now ,

that is , by giving bids over night by post card
and by letter, or through the day by telephone
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or telegraph , as the case may be . Whatever

our judgment indicated as the price that we
desired to purchase at , that price was trans
mitted over the country on postal cards and
by telegraph , prior to the adoption of this
rule . And after this rule was adopted in 1906
the price communicated on grain to arrive by
postal cards and telegrams was determined by

the price fixed at the call , on a
ll

bids that we
sent out while the market was not in session

between the adjournment of the Call meeting

and the opening o
f

the Board upon the follow
ing morning . If our judgment dictated that a

higher price should b
e paid than that fixed on

the Call , w
e

could not offer that price . [Italics
ours . ]

The potency of members of the Board in the grain

trade is reflexly shown b
y

the primacy of the Board
among grain markets o

f

the world . “ Chicago , " said
the witness Patten , “ is the greatest grain market in

the world . The whole world looks to Chicago for it
s

prices . ” ( R
.
, 103. ) The answer itself avers that

the Board “ is a great commercial center for the

transaction o
f

business in wheat , corn , oats , rye and
other grain . ” ( R

.
, 10. )

An agreement between men occupying a position

o
f

such strength and influence in any branch o
f

trade

to fix the prices a
t

which they shall buy o
r

sell

during a
n important part of the business day is a
n

agreement in restraint of trade within the narrowest

definition o
f

the term .
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As the Circuit Judges observed in United States v .

United States Steel Corporation , 223 Fed . , 55 , 155—

When individuals or corporations make dis
tinct contracts with each other , either in the
form of pools or other agreements , dividing
territory , limiting output, or fixing prices,

there can be no question about the illegality
of such contracts .

Such agreements belong to the class described by

the Chief Justice in the Standard Oil Case , 221 U. S. ,
1 , 56 , 59 , as “ in restraint of trade in the subjective

sense ” -agreements by which one “ voluntarily and

unreasonably restrains his right to carry on his trade

or business ” ; or , in the language of Mr. Justice
Holmes :

They are contracts with a stranger to the
contractor's business (although in some cases
carrying on a similar one ) , which wholly or
partially restrict the freedom of the contractor

in carrying on that business as otherwise he

would . (Northern Securities Case , 193 U. S. ,
197 , 404. )

There is a complete analogy in principle between

the present case and Swift & Co. v . United States,

196 U. S. , 375 , where it was held that an agreement

of packers not to bid against each other in the pur
chase of cattle violates the Anti -Trust Law . The

members of the Board of Trade agreed not to bid

against each other in the purchase of grain at coun
try points .
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It is of no legal consequence that the restriction
operates only during the afternoon . The afternoon

is an important part of the business day, particularly

in this branch of the grain trade . As defendants'

witness Ray testified

You will find out in the country that a
large percentage of the grain is bought in the

afternoon , especially at this time of year and
in December, when farmers have done lots of
hard work a

ll through the summer , and they

became a little lazy like , get u
p

late in the
morning , and they hardly get to town to d

o

business before about noon . ( R
.
, 128–129 . )

Moreover , if such a restriction may be imposed in

the afternoon , why may it not be imposed in the
morning ?

To the naïve inquiry in appellants ' brief ( p . 19–20 ) —
How can anyone affirm that the competi

tion , if delayed until th
e

next morning , will not

b
e

a
s

keen , and result in as good prices , as if

it took place in the preceding afternoon

[italics ours ] ,

w
e reply

It is not for the Board to ordain that owners

o
f

wheat a
t country points shall not have a

competitive market in which to sell in the
afternoon .

Counsel for the Board was a
t pains to bring out

that a member desiring to buy wheat in the after
noon from a

n elevator in Chicago could d
o

so without
any restriction a

t

a
ll

a
s to price ; that the rule “ did

not in the slightest affect the price at which the owners
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of wheat in elevators could sell .” (R. , 22, 23 , 94 ,

111. )

This but emphasizes the illegality of the restric
tion .

Why make a difference between buying wheat in
the afternoon from elevators in Chicago and buying

wheat in the afternoon at country points fo
r

subse
quent delivery in Chicago ? Why should members be

free to compete in the one case and restricted to one
price in the other ? Why should sellers of wheat in

Chicago enjoy a competitive market in the afternoon

while sellers of wheat a
t country points are denied

one ?

II .

THE CONTENTION THAT THE RULE WAS BENEFICIAL IN
OPERATION .

It is claimed for the rule ( a ) that it " is nothing
more than a rule limiting the trading hours o

f its

members , " with the object of promoting their health
and comfort (Appellants ’ B

r
. , p
p
. 1
5
, 2
0
, 2
6
) ; ( b )

that b
y

inducing more members to participate the

rule has kept trading in grain " to arrive " from being

monopolized b
y
a few , a
s formerly ( ibid . , p
p
. 1
5
, 1
7 ,

2
1
) ; ( c ) that it has afforded those having grain to

sell a
t country points a market in the interval between

the close o
f

business o
n

the Board o
n

one day and

the opening o
n

the next (ibid . , p
p
. 1
6
, 2
1
) ; ( d ) that

it has apprised such persons more promptly o
f

the
prevailing prices in the Chicago market (ibid . , p . 21 ) ;

( e ) that it has enabled such persons to fulfill their
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contracts by tendering grain arriving at Chicago on
any railroad , whereas formerly shipments had to be

made over the particular railroad designated by the
buyer ( ibid ., pp . 16 , 17 , 21 ) ; (f) that it has enabled the

grain merchants of Chicago to work upon a narrower
margin of profit and thereby to pay more for grain

and to sell cheaper , thus making the Chicago market

more attractive to shippers and grain buyers ( ibid .,

p. 21 ) .

This is but another way of saying that good inten
tions and some good results can save the rule from
illegality . Where, however, as here, the necessary.

effect of an agreement or combination is unduly to

restrict competitive conditions , the purpose or in
tention of the parties is immaterial . Agreements or

combinations producing that effect are prohibited

by the Act of Congress ; and on the most elementary

principles a transaction which the law prohibits is
not made lawful by an innocent motive or purpose .
United States v . Trans-Missouri Freight Ass'n , 166

U. S. 290 , 341 ; Addyston Pipe Co. v . United States,

175 U. S. 211 , 234 , 243 ; Swift & Co. v . United
States, 196 U. S. 375 , 396. The intent to violate the
law implied from doing what the law prohibits ren
ders immaterial every other intent , purpose, or mo
tive . Bishop, New Criminal Law , sec . 343 ; Holmes ,
The Common Law , p . 52 .

In Thomsen v . Cayser, 243 U. S. 66 , after hearing
“ the good intention of the parties , and , it may be ,

some good results ," once more put forward as a
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.

defense under the Anti -Trust Law , this Court disposed

of the contention in language which should be final :

The argument that is employed to sustain
the contention is one that has been addressed
to this court in all of the cases and we may
omit an extended consideration of it . It ter
minates , as it has always terminated , in the
assertion that the particular combination in
volved promoted trade, did not restrain it,
and that it was a beneficial and not a detri
mental agency of commerce ..

We have already seen that a combination is
not excused because it was induced by good
motives or produced good results, and yet

such is the justification of defendants. (P. 86. )

It follows , that were the good intentions or good
results claimed in this case conceded , it would make
no difference .

For this reason the District Court was right in
striking from the answer, as legally irrelevant , para
graph 6 averring that one purpose of the “Call Rule "
was to break up an existing unlawful monopoly in
trading in grain " to arrive ." ! Moreover, the law ,

Federal and State , provides remedies for monopolies
and restraints of trade .

As a matter of fact, however, with a single excep

tion , none of the benefits claimed is attributable to

the particular provision of the rule which the Govern

ment is attacking , i . e . , the price -fixing restriction .

) 1

>

· The fact is that a
ll

the circumstances and conditions leading to the
adoption o

f the rule were brought out b
y

the defendants a
t

the trial , and

in no possible view , therefore , were they injured b
y

the striking o
f para

graph 6 from their answer . ( R
.
, 107–108 , 112 , 143-144 . )
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Neither that nor any other provision of the rulo

limits the hours of trading. As stated by the

witness Nichols , who was produced by defendants
and described himself as “ in a sense the father of the

rule ,”
We amended the rule prohibiting trading
after 1:15 and established an afternoon session
which was called the “ Call,” beginning prac
tically at 1:30 and running until midnight
or 9:30 the next morning if the traders cared
to stay . (R. , 108. )

So far , therefore , from being a measure to protect
the health and comfort of members by restricting

the hours of trading, the rule really removed a

restriction of that character already existing , only ,

however, to impose a restriction as to prices .
Again , there is no apparent relation between the

price - fixing restrictiön and the increase in the number
of members of the Board engaged in trading in grain

" to arrive ” ; and no effort was made to show any .

Nor is there any relation between the price - fixing
restriction and the creation of a market for those

having grain to sell at country points in the interval
between the close of business on the Board on one

day and the opening on the next . That result was

due to the practice , in no wise questioned , of sending
out bids in the afternoon to country points .

It was due to that practice again , and obviously
not to the price-fixing restriction , that sellers of
grain at country points were more promptly informed

of the prevailing prices in the Chicago market .
29458-172
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>
The privilege enjoyed by traders under the opera

tion of the “Call Rule ” of tendering in fulfillment of
their contracts grain arriving at Chicago over any

railroad instead of over the particular railroad desig

nated by the buyer was due to a new form of con

tract . (R. , 126 , 138.) The price - fixing restriction
had nothing to do with it.
The claim that the rule enabled the grain mer

chants of Chicago “ to work upon a closer margin

of profit ” doubtless has reference to the supposed

advantage of a fixed price . This is the one excep
tion to the statement that all the benefits claimed

for the rule are referable to some other provision

than the one under attack . And here, of course ,

the answer is that however beneficial a fixed price

might be according to the point of view of the

Board , Congress has proceeded on a different e
co

nomic theory .

It must be kept in mind , therefore , in reading o
f

the alleged advantages o
f

this rule a
s

set forth in

the brief for the Board and in the testimony of the

witnesses introduced o
n

it
s

behalf , that in practically
every instance the alleged advantage is in n

o way

whatever dependent upon the only provision o
f

the

rule which the Government is now attacking , namely ,

the price - fixing restriction .
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III .
THE CONTENTION THAT UNDER THE POWER TO MAKE
REGULATIONS FOR THE CONDUCT OF ITS MEMBERS THE
BOARD COULD PROHIBIT MEMBERS FROM TRADING AT
ALL AFTER CERTAIN HOUR OR WITH NON -MEMBERS ,
AND THAT THEREFORE IT COULD DO THAT WHICH IS
LESS PRESCRIBE THE PRICE AT WHICH MEMBERS MAY
TRADE AFTER THE GIVEN HOUR OR WITH NON -MEMBERS .

Another defense is , that under the power to make
regulations for the conduct of it

s

members the

Board could prohibit members from trading a
t

a
ll

after a certain hour o
r

with non -members , and that ,

therefore , it can do that which is less - prescribe the
price a

t

which members may trade after the given

hour o
r

with non -members . (Appellants ’ B
r
. , p . 30. )

The proposition that the Board might lawfully

have prohibited all trading b
y

it
s

members after a
certain hour is mere assertion , unsupported either b

y
reason o

r authority . It suggests a hypothetical case
for decision in lieu of the one before the court . The

assertion is based , apparently , on the circumstances

that “ banks prescribe and conform to shorter busi
ness hours than other branches o

f

business , " that

“labor unions combine to shorten hours , ” that the
Chicago Board o

f

Trade itself has for years “ main
tained a rule confining future trading in its exchange
building o

r in its vicinity to less than four hours a

day , ” and o
n

the supposed analogy o
f various rules

shown to be in vogue at other commercial exchanges .

(Appellants ’ B
r
. , 24–25 , 30 ; R
.

155 , 159–163 . )

It may be conceded that the instances cited support

b
y

analogy the right of the Board to regulate the

duration o
f

it
s

sessions — to restrict trading o
n

the

i Italics ours .
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exchange within prescribed hours. But the present

proposition goes much further . It asserts the right
of the Board not only to say when the exchange shall
close but to prohibit thereafter any trading whatever
by members , whether on the floor of the exchange or

elsewhere . This transcends any reasonable regula
tion of the conduct of members .

Almost without exception the supposedly analogous

rules of other exchanges relate to the conduct of

members in and about the exchange halls - a very dif
ferent thing from prohibiting members from trading
altogether after the closing of the exchange . In the
few instances where they might superficially appear

to prohibit trading generally after exchange hours it
is not clear in the absence from the record of any

authoritative exposition of the rules that they really
had that effect or were intended to do more than to

prohibit public trading by members , after the pre
scribed hours, in or about the exchange halls .'

1

(6

1Thus the rule of the Chicago Board of Trade respecting future trading

(R. 155) does not absolutely prohibit such trading outside exchange hours ,
but merely prohibits future trading in the exchange hall or it

s vicinity .

( Supra , p . 17. )

The rule of the New York Cotton Exchange limiting hours of trading has
reference o

n

it
s

face to trading “ on the floor o
f

th
e

exchange . ( R
.

160. )

The similar rule o
f

the New York Coffee Exchange prohibits trading
after hours “ in exchange or its vicinity . ” ( R. 161. )

The rule of the New York Stock Exchange restricting hours of trading

( R
.

159–160 ) refers to dealings in the exchange , or publicly in it
s vicinity .

While dea'ings in stocks “ publicly outside of the exchange , in any place "

are stated to be in contravention o
f the purpose and intent of the rule , the

context would indicate that this is only in the sense that contracts so made
are not recognized o

r

enforced by the governing committee of the exchange .

The rule of the Consolidated Stock Exchange o
f

New York prohibiting
transactions in any of the securities dealt in on the exchange before or after
exchange hours “ in the rooms o
f the association o
r

elsewhere " is qualified

b
y

the statement that “ this is to apply to trading outside of th
e

railing , in th
e

corridors o
f

th
e

exchange , and o
n

th
e

street in th
e

vicinity o
f

th
e

exchange . "

(R. 161. )
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(

Nor does the proposition that the Board could
prohibit altogether trading between members and

non -members rest upon any stronger foundation .
The case of Anderson v . United States , 171 U. S. 604 ,
supports no such proposition . The question there ,

as stated by the Court , was “ whether, without a

violation of the Act of Congress , persons who are
engaged in the common business as yard traders

of buying cattle at the Kansas City stock yards

may agree among themselves that they will

form an association for the better conduct of their
business , and that they will not transact business

with other yard traders who are not members ."

(171 U. S. 613-614 .) [Italics ours .] Observe that

the prohibition was against dealing with “ other
yard traders,” i . e . , others “ engaged in the common
business of buying cattle at the Kansas City stock
yards.” Giving the case it

s

widest application

it carries n
o suggestion that this exchange could

have prohibited altogether trading in cattle between

it
s

members and persons who were not members ;

e . g . , could have prohibited it
s

members from buying

cattle a
t country points for shipment to Kansas City .

On the contrary , it was expressly stated in the
opinion that the rule “ has no tendency

place any impediment or obstacle in the course o
f

the commercial stream which flows into the Kansas

City cattle market . ' ( P. 619. )

Even , however , should this Court agree with the

hypothetical premise that the Board could have pro

* * to
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*

hibited a
ll trading by members after exchange hours ,

o
r

a
ll trading with non -members , it would still not

follow that the Board , as a condition o
f withholding

such prohibition , could prescribe th
e prices a
t

which

members should buy o
r

sell . In the Anderson
Case , upon which this branch o

f

the defense rests , the

Court laid especial emphasis upon the fact that the
rule “has nothing whatever to do * with

fixing the prices for which the cattle may b
e pur

chased o
r

thereafter sold ” ( p . 614 ) ; that “ this

association does not meddle with prices ” ( p . 617 ) .

The argument is similar to the one sometimes made

that because individuals o
r corporations might ab

stain from commerce altogether they are therefore at

liberty to say o
n

what terms they will engage in it .

Thus in Thomsen v . Cayser , supra , p . 13,243 U
.
S
.

6
6
, it

was urged in behalf o
f

certain steamship lines that

because they were volunteers in ocean shipping , free

to g
o

o
r

come a
s they liked , therefore they might

have withheld their service except o
n

the illegal

conditions they sought to impose . Mr. Justice
McKenna answered the contention as follows (87–88 ) :

This can be said of any of the enterprises of

capital and has been urged before to exempt

them from regulation , even when engaged in

business which is o
f public concern . The con

tention has long since been worn out and it is

established that the conduct of property em
barked in the public service is subject to the
policies o

f the law .
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IV .

HE CONTENTION THAT THE RESTRICTION OF COMPETI
TION CAUSED BY THE RULE WAS ONLY INCIDENTAL
AND TOO SMALL TO BE TAKEN INTO ACCOUNT .

Again , it is said that the restriction of competition

caused by the rule was only incidental and " too
small to be taken into account . '

There is doubtless a principle of de minimis in the

Anti - Trust Law as elsewhere ; but there is no room
for it

s application here , either in respect to the nature

and extent o
f

the restriction imposed o
r

with refer
ence to the volume o

f

commerce o
n

which it operated .

The short answer to the contention is that the re

striction was not “ incidental ” ; it was direct and de
liberate the defendants " intended to make the very

combination and agreement which they in fact did
make . " ,

The following statement from the opinion in the
Anderson Case is relied upon :

If for the purpose of enlarging the member
ship o

f

the exchange , and o
f

thus procuring the
transaction o

f

their business upon a proper and
fair basis b

y

a
ll

who are engaged therein , the
defendants refuse to do business with those

commission men who sell to o
r purchase from

yard traders who are not members o
f

the
exchange , the possible effect o

f

such a course

o
f

conduct upon interstate commerce is quite
remote , not intended and too small to be taken

into account . (171 U
.

S
.
, 604 , 618-619 . )

[ Italics ours . ]

1
1 Addyston Pipe Case , 175 U
.
S
.

211 , 243 .
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This language refers to the remoteness of a merely

possible effect which was not intended . It has no
reference either to intended restraints or to volume of

commerce affected .

Moreover , the restriction here , besides being direct
and deliberately imposed , was drastic, not slight ; it
interposed an absolute barrier against free agency in
price making at a

ll
times when the Board was not in

session . The volume o
f

business affected was also

substantial . ( R
.

2
1
.
) The record shows that this

trade in grain “ to arrive ” was a sufficiently attractive
bone o

f

contention among members o
f

the Board to

produce a condition which Vice -President Griffin , a

witness for the defendants , described a
s bordering o
n

“ civil war ” ( R
.

143 ) . A branch of interstate com

merce which was thus o
f enough magnitude and

importance to call forth a special restraining rule o
f

the Board , the largest grain market in the world ,
must be deemed o

f enough importance to call for th
e

application o
f the countervailing rule o
f Congress

declaring that interstate commerce shall be unre
strained .

Appellants seek to minimize the extent o
f

their

restraint o
n

commerce b
y

showing that the schedule

o
f

mail trains effective a
t Chicago interposed a prac

tical limitation o
n dealings in grain to arrive after

about 6 o'clock in the evening , and from this they

argue that the restriction due to the rule prevailed

only for “ about two o
r

three hours a
t

the end o
f

the

business day ” ( B
r
. , p . 9 ) . A restraint of trade during

part o
f

the business day can not be justified , however ,
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by leaving it free during the remaining part. The
law intends that it shall be free at all times.

In any event , however , the contention has no foun
dation in fact . The record shows that bids were sent

to the country by telegraph and telephone as well as
by mail. (R. 91 , 114 , 117. ) These instrumentalities
were available at all hours and it does not appear that

they were on the whole used less than the postal

facilities . The witness Hubbard , in extolling the

advantages of the “ Call Rule," testified that it
s

effect

in his business was to establish a market on com

mercial grades o
f grain for practically the twenty - four

hours o
f

the day ( R
.

123 ) .

V.

THE CONTENTION THAT INTERSTATE COMMERCE IS NOT
INVOLVED .

It is also urged that the decree should be reversed

o
n

the ground that the subject -matter upon which

it operates is purely intrastate commerce because the

contracts made for the purchase o
r

sale o
f grain " to

arrive ” d
o

not in terms require the grain to be shipped

in interstate commerce . It is said that in order “ to

make the transaction o
f

sale interstate , the parties

should contemplate , and their contract should

require , the shipment of property from one State

to another . ” (Appellant's B
r
. , 31-33 . )

The answer is twofold .

First . The transactions pursuant to the “Call
Rule ” actually were in large measure o

f

interstate
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character . Bids were sent out broadcast to persons

outside of Illinois who were the owners and shippers

of grain located in States other than Illinois , offering

to purchase their grain " to arrive ” at Chicago .

The parties to the resulting contracts did contemplate

the shipment of property from one State to another ,

and property was actually so shipped in the per
formance of the contracts . Therefore interstate com

merce was directly involved as the subject -matter of

this suit and the appellant's contention has no basis
in fact .

Second . It makes no difference , however, whether
particular contracts made pursuant to the “ Call
Rule ” were or were not interstate transactions.

Regardless of the character of the transactions , the
“Call Rule " and the concerted action under it
directly restrained an actual current of interstate

commerce consisting of the grain moving from States
other than Illinois to the Chicago market by pre
cluding members of the Board of Trade from com
peting with each other in the purchase of such grain

after exchange hours . Loewe v . Lawlor , 208 U. S.
274 ; Temple Iron Co. v . United States (United States v .
Reading Company ), 226 U. S. 324 , 357–358 .

The case is like United States v . Patten ( Cotton

Corner Case ), 226 U. S. 525 , 543–544 , where a con
spiracy to run a “ corner ” in cotton was held to be
an unlawful restraint on the whole volume of inter

state commerce in that commodity even though the
restraining acts were not altogether, if at al
l
, inter
state transactions .
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Ware & Leland v . Mobile County , 209 U.S. 405 , and
Engel v . O'Malley , 219 U. S. 128 , ane not in point . In
the Ware & Leland Case the defendants were brokers

who took orders in Alabama , and transmitted them by

telegraph to points outside the State , for the purchase

and sale of cotton on speculation . The contracts so
negotiated did not require, nor did they ordinarily

entail , the shipment of any cotton in interstate com
merce , and it was accordingly held that the imposition

of a license tax on the business of making the con
tracts did not obstruct or interfere with interstate

commerce . In Engel v . O'Malley the contention was
that the exaction of the license tax amounted to a

restraint on the interstate transmission of funds .

The Court held otherwise because the law "was
passed for the purpose of regulating and safeguard

ing the business of receiving deposits , which precedes

and is not to be confounded with the later transmis

sion of money , although leading to it.” (Mr. Justice
Holmes , p . 139. Italics ours .)

Both cases go merely to the question whether

certain state tax laws burdened or directly affected
interstate commerce . It does not follow that a given

transaction is outside the body of interstate com
merce because the State taxing power may be per
mitted to operate upon it . As said in the Swift Case ,

196 U. S. 375 , 399–400 :

But it may be that the question of taxation
does not depend upon whether the article

taxed may or may not be said to be in the

course of commerce between the States , but
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depends upon whether the tax so far affects
that commerce as to amount to a regulation
of it. * But we do not mean to
imply that the rule which marks the point at
which state taxation or regulation becomes
permissible necessarily is beyond the scope of
interference by Congress in cases where such
interference is deemed necessary for the protec
tion of commerce among the States .

VI .

CONCERNING THE SCOPE OF THE DECREE .

Lastly , the claim is made that the decree is too1

broad , first, because certain of it
s injunctive provi

sions are not in terms restricted in their operation

to interstate commerce (Appellant's B
r
. , 3
3 ) , and sec

ond , because it “ enjoins future acts of defendants
respecting the fixing o

f prices , which acts are in no
way similar to the rule in question . ” (Ibid . , 6 ,
38–39 . )

The first proposition is addressed specifically to

paragraph 1 , sub -paragraphs ( a ) , ( b ) and ( c ) . If

The decree , paragraph 1 , finds that the Board o
f Trade o
f the City of

Chicago , it
s

officers and directors , “ b
y

adopting , acting upon and enforcing "

the Call rule became parties to a combination and conspiracy to resirain
interstate trade and commerce in violation o

f the Sherman Law . It per
manently enjoins the Board , it

s

members , officers and directors named in

the petition and their successors in office , agents , etc. , " from carrying out

o
r attempting to carry out the aforesaid combination o
r conspiracy , and

from entering into any other like combination o
r conspiracy among them

selves o
r

one with another to restrain interstate o
r foreign trade o
r

commerce

in the articles corn , oats , wheat and rye or any of them , by means or devices
similar to those herein specifically enjoined , ” and each and al

l

are " per
manently enjoined and restrained

( a ) From agreeing o
r acting together o
r

one with another , expressly or

imp'iedly , directly o
r indirectly , fo
r

the purpose or with the effect ofmain
taining a limited price o
r any price for the articles corn , oats , wheat and
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* *

these were isolated from the language immediately

preceding, there would be some merit in the con
tention that according to their terms they apply as
well to intrastate as to interstate commerce . Taking

the entire context, however , it is clear that the
provisions have reference only to the latter . This
objection , moreover, is raised now for the first time .

It was not assigned as error .
On the proposition that the decree enjoins “ future
acts * in no way similar to the rule in
question , " it is enough to say that the decree, as
appears on it

s

face , merely enjoins the continuance

o
f

the combination found to exist , o
r any similar

one , either b
y

means o
f

the “ Call Rule " o
r b
y

any

like rule o
r

device . This much was necessary to

prevent the recurrence o
f

the evil which the case

disclosed . United States v .United States v . Trans -Missouri Freight

Association , 166 U
.
S
.

290 , 308 ; Swift & Company

v . United States , 196 U
.
S
.

375 , 400. It was said in

the Swift Case , “ Under the [Sherman ) act it is the
duty o

f

the court , when applied to , to stop the

rye or any of them , which may b
e arrived a
t by virtue o
f
a certain ‘ Call '

rule ( setting forth the rule ) .

( 6 ) From enforcing , acting upon o
r

hereafter adopting any similar rule ,

regulation , b
y
- law o
r practice o
r agreeing o
r acting together or one with

another , expressly o
r impliedly , directly o
r indirectly , fo
r

the purpose o
r

with the effect of fixing o
r maintaining a price o
n the articles corn , oats ,

wheat or rye for any specified time o
r times .

( c ) From enforcing , acting upon o
r

hereafter adopting any rule , regula

tion , b
y
-law o
r practice o
r agreeing o
r acting together o
r

one with another ,

expressly o
r imp'iedly , directly o
r indirectly , to the effect that members

o
f said Board of Trade of the City of Chicago shall fix offers or bids which

may b
e

made to dealers in the articles corn , oats , wheat or rye to arrive ,

which said offers o
r

bids are to be made between the regular sessions of said
Board of Trade of the City of Chicago . ” ( R

.

165–167 . )

>
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(unlawful] conduct ” (p . 400 ) . That is a
ll

the decree

in this case did when it enjoined the defendants from
entering into any agreement for the purpose o

r

with
the effect o

f
" fixing o
r maintaining a price on the

articles corn , oats , wheat or rye , for any specified
time or times . ">

CONCLUSION .

The decree o
f

the District Court should be affirmed .

G
.

CARROLL TODD ,

Assistant to the Attorney General .

LINCOLN R
.

CLARK ,

Attorney , Department o
f

Justice .

DECEMBER , 1917 . .
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IN THE

SUPREME COURT OF THE UNITED STATES .

OCTOBER TERM , A. D. 1916 .

BOARD OF TRADE OF THE CITY
OF CHICAGO , et al .,

Appellants ,
VS.

Appeal from United
States District
Court , Northern
District of Illinois .

UNITED STATES OF AMERICA ,
Appellee .

SUGGESTIONS FOR APPELLANT IN REPLY TO THE
COURT'S INQUIRY, WHETHER THE QUESTIONS
ON THIS APPEAL HAVE BECOME MOOT .

STATEMENT .

The bill in this case was not filed merely to set
aside a rule of appellant then in force . It prayed ,
also , that appellee might “ be perpetually enjoined

from entering into any combination or agreement
fixing the bids which may be offered to dealers be
tween the regular sessions of said Board of Trade

for wheat , corn , oats and rye to arrive ," and the
decree for appellee was as broad as the prayer ; for
in addition to annulling the existing “ Call ” rule , it
also enjoined appellant “ from enforcing , acting

upon , or hereafter adopting , any similar rule *

for the purpose , or with the effect, of fixing or main

*
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*

taining a price on the articles corn , oats , wheat or
rye, for any specified time or times, ” and “ from
enforcing , acting upon , or hereafter adopting , any
rule to the effect that members of said
Board of Trade of the City of Chicago shall fix the
offers or bids which may be made to dealers in the
articles corn , oats, wheat or rye, to arrive, which
said offers or bids are to be made between regular

sessions of the Board of Trade of the City of Chi
cago ."

>

Some months after the case was at issue ( Rec .,

126 ) , for reasons not apparent on the record, but
doubtless either because of the unwillingness ofmem
bers to maintain an attitude which the Attorney Gen
eral of the United States had deliberately declared
to be illegal, or because this attitude of the Attorney
General in a measure defeated the beneficent purpose

of the rule by creating a fear among members that
they might be individually prosecuted criminally

under the Sherman Act, if they participated in such
call, ” — the then existing rule was repealed , and in
lieu thereof — as shown by the record (Rec . , 90 , 143 )
-a new regulation was adopted , which still is in
force .

This regulation was adopted under the same char

ter power of appellant as the former rule . It is
less drastic than the former rule, and also less bene
ficial to the grain trade , because it does not enable

the farmers and country buyers to know that after
noon the Chicago price for grain " to arrive , " as did
the former rule .

While the existence of such second rule appears

in the record , it was not introduced in evidence . For

1



3

the information of the court, however , we venture to
print it at the end of these suggestions .

When the form of the decree was under consid

eration in the District Court, appellant's counsel
sought to have it confined to the rule set out in the
petition , but the attorney for the government ob
jected and the court - following decisions of this

court - extended the injunction to the enactment of
any similar rule .

Appellant's counsel objected to the decree also be

cause it
s

terms might be held to include the existing

rule , as will appear from the 13th assignment of

errors , which was for “ not excluding from it
s

effect

and operation a rule o
f

the board in force a
t

the
time of the trial . '

It is thus left open to the Government , in pro
ceedings for contempt against members of appellant ,

to contend that this decree prohibits also compliance

with the existing rule .

Under these circumstances , has the question in this
case become moot ?
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ARGUMENT .

I.

Nothing has occurred pending this appeal to ren
der the question involved moot . The rule was re
pealed while the case was pending in the District
Court . The question then , strictly speaking , is ,
whether the District Court erred in not entering
in lieu of it

s

decree for appellee - a decree dismissing
the suit without prejudice , because the repeal o

f

the
rule had rendered the controversy moot .

Such being the state o
f

the case , it follows that ,

if the repeal of the rule rendered the controversy
moot , the District Court erred , and this court will
reverse with directions to that court to dismiss the

bill without prejudice . Otherwise the decree o
f

the
lower court would remain for all time res adjudicata

against appellant in any suit brought b
y

appellee .

But , indeed , if the question had become moot after
this appeal had been perfected , a dismissal o

f

the

bill without prejudice is the proper order under
United States v . Hamburg Am . Co. , 239 U

.

S
.

446 , 477 .

II .

But the question still remains whether the question

in controversy has become moot , and we respectfully
submit that it has not .

The question raised b
y

the bill was ,—whether ap



5

2

pellant, without violating the Sherman Anti -trust
Act , could adopt , and enforce compliance by it

s

mem
bers with , the then existing , o

r any other similar

rule interfering with the right o
f

it
s

members to bid
between the sessions o

f

the board whatever price
they saw fi

t for grain " to arrive . "

The District Court met this question , as thus
broadly stated , and decided that not merely the exist
ing rule (which it was informed had been repealed ) ,

but any other similar rule , would violate the Sher
man Act , and for this reason that court in very

broad language enjoined appellant and it
s

members

from adopting o
r enforcing any rule interfering

with the free right o
f

members to bid between the
sessions o

f

the board any prices they pleased for
grain " to arrive . "

It seems proper here to state — although it does
not appear in the record — that before the hearing

in the court below , and after the repeal of the for
mer rule , appellant and its counsel conferred with

the Attorney General with a view to avoiding a trial ,

but for the reason- as he stated — that he wished

to have the Sherman Act construed a
s respects such

restrictions upon free competition — he declined to

dismiss the bill . In takng this attitude h
e was well

within his privilege , especially a
s appellant was in

n
o position to assure him that the repealed rule

would not thereafter be re -enacted .

It has by the decisions of this court become the
well established rule that this court will not decide

a question where , b
y

reason o
f

death , the repeal o
f
a

statute , the occurrence o
f
a war o
f

indefinite dura

tion , the expiration o
f

the term o
f

office , o
r

b
e
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cause the debt has been extinguished by payment,
or the thing has been done and cannot be undone , or
otherwise , neither party has any longer a legal in
terest in , or right to have decided , the question
raised . Such were the cases of

Mills v . Green , 159 U. S. 651 , 653 .
Jones v . Montague , 194 U. S. 147 .
Richardson v . McChesney , 218 U. S. 487 .
Benz v . Davis , 242 U. S. 468 .
U.S. v . Hamburg American Co., 239 U. S.
475 .

California v . R. R., 149 U. S. 308 .
Dinsmore v . Southern Ex . Co., 183 U. S.
115 .

Lewis Pub . Co. v . Wyman , 228 U. S. 610.

>

But in a
ll

o
f

these cases , b
y

the happening o
f
a
n

event both parties were left in a condition where
they had n

o present legal interest o
r

concern in
the question involved .

Such is not the case a
t

bar . Appellant confidently

asserts and maintains that it has charter power to

pass such a rule as the repealed rule , and that it is

in no way a restraint upon trade under the Sherman
Anti -trust Act .

The United States through it
s Attorney General

still asserts and maintains the contrary .

If this court should decide the position of appel
lant to be the correct one , appellant probably will

,

and in view o
f

it
s great benefit to trade should

,

a
t

once re -enact the repealed rule . If , on the con
trary , this court shall dismiss this case without a

delon

, appellant may be deterred from re -enact,

ing this rule because the decision , as distinguished
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from the decree, of the District Court remains un
reversed , and should such a rule be re - enacted , it
might be applied to subject individual members of
the Board to criminal prosecutions.

Hence the case at bar is unlike all the foregoing

cases , and is not distinguishable from
U. S. v . Freight Assn ., 166 U. S. 290 ,

a suit brought by the United States to adjudge vio
lative of the Sherman Act a freight association .
After judgment in the lower court the association
was dissolved , and upon this ground the defendants

asked this court to dismiss the appeal without decid
ing it ; but this the court refused to do , saying :

“ The prayer of the bill filed in this suit asks
not only for the dissolution of the association ,
but, among other things , that the defendants
should be restrained from continuing in a like
combination , and that they should be enjoined
from further conspiring , agreeing or combining
and acting together to maintain rules and regu
lations and rates for carrying freight upon their
several lines , etc. The mere dissolution of the
association is not the most important object of
this litigation . The judgment of the court is
sought upon the question of the legality of the
agreement itself for the carrying out of which
the association was formed , and if such agree
ment be declared to be illegal , the court is asked
not only to dissolve the association named in
the bill , but that the defendants should be en
joined for the future. They do not ad
mit the illegality of the agreement , nor do they
allege their purpose not to enter into a similar
one in the immediate future. On the contrary ,
by their answers the defendants claim that the
agreement is a perfectly proper , legitimate and
salutary one, and that it or one like it is neces
sary to the prosperity of the companies .

* * *

*
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That question the government has the right to
bring before the court and obtain its judgment
thereon ."

The principle of this case was reaffirmed in
So. Pac . R. Co. v . Interstate Com . Com . ,
219 U. S. 498 , 515 ,

where it was unsuccessfully sought to prevent a
decision in this court because the order of the In
terstate Commerce Commission there involved had
expired by it

s

own limitation before the appeal was
reached in this court .

These two cases would seem to be controlling in

the case a
t

bar .

Again the United States was before the District
Court in the position of a plaintiff who , while his
right was being invaded , had filed a bill to enjoin ,

and the defendant had ceased the invasion during

the pendency o
f

the suit , intending hereafter , and
proclaiming his intention , to resume the invasion a

s

soon as the suit is out o
f

the way . This situation has

arisen in numerous cases (especially in patent in

fringements ) in the lower federal courts , which have
uniformly held that plaintiff was still entitled to his
injunction .

A few of these cases are :

N
.

Y
. Filter Co. v . Chemical Co. , 93 Fed .

827 .

U.S. v . Workingmen's Council , 54 Fed . 994 .

Celluloid Co. v . Arlington Co. , 34 Fed . 324 .

Sawyer Spindle Co. v . Turner , 55 Fed . 979 .

Jenkins v . Greenwald , 1 Bond , 126 Fed . case;

No. 7270 .

Under the principle o
f

these cases the District
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Court did not err in disposing of this case upon the
merits .

We do not know what the position of the Attorney

General will be upon this question , but assume that
he will adhere to the opinion previously expressed
that despite the repeal of the first rule , this case
should be decided and the Sherman Act construed
in it

s application to rules o
f

this character .

Whatever his present attitude , it should in no way

affect this question . Its solution cannot depend upon
the wishes o

f

either o
f

the parties . If the ques
tion has become moot , the wishes o

f
either party

are unimportant . If the question has not become
moot , then either party is entitled to it

s
decision ,

and the desire o
f

the other party to avoid a de
cision is unimportant . While appellant was only

a defendant below , it has n
o

desire to have this
case g

o

off without a decision . On the contrary , it

desires to know whether the rule in question o
r any

similar rule violates the Sherman Act . If so , it

wishes to comply with the law a
s

so construed . If ,

o
n

the contrary , the Sherman Act does not cover
exchange rules o

f

this character , it wishes to be free

to enact , and enforce , them , to the end that itsmem
bers and the public generally may enjoy the benefits
which the evidence shows the repealed rule conferred
on trade .

In view of the large expense , to which appellant
has already been subjected b

y

this litigation , it
s

desire for a decision does not seem to be unreason
able .

Respectfully submitted ,

HENRY S
.

ROBBINS ,

For Appellant .
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APPENDIX .

The regulation now in force respecting bids for
grain “ to arrive .”

‘After the regular market for grain to arrive has
closed , any member may base his bid to persons lo
cated outside of Chicago , for wheat , corn , oats or
rye to be shipped to this market , either upon the
closing quotation of said to arrive market, less the
regular handling charges , or , upon a price higher

than said closing quotation ; provided, however , that

the member or members departing in their bids from
said closing quotations shall in every instance com
ply with the following conditions :

First : The handling charges prescribed in Sec
tion 32 of Rule IV shall be deducted from each and
every such bid before the same is forwarded to per
sons located outside of Chicago .

Second : All members making such bids shall in
every instance file with the secretary under seal be

fore 8 a . m . , on the next business day, or by U. S.
mail on the afternon of the day on which such bids

are made , their authority for making such bids. Such
authority shall be evidenced , either by a bona fide
bid in hand from a buyer at this market , or , by a
clear showing that the member or members making

such bids to persons outside of Chicago have , prior

thereto , made to members here bona fide bids in suf
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ficient number and for sufficient quantities to estab
lish fairly a new market level ; and further such
member or members must show the bids so made rep
resent the price thus bid to the members here , less
the regular handling charges .'
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Inthe Supreme Court of th
e

United States .

OCTOBER TERM , 1917 .

No. 98 .

BOARD OF TRADE OF THE CITY OF CHICAGO ET AL . ,

APPELLANTS ,

THE UNITED STATES OF AMERICA .

APPEAL FROM THE DISTRICT COURT OF THE UNITED
STATES FOR THE NORTHERN DISTRICT OF ILLINOIS .

MEMORANDUM ON BEHALF OF THE UNITED STATES
ON THE QUESTION WHETHER THE CASE IS MOOT .
This memorandum is submitted pursuant to a

n
order o

f

this Court entered January 1
4 , 1918 , reading

a
s follows :

How far the repeal before judgment below

o
f

the order or rule of the Board o
f

Trade which

is in controversy caused the question of it
s

validity to afford no longer a basis for judicial
action because it thereby became purely moot ,

was not noticed in the arguments submitted o
n

the hearing . Attention o
f

counsel is now
directed to that subject and permission granted

to file such printed suggestions concerning

it as they may be advised o
n o
r

before Monday ,

the 28th instant .

The decree was not attacked b
y

defendants o
n

the ground that the repeal o
f

the regulation in ques

( 1 )



2

tion before entry of the decree but after the insti
tution of the suit rendered the case moot ; and the
Government did not raise the question of its own
motion because of opinion that it had been settled
by the decision and reasoning of this Court in United
States v . Trans -Missouri Freight Association , 166
U. S. 290 , 308 .
Section 4 of the Sherman Law confers upon the

Federal Courts jurisdiction to " prevent and re
strain ” violations of the act . The power thus
granted not only contemplates the striking down of

the particular unlawful combination before the court ,

but includes , in addition , authority to look to the

future and enjoin similar combinations between the

same parties and other acts violative of the statute

like those shown to have been committed in the past.
Thus in the Standard Oil Case , 221 U. S. 1 , the

Chief Justice said (pp . 77-78 ) :
to meet the situation with which

we are confronted the application of remedies
twofold in character becomes essential : 1 .

To forbid th
e

doing in the future of acts like
those which w

e

have found to have been done in

the past which would b
e violative o
f

the statute .

2
. The exertion of such measure o
f

relief as

will effectually dissolve the combination found

to exist in violation o
f the statute , and thus

neutralize the extension and continually oper
ating force which the possession of the power
unlawfully obtained has brought and will con
tinue to bring about . [Italics ours . ]

*
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It would seem to follow , therefore, from the very
nature of the jurisdiction conferred , that once a pro

ceeding has been brought to adjudicate an existing

combination and to obtain adequate safeguards

against future violations of like character by the

same defendants , the judicial function can not be
stayed by the abrogation by the parties themselves ,

pending litigation and before the court reaches the

point of ordering relief, of the specific combination

assailed , but without any guaranty against repetition of
like conduct in the future . United States v . Trans
Missouri Freight Ass'n , supra ; United States v . Work
ingmen's Council of New Orleans, 54 Fed . 994. To
allow matters to rest in such a posture, without pro

ceeding to a final judicial determination of the issues,

would be in effect to substitute in place of the court's
order the mere pleasure of the defendants them
selves as the only assurance against future invasions
of the law .

In the Trans -Missouri Case , notwithstanding that
the assailed combination had been voluntarily aban
doned in the meantime, this Court entertained an
appeal from a decree dismissing the bill, reversed
that decree , and directed that a decree be entered
granting the relief asked .

It is true that in that case the combination was still
in existence at the time of the entry of the lower

court's decree dismissing the bill, but it was not in ex
istence at the time of the entry of the decree directed
by this Court adjudging the combination unlawful
and enjoining it

s

execution and any other o
f

like
character .
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This Court said in the Trans -Missouri Case (166
U. S. , 308) :

The prayer of the bill filed in this suit asks
not only for the dissolution of the association ,
but, among other things, that the defendants
should be restrained from continuing in a like
combination , and that they should be enjoined

from further conspiring, agreeing , or combining
and acting together to maintain rules and regu
lations and rates for carrying freight upon
their several lines, etc. The mere dissolution

of th
e

association is not the most important o
b

ject o
f

this litigation . The judgment of the
court is sought upon the question o

f

the legal
ity of the agreement itself for the carrying out

o
f

which the association was formed , and if

such agreement b
e

declared to be illegal , the
court is asked not only to dissolve the associa
tion named in the bill , but that th

e

defendants
should b

e enjoined for the future .

The defendants , in bringing to the notice of

the court the fact o
f

the dissolution o
f

the asso

ciation , take pains to show that such dissolution
had n

o connection o
r

relation whatever with

the pendency o
f

this suit , and that the associa
tion was not terminated on that account .

They d
o

not admit the illegality of the agree
ment , nor d

o they allege their purpose not to

enter into a similar one in the immediate fu
ture . On the contrary , b

y

their answers the
defendants claim that the agreement is a per
fectly proper , legitimate , and salutary one ,

and that it or one like it is necessary to the
prosperity o
f

the companies . [Italics ours . ]
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>

So , in this case , the petitioner seeks not merely

the decision of the court on the question of the
legality of the “ Call Rule,” which was the specific
instrument by means of which the alleged unlaw
ful restraints were accomplished up to and including

the time when the issues were joined in the trial
court , but if that rule is held to be illegal then the

court is asked to go further and enjoin the defend

ants “ from entering into any . [other ) combination

or agreement fixing the bids which may be offered

to dealers between the regular sessions ” of the Board

of Trade for wheat, corn , oats and rye " to arrive " .

( Pet ., R. 7. ) In other words, the court is asked to
dissolve the specific combination shown to exist
and also " to forbid the doing in the future of acts
like those * ** * found to have been done in
the past which would be violative of the statute . ”

Here , also , as in the Trans -Missouri Case , the defend

ants, after the commencement of proceedings against

them , abrogated the particular instrumentality or

medium of combination set forth in the pleadings,

but without disclaiming either their asserted right

or their intention to continue, or at will resume , the
very restraints in force when the suit was filed .

Here again , as in that case , to refuse a judicial

determination of the issues involved would leave

the defendants free to continue their challenged
conduct ; for, having voluntarily revoked the " Call

Rule , ” they could , unless enjoined , just as easily,

reenact it or if they did not choose to do that ,

could produce identical results by like devices .

1Standard Oil Case , 221 U. S. 1 , 78 .

����

>
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The present case is not like United States v. Ham
burg -American Co., 239 U. S. 466 , 477 , where the
combination involved had become disrupted and
impossible of performance and the business of th

e

parties to it had ceased , owing to extraneous events .

The only change here has been to substitute one
rule o

f

the Board o
f

Trade for another , and the

defendants may a
t any time reverse the process ;

the organic association o
f

the parties through the
medium o

f

the board continues a
s before ; their

business also continues .

In its opinion this Court differentiated the Hamburg
American Case from the Trans -Missouri Case and , as

w
e

think , from the present case , as follows (pp . 476
477 ) :

Nor is there anything in United States v .

Trans -Missouri Freight Association , 166 U
.
S
.

290 , and Southern Pacific Terminal Co. v .
Interstate Commerce Commission , 219 U

.
S
.

498 ,

which conflicts with this fundamental doctrine .

In the first , the Trans -Missouri Case , a combi
nation between railroads charged to b

e illegal

was b
y

consent dissolved and it was held that

in view of the continued operation of the rail
roads and the relations between them their

mere consent did not relieve o
f

the duty to

pass upon the pending charge o
f illegality

under the statute of their previous conduct ,

since by the mere volition o
f the parties the

combination could come into existence at any
moment . Leaving aside some immaterial

differences , in terms the ruling in the Southern
Pacific Case was based upon the decision in

the Trans -Missouri Case . Here on the con
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trary the business in which the parties to the
combination were engaged has by force of
events beyond their control ceased and by the

same power any continued relation concerning
it between them has become unlawful and

impossible . The difference between this and
the Trans -Missouri Case was clearly laid down
in Mills v . Green , 159 U. S. 651 , where after
announcing the general rule as to the absence of
authority to consider a mere moot question

and referring to possible exceptions resulting

from the fact that the want of actuality had
arisen either from the consent of the parties or
the action of a defendant, it was declared (p .
654 ) : “But if the intervening event is owing to
the plaintiff's own act or to a power beyond
the control of either party , the court will stay
its hand . "

The situation in this case in the trial court after

the repeal of the “Call Rule ” was like that in United
States v . Workingmen's Council of New Orleans, 54
Fed . 994 , which was a suit to restrain defendants

(strikers) from interfering with interstate or foreign
commerce . It was urged that “ the strike or cessa
tion of labor being ended , and labor resumed through
out a

ll

branches o
f

business , ” ( p . 995 ) there was no

need for a
n injunction . But the District Court

disagreed , saying ( p
p
. 995–996 ) :

I know of no rule which is better settled than
that the question as to the maintenance o

f
a

bill , and the granting of relief to a complainant ,

is to be determined b
y

the status existing a
t

the

time of filing the bill . Rights d
o not ebb and

flow . If they are invaded , and recourse to

37345—18--2



8

courts of justice is rendered necessary , it is

no defense to the invasion of a right, either ad
mitted or proved, that since the institution of
the suit the invasion has ceased . With em

phasis would this be true where, as here, th
e

right to invade is not disclaimed . The question ,

then , is , what was the state o
f

facts a
t

th
e

time of and prior to the filing of the bill ? or

whether , if the facts alleged in the bill were
true a

t

that time , there was need o
f

a
n in

junction . [ Italics ours . ]
This decision was affirmed b

y

the Circuit Court of

Appeals for the Fifth Circuit , 57 Fed . 8
5
; it was also

cited with approval b
y

this court in Loewe v . Lawlor ,

208 U
.
S
.

274 , 301 , where the opinion is quoted at

length (pp . 301-302 ) .

The doctrine o
f

the foregoing cases under the Sher
man Law , which shows that we still have here a

n

a
c

tual controversy despite the repeal o
f

the “ C
a
ll

Rule , ” is confirmed b
y

analogous cases in other fields

o
f

the law .

In Southern Pacific Terminal Co. v . Interstate Com
merce Commission , 219 U , S. 498 , where a

n

order of

the Interstate Commerce Commission under con

sideration b
y

the court had expired b
y

limitation

and it was argued that the case had o
n that account

become moot , Mr. Justice McKenna , after citing with
approval the Trans -Missouri Case , supra , and Boise
City Irr . & Land Co. v . Clark ( C. C. A. 9th ) , 131 Fed .

415 , said (pp . 515 , 516 ) :

In the case at bar the order o
f

the Commis

sion may to some extent (the exact extent it
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is unnecessary to define) be the basis of further
proceedings . But there is a broader consid
eration . The questions involved in the orders
of the Interstate Commerce Commission are

usually continuing (as are manifestly those in

the case at bar) and their consideration ought

not to be , as they might be , defeated , by short

term orders, capable of repetition, yet evad
ing review , and at one time the Government
and at another time the carriers have their
rights determined by the Commission without
a chance of redress . (p . 515. )

* * * *

In Boise City Irr . & Land Co. v . Clark ,
supra , the period for which a municipal ordi
nance fixed a water rate expired pending the
litigation as to it

s legality , and it was con
tended that the case had become moot . The

court replied : “ But the courts have enter
tained and decided such cases heretofore ,

partly because the rate , once fixed , continues

in force until changed a
s provided b
y

law , and
partly because of the necessity o

r propriety o
f

deciding some question of law presented which
might serve to guide the municipal body when
again called upon to act in the matter . ""

( p . 516. )

Russell v . Tate , 52 Ark . 541 , was an action to

enjoin the mayor , aldermen and treasurer o
f Russell

ville , Arkansas , from devoting municipal funds to

the construction o
f
a county court house . The bill

sought among other things to secure the cancellation

o
f
a warrant claimed to have been unlawfully issued .

An attempt was made to oust the jurisdiction o
f

the



10

court by the defendants ' recalling and cancelling
the warrant . But the court said (p . 545 ) :

The fact that after the suit was brought th
e

city council recalled and cancelled the unpaid

warrant did not oust the jurisdiction o
f

th
e

court . That was but part of the purely
equitable relief demanded . It was desired to

prevent it
s

reissue and cancel the appropria
tion . Besides , under our chancery system
had the cancellation of the warrant been th

e

only original ground of equity jurisdiction , it

was not lost . Price v . State Bank , 14 Ark . 50 .

[ Italics ours . ]

In Roberts v . Louisville , 92 Ky . 95 , residents o
f

Louisville sued to enjoin the city , it
s

mayor a
n
d

general council , from passing a
n

ordinance trans

ferring certain municipal wharf property . After
the institution o

f

the suit the ordinance was with

drawn . It was held ( p . 96 ) that “ the fact that th
e

proposed ordinance has been withdrawn from th
e

council , pending this action , does not affect the plain

tiffs 'right of action . ” The court said ( pp . 108-109 ) :'

It is stated , in the answer , that th
e

ordi

nance was withdrawn after commencement

o
f

the action , and was not before the general

council when the trial was had . But as th
e

plaintiffs had a cause o
f

action , withdrawal

o
f

the ordinance did not have effect to defeat

their right to the relief sought , especially a
s

another ordinance o
f

the same character may

hereafter introduced and passed , unless th
e

right

to d
o
so be perpetually enjoined . [Italics ours . )

b
e

e ?
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McFarland v . Lindekugel, 107 Wis . 474 , was a
proceeding in equity to cause the removal of fences

maintained by the defendant across a street passing

plaintiff's premises . A suggestion was made by
defendant's counsel that after the suit was com

menced , and before trial , the defendant had removed

the fences . The court replied (p . 478) :

This cannot affect plaintiff's right to a
judgment , as the defendant might again

insist upon the right to replace and maintain
the obstruction .

In State ex re
l
. v . Philips , 97 Mo. 331 , the relator

brought suit to declare null and void two tax bills

issued b
y

the city engineer of the City of Kansas
against property o

f

the relator in payment for the
construction o

f
a district sewer . The trial court

dismissed the petition and while the case was under

advisement in a
n

intermediate appellate court re
spondents filed their suggestions and motion stating

that they had caused the tax bills to be cancelled by

the city engineer and had deposited them , marked
paid , with the clerk o

f

the court for the use o
f

the

relator , and had paid a
ll

costs which had arisen o
r

might arise in the suit , and moving the court to abate

and strike from the docket the relator's appeal .

The court o
f appeals did so , over the objections o
f

the relator , who showed that he had not paid the tax

bills o
r accepted the proffered satisfaction . On

application to the supreme court o
f

Missouri that

court awarded a writ of mandamus compelling the
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reinstatement of the cause on the docket , saying

(p . 339 ) :

None of them [cases cited by the respond
ents ), however, are exactly parallel to the case
under discussion . This is no colorable appeal,
no moot case , no case which has been com
promised or settled ; but a case where an offer
has been made to the plaintiff by parties de
fendant ; an offer which has been rejected ; an
offer which does not go the whole length of the
plaintiff's demand, but an offer which falls
far short of that; an offer which virtually con
fesses that he is right in his contention , but
which seeks to head him o

ff

to preclude him
from attaining all he demands . After great

consideration o
f

the subject , the conclusion
has been reached that the offer made was in

sufficient , and did not , therefore , extinguish

the plaintiff's ground o
f equitable relief .

Nothing short o
f that will answer . The

plaintiff had th
e

right to have th
e

full measure o
f

th
e

relief he claimed , or else , b
y
a solemn adjudi

cation o
f

the court , to know the why and the where
fore o

f

the refusal which denied him redress in

full of his demand . He had the right to make
the demand h

e did , and it was out of the power

o
f

the defendants to prevent adjudication o
f

the matters demanded , except b
y
a conces

sion as broad as that demand . In that event ,

and that event only , would the issues in th
e

cause b
e

dead . It would b
e making a prece

dent o
f

most dangerous consequence to rule

otherwise ; in short , it would b
e sanctioning a

colorable dismissal . [ Italics are the court's . ]
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The same view was reiterated by the supreme

court of Missouri in State v . Standard Oil Co., 218 Mo.

1 (affirmed 224 U. S. 270 ) , where in an original pro
ceeding under the antitrust laws of Missouri to ter
minate restraints of trade and oust certain corpora

tions of their franchises, one of the respondents , the
Republic Oil Company , sought to forestall a judicial
determination of the issues involved and have the

action abated as to it by withdrawing from business

within the State , claiming that it thereby " in a
ll

respects voluntarily performed a
ll

the matters and

things which the informant prays this court to com
pel it to do b

y

it
s judgment and decree ” ( p . 387 ) .

But the court refused to stay it
s

hand , saying

(392–393 ) :
It is the formation of and entering into the

pool , trust , o
r

combination which constitute

the usurpation and abuse o
f corporate power

complained o
f
, and which constitute the gist

o
f this action , and the judgment of ouster is

only the incident thereto ; and the informant
has the right to have the full measure of relief
claimed , and the voluntary withdrawal o

f

the

respondent from the State does not determine

the question o
f

the existence o
f

the pool ,

trust o
r

combination it is charged with , nor
satisfy the full demand o

f

the informant . If

it does , then a
ll

the other two respondents
would have to do to get rid of this litigation
would be to file similar affidavits with the

Secretary o
f

State , and move for a dismissal

o
f

the cause , and thereby prevent a
n adjudi
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cation of the questions involved , and , at th
e

same time , escape the penalties o
f past si
n , if

guilty , and then , o
n

the morrow , re - enter the
State and continue the business as o

f

yore in

defiance o
f a
ll

law and good morals . No , the
issues o

f this proceeding are not settled , and

it is out of the power of the Republic Oil Com
pany and beyond the power o

f

a
ll

the re

spondents to prevent a
n adjudication o
f

th
e

matters demanded , except by a confession as

broad a
s

are the charges contained in the infor
mation . In that event , and in that event
only , would the issues in the cause b

e

dead .

The State of Missouri and the entire people
thereof are entitled to have the questions
involved herein fully and finally settled . It

would be making a precedent of most danger

ous consequence to rule otherwise , and it

would sanction not only a "colorable dismissal ”

but would afford a
n impenetrable retreat and

perfect immunity for such corporations a
s

might see fi
t

to violate the laws o
f

the State .

The prayer o
f

the informant for a judgment

o
f

ouster against the Republic Oil Company is

but one of the things asked for , but , since it

has voluntarily offered to comply with that
part of the complaint , that fact should b

e

duly considered in entering the decree should
the judgment of the ouster g

o against the
respondents .

For the reasons above stated , we are of the
opinion that the Republic Oil Company is not
entitled to have the cause abated o
r

dismissed

a
s to it . [Italics are the court's . ]
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- These authorities , we believe , sustain the propo

sition that the instant controversy is not moot .

The appellants have yielded nothing to the peti

tioner's demand , have made no “ concession as

broad as that demand ," or , indeed , any conces

sion whatever ; have acknowledged no wrongdoing

in the past and given no assurance for the

future . “ The right to invade [the law ] is not dis
claimed .” On the contrary , by their answer and
their subsequent defense , they “ claimed that the

agreement (was ) a perfectly proper , legitimate and
salutary one ." If the cause should be now dis
missed without a judgment on the merits the result

would be to oust the court of it
s jurisdiction and to

deny the petitioner a
ll

relief , though it
s

cause o
f

action was perfect in the beginning , b
y
a mere self

determined act o
f

the defendants which binds n
o

one , not even themselves , longer than they wish .

They would thus be left free to do o
r

not to d
o

the

acts which the petitioner complains of , subject only

to the possibility of prosecution again a
t

some future

time ; but b
y
a parity of reasoning they might again

interrupt the judicial process and forestall judg
ment .

If the obvious suggestion b
e

made in opposition

to this view that the bona fides o
f

the change from
one rule to another and its effectiveness to terminate

the unlawful conditions complained o
f

would always

b
e proper elements for the consideration o
f
a trial

judge in determining whether grounds for a
n injunc
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proper exercise

tion existed , the conclusive answer is that the sug
gestion itself shows that the question now presented

relates not to the present actuality of the contro
versy between the parties but to the propriety of
awarding the relief demanded -a question going to
the merits , one largely within the sound discretion

of the trial court, with respect to the
of which in this instance no error was assigned .

For the reasons stated , we submit that, notwith
standing the repeal of the rule in controversy before
judgment but after suit was brought , the case is not
moot .

G. CARROLL TODD,

Assistant to the Attorney General .

LINCOLN R. CLARK ,
Attorney , Department of Justice .

JANUARY , 1918 .

O
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POSTSCRIPT .

In his memorandum on the question whe
ther the case is moot ( received after the
memorandum of the Government on the same
question had been printed ) , counsel for
appellants has interjected the following
paragraph bearing on the merits of the
case ( p . 2) :

" This regulation [a new regulation
not in the record ) was adopted under
the same charter power of appellant
as the former rule . It is less
drastic than the former rule , and
also less beneficial to the grain
trade , because it does not enable
the farmers and country buyers to
know that arternoon the chicago
price for grain to arrive as did
the former rule . Lunderscoring
ours . )

The succestion here thrown out that
the relief asked by the Government in
this case if granted will render it in
possible or harder for farmers and coun
try dealers to get information the same
afternoon of the closing Chicago prices
for grain " to arrive " is wholly errone
Ous , The relief sought by the Governo
ment would have no such effect . As here
tofore pointed out in the brief and argu
ment of the Government on the merits , the
particular provision of the "Call Rule "
under attack has nothing whatever to do
with the prompt dissemination among farm
ers and others having grain to sell at
country points of the closing Chicago
prices for grain " to arrive "

January 28 , 1918 .
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