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No. 27

THE UNITED STATES OF AMERICA, PETITIONER
1;0

Tar TrENTON PoTTERIES COMPANY ET AL.

ON WRIT OF CERTIORARI T0O THE COIRCUIT COOURT OF

APPEALS POR THE SECON¥ND CIRCUIT

BRIEF FOR THE UNITED STATES

PREVIOUS OPINION IN THE PRESENT CASE

The opinion of the Circuit Court of Appeals for

the Second Circuit is reported in 300 Fed. 550, and
appears also at R, 3699-3704.

JURISDICTION

The judgment of the Circuit Court of Appeals to
be reviewed was entered May 16, 1924, (R. 3704.)
Petition for writ of certiorari was filed August 15,
1924, and granted October 20, 1924, pursuant to
Section 240 of the Judicial Code, then in force.
(Act of March 8, 1911, ¢. 231, 36 Stat. 1157.)
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STATEMENT OF THE CASD

The respondents (hereiuafter called defendants)
were indicted (R. 4) in the Southern Distriet of
New York for violating the Sherman Antitrus
Law (Awl of July 2, 1890, e. 647, 26 Stat. 209).
The jury returned a verdiet of guilty as to twenty
individuals and twenty-three corporations. (R.

29.)

Defendants obtained a writ of error from the Cir-
cuit Court of Appeals for the Second irenit
(R. 3614), which court in a writien opinion duted
May 9, 1924 (R. 3699-3704), reversed the judoment
of the District Conrt.

The Cireuit Court of Appenls charged five errers
in the comduct of the caure helow:

1. That the question whether there wis an
undue and wareasonable restraint ol trade
shomld bhave been submitted to the jury; this
it characterized as ““the main peint.”

2, That the charge to the jury that the w-
lawful agreement constitutes the offense
mder the Sherman Aet empuwered the jury
{0 conviet without finding venue.

3. That three errvors, which the comrt ¢har-
avterized as “minoy peints,” were committed
in the admission or exelnsion of evidene,

The indirtine nt

The ivdictment wos in two counts, The Hrst
count charped the defendants with a vombination
tu rextrain trade hy a plan to fix and maintain uni-
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form prices for the sale and delivery of sanitary
pottery in interstate commerce. (R. 4-11.)

The second count charged a combination to
restrain trade by confining sales of sanitary pottery
to a special group known to defendants as ““legiti-
mate jobbers.”” (R. 11-15.)

The facts

Sanitary pottery comsists of vitreous chinaware
fixtures used in bathrooms, including wash bowls,
reverse trap bowls, syphon jet closets, tanks of vari-
ous sizes and many parts connected therewith. (R.
744, 880.)

The defendants were members of a trade agsocia-
tion known ag the Sanitary Potters’ Association
(R. 21), and manufactured 829, of the sanitary
earthenware produced in the United States (R.
T46). ' _
Twenty-three corporations and 24 individuals
were indieted. The indictment was severed ag to
one individual defendant, and a verdict of not guilty
was directed as to three of the individual defend-
ants. All the other defendants were conviected on,
both counts. (R.729.)

Of the 23 defendant corporations, 12 had their
factories and chief places of business in the State
of New Jersey. One was located in the State of
California, and the other 18 were situated in
Iinois, Michigan, West Virginia, Indiana, Ohio,
and Pennsylvania. (R.5.)
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Many of them sold and delivered sanitary pottery
within the Southern Disfriet of New York and
some of them maintained sales offices and sales
agents within that territory, from which and
through which they solicited, sold, and delivered
their respective produets to customers in that ternd-
tory. (R. 24, 47, 201, 203, 204, 211, 224, 229, 230,
246, 249, 250, 272.)

The agreed price bulletins and lists which were
the basis of the alleged price agreement were issued
and civentated within the Southern Distrief of New
York, and defendants solicited and made salex at
those bulletin prives and obtained sueh prices so far
as pussible. (R, 292, 593, 197, 439, 441, U7, 450,
464, 466, 516, 5324} Snch prices were obtained fn o
Tavpe majority of caxer, (R, 629-830.)

Meetings of the Avsodation were hield from time
to time, most of them at Pittshuwrgh. (R, 22.)
These meetings were called as needed, ahout vnee a
month, and were attended by the members (R.
1120), and by the Becretary., (L. 22.)

A Price List Committee wax appointed whoese
duty it was to compile a basie prive list and to re-
port the sane to the meeting fur the approval uf
the members. (R, 41.) One such list wax adupted
in Mareh, 1917 (R. 4041, T53-764), and another
in May, 1919 (R. 42, 765-T77), the lutter remaining
in force up to the time of trial (R. 393).

The price charped to the purchaser would be
found by deducting a bulletin diseount from this
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basic price. It appeared from the evidence thai
the percentage of uniformity between the bulleting
of all the members of the Association was 80.58 in
1918, 84.25 in 1919, 87.55 in 1920, 70.05 in 1921,
and 84.61 in the first six mornths of 1922. (R. 318.)

It appeared, for example, that af the close of the
war President A. M. Maddock, of the Association,
called a meefing at Pittsburgh, to which he pre-
sented a list of “present prices” and *“ proposed
prices.”’ (R.1617,880,94-95,382.) Prices and the
discount were discussed at that meeting. (R. 476,
480, 487, 179-180.) At the next succeeding meet-
‘ing, on February 4, 1919, a revision committee was
appointed, which adopted substantially the list
prices as proposed by Maddock (R. 749, 765~T78),
and. its recommendation was approved by the Asso-
ciation at the May meeting (R. 751).

Members reported to the Secrefary of the Asso-
ciation the number of each type .of article—sold
during a given period and the average price. (R.
24-25.) The Secretary made use of these reports
to ascertain whether the members were adhering
to ““regulation prices” (R. 866) and maintaining
the ‘‘selling price the same as agreed” (R. 914).
The Secretary could make responses to complain-
ants who would from time to time protest against
a lagging member who had not kept up the.price,
or wonld angwer Inquiries as to the prices or terms
agreed upon. Many examples of such lefters are
set forth in Volume IT of the Record. In one case,
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{or exumple, the Seeretary was able to conpratulate
a member that another had “seen the light” and
Lud “now vome np to very nearly reasonable
fouves” (R, 1164)

Credit terms were affived {o the baxic prive list
(R.766) ax 2 per cent ten days, net 30 days, These
appear uniformly in the bulletins between 1918 and
1022, (R, Vol. IIL, and Vol V, pp. 2592-2070,)

Uniform eriting charges appear in the Standard
Price List (R, 777) and are referred to in the corre-
sponderce (R, 894-897), Sihmilarly, wniform extra
elurees Tor gpecial work were fixed and maintained.
L 867, 940-043,)

The azrveement ax to “class B gonds wax to von-
fue them to export, with- the obvious result of
~simplifyving the maintenanve of prices and terms in
tlee domestic market in firstclags produet<. (R,
=30, T87-T94) .\ uniform expert price was later
fixenl ut fwo-thirds of the demestie prive of “‘class
AT poods (R, 787), and defendonts were further
sdvised npon the gnestion by the Secvetary (R. 933-
). Unfortnaotely, one nomaember eolitinued to
solielt “elivs BY domestic hosiness, and in the
words of The Seeretary, *inasanwh_as they are not
ntethers o the Avsociation, we eould do nothing to
~top ihas practive.” (R 793.)

The Necretory maintained a list of Jegitimate
jobiers to whom members might properly sell
(EL 59), sad vondueted an active correspongdence
with eutsiders and members as to whether a pro-
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spective purchaser were legitimate or not (R. 813,
818-821, 832, 1069, 1605-1610).

The defense

The defense was directed to proving that defend-
ants did not adhere to the uniform prices and terms
agreed upon, but that comnpetition between them
continued to exist in fact.

SPECIFICATION OF ERRORS TO BE URGED

1. The court below erved in holding that the
District Court should have submitted to the jury
the question whether an agreement among con-
cerns representing in excess of 80 _per cent of the
business to make and maintain uniforin sales prices,
constituted a reasonable or nnreasonable restraint
of trade.

2. The couxt below erred in holding under all the
facts and cireumstances diselosed by this Recoxd,
where no specific objection and exception was
properly noted before the District Court by the
defendants, that the Distriet Court committed error
in not charging directly on the question of venue.

3. The eourt below erred in holding that these
defendants were in any degree prejudiced by the
action of the Distriet Court in allowing the prose-
cuting attorney to ask the witness Bantje whether
he Imew that the corperation by which he was
employed had plead guilty to a violation of the

18648—26——2



&

Sherman Act, particalarly where the witness’s
answer was that he had no sueh knowledge.?

4, That the court below erred in holding that the
Distriet Coumrt committed prejudicial error in per-
mitting the seeretary of the defendants’ agsoviation
to be asked with reference to his knowledge of the
fact that the xecretary of a jobbers’ assoviation,
who had uvifered to coopervate with these defend-
ants, had been called before the Loekwood
Committee,

. The conrt below exved in holding that the Dis-
trirt Court eommitted error in excluding certain
questions calling for the impressions, Leliefs, and
recullection of witnesses as to competitive eondi-
tHons existing heween these defendants in the sale
of their respective product, where cither no recol-
leetion or only trifling vecollection was had of
specifiv tranractions (althuugh sueh information
was available for reference).

SUMMARY OF ARGUMENT

I. The trial court committed no error in declin-
ing to charge generally that ouly undue and wn-
reasonable restraints of trade are nulawful., It was

1 The pllemid points of crror covered by 3, 4, and & are
characterized in the opinion of the court below (R. 3702)
in the following langunge:

*We note¢ some minor peints, ns there may be o new
trial‘i!

Et is apparent that the Cirveuit Court of Appeals would
not have reversed the judpment in this ease solely on these
lact three points. '
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correct to charge that a combination among those
who control a substantial part of the interstate
commerce in a commodity to fix the price of that
commodity is an unlawful restraint of trade. Such
a restraint is per se an undue restraint under the
decisions of this court, both before and after the
Standard Ol and Tobacco cases. The Standard
- 01 and Tobacco cases do not eonflict with that
proposition of law. The intent of Congress was
fo establish it. Whether such a price-fixing agree-
ment is an undue and unreasonable restraint of
trade is, therefore, not a jury question, and whether
the prices fixed are fair and reasonable is not
relevant.

11. The trial court charged that the combina-
tion and conspiracy, without proof of overt acts,
congtitutes the offense under the Antitrust Act.
Defendants in error took no objection, exception,
or assignment of error to this charge on the ground
that it failed to charge the jury on the necessity of
finding venue. Both sides had introduced evidence
" of acts in the Southern Distriet of New York in
furtherance of the conspiracy, and their existenece
was undisputed. It was not error to charge the
Jury that it did not need fo find what was undis-
puted. A fortiori is this the case where the {rial
court’s attention was not called to the oversight.

III. Defendants’ witness Bantje testified to their
business with the corporation of which he was a
manager. He was asked on eross-examination
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whether he Enew that his corpovatien bad pleaded
pudlty to a violution of the Antitrust Aet, and
ansywwered in the negative,  Assuwinger aryucndn
thut prejudicial ervor might have been caused, it

s cured by his negative answer. But no error
was cansed, Tor the questivn was preperly dirvected
to the bius of the witness,

IV. Own the croxs-examination of the Association
Seeretury, the defendants hronght out thad at one
time 20 ont of 24 members were selling “ddass BY
vponds,  The guestiony asked by the United States
Attorney cn redivect exawinution as tu wlhether
the Secretury of the Jobbers” Asvociation was not
at that thne testifving before the Lodowood Com-
miitee was periinent to o explanation o why de-
fendants were not at that time varrying out thejr
aleped agreement {o txchide “telass B material
Lrom the domestic warket.

V. Detendants objected tu the exelusion of state-
mentx by various witnesses of their impressions, be-
liefs, and recollections of competitive wmditions.
Broadly, two dlasses ol questions were exeiunded.
Thu<e asking whether the witness found or ob-
served competition wete too inoad ad ealled for
cottelusioms,  Those asking Tor recelleetions as to
past trunsactions in the purchave of pottery were
ton vapue and gave no hbagis for eross-exomination.
Wherever the witness could {extify ax to the details
of trapsactions showing competitive prives, such
testiznony was Imvariably admitted, with ne effort
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on the part of the Grovernment to prevent its ad-
mission. The substance of the defense of existence
of competition was thereby presented to the jury.

The instances of exclugion are set forth in an
Appendix, and show that there was no exclusion
of this general line of testimony as to competitive
conditions, but only the enforcement of a rule of
evidence as to the manner of introducing it, which
under circwmstancss here disclosed was not unjust
or prejudieial to these defendants, first, because
better evidence was available and denied to the jury,
and second, hecause all the underlying facts within
the knowledge of the witnesses were introduced
to the jury.

ARGUMENT

I

THE DISTRIOT COURT WAS RBIGHT IN RBREFUBING T0
CHARGE THE JURY THAT TF THE EVIDENCE SHOWED
A PRICE AGREEMENT AMONG THOSE DEFENDANTS
REPRESENTING A HUBSTANTIAL PART OF THE TRADE
INVOLVED, THEY MUST THEN CONSIDER WHETHER
SUCH PRICE AGREEMENT WAS AN TUNDUE AND
UNBEASONABLE RESTRAINT OF TRADE

The Circuit Court of Appeals summarizes the
siteation as follows:

The matter was finally presented by the
following request to charge:

“The essence of the law is injury to the
public; it is not every vestraint of competi-
tion and not every restraint of trade that
works an injury to the public; it is only an
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undue and unreasonable restraint of trade
that has such an effect and is deemed to be
untawful.”

Which request was refused in #ofo., In
this we think the learned court erved, and
in a manner that went to the foundation of
the prosecution. (R. 3701, 300 Fed. 553.)

The Government conceedes the eorrectness of the
requested charpge as a proposition of law. It doex
not follow, however, that the Distriet Court com-
mitted error in declining to pive it. A trial court is
not expected to expound to the jury the general
principles of law goveiming a case, when courts
have further defined the meaning of those general
prinviples as appiied to facts stmilar $o those in the
case on {rial.

A rule of law that would reguire a trial eourt to
charge the jury upon the interpretations alveady
oiven to o statute by the comrts, as suggested by the
Cirenit Conxt of Appeals, would in Antitrust cases
lead to the absurdity of reading and expounding to
a Jury a course of decisions which have been path-
vred in more than nine full volumes of printed
reports. The court here followed the proper pro-
cedure of instrueting the jury as to the law appli-
vable to the facts of the case on trial (1. 697):

Let me advise you, so that there can not
be any possible misumderstanding in your
minds that it is illegal and a violation of the
Sherman Iaw for a proup of independent
units—that is, individuals or eorporations—
operating in combination, such as a trade
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association of the eharacter shown here, to
agree amongst themselves to fix the prices
to be charged for the commodity which the
members manufacture, where they control a
substantial part of the interstate trade and
commerce in that commodity.

The issue presented is whether an agreement
to fix prices among those controlling a substantial
proportion of an industry is per se an unlawful re-
straint of trade or whether the Government must
prove that the pricss fixed were in themselves un-
reasonable. I is submitted that the latter view
finds no support in the decisions of this court, not
excepting the cases of Standard Oil Company v.
United States (1911), 221 U. 8. 1, and United
States v. American Tobacco Company (1911), 221
U. 8. 106.

The cases will be reviewed herein historically.

United States v. The Trans-Missourt Freight Asso-
ciation (1897), 166 U. 8. 290

United States v. Jomt Traffic Assoectation (1898),
771 U, S. 505

These cases involve essentially similar states of
fact and for our purposes may be considered to-
gether. They stand for the proposition that an
agreement between carriers to fix rates is unlawful
under the Sherman Aect.

The rule established by these cases in so far as
carriers are concerned has, of course, been modified
by statute, but the principle that a price-fixing
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agreement is unlawiul where the partieular type
of enterprise concerned has not heen excepted by
statute remains as the rule to-day.

At page 310 of the opinion in the Freight Asso-
ciation caxe the issue is outlined by the couxrt:

The hill shows here an agreement enteved
into (ax stated in the agreement itzelf) for
the purpuse of maintaining reasonable rates
to he peceived by cach company cxecuting
the asrecment,

This cowrt pointed to the impropriety of a
judicisl determination of the rearonableness of an
arreed rate, aud eoncluded that ““there can be no
doubt that its direet, bumediate, and necessary
effect ix fo put a restraint upon trade and eom-
werve as deseribed in the aet.” 166 U. &, at pp.
o1, 342,

Standard O Compeny v. United States (1911)
210.8. 1

["nited Staiex v, American Tobacen Company
(7411) 221 U, S. 106

Tt is ometiies waid that the Froight Assectation
ansl Sotut Prajlive eases were overruled by the Stand-
vrd Qi and Tolbacvo cascs. T so far ay they stood
for the general proposition that ne question of the
retsonableness of' o restraint con arise mnder the
Sherman Aet it iz uudoubtedly fiue that they were
“limited and qualified '’ by the opinien in the Stand-
ard QU cove (221 U8 ul p. 67). However, refer-
eire 1o the opinion in the Staqdard Qd case shows
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that the aetual decisions of the Trans-Missourt and
Jownt Traffic cases were not affected.

Chief Justice White pointed out (221 U. 8. at
p. 66) that the ‘““nature and character’’ of agree-
ments upon fixed rates and terms create ‘“a con-
clusive presumption’’ which brings them within the
statute. Such a case is “‘plainly within the statute”’
(p. 67) so that there is a ‘““want of power” to take
it out of the statute by a resort to reason, and is to
be distinguished from a case where the lawfulness
of a contract depends upon a study of the reason-
ableness of its terms in the light of the surrounding
circumstances. Again, at page 58:

"T'he dread of enhancement of prices and of
other wrongs * * ¥ led, as a matter of
publi¢ policy, to the prohibition or treating
as illegal all contracts or acts which were
unreasonably restrictive of ecompetitive econ-
ditions, esther from the nature or character
of the contract or act ¢ where the surround-
ing circumstances were such as to justify the
conclusion that they had not been entered
into or performed with the legitimate pur-
pose of reasonably forwarding personal
interest and developing trade * * *#,
(Italics ours.)

Under the decisions of this court an agreement
among a substantial proportion of those engaged
in g given line of commerce upon fixed prices to be
charged in that line belongs preeminently to the

category of “contracts or aets which were unreason-
18648—286——132
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ably restrivtive of competitive eonditions * * *
from the nature or charneter of the coniract or
act.”

The American Tobacco cese contgined a reaf-
firmation of the dovtrine of the Standard Oil easc,
that acts or contracts or agreements or combina-
tions might be adjudged by their ¢‘inherent nature,’?
as well as by their “effect,”” to operate to the preju-
dice of the public interests by unduly obstrueting
competition or uwnduly obstrueting the due course
of trade. 221 U. S. at p. 179

Under the previous decisions of the eourt it
becomes elear that an agreement o1 combination to
fix prices is one of thoxe which *‘because of their
inherent nature or effeet’ injuriousty restrain
trade. In this class of cases no question arises as
to the reasonableness of the priee fixed, just as in
eases involving an allotment of terrifory or a see-
ondary boyeott no question of the reasonableness
of the allotment or of the secondary boyeott avises
There actions are in themselves unregsonable ““he-
cause of their inhevent natuve.” This conclusion
does not in any way detract from the prineiple that
the phrase “‘restraint of trade” in the Sherman
Aect ix to be read under the light of reason. The
restraint of trade under consideration must be an
undue and unveasonable one, but this does not
megn that the price fixed must be undue and unrea-
sonable. The unreasonableness of the price-fixing
agreement arises from the nature of the agreement
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Hself and of the parties thereto and not from the
price fixed.,

Decisions between the time of the Freight Associa-
tion and Joint Traffic Cases, and of the Stondard
O3l ond Tobacco Cases

The case of Addyston Pipe & Steel Company v.
United States (1899), 1756 U, 8. 211, directly in-
volved g price-fixing agreement. It was deter-
mined by the Cirenit Court of Appeals (opinion by
Judge, now Mr, Justice Taft) that the prices fixed
were not in fact fair and reagonable, and this con-
clusion was confirmied by the Supreme Court. Tt
was made clear, however, in the opiniong both of
Judge Taft below and of Mr, Justice Peckham in
this Court that an dgreement to fix prices wasg un-
lawful irrespective of the falrness or reasonable-
ness of the prices fixed. At pages 237 and 238 of
the opinion of the Supreme Court the following
exeerpt from the opinion of Judge Taft below is
quoted with approval: |

It has been earnestly pressed upon us
that the prices at which the cast-iron pipe
was gold in ““pay” territory was Teason-
able * * * We do not think the issue
an important one, because, as already stated,
we do not think that at common law there
is any question of reasonableness open to
the courts with reference to such a contract.

Swift & Company v. United States (1905), 196
U. 8. 375, was an express decision by this Court
authoritative on the case at bar. This was an
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appeal by the Chicago packers from a deerce
entered in the Circuit Court for the Northern Dis-
triet of Illincis. This decree provided, among
other things, that the defendants should be
restrained from ‘‘by combination, conspiracy, or
contract raising or lowering prices or fixing uni-
form prices at which the said meats will be sold
¢ither directly or through their respective agents.”’
Deerees and Jwlgicuts tn Federel Anti-Trust
Caves (Washington, 1918), 63, 64.

The terms of this decree, therefore, had no rela-
tion to the fairners of the prives which might be
fixed, but forbade the fixing by agreement of any
prives, whether higher, lower, o1 in any way uni-
form, The deeree was cavefully considered by the
Supreme Court, and this provision was among those
which were expressly approved by this Court.

It was determined that o “‘combinatiun, eon-
spiracy, or contraet raising or lowering prices or
fising uniform prices” is a dirvect restraint of trade
within the decisions of the comrt.

In the opinion of the Court in National Cotton
Oil Company v. Terax (1905}, 197 U. 8. 115, con-
struing the Texas Antitrust statute, there is found
at papge 129 the following reaffirmation of the
American doetrine as to price fixing:

The purpose {of monopuly) ix so definitely
the control of prices thut monopoly has been
defined to be “‘unified tacties with regard
to pricex.”” Tt is the power to control prices
which makes the inducement of combina-
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tions and their profit. It is such power that
makes it the coneern of the law to prohibit
or limit them. And this concern and the
policy based upon it has not only expression
in the Texas statutes; if has expression in
the statutes of other states and in a well-
known national enactment.

Dr. Miles Medical Company v.J. D. Park & Sons
Company (1911), 220 T. S, 373, was argued the
week hefore the rearguments in the Standard O:l
and. Tobacco cases, and the opinion of the court
was handed down at the same term. The following
quotation is taken from the opinion of Mx. Justice
Hughes, at page 408:

Agreements or combinations between
dealers, having for their sole purpose the
destruction of competition and the fixing of
priceg, are injurious to the publie interest
and void.

Dectsions subsequent to the Standard Ol and
Tobacco cgses

That the Stondard Oil and Tobacco cases did not
overrule prior cases, such as the Freight Associa-
tion, Jowmt Traffic, and Swift cases is strongly stated
in Thomsen v. Cayser (1917), 243 U, 8. 66, 84:

¥ % ¥ we are brought to the considera-
tion of the grounds upon which the Circuit
Court of Appeals ehangedifs ruling; that is,
that it was constrained to do so by the Stand-
ard Ol ofd Tobacco cases, 221 U. 8. 1,
106 * * %
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But the cited enses did not overrule prior
cases, Indeed, they declare that prior cases,
aside from ecertain expressions in two of
them, or asserted implications from them,
were examples of the rule and show its thor-
ough adequacy to prevent evasionx of the
policy of the law “‘by resort to any disguise
or subterfuge of form,” or the eseape of its
prokibitions “by any indirection.”

Just as in the eage at bar, the defendants in the
case of Standard Senitary Manufacturing Com-
pany v. United States (1912), 226 T, S, 20, manu-
factured 855 of the enamecled iron ware in the
United States, and entered inte an agreement as
to the prices to be charged for their produet. To
the argument (pages 25 and 26) that the deeisions
in the Standard Oil and Tobaceo cases justified a
consideration of the reasonableness of this apree-
ment, the court responded that—

The law ix its own measure of right and
wrong, of what it permits, or forbids, and
the judgment of the conrts ean not be get up
against it in a supposed accommodation of
ity policy with the good intention of parties,
and it may be of some good results. United
States v. Prans-Missouri Freight Asso., 166
U. 8., 290; Armour Packing Co. v. Unitcd
States, 209 T, 8. 56, 62.

A peculiar type of price-fixing agreement came
hefore the Court in 1918 in Clicago Board of Trade
v, United States, 246 T, 8. 231, This case appears
to stand for the proposition that the fixing of a
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price by agreement for a limited portion of the
day and upon a strictly limited type of transaction
may be legal if it applies only to a small portion of
the commerce in question. It is true that this Court
there decided that a eertain type of price-fixing by
agreement might-be legal. But the Court was care-
ful to point out that, first, the restriction waslimited
to a cerfain portion of the business day; second,
it was restrieted in operation to only a small part
of the grain shipped from day to day to that mar-
ket; and ‘third, it had no appreciable effect on
the general market prices. And it further ap-
peared that the net result of the rule was to preserve
the price which had been the result of open general
competition on that morning on the floor of the
exchange.

" This case does not in any way limit the rule that
where those who control a substantial proportion
of any line of commerce enter into an agreement
to fix prices, such agreement is illegal because of
the necessary effect which it must bave.

Thelast oceasion for this Court to refer to price-
fixing agreements arose in the cases of Maple
Flooring Assoctation v. United States (1925), 268
U. 8. 563, and Oement Manufacturers Protective
Association v. United States (1925), 268 U, 8. 588.
At page 578 of the Maple Flooring opinion appears
the following:

Tt is not contended that there was the com-
pulgion of any agreement fixing prices, re-
straining produetion or competition, or
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otherwise restraining interstate commeree.
(Ttalics ours.)

The inference is clear thut an apreement to fix
prices is an agreement to yestrain interstate com-
merce. As such it iz distinpuished from the 1ype
of agreement under consideration in the JMaple
Flooring ense—a type which must be considered
in the Hght of all the surrounding circumstances
in order to determine whether it constitutes a re-
straint of trade.

In the Coment ense the view of the Court was
expresyed unequivovably. This case did not involve
a prive-fising agreement. However, a minority of
the court dissented from a decivion uphelding the
agreernents there dvawn in question, on the ground
thai such aereements must lend by indiveetion to the
establishment of pricves by some other foree than
that of competition. The mmjority of the Court
made it ¢lear, in the opinion written by Mr. Justice
Stone, that they were in agreement with the
minority upen the llegolity of any agreement to fix
prices by combination:

Agreements or understanding among com-
petitors for the maintenance of uniform
prices ave, of course, unlawiul and may be
enjoined. (Opinion, page 604.)

Iutent of Congress
i}

There can he no doubt that the Senate which
passed the Act of July 2, 1880, understoad that they
were rendering unlawful all price-fixing agree-
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ments. During the debates on the original bill,
an amendment was passed by a vote of 34 to 12
(Cong. Rec. Vol. 21, part 3, page 2611), which con-
tained the following provisions (Cong. Rec. Vol
21, part 2, page 1772) :

Sro. 2. That a trust is a combination of
capital, skill, or acts by two or more persons,
firms, corporations, or associations of per-
gons, or of any two or moré of them for
either, any, or all of the following purposes:

To limit or reduce the produetion or to
increase or reduce the price of merchandise
or commodities,

To fix a standard or figure whereby the
price to the public shall be in any manner
controlled or established of any article, com-
modity, merchandise, produce, or commerce
intended for sale, use, or consumption,

The bill- as amended was later referred back to
the Judiciary Committee and reported out in essen-
tially its present form. It may properly be as-
sumed, therefore, that the term ‘‘restraint of
trade’ twas understood to embrace the particular
evils which had been specified in the bill as
originally passed.

Legal standard applicable to the cuse at bar

It is suggested in the opinion of the Cireuit Court
of Appeals (800 Fed. 554) that under the Naskh
cage (229 U. 8. 373) the reasonableness or un-

reasonableness of every restraint of trade must be
18648—28——di
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submitted to a jury.® Defendants in error argued
further at the bar of the Cireuit Court of Appeals
that the reasonableness or unyeasonableness of a
fixed price must he submitted to the jury. The
Government view is that each of these views repre-
sents a misconception of the law as expounded by
this court.

2 This view hgs npparently been rince abandoned by the
same ciremit court of appeals. We quote from the opinion
of Learned Hand, J., in LZive Poullry Dealers’ Association
v. Urdted States (1924), + F. (2d) 840, 542

“It ix romewhat surprising at this day to hear it sup-
gested that o frank agreement to fix prices and prevent
competition as regards< them nmong one-half the buyers in
o given moerket may be defended, en the notion that the
re~ults are economically desirable. We rhould have sup-
po~#:d that, if one thing wera definitely settled, it was that
the Sherman Act forbade oll aprecments preventing com-
petition In price among a group of buyers, otherwi-a com-
petitive, if they are numerous enough to affect the maxlset.
The sugge-tion is that vinee Standard 0 (fo. v. U. 8., 221
U. 8. 45, 31 8. Ct, b2, 85 L, Jud, 619, 34 1. R. A. (N. B.)
&34 Ann, Cae 1912D, 734, such o combination may be
justified, if some prejudice to the public be not chown.
That might be the law, but we do not so understand it.”

e de not suppose that o combination of buyers is any
more unlawful than o combination of sellers. Or that the
substantive Inw is different in an equity court thau in a
criminal court. Indeed, on thix latter point the court in the
ease at bar waw explicit (300 Fed. at p. B53) :

* & % ¢The ctotute can not mean one thing on the
criminal side of the court and another on the civil side,”

Attention was colled helow to cerfain remarks by the trial
judge (R. 665-060) which might be construed ns wvidencing
an. analogous misconeeptivn on his paat, viz., that the doctrine
of the Standard Od and Tolgeco depisions could have no
application to 2 criminal case, Yn so far as his remarks wers
applieable to the proven facts of the case at bar, however,




25

The suggestion that a jury is to pass upon the
reasonableness of .a fixed price is untenable under
the c¢ases of Internotional Harvester Company V.
Kentucky (1914), 234 U. 8. 216, and United States
v. Cohen Grocery Co. (1921), 255 U. 8. 81. These
cases stand for the proposition that a statute is
unconstitutional which submits to a jury the erimi-
nal liability of a defendant upon the issue of
whether prices and termsg fixed by him have been
fair and reasomable. The Sherman law is outside
this class of statutes. Nash v. United States, supra.
Reasonableness of restraint is a different concept
from reasonableness of price.

The invalidity of the Kentucky statute and the
Lever Act flowed from their failure to supply a
standard for the guidance of the citizen. The deci-
giong upon restraint of trade at common law and
upon the Sherman Act provide, on the other hand,
adeqnate standards of legality. So in the Cohen
case (at p. 92), dealing with the Lever Act, this
court pointed out the distinetion of the Nash and
similar eases in that they—

they were correct in that such facts did not present a ques-
tion of reasomableness for either court or jury. They were
covered by the established rule of law that a price agree-
ment between those who control a substantial portion of the
production of a commedity is an unreasonable restraint of
trade.

Though a suggestion, therefore, that one rule may apply
-at eriminal Jaw and another in equity wonld be erroneous, no
error can be predicated upon such a suggestion made In argu-
ment in a case lite that at bar where the judge proceeded to
charge the jury upon the properly applicable theery of law.
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# % % gll pested upon the conclusion
that, for reasons found to result either from
the text of the statutes involved or the sub-
jects with which they deal, a standard of
some sort was afforded.

The standard appears in the now familiar quota-
tion at page 376 of the opinion 1 the Nash case:

Only such contracts and combinations are
within the act ag, by reason of intent or the
inherent nature of the contemplated acts,
prejudice the publie interests by mduly re-
stricting competition or unduly chstructing
the course of trade.

The request to charge which received the ap-
proval of the Circuit Court of Appeals in the case
at bar was evidently founded wpon this elause that—

Only such contracts and combinations are
within the ac¢t as prejudice the publie in-
terests by unduly restricting competition or
unduly vhstrueting the course of trade—

but in relying upon this ¢lause defendants in vrror
and the Cirenit Court of Appeals fell into the error
of overloolking the qualifying phrase—-
by reason of tutent or the inherent nature of
the contemplated acts,

It is thiz phrase which supplies the standard by
which the prejudice to the public interests and the
undue restraint of trade ix to be measured. It is
this phrase which has received definition in the
cases decided by this court. They have established
the doctrine of law that a price-fixing agreement
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entered into by those who control a substantial pro-
portion of a given industry is one of those contracts
and combinations which are within the Aect by
reason of the inherent nature of the eontemplated
acts,

This is the clear legal standard to which citizens
may refer in guiding their footsteps within the
path of the law. To the jury is left the question
whether such an agreement has in fact been en-
tered into in the case on trial.

IT

. EVIDENCE PROBATIVE OF VENUE IN THE SOUTHERN DIS-

TRICT OF NEW YORK HAD BEEN INTRODUCED AT THE
TRTAL IN TLARGE QUANTITY BY BOTH §&IDES, NO
PREJUDICIAL ERROR WAS CAUSED BY THE FAILURE OF
THE TRIAL COURT TO CEARGE DIRECILY ON THE
QUESTION OF VENTE. ¥NO OBJECTION WAS MADE OR
EXCEPTION TAKEN AT THE TRIAL

The defendants made no point at the trial that
the charge to the jury was improper in that re-
spect. The point was presented to the Circuit
Court of Appeals and only incidentally. 'This is
shown by quotation of the point raised by them in
their brief below, and by reference fo that poi'tion
of the charge of the court to which they took ex-
ception, and to their exception. The quotations
are taken from page 92 of the defendants’ brief
belowr:
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The ground stated in defendants® brief:

Point XTI, The Court erred in charging
the jury that if it found that the defendonts
combined and eonspired to restrain trade by
entering into the agreements charged in the
indictment, it was immaterial whether sueh
agreements were actually carvied outb or not

The charge of the court (R. 695):

I must, therefore, advise you that if you
find the defendants combined and eonspired,
to restrain trade by entering into the agrec-
ments charged in tite indictment, then these
agreements violated the Sherman Aet, and
it is immaterial whether such agreements
were actunally carried out or have accom-
plished their purpose in whole or in part.

Exception taken by defendants to this portion of
the charge (R. 723):

I respectfully except to that portion of
your Honor’s charge wherein your Honor
stated that a mere agreement constitutes an
offense, whether anything is done to corry it
out or not, and where your Honor went on
to say that it is Immaterial whether agree-
ments are carried out or not. That latter
phrase, that it is immaterial whether the
agreements were earvied out or not, I submit
is wrong——

The Corrr. Immaterial for the considera-
tion of the jury. .

Mr. Mansgarn, That is precisely what I
want to bring to yowr Honor’s atfention—
that T submit they are material from the
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aspeet of determtinimg whether the agree- -
ment was made, and if the jury find they
were not carried out, it may be cogent evi-
dence in their minds that the agreement was
not made,

These quotations establish beyond question that
the defendants did not raise in the court below any
question of venue. They argued only that the court
should have eharged the materiality of the carrying
out of the agreements as evidence of the existence
of the agreements. None of the defendants’ ex-
ceptions and none of the assignments of error make
any reference to a failure to prove venue in the
Southern Distriet of New York.

In fact the indictment alleged that the company
was carried on in the Southern District of New
York by combined action in pursuance thereof
(R. 9-10, 13), and not merely the Government but
the defendants produced witnesses who testified to
that course of business within the jurisdiction of
the court. In fact a number of the defendants
themselves so testified.

Fividence that defendants circulated bulleting and
made sales in pursuance of the combination in the
Southern District of New York appears at the fol-
lowing pages of the Record:

R. 24, 47, 48, Gov. Exh. No. 26 (Vol 2,
page T8T), 199, 201, 203, 204, 206, 208, 211,
222, 223, 224, 227, 229, 230, 231, 246, 247, 249,

290, R. 262 264 272,392, 398, 438, 441, 447,
463, 465, 516 524
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By reason of their chavacter and their relation
to the agreements alleged in the indictment suech
acts were “overt acty’ piving jurisdiction tv the
court, the conspivacy ““earrying to the whole area
of its operations the guilt of its conception and
that which follows guilt, bial and punishment.”
Hyde v. Unitvd States, 225 U, S, 347, 363,

This was recognized by the Chreuit Court of
Appeals (300 Fed. at p. 552), which had itvelf in
Easterday v. MeCarthy, 256 Fed. 651, recognized
the opinion of this Court as laid dewn in the H yde
case that conspiracies on a eommon-law footing
are indictable where their operation is continued
through the commission of overt acts, This Court
there cited with approval (225 U. 8, at p. 365) the
opinion in Rolinson v. United States, 172 Fed. 1053,
which reviewed the vases and pointed out that—

at common law the venue in congpiraey could
be laid in any county in which it could be
proven that an overt act was done by any
one of the conspirators in furtherance of
their common design.

Apain, at page 365 of the opinion in the Hyde
easc, this court quoted with approval the follow-
ing quotation taken by the Robinsen ease from
People v. Mather, 4 Wend. (N. Y.) 261, opinion
by Maxey, J.:

The low considers thoat wherever they aect
there they renew, or perhaps, to speak more
properly, they continue their agresment, and
this-agreement is renewed or continued as
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to all whenever any one of them does an
act in furtherance of their common design.

The reasoning, equally applicable to cases under
the Sherman Act, was given by this court at page
363 of the opinion:

We must not, in too great a solicitude for
the criminal, give him a kind of inmmumty
from punishment because of the difficulty in
convieting him—indeed, of even detecting
him. And this may result if the rule con-
tended for be adopted. Let him meet with
his fellows in secret and he will try to do so;
let the place be concealed, as it can be, and he
and they may execute their crime in every
State in the Union and defeat punishment
in all.

The Circuit Court of Appeals confined itself
therefore to the criticism that the trial judge had
not charged the jury thai the commission of an
overt act in the Southern District of New York
must be proven. It said in this eonnection:

We are persnaded that both the prosecu-
tion and the learned court overlooked the
peculiarities of this ease.

Indeed, it is not surprising that the defendants
themselves overlooked the alleged jurisdictional
error, after the introduection by both sides of so
much evidencee in agreement upon the commisgsion
of overt acts in the Southern District of New York.
There was no question or conflict on this point for
the jury to regolve, but it wag through the intro-
duction of evidence as effectnally admitted by the
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defendants as if they had entered into a stipulation.
The only izsue left to the jury was whether these
acts had been dene in pursnanee of a prior com-
bination and conspiracy.

To reverse on such a ground the conelusion of o
trial lasting over four and one-half weeks is fo
follow the shadow of things and to disregard their
substance, Certainly there was here no error prej-
udicial to the rights of the defendanty,

To suummarize, erroy is predicated upon a failure
to charge that the conspivacy was earrvied vut in
part within the Southern District of New York.
In their exception, the defendants objected to the
charge salely on the ground that proof of overt acts
in pursuance of the conspivacy might be material
in determining whethey the conspiracy was entered
into, (R. 722 and 723,) There is no vonnection
or relation whatsoever hetween these two concepts.

The situation here presented ix that at the time of
trial the defendants objected to the eharge of the
trial judge vpon one ground, while now they seek
to object to that eharge on another ground wlich
was not called to the attention of the trial court in
any form at the time of trial.

The applicable rule of law is found in the dis-
senting opinion of Mr. Justice Pitney in the cave
of Frcy & Son, Inc., v. Cudahy Packing Company,
256 U. 8. 208, 214:°

* The opinion of the majority of the court in the cited case

in na wey affeets the applicability of B, Justice Pitney's
opinion fo the case at bar.
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There'is nothing here to show that the at-
Hention-of the trial judge eithér was or ought
to have been directed to that part of his
ckarge now held to be erronecus. The ex-
ception alleged did not even faintly or
approximately express the tenor and effeet
of that instruction or of any otlier that was
given to the jury ; much less did it fairly and
dishinctly raise a question of law upon this
or any other point in the charge.

Tt %5 elemdentary that, in order to lay
fonridation to review by writ of error the pro-
ceedings of the courts of the United States
in the trial of common-law actions, the ques-
tions of law proposed to be reviewed must
be raised by specific, precise, direet, and un-
ambiguous objections, so taken as clearly to
afford to the trial judge an opportunity for |
revising his rulings; and that a bill of exeep-
tions not fulfilling this test will furnish no
support for an assignment of error.

fREN

THE DEFENDANTS WHERE NOT PREJUDICED BY THE
ACTION OF THE DISTRICT GOURT IN ATLOWING TEHB
UNITED STATES ATTORNEY TO CROSS-EXAMINE A WIT-
NESS AS TO BIAS BY ASKING HIM WHETHER HE KNEW
THAT HIS OWN CORPORATION HAD PLEADED GUILTY
TO A VIOLATIONW OF THE SHERRMAN ACT '

Defendants’ witness, Bantje, was manager of
the earthenware department of the J. L. Mott Iron
Works. (R. 451-453.) His testimony was cumu-
lative of that of other defendants’ witnesses, and
was intended to show that he had bought from the
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defendants at varying prieces and prices below the
arbitrary bulletin prices. On eross-examination
be was osked whether he knew that his own cox-
poration, the J. L. Mott Iron Works, had pleaded
guilty to a violation of the Sheirman Aet, and an-
swered *“No.” (R. $5345H7.)

(a) dAny danger of prcjudice was removed by the
answcr of the witness

Assuming argucido that the defendants might
have been unfairly prejudiced by a showing that
one of their witnessvs knew that his employer had
pleaded guilty to a violation of the Sherman Act,
the danger was removed by the answer that witness
did aet know it.

Merely to ask the question suxely is not such
prejudicial exror as to justify the reversal of a con-
viction renched after a month’s trial.

The Govermment submits, moreover, that the
quertion was competent.

(L) The question was compctent

The question was direeted to the bias of the
witness. That he was associnted In an itmportant
capacity with a corporation in the same lne of
business as the defendants and which had iteelf
violated the same law would tend to show his
animus in the case against the prosecution. In
maodern practice the admissibility of such questions
i habitually a problem for the exercise of disere-
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tion by the trial couxt. Wigmore on Euvidence (2d
ed.), Vol. IT, see. 949,

Suppose an analogous case. If a witness for the
defense in a counterfeiting case should testify that
he had handled the plates with the defendant and
that they were not used for counterfeiting, the
prosecution would surely be justified in showing
his bias by asking him whether he had not heen
himself manager of a corporation whose officers
had just pleaded guiliy to a charge of counter-
feiting.

Not only was there strong reason in the instant
case to support the theory of bhias, but that theory
finds support in the ancient doctrines of the com-
mon law as to witnesses with an interest. This
witness had run the risk of pecuniary loss, his em-
ployment had been put in jeopardy by the danger
whieh his employer had been in through the viola-
tion of the very law under which this prosecution
was being conducted.

The Circuit Court of Appeals stated:

‘We are not aware of any other ruling here-
tofore made which in effect impugnas the
veracity of a whole body of employees, be-
cause the corporate employer had previously
pleaded guilty to an infringement of the
Sherman law.

The learned court overlooked the fact that in the
case of a loyal employee a bias very naturally arises
in just such a sitvation. And the government did
not impugn the veracity of the ‘‘whole body of em-
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ployees,”” but only of that employee (2 manager)
who had been c¢hosen by the defendants to speak on
their behalf for the corporation in question.

IV

NO PREFUDICLAL ERBOR WAS COXMAITITED BY THE DIS-
TRICT COURT IN PERAITTING THE SECRETARY OF THE
ASSOCTATION BEING CONTWUCTED BY THE DEFENDANTS
TO BL ASKED WHETHER HE ENEW THAT THE SECRE-
TAEY OF ANOTHER ABSOCIATION, WHO IS SHOWN BY
THE RECORD TO HAVE BEEN COQOPERATING TWITH
THESE DEFEXDANTS IN BRINGING ABOUT RESTRAINTH
OF TRADE TN THE SALE OF MOTTERY, HAD BEEN CALLED
TO TESTIFY BEFORE THE S0-CALLED LACKWOOD COXI-
MITTEE

The Government was reeking to prove that the
purpose of the defendants was not to sell ““seconds’
or c¢lasxs “B" pottery in the domestic markets as
an aid to their price agreement. To that end it
sought to prove that Dyer, recretary of the defend-
ants’ Axzociation, their employee and eo-vonspiva-
tor, had had eorrespondence with one Hanley, sec-
retary of an assoclation of jobbers of pottery, who
were the vendees of therse defendants or some of
them.

In offering evidence on that point the Govern-
ment examined Dyer as to a letter passing between
himself and Hanley, in which Hanley offered his
and his Association’s enoperation to bring about the
excludion of clase B pottery. (R. 1077, 191.)
Other evidence offered by the Government indi-
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cated that the defendants’ Association had formed
a purpose to exclude class B pottery. (R. T87-
794, 880-881, 907, 933-934.)

Attention had been invited on cross-examination
by the defense to the fact that at one time twenty
out of twenty-four companies were selling class
“B’" pottery. (R. 165.) It therefore became
highly material for the Government to show on
redirect examination why only a minority of de-
lendant companies were refraining from selling
class ‘B’ goods at that time.

It was common knowledge that the Lockwood
Committee, a duly authorized committee of the
New York Legislalure, was conducting a general
invegtigation into the activities of contractors and
labor leaders as to restraints and extortions in the
building industry, and of this the Cirenit Court of
Appeals took cognizance, 300 Fed. at p. 554. Asa
result of the public activities of this Committee,
many trade associations went out of existence and
many ceased illegal activities or activities of doubt-
ful legality. The broad investigation ecarried on
by the Lgckwood Committee had, as wag well
known, the effect of restraining dubious and illegal
practices of many associations, particularly of
those agsociations whose officers were called before
the Committee for examination.

For the purpose of showing knowledge on the
part of Dyer, the Secretary and co-conspirator of
the defendants, the guestion was asked of him
whether he did not know that Hanley, who had ten-
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dered his active assistance to prevent the rale of
class ““ B pottery, had been ealled before the Lioclk-
wood Committee, The purpose was to provide the
jury with knowledge of surrounding conditions, so
ther vonld judge of the commection between the ces-
sation of practives with reference to the sale of ¢lass
‘B pottery by these defendants, and the faet that
it was common knowledge that Honley, who had
tendered agsistanee in this connection, and was the
secretary of the Association to which most of the
huyers helenged, was already the subjeet of investi-
gation by the Lockwood Committee.

The inference would be logical that the defend-
ants had *‘at that time”’ refrained from an illegal
practive bevauxe they lmew that the man with whom
that business was belng most actively carried on
wos being examined by an investigating committee,

In fairness it can not he asserted that the ques-
tion was for the purpose of *“‘besmirching’ the de-
fendants, A more rational ¢onclusion is that the
jury was entitled to know these facts fur the pur-
pose of aseertaining whether or not there were at
that time in existence eonditions which would deter
Dyer and the defendants from fully earrving out
and putting into effect their purpose to vestrain the
vale of class “B" pottery o domestic nukets,
Especially is this frue since the reeord shows that
Hunley had tendered aid and assistance in bringing
about such eonditions.

It is submifted that no prejudicial errvor, and in
fact no error of any kind, was evmmitted by the
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trial court in permitting the jury to see all the sur-
rounding conditions existing at the time when cer-
tain action was taken by this Association, which it
now relies upon to show the absence of any purpose
to restrain trade in class “*B?’ pottery, If that pur-
pose had been temporarily abandoned through fear
of the Lockwood Clommittee, the jury was entitled
to know it,

v

THE DISTRICT COURT COMMITTED NO ERROR IN EXCLUD-
ING QUESTIONS BY DEFENDANTS’ COUNSEL CALLING
FOR -OPINTONS AND CONCLUSIONS IN REGARD TO THE
EXISTENCE OF COMPETITION BETWEEN DEFENDANTS
AND IN EXCLUDING THAT TYPE OF ANSWER FROM
WITNESSES WHO WERE UNABLE T0 TESTIT'Y TO FAQTS

The extraets from the record, which in gubstance
cover the specific instances of the exclusion of
certain -questions and answers by the frial court,
to which these defendants most seriously objected
below and as to which they alleged error, are found
at R. 344, 397, 436, 441, 469, 512, 375, 474, 497, and
493, and are analyzed in the Appendix to this brief.

The defendants offered the testimony of witnesses
who were either wmanufacturers of pottery or
jobbers of such pottery, who purchased their sup-
plies from these defendants or other like manu-
facturers, to the effect that competition existed
among manufacturers, particularly these defend-
anfs, in the sale of such pottery.
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Broadly stated two classes of questions, asked
by counsel of such witnesses on direct cxamination,
were ohjected to and excluded.

Questons of the first class were in substance
whether the witness had seen or neted competition
in such =ales. It isapparent that questions vouched
in general language as to whether ¢compefition was
found or chserved were too broad. The answens
{0 such questions would not necessurily be respon-
sive in such a case as this where the sole issus was
whether there had been price competition. The
witness when testifying might have had some other
kind of competition in mind,

The second class of questions were addres<ed to
witnexsges in sueh form that the answers would have
embodied the impressions, bheliefs, and possibly
recollections of the witnesses ax to past transaetions
in the purchase of pottery, without any or sub-
stantial details, instead of ealling for exaet knowl-
edge of competitive conditions as to which test-
mony was desired. [n many of these instances it
appears inthe Record that such witnesses had. avail-
able business records vontaining exact information
and details as fo whut did oveur with reference to
competitive prices made or fendered, but that no
inspection of such revords had been made, (R.
344, 470, 500,) On direet examnination inability on
the part of some of such witnesses to testify to any
specific instances in support of the general impres-
gion, belief, or recollection was conceded. (R. 469-
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470, 449, 453, 524.) Wherever the witness could
testify as to the details of tramsactions showing
competitive prices, such testimony was tnvariably
admitted, with no effort on the part of the Govern-
ment to prevent its admission. (B. 442, 513, 521,
498, 516, 525, 491, 459.)

The question of price competition. was an issue of
prime importance in the case. Respondents sought
to have witnesses with no or slight supporting
recollection of details testify as to conclusions of
fact or opinions dealing with conditions material to
that igsue. Moreover, allowing defendants’ wit-
nesses to give their impressions, opinions or con-
clusions as to the existence of competition, without
reference to specific transactions, would have pre-
cluded the Government from refuting the evidence
either by cross-examination or on rebuttal. Con-
sider what would have been the situation had the
evidence been admitted, and had the Government,
in rebuttal, called an equal number of witnesses to
testify in their opinion, based on experience and
obgervation, that there was no competition in the
pottery business. Issues of fact can not fairly be
determined upon the basis of such evidence.

" A study of the record also reveals that there was
no effort on the part of the Government, nor was
there any disposition on the part of the trial court
to prevent witnesses for the defendants from
testifying as to particular acts of competition; for
example, as to selling below the bulletin prices or
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cutting priees to secure business. Buyers from de-
fendants were at liberty to give testimony that they
had made purchases helow the bulletin price or had
received different hids or quotations in their pur-
chascs of there produety, where the withesses were
able to revall any speeitiv facts which would lay a
just basix for testing the truth thereof. In faet,
the trial court supoested to counsel for defendants
methods hy which this particular line of testimony
¢otld be intreduced to the henefit of these defend-
antz, (R. 468, 469.)
The following volloguy is instructive (R, 467):
Mr. Manssarn (councel for defendants),
Suppese that 4 man dees not rememher all
these preecige details, but has a strong im-
pression ot belief nr revollection about the
ordinary course of events that he has gone
through. .
Mr. Popiil (assistant United States at-
torney ). But he haxs the records.
The Covrr. Here he must testify as fo
facts.

Summurizing the facts dixelosed by the record
with reference to the introduvtion of this elass of
evidenve, it appears that about 18 witnesses testified
for the defense us to allegred competitive conditions.
Seven  testiled without substantial objeetion,
Eleven were prevented vnly from testifying as to
their ¢omelusions and impressions relative to com-
petition hetween thexe defendants either (a) where
no underlying facts were recalled (though in most
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instanees such facts were available for reference),
ot (&) where only a trifling number out of a very
large number of transactions were recalled. Fur-
ther, all such witnesses were permitted to testify as
to all specific transactions within their recollection
without substantial objection.

Hurthermore, examination of this record dis-
closes (R. 529-532) that a stipulation was entered
into between counsel for the purpose of dimin-
ishing this cummnlative evidence, particularly from
jobbers as to competitive conditions supposed to
be shown by their dealings with the defendants.
This stipulation covered the authenticity of cer-
tain tabulations introduced by the defendants as
to the actual sales made by them hased upon the
transactions disclosed by their respective bools.
It is evident that such tabulations wonld disclose
the prices made by the defendants in such a fashion
as to enable the jury to examine into the defence
of price competition offered by them. It is ex-
pressly stated in the Record (R. 530, 532) that
these tabulations were introduced in lieu of the
testimony of numerous jobbers intended to be
called by the defense. It will be noted that this
form of introducing evidence on competitive con-
ditions is in harmony with the contentions of the
(Fovernnient embodied in objections made at frial,
the sustaining of which is the substantial basis of
defendants’ assignment of error.
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Theve can be no doubt but that the substanve of
the defense as to the existence of competition
between these defendants was submitted to this
jury without substantial or prejudicial interfer-
ence from the Government by objection, oxr from
the vourt by its rulings on the wonner of intro-
ducing the evidence,

On four grounds then it is submitted that no
erTor was committed in the rejection of these broad
questions:

First. The questions were, for the most part,
vouched in such general language that the answers
would not be divectly and necesrarily responsive to
the issues involved.

Second. This cpinion testimony was offvred
(when the fundamental faects, neither evanescent
nur complex in their nature, were confessedly
available) n such a form as to make it impoesaible
for the Government to test the trust of the pen-
eralities offered in evidenee, cither by cross-exami-
nation of the witness at that time or by the
procurement and introduction of specific evidenee
aliundc to disprove those generalities,

Third. The conclusions or inferences sought o
be testified to c¢over the final inference as to the
existence of facts In issue, or in any event of facts
highly material to the issue.

Fourth. As a result of the unimpeded testimuny
of witnesxex to known primary facts and the intro-
ductions of talmlations of aetual sales from bouks
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of defendant companies the jury had the substance
of the defense attempted to be offered as to com-
petitive conditions.

The Circuit Court of Appeals held that it was—
rather late in the history of Sherman law
litigation to treat the word ‘‘competition’
as even connoting or suggesting anything not
known to all men,

It is common knowledge to those who come in
contact with business men and others engaged in
commerce that the word *‘competition” finds many -
definitions among them., Often, where absolutely
uniform prices are maintained by groups, either
with or without an agreement, the statement is
made that there is actual competition in the sense
that the same trade is sought by more than one at
the uniform price. Again among that class where
uniform prices prevail a condition described as
competition is found to exist where that competi-
tion is solely one of service, either as to promptness
or safisfaction. Again, others find a condition de-
.fined as competition where rivalry as to the quality
of the article is the only real competition that exists.
And this Court is already familiar with the vaga-
ries of what have been called “open competition’’
plans. American Column & Lumber Company V.
United States, 257 U. 8. 377 ; United States v. Amer-
tcan Linseed Oil Compony et al., 262 U. 8, 371

There may be cases where by force of cireum-
stances certain statements in the nature of con-
clusions or opinions derived from numerous inei-
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dents mayr be rightfully submitted to a jury. But
where the actvnal underlying facts are available
to the witness (as in the instant case for the most
part the admitted records as to the prices and
dates of transactions were available, either for in-
froduetion in evidenve or reference} there ix no
rule of evidence nor of right which requires the
jury to formulate its judgment ax to the existence
of competitive eonditions upon what counvel has
designated “strong impressions, beliefs, or recol-
leetions,”” particularly where sueh *‘impressions”
¢arry no detail of fact to give them substance. See
(Grecnleaf on Evidenve (16th Ed.), vol. I, pape
o49; Wigmore on Evidencve (2nd Ed.), vol. IV,
page 120.

There were no ¢onditions i the testimony of
witnesses offered on competition, which called for
or inade necessary the substitution of conclusions
und impressions for the statement of facts, from
which the jury could ag easily draw its vem con-
clusions and inferenves as any of the witnesses
whese testimony was offered. The fundamental
faets which were required of these witnesses were
neither evaneseent in their nature nor complicated
n their character. If known to the witness who
desired to xtate his opinion, these wnderlying favts
were equally as easy of statement ax the opinion
which was sought to he substituted therefor. As
shown by the Record, in cerfaln instances the
underlying facts by way of records were actually
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available and entirely disregarded and denied to
the jury. (R. 344, 470, 500.)

CONCLUBION

For the foregoing reasons it is respectfully snb-
witted that the judgment of the Cireuit Court of
Appeals should be reversed.

Wirriam D. MITCHELL,
Solicitor Gleneral.

WmriaM J. DoNovan,
Assistant to the Attorney General.

Rusm H, Wmriamson,
WmriaMm D. WHETNEY,

Special Assistants to the Attorney General.
NoveMBER, 1926.



APPENDIX

Brief analyzis of some of the specifie instances of
exclusion of testimony objected to by the defend-
ants is herewith set out:

(a) Faherty, a defendant manunfacturer of pot-
tery, was asked whether he found himself in ecom-
petition with other members of the Association,
(R. 344.) One of the important questions hefore
the jury in the instant case waxs whether there was
price competition between these defendants, and
the defenve desired this witness to express his own
conelusions as to the competition between these
defendantsz without defining the kind of competi-
tion, or any specific facts from which such conelu-
sion or inference could be made.

(b) Shannon, a salesman of one of the defendant
companies (R. 397), was asked on redireet exami-
nation whether he.found himself ‘‘in active eompe-
titiont.”” Immediately subsequent to the exclusion
of this question on the ground of calling for a con-
clusion, and being vague and uncertain, there
appears (oo page 398 of the Record) o statement in
detail by this witness containing facts as to the
form ond kind of price competition which he
engaged in, which were the primary facts upon
which bis answer to the quextion would have been
founded. So it is evident there was no substantial
er1or or injustice to these defendants,

(¢) Efron, a jobber (R.436), was asked whether
he found any competition for his bhusiness among

{(d4)
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““these people.” This question was excluded as
calling for a conclusion. Examination of the tes-
timony of this witness (R. 434435) shows that he
had testified in detail as to some transactions tak-
ing place between himself and defendant manu-
facturers, and invoices of such transactions were
introduced in evidenee. (R. 437.) So it is appar-
ent that the primary facts relative to the issue
before this jury as to competitive conditions, of
which this witness had actual knowledge, were per-
mitied in evidence without objection, and therefore
no substantial injury could have heen done these
defendants.

(d) Drugan, a salesman of one of the defendant
manufacturers, and himgelf a defendant (R. 441),
after being permitted on direct examination to
state the primary facts with reference to his sales
and methods of sale, was asked the question
whether or not he cut his price to meet *‘that com-
petition.”” (Undefined.) This question was ex-
cluded on the ground that it called for a conclu-
sion of the witness as to several transactions which
are not identifled—vague, indefinite, and uncertain.
Tmmediately thereafter this witness was permitted
to testify without objection as to the primary facts
of specific instances recalled, where he averred that
he had so eut his price. It is evident that these
defendants received the benefit before this jury of
all the knowledge of price cutting to meet competi-
tion which this witness possessed, and therefore no
substantial injury was done them,

(e) Weil, a jobber and retailer (R. 469) was
asked whether there were instances in which there
wag a cutting of prices, although in his previous
statement it appeared he had mno specific recol-
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lection, and although subsequently it appeared tlhat
lie had ermplete revords, which were readily avail-
able. The Court suggested that counsel have this
witness refresh his revollection and then testit’y,
if he could, as to the instances about whivh he had
been questioned. (R. 469.) Tt is clear at this
point that il any specifie instanves of this kind
referred to in the question exeluded had taken place
that they could have bren testified to as suggested
hy the Court, but that these defendants in lien of
sueh definite information desired the Court tn per-
mit this witness to testity ax to his impressions,
(f) Thorndike, president of a large jobbing
house which buught from these defendants (IR,
212), ulter having stated that he recalled buying
from these ¢ompanies below their bulletin prices,
was asked wlieh had been most frequent, purehases
at or below the budletin prices. This question was
escluded on the gromnd that it called for the von-
clusion of the witness as to a mass of transactions
vovering several vears and afforded no proper
basis for eross-examination. He then provecded
to testify as to speciic instances of purchases helow
the bulletin yice and as to eertain specifie faets
with reference to competition. He then zaid, “I
can not recall any other instonces of vompetitive
hidding on prives not specitically enough for testi-
mony,””  (R. 314) It is evideut that where no
rreater knowledge of the speeifiv details abides
in the mind of this withess, who was ¢arrving o a
very large business, involving very nunerous trans-
actions, a statement from him based on that kind of
Tecollection, comparing the nstances of purchaxes
at the hulletin with purchases below the bulletin,
could he nothing more than his impression and
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could not be a conclusion based upon a reliable
recollection of known facts.

(g) Smith, treasurer of one of these defendant
companies (R. 374-875), testified that he had
knowledge of the sales made by his company *“in-
volving a great many transactions’ throughout
three years, and he was permifted to testify with-
out objection that the sales were not ““being made
at our bulletin prices.”” He was then asked, ‘‘How
much cutting from your prices did you notice? *
The same reasoning, as applied in the next above
instance likewise applies to the question here, that
his conclusion as to the frequency or number of
these price euttings, in view of his own statement
of the number of transactions involved, must in
all human probability be of-a largely speculative
character, and the court said that he must sub-
stantiate such teslimony by information from his
records.

() Kirk, a manufacturer of pottery (R. 474),
was asked whether he had not heard from time to
time of other members of the Association who were
cutting prices besides Abingdon, as to which he
had just testified specifically, This question was
likewise excluded on the ground that it was foo
vague and uncertain and afforded mo basis for
cross-examination. To this objection there might
also be added that such testimony would be hear-
say, if it was intended thereby to prove that other
companies had been cutting, and wounld be clearly
inadmigsible. Neither the source nor the time of
information is identified.

(i) Seifert, a jobber (R. 524), testified that he
received the price bullefing but rarely referred to
themn ; that he could not recall any instances where
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different compamies bid different prices for the
same jub; that when he went into the market, it
was usuat for him to get two or three or four hids
of prives from different manufacturers. He wax
then asked, ** How wide a range van you remender
it as having talen ™ Ohjection was interposed.
Witness stated he could give no specific instanee of
wich conditions in the lavge volume of business
done, Witness did testify in detail from invoices in
hix possession as te certain prives being made by
certain  defendant ermpunies and this  without
ehjection.

It 1s dlear that wherever thiz witness had eal
Enowledge as to conditions in the trade he was
altowed to testify without objection tu thot kuowl-
edge, and that objection was only muade when he
was requested fo give his mpression of the range
of privex which he reveived, where 1o spueeifie recol-
leetion was retained. Such evidenve would e of
too spevulative a charavter tu be of value.

() Winzinger, a jobber (R. 497), was asked
whether e ohrerved any wnifurmity oFf prices at
the time he was making purehases, Thiy question
was exelnded as ealling for a ecomelusion.

Thereafter he testified without objection in de-
tail as to vertain prives received from certain de-
fendant companies, the wnderlying inveices for
which he had examined and brovght with him,

Thereafter he testiied that he had all the neces-
gary papers “hack for ten vears which were at the
dispusal «f anyune at all; that they had been avuil-
ahle to trial counsel for the past three weeks or o
menth ; that he kimsclf did not elaim to hiave eomue-
pared them.”” (R, 500-501.)
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Here again is a condition where all of the funda-
mental facts were available to the witness being
examined and to trial counsel, where the witness
admitted he had made no comparison upon which
to answer the question as to uniformity, and where
no effort had been made actually to establish from
the available data the true conclusion as to uni-
formity. Yet it is insistently asserted that this
jury must found its coneclusions upon testimony
of this character.

(k) Buda, a jobber (R. 493), had been examined
as to competition among these defendants as evi-
denced by his experience in purchasing their goods
and having refreshed his recollection from avail-
able invoiceg, testified at length (R. 491) as to cer-
tain prices which he had received, not, however,
from defendant manufacturers bnt from outside
or independent manufacturers, He then under-
took to testify that he had received different prices
from an outside company and one of the Associa-
tion defendant companies. Upon questioning it
developed that he could not identify the transaetion,
and he was then advised to go ahead and mention
any other instances of like character, to which ques-
tion he starfed to respond in the following lan-
guage: ‘“Well, the only way I used to purchase my
goods was,’” to which general statement objection
was entered. He was then asked, ‘“‘Now, tell me
the way you purchased your goods.”” Objection
was interposed on the ground that the witness be
confined to a specific instance as to which he could
give information. This question was exeluded upon
objection and made the basis of the exception. The
record shows that immediately thereafter this wit-
ness went into a full explanation of how he made
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hiz purchuses and wax permitted to indieate that
a vertain specific defendant company had made
lower prices than the other hidding eoncerns.

It is apparent that no substantial injury was
done these detendants by the ruling, as the witess
wag permitted without ubjection to answer direct
questions which brought tu light the informnation
which was desived by defendants’ counsel.

It furthermore appears that the inveives which
the witnesx had brought with him, containing the
exact prives which he had reveived in the purchase
of this pottery, had ot bren compared by him with
the bulletin prices.  (R. 495.)

A reading of the te~timony of thix wituess will
indieate that there was no exclusion of any 1eal
information relating to the issues of this vase, but
only the rejection of upsupported vr insufficiently
supported inferences,

Further, it appears that in substantinlly ull these
instances of exelusion the witness was permdtted
withiout objection tu festify to any fundamental
facts or specvifie Instunves, which established or
tended to establish competition in this industiy as
carried on by these defendants.

It will be reealled that the defendants were per-
mitted by stipulation to introduee i evidence
tabulations (prepared by them from their boulis)
showing prices made by the various delendant
enmpanies,

Careful examination of all these instanevs of ex-
clusion eonvinees that there was ne exvlwsim of
this general line of testimony ax to competitive con-
ditiens sought to be established by these defendants,
but only the enforcement of a rule nf evidence as
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to the form of introduction of that evidence, which
under circumstances here diselosed, was not unjust
or prejudicial to these defendants; first, because
better evidence was available and denied fo the
jury; and second, because all the underlying facts
within the kmowledge of the wifnesses were
introduced to the jury.
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