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IN THE

Supreme Court of the United States
October Term, 1932.

No. 504

APPALACHIAN CO0ALS, INCORPORATED, et al.,
Appellants,
v.
UNITED STATES OF AMERICA,
Appellee.

APPEAL FROM THE DisTrRICT COURT OF THE UNITED
STATES FOR THE WESTERN DISTRICT OF VIRGINIA.

BRIEF FOR APPELLANTS

OPINION OF THE COURT ,BELOW

The opinion delivered by the Court below has not
been published, but appears on pages 219 to 243 of the
Record.

GROUNDS FOR JURISDICTION

This cause is a suit in equity brought by the United
States of America for an injunction under Section 4 of
the Act of July 2, 1890 (26 Stat. 209), commonly known
as the Sherman Anti-Trust Act. An expediting certificate
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was filed in the District Court for the Western District
of Virginia by the Attorney-General under the provisions
of the Expediting Act of February 11, 1903 (32 Stat. 823;
15 U. S. C. A. Sec. 28), and thereupon this cause was
heard bdfore three circuit judges sitting as the United
States District Court for the Western District of Virginia,
The present appeal is from the final decree of the District
Court entered October 17, 1932, ordering the dissolution
of Appalachian Coals, Incorporated, and enjoining the
defendants from proceeding further under the contracts
entered into between Appalachian Coals, Incorporated,
and #he several defendant producers, and it is believed
that the jurisdiction of the Supreme Court of the United
States is sustained by the Expediting Act of February 11,
1903 (32LStat. 823; 15 U. S. C. A., Sec. 29), which pro-
vides as follows:

“Sec. 29. Appeals to Supreme Court. In every
suit in equity brought in any district court of the
United States under any of the laws mentioned in
the preceding section, wherein the United States is
complainant, an appeal from the final decree of the
district court will lie only to the Supreme Court,
and must be taken within sixty days from the entry
thereof” (Feb. 11, 1903, c. 544, Sec. 2, 32 Stat. 823;
Mar, 3, 1911, c. 231, Sec. 291, 36 Stat. 1167.)

See United States v. California Co-operative Can-
neries, 279 U. S. 553 (1929).

On October 17, 1932 the appellants applied for and
were allowed an appeal to this Court. (R. 1091.)



STATUTE INVOLVED

The Act of July 2, 1890, c. 647; 26 Stat. 209, (U. S.
C. A., Title 15, Sections 1, 2 and 4), known as the
Sherman Anti-Trust Act provides in part as follows:

“Section I. Every contract, combination in the
form of trust or otherwise, or conspiracy, in restraint
of trade or commerce among the scveral States, or
with foreign nations, is hereby declared to be illegal.
Every person who shall make any such contract or
engage in any such combination or conspiracy shall
be deemed guilty of a misdemeanor, and, on convic-
tion thereof, shall be punished by fine not exceeding
five thousand dollars, or by imprisonment not ex-
ceeding one year, or by both said punishments, in the
discretion of the court.

“Section 2. Every person who shall monopolize, or
attempt to monopolize, or combine or conspire with
any other person or persons, to monopolize any part
of the trade or commerce among the several states,
or with foreign nations, shall be deemed guilty of a
misdemeanor, and, on conviction thereof, shall be
punished by fine not exceeding five thousand dollars,
or by imprisonment not exceeding one year, ot by
both said punishments, in the discretion of the court.

“Section 4. The several circuit courts of the
United States are hereby invested with jurisdiction
to prevent and restrain violations of this Act; and
it shall be the duty of the several district attorneys
of the United States, in their respective districts,
under the direction of the Attorney General, to insti-
tute proceedings in equity to prevent and restrain
such violations. Such proceedings may be by way
of petition setting forth the ease and praying that
such violation shall be enjoined or otherwise pro-
hibited. When the parties complained of shall have
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bcex]l duly notified of such petition the court shal]
proceed, as soon as may be, to the hearing and de-
termination of the case; and pending such petition
and before final decree, the court may at any time
make such temporary restraining order or prohibi-
tion as shall be deemed just in the premises.”

THE FACTS

The 1ssue in this case is whether or not the defendant
producers, by separately employing the defendant, Ap-
palachian Coals, Incorporated, as the exclusive sales
agent of each to sell the coal of each at the best market
prices obtainable, have thereby violated the Sherman
Act by wunreasonably restraining trade in bituminous
coal.

I.
THE PARTIES

The petitioner-appellee in this suit is the United States
of America. The defendant-appellants are Appalachian
Coals, Incorporated, a Delaware corporation, three in-
dividuals who are the President, the Vice-President and
the Secretary, and Treasurer, respectively of that cor-
poration and 135 corporate producers and one individual
producer of bituminous coal. For convenience these pro-
ducers are hereinafter referred to as the defendants or
the defendant producers.

The defendant producers are engaged in the mining
of bituminous coal in twenty-four counties of the States
of Virginia, West Virginia, Tennessee and Kentucky.
For convenience the precise area in which the mines of
the defendants are located will be designated in this
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brief as “Appalachian territory.” (Findings of Fact No.
2, R. 153.)
II.

INTERSTATE COMMERCE

‘The District Court found that each of the 137 defend-
ant producers is engaged in mining coal and in shipping
it in interstate or foreign commerce. (Findings of Fact
No. 3, R. 153.)

I1I.

THE BACKGROUND OF CONDITIONS IN THE
BITUMINOUS COAL INDUSTRY THAT
RESULTED IN THE ORGANIZATION
OF APPALACHIAN COALS,
INCORPORATED

An understanding of the purpose and effect of the for-
mation of Appalachian Coals, Incorporated depends
upon a comprehensive and accurate knowledge of all the
pertinent facts. For that reason the background of con-
ditions in the bituminous coal industry is set forth in this
brief at length.

The District Court made detailed findings as to con-
ditions in the bituminous coal industry prior to the forma-
tion of Appalachian Coals, Incorporated. (Findings of
Fact, No.’s 9 to 17, inc., R. 158 to 167.) The statements
contained in this brief are largely a summary of those
findings.

From 1880 to 1915 the growth of the bituminous coal
industry had been rapid and uniform. During this period
the demand for coal had approximately doubled every
ten years. Freight rates were low. Coal was compara-
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tively cheap and had a practical monopoly of the fue]
market. :

During the years 1915 to 1918, there was a sharp ip-
crease in the delivered price of coal. Three factors were
primarily responsible for this condition, namely, (1) the
demand for coal was greatly increased as a result of the
World War, (2) the freight rates from the mines to the
markets were materially increased, and (3) a shortage
of coal was caused by a lack of sufficient freight cars to
transport available coal to the markets. This shortage
of transportation facilities continued until 1923, (Find-
ings of Fact No. 9 R. 159.)

As a result of these conditions, it was generally true
that in 1922 the consumer of coal was paying almost
three times as much for his coal at tbe mine as he was
before the war, and he was paying almost double the
transportation charges. (Findings of Fact No. 9 R. 160.)

The high price of coal during the period from 1915 to
1923 stimulated the development of new mines. This did
not then result in a surplus of coal on the market, for the
reason that the amount of available coal was limited by
lack of transportation facilities and not by lack of produc-
tive capacity. But, beginning in 1923 and continuing to
date, there has been no shortage of freight cars; and s,
since 1923, there has been released on the market the
increased’ productive capacity of the coal mines which
was developed during the World War. (Findings of
Fact No. 9, R. 159.)

The depressing effect of this increased surplus produc-
tive capacity of the mines has been magnified by reason
of the fact that the consumption of coal since 1923 has
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not kept pace with the growth of other industries but has
in general declined. (Findings of Fact No. 9, R. 160.)
'The annual production of bituminous coal since 1922 was
as follows:
1923—564,000,000 tons
1924—483,000,000 tons
1925—520,000,000 tons
1926—573,000,000 tons
1927—517,000,000 tons
1928—500,000,000 tons
1929—534,000,000 tons
1930—467,000,000 tons
1931-—378,000,000 tons
(Findings of Fact No. 9, R. 158.)

The District Court made findings of fact with respect
to the causes of the decline in the consumption of coal
since 1923. This condition was found to be due in large
part to the great increase in the use of substitute fuels,
such as fuel oil, natural gas and hydro-electric power,
and to the increased efficiency in the use of coal. The
increased efficiency in the use of coal was largely de-
veloped from the period from 1915 to 1923 when the
price of coal was high. These findings are set forth at
pages 160 to 162 of the record and will not be repeated
here. At this point it is enough to say that the court
found that the use of substitute fuels has displaced more
than 200 million tons of coal annually and that the more
efficient burning of coal by railroads, industrial users
and public utilities has resulted in a decrease of about
101 million tons of coal used annually by these large
consumers. (Findings of Fact No. 9, R. 161.)
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The District Court also made detailed findings with
reference to unfavorable market conditions which have
contributéd to the present distressed condition of the
bitumino&s coal industry. These findings are set forth ag
paragraphs 11 to 17 inclusive, of the Findings of Fact,
R. 162 to! 167.

The coi;rt found that the production and shipment of
distress coal “has caused one of the worst practices in the
coal industry.” (Findings of Fact No. 11, R. 162)
Today the demand is not for mine run coal but for coa}
of particular sizes, such as nut and slack, stove coal, egg
coal, lumf) coal, etc. Different sizes are obtained by run-
ning the ¢oal over a screen. In this screening process it
is impossible to produce one size or grade of coal without
producing several other sizes or grades. When a pro-
ducer accepts an order for a particular size or grade of
coal, he must, of necessity, produce other sizes for which
he may bave no orders. There are no storage facilities at
the mines, so the coal for which no orders have been
received must be loaded in railroad cars and placed on
the mine tracks. When the tracks at the mine become
filled the producer must either (1) close down his mines,
or (2) ship his coal unsold to billing points or ship it on
consignment to himself or his agent in the consuming
territory. If the producer chooses to close down his mines,
he becomes liable in an action for breach of a contract to
sell the particular size of coal for which he has accepted
orders. The other alternative is to ship the coal unsold
to billing points or on consignment to himself or his
agent. The court found that if such coal is not sold by
the time it reaches its destination, “it is set on a2 sidetrack
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by the railroad, and, if not unloaded promptly, goes on
demurrage. For the first two days the demurrage is at
the rate of $2.00 a day per car. Beginning with the third
day, the rate is $5.00, equal to ten cents per ton each day.
With coal selling from fifty cents to one dollar and fifty
cents per ton for different grades, if the shipper does not
dispose of it very quickly, he will not get enough for the
coal to pay the demurrage charges.: This type of distress
coal presses on the market at all times and includes all
sizes and grades of coal. The total distress coal, from all
causes, is of substantial quantity. For all railroads east
of the Mississippi River, as of July 16, 1932, the total
stagnant or no-bill coal amounted to 27,010 cars, equiva-
lent to 1,350,500 tons of coal. In addition, the total
amount of stagnant coal at tidewater as of August 6,
1932, amounted to 3,681 cars, equivalent to 184,050 tons
of coal.” (Findings of Fact No. 11, R. 162, 163.)

In its findings of fact (R. 164-165) the District Court
summarized other practices and conditions which have
contributed to the present condition of the coal industry
as follows:

“12. Pyramiding of coal is a destructive practice
existing in the marketing thereof. It occurs when a
producer authorizes several different individuals or
agencies to sell the same coal. They In turn may
offer the same coal for sale to other dealers wigh the
result that a number of agencies in a particular
market offer the same coal to the same purghascrs,
so that the impression is created that there 1s more
coal for sale than is the case and the coal competes
with itself, thereby resulting in abnormal and de-
structive competition which depresses the price for
all coals in the market.

9



“13. Organized buying agencies and large con.
sumers purchasing substantial tonnages of coal
constitute unfavorable forces bringing about the
present condition of the coal industry. The highly
orgahized and concentrated buying power which
they «control and the great abundance of coal zvaijl-
able \have contributed to make the market for coal
a buyers’ market for many years past.

“14. Misrepresentation practiced by some pro-
ducers in selling one size of coal and shipping some
other size which they happen to have on hand has
an unfavorable effect upon the market. The growth
of grades and sizes of coal has been brought about
to some extent by the efforts of some producers to
persuade consumers that certain sizes of coal will be
more efficient in certain types of equipment. The
lack of standardization of sizes and the misrepre-
sentation as to sizes have been injurious to tbe coal
industry as a whole.

“The evidence, however, does not show the
existence of any trade war or widespread fraudulent
conduct in the industry.

“]1§. Credits and credit losses constitute another
factor in the present condition of the industry. There
are at the present time no agencies collecting com-
prehensive data as to the ability and willingness of
retailers and wholesalers to pay for their purchases
of coal. Producers are forced to take substantial
losses because certain dealers buy from one producer
until their credit is exhausted, and then buy from
other producers until the total credit is greater than
would otherwise be the case.”

The effect of these conditions in the bituminous coal
industry was summarized by the District Court in its
findings of fact (R. 165) as follows:
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“16. Except for periods of strikes ar of lack of
transportation facilities, the coal business in general
has not been considered profitable by mine operators.
There was a good market from 1916 to 1923. Since
then there has been a downward trend of prices, * * *

“17. Defendants’ Exhibit 4 is a table purporting
to show the net income or deficit on the fedcral
income taxes of the coal mining industry as shown
by unaudited federal income tax returns. The in-
dustry’s profit or loss, as the case may be, for a par-
ticular year is computed by deducting from the net
income the federal income taxes; dividends received
from domestic corporations and interest received
which was not taxable, as for instance, interest on
government honds, are not inctuded in the computa-
tion. This table gives the number of companies re-
porting net income, the number reporting no net
income, the amount of net income and deficit, the
net income of the industry, the tax, and the industry’s
profit or loss for the year. Under the last caption,
the result for the years 1917 to 1929 was as follows:

Industry’s Profit
Year  Industry or Loss
1917 Bit. $132,956.862
1918 Bit. 83,082,972
1919 Bit, 49,325,270
1920 Bit. 173,143,816
1921 Bit. 18,329,750
1918  Anth. and Bit 94,313,966
1919 Anth. and Bit. 57,692,505
1920 Anth. and Bit. 233,925,281*
1921  Anth. and Bit 5,086,472
1922  Anth. and Bit. 84,320,930
1923 Anth. and Bit 61,92733**
1924 Anth. and Bit 53,419,006
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Industry’s Profit

Yearl  Industry or Loss
1925 Anth. and Bit. 27,994,942+
1926  Anth. and Bit. 27,067 491
1927  Anth, and Bit. 28,067,080*
1928 Bit. 27,950,190*
1928 Anth. 3,573,311
1929 Bit. 15,243,915+
1929 Anth. 1,082,444
_—

* Deficit.”

It is significant that subsequent to 1923, when trans-
portation facilities first became adequate for all purposes,
the bituminous coal industry made a profit in one year
only—1926—and this profit is explained by the fact that
- inthat ye:ﬂr a coal shortage was caused by the British and

anthracite' coal strikes. (R. 297.) An examination of
Defendants’ Exhibit 4, (R. 1009) from which these
figures ar;1 taken, will also disclose that where losses of
the anthracite and bituminous coal industry are shown
separately, the great bulk of the loss was sustained in
the bituminous coal industry and that the losses in the
anthracite industry were insignificant.

Continuing its findings (Findings of Fact No. 17,
R. 166) in regard to the heavy financial losses suffered
by the Coal industry the Court found: ‘“This unprofit-
able condition has existed particularly in the Appala-
chian territory because these coals are mined in a region
where there is very little local consumption, because it 1s
not industrialized. The great bulk of the coal there
produced is sold in the highly competitive region east of
the Mississippi River and north of the Ohio River under
an adverse freight rate which imposes an unfavorable
differential from 35¢ to 50c per ton.
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“The results of the unfavorable condition recited have
been that numerous producing companies have gone into
bankruptcy or into the hands of receivers, many mines
have been shut down, the number of days of operation
per week have been greatly curtailed, wages to labor have
been substantially lessened, and the states in which coal
producing compantes are located have found it increas-
ingly difficult to collect taxes.”

The court was in error in fixing the spread in differ-
entials at “from 35c to 50c per ton.” The real spread is
from 25c to $1.84 per ton (Findings of Fact No. 41,
R. 200; Defendant’s Exhibit 3, pages 38, 39).

IV
EXISTING SELLING AGENCIES

The testimony in this case, and the Findings of the
District Court, clearly establish that for more than sixty
years a substantial part of the coal produced in Appala-
chian territory has been sold through common exclusive
selling agencies. This was the usual and normal method
of marketing coal in this territory. (Findings of Fact,
No. 19, R. 168). These long established agency agree-
ments usually provided that the selling agent should ‘“‘use
its own judgment on spot sales as to prices and quantities
sold; that where the sale called for delivery for a period
of more than 60 days, it was required that the producer be
notified and his consent obtained as to quantity and price.”
(R. 168.)
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V.

EFFORTS OF THE BITUMINOUS COAL
INDpSTRY AS A WHOLE TO IMPROVE
CONDITIONS IN THE INDUSTRY

The cgnditions in the industry described above became
so serious in the coal-producing states that they resulted
in active discussion among the Governors of these statcs,
officials of the Federal government and coal operators.
Governor Sampson of Kentucky held several meetings
with coal operators from Kentucky and adjoining states.
In October 1931, Governor Conley of West Virginia held
a meeting with coal operators at Charleston, West Vir-
ginia. This meeting decided that while there was nothing
that could be done by the Governors of the coal producing
states, a meeting of the coal producers east of the Missis-
sippi should be held to discuss the general conditions in
the industry. (Findings of Fact No. 18, R. 167.)

Accordingly, meetings were held in New York City
in October and December, 1931. These meetings were
called by the President of the National Coal Association
and were attended by about 100 persons, including coal
producers, sales agents and attorneys, regardless of mem-
bership in the Association. A wide variety of plans was
presented and discussed and the final action of the last
meeting in New York was the adoption of a report of a
committee appointed at the first meeting which recom-
mended that consideration be given to two plans that
seemed to offer the most hope in solving the problems of
the industry: first, physical consolidations and mergers of
properties wherever practical and, second, the formation
of regional sales agencies where consolidations and
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mergers were not practical. (Findings of Fact No%. 18
and 19, R. 167, 168.)

The District Court, in its Findings of Fact, found
that at the final New York meeting “it was agreed that
the weak place in (the) industry was in the marketing and
distribution of the coal in that it was not well advertised
and there was no available machinery for economical and
intelligent distribution. It was thought that the coal was
generally mined economically.” (Findings of Fact No.
20, R. 169, 170.} The District Court also found that at
this meeting there was a general discussion of conditions
in the industry, the necessity for demonstrating the ad-
vantages of coal as a fuel by effective advertising and
engineering research, and the economies which might be
brought about by sales agencies. (Findings of Fact No.
19, R. 168.} There was also considerable discussion of the
fact that sales agencies have always played an important
part in the distribution of coal during the past 60 years.
Sales agency contracts, substantially identical to those
entered into by the defendant producers with Appala-
chian Coals, Incorporated, were also discussed and con-
sidered. It was pointed out at this meeting that for a
period of from 20 to 25 years one agency had sold sub-
stantially the entire output of the Pocahontas coal field
on the Norfolk & Western Railroad. (Findings of Fact
No. 19, R, 168.)

The second New York meeting directed that commit-
tees should be appointed in each bituminous coal pro-
ducing district for the purpose of acquainting coal
producers in such district with the discussions and
recommendations of the New York meeting. Accord-
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ingly, such committees were appointed for the eight pro-
ducing districts included in the Appalachian territory
and forithe remaining ten producing districts east of the
Mississippi River, namely: Western Pennsylvania, [11i-
nois, West Virginia Smokeless Field, Western Kentucky,
Central Pennsylvania, Ohio, Northern West Virginia,
Indiana, Alabama, and the Freeport Thick Vein District
of Centiral Pennsylvania. (Findings of Fact No. 20,
R. 169.)

VI

THEEORGANIZATION OF APPALACHIAN
. COALS, INCORPORATED

The steps taken by the producers in Appalachian terri-
tory leading up to the organization of Appalachian Coals,
Incorporated, are set forth in the Findings of Fact of the
District Court. (Findings of Fact No. 21, R. 171.)

Immediately after the adjournment of the New York
meeting of December 3, 1931, a meeting of the Property
Owners Committee of the eight districts comprising the
Appalachian territory was held to consider important
pending itransportation matters. lIndividuals from this
territory:appointed by the chairman of the New York
meeting “to carry news of the proposed plan to their
respective districts’’ were also present. (Findings of Fact
No. 21, R. 171.) The question of mceting marketing
conditions in the Appalachian territory came up for dis-
cussion and it was decided to call a meeting of persons
interested in coal operating companies in the Appala-
chian territory. This meeting was held on December 10,
1931, at Cincinnati, Ohio. Notice of the meeting was sent
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to all coal producing companies in this region. The meet-
ing was attended by from 200 to 300 persons interested in
the coal industry, including producers, sales agents, mine
owners, local bankers and attorneys. The proceedings of
the New York meetings were discussed and a resolution
was adopted approving in tentative form a regional sales
organization covering the region described in this brief
as Appalachian territory. A further resolution was
adopted requesting each of the eight districts located in
the Appalachian territory to appoint a committee of three
to consider and work out the details of the plan of organi-
zation of Appalachian Coals, Incorporated.

Committees representing the eight districts were ap-
pointed in acordance with the resolution adopted at the
Cincinnati meeting. These committees worked out many
of the details of the organization of Appalachian Coals,
Incorporated.

On December 31st, 1931, a second meeting of pro-
ducers from the Appalachian territory was held in Cin-
cinnati. This meeting adopted a resolution approving
a regional sales agency plan as submitted to the meeting
and appointed a committee with instructions to obtain a
charter for Appalachian Coals, Incorporated, and to pre-
pare and print a pamphlet outlining the purposes and
principles of the organization so that the persons present
at the meeting could take back to the companies which
they represented an accurate and detailed account of the
meeting.

Subsequently, on January 27, 1932, another general
meeting of producers from the Appalachian section was
held in Cincinnati. The committee appointed by the
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meeting of December 30 reported to this meeting that a
charter had been obtained for Appalachian Coals, In-
corporated, and presented the pamphlet entitled “Plan
of Organization of Appalachian Coals, Incorporated”
which 1s now Exhibit A to the answer. The plan out-
lined in this pamphlet was approved by the meeting,
(Findings of Fact No. 21, R. 171-172.)

It was agreed by resolution that a minimum of 707,
and a maximum of 809 of the tonnage of the territory
(exclusive of captive tonnage) should be secured before
the plan should become effective. (Findings of Fact No.
21, R. 172.) In fact, approximately 739 of the tonnage
of this territory (exclusive of captive tonnage) has been
obtained. This statement, however, does not properly
reflect the competitive strength of Appalachian Coals,
Incorporated, in the producing territory in which it is
located because certain competitive tonnage and certain
competitive producing areas were arbitrarily excluded
from the area and tonnage to be used to determine the
percentage of tonnage which must be secured before the
plan became effective. (Findings of Fact No. 29, R.
181.) The relative size of the defendant producers is
shown by the following percentages which were found by
the court:

(a) Of the total production of bituminous coal east
of the Mississippi River, the defendant pro-
ducers, in 1929, produced 11.96%;

(b) Of the total productlon of bituminous coal in
this producing territory, including the produc-
tion of captive mines, which are in fact com-
petitive (R. 724}, the defendant producers, in
1929, produced 54.21%;

18



(c) Of the total production of bituminous coal in
this producing territory, excluding the produc-
tion of captive mines, the defendant producers,
—1929, produced 64%,. (Findings of Fact No.
No. 29, R. 179.)

In this case the defendants, by affirmative proof, have
shown their exact competitive strength in all consuming
markets and for this reason the percentage of production
in the territory where the mines of the defendant pro-
ducers are located becomes of little importance in meas-
uring their competitive strength and is only important
to show the amount of non-defendant production in this
territory. A detailed discussion of all the consuming
markets in which Appalachian Coals, Incorporated will
sell coal is contained in Appendix I, infra, page 131.

The District Court found that:

“the formation of Appalachian Coals was not
made dependent upon the formation of other re-
gional selling agencies and there is no evidence of
a purpose, understanding or agreement among the
defendants that in the event of the formaticn of
other similar regional sales agencies there would be
any understanding or agreement, direct or indirect,
to divide the market territory between them or to
limit production or to fix the price of coal in any
market or to cooperate in any way. * * * ¥

“If other similar agencies are organized, there
will result an organization in most of the districts
whose coal is or may be competitive with Appala-
chian coal; but the testimony tends to show that there
will still be substantial, active competition in the sale
of coal in all markets in which Appalachian coal is
sold. (Findings of Fact No. 24, R. 173-175.)
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VII.

THE PLAN OF ORGANIZATION OF
APPALACHIAN COALS, INCORPORATED

The plan approved by the Cincinnati meeting of Jan-
uary 27, 1932 contemplated the marketing of coal
through a common exclusive selling agency. In accord-
ance with this plan, each of the defendant producers has
entered into a contract with Appalachian Coals, Incorpo-
rated canstituting and appointing that corporation the
exclusive selling agent of such producer. (Findings of
Fact No. 4, R. 154-155; Exhibit A to Answer, R. 87-96.)

The eisential provisions of each such contract are these:

(a) Appalachian Coals, Incorporated is consti-
tuted an exclusive agent for the sale of all coal pro-
duced at the mine or mines of the defendant
producer, except deliveries upon outstanding con-
tracts and coal used in the operation of defendant’s
mines or sold to defendant’s employees.

(%) Appalachian Coals, Incorporated, agrees to
establish a standard classification for, all the coal
which it sells as agent and to “use its best efforts to
sell FN the coal produced by the producer at the best
prices obtainable,” and further “to sell all the coal
produced by other producers whose coal it sells at
the best possible prices obtainable, or so much there-
of as the market will justify.,” The legal effect of
this provision is to impose an affirmative duty upon
the selling agency to sell all the coal of the de-
fendant producers which the market will absorb.
This duty is further affirmed by the provision that
“the Selling Agent is hereby authorized by the
producer to sell the coal of the producer * * * at the
best price or prices obtainable under existing com-
petitive conditions.”
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(c) Upon all contracts calling for future deliver-
ies of coal after sixty days from tbe date of the con-
tract of sale, the selling agent must obtain the prior
written consent of the producer.

(d} To insure fair and equal treatment to all pro-
ducers, Appalachian Coals, Incorporated agrees to
give each producer as nearly its pro rata share of
available orders as possible. The percentage of par-
ticipation to which eacb producer is entitled under
the contract 1s that percentage of the total sales “that
the total car aliotment of the producer for the three
months preceding bears to the total car allotment
of all the producers whose coal is sold by the selling
agent.”” Car allotments are made pursuant to the
provisions of Section 1, Par. 12 of the Transporta-
tion Act of February 28, 1920 (41 Stat. 476) upon
the basis of the daily installed productive capacity
of the mines. This productive capacity may change
from day to day dependent upon such factors as
physical conditions, increased mine development, en-
larged tipples, increased sidings, past production,
etc. The percentage of the participation to which
a defendant producer is entitled under this provision
of the contract may, therefore, be increased or de-
creased by the independent action of the producer
in enlarging or decreasing the productive capacity
of his mines. (Exhibit A to Answer, R. 87 to 96;
Findings of Fact, No. 4; R. 154-155.)

(e} For the services to be rendered by Appa-
lachian Coals, Incorporated, each producer agrees
to pay to it a commission of 10% of the gross selling
price f.o.b. at the mines. (Exhibit A to Answer,
R. 92.)

The contract runs until April 1, 1935, and continues
thereafter from year to year unless and until either party
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shall elect to terminate it upon six months notice. (Ex-
hibit A to Answer, R. 95-96.)

Appa;lachian Coals, Incorporated has an authorized
capital consisting of 1000 shares of common stock with
a par value of $1. each, and 9000 shares of 79, Cumu-
lIative Preferred stock with a par value of $100. The

common stock has exclusive voting powers. (Findings
of Fact No. 8, R. 157.)

With Ireference to the issued and outstanding stock of
Appaladhian Coals, Incorporated, the District Court
found thiat “at the time of the filing of the petition in this
case, to-wit, July , 1932, there were issued and out-
standing 439 shares of common stock, all of which was
issued at par for cash to the 137 defendant-producers.
Said stock was subscribed for and issued upon the basis
of one share for each 100,000 tons of coal, or major frac-
tion thereof, of the producers’ 1931 production, but in
no case less than one share, The defendant-producers
have also subscribed at par for 5,206 shares of the corpo-
ration’s preferred stock upon the basis of one share for
each 666 2/3 tons, or major fraction thereof, of the sub-
scriber’s average monthly production during 1931. Said
stock subscriptions have been accepted by the corporation,
but at the time of the filing of the petition the purchase
price had not been paid and the preferred stock had not
been issued. The par value of the common and pre-
ferred stock thus issued or subscribed is $520,499.00.”
(Findings of Fact No. 8, R. 157.)

Under the contract the producer is given the right at
any time to designate one or more persons, firms or corpo-
rations, to act as the sub-agent of Appalachian Coals,
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Incorporated in the sale of coal. The terms of the sub-
agency contracts are substantially identical. The sub-
agent agrees to sell such coal as it is authorized to sell
in such amounts and in accordance with such classifica-
tions and upon such terms and conditions as the selling
agent may determine and at the price or prices estab-
lished by the selling agent from time to time. (Findings
of Fact No. 5, R. 155-156; Exhibit B to Answer, R. 97-
100.) One reason for giving to each producer the right
to designate a sub-agent of Appalachian Coals, Incorpo-
rated was that it would not be possible for that agency
to enter the market at once with an efficient and effective
sales organization; but it was also hoped and believed
that the long established good will and personal contacts
with consumers which existing agencies have could be
retained by designating such agents as sub-agents of Ap--
palachian Coals, Incorporated. {Findings of Fact No. 6,
R. 156.)

For the services to be rendered by the sub-agent, Ap-
palachian Coals, Incorporated agrees to pay to the sub-
agent a commission of 8% of the selling price f.o.b. at
the mines. (Findings of Fact No. 5, R. 156; Exhibit B
to answer, par. 6, R. 99.)

The term of the sub-agency contract is one year and
thereafter for terms of one year until cither party shall
elect to terminate the contract on three months’ notice,
or until the termination of the contract between the pro-
producer and Appalachian Coals, Incorporated., or until
the cancellation by the producer of the designation of the
sub-agent as such, as provided in the agreement between
the producer and Appalachian Coals, Incorporated.,
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(Findings of fact No. 5, R. 156; Exhibit B to Answer,
par. 10, R. 100.)

At the present time 43 out of 137 defendant producers
have designated sub-agent of Appalachian Coals, In.
corporated. Most of the other defendant producers have
indicated that they will appoint sub-agents for the sale of
their coal. (Findings of Fact No. 7, R, 157.)

VIIL

'THE, PURPOSE AND INTENT OF THE
DEFENDANT PRODUCERS IN THE
ORGANIZATION OF APPALACHIAN
‘COALS, INCORPORATED

The primary purpose of the defendant producers in
the organization of Appalachian Coals, Incorporated was
to sell Epwre coal. This one thought runs {ike a thread
tﬁrougl; the record and the findings of fact of the Dis?
frict Caurt.

. - - - . -
At the outset of this discussion the following statement
is quoted from the opinion of the District Court:

“Although, for the reasons hereafter stated, we
think the plan violative of the Skerman Act, it is
but due to defendants to say that the evidence in the
case clearly shows that they have been acting fairly
and openly, in an attempt to organize the coal in-
dustry and to relieve the deplorable conditions re-
sulting from over-expansion, destructive competition,
wasteful trade practices and the inroads of com-
peting industries.” (R. 222.223.)

24



The first document to be considered is the pamphlet
entitled “The Regional Sales Agency Plan approved at
the New York Conference, December 3, 1931.” This
appears in the record as Exhibit B to the Answer (R.
104). This pamphlet was published following the New
York meeting of coal producers and others from all sec-
tions of the country east of the Mississippi River. The
statements in the pamphlet necessarily relate to the gen-
eral principles involved in any physical consolidation of
properties or in the establishment of any sales agency
plan in the coal industry generally, and are really state-
ments of the problems that must be met in the organiza-
tion of such agencies, together with suggestions as to the
manner in which such agencies might operate and become
effective marketing organizations. {R. 108-113.) This
pamphlet is, therefore, only important as showing the
genesis of the idea that resulted in the organization of
Appalachian Coals, Incorporated, and it was in this light
that it was regarded by the lower court.

The pamphlet entitled “Plan of Organization of Ap-
palachian Coals, Incorporated Approved at the Cincin-
nati Meeting of Appalachian Coal Producers December
30, 1931,” which appears in the record as Exhibit A to
the Answer, {R. 50) was published by a committee of
Appalachian producers following the meeting at Cin-
cinnati on December 30, 1931. As stated in the findings
of fact of the District Court,

“A committee was appointed to prepare and print
a pamphlet outlining the purpose of the selling
agent, the causes which had brought it about, and
the results it was expected to accomplish, so that the
perons present at the meeting might have accurate
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information to take back to the companies which
they represented.” (Findings of Fact No. 21, R,
172.):

This paimphlct is then the primary source for a state.
ment of the purpose and intent of the defendant pro-
ducers. The following statement of purpose is quoted
from this pamphlet:

“The Cincinnati meeting, in recommending the
organization of the Appalachian Coals, Incorpo-
rated, did so with the hope of hringing about a better
and more orderly marketing of the coals from the
region to be served by this company and better to
enable the producers in this region, through the
larger and more economic facilities of such selling
agency, more equally to compete in the general
markets for a fair share of the available coal busi-
ncss. | At present the producers of this region arc
greatly handicapped by the lack of substantial, well
equipped and awell managed selling agencies with
sufficient organizations and funds at their command
properly to develop the markets and demand for
coal from this regzorz, and properly to sell and
merchundise it in competition with the coals from
competing fields, as well as with the rapidly increas-
ing competilion coal is meeting from the large and
powerful gas and oil companies., Asindividual units
the producers in this region have been and are now
unable to carry on proper and extensive advertising
campmgns and other means of !zoldmg and develop
ing the markets for coal from this region. This in-
ability is one of the contributing causes to the great
decline in tonnage in this region during the past
two years.” (Italics ours, R. 55-56.)

26



There follows a summary statement of the conditions
in the industry that had led to the New York meeting,
a statement of the action taken at the New York meeting
and at the Cincinnati meetings and a brief summary of the
plan itself. The pamphlet then describes the position of
the Appalachian producers and the purposes of Appa-
lachian Coals, Incorporated. It states in detail the ills
from which the industry suffers and stresses the need of
a more economical and scientific method of advertising,
selling and distributing coal in order to remedy these
ills. It sets forth the particulars wherein the sale of coal
through the proposed sales agency, Appalachian Coals,
Incorporated, will inure to the benefit of producers, con-
sumers and the public generally. A proper understand-
ing of these matters can be had only by reading the pam-
phlet itself, but this brief summary gives its general im-
port.

The findings of fact of the District Court, in general,
support the statements of purpose outlined in this pam-
phlet. Attention is directed to the finding that Appala-
chian Coals, Incorporated was designed so that “the pro-
ducer should produce and the selling agent should sell as
much coal as possible.” (Findings of Fact No. 48c,
R. 211.) .

The importance of increasing the sale of coal lies in
the fact that the cost of production is directly related to
the actual running time of the mines (Defendants’ Ex-
hibit No. 40, R. 1079-1080) and that more regular run-
ning time substantially reduces the cost of production,
whereas uneven or irregular running time substantially
increases the cost of production. For example,
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“Taking a month of 25 working days as full-time
operation, it is found that when the mine works 16
days, 4 days per week, the cost per ton is increased
to 3 to 9 per cent over full-time operation; when
working time is 12 days per month or 3 days per
week, that is, half time, the unit cost is 21 to 25 per
cent over full-time or minimum cost; and when but
8 days per month or 2 days per week are worked,
costs increase 48 per cent. Four days per month or
I day per week of operation raises costs 104 to 120
per cent over the minimum. If butone day is worked
per month, the increase is 474 to 549 per cent over
fullltime operating costs.” (Defendants’ Exhibit
No. 40, R, 1079-1080.)

Other‘purposes are set forth by the court as follows:

“TMPROVEMENTS IN MARKETING CONDITIONS.

48b. Among the purposes of the organization of
the Selling Agent, 1s to remedy, so far as defendants
are concerned, the destructive practice of shipping
coall on consignment without prior orders for the
sale thereof, which results in the dumping of coal
on the market, irrespective of the demand; and also
to eliminate the pyramiding of offers for the sale of
coaH (See paragraphs 11 and 12, supra).” {Find-
ings of Fact No. 48b, R. 210.)

The dumping of distress coal and the practice of pyra-
miding is described in detail in the pamphlet referred
to above.r

The findings continue, as follows:

“Other purposes include the systematic study by
a department of the Sales Agent of the marketing
and distribution of coal, the demand and the con-
sumption and the kinds and grades of coal made and
available for shipment by each producer in order to
improve conditions.

28



“An inspection and engineering department would
be mamtamcd to keep in constant contact with cus-
tomers in order to demonstrate the advantages and
suitability of Appalachian coal in comparison with
other competitive coals,

“An extensive advertising campaign would show
the advantages of using coal as a fuel, and the ad-
vantages of Appalachian coal partlcularly Adver-
tising is expensive, as now conducted by individual
operators and is, moreover, ineffective. Substantial
economies would be effected in this respect by the
Selling Agent.

“A ‘research department employing combustion
engineers would demonstrate the proper and efficient
methods of burning coal in factories and in homes,
and thereby the use of coal by the present users would
be retained and increased in competition with such
substitutes as oil and natural gas.

“Appalachian Coals, Inc. would operate a credit
department which would collect credit information
from sub-agents and employees and build up a record
that will constitute a good index of reliability of
purchasers.

“Defendants believe that the result of all of these
activities would be the more economical sale of coal,
and the economies would be more fully realized as
the organization of the Selling Agent is perfected
and developed.

“Since practically all the defendants have indi-
cated that they would designate sub-agents for the
sale of coal, it would be only after a year or so of
operation that economies could be introduced by the
Selling Agent to lessen selling expense.” (Findings
of Fact No. 48b, R. 210-211.)

At an earlier point in its findings the District Court
found that:
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“The reason for giving to each producer the right
to designate a sub-agent of Appalachian Coals, Inc,
for the sale of the coal produced by the producers
was that it would not be possible for Appalachian
Coals, Inc., to enter into the market at once with an
efficient organization, and also that the present
agencies for the sale of coal have long established
good will and personal contacts with consumers,
and it was felt that it was desirable to maintain this
good will and these valuable contacts so as to retain
all possible channels for reaching the consuming
public.” (Findings of Fact No. 6, R. 156.)

As these findings of fact of the lower court indicate,
the designation of sub-agents is a temporary expedient
and as time goes on and as Appalachian Coals, Incorpo-
rated, develops its own selling organization, it is expected
that the great bulk of the coal will be sold by its own sales
staff. Any:savings in selling expense resulting from this
develc;pmeht will be passed on to the producers in the
form of dividends.

In the petition it is alleged that one of the purposes of
the defendant producers was “to limit production to the
quantities fixed and determined by their common sclling
agent” and “to contro] the supply . . . of Appalachian
coal sold or offered for sale” in interstate commerce.
(Petition, par. XIII, R. 20.) This allegation is denied
in the Answer. (Par. XIII, R. 41.) The Findings of

Fact fully sustain appellants’ position. They are as
follows:

“48c. The question of the limitation of production
was discussed at the New York meeting, but it was
decided that production could not be legally limited
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and, in any event, it could not be limited practically.
There was no purpose either at the New York meet-
ing or the Cincinnati meetings which resulted in the
formation of Appalachian Coals, Inc. to limit the
production of coal. On the contrary, it was designed
that the producer should produce and the selling
agent should sell as much coal as possible. Para-
graphs 4 and 6 of the contract between the producers
and the selling agent required the latter to sell all the
coal of the producer that could be sold in the markets
at the best possible price obtainable. (Italics ours.)

“I'ne only agreement which looks towards the
curtailment of production is contained in paragraph
4 of the contract wherein provision is made for par-
ticipation in sales between the various producers
when the demand is not sufficient to absorb the out-
put of all of them. In such case it is provided as
follows:

‘In the event the demand at the time of this con-
tract becomes effective is not sufficient to operate
the mines of all producers represented by the Sell-
ing Agent upon a full time basis, then the partici-
pation of the Producer in the total sales of the
Selling Agent for the first calendar months after
this contract goes into effect shall be such percen-
tage of the total sales made by the Selling Agent
for that month that the total car allotment of the
Producer for the three months preceding bears to
the total car allotment of all the producers whose
coal 1s sold by the Selling Agent for the same
period; and thereafter the monthly participation
of the producer in the total monthly sales made
by the Selling Agent shall be a percentage equal to
the percentage the Producer’s car allotment for the
second preceding calendar month bears to the total
car allotment of all the producers whose coal is
sold by the Selling Agent for the second preceding
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calendar month; it being understood, however, that
these percentages are subject to variation due to
variations in the sale of the different sizes, grades
and qualities of coals, as above set out; but that it
is the purpose of this and all similar agreements
that the Selling Agent will, over each annual per-
tod, as nearly as conditions will permit, all factors
considered, give each producer’s mine or mines
producing the same or interchangeable grades of
coal as nearly its pro rata part of available orders
as is reasonably possible. All coal shipped by the
Producer under contracts shown in “Exhibit B,”
filed herewith, shall be counted against the Pro-
ducer’s proportionate tonnage of coal sold by the
Selling Agent, as determined in this paragraph.

“It will be noticed that the percentage of total
sales to which each producer would be entitled under
this arrangement is fixed with reference to the pro-
ducer’s car allotment. It is shown that car allot-
ments are made on the basis of the mine rating.
Section 1, par. 12 of the T'ransportation Act of Feb.
28, 1920, (41 Stat. 476), requires all railroads to
maintain mine ratings and to distribute cars equitably
on these ratings. The mine ratings are fixed in ac-
cordance with the regulations of the Interstate Com-
merce Commission, which were promulgated as the
result of an investigation that extended for some years
and until 1926. The rating is based on installed pro-
ductive capacity, that is, on physical conditions of
the mine, the past performance in production, the
labor supplied, and all other factors that might in-
fluence production. A producer may increase his
rating by increasing his productive capacity. The
quoted paragraph from the contract does not limit
the total production of all the defendant producers,
but restricts the proportionate amount which any

) 32



one producer may sell.” (Findings of Fact No. 43¢,
R. 211-212, Italics ours.)

The statement that the contract restricts “the propor-
tionate amount which any one producer may sell” is ob-
viously an error. By the provisions of the contract all
sales are made by the selling agent. The selling agent
is obligated to use its best efforts to sell all of the coal of
all of the producers at the best prices obtainable. (Find-
ings of Fact No. 48¢c, R. 211.} The provisions of the
contract quoted by the court relate to the distribution
of sales that have actually been made by the selling
agent and are in no sense a limitation upon the sale of
coal of any one producer. It is obvious that some pro-
vision must be made among the contracting parties for
the participation of each in the actual sales by the selling
agent in the event that the demand is not sufficient to
absorb the capacity output of all producers, and that is
the only purpose of the paragraph of the contract quoted
above, and the District Court so found. The Court also
found that this provision did not make for a static con-
dition as between producers. FEach producer is free
to increase his car rating and therefore his participation
by increasing his productive capacity. (Findings of Fact
No. 48¢c, R. 212.)

It is no mere coincidence that the analysis of the trou-
bles in this industry set forth in this brief, together with
the purposes of the defendants in organizing this selling
agent, find expression in the recent publication of the
National Industrial Conference Board entitled “The
Competitive Position of Coal in the United States” (pub-
lished in November of 1931). For the convenience of
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the Court there are included as Appendix IT of this brief,
certain pertinent excerpts from this book.

The statements of the purpose and intent of the defend-
and producers that appear in the pamphlet published
after the Cincinnati meeting (Defendants’ Exhibit A to
Answer,| R. 50) and in the Findings of Fact of the Dis-
trict Court are not the result of the efforts of this group of
coal producers to give an appearance of legality to their
plan or fto distract attention from some sinister purpose.
They coincide with the findings and conclusions of a re-
liable and non-partisan research organization. This is
carnest }f the thoroughness of the coal operators in ana-

lyzing their troubles and of their sincerity in adwancing
their plans for either (1) physical consolidations of prop-
erties or| (2) the formation of regional selling agencies.
The former was found to be impracticable at this time
of depression and financial stringency, so the latter was
adopted |by the Appalachian producers. It is significant
that Appalachian Coals, Incorporated, has for its pur-
poses the accomplishment of all of the improvements in
marketing set forth by the National Industrial Conference
Board. The purposes of the defendants as set forth in
this brief represent the best thought and effort of a group
of practical and experienced coal men, conversant with
the practical problems of their indutsry and united in a
common purpose to take every lawful step to improve the
marketing of their product and thereby to sell more coal.

34



IX.

THE METHOD OF OPERATION OF APPA-
LACHIAN COALS, INCORPORATED, IN
THE COMPETITIVE MARKETS AND
THE COMPETITION OF COALS
WITHIN THE ORGANIZATION

The defendant producers who have contracted to sell
coal through the agency of Appalachian Coals, Incorpo-
rated, will have nothing to do with the determination of
the price at which the selling agent will offer coal in
the competitive markets. As to this the District Court
found that

“The price of coal sold by the Selling A gent would
be fixed by a staff of Vice Presidents, in conjunction
with the President of the corporation at the central
office in constant contact with the principal consum-
ing markets. The central office would be located at
Cincinnati to which information as to competitive
conditions will be relayed. The one restriction is
that contract sales calling for delivery over a period
of more than sixty days will be submitted for ap-
proval to the producer as to price. (Findings of Fact
No. 48a, R. 209.)

It should be stated at this point that the officers and
executives of the company will be full time paid execu-
tives and will not be either producers of coal or directors
of the corporation. The present officers were chosen from
among the producing companies, but when the organiza-
tion commences the actual selling of coal it is expected
that the present officers will be replaced by officers hav-
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ing no cpnnection with the coal producing companies,
(R. 427.

In the| pamphlet published by the Appalachian pro.
ducers following the Cincinnati meeting, the statement
appears that under the selling agency plan “it is not ex-
pected that competition will be eliminated, even between
the coals sold by the general agency.” (Defendants’ Ex-

hibit A to Answer, R. 61.) The practical explanation
of this competition between coals sold by the agency was

given by |the witness J. D. Francis, President of Appa-
lachian Coals, Incorporated, as follows:

“Appalachian coals won’t all be sold at the same
price even for the same size of coal. We have num-
erous grades of coal to sell in the market, and a coal
that is sold for steam purposes from this region, that
will be sold by this agency, that has five per cent ash
and less than one per cent sulphur naturally would
and should bring and does bring in the market a
better price than a steam coal that could be used in
the same boilers, that has eight per cent ash or ten
per cent ash and one and a half or two per cent sul-
phur. So this agency for steam purposes, for domes-
tic purposes, for by-product purposes will be offering
to customers different qualities of coal of the same
sizes at different prices. The customer will have his
choice as to which coal he will take, price considered,
through this agency. A by-product plant may say ‘I
would like to have a coal running four per cent in
ash and one-half per cent sulphur, but if I have to
pay 5 cents more per ton I would rather take a five
per cent ash coal and a three-quarter per cent sul-
phur. And there will be as between the coals sold
by this agency a competition there based upon value
in accordance with the use to which it is put.
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That will create a competition between the coals
sold by this agency, and it was recognized that there
would be times when there would be a greater de-
mand for coals of one quality, or suitable for one
purpose, than at other times, and that would vary
from time to time, and that mines where the demand
was greater for their quality of coal would run to a
greater extent than mines having a coal for which
there was a less demand. That would have to be
worked out day by day an