
IN THE 

OO'le9 Si.r,rrs~ C:!ui't, ll S. 
1', r L E D 

D£C 13 .lS32 

~upreme <trnurt nf tqe ltuiteh ~tnte!l 

October Term, 1932. 

No. 504 

APPALACHIAN COALS, INCORPORATED, et al., 
Appellants, 

v. 

UNITED STATES OF AMERICA, 

Appellee. 

APPEAL FROM THE DISTRICT COURT OF THE UNITED 

STATES FOR THE WESTERN DISTRICT OF VIRGINIA. 

BRIEF FOR APPELLANTS 

HORACE R. LAMB 

RALSTONE R. I RVINE 

BRECK P. McALLISTER 

Orro c. D OERIKG, JR. 

Of Counsel. 

WILLIAM J. DONOVAN, 

EDGAR L. GREEVER, 
Solicitors for the Appellants 

W. F. ROIEllTI CO. W.llHl"6TOll D. C, 



INDE X 

Page 
OPIN ION OF THE COURT BE LOW..................... 1 

G ROUN DS FOR JURISDI CT I ON................................. 1 

STATUTE INVOLVED.................................................................. 3 

THE F ACTS................................................................................................ 4 

I . The P arties .................................................................................... 4 
II . Intersta te Commerce ............................................................ 5 

III. The backg round of conditions in the Bitumi
nous Coal Industry that resu lted in tre 
organization of A p palachian Coals, Incor-
po rated .......................................................................................... 5 

IV. E xisting Selling Agencies ................................................. - · 13 
V. Effo rts of the Bituminous Coal I ndustry as a 

whole to improve conditions in the Industry 14 
VI. The organization of A ppalachian Coals, 

Incorporated ........................................................................... 16 
V II. The plan of organi zation of A ppalachian 

Coals, Incorporated ......................................................... 20 

VIII. The purpose and intent of the defendant pro
ducers in the organization of Appalachian 
Coals, Incorporated ......................................................... 24 

IX. The method of operation of Appalachian 
Coals, Incorpora ted in the competitive 
markets a~d t~e competition of coals within 
the orgamzatton ····················································-············ 35 

X. The competitive strength of A ppalachi an 
Coals, Incorporated in the m arkets in w hich 
it w ill sell coal........................................................................ 38 
Opinion of consumers...................................................... 41 
Dealers ····-···················································································· 48 



Page 
Non-defendant producers .......................................... 52 
Officers of Appalachian Coals, Incorpor

ated, and other witnesses on behalf of the 
defendants ........................................................................... 57 

Specification of the Assigned Errors.......................................... 58 

~ ~;u:~~tr~ ~~-~te~ti~~ -~f- ~~-~~1'.~~-18. : :::::: : ::::::: :::::: ~1 
I. An Lgreement am~ng competitors in the same 

branch of ind us try for the purpose of pro
moting efficiency and economy, even though 
i ~ restricts the competition fo rmerly existing 
between the parties to such an agreement, is 
not prohibited by the Sherman Act unless 
e~ ther ('a) an intent unreasonably to re
strain or monopolize interstate commerce is 
implied from the character of the acts or 
fnom the circumstances surrounding the 
transaction, or (b) by reason of its inherent 
nature the combination will have the 

d · rect and necessary effect of restraining or 
onopolizing interstate commerce..................... 65 

Intent ········-·········································································· 80 
1. Appalachian Coals, Incorporated, 

was formed pursuant to a control
ling and lawful purpose and the 
restraint upon the interstate ship
ment of bituminous coal, if any, is 
incidental to the accomplish
ment of that lawful end, and there
fore not unreasonable within the 
meaning of the Sherman Act........... 80 

.. 
u 



. Page 
2. No intent to restrain or monopolize 

interstate commerce is to be in
ferred from the form of organiza-
tion adopted by these producers, 
for the reason that Appalachian 
Coals, Incorporated was formed 
as a normal method of business 
organization in the coal industry 
and is the form of organization 
best adapted to the accomplish
ment of the lawful purposes of 
these defendants -······················--···········-·- 87 

B .. The direct and necessary effect of the 
organization of Appalachian Coals, 
Incorporated ············-······························-··········-· 90 

I I. The opinion of the District Court... ........................ 100 
Cases relied on by the District Court... ..................... 116 

Conclusions ······································································-····························- 128 
.A.ppendix I. (Analysis of Competitive Markets) ...... 131 

A. The position of Appalachian Coals, In-
corporated as a Competi tive Factor ......... 131 
1. The percentage of production of Ap

palachian Coals, Incorporated east 
of the Mississippi River and in 
the Appalachian Territory·--··········-· 131 

2. The interchangeability of coals pro
duced in the Appalachian terri
tory with coals produced in other 
territories for all purposes_ ............ - 136 

111 ·' 



Page 
3. The productive capacity of the mines 

of defendant producers and of 
non-defendant producers and po
tential undeveloped capacity in 
the Appalachian territory ..................... 139 

t
! •• Competition from substitute fuels 

such as oil and natural gas .................. 142 
The declining consumption of coal 

by railroad and industrial users 
as a competitive factor.. ......................... 144 

B. The position of Appalach ian Coals, In
corporated as a competitive factor in 
t(he coal consuming markets in the states 
rtorth and west of the Ohio River ............... 145 
] . The State of Ohio ............................................. 148 
4 .. The State of Michigan .................................... 152 
j Indiana, Illinois and the Chicago 

District ............................................................... 156 
Lake Cargo Shipments ................................. 162 
States in the Northwest and the Du

luth and Superior Dock Markets 166 
C. he position of Appalachian Coals, In

c rporated as a competitive factor in 
t e States in which the mines of defen-
dpnt producers are located ................................. 169 

D. The position of Appalachian Coals, In
corporated as a Competitive Factor in 
the Markets in the Southern States ......... -. 173 

E. The position of Appalachian Coals, In
corporated as a Competitive Factor in 
the New England, Northeastern and 
Atlantic States ............................................................ 188 

Appendix II ................................................................................................. 190 

IV 



CITATIONS. 

Cases : 
Page 

Addyston Pipe & Steel Company v. United States 
175 u. s. 211 .............................................................................. 116, 122 

American Column & Lumber Co. v. United States, 
257 u. s. 377 ...................................................... 76, 117, 126, 127 

American Foundries v . Tri-City Council, 257 
U. S. 184 ................................................................................................... 126 

American Press Association v . . United States, 245 
Fed. 91 ....................................................................................................... 79 

Anderson v. United States, 171 U. S. 604, 19 Sup. 
Ct. 50, 43 L. Ed. 300.................................................................. 90 

Arkansas Brokerage Company v. Dunn et al., 173 
Fed. 899 ................................................................................................... 79 

Cement Mfg. Protective Assn. v. United States, 
268 U. S. 588....................................................................................... 94 

Chesapeake & Ohio Fuel Company v. United 
States, 115 Fed. 610 ............................................................... 106, 10? 

Chicago Board of Trade v. United States, 246 
u. s. "231 ................................................................................................ 78, 86 

Cl ine v. Frink Dairy Co., 274 U. S. 445 .............................. 126 
Eastern States Lumber Assn. v. United States, 234 

U. S. 600, 34 Sup. Ct. 951, 58 L. Ed. 1490, 
L. R. A. 1915A, 788 ........................................................................ 89 

I nternational Harvester Co. v. Kentucky, 234 
U. S. 216 ................................................................................................... 124 

International Shoe Company v. Federal Trade 
Commission 280 U. S. 291.. .......... - ................................. 79, 99 

' Maple F looring Association v. United States, 268 
U S 56~ ............................................. 101, 126 

• 4 -•••••••••••••••••·••••••••.,••••••••-••••• •••e 

v 



Page 
Miles, Dr Medical Company v . Park & Sons 

Company, 220 U. S. 373 ................................................... 117, 128 
Mogul Steamship Co. v . McGregor, A. C. 25 .......... _73, 74 
M oore v. New York Cotton Exchange, 296 Fed. 61... 89 
Nash v. U ited States, 229 U. S. 373 ........................ 66, 89, 124 
National ssn. of Window Glass Mfrs. v. United 

States 263 U. S. 403 .................................................................. · 79 
N ordenfel v. Maxim N ordenfelt Guns & Ammu-

nition Co., App. Cas. 535......................................................... 79 
Robinson . Suburban Brick Company, 127 Fed. 

804 ... ························································································-················· 79 
Standard Oil Co. v. United States, 221 U. S. 

1 ............. L ................................................................ 66, 12, 85, 101, 120 
Standard Sani tary Mfg. Co. v. United States, 226 

U. S. ~O·············································································· ········-············- 124 
United Staf,es v. Addyston Pipe & Steel Company, 

85 Fecll. 271............................................................................................. 80 
·united St tes v . American Linseed Oil Co., 262 

u. s. 71 ........................................................................... 117, 126, 127 
United Sta es v. American T obacco Co., 221 U.S. 

106 ........ ........................................................................................... "67, 83~ 89 
United Sta es v . California Co-operative Canner-

ies, 27 , U . S. 553 ........................................................................... -- 2 
United Sta es v. Cohen Grocery Co., 255 U. S. 81... ... 124 
United StJ tes v. International Harvester Com-

pany, 274 U. S. 693 .......................................................... -79, 93, 95 
United States v. Joint Traffic Assn., 171 U. S. 

505 ................. - ........ -................................................... 116, 119, 120, 121 
United States v. Reading Co., 226 U .. S. 324, 33· 

Sup. Ct. 90, 57 L. Ed. 243 .................................................. -- 89 

vi 



Page 
United States v. Terminal Railroad Assn. of St. 

Louis, 224, U. S. 383.................................................................. 79 
United States v. Trans-Missouri Freight Assn., 

166 u. s. 290 .......................................... 116, 117, 119, 120, 121 
United States v. Trenton Potteries Company, 273 

U. S. 392 .............................................................................. 116, 123, 125 
United States v. Union Pacific Railroad Co., 226 

U. S. 61, 33 Sup. Ct. 53, 57 L. Ed. 124 ...... 89, 116, 120 
United States v. United Shoe Machinery Co., 247 

u. s. 32...................................................................................................... 76 
United States v. United States Steel Corporation, 

251 u. s. 417 ....................................... 67, 68, 69, 76, 81, 91, 92 
Whitewell v. Continental T obacco Company, 125 

Fed. 454 ................................................................................................... 77 

Statutes: 

Clayton Act ( 38 Stat. 730) Section 7....................................... 70 
Expediting Act of Feb. 11, 1903 (32 Stat. 823; 15 

USCA Sec. 28) ................................................................................. 2 
Expediting Act of Feb. 11 , 1903 (32 Stat. 823; 15 

USCA Sec. 29) .............. ................................................................... 2 
Sherman Act-Section 4..................................................................... 1 
Sherman Act-Secs. 1, 2 and 4 ............................................ .3, 24, 64, 

66, 74, 77, 78, 89, 100, 126, 128 
Transportation Act of Feb. 28, 1920 ( 41 Stat. 

476) Section 1.................................................................................... 32 

Text Books: 
The Anti-Trust Law and the Supreme Court................. 72 
The Competitive Position of Coal in the United 

States ......................................................................................................... 190 
.. 

vu 



IN THE 

~uprrme etinurt nf t~r l!nitrh ~tates 
October Term, 1932. 

No. 504 

APPALACHIAN COALS, INCORPORATED, et a/., 
Appellants, 

v. 

U N ITED STATES OF AMERICA, 

Appellee. 

APPEAL FROM THE DISTRICT COURT OF THE UNITED 

STATES FOR THE WESTERN DISTRICT OF VIRGINIA. 

BRIEF FOR APPELLANTS 

OPINION OF THE COURT .BELOW 

The opinion delivered by the Court below has not 
been published, but appears on pages 219 to 243 of the 
Record. 

GROUNDS FOR JURISDICTION 

This cause is a suit in equity brought by the United 
States of America for an injunction under Section 4 of 
the Act of July 2, 1890 (26 Stat. 209), commonly known 
as the Sherman Anti-Trust Act. An expediting certificate 
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was file1 in the District Court for the Western District 
of Virginia by the Attorney-General under the provisions 
of the E J pediting Act of February 11, 1903 (32 Stat. 823; 
15 U. S. C. A. Sec. 28), and thereupon this cause was 
heard b fore three circuit judges sitting as the United 
States District Court for the Western District of Virginia. 
The pres nt appeal is from the final decree of the District 
Court en ered October 17, 193 2, orderii:!g the dissolution 
of Appa achian Coals, Incorporated, and enjoining the 
defenda ts from proceeding further under the contracts 
entered i to between Appalachian Coals, Incorporated, 
and Jthe everal defendant producers, and it is believed 
that the Jurisdiction of the Supreme Court of the United 
States is ~ustained by the Expediting Act of February 11, 
1903 (32 Stat. 823; 15 U. S. C. A., Sec. 29), which pro
vides as ollows : 

" ec. 29. Appeals to Supreme Court. In every 
suit ' n equity brought in any district court of the 
Uni d States under any of the laws mentioned in 
the 1 receding section, wherein the United States is 
com Iain ant, an appeal from the final decree of the 
distr ct court will lie only to the Supreme Court, 
and ust be taken within sixty days from the entry 
'ther of" (Feb. 11, 1903, c. 544, Sec. 2, 32 Stat. 823; 
Mar[ ~· 1911, c. 231, Sec •. 291, .36 Stat. JI 67:) 

See United States v . . Cafrfornia Co-ipperative Can· 

neries, 279 U. S. 553 ( 1929). 

On October 17, 1932 the appellants applied for and 
were allowed an appeal to this Court. (R. 1091.) 
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ST A TUTE INVOLVED 

The Act of July 2, 1890, c. 647; 26 Stat. 209, (U. S. 
C. A., Title 15, Sections 1, 2 and 4) , known as the 
Sherman Anti-Trust Act provides in part as follows: 

"Section 1. Every contract, comQination in the 
form of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, or 
with foreign nations, is hereby declared to be illegal. 
Every person who shall make any such contract or 
engage in any such combination or conspiracy shall 
be deemed guilty of a misdemeanor, and, on convic
tion thereof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not ex· 
ceeding one year, or by both said punishments, in the 
discretion of the court. 

"Section 2. Every person who shall monopolize, or 
attempt to monopolize, or combine or conspire with 
any other person or persons, to monopolize any part 
of the trade or commerce among the several states, 
or with foreign nations, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding five thousand dollars, 
or by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the court. 

"Section 4. The several circuit courts of the 
United States are hereby invested with jurisdiction 
to prevent and restrain violations of this Act; and 
it shall be the duty of the several district attorneys 
of the United States, in their respective districts, 
under the direction of the Attorney General, to insti
tute proceedings in equity to prevent and restrain 
such violations. Such proceedings may be. by way 
of petition setting forth the case and pray1_ng that 
such violation shall be enjoined or otherwise pro
hibited. When the parties complained of shall have 
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been duly notified of such petition the court shall 
prot eed, as soon as may be, to the hearing and de
tertiination of the case; and pending such petition 
and before final decree, the court may at any time 
ma e such temporary restraining order or prohibi
tion[ as shall be deemed just in the premises." 

THE FACTS 

The isjsue in this case is whether or not the defendant 
produce~, by separately employing the defendant, Ap
palachia Coals, Incorporated, as the exclusive sales 
agent of each to sell the coal of each at the best market 
prices obtainable, have thereby violated the Sherman 
Act by unreasonably restraining trade in bituminous 
coal. 

I. 

THE PARTIES 

The petitioner-appellee in this suit is the United States 
of Amer~·ca. The defendant-appellants are Appalachian 
Coals, I corporated, a Delaware corporation, three in
dividual who are the President, the Vice-President and 
the Secratary, and Treasurer, respectively of that cor
poration 1 nd 135 corporate producers and one individual 
producer of bituminous coal. For convenience these pro
ducers are hereinafter referred to as the defendants or 
the defendant producers. 

The "defendant producers are engaged in the mining 
of bituminous coal in twenty-four counties of the States 
of Virginia, West Virginia, Tennessee and Kentucky. 
For convenience the precise area in which the mines of 
the defendants are located will be designated in this 
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brief as "Appalachian territory." (Findings of Fact No. 
2, R. 153.) 

II. 

INTERSTATE COMMERCE 

The District Court found that each of the 137 defend
ant producers is engaged in mining coal and in shipping 
it in interstate or foreign commerce. (Findings of Fact 
No. 3, R. 153.) . 

III. 

THE BACKGROUND OF CONDITIONS IN THE 
BITUMINOUS COAL INDUSTRY THAT 

RESULTED IN THE ORGANIZATION 
OF APPALACHIAN COALS, 

INCORPORATED 

An understanding of the purpose and effect of the for
mation of Appalachian Coals, Incorporated depends 
upon a comprehensive. and accurate knowledge of all the 
pertinent facts. For that rea·son the background of con
ditions in the bituminous coal industry is set forth in this 
brief at length. 

The District Court made detailed findings as to con
ditions in the bituminous coal industry prior to the forma
tion of Appalachian Coals, Incorporated. ("Findings of 
Fact, No.'s 9 to 17, inc., R. 158 to 167.) The statements 
contained in this brief are largely a summary of those 
findings. 

From 1880 to 1915 the growth of the bituminous coal 
industry had been rapid and uniform. During this period 
the demand for coal had approximately doubled every 
ten years. Freight rates were low. Coal was compara-
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tively c~eap and had a practical monopoly of the fuel 
market. I 

Durink the years 1915 to 1918, there was a sharp in
crease in!the delivered price of coal. Three factors were 
primarily responsible for this condition, namely, ( 1) the 
demand for coal was greatly increased as a result of the 
World "\far, (2) the freight rates from the mines to the 
markets ~ere materially increased, and (3) a shortage 
of coal "9fas caused by a lack of sufficient freight cars to 
transpor~ available coal to the markets. This shortage 
of transJ'Prtation facilities continued until 1923. ('Find· 
in gs of F,1act No. 9 R. 159.) 

As a· r~sult of these conditions, it was generally true 
that in 1!922 the consumer of coal was paying almost 
three tinies as much for his coal at tbe mine as he was 
before t~e war, and he was paying almost double the 
transport~tion charges. (Findings of Fact No. 9 R. 160.) 

'The high price of coal during the period from 1915 to 
1923 stimlulated the development of new mines. This did 
not then *esult in a surplus of coal on the market, for the 
reason th~t the amount of available coal was limited by 
lack of tdmsportation facilities and not by lack of produc
tive capaf i ty. But, beginning in 1923 and continuing to 
date, theqe has been no shortage of freight cars; and so, 
since 192~, there has been released on the market the 
increased 1 productive capacity of the coal mines which 
was developed during the World \!Var. (Findings of 
Fact No. 9, R. 159.) 

The depressing effect of this increased surplus produc
tive capacity .of the mines has been magnified by reason 
of the fact that the consumption of coal · since 1923 has 
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not kept pace with the growth of other industries but has 
in general declined. (Findings of Fact No. 9, R. 160.) 
The annual production of bituminous coal since 1922 was 
as follows: 

1923-564,000,000 tons 
1924-483,000,000 tons 
1925-520,000,000 tons 
1926-573,000,000 tons 
1927-517,000,000 tons 
1928-500,000,000 tons 
1929-534,000,000 tons 
1930-467,000,000 tons 
1931-378,000,000 tons 

(Findings of Fact No. 9, R. 158.) 

The D istrict Court made findings of fact with respect 
to the causes of the decline in the consumption of coal 
since 1923. This condition was found to be due in large 
part to the great increase in the use of substitute fuels, 
such as fuel oil, natural gas and hydro-electric power, 
and to the increased efficiency in the use of coal. The 
increased efficiency in the use of coal was largely de
veloped from the period from 1915 to 1923 when the 
price of coal was high. These findings are set forth at 
·pages 160 to 162 of the record and will not be repeated 
here. At this point it is enough to say that the court 
found that the use of substitute fuels has displaced more 
than 200 million tons of coal annually and that the more 
efficient burning of coal by railroads, industrial users 
and public utilities has resulted in a decrease of about 
101 million tons of coal used annually by these large 
consumers. (Findings of Fact No. 9, R. 161.) 
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The D~strict Court also made detailed findings with 
reference! to unfavorable market conditions which have 
contribut~d to the present distressed condition of the 
bitumino~s coal industry. These findings are set forth as 
paragrap~1s 11 to 17 inclusive, of the Findings of Fact, 
R. 162 tol 167. 

The co~rt found that the production and shipment of 
distress cdal "has caused one of the worst practices in the 
coal ind~stry." (Findings of Fact No. 11, R. 162.) 
Today th~ demand is not for mine run coal but for coal 
of partic~lar sizes, such as nut and slack, stove coal, egg 
coal, lump coal, etc. Different sizes are obtained by run~ 
ning the 4oal over a screen. In this screening process it 
is impossiple to produce one size or grade of coal without 
producing several other sizes or grades. When a pro~ 
ducer acd~pts an order for a particular size or grade of 
coal, he triust, of necessity, produce other sizes for which 
he may have no orders. There are no storage facilities at 
the minesl so the coal for which no orders have been 
received rpust be loaded in railroad cars and placed on 
the mine ltracks. When the tracks at the mine become 
filled the producer must either (I) close down his mines, 
or (2) ship h is coal unsold to billing points or ship it on 
consignm~nt to himself or his agent in the consuming 
territory. l!f the producer chooses to close down his mines, 
he becom~s liable in an action fo r breach of a contract to 
sell the particular size of coal for which he has accepted 
orders. The other alternative is to ship the coal unsold 
to billing points or on consignment to himself or his 
agent. The court found that if such coal is not sold by 
the time it reaches its destination, "it is set on a sidetrack 
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by the railroad, and, if not unloaded promptly, goes on 
demurrage. For the first two days the demurrage is at 
the rate of $2.00 a day per car. Beginning with the third 
day, the rate is $5.00, equal to ten cents per ton each day. 
With coal selling from fifty cents to one dollar and fifty 
cents per ton for different grades, if the shipper does not 
dispose of it very quickly, he will not get enough for the 
coal to pay the demurrage charges. i This type of distress 
coal presses on the market at all times and includes all 
sizes and grades of coal. The total distress coal, from all 
causes, is of substantial quantity. For all railroads east 
of the Mississippi River, as of July 16, 1932, the total 
stagnant or no-bill coal amounted to 27,010 cars, equiva
lent to 1,350,500 tons of coal. In addition, the total 
amount of stagnant coal at tidewater as of August 6, 
1932, amounted to 3,681 cars, equivalent to 184,050 tons 
of coal." (Findings of Fa.ct No. 11, R. 162, 163.) 

In its find ings of fact (R. 164-165) the District Court 
summarized other practices and conditions which have 
contributed to the present condition of the coal industry 
as follows: 

"12. Pyramiding of coal is a destructive practice 
existing in the marketing thereof. It occurs when a 
producer authorizes several different individuals or 
agencies to sell the same coal. They in turn may 
offer the same coal for sale to other dealers with the 
result that . a number of agencies in a particular 
market offer the same coal to the same purchasers, 
so that the impression is created that there is more 
coal for sale than is the case and the coal competes 
with itself, thereby resulting in abnormal a~d de
structive competition which depresses the pnce for 
all coals in the market. 
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"13. Organized buying agencies and large con
sumers purchasing substantial tonnages of coal 
constitute unfavorable forces bring ing about the 
pres~nt condition of the coal industry. The highly 
orgapized and concentrated buying power which 
they lcontrol and the great abundance of coal avail
able !pave contributed to make the market for coal 
a buters' market for many years past. 

"14. l\1isrepresentation practiced by some pro
duce ts in selling one size of coal and shipping some 
othe~ size which they happen to have on hand has 
an urHavorable effect upon the market. The growth 
of grk.des and sizes of coal has been brought about 
to soµie extent by tbe efforts of som<'. producers to 
perstjade consumers that cer tain sizes of coal will be 
morel efficient in certain types of equipment. The 
Jack pf standardization of sizes and the misrepre
sentation as to sizes have been injurious to the coal 
indus,try as a whole. 

"The evidence, however, does not show the 
existqnce of any trade war or widespread fraudulent 
cond1kt in the industry. 

I 

"1 S. Credits and credit losses constitute another 
facto~ in the presen t condition of the industry. There 
are a t the present time no agencies collecting com
prehdpsive data as to the ability and willingness of 
retail~rs and wholesalers to pay for their purchases 
of co~l. Producers arc forced to take substantial 
Iosseslbecause certain dealers buy from one producer 
until ]their credit is exhausted, and then buy from 
other iproducers unti l the total credit is greater than 
would otherwise be the case." 

The effect of these conditions in the bituminous coal 
industry was summarized by the D istrict Court in its 
findings of fact (R. 165) as follows : 
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"16. Except for periods of strikes or of lack of 
transportation facilities, the coal business in general 
has not been considered profitable by mine operators. 
There was a good market from 1916 to 1923. Since 
then there has been a downward trend of prices.* * * 

" 17. Defendants' Exhibit 4 is a table purporting 
to show the net income or deficit on the federal 
income taxes of the coal mining industry as shown 
by unaudited federal income tax returns. The in
dustry's profit or loss, as the case may be, for a par
ticular year is computed by deducting from the net 
income the federal income taxes; dividends received 
from domestic corporations ·and interest received 
which was not taxable, as for instance, interest on 
government honds, are not included in the computa
ti on. This table gives the number of companies re
porting net income, the number reporting no net 
income, the amount of net income and deficit, the 
net income of the industry, the tax, and the industry's 
profit or loss for the year. U nder the last caption, 
the result for the years 1917 to 1929 was as follows : 

Year 
1917 
1918 
1919 
1920 
192 l 
1918 
1919 
1920 
1921 
1922 
1923 
1924 

Industry 
Bit. 
Bit. 
Bit. 
Bit. 
Bit. 

Anth. and 
Anth. and 
Anth. and 
Anth. and 
Anth. and 
Anth. and 
Anth. and 

Bit. 
Bit 
Bit. 
Bit. 
Bit. 
Bit 
Bit. 

11 

Industry's Profit 
or Loss 

$132,956.862 
83,082,972 
49,325t270 

173, 143,816 
18,329,750 
94,313,966 
57,692,505 

238,925,281 
5 086472* 
' ' 84,320,930 

61,927,331 
53,419,006* 



Yearl 
1925 
1926 
1927 
1928 
1928 
1929 
1929 

Industry 
Anth. and Bit. 
Anth. and Bit. 
Anth. and Bit. 
Bit. 
A nth. 
Bit. 
A nth. 

Industry's Profit 
or L oss 

27,994,942* 
27,067,491 
28,067,080* 
27, 950,190* 

3,573,311 
15,243,915* 

1,082,444 

*Def cit." 

It is si~nificant that subsequent to 1923, when trans
portation facilities first became adequate for all purposes, 
the bitum~nous coal industry made a profit in one year 
only-1920-and this profit is explained by the fact that 
in that ye r a coal shortage was caused by the British and 
anthracite coal strikes. ( R. 297.) An examination of 
Defendants' Exhibit 4, (R. 1009) from which these 
figures ar~1 

taken, will also disclose that where losses of 
the anthr cite and bituminous coal industry are shown 
separately~ the great bulk of the loss was sustained in 
the bituminous coal industry and that the losses in the 
anthracite~industry were insignificant. 

Continu ng its findings (Findings of Fact No. 17, 
R. 166) i regard to the heavy financial losses suffered 
by the Co~l industry the Court found: "This unprofit~ 
able cond~tion has existed particularly in the Appala
chian territory because these coals are mined in a region 
where there is very little local consumption, because it is 
not industrialized. The great bulk of the coal there 
produced is sold in the highly competitive region east of 
the Mississippi River and north'. of the Ohio River under 
an adverse freight rate which imposes an unfavorable 
differential from 35c to SOc per ton. 
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''The results of the unfavorable condition recited have 
been that numerous producing companies have gone into 
bankruptcy or into the hands of receivers, many mines 
have been shut down, the number of days of operation 
per week have been greatly curtailed, wages to labor have 
been substantially lessened, and the states in which coal 
producing companies are located have found it increas
ingly difficult to collect taxes." 

The court was in error in fixing the spread in differ
entials at "from 35c to 50c per ton." The real spread is 
from 25c to $ 1.84 per ton (Findings of Fact No. 41, 
R. 200; Defendant's Exhibit 3, pages 38, 39). 

IV 

EXISTING SELLING AGENCIES 

The testimony in this case, and the Findings of the 
D istrict Court, clearly establish that for more than sixty 
years a substantial part of the coal produced in Appala
chian territory has been sold through common exclusive 
selling agencies. This was the usual and normal method 
of marketing coal in this territory. (Findings of Fact, 
No. 19, R. 168). These long established agency agree
ments usually provided that the selling agent should " use 
its own judgment on spot sales as to prices and quantities 
sold; that where the sale called for delivery for a period 
of more than 60 days, it was required that the producer be 
notified and his consent obtained as to quantity and price." 

(R. 168.) 
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v. 
EFFO~:rs OF THE BITUMINOUS COAL 
IND~STRY AS A WHOLE TO IMPROVE 

c9NDITIONS IN THE INDUSTRY 

The c9nditions in the industry described above became 
so serioul in the coal~producing states that they resulted 
in active discussion among the Governors of these states, 
officials f the Federal government and coal operators. 
Governo1 Sampson of Kentucky held several meetings 
with coai operators from Kentucky and adjoining states. 
In Octob~r 1931, Governor Conley of West Virginia held 
a meetin , with coal operators at Charleston, West Vir
ginia. T is meeting decided that while there was nothing 
that could be done by the Governors of the coal producing 
states, a 1 eeting of the coal producers east of the Missis
sippi should be held to discuss the general conditions in 
the indus}ry. (Findings of Fact No. 18, R. 167.) 

Accordingly, meetings were held in New York City 
in October and December, 1931. These meetings were 
called by the President of the National Coal Association 
and were attended by about 100 persons, including coal 
producer 

1
, sales agents and attorneys, regardless of mem

bership i the Association. A wide variety of plans was 
presented and discussed and the final action of the last 
meeting in New York was the adoption of a report of a 
committeJ appointed at the first meeting which recom
mended that consideration be given to two plans that 
seemed to offer the most hope in solving the problems of 
the industry : first, physical consolidations and mergers of 
properties wherever practical and, second, the formation 
of regional sales agencies where consolidations and 
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mergers were not practical. (Findings of Fact No's. 18 
and 19, R. 167, 168.) 

The District Court, in its Findings of Fact, found 
that at the final New York meeting "it was agreed that 
the weak place in (the) industry was in the marketing and 
distribution of the coal in that it was not well advertised 
and there was no available machinery for economical and 
intelligent distribution. It was thought that the coal was 
generally mined economically." (Findings of Fact No. 
20, R. 169, 170.) The District Court also found that at 
this meeting there was a general discussion of conditions 
in the industry, the necessity for demonstrating the ad
vantages of coal as a fuel by effective advertising and 
engineering research, and the economies which might be 
brought about by sales agencies. (Findings of Fact No. 
19, R. 168.) There was also considerable discussion of the 
fact that sales agencies have always played an important 
part in the distribution of coal during the past 60 years. 
Sales agency contracts, substantially identical to those 
entered into by the defendant producers with Appala
chian Coals, Incorporated, were also discussed and con
sidered. It was pointed out at this meeting that for a 
period of from 20 to 25 years one agency had sold sub
stantially the entire output of the Pocahontas coal field 
on the Norfolk & Western Railroad. (Findings of Fact 
No. 19, R. 168.) 

The second New York meeting directed that commit
tees should be appointed in each bituminous coal pro
ducing district for the purpose of acquainting coal 
producers in such district with the discussions and 
recommendations of the New York meeting. Accord-
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ingJy1 SUCh Committees \Vere appointed for the eight pro
ducing :districts included in the Appalachian territory 
and for the remaining ten p roducing districts east of the 
Mississippi River, namely: Western P ennsylvania, Illi
nois, W~st Virginia Smokeless Field, \Vestern Kentucky, 
Central I Pennsylvania, Ohio, Northern West Virginia, 
IndianaJ Alabama, and the Freeport Thick Vein District 
of Cent~al Pennsylvania. (Findings of Fact No. 20, 
R . 169. )I 

I VI. 
,.fHE IORGANIZATION OF APPALACHIAN 

' COALSr INCORPORATED 

The s~ps taken by the producers in Appalachian terri
tory lead,ing up to the organization of Appalachian Coals, 
Incorpo~ated, are set forth in the Findings of Fact of the 
District ~ourt. (Findings of F act No. 21, R . 171.) 

Imme~iately after the adjour.nment of the New York 
meeting i:>f December 3, 193 I, a meeting of the Property 
Owners ~ommittee of the eight districts comprising the 
Appalac~ian territory was held to consider important 
pending !transportation matters. Individuals from this 
territory i appointed by the chairman of the New York 
meeting :(( to carry news of the proposed plan to their 

I 

respectiv~ districts" were also present (Findings of Fact 
No. 21, R. 171.) The question of meeting marketing 
conditions in the Appalachian territory came up for dis
cussion and it ·was decided to call a meeting of persons 
interested in coal operating companies in the Appala
chian territory. This meeting was held on D ecember 10, 
1931 , at Cincinnati, Ohio. Notice of the meeting was sent 
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to all coal producing companies in this region. The meet
ing was attended by from 200 to 300 persons interested in 
the coal industry, including producers, sales agents, mine 
owners, local bankers and attorneys. The proceedings of 
the New York meetings were discussed and a resolution 
was adopted approving in tentative form a regional sales 
organization covering the region described in this brief 
as Appalachian territory. A further resolution was 
adopted requesting each of the eight districts located in 
the Appalachian territory to appoint a committee of three 
to consider and work out the details of the plan of organi
zation of Appalachian Coals, Incorporated. 

Committees representing the eight districts were ap
pointed in acordance with the resolution adopted at the 
Cincinnati meeting. These committees worked out many 
of the details of the organization of Appalachian Coals, 
Incorporated. 

On December 31st, 19 31, a second meeting of pro
d ucers from the Appalachian territory was held in Cin
cinnati. This meeting adopted a resolution approving 
a regional sales agency plan as submitted to the meeting 
and appointed a committee with instructions to obtain a 
charter for Appalachian Coals, Incorporated, and to pre
pare and print a pamphlet outlining the purposes and 
principles of the organization so that the persons present 
at the meeting could take back to the companies which 
they represented an accurate and detailed account of the 
meeting. 

Subsequently, on January 27, 1932, another general 
meeting of producers from the Appalachian section was 
held in Cincinnati. The committee appointed by the 
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meetin& of December 30 reported to this meeting that a 
charter\ had been obtained for Appalachian Coals, In
corporated, and presented the pamphlet entitled "Plan 
of Orgknization of Appalachian Coals, Incorporated" 
which ·~s now Exhibit A to the answer. The plan out
lined irl this pamphlet was approved by the meeting. 
(Findi~gs of Fact No. 21, R. 171-172.) 

It w~s agreed by resolution that a minimum of 703 
and a ~ximum of 80% of the tonnage of the territory 
( exclusi e of captive tonnage) should be secured before 
the plan should become effective. (Findings of Fact No. 

21, R. 1~2.) In fact, approximately 73 ro of the tonnage 
of this t rritory (exclusive of captive tonnage) has been 
obtaine . This statement, however, does not properly 
reflect t e competitive strength of Appalachian Coals, 
Incorpo ated, in the producing territory in which it is 
located ecause certain competitive tonnage and certain 
competi ive producing areas were arbitrarily excluded 
from th area and tonnage to be used to determine the 
percenta e of tonnage which must be secured before the 
plan be ame effective. (Findings of Fact No. 29, R. 
181.) he relative size of the defendant producers is 
shown b the following percentages which were found by 
the cour : 

(a) 

(b) 

Of the total production of bituminous coal east 
of the Mississippi River, the defendant pro
ducers, in 1929, produced 11.96% ; 
Of the total production of bituminous coal in 
this producing territory, including the produc
tion of captive mines, which are in fact co~
petitive (R. 724), the defendant producers, 10 

1929, produced 54.21 </0 ; 
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('c) Of the total production of bituminous coal in 
this producing territory, excluding the produc
tion of captive mines, the defendant producers 
- 1929, produced 6470· (Findings· of Fact No: 
No. 29, R. 179.) 

In this case the defendants, by affirmative proof, have 
shown their exact competitive strength in all consuming 
markets and for this reason the percentage of production 
in the territory where the mines of the defendant pro
ducers are located becomes of little importance in meas
uring their competitive strength and is only important 
to show the amount of non-defendant production in this 
territory. A detailed discussion of all the consuming 
markets in which Appalachian Coals, Incorporated will 
sell coal is contained in Appendix I, infra, page 131. 

The District Court found that: 

" the formation of Appalachian Coals was not 
made dependent upon the formation of other re
gional selling agencies and there is no evidence of 
a purpose, understanding or agreement among the 
defendants that in the event of the formation of 
other similar regional sales agencies there would be 
any understanding or agreement, direct or indirect, 
to divide the market territory between them or to 
limit production or to fix the price of coal in any 
market or to cooperate in any way. * * * * · 

" If other similar agencies are organized,. th.ere 
will result an organization in most of the districts 
whose coal is or may be competitive with Appala
chian coal; but the testimony tends to show that there 
will still be substantial active competition in the sale 
of coal in all markets in which Appalachian coal is 
sold. (Findings of Fact No. 24, R. 173-175.) 
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VIL 

THE PLAN OF ORGANIZATION OF 
APPiALACHIAN COALS, INCORPORATED 

The Blan approved by the Cincinnati meeting of Jan
uary 2~, 1932 contemplated the marketing of coal 
throughJ a common exclusive selling agency. In accord
ance wi~h this plan, each of the defendant producers has 
entered into a contract with Appalachian Coals, Incorpo
rated c~nstituting and appointing that corporation the 
exclusiv selling agent of such producer. (Findings of 
Fact N ,. 4, R. 154-155; Exhibit A to Answer, R. 87-96.) 

Thee sen ti al provisions of each such contract are these: 

( ) Appalachian Coals, Incorporated is consti
tute an exclusive agent for the sale of all coal pro
duc d at the mine or mines of the defendant 
pro ucer, except deliveries upon outstanding con· 
trac~s and coal used in the operation of defendant1s 
minrs or sold to defendant's employees. 

(ll>) Appalachian Coals, Incorporated, agrees to 
establish a standard classification for all the coal 
whit h it sells as agent and to "_use its best e/f orts to 
sell .fl! the coal produced by the producer at the best 
pric s obtainable," and further "to sell all the coal 
pro uced by other producers whose coal it sells at 
the est possible prices obtainable~ or so mµch there· 
of a the market wi"ll justify.11 The legal effect of 
this rovision is to impose an affirmative duty upon 
the selling agency to sell all the coal of the de· 
fendant producers which the market will absorb. 
This duty is further affirmed by the provision that 
"the Selling Agent is hereby authorized by the 
producer to sell the coal of the producer * * * at the 
best price or prices obtainable under existing com
petitive conditions." 
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(t) Upon all contracts calling for future deliver
ies of coal after sixty days from tbe date of the con
tract of sale, the selling agent must obtain the prior 
written consent of the producer. 

(d) To insure fair and equal treatment to all pro
ducers, Appala~hian Coals, Incorporated agrees to 
give each producer as nearly its pro rata share of 
available orders as possible. The percentage of par
tici pat1 on to which eacb producer is entitled under 
the contract is that percentage of the total sales ''that 
the total car allotment of the producer for the three 
months preced ing bears to the total car allotment 
of all the producers whose coal is sold by the selling 
agent." Car allotments are made pursuant to the 
provisions of Section 1, Par. 12 of the Transporta
tion Act of F ebruary 28, 1920 (41 Stat. 476) upon 
the oasis of the daily installed productive capacity 
of the mines. This productive capacity may change 
from day to day dependent upon such factors as 
physical conditions1 increased mine development, en· 
larged t ip ples, increased sidings, past production, 
etc. The percentage of the participation to which 
a defendant producer i:s entitled under this provision 
of the contract may, therefore, be increased or de
creased by the independent action of the producer 
in enlarging o r decreasing the productive capaci ty 
of his mines. ('Ex hi bit A to Ans,•ver, R. 87 to 96; 
Findings of Fact, No. 4; R. 154-155.) 

( e) For the services to be rendered by Appa
lachian Coals, Incorporated, each producer agr.ees 
to pay to it a commission of 10% of the gross selling 
price f.o.b. at the mines. (Exhibit A to Answer, 
R. 92.) 

The contract runs until April 1, 1935, and continues 
thereafter from year to yea r unless and until either party 
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shall elect to terminate it upon six months notice. (Ex
hibit A lto Answer, R. 95-96.) 

Appa~achian Coals, Incorporated has an authorized 
capital ~onsisting of 1000 shares of common stock with 
a par value of $1. each, and 9000 shares of 7°!o Cumu
lative referred stock with a par value of $100. The 
commo stock has exclusive voting powers. (Findings 
of Fact o. 8, R. 157.) 

With reference to the issued and outstanding stock of 
Appala hian Coals, Incorporated, the District Court 
found t at "at the time of the filing of the petition in this 
case, to- it, July , 1932, there were issued and out
standing 439 shares of common stock, all of which was 
issued a par for cash to the 137 defendant-producers. 
Said sto k was subscribed for and issued upon the basis 
of ones are for each 100,000 tons of coal, or major frac
tion the {of, of the producers' 1931 production, but in 
no case ress than one share. The defendant-producers 
have als~ subscribed at par for 5,206 shares of the corpo
ration's referred stock upon the basis of one share for 
each 666 2/ 3 tons, or major fraction thereof, of the sub
scriber's verage monthly production during 1931. Said 
stock sub criptions have been accepted by the corporation, 
but at th time of the filing of the petition the purchase 
price ha4 not been paid and the preferred stock had not 
been isstjed. The par value of the common and pre
ferred stock thus issued or subscribed is $520,499.00." 
(Findings of Fact No. 8, R. 157.) 

Under the contract the producer is given the right at 
any time to designate one or more persons, firms or corpo
rations, to act as the sub-agent of Appalachian Coals, 
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Incorporated in the sale of coal. The terms of the sub
agency contracts are substantially identical. The sub
agent agrees to sell such coal as it is authorized to sell 
in such amounts and in accordance with such classifica
tions and upon such terms and conditio~s as the selling 
agent may detern1ine and at the price or prices estab
lished by the selling agent from time to time. (Findings 
of Fact No. 5, R. 155-156; Exhibit B to Answer, R. 97-
100.) One reason for giving to each producer the right 
to designate a sub-agent of Appalachian Coals, Incorpo
rated was that it would not be possible for that agency 
to enter the market at once with an efficient and effective 
sales organization; but it was also hoped and believed 
that the long established good will and personal contacts 
with consumers which existing agencies have could be 
retained by designating such agents as sub-agents of Ap-· 
palachian Coals, Incorporated. (Findings of Fact No. 6, 
R. 156.) 

For the services to be rendered by the sub-agent, Ap
palachian Coals, Incorporated agrees to pay to the sub
agent a commission of 8% of the selling price f.o.b. at 
the mines. (Findings of Fact No. 5, R. 156; Exhibit B 

to answer, par. 6, R. 99.) 

The term of the sub-agency contract is one year and 
thereafter for terms of one year until either party shall 
elect to terminate the contract on three months' notice, 
or until the termination of the contract between the pro
producer and Appalachian Coals, Incorporated, or until 
the ·cancellation by the producer of the designation of the 
sub-agent as such, as provided in the agreement between 
the producer and Appalachian Coals, Incorporated. 
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( Findipgs of fact No. 5, R. 156; Exhibit B to Answer, 

par. 1 °'' R. I 00.) 
At t~e present time 43 out of 137 defendant producers 

have d:esignated sub-agent of Appalachian Coals
1 

I n. 
l 

corporated. l\1ost of the other defendant producers have 
indicatkd that they will appojnt sub-agents for the sale of 
their cdal. (Findings of Fact No. 7, R. 157.) 

I 

VIII. 

'THIE. PUilPOSE AND INTENT OF THE 
DEFENDANT PRODUCERS IN THE 

I 

O\RGA_NIZATION OF APPALACHIAN 
/ 

COALS, INCORPORATED 

The iprimary purpo.se of the defendant producers in 

the orgJnization of Appalachian Coals, Incorporated was 
to sell ~nore coal. Th is one thought runs like a thread 
th~ouglr the record and the findings of fact of the Dis-t 
trict C aurt. 

At t~e outset of this discussion the following statement 
is quote~ from the opinion of the District Court: 

l 
'fAlthough, for the reasons hereafter stated, \Ve 

thi~k the plan violative of the Sherman Act, it is 
bu~ due to defendants to say that the evidence jn the 
case clearly shows that they have been acting fairly 
and openly, in an attempt to organize the coal in
dustry and to relieve the deplorable conditions re
sulting from over-expansion, destructive competition, 
wasteful trade practices and the inroads of com
peting ind us tries." ( R. 222.223.) 

24 



The first document to be considered is the pamphlet 
entitled "The Regional Sales Agency Plan approved at 
the New York Conference, December 3, 1931." This 
appears in the record as Exhibit B to the Answer ( R. 
104). This pamphlet was published following the New 
York meeting of coal producers and others from all sec
tions of the country east of the Mississippi River. The 
staternents in the pamphlet necessarily relate to the gen
eral principles involved in any physical consolidation of 
properties or in the establishment of any sales agency 
plan in the coal industry generally, and are r~ally state
ments of the problems that must be met in the organiza
tion of such agencies, together with suggestions as to the 
manner in which such agencies might operate and become 
effective marketing organizations. ( R. 108-113.) This 
pamphlet is, therefore, only important as showing the 
genesis of the idea that resulted in the organization of 
Appalachian Coals, Incorporated, and it was in this light 
that it was regarded by the lower court. 

The pamphlet entitled "Plan of Organization of Ap
palachian Coals, Incorporated Approved at the Cincin
nati Meeting of Appilachian Coal Producers December 
30, 1931," which appears in the record as Exhibit A to 
the Answer, (R. 50) was published by a committee of 
Appalachian producers following the meeting at Cin
cinnati on December 30 1931. As stated in the findings 

' of fact of the District Court, 

"A committee was appointed to prepare and p~int 
a pamphlet outlining the purpose o! the selling 
agent, the causes which. had brought. it about, and 
the results it was expected to accomplish, so that the 
perons present at the meeting might have accurate 
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infoqnation to take back to the companies which 
they :represented." (Findings of Fact No. 21. R. 
172.) i; 

This pamphlet is then the primary source for a state
ment of d

1
he purpose and intent of the defendant pro

ducers. 'i:rhe following statement of purpose is quoted 
from this 

1

1 pamphlet: 

''T~e Cincinnati meeting, in recommending the 
orgau[ization of the Appalachian Coals, Incorpo
rated,!did so with the hope of bringing about a better 
and n\iore orderly marketing of the coals from the 
regiod to be served by this company and better to 
enabl¢ the producers in this region, through the 
Iarget: and more economic facilities of such selling 
agency, more equally to compete in the general 
markets for a fair share of the available coal busi-

' ness. ! At present the producers of this region arc 
great!~ handicapped by the lack of substantial, well 
equipped and well managed selling agencies with 
su/fici~nt organizations and funds at thet'r ,command 
properly to develop the markets and demand for 
coal fi1·om thi.r 1·egion~ and properly to iell and 
merckt,Jndise it t'n competition with the coals from 
comp~ting fields1 as_ well a.r with the rapidly increas~ 
ing co~petition coal is meeting from the large and 
po'1.verJul gas and 0£/ companies. As individual units 
the prpducers in this region have been and are now 
unable to carry on proper and extensive advertising 
campaigm and other means of holding and develop· 
i'ng the markets for coal from thi.r region. This in
ability is one of the contributing causes to the great 
decline in tonnage in this region during the past 
two years.,, (Italics ours, R. 55~56.) 
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There follows a summary statement of the conditions 
in the industry that had led to the N e\v York meeting, 
a statement of the action taken at the New York meeting 
and at the Cincinnati meetings and a brief summary of the 
plan itself. ~he pamphlet then describes the position of 
the Appalachian producers and the purposes of Appa
lachian Coals, Incorporated. It states in detail the ills 
from which the ind us try suffers and stresses the need of 
a more economical and scientific method of advertising, 
selling and distributing coal in order to remedy these 
ills. It sets forth the particulars wherein the sale of coal 
through the proposed sales agency, Appalachian Coals, 
Incorporated, will inure to the benefit of producers, con
sumers and the public generally. A proper understand
ing of these matters can be had only by reading the pam
phlet itself, but this brief summary gives its general im
port. 

The findings of fact of the District Court, in general, 
support the statements of purpose outlined in this pam
phlet. Attention is directed to the finding that Appala
chian Coals, Incorporated was designed so that "the pro
ducer should produce and the selling agent should sell as 
much coal as possible." (Findings of Fact No. 48c, 
R. 211.) I 

The importance of increasing the sale of coal lies in 
the fact that the cost of production is directly related to 
the actual running time of the mines (Defendants' Ex
hibit No. 40, R. 1079-1080) and that more regular run
ning time substantially reduces the cost of production> 
whereas uneven or irregular running time substantially 
increases the cost of production. For example, 
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" aking a month of 25 working days as full-time 
ope ation, it is found that when the mine works 16 
day, 4 days per week, the cost per ton is increased 
to to 9 per cent over full-time operation; when 
wo ing time is 12 days per month or 3 days per 
wee , that is, half time, the unit cost is 21 to 25 per 
cen r over full-time or m inimum cost; and when but 
8 d ys per month or 2 days per week are worked, 
cost increase 48 per cent. F our days per month or 
I d y per week of operation raises costs 104 to 120 
per ent over the minimum. If but one day is vrnrked 
per month, the increase is 474 to 549 per cent over 
full time operating costs." ( D efendants' Exhibit 
No. 40, R. 1079-1080.) 

Other purposes are set forth by the court as follows : 

' I M PROVEMENTS IN MARKETING CONDITIONS. 

4 b. Among the purposes of the organization of 
the elling Agent, is to remedy, so far as defendants 
are oncerned, the destructive practice of shipping 
coal on consignment without prior orders for the 
sale thereof, which results in the dumping of coal 
on t e market, irrespective of the demand; and also 
to e iminate the pyramiding of offers for the sale of 
coal (See paragraphs 11 and12, supra)." (Find
ings of Fact No. 48b, R . 210.) 

The d mping of distress coal and the practice of pyra
miding i described in detail in the pamphlet referred 
to above. 

The findings continue, as follows: 

"Other purposes include the systematic study. by 
a department of the Sales Agent of the marketrng 
and distribution of coal, the demand and the con
sumption and the kinds and grades of coal made and 
available for shipment by each producer in order to 
improve conditions. 
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"An inspection and engineering department would 
be maintained to keep in constant contact with cus
tomers in order to demonstrate the advantages and 
suitability of Appalachian coal in comparison with 
other competitive coals. 

"An extensive advertising campaign would show 
the advantages of using coal as a fuel, and the ad
vantages of Appalachian coal particularly. Ad ver
tising is expensive, as now conducted by individual 
operators and is, moreover, ineffective. Substantial 
economies would be effected in this respect by the 
Selling Agent. 

"A ·research 'department employing combu'.Stion 
engineers would demonstrate the proper and efficient 
methods of burning coal in factories and in homes, 
and thereby the use of coal by the present users would 
be retained and increased in competition with such 
substitutes as oil and natural gas. 

"Appalachian Coals, Inc. would operate a credit 
department which would collect credit information 
from sub-agents and employees and build up a record 
that will constitute a good index of reliability of 
purchasers. 

"Defendants believe that the result of all of these 
activities would be the more economical sale of coal, 
and the economies would be more fully realized as 
the organization of the Selling Agent is perfected 
and developed. 

"Since practically all the defendants have indi
cated that they would designate sub-agents for the 
sale of coal, it would be only after a year or so of 
operation that economies could be introduced by the 
Selling Agent to lessen selling expense." (Findings 
of Fact No. 48b, R. 210-211.) 

At an earlier point in its findings the District Court 
found that: 
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''The reason for giving to each p roducer the right 
to designate a sub-agent of App alachian Coals, Inc.! 
for tije sale of the coal prod uced by the producers 
was that it would not be possible for Appalachian 
Coalst Inc., to enter jnto the market at once with an 
efficiept organization, and also that the present 
agencies for the sale of coal have long established 
good !will and personal contacts vv-ith consumers, 
and i ~ was felt that it was desi rable to maintain this 
good lvi ll and these valuable contacts so as to retain 
all pQssible channels for reaching the consuming 
public." (Findings of Fact No. 6, R. 156. ) 

I 
As thesd findings of fact of the lower court indicate, 

the design~tion of sub-agents is a temporary expedient 
and as time goes on and as Appalach ian Coals, Incorpo
rated, develops its own selling organization, it is expected 
that the g reat bulk of the coal \-vill be sol~ by its own sales 
staff. Any savings in selling expense resulting from this 
development will be passed on to the p roducers in the 
form of dividends. 

In the petition it is alleged that one of the purposes of 
the defend~nt producers was '(to limit production to the 
quanti ties fixed and determine.cl by thei r common selling 

I 

agent" and!"to control the supply ... of A ppalachian 
I 

coal sold or offered for sale" in interstate commerce. 
(Petition, par. XIII, R. 20.) This allegation is denied 
in the Ans~ver. ( Par. XII I , R. 41.) The Findings of 
F act fully sustain app.ellants, position. They !are as 
follows: 

"48c. The question of the limitation of production 
was discussed at the New York meeting, but it was 
decided that production could not be legally limited 
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and, in any event, it could not be limited practically. 
There was no purp ose either at the New Y ork meet
ing or the Cincinnati meetings which resulted in the 
formatio n of Appalachian Coals, I nc. to limit the 
production of coal. On the contrary, it was designed 
that the producer should produce and the selling 
agent should sell as much coal as possible. Para
graphs 4 and 6 of the contract between the producers 
and the selling agent requ ired the latter to sell all the 
coal of the producer that could be sold in the markets 
at the best possible price obtainable. (Italics ours.) 

"The only agreement which looks towards the 
curtailment of production is contained in paragraph 
4 of the contract wherein provision is made for par:
ticipation in sales between the various producers 
when the demand is not sufficient to absorb the out
put of all of them. In such case it is provided as 
follows: 

'In the event the demand at the time of this con
tract becomes effective is not sufficient to operate 
the mine_s of all producers represented by the Sell
ing Agent upon a full time basis, then the partici
pation of the Producer in the total sales of the 
Selling Agent for the first calendar months after 
this contract goes into effect shall be such percen
tage of the total sales made by the Selling Agent 
for that month that the total car allotment of the 
Producer for the three months preceding bears to 
the total car allotment of all the producers whose 
coal is sold by the Selling Agent for the same 
period; a.Qd thereafter the monthly participation 
of the producer in the total monthly sales made 
by the Selling Agent sh all be a percentage equal to 
the percentage the Producer's car allotment for the 
second preceding calendar month bears to the total 
car allotment of all the producers whose coal is 
sold by the Selling Agent for the second preceding 

31 



calendar month; it being understood, however, that 
th~se percentages are subject to variation due to 
va~iations in the sale of the different sizes, grades 
an qualities of coals, as above set out; but that it 
is he purpose of this and all similar agreements 
that the Selling Agent will, over each annual per
iod, as nearly as conditions will permit, all factors 
co~sidered, give each producer's mine or mines 
pr@ducing the same or interchangeable grades of 
coJl as nearly its pro rata part of available orders 
asi s reasonably possible. All coal shipped by the 
Pr ducer under contracts shown in "Exhibit B," 
fil d herewith, shall be counted against the Pro
du er's proportionate tonnage of coal sold by the 
Se ling Agent, as determined in this paragraph.' 

"I will be noticed that the percentage of total 
sales o which each producer would be entitled under 
this rrangement is fixed with reference to the pro
duce 's car allotment. It is shown that car allot· 
ment~ are made on the basis of the mine rating. 
Secti©n 1, par. 12 of the Transportation Act of Feb. 
28, 1 pzo, ( 41 Stat. 476) , requires all railroads to 
main~ain mine ratings and to distribute cars equitably 
on th se ratings. The mine ratings are fixed in ac
corda ce with the regulations of the Interstate Com
merc Commission, which were promulgated as the 
result of an investigation that extended for some years 
and u til 1926. The rating is based on installed pro
ductiye capacity, that is, on physical conditions of 
the rrline, the past performance in production, the 
labor supplied, and all other factors that might in
fluence production. A producer may increase his 
rating by increasing his productive capacity. The 
quoted paragraph from the contract does not limit 
the total production of all the defendant producers, 
but restricts the proportionate amount which any 
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one producer may sell." (Findings of Fact No. 48c, 
R. 211-212, I tali cs ours.) 

The statement that the contract restricts "the propor
tionate amount which any one producer may selP' is ob
viously an error. By the provisions of the contract all 
sales are made by the selling agent. The selling agent 
is obligated to use its best efforts to sell all of the coal of 
all of the producers at the best prices obtainable. (Find
ings of Fact No. 48c, R. 211.) The provisions of the 
contract quoted by the court relate to the distribution 
of sales that have actually been made by the selling 
agent and are in no sense a limitation upon the sale of 
coal of any one producer. It is obvious that some pro
vision must be made among the contracting parties for 
the participation of each in the actual sales by the selling 
agent in the event that the demand is not sufficient to 
absorb the capacity output of all producers, and that is 
the only purpose of the paragraph of the contract quoted 
above, and the District Court so found. The Court also 
found that this provision did not make for a static con
dition as between producers. Each producer is free 
to increase his car rating and therefore his participation 
by increasing his productive capacity. (Findings of Fact 
No. 48c, R. 212.) 

It is no mere coincidence that the analysis of the trou
bles in this industry set forth in this brief, together with 
the purposes of the defendants in organizing this selling 
agent, find expression in the recent publication of the 
National Industrial Conference Board entitled "The 
Competitive Position of Coal in the United States" (pub
lished in November of 1931). For the convenience of 
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the Cou t there are included as Appendix II of this brief 
' certain ertinent excerpts from this book. 

The s atements of the purpose and intent of the defend
and pr ducers that appear in the pamphlet published 
after th Cincinnati meeting (Defendants' Exhibit A to 
Answer, R. 50) and in the Findings of Fact of the Dis
trict Coi rt are not the result of the efforts of this group of 
coal pro~ducers to give an appearance of legality to their 
plan or o distract attention from some sinister purpose. 
They co ·ncide with the findings and conclusions of a re
liable a d non-partisan research organization. This is 
earnest f the thoroughness of the coal operators in ana
lyzing t eir troubles and of their sincerity in advancing 
their pl ns for either ( 1) physical consolidations of prop
erties or ( 2) the formation of regional selling agencies. · 
The for er was found to be impracticable at this time 
of depr ssion and financial stringency, so the latter was 
adopted by the Appalachian producers. It is significant 
that Ap alachian Coals, Incorporated, has for its pur
poses th accomplishment of all of the improvements in 
marketi g set forth by the National Industrial Conference 
Board. The purposes of the defendants as set forth in 
this brie represent the best thought and effort of a group 
of pract cal and experienced coal . men, conversant with 
the prac ical problems of their indutsry and united in a 
common purpose to take every lawful step to improve the 
marketing of their product and thereby to sell more coal. 
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IX. 

THE METHOD OF OPERATION OF APPA
LACHIAN COALS, INCORPORATED, IN 
THE COMPETITIVE MARKETS AND 

THE COMPETITION OF COALS 
WITHIN THE ORGANIZATION 

The defendant producers who have contracted to sell 
coal through the agency of Appalachian Coals, Incorpo
rated, will have nothing to do with the determination of 
the price at which the selling agent will offer coal in 
the competitive markets. As to this the District Court 
found that 

"The price of coal sold by the Selling Agent would 
be fixed by a staff of Vice Presidents, in con junction 
with the President of the corporation at the central 
office in constant contact with the principal consum
ing markets. The central office would be located at 
Cincinnati to which information as to competitive 
conditions will be relayed. The one restriction is 
that contract sales calling for delivery over a period 
of more than sixty days will be submitted for ap
proval to the producer as to price. (Findings of Fact 
No. 48a, R. 209.) 

It should be stated at this point that the officers and 
executives of the company will be full time paid execu
tives and will not be either producers of coal or directors 
of the corporation. The present officers were chosen from 
among the producing companies, but :when the organiza
tion comrnences the actual selling of coal it is expected 
that the present officers \vill be replaced by officers hav-
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ing no c with the coal producing companies. 
(R. 427. 

In the pamphlet published by the Appalachian pro
ducers f Ilowing the Cincinnati meeting, the statement 
appears at under the selling agency plan "it is not ex
pected th t competition will be eliminated, even between 
the coals old by the general agency." (Defendants' Ex
hibit A o Answer, R. 61.) The practical explanation 
of this co petition between coals sold by the agency was 
given by the witness J. D. Francis, President of Appa
lachian oals, Incorporated, as follows: 

" ppalachian coals won't all be sold at the same 
pric even for the same size of coal. We have num· 
erou grades of coal to sell in the market, and a coal 
that is sold for steam purposes from this region, that 
will e sold by this agency, that has five per cent ash 
and less than one per cent sulphur naturally would 
and hould bring and does bring in the market a 
bette price than a steam coal that could. be used in 
the s me boilers, that has eight per cent ash or ten 
per ~nt ash and one and a half or two per cent sul
phur. So this agency for steam purposes, for domes
tic p rposes, for by-product purposes will be offering 
to cu tomers different qualities of coal of the same 
sizes it different prices. The customer will have his 
choic as to which coal he will take, price considered, 
throu h this agency. A by-product plant may say 'I 
woul like to have a coal running four per cent in 
ash and one-half per cent sulphur, but if I have to 
pay 5 cents more per ton I would rather take a five 
per cent ash coal and a three-quarter per cent sul
phur.' And there will be as between the coals sold 
by this agency a competition there based upon value 
in accordance with the use to which it is put. 
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That will create a competition between the coals 
sold. by this agency, and· i:t was recognized that there 
would be times \Vhen there would be a greater de
mand for coals of one quality, or suitable for one 
purpose, than at other times, and that would vary 
from time to t ime, and that mines where the demand 
was greater fo r their quality of coal would run to a 
greater extent than mines having a coal for which 
there was a less demand. That would have to be 
worked out day by day and \veek by week by the 
officers and employees of the selling agency; but there 
would be substantial competition, really, between the 
coals offered by the agency, depending upon the char
acter and the use and the quality of the coals." (R. 
347-348.} 

The District Court found that these sales of various 
grades of coal at different prices, in the manner described 
above1 would not constitute competition among defendant 
producers. (Finding of Fact No. 48a, R. 209). This 
finding was assigned as error. (Assignment of Error No. 
20, R. 1095). The testimony of the witness, J. D. Francis, 
stands uncontradicted in the record. Added force is given 
to the contention of -the appellants in the opinion of the 
District Court that "It is understood that coal sold to be 
delivered by a certain producer is to be delivered by him.,, 
(R. 222). As a result of this situa•tion, there will be cons~ 
tant pressure from the producers upon the agency to sell 
their coal and enable them to operate their mines and it 
is the duty of the agency to sell all coal at ·the best price 
obtainable, no matter what that price may_ be. 
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x. 
THE CO ' 1PETIVE STRENGTH OF APPALA

CH AN COALS, INCORPORATED 
I THE MARKETS IN WHICH 

IT WILL SELL COAL. 

The opi ion of the District Court in this case states 
that there s "substantial competition to be met in each 
market an defendants will not through •their sales agency 
be able to exercise monopolistic control of the market, 
* * * Th selling agency will not be able, we think, to 
fix the rna ket price of coal; * *" ( R. 23 8). The Court 
also found hat even if similar coal selling agencies should 
be establis~ed in other producing districts the evidence 
indicates "that there will still be substantial, active com
petition in all markets in which Appalachian coal is 
sold." (Findings of Fact No. 24, R. 17 5.) The testi
mony also hows that the defendant producers are finding 
it increasi gly difficult to maintain their relative position 
in all subst · ntial markets, and the District Court so found. 
(Findings f Fact No. 9[e] and 9[f], R. 160-162; R. 629, 
630, 321, 3 '2, 632-647, 552-554; Defendants' Exhibits, 27, 
R. 1056; 2 , R. 1057; 29, R. 1059; 30, R. 1060; 31, R. 
1062.) 

It is ther fore apparent that notwithstanding the forma
tion of Appalachian Coals, Incorporated, the price of 
bituminous coal will continue to be set in an open compe
titive market. The discussion of conditions in each ot 
the consuming markets is necessarily long and for that 
reason the details are set forth in Appendix I to this brief. 
In this Appendix there are discussed each of the markets 
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in which Appalachian coal will be sold, the inroads on 
coal made by substitute fuels, the loss of tonnage due to 
the more efficient burning of coal by consumers, the de
veloped productive capacity of defendant and non
defendant producers in the Appalachian territory, the po
tential capacity of undeveloped coal lands no~ controlled 
by the defendant producers in this territory, the effect 
of an adverse freight rate differential, and all other fac
tors that may have a bearing on the cornpetitive strength 
of the defendant producers. 

From the facts which are discussed in detail in Ap
pendix I of this brief i1t appears tha t the principal markets 
in which coal produced in the Appalachian territory is 
sold are located in the states north and west of the Ohio 
River, that is, Ohio, Michigan, Indiana and Illinois and 
the northwest. By far the largest part of all coal pro
duced in Appalachian territory is shipped into that mark
eting area. According to 1929 figures it represented ap
proximately 75o/o of the toal coal produced in the Appala
chian Territory. In this marketing area the coal from 
Appalachian territory meets in competition coal pro .. 
duced in Ohio, the F airmont District of northern Vir
ginia1 the low volatile fields o.f southern West Virginia, 
Virginia and Maryland, the high and low volatile fie1ds 
of \.Vestern and ... Central Pennsylvania, the high volatile 
fields of Indi~ na, Illinois, \Vestern Kentucky, and 
Central Tennessee, and, of course, competition from ship
ments of non-defendant producers located in the Appala
chian Territory. 

In general, coal from the Appalachian territory 
reaches this competitive market at an ad verse freight rate 

39 



differential, ranging from 35 cents to $1.84 per ton. 
Coals from this reg_ion also meet keen competition 
throughout this territory from substitute fuels, such as 
natural g) s and fuel oil. These markets are recognized 
as the mo t highly competitiYe coal consuming markets 
in the Vn,ted States. 

The Co~rt below referred particularly to the southern 
markets. f n 1929 only about 8~ of the total production 
of the _.\p11aiachian Territory was shipped into the mark
ets located in the states of Georgia, South Carolina, 
Xorth Ca10Iina, Alabama, Florida, :\Iississippi, _.\rkan
sas and L ouisiana. In this territory substitute fuels, such 
as natural lgas and hydro-electric power, haYe displaced 
large quantities of coal; and in most of these markets the 
use of the5e substitute fuels is growing rapidly. (R. 698, 
53+. 712.) 1 In these states the shipments by defendant 
producers Yaried from a fraction of I ~ of the total ship
ment of aJl coal into :\Iississippi in 1929 to approxi
mately 53 f of all the coal shipped into the state of 
South Carr lina in that year. 

There ii no part of this Southern marketing area 
where Ap alachian Coals, Incorporated will not meet 
competitio11 from at least one other producing region. 
In additiorl, it will meet competition from the producers 
in _.\_ppaladhian Territory who ha,·e not contracted with 
_.\ppalachiAn Coals, Incorporated. These latter pro
ducers ha\·e a present installed producti\·e capacity "hich 
is ele,·en times greater than the total shipments of coal 
into these Southern states fron1 _.\ppalachian territory as 
a whole. 

\Yi th respect to freight rates to these nurkets, coal from 
the _.\ppalachian territory enjoys a substantial freight 
rate ad,·antage only in a restricted area in western X orth 
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Carolina and, of course, non*contracting producers in the 
Appalachian Territory have that advantage along with 
defendant producers. They reach no other market on as 
low a rate, and, for this reason, competition between de
fendant producers and other producers in the Appalaw 
chian .territory is keen. In the rest of this territory the 
freight rate is either adverse or the advantage jg inconse
quential. 

The facts which are summarized above demonstrate 
that Appalachian Coals, Incorporated will not have the 
power to dominate any market or fix the market price in 
any of the markets in which it \\rill sell coal of the defcn .. 
dant producers. 

The finding of the lower court that the price of coal 
would continue to be set in a competitive market is also 
supported by the uncontradicted .testimony of every wit
ness who dealt \Vith the subject. These witnesses in
cluded railroads, consumers, retail and wholesale dealers 
in coal, non-defendant producers located in the Appa
lachian Territory and elsewhere and officers of Appa~ 
lachian Coals, Incorporated. 

The following is a brief resume of this t estimony: 

Opinion of Consumers 

The District Court found that "Consumers of coal 
representing the L ouisville & Nashville Railroad, the 
Norfolk & Western Railroad and the Chesapeake & Ohio 
Railroad have declared that the organization and opera
tion of Appalachian Coals, Incorporated, will he of bene
fit to the coal industry and will not restrain competition 
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in the purch se of coal by these railroads. 
"These ra !roads are the largest railroad users of coal 

operating in the Appalachian Region. The Norfolk & 
Western Ra Iroad uses from two to three million tons 
annually ( R 305) ; the Louisville & Nash ville Railroad 
uses from th ee and one-half to four million tons a year 
(R. 479); an the Chesapeake & Ohio Railroad uses from 
two and one half to three million one hundred twenty 
thousand to s annually." (Findings of Fact No. 49 R. 
213, 214.) 

J. M. De berry, general coal and coke agent of the 
Louisville & Nashville Railroad, testified that: 

"Assuming that producers located in the southern 
Appaladpian region and representing 75 per cent of 
the . prest nt productive capacity of that region have 
subscribed for stock in Appalachian Coals, Incor
porated, and have agreed to dispose of their coal 
exclusiv ly through that agency, and at a price de
termine by it, in my opinion, I will be able to 
buy coal for the use of our railroad in an open, com
petitive market. I have a number of reasons for 
that opi ion. 

"Coal is in profusion in all of the districts that we 
serve. nd the mines which are not members of this 
organiz tion are fully equipped to furnish us with 
an abun 1 ance of perfectly satisfactory coal for our 
purposes In addition to that the Louisville & Nash
ville Ra~lroad, even without regard to its allied com
panies who consume considerable coal, have had a 
tremendous purchasing cap~city. In other words, 
even the small amount we are taking now, 2, 100,000 
tons, would give employment, very desirable employ
ment, to a number of mines, so that with tha~ oppor
tunity to furnish employment to a number of mines 
in these various districts, I do not anticipate the 
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slightest difficulty in getting all the coal that the 
Louisville & Nashville needs in these very distritcs 
without subpecting it to the necessity or inconveni
ence of going into some other district to get equally 
satisfactory coal, which it can do." 

* * * * * 
"One fact that has been left out of this program or 

plan, or whatever you might call it, is the tremendous, 
highly organized and concentrated buying power that 
can be exerted today. Now I have reference to that 
thing not merely with regard to the Louisville & 
Nashville Railroad, but consumers in general. It 
is a well known fact today that the buying power of 
these large consumers of coal is more intelligent, 
more forceful, more far-reaching than ever before 
in the history of the industry. And it just sounds to 
me like a joke for somebody to talk about the Appa
lachian Coals or somebody else dictating the price 
that they are going to pay. They dictate their own 
price." (R. 482, 483.) 

Similar testimony was given by representatives of the 
other two railroads above-mentioned. ('R. 307, 722.) 

Ben E. Tate, vice·president of the Utilities Power & 
Light Co·rporation, 327 South LaSalle Street, Chicago, 
Illinois, a large public utility company operating in In~ 
dianapolis and St. Louis, and having power lines extend
ing from Harvey, North Dakota, south into Oklahoma 
and to the cities of Dubuque and Clinton, Iowa, and 
Rochester, Minnesota, and along the Atlantic Seaboard 
in the States. of Connecticut and Rhode Island, and con
suming annually approximately 2,485,000 tons of coal 
(R. 460) has stated that the organization and operation 
of Appalachian Coals, Incorporated, will not affect com-
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petition in the markets in which his company buys coal, 
and that it i ill have a: beneficial effect on the coal indus. 
try. (Findi1 gs of Fact No. 49, R. 214.) 

This wit ess testified that "assuming that the producers 
located in t e southern Appalachian region representing 
75 per cent f the present production of that region, have 
subscribed r stock in Appalachian Coals, Incorporated, 
and have a reed to dispose of their coal through that 
selling agen y, at a price determined by the agency, our 
company w uld be able to buy coal in the open competi· 
tive market. If their price was not in line with Penn· 
sylvania or Fairmont or Ohio or Indiana or southern 
Illinois, we would buy from them." ( R. 462.) 

The witn ss, F. A. Jordan, Supervisor of Purchasing 
and Stores, of the Georgia Power Company, Atlanta, 
Georgia, o erating throughout the State of Georgia, 
and using c al in the operation of a steam plant and of 
a stand.by st am plant, and using from thirty thousand to 
one hundre twenty·five thousand tons of coal annually 
has stated that the organization and operation of Appa· 
Jachian Coal , Incorporated, will not restrain competition 
in the marke s in which his company buys coal; (Findings 
of Fact No. 9, R. 214) and that: 

"Q. n event that the producers of coal in the 
Southern Appalachian region, representing, let us 
say, 75 «fp of the tonnage produced in that region, 
entered into a contract \Vith Appalachian Coals, In· 
corporated, to employ it as their exclusive selling 
agency for the coal produced by these def end ant 
companies, will you state whether or not, in your 
opinion, you will be able to purchase coal for your 
power company in open competition in that market? 

A. I believe so. 



Q. Why do you say that? 
A. I think there would still be plenty of competi

tion, that Appalachian Coals, Incorporated, would 
have plenty of competition from Alabama, and other 
operators possibly that are not in this Appalachian 
Coals organization. 

Q. Would the coal that you can obtain from Ala
bama, or from these independent companies, be suit
able for your purposes? 

A. It would." (R. 557.) 

The witness, G. V. Allen, purchasing agent and "a 
representative of the Carbide and Carbon Corporation, 
which uses annually about 250,000 tons of bituminous coal 
100,000 tons of coke made from bituminous coal, and 
40,000 to 50,000 tons of petroleum coke, and operating 
plants that consume coal at South Charleston, West Vir
ginia, Niagara Falls, New York; Cleveland, Ohio; Sault 
Ste. Marie, Michigan; Indianapolis, Indiana, and Fre
mont and Fostoria, Ohio, has' stated that the organization 
of Appalachian Coals, Incorporated, will have a bene
ficial effect in the coal industry and will not restrain com
petition in the markets in which his company buys coal." 
(Findings of Fact No. 49, R. 214.) 

He testified: 

"Q. Assuming that the producers located in this 
Appalachian region, representing let us assume, 73 % 
of the present production of that region, have sub
scribed for stock in Appalachian Coals, Incorpor
ated, and have contracted with that agency as the 
exclusive agency for the selling of their coal, at a 
p~ice determined by that agency, in your opinion 
will you be able to buy coal in open competitive 
markets? 
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A. i~t is my opinion that I will be able to do so. 
I think! that \Ve can buy coal at substantially the same 
prices that we now· enjoy, because of the competition 
that th~y will experience from non-members within 
the district, and because of the competition of other 
districts. 

Q. Well, on the same hypothesis that I have 
given you what do you think the probable effect of 
that organization would be upon direct commercial 
consumers of coal? 

A. Well, I think that an organization of that 
kind would have a beneficial effect. I believe that a 
great d¢al of development and research work should 
be carded on, and that. new· uses for coal would be 
found, ~.nd that some of the markets which have been 
lost to ¢oal to competitive fields, might be regained 
if there i:were sufficient interest, if there were any one 
big eno,1gh and sufficiently interested to carry on that 
mission~ry work. 

And \I believe that so111e wastes might be elimi
nated, ~nd that I would expect as the result of the 
larger production of coal within that territory, and 
the cod·espondingly lower prices or costst because 
whenev~r you reduce the production of coal, you 
automa~ically increase the C09t per ton of what is 
left. Alnd an organization of this kind, it seems to 
me, wo~ld have to look forward to larger produc· 
tion. ~nd possibly lower cost. And it would seem 
to me a~ impossible thing to raise the price of coal. 

I. do hot think ·they could raise the price of coal 
because of the competitiont nor do I think it would 
be a pract~cal or sensible thing to do, because when 
you raise the price of coal you invite new interests 
into the coal business. Every time you have had high 
prices you have had ne'\v people come into the busi· 
ness and that creates a larger potential production, 
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and I think that the experience these men have had 
-from short high priced periods in the past would 
cause them to guard against a recurrence of that situ
ation. Even if they vvanted to increase the price I do 
not think they could." (R. 564, 565.) 

The witness, Robert L. Boykin, who is empoyed by 
about 117 manufacturing plants, mostly in the textile and 
allied interests, and who is the largest purchaser of coal 
in the States of North Carolina, South Carolina, Georgia 
and Eastern Tennessee, and who purchases approximately 
600,000 tons of coal annually under normal conditions for 
use by textile mills, located in those states, has stated that 
Appalachian Coals, Incorporated, will not control or 
dominate the price in the markets in which he purchases 
coal, and that he will be able to purchase coal in an open 
and competitive market. (Findings of Fact No. 49, R. 
214, 215.) 

This witness testified: 

"Assuming that Appalachian Coals, Inc. did come 
into actual operation and controlled 73 per cent of 
the production in the Appalachian Territory, and 
that all the producers who joined it subscribed to the 
stock of the Appalachian Company and employed 
under contract that company as an exclusive agency 
and gave that agency the power to determine the 
price, I do not see how it would be possible for that 
company to fix the price for coal and hold it in the 
territory where I work." 

* * * * * 
"Demand, in the first place, is one of the largest 

factors in maintaining any price on any coal. If you 
have not got ithe demand, you cannot fix the price. 
In South Carolina, we have a good many coals which 
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are ~ot incorporated in this proposed company, 
whose freight rates are similar. I know of certain 
prope,rties in Virginia which, in 90 days, could be 
expanlded from 10 cars a day to 50. There are other 
prope ties that could be expanded just as rapidly, 
whic would give us all of the coal which would be 
necess ry to combat any arbitrary price-fixing which 
might come up. Not only that, but there is a great 
deal off undeveloped coal at favorable tipple height, 
witho t any great expenditure of money that could 
be pu in operation." (R. SIS.) 

* * * * * 
"I on't. believe that any group of operators can 

fix a rice on their coal. I will even go so far as to 
say th t I do not believe that if every operator in the 
Appalkchian system would go into this organization 
that t~ey can arbitrarily fix the price of coal." 
(R. 519). 

DEALERS 

The defer dants in this case presented the testimony of 
wholesaler\ and retailers. As to this the District Court 
found as foUows: 

"Th President of the American Wholesale Coal 
Associ'l:tion, an association of wholesale dealers in 
the Urlited States and Canada, has stated that the 
organitation and operation of Appalachian Coals, 
Incorpbrated, will be of benefit to the wholesalers in 
the coal industry; and that it will not be able to set 
the price of coal in any market in which coal from 
Appalachian territory is sold or to restrain competi
tion in the sale of coal in any such market. (Findings 
of Fact No. 50, R. 215.) 

"The First Vice-President, and President for four 
years, from 1928 to May, 1932, of the National Re-
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tail Coal Merchants' Association, a federation of 
about one hundred local associations of retail coal 
merchants, with a membership in excess of 5,000 in 
forty-two States and in the District of Columbia, has 
testified 1that the organization and operation of Ap
palachian Coals, Incorporated, will be of benefit to 
the coal industry and will not restrain competition 
in the sale of coal. A retail coal merchant operating 
in Columbus, Ohio, and selling at retail from 32,000 
to 40,000 tons of coal annually to domestic consumers, 
has stated that the organization and operation of 
Appalachian Coals, Incorporated, will be of benefit 
to the coal jndustry and will not restrain competition 
in the sale of coal. A retail merchant operating in 
the City of Cleveland, Ohio, and selling annually 
from 25,000 to 45,000 tons of bituminous coal to 
domestic consumers, has testified that the organiza
tion and operation of Appalachian Coals, Incor
porated, will be of benefit to his business and that of 
retailers generally and will not restrain competition 
in the sale of coal." (Findings of Fact No. 50, 
R. 215.) 

Charles T. B. Ward, President of · the American 
Wholesale Coal Association testified: 

"Assuming that producers located in this Appala
chian Territory, and representing 75 per cent of the 
present production of that region, have subscribed 
for stock in Appalachian Coals, Incorporated, the 
selling agency, and have agreed to dispose of their 
coal through this agency, and at prices determined 
by it, in my opinion I would be able to buy coal in 
an open competitive market. There would be a very 
large amount. As I understand it, if Appalachian 
controls 7 5 per cent of the coal produced in that 
district, it ~ould be less than 10 per cent of the coal 
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that l:V"Ould be available in the 1narkets where we 
sell. rrhere would still be some Appalachian coal 
or co~ls of the same district, that would be available'. 
I thiqk that I w·ould be able to buy enough coal for 
my n~eds. I believe that the probable effect of the 
organ!ization of Appalachian Coals, Incorporated, 
upon rvvho1esalers of ~ituminous coal would be a big 
help to wholesalers 10 that there would not be so 
much! pyramiding of tonnages. Pyramiding of 
tonnages comes about in many ·ways. The small 
operator offering coal to many wholesalers will 
pyran1.id that small operator's tonnage. 

I mlight cite a case of my own, when I was a little 
young¢r in the business. During the time when there 
was qµite a market at Tidewater for export coal, I 
got together abou t 20,000 tons of coal, then classi
fied as, Pool 34, coal, which \Vas steam, just ordinary 
steam jhigh volatile coal, starting at New York tide, 
to be spld upon arrival. About two days after it was 
starteq from •the mines, I caIJed one or two exporters 
in New York, and told them of this coal, offered 
them this tonnage of coal subject to a prior sale. 
They ~id not take it at once> but they were seeking a 
market for it. 

The.! next day, I had not heard from them, but I 
had hdf!rd indirectly that there was quite a large ton
nage of Pool 34 coal heing offered in New York City. 
So I c.hecked with the railroads to see if there \.vas a 
great ~eal moving there, and they said not. So 1 
immed':iately thought there must be a pyramiding of 
my tonnage. I withdrew my offers to the three 
people to \vhom I had made the1n informally, and 
the next day I had quite an active demand for this 
coal and sold it very readily. Now, these 20,000 
tons of coal that I had started down there, had 
been pyramided by being offered from one to 
another in New York City, until every one down 

50 



there thought there was possibly 100,000 tons of coal 
in the market, when as a matter of fact there was 
very little. 

In other words, that 20,000 tons being urged on 
the market, the same coal being urged on the mar
ket for a number of selling agencies or agents, had 
the effect of creating the impression that there was 
more coal than there actually was in that m arket 
and that the market was overloaded. 

By Judge Soper: 
"Pyramiding usually beats down the price. When 

there is a large quantity of coal offered, they do not 
seem to want to buy." 

By Mr. Donovan: 
"In other words, when they are led· to believe that 

there is more coal than there actually is on the mar
ket, and believing there is more coal than there ac
tually is, offers are made lower than the market 
price. And it may at the end be very disastrous to 
the buyer, if he believes there are 100,000 tons on the 
market, when there are only 20,000 tons, and some
body buys the 20,000 tons, he may have to pay a very 
high price for what coal he wants. There certainly 
would be a more accurate determination of market 
conditions by the existence of such an agency as Ap
palachian Coals, Incorporated." ( R . 507, 508, 509.) 

Charles A. Albright, President of the Albright Coal 
Company, a retail distributor of coal in Cleveland testi
fied: 

"Assuming Appalachian Coals, Inc., could be or
ganized in the way I have heard you describe, I 
have no fear of buying in an open competitive 
market. 

I think that an organization of this kind would 
probably give the average retailer a more stable 
supply of coal. That is, he would get more 
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reg ar shipments and have his business taken care 
of i a more satisfactory way. In. our city the price 
I do not believe could be raised a cent because the 
valu of coal is relative. The consumer is buying 
not oal, but he is buying heat and comfort in one 
insta ce in his home and he is buying power in the 
othe instance where he is making steam. And which 
ever oal or fuel will give him that in the most satis
facto y manner at the lowest price will be sold to 
him. And that is the job of myself and other dis
tribu ors to find oufwhat that is and see that he gets 
it. T at is the way I stay in business." (R. 489, 490.) 

The te timony of Harry B. Miles, the retail merchant 
in Colum us, Ohio, referred to above, is likewise typical. 
This witn ss testified as follows: 

"I my opinion the organization of Appalachian 
Coal , Incorporated, would not hurt the retailers one 
bit. he competition would be such not only from 
their own district, but from competing fields that 
the c mpanies that are involved in the defense would 
be fo ced to meet the competition of the other fields." 
(R. 5 0.) 

N N-DEFENDANT PRODUCERS 

The C urt summarized the testimony of the non· 
defendant producers who appeared as witnesses as 
follows: 

"A competing producer operating in the Harla~ 
district, with an annual production of approxi
mately 250,000 tons since 1920 {'and with a produc
tive capacity of approxima~ely 600,000 tons annu
ally, which can be produced with very little ex
penditure for additional equipment and with other 
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properties in Knox County, Kentucky and with an 
annual production of about 70,000 tons and a pro
ductive capacity of a6out 150,000 tons a year, that 
could be increased to from 200,000 to 250,000 tons 
a year with very little expenditure of money, has 
stated that Appalachian Coals, Incorporated, would 
not have the power to drive his companies out of 
business or to injure them. An operator of non
defendant companies in the Clinchfield district, 
Virginia, with an aggregate annual production of 
approximately 220,000 to 250,000 tons and an an
nual productive capacity of from 320,000 to 350,-
000 tons, which could be produced with practically 
no further capital expenditure, has stated that the 
organization and operation of Appalachian Coals, 
Incorporated, would be a real benefit to the coal 
industry and would not restrain competitio!rJr A 
non-defendant producer operating in Campbell 
County, Tennessee, with an approximate annual 
production since 1925 to 250,000 tons, which could 
be increased with very little expenditure to 500,000 
tons annually, has stated that the organization and 
operation of Appalachian Coals, Incorporated, 
would not have the power to put his company out 
of business or hurt his business. Non-defendant 
producers located in western Pennsylvania, Ala
bama, Ohio and Illinois have testified to like effect. 
The small coal producer can, to some extent, and 
for the purpose of producing and marketing coal, 
produce coal more cheaply than many of the larger 
companies and is not prevented by higher cost of 
operation from being a competitor in the market." 
(Findings of Fact, No. 51, R. 216.) 

The following statements are typical of the testimony 
of these witnesses. 
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The non-defendant operator in the Clinchfield District 
of Virginia,

1 
referred to above, testified as follows : 

"I feel that Appalachian Coals, Incorporated 
would e of real benefit to the coal industry. I 
believe that, being operated by men of experience 
and int lligence, and certainly with an honest pur
pose in mind, it would be able to do things for the 
coal bi iness that the small operator has not done 
heretof re, such as carrying on an extensive adver
tising c mpaign and doing research work to try to 
induce eople who are using electricity to go back 
to coal~in other words, an educational program 
among he people to show that coal is the most effi
cient a d most economical fuel to use. The small 
operato cannot do that. H e does not have the capital 
to do it; and if this company is properly handled I 
think tHat they will be able to do that, which in itself 
will be 

1

not only a benefit to the m embers who join, 
but to the ones who do not become members." 
(R. 494..) 

The testi , ony of the Alabama operat or, referred to 
above, was s follows: 

my experience in the sale of coal in the 
where it competes with substitute fuel such 

as gas, ydro-electric power and fuel oil, I would 
say tha these substitutes, where p resent, are a prac
tical an an absolute check on the ability of the pro
ducer f coal to materially increase his price. In 
our experience in our territory, which is probably the 
most competitive territory in the United States, and 
h as so been for 25 years, we have not only been 
[ un]able to raise the price, but in many cases we 
have forced to reduce the price in order to retain the 
business against the competition of either hydro
electric power, natural gas, or fuel oil. 
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"Appalachian Coals, Inc., would not have the 
power to put my company out of business. They 
have not power enough to go into Georgia or any 
other market territory we enjoy, and make a price 
that we would not meet and go along with them. 
For the same reasons I do not think that Appala
chian Coals, Inc., has the power to put its competi
tors generally, or any of its principal competitors, 
in any market where it meets those competitors, out 
of business. 

"I doubt that the organization of Appalachian 
Coals, Inc., would have any effect upon the price of 
coal in North and South Carolina and Georgia, until 
such time as there might be a rise in the whole 
market and the price would go up then. The in
crease in price would be determined by conditions 
and not by Appalachian Coals, Inc., and by the de
mand for coal." ( R. 53 2.) 

B. W . Whitfield, a competing producer operating in 
the Harlan district testified: 

"From my knowledge of the organization of Ap
palachian Coals, Incorporated, and its proposed 
operation I do not think it would hurt my business. 
I think that I can mine coal as cheap as the mines 
that they will sell for, and then the other is a matter 
of the quality of the coal, and I suppose the ability of 
the salesmen to make the sales, and I am satisfied 
with that selling agent. I do not think that Appala
chian Coals, Inc., could wage any destructive war 
against the companies which I own or against the 
companies in -my territory. I think that Appa
lachian Coals, Incorporated, would in a way help 
the bituminous industry. By having a number 
of mines, I think the coal could be better 
distributed. A commercial mine running on making 
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severa grades of coal can rarely ever ship out every 
day th entire production. They nearly always are 
long o some grades and short on others, and by 
being ble-I think it might be possible, if one mine 
had sl ck standing today and another one over here 
was sh rt on slack, to swap around that way and keep 
the def urrage coal off the market-that is, I mean 
coal th t is going in distress-off the market. 

"Ou coal is sold in the States north of the river, 
that is, Ohio, Indiana, Illinois, and Michigan, and 
some i Iowa; and we also sell some into North and 
South arolina and Georgia. 

"We are able to go into North and South Carolina 
with t e freight rates against us. We sell some there 
at the resent time. In ·the event that the price of 
coal sh uld be raised by Appalachian Coals, Inc., in 
that te ritory, we would go in there." ( R . 486-487.) 

William G. Polk, Vic.e President of Tennessee Jellico 
Coal Corp ration, a non-defendant producer with mines 
in Campbe I County, Tennessee, testified: 

"In he event that Appalachian Coals, Inc., should 
raise t e price of coal in the Carolinas or in Georgia, 
it would certain_ly be to our advantage to divert the 
coal t at now goes into the north and northwest 
market to the Carolinas and Georgia." 

* * * ~ * 
"In e event that Appalachian Coals, Inc., should 

attempt to raise the price in that territory, it would 
be to our advantage to sell an increasing percentage 
of the ·Harlan County coal. We would like to get in 
with more Harlan coal in this territory. I do not 
think that Appalachian Coals, Inc., would have 
power to put my company out of business. It cer
tainly could no~ wage a competitive war against any 
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of its competitors in that territory without involving 
all other companies that sell in competition, because 
they have members over in our territo,y, and they 
would have to suffer any competitive conditions that 
we have to meet. ( R. 541-542.) 

George M. Jones, Jr., engaged in the production and 
sale of bituminous coal in Ohio, testified: 

'
1Q. Assuming that producers located in the 

southern Appalachian field representing 75 per cent 
of the present production of that region have sub
scribed for stock in Appalachian Coals and have 
agreed to dispose of their product through that 
agency and at prices determined by it, would that 
Appalachian Coals, Inc., in your opinion, have the 
power to put your company out of business? 

A. No, sir, I do not see how they could. 
Q. Well, tell us why? 
A. Well, we have been competing with them in 

very severe competition for a great many years, and 
I do not see how they could do anything that \Vould 
make the competition any more severe. And we are 
increasing our sales nO"w. It looks like we can hold 
our own pretty well." (R. 578, 579.) 

Officers of Appalachian Coals, Incorporated, 
and other. witnesses on behalf of the 

defendants 

The Court found: 

ucertain witnesses produced on behalf of the de
fendants and others nevertheless indicated that the 
organization and operation of the Sales Agency 
would have some effect in raising prices. The Presi
dent and Vice-President of Appalachian Coals, In-
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corporated, said in substance that the organization 
woultl not be able to fix prices in an arbitrary way 
but, by the elimination of certain abuses, and by 
better advertising and sale organization, the pro
ducel s would get more in the aggregate for their 
coal. Other \vitnesses for the defendants indicated 
that here would be some tendency to raise the price 
but ttat the degree of increase would be affected by 
other competitors in the coal industry and by pro
duce s of coal substitutes." (Findings of Fact No. 
52, . 217.) 

This finding can only be understood in the light of the 
testimony I referred to by the Court. 

James D. Francis, President of Appalachian Coals, 
Incorporated, stated: 

"The producers employing this agency hoped that 
they could, in normal conditions, by eliminating some 
of the abuses and evils that I have described, by 
better advertising and better demonstration of the 
use of the coals, get more in the aggregate for their 
coal, but they did not expect to be able, in any arbi
trary way, by naming a price, to go out and sell and 
get t at price." (R. 349.) 

SPECIF CATION OF THE ASSIGNED ERRORS 

The Assignment of Errors upon which the Appellants 
will rely are as follows: 

The Court erred: 

1. In refusing to dismiss the petition as against 
each and all of the defendants. 

2. In considering and adjudging that Appalachian 
Coals, Incorporated, constitutes an unlawful 
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combination in restraint of trade ·in violation of 
the Sherman Act. ( 26 Stat. 209.) 

3. In considering and ad judging that the contracts 
entered' into between Appalachian Coals, In
corporated, and the other defendants and be
tween Appalachian Coals, Incorporated, and the 
sub-agents for the selling of coal were and are 
contrary to law and void. 

4. In ordering, adjudging and decreeeing that the 
defendants, their officers, agents and servants be 
re.strained and enjoined from proceeding fur
ther under the charter of Appalachian Coals, 
Incorporated, or under the contracts entered 
into by said corporation with the defendants and 
that the defendants be directed to dissolve said 
corporation and to surrender its charter. 

5. In holding as a matter of law that the contracts 
entered into between Appalachian Coals, Incor
porated and the other defendants and between 
Appalachian Coals, Incorporated and the sub
agents for the selling of coal are per se unlawful 
and contrary to the Sherman Act. 

10. In concluding, as a matter of law, that the mere 
fact that the selling of coal by defendant, Appa
lachian Coals, Incorporated, will "affect mar
ket prices" is per se unlawful. 

14. In failing to conclude, as a matter of law, that 
the main purposes to attain which, Appalachian 
Coals, Incorporated, was organized, are lawful 
and that the effect on the price of coal, if any, 
resulting therefrom, is incidental and, therefor.e, 
not unlawful. 

15. In finding, as an ultimate fact in the case, that 
"the effect of the plan of de.fendants is to elimi
nate competition among themselves and fix uni
form prices at which their product shall be of-

59 



fered for sale upon the market." (General 
5indings of Fact No. 53, Par. 2, R. 217.) 

· 17. In finding, as ultimate facts in the case "That 
tQ.e effect of the plan of defendants will be to 
eliminate free competition among a large 
group of producers of coal and substitute for 
s'me concerted action on their part in the· offer
ilg of their product at uniform prices; and that, 
b cause they control so substantial a part of the 
c, al sold in the United States, this elimination 
o competition and concerted action will affect 
rtlarket conditions, and have a tendency to sta
bilize prices and to raise prices to a higher level 
th.an would prevail under conditions of free 
cqmpetition." (General Findings of Fact No. 
53, Par. 4, R. 217, 218.) 

19. In finding that "at present the Appalachian coal 
has almost a complete monopoly in western 
North Carolina." (Findings of Fact No. 35, 
~- 186.) 

20. In finding that "Reference is made in the testi-

fil
ony to competition inside the organization be
een various grades of coal. Bitum_inous coal 
produced in various sizes and grades. Coals 

from different regions, and from different mines 
i~ the same region, vary in quality and char
a teristics. Appalachian Coals, Incorporated, 
w uld establish differentials in price between 
different grades and sizes of coal. But it would 
fix a price for each grade of coal which would 
yield the maximum possible realization from 
the total amount of each g rade of coal sold. 
These sales of various grades of coal at different 
prices, all fixed by the same Selling Agent, 
·would not constitute competition among defend
ant producers." Findings of Fact No. 48a, R. 
209.) 
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21. In finding that Appalachian Coals, Incorpor
ated, has ''the power . ... to control the price of 
73 % of the commercial production in Appa
lachian territory." (Findings of Fact, No. 48a, 
R. 209.) 

22. In finding that "it was the expectation of the 
producers who formed Appalachian Coals, Inc., 
that shortly thereafter similar selling agencies 
would be organized in other producing districts 
controlling at least 70% of the bituminous coal 
respectively produced therein, and that these 
agencies would be organized in the districts pro
ducing coal which is competitive with Appala
chian coal, and that it was the particular purpose 
of the defendants in the Appalachian territory 
to secure such degree of control therein as 
would eliminate competition among the 73% of 
the commercial production." (Findings of Fact 
No. 24, R. 173.) 

23. In finding that "the evidence tends to show that 
other selling agents with a control of at least 70 
per cent of the production in their respective 
districts will be organized if the petition in this 
case is dismissed." (Findings of Fact No. 24, 
R. 175.) 

24. In finding that "in many consuming markets 
having a lower freight rate from other pro
ducing districts than from Appalachian terri
tory, Appalachian coal h as a marked competi
tive advantage over other coal because of its 
quality, lower cost of production or established 
marketing machinery, or a combination of these 
and other advantages." (Findings of Fact No. 
27, R. 176.) 

25. In finding that "captive mines are mines owned 
by consumers of coal in connection with their 
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ihdividual business. The output of these mines 
i~ substantiaIIy non-competitive with the coal of 
the defendants. The owners of captive mines 
d'.o not ordinarily sell a large amount of their 
cbal in competitive markets .... these mines 
hlave not been purchased for the purpose of 
s~lling their output, and future needs of their 
o~vners constitute the primary consideration in 
t~eir operations; and with a return to normal 
b\usiness conditions their outpu t will not be a 
material factor in the commercial market.1

' 

(lFindings of Fact No. 29, R. 180.) 
26. 11µ finding that ''Ohio during the same year 

s~ipped 750,581 tons to l\:fichigan, of which 
about one.third was from northern and two
tbirds from southern Ohio. Part of Ohio has 
t~e same freight rate to the Michigan peninsula 
as Appalachian territory, part of Ohio has a 
freight rate 25 cents less, and part of a freight 
rate 50 cents less, but Ohio coal, generally 
speaking, is of poorer quality." (Findings of 
fiact No. 39, R. 195.) 

27. Ip failing to find that the organization of Appa
l~chian Coals, Incorporated, is the conclusion 
of the considered effo rts of a group of leaders 
itj the coal industry to better the general de
pJorable conditions existing therein, that any 
i~provement in said conditions will be in the 
ppblic interest and that the promotion of private 
interests, if any, will be only incidental to such 
general improvement in said conditions. 

28. In failing to find that the organization of Appa
lachian Coals, Incorporated, is the the natural 
and normal development of the Jong established 
custom of selling coal through agencies, and 
that it does not differ materially from other sales 
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agencies, many of which have been in operation 
in the coal industry for m any years. 

29. In failing to find that defendants do not and 
could not control the business, or any part of the 
business, in any market wher·e their coal is sold. 

30. In failing. to find that Appalachian Coals, In
corporated, has no power to fix prices in any 
market. 

31. In failing to find that the different grades 
(sizes) and qualities of coal produced by the 
defendant producers keenly compete with each 
other in all markets where they are sold, for the 
same uses, but at different market prices. 

32. In failing to find that in all markets where de
fendants' coals are sold, including those markets 
where they have sold the largest percentages of 
the total coal sold in those markets, they meet 
keen competition from other producers of coal, 
from both the Appalachian and other coal pro
ducing regions, willing, anxious and able to 
supply all the coal needed in such markets. 

33. In failing to find that in the markets in which 
coal will be sold by Appalachian Coals, Incor· 
porated, the percentage of coal that has been 
sold in these markets by producers located in 
the Appalachian territory or in any other pro
ducing territory is not a true measure of com· 
petition in - these markets in that it does not 
take into account actual and potential solicita
tion of business by producers of coal who do 
not sell large quantities of coal in these markets; 
and that in the markets in the States of Illinois, 
Indiana, Michigan and Ohio there is active and 
keen solicitation of business by producers located 
in western Pennsylvania, Ohio, Indiana and 
Illinois and that this active and continuous 
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5olicitation of business furni shes keen competi-

~
ion to producers located in Appalachian terri
ory even though this compelition is not re
ected in the dollar value of coal sold by pro
ucers located in those producing districts; and 

hat in the States of Virginia, North Carolina, 
outh Carolina and Georgia t here is a similar 
ituation with respect to coal from middle Ten
essee, Alabama and the smokeless fields of 

est Virginia. 

UMMARY OF CONTENTIONS 
OF APPELLANTS 

An ag eement among producers in the same branch of 
industry for the purpose of promoting efficiency and 
economy, even though it restricts the competition formerly 
existing between the parties to the agreement, is not pro
hibited br, the Sherman Act, unless either (a) an intent 
unreasonably to restrain or monopolize interstate com
merce is rmplied from the character of the acts or from 
the circu 1 stances surrounding the transaction, or (b) by" 
reason of its inherent nature the agreement will have the 
direct an necessary effect of unreasonably restraining or 
monopoli ing interstate commerce. 

INTENT 

l. ApJPalachian Coals, Incorporated , was formed pur
suant to alcontrolling and lawful purpose and the restraint 
upon the interstate shipment of bituminous coal, if any, 
is incidental to the accomplishment of that lawful end, 
and therefore not unreasonable within the meaning of the 
Sherman Act. 

2. No intent to restrain or monopolize interstate com
merce is to be inferred from the form of organization 
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adopted by these producers, for the reason that Appa
lachian Coals, Incorporated, was formed as a normal 
method of business organization in the coal industry and 
is the form of organization best adapted to the ac
complishment of the lawful purposes of these defendants. 

THE DIRECT AND NECESSARY EFFECT OF THE ORGANIZA-

TION OF APPALACHIAN COALS, INCORPORATED 

1. Appalachian Coals, Incorporated will not achieve 
monopoly because it will not have the power to dominate 
or set the price of coal in any consuming market. On the 
contrary, the price of coal will continue to be set in an 
open competitive market. 

2. The formation of Appalachian Coals, Incorpor
ated, will increase the competitive sale of bituminous coal 
from Appalachian territory and will thus promote rather 
than restrain interstate commerce. 

ARGUMENT 

I. 
AN AGREEMENT AMONG COMPETITORS IN 
THE SAME BRANCH OF INDUSTRY FOR THE 
PURPOSE OF PROMOTING EFFICIENCY AND 
ECONOMY, EVEN THOUGH IT RESTRICTS 
THE COM.PETITION FORMERLY EXISTING 
BETWEEN THE PARTIES, IS NOT PROHIB
ITED BY THE SHERMAN ACT, UNLESS 
EITHER (a) AN INTENT UNREASONABLY TO 
RESTRAIN OR MONOPOLIZE INTERSTATE 
COMMERCE IS IMPLIED FROM THE CHAR
ACTER OF THE ACTS OR FROM THE CIR-
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CUMS 1 ANCES SURROUNDING THE TRANS
ACTIO , OR (b) BY REASON OF ITS INHER
ENT ATURE THE COMBINATION WILL 
HAVE THE DIRECT AND NECESSARY 
EFFEC OF RESTRAINING OR 1\-10NOPOLIZ

NG INTERSTATE COMMERCE 

We s all make no attempt to discuss the assignments 
of error eriatim, for the reason that to do so would un
duly pr long this brief. The substance of all of the 
assignme ts of error will be discussed under the various 
headings of this Brief. 

Not a 1 restraints are forbidden by the Sherman Act. 
Every c ntract or combination necessarily restrains the 
freedom of the parties. The Sherman Act, however, is 
concerne only with such contracts and combinations "as 
by reaso 1 of intent or the inherent nature of the contem
plated a ts, prejudice the public interest by unduly re
strictingf ompetition or und_uly obstructing the course of 
trade." ash v. United States, 229 U.S. 373, 376 ( 1913); 
Standar Oil Co. v. United States, 221 U. S. 1 ( 1911); 
United fates v. American Tobacco Co., 221 U. S. 106 
(1911). (Italics ours.) 

This r le of law was specifically applied by this Court 
to a com ination in the form of a holding company con
trolling ormerly competitive units to achieve economies 
and promote efficiency in the steel industry and develop 
domestic and foreign commerce in steel. In United States 
vs. U. S. Steel Corporation, 251, U. S. 417 ( 1920), the 
Government contended that the size and power of the 
United States Steel Company was so great as to be unlaw-
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ful regardless of purpose, because by their necessary effect, 
they prevented that degree of competition to which the 
public had long looked for protection. 

It appeared that the United States Steel Corporation 
produced between 453 and 50% of the total steel pro
duced in the United States. It also appeared that with 
respect to certain items, its percentage of production was 
considerably higher. For example, it produced 64.7% 
of all wire rods; 56.1 'lo of all steel rails, and 64.63 of 
all hoops, bands and cotton ties. 

The comparative size of this company is best illus
trated, however, by the fact that its largest competitor 
produced only 4.43 of the total steel products of the 
United States. (Government Brief in the Steel case, Vol. 
2, Page 846.) 

In spite of this evidence showing the great size of the 
combination, the District Court had found that: 

"in location, facilities, capital, and basic supplies, . 
they (competitors) show such strong past, present, 
and prospective competition as affords just ground 
for concluding that the steel and iron business of 
this country is not being, and indeed cannot be, 
monopolized by the Steel Corporation. For the 
real test of monopoly is not the size of that which 
is acquired, but the trade power of that which is 
not acquired." .(Italics ours.) (223 Fed. 68.) 

In sustaining the holding that the United States Steel 
Corporation neither restrained nor monopolized com
merce, the Supreme Court found that 

"It is greater in size and productive power than 
any of its competitors, equal or nearly equal to them 
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all but its power OYer prices was not and 1s not 
co. mensurate with its power to produce." (251 
u. s. 44.5.) 

T he ontention of the G oYernment that the possession 
of such size made the combination illegal regardless of 
purpos was answered by the Court in the opinion, as 
follows 

'The corporati on is undoubtedly of impressiYe 
siz and it takes an effort of resolution not to be af
fec ed by it or to exaggerate its influence, but we 
mu t adhere to the law and the law does not make 
me e size an offense or the existence of une:xerted 
po er an qff ense. It, we repeat, requi res o\·ert acts 
an trusts to its prohibition of them and its power 
to epress or punish them. It does not compel com
pet tion nor require all that is possible." (251 
u.

1

. 451.) 

The Steel case clearly indicates that a combination of 
formerlt, competitiYe units is not necessarily illegal e\"en 
though r e direct and necessary effect of the combination 
is to el~· inate competition formerly existing between its 
member . It appeared in that case that the Steel Corpo· 
ration as a hold ing company owning the stock of the 
followi j g former competitors : .-\merican Steel & 'Vire 
Company, American Tin Plate Company, .American 
Sheet Steel Company, American Steel H oop Company, 
National Tube Company and the American Bridge Com· 
pany. Each of t hese companies was itself a combination 
of formerly competitive units. In spite of the elimination 
of competition between these companies this Court found 
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nq evidence of any continuing intent to restrain or 
monopolize interstate commerce in steel products. On 
the contra ry, it recognized the: economic advan tages flow
ing from the combination> particularly the desi rabi lity 
of integration in such an ind ustry. 

The appellants contend that, like the combination up· 
held in the Steel case, A ppalachian Coals, Incorporated, 
represents a combination for the purpose of achieving 
economies and promoting efficiency in the sale of 
bituminous coal. It may be pointed out that in the 
Steel case the Court found that any intent and purpose 
to restrain or monopolize commerce had been abandoned, 
and that the sole question to be detennined by the Court 
was whether the size attained and the power acquired 
were sufficient to make the combination illegal. In this 
case there is no illegal purpose to be abandoned, but, on 
the contrary, the testimony affirma'tively establishes ·a 
lawful purpose. (Supra pp. 24 to 34.) It may be pointed 
out that Appalachian Coals, Incorporated, is not an at
tempt at the same kind of integ ration as the Court con
sidered in the Steel case. It is obvious that integration 
is not in itself a test of legality, but is merely evidence of 
a lawful purpose. Integration as it existed in the steel 
industry had no place in the production and sale of coal. 
Each of the purposes for which Appalachian Coals, In
corporated was organized was directly related to the pe
cu liar conditions existing in the b ituminous coal industry 
and was calculated to promote efficiency and achieve 
economies in the coal industry just as integration was in
tended to achieve economies in the producti on of steel. 
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Accord~ngly, the District Court found that Appalachian 

Coals, f ncorpo~ated, was intended to supplement orders 
for on9 g rade of coal with orders for the other grades 
which r.ere necessarily p~od~ce~ as ~n incident to the first 
grade. !R. 163, 210.) This d1stnbut10n of orders is neces
sary to prevent the further breakdown of the industry 
resulti g from the forced sale of coal of all grades for 
which here are no orders but which are necessarily pro
duced i complying with contracts of sale for a particular 
grade. · This is the type of integration best adapted to the 
coal in ustry. Such integration not only is desirable but it 
is essen ial if the price of coal is to be determined in a 
normal competitive m arket. 

The istrict Court distinguished the Steel case on the 
ground that the combination was corporate in form and 
appare tly from this fac t alone it concluded that the Steel 
Corpor tion had resulted " from normal growth and de
velopm nt." (R. 229.) The United States Steel Corpo
ration as a holding company. While such a holding 
compa y may have been a norm al and usual method of 
conduc ing business at that time, it may be doubted 
whethe it is still a normal m ethod in view of the pro
visions f Section seven of the Clayton Act ( 38 Stat. 730). 
But the e can be no doubt that exclusive common selling 
agencie are usual and normal methods of combining 
selling facilities in the coal industry. The District Court 
found that common exclusive selling agencies similar in 
form to Appalachian Coals, Incorporated h ad long ex
isted in the coal industry, and that at the New York meet-. 
mg: 
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' 'Attention was directed to the fact that sales 
agencies had played an important part in the distribu
tion of coal during the past sixty years and that dur
ing a period of from twenty to twenty·fivc years a 
particular agency had sold substantially the entire 
output of the Pocahontas coal field on the N. & \V. 
railroad. At that time there existed other exclusive 
agencies operated under contracts with producers 
to sell their entire output, or so much of it as could 
be sold, in the competitive market" (Findings of 
FactNo.19,R.168.) 

The court also found that in general these contracts were 
identical in substance with the con tracts between the de
fendant producers and A.ppalachian Coals, Incorporated. 
(R. 168.) \Vhatever may be said of other industries, 
there can be no dou ht that selling agents are both neces
sary and normal in an industry composed of thousands of 
small and independent producers of coal who can oper
ate only if thei r product is distributed over a widely 
scattered market. 

The District Court recognized the practical necessity 
of selling agents when it stated in its opinion that com
mon exclusive selling agents "would not he condemned 
in the absence of an actual intent to eliminate competition 
and affect prices." (R. 230.) In the case at bar there 
is affirmative evidence of a lawful purpose and this cvi~ 
dence is supported by the findings of the court below 
(supra pp. 24 to 34) . The inference to be drawn from the 
statement quoted above that an actual intent to eliminate 
competition is present in this case is directly contrary to 
a11 the evidence and to the findings of fact. Obviously, 
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the Steer, case could not have held that a combination 
large enough to "affect" prices was illegal, for every 
transacti n in the market, whether large or small, "af
fects" p ices and the Steel Corporation controlled the 
producti n of approximately fifty per cent of the entire 
steel ind stry. 

The r le of law applied by this Court in the Steel case 
was not 'ew. It was specifically stated by the late Chief 
Justice aft in 1914 in his book, "The Anti-Trust Law 
and the upreme Court," as follows: 

" he effect of the cases is that a mere union of 
capi al in the sarne branch of industry for the pur
pos of promoting economy and efficiency, though it 
uses interstate commerce, and though to the extent of 
the u~iness of the two firms or companies it sup
pres es the competition of each against the other, is 
not 1 ithin the statµte unless what is done necessarily 
has the effect to control all the business or can be 
sho n by the character of the acts to be intended to 
eff e t that purpose or to be a step in the plot to bring 
it a out. Mere bi"gness is not an evidence of violat
£ng he act. It is the purpose and necessary effect of 
cr~nt oiling prices and putting the industry under the 
dom 'nation of one management that is within the stat
ute. This evil is to be punished or restrained under 
the s\tatute, no matter how ingenious or varied the ~e
vice for bringing it about may be. The court will 
look through the form of the device adopted to evade 
the effect of the law to its essence, to the intent, and 
to the result." (p. 112.) (Italics ours.) 

Here again, there is no distinction drawn between corpo
rations and other normal and usual methods of combining 
formerly competitive units. 
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This principle finds its roots in the English common 
law. In the Standard Oil case> supra, this Court referred 
to the case of Mogul Steamship Co. v. McGregor ( 1892), 
A. C. 25, and stated that the opinions in that case accu
rately summarized the law in England at the time the 
anti-trust statute was enacted. That was an action for 
damages. The defendants were firms of shipowners who 
had formed an association for the purpose of securing to 
themselves the homeward tea trade from China by offer
ing exceptional and very favorable terms to customers 
who would deal exclusively with them. The Court found 
that the combination was not formed with any malice or 
ill-will toward the plaintiff. Nor was it formed to ex
clude the plaintiff from the tea trade. The Court held 
that the combination had been formed primarily for the 
purpose of furthering the trade of the defendants and se
curing profits and that this was a lawful purpose. J udg
ment was given for the defendants. 

In speaking of the combination, which was not cor
porate in form, and which was formed for the lawful pur
pose of furthering the trade of the defendants, the 
opinion of Lord Morris states, at page 50: 

"Again, what one trader may do in respect of com
petition, a body or set of traders can lawfully do; 
otherwise a large capitalist could do what a number 
of small capitalists, combining together, could not 
do, and thus a blow would be struck at the very prin
ciple of co-operation and joint-stock enterprise. I 
entertain no doubt that a body of traders, whose mo
tive object is to promote their own trade, can combine 
to acquire, and thereby in so far to injure the trade 

73 . 



of competitors, provided they do no more than is 
incident to such motive object, and use no unlawful 
means. And the defendants' case clearly comes with
in the principle I have stated." 

It is inc nceivable that the Sherman Act, at this late 
date, is to be construed as condemning a combination 
merely bee use a combination in the form of a common 
selling age~cy rather than a consolidation of physical 
assets in on

1

t corporate entity, or the formation of a cor
porate holdi ng company, is the means used to achi~ve a 
lawful pur ose. The true test of legality is to be de
termined b the purpose and effect of a combination. 
This is exat tly what is meant by the following extract 
of the lowe~ court opinion of L ord Justice Bowen in the 
Mogul Steatnship Company case: 

"Th next point is whether the means adopted 
were u lawful. The means adopted were competi
tion ca ried to a bitter end. Whether such means 
were u lawful is in like manner nothing but the old 
discussi n which I have gone through, and which is 
now re ived under a second head of inquiry, except 
so far a a combination of capitalists differentiates the 
case of cts jointly done by them from similar acts 
done b~ a single man of capital. But I find it im
possible myself to acquiesce in the view that the Eng
lish law places any such restriction on the combina
tion of capital as would be involved in the recogni
tion of such a distinction. If so, one rich capitalist 
may innocently carry competition to a length which 
would become unlawful in the case of a syndicate 
with a joint capital no larger than his own, and one 
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individual merchant may lawfully do that which a 
firm or a partnership may not. \Vhat limits, on such 
a theory, would be imposed by law on the competitive 
action of a joint-stock company limited, is a problem 
which might well puzzle a casuist. The truth is, 
that the combination of capital for purposes of trade 
and competition is a very different thing from such 
a combination of several persons against one, with a 
view to harm him, as falls under the head of an in
dictable conspiracy. There is no just cause or ex
cuse in the latter class of cases. There is such a· just 
cause or excuse in the former. There a re cases in 
which the very fact of a combination. is evidence of 
a design to do that which is hurtful without just 
cause-is evidence-to use a technical expression
of malice. But it .is perfectly leg itimate, as it seems 
to me, to combine capital for all the mere purposes 
of trade for which capital may, apart from combina
tion, be legitimately used in trade. To limit com
binations of capital, when used for purposes of 
competition, in the manner proposed by the argu
ment of the plaintiffs> 'vould, in the present day, be 
impossible-would be only another method of at
tempting to set boundaries to the tides." (L. R. 23 
Q. B. D. 598, 617.) 

That opinion recognized, and it is not disputed, that 
certain kinds of conduct not criminal in any one indi
vidual may become criminal if done by several. But that 
doctrine has no application to an agreement or a combina
tion of capital for a lawful purpose, namely to achieve 
economies in trade1 where, as here, the activities of the 
combination are reasonably confined to the accomplish
ment of that purpose. 
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If the distinction drawn by the District Court between 
open co~peration between small competitive units to ac
complish economies in industry and corporate consolida
tions or corporate holding companies is to be sustained, 
the effec will be to retard the normal growth of the small, 
poorly nanced business unit and to subsidize corpora
tions of sufficient size and financial strength to effect 
corporat consolidations or mergers. The effect of the 
applicat on of this principle was pointed out by Mr. 
Justice randeis in his dissenting opinion in the case of 
America Column & Lumbe1· Co. v. United States, 257 

U. S. 371, 418 ( 1921) as follows: 

"~f, as is alleged, the Plan tends to substitute sta
bilitf in prices for violent fluctuations, its influence, 
in t~is respect, is not against the public interest. The 
evid[ nce in this case, far from establishing an illegal 
restr int of trade, presents, in my opinion, an instance 
of c mmendable effort by concerns engaged in a 
chao ic industry to make possible its intelligent con
duct under competitive conditions. 

" he refusal to permit a multitude of small rivals 
to co perate, as they have done here, in order to pro
tect hemselves and the public from the chaos and 
havo wrought in their trade by ignorance, may re
sult i suppressing competition in the hardwood in
dustry. These keen business rivals, who sought 
through cooperative exchange of trade information 
to create conditions under which alone rational com
petition is. possible, produce in the aggregate about 
one-third of the hardwood lumber of the country. 
This court held in United States v. United States 
Steel Corporation, 251 U. S. 417, that it was not un-
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lawful to vest in a single corporation control of 50 
per cent. of the steel industry of the country; and in 
United States v. United Shoe Machinery Co. 247 
U. S. 32, the court held that it was not unlawful to 
vest in a single corporation control of practically the 
whole shoe machinery industry. May not these hard
wood lumber concerns, frustrated in their efforts to 
rationalize competition, be led to enter the inviting 
field of consolidation? And if they do, may not 
another huge trust with highly centralized control 
over vast resources, natural, manufacturing and fi
nancial, become so powerful as to dominate competi
tors, wholesalers, retailers, consumers, employees 
and, in large measure, the community?" 

The following decisions indicate that combinations for 
the purpose of promoting trade by achieving economies 
and by the introduction of more effective sales methods 
are not forbidden by the Sherman Act, even though they 
incidentally eliminate competition formerly existing be
tween the parties. 

In Whitewell v. Continental Tobacco Company, 125 
Fed. 454, 458 ( 1903), Judge Sanborn stated : 

"If, on the other hand, it promotes or but inci
dentally or indirectly restricts competition, while its 
main purpose and chief effect are to foster the trade 
and to increase the business of those who make and 
operate it, then it is not a contract, combination or 
conspiracy in restrain of trade, within the true inter
pretation of this act, and it is not subject to its de
nunciation." 

We submit that the case at bar comes squarely within 
both the language and general purport of that decision, 
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and thal the true test of legality is there laid down. It is 
immatejial whether a combination is blessed with suffi
cient m ney to assume the form of a corporate merger 
or cons lidation or even a corporate holding company. 
The rea test is whether it will have the effect condemned 
by the Sherman Act. To condemn this organization 
merely or the reason that it is not a corporate organiza
tion is, e repeat, to disregard the substance of the Act 
and to orship its form. 

The c se of Chicago Board of Trade v. United States, 
246 U. . 231 ( 1918) clearly outlines the test of legality 
for whi ~p we are contending. 

That tase involved an agreement by members of the 
Ch!cago \ Board of Trade to maintain between the close 
of the Ei'change on one day and the opening on the next, 
the pric which had been that day determined by open 
competit on on the floor of the Exchange. The Court 
held tha the agreement had no material effect on market 
prices a d that in any event its effect was merely to con
tinue in ffect a price established in an open competitive 
market. In that case, as here, the Government urged 
that ther was involved a price agreement which elimi
nated all rice competition between the parties and which 
was, ther fore, illegal per se. In rejecting this conten· 
tion, the Supreme Court, in an opinion written by Mr. 
Justice B andeis, stated: 

"The case was rested upon the bald proposition 
that a rule or agreement by which men occupying 
positions of strength in any branch of trade, fixed 
prices at which they would buy or sell during an i?1-
portant part of the business day, is an illegal restra~nt 
of trade under the Anti-Trust Law. But the legality 
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of an agreement or regulation cannot be determined 
by so simple a test, as whether it restrains competi
tion. Every agreement concerning trade, every 
regulation of trade, restrains. To bind, to restrain, 
is of their very essence. The true test of legality is 
whether the restraint imposed is such as merely regu
lates and perhaps thereby promotes competition or 
whether it is such as may suppress or even destroy 
competition. To determine that question the court 
must ordinarily consider the facts peculiar to the 
business to which the restraint is applied; its con
dition before and after the restraint was imposed; the 
nature of the restraint and its effect, actual or proba
ble. The history of the restraint, the evil believed 
to exist, the reason for adopting the particular 
remedy, the purpose or end sought to be attained, are 
all relevant facts. This is not because a good inten
tion will save an otherwise objectionable regulation 
or the reverse; but because knowledge of intent may 
help the court to interpret facts and to predict conse
,quences." (p. 238.) 

The rule of law for which we are contending is set 
forth in the following cases: United States v. Terminal 
Railroad Association of St. Louis, 224 U. S. 383, 404 
( 1912) ; American Press Association v. United States, 
245 Fed. 91 ( 1917); National Association of Window 
Glass M anufacturers v. United States, 263 U. S. 403 
(1923); United States v. International Harvester Com
pany, 274 U. S. 693 ( 1927) ; International Shoe Company 
v. Federal Trade Commission, 280 U. S. 291 ( 1930); 
R obinson v. Suburban Bri ck Company, 127 Fed. 804 
(1904); Arkansas Brokerage Company v. Dunn et al., 
173 Fed. 899 ( 1909); Nordenfelt v. Maxim Nordenfelt 
Guns and Ammunition Co. ( 1894) App. Cas. 535. 
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Fro the cases cited it is apparent that Appalachian 
Coals, Incorporated, is a lawful organization unless 

(A) An intent unreasonably to restrain or ma
n polize interstate commerce is implied from the 
character of the acts or from the circumstances sur
ro nding the transaction, or 

( ) By reason of its inherent nature the combina
ti n will have the direct and necessary effect of 
re training or monopolizing commerce. 

We ome now to apply this test to the facts of the case 
at bar. 

A. INTENT 

1. Af palachian Coals, Incorporated, was formed pur
suant to a controlli'ng and lawful purpose and the re
straint 'f Pon the interstate shipment of bituminous coal, if 
any, i's 'nci'dental to the accomplishment of that lawful 
end, an therefore not unreasonable wi'tlzin the meaning 
of the erman Act. 

In de ermining what is, and what is not, an undue re
straint f trade within the meaning of the Sherman Act, 
i.t is cle~rly established . by the decisions at common law 
and un~\er the Sherman Act that when the main purpose 
of the cpntract or combination is lawful then those re
straints which are purely incidental to and which sub
serve the main lawful purpose are not unreasonable. See 
especially United States v. Addyston Pipe & Steel Com
pany, 85 Fed. 271, -282 ( 1898). 

The controlling purpose in the formation of Appala
chian Coals, Incorporated, was to increase the sale and 
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thus the production of Appalachian coal by better 
methods of distribution, intensive advertising and re
search. (R. 210-211.) Such efforts by these defendants 
must necessarily result in promoting trade by increasing 
the competitive sales of Appalachian coal. 

Appalachian Coals, Incorporated, was also intended to 
achieve economies in the production and sale of coal. 
Inasmuch as the cost of production is decreased in direct 
proportion to the increased running time of the mines, 
economies in production were expected to result from in
creased sales of Appalachian coal. ('R. 1079-1080, 750-
752.) Increased running time is also of first importance 
to mine labor. Other economies in selling would result 
largely from elimination of duplication of sales effort 
and in a lower advertising cost per unit. (R. 208, 210-
211.) Insofar as this is a combination to achieve 
economies in the marketing of coal, it was formed pursu· 
ant to a lawful purpose within the meaning of the Steel 
and other cases cited supra, at pages 66 to 79. 

It was also expected that, so far as the defendant pro
ducers were concerned, Appalachian Coals, Incorpo
rated, would eliminate the deceptive and abnormal 
practice of "pyramiding" coal whereby different selling 
agents in the same market are authorized, subject to prior 
sale, to offer the same coal in the same market to the 
same customers at the same time. ( R. 210.) As a result 
of this prcatice, the buyer is led to believe that more coal 
is being offered on the market than is actually the fact. 
The elimination of this practice would, therefore,. merely 
remove an element of deception from the market and per
mit the price of coal to be established in open and actual 
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compct uon. A combination to establish normal com
petitive conditions is not unlawful. 

The r ormation of Appalachian Coals, Incorporated, 
was als intended to lessen the losses of the defendants 
resultin from the shipment and sale of distress coal. 
(R. 21~ 162-163.) It is impossible to produce one size 
of coal without also producing one or more additional 
sizes. I onsequently, if a mine is unable to obtain orders 
for all s"zes of coal it must of necessity produce coal for 
which it has no available orders. Inasmuch as there are 
no avaitble storage facilities at the mines, the coal for 
which t ere are no orders must be loaded into railroad 
cars an started toward some market or billing point. 
"If the oal is not sold by the time it reaches its destina
tion, it s set on a sidetrack by the railroad, and, if not 
unloade promptly, goes on demurrage. For the first 
two day the demurrage is at the rate of $2.00 a day per 
car. B ginning with the third day, the rate is $5.00, 
equal to ten cents per ton each day. With coal selling 
from fif y cents to one dollar and fifty cents per ton for 
different grades, if the shipper does not dispose of it very 
quickly, he will not get enough for the coal to pay the 
demurrar:e charges." (Findings of Fact, No. 11, R. 163.) 
Under s ch conditions the coal is dumped on .the market 
regardle s of price or demand. 

I 1. . The dffenda.nts, however, have not expected to e im1-

nate entirely the shipment of distress coal, but have 
formed an organization which will have sufficient capital 
and selling facilities to asure that the coal of these pro
ducers will be distributed over a widespread consuming 
market. By reason of this fact, it is hoped that Appala
chian Coals, Incorporated will be able to balance orders 
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for the various sizes and grades of coal and thus reduce, 
if not eliminate, so: far as these defendants are concerned, 
the necessity for mining and shipping distress coal. 
(R. 210.) We submit that such a joint effort to prevent 
the forced sale of coal below the cost of production is not 
illegal. 

The applicable principle of law was enunciated by 
this Court in United States v. American Tobacco Co., 
221 U.S. 106, 177 (191 1) where it was stated that an 
agreement to prevent "cut throat" competition, and rea
sonably confined to that purpose, is legal. The Court 
said : 

"Thus the Government, for the purpose of fixing 
the illegal character of the orig inal combination 
which organized the Old American T obacco Com
pany, asserts that the illegal character of the com
bination is plainly shown because the combination 
was brought about to stay the progress of a flagrant 
and ruinous trade war. In other words, the conten
tion is that as the act forbids every contract, and 
combination, it hence prohibits a reasonable and just 
agreement made for the purpose of ending a trade 
war." 

This contention of the G overnment was rejected by this 
Court. 

This statement of this Court indicates that insofar as 
the formation of Appalachian Coals, Incorporated, was 
intended to prevent, or at least lessen, the ruinous trade 
practices of shipping distress coal without orders and 
regardless of demand and selling it at prices below the 
cost of production, it was formed pursuant to a lawful 
purpose and any restraint which w as rnerely incidental 
to that lawful purpose would not be unreasonable. 
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The question is further presented whether the forma
tion of Appalachian Coals, Incorporated, exceeded what 
was reasonably necessary to accomplish these lawful pur
poses. 

The primary purpose of these defendants being to sell 
more coi l and to develop an efficient, economical and 
effective arketing organization and to eliminate so far 
as possib e the destructive trade practices growing out of 
the sale of "distress'' coal and the ''pyramiding" of 
orders, i is obvious that these purposes could only be 
achieved lby joint action of these defendants. (R. 210.) 

The use of a common, exclusive selling agent was the 
marketin~ method with which these defendants were best 
acquainted through long experience in the coal industry. 
This method alone offered a means of consolidating sell
ing effort! at small expense. The evidence shows that a 
selling organization of the size and financial strength of 
Appalach,ian Coals, Incorporated was essential if the 
widespreJd consuming markets were to be effectively 
reached by aII the producers and1 if the destructive trade 
practices were to be materially lessened. ( R._ 329.) 
Moreover if the destructive practice of "pyramiding" 
coal was o be eliminated as far as the defendants were 
concerned it was necessary that Appalachian Coals, In
corporate be made an exclusive selling agent. It is 
obvious ttjat this practice would continue so long as the 
same distress coal could be offered' in the same market by 
more than one seIIing agent. But it is equally clear that 
this practice cannot exist, or will be curbed, where the 
producer is represented by a single seIIing agent. 

The further question is presented whether an illegal 
intent is to be implied from the fact that Appalachian 
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Coals, Incorporated, will be a large competitive unit. 
In the case of Standard Oil Company v. United States, 
supra, the Supreme Court stated that "unification of 
power and control over petroleum and its products which 
was the inevitable result of the combining in the New 
Jersey corporation * * * of the stocks of so many other 
corporations, * * * gives rise, in and of itself, in the 
absence of countervailing circumstances, to say the least, 
to the prima f acie presumption of intent and purpose" to 
monopolize. (221 U.S. 75.) 

However, the size of Appalachian Coals, Incorpo
rated, and its power. over the market are in no sense com
parable to that W·hich the Supreme Court was consider
ing in the Standard Oil case. In that case it appeared 
that the combination had the power to control and in 
fact did control the price of crude petroleum. The 
evidence in this case shows that Appalachian Coals, In
corporated, will not have the power to set the market 
price for coal in any market in which it will sell, and the 
District Court so found. ( R. 225, 175.) Consequently, 
no inference of illegality can arise on this record. But 
assuming, arguendo, that the size of Appalachian Coals, 
Incorporated, is sufficiently large to give rise to a prima 
facie presumption of intent · and purpose to monopolize, 
it is submitted that on the face of the record in this case 
any such presumption is conclusively overcome. No 
complainant has been produced by thel Government. On 
the contrary, competing producers, consumers, whole
salers and retailers have unanimously declared that Ap
palachian Coals, Incorporated, would not have the 
power to dominate or control any consuming market or 
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to inju r~ its competitors, supra, p ages 38 to 57. This is the 
testimo9y of men w ho know conditions. The testimony 
also shows the lawful purpose for which it was organ
ized. lJnless every witness introduced by the defense is 
unworthy of belief, any prim a f acie presumption of an 
illegal if tent must therefore fall. 

The ~uotation , from the opinion of this court in the 
Chicago Board of Trade case, supra, with respect to 
what ag eements and regulations are and are not illegal, 
might ~ell have been written in deciding the instant 
case. Here we have under consideration an effort by 

small prjbducers of coal to maintain their existence in the 
competi ive market by effecting economies, by better dis
tributio practices, by increasi ng the use of coal and by 
broaden· ng their markets. By reason of the present lack 
of such advantages, small producers are unable to obtain 
a living ~hare of business, particularly of the business of 
large consumers w-ho must h ave ample and dependable 
sources 1f production to supply their needs. In no other 
way can mall producers participa te in the most desirable 
coal tra e. Under present conditions, competition is 
being Ii 1 ited by the destruction of small producers, with 
an inevit ble tendency toward a monopoly in th~ produc
tion of c al in the hands of a few. This is an effort of 
small pr ducers to maintain their industrial independ
ence and life by correcting the evils and weaknesses which 
now handicap them. 

For the reasons stated, it is submitted that Appalachian 
Coals, Incorporated, was formed pursuant to lawful pur~ 
poses and that its formation did not exceed what was rea
sonably necessary to accomplish these ends. 
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2. NO INTENT TO RESTRAIN OR MONOP
OLIZE INTERSTATE COMMERCE IS TO BE 
INFERRED FROM THE FORM OF ORGANI
ZATION ADOPTED BY THESE PRODUCERS, 
FOR THE REASON THAT APPALACHIAN 
COALS, INCORPORATED, vVAS FORMED AS 
A NORMAL METHOD OF BUSINESS ORGANI
ZATION IN THE COAL INDUSTRY AND IS 
THE FORM OF ORGANIZATION BEST 
ADAPTED TO THE ACCOMPLISHMENT OF 

THE LAWFUL PURPOSES OF THESE 
DEFENDANTS. 

The District Court made a basic distinction between 
what it described as "a bona fide corporate organization 
resulting from normal growth and development," (R. 
229) and "artificial agreements designed to limit the op
eration of natural economic laws." ( R. 230.) In this 
latter classification it would put all exclusive selling agen
cies having the power :to "affect" market prices ·~nd 
apparently it would not apply the same test to corporate 
organizations. The description of a common selling 
agent as an "artificial" combination ignores the findings 
of fact that "sales agencies had played an important part 
in the distribution of coal during the past sixty years 
and that during a period of from twenty to twenty-five 
years a particular agency had sold substantially the en
tire output of the Pocahontas coal field on the N. & W. 
Railroad," and that "there existed other exclusive agen
cies operating under contracts with producers to sell 
their entire output, or so much of it as could be sold, in 
the competitive market. As a rule, these contracts pro-
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vided that the agency would use its own judgment on spot 
sales as to prices and quantities sold, but where the sale 
caHed for delivery for a period of more than sixty days, 
it was r~quired that the producer be notified and his 
consent qbtained as to quantity and price." (Findings 
of Fact, ~o. 19, R. 168.) 

The ptovisions of the existing agency contracts, as 
found by! the Court below, are almost identical with the 
contracts !!betw·een Appalachian Coals, Incorporated, and 
the respective producers. (R . 168-169, 87. ) Both contracts 
obligate the selling agent to sell the entire output of the 
producer pr so much of it as can be sold in the competitive 
market. i~I n each case the contracts provide that the 
agency stjall determine the price and quantity of spot 
sales but [where the contract called for deli very for a 
period 'of :Jnore th an sixty days, it was required that the 
producer pe notified and h is consent obtained as to quan
tity and pdce. These are the essential provisions of the 
contracts petween Appalachian Coals, Incorporated, and 
the defendant producers. 

The op~ration of an exclusive cornmon selling agency 
is, therefote, a usual and normal method of selling coal 
in the Appk.Iachian Territory and Appalach ian Coals, In
corporate~, differs from existing agencies chiefl.y in the 
fact that i(is larger in size , a1though one witness testified 
tha:t one exclusive selling agent operating in about the 
year nineteen hundred "was fuHy equal in importance 
to this company that was formed wi th fifty-eight million 
tons." J( R. 727 !) \ Ap p:alach ian Coals, Incor,porated, 
assumed the form of an exclusive common selling agency 
not for any sinister purpose but because that was the 
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method of selling coal long in use and with which these 
defendants were acquainted, and they believed that it was 
the only practicable method of selling coal efficiently and 
of effecting the purposes for which Appalachian Coals, 
Incorporated, was formed. 

The Sherman Act permits the making of normal and 
usual contracts to further trade by normal methods, and 
this may be done by agreement. In the American To
bacco Case, supra, Mr. Chief Justice White in referring 
to the Standard Oil opinion, said: 

"* * * that the statute did not forbid or restrain 
the power to make normal and usual contracts to 
further trade by resorting to all normal methods, 
whether by agreement or otherwise, to accomplish 
such purpose" ( 221 U. S. 179). 

Similarly, in Moore v. New York Cot'ton Exchange, 
296 Fed. 61, the Circuit Court of Appeals for the Second 
Circuit stated: 

"As construed by the Supreme Court in the cases 
cited and in those abou:t to be cited, the Sherman Act 
is not construed as forbidding or restraining the 
power to make normal and usual contracts to further 
trade by resorting to all normal methods, whether by 
agreement or otherwise, to accomplish such purpose. 
And see United States v. Union Pacific R. R. Co., 
226 U. S. 61, 33 Sup. Ct. 53, 57 L. Ed. 124; United 
States v. Reading Co·., 226 U. S. 324, 33 Sup. Ct. 90, 
57 L. Ed. 243; Nash v. United States, 229 U. S. 373, 
33 Sup. Ct. 780, 57 L. Ed. 1232; Eastern States 
Lumber Association v. United States, 234 U. S. 
600,34 Sup. Ct. 951, 58 L. Ed.1490, L. R. A. 1915A, 
788. . 
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"The cases disclose that where the facts clearly 
show that the purpose of a contract is not to regulate 
obstruct or restrain interstate commerce, but that th~ 
object is properly and fairly to regulate the trans
action of the business in which the parties to it are 
eng11ged, the agreement will be upheld as not within 
.the ~tatute. The contract is good if 'i t can be seen 
that the character and terms of the agreement are 
wel calculated to attain the purpose for which it was 
for ed and where the effect of its for ma ti on and en
forc ment upon interstate trade or commerce is in 
any event but indirect and incidental, and not its 
puq~ose or object.' Anderson v. United States, 171 
U.S. 604, 19 Sup. Ct. 50t 43 L. Ed. 300,, (p. 68). 

The lower court was itself compelled to recognize that 
an exclusjve common selling agency was not illegal per 
se, but excluded from its condemnation cases where it 
represented only a few producers who did not have the 
power to! "affect prices." (R. 230-231.) It is therefore 
apparent that no illegal purpose is to be presumed merely 
because ~ppalachian Coals, Incorporated, assumed the 
form of a exclusive common selling agency; but if this 
organizat on is to be distinguished from existing agencies, 
t?at distiJ ction must lie in the .fact that it is larger in 
size. 

B. TH DIRECT AND NECESSARY EFFECT 
OF THE ORGANIZATION OF APPA

LACHIAN COALS, INCORPORATED. 

The testimony in this case shows conclusively that Ap
palachian Coals, Incorporated, will not have the power 
to dominate or set the price of coal in any consuming 
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market. (supra pp. 38 to 57.) The District Court in its 
opinion stated that "the agency will not be able to fix 
market prices or establish monopoly control in the mar
kets in which it sells ... " ( R. 225.) There is no evidence 
of any intent to restrain or monopolize the interstate ship
ment of bituminous coal. On the contrary there is un
disputed affirmative proof that Appalachian Coals, In
corporated, was formed pursuant to a lawful purpose. 
In view of this purpose and in the absence of any power 
in Appalachian Coals, Incorporated, to fix market prices 
or establish monopoly control, the question is squarely 
presented whether by reason of its size and alleged com
petitive strength the direct and necessary effect of the 
formation of Appalachian Coals, Incorporated, would be 
to restrain or monopolize interstate commerce in bitumi
nous coals. 

We have pointed out that a similar question was con
sidered by the Supreme Court in the case of United States 
v. Un£ted States Steel Corporation, supra. The direct 
and necessary effect of that combination was to eliminate 
competition formerly existing between the parties. 

The combination in that case produced and sold ap
proximately 503 of all of the steel products sold in the 
United States. It also appeared, however, that with re
spect to certain i terns, its percentage of the total sales was 
considerably higher. The Government urged in view of 
the elimination of price competition and of the great size 
and competitive strength of the Steel Corporation, that 
the direct and necessary effect of the combination was to 
restrain trade. The Court rejected that contention and 
held that the combination was lawful. 
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Comparing the size of Appalachian Coals, Incorpo
rated, w \ h that of the United States Steel Corporation it 
appears hat the former \vill sell 11.96% of all coal pro
duced an marketed in the United States east of the Mis
sissippi iver (R. 179, while the latter sold approxi
mately fty per cent of all steel products sold in the 
United tates as a whole, or four to five times as much 
as the p rcentage which Appalachian Coals, Incorpo
rated, wi I sell in the more restricted territory east of the 
Mississip i River. Undoubtedly the percentage of total 
sales of e Steel Company was greater in some states 
than in olthers. Similarly the percentage of total sales 
by defendant producers varied from a fraction of one 
per cent ih Mississippi to approximately 53.3 % in South 
Carolina (infra Appendix I , page 131). But even in 
South Carolina the percentage of sales by Appalachian 
Coals, Incorporated, will be about the same as the per- . 
centage o~ all sales of steel products in the entire United 
States con~rolled by the United States Steel Corporation. 

In the case at bar the District Court, in speaking of the 
decision i± the Steel case, pointed out that "where a 
corporatio has grown large by natural processes, even 
though ab p rption of competition be involved, it is almost 
a matter of impossibility to dissolve it without injury to 
the public ~nterest." ( R. 230.) This is purely a pract~
cal consideration which does not minimize the holding 
of this Court in the Steel case. A practical consideration 
which we believe is of more importance is the fact that 
Appalachian Coals, Incorporated, could be dissolved with 
the greatest ease. A mere cancellation of the agency con
tracts would restore the defendants to their present com-

; 
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petitive positions. There is, therefore, not the same de
gree of danger to the public as in the case of a consoli
dation or merger, for in this case any abuse of power can 
be effectively dealt with by dissolution. 

The lower court would further distinguish the forma
tion of Appalachian Coals, Incorporated, from the Steel 
Corporation because " the unified control arising from 
such combination will necessarily affect prices, not only 
as a result of the elimination of competition between the 
members themselves, but also because of the position of 
leadership and influence in the trade which the combina
tion will acquire." (R. 231.) The extent to which Ap
palachian Coals, Incorporated, will affect prices is not 
stated. We had supposed that all sales of coal affected 
prices. Is some vague and uncertain test as to the degree 
to which prices are affected to be the determining factor? 
The District Court did not say so, but attempted to escape 
this dilemma by saying that Appalachian Coals, Incor
porated, will necessarily affect prices "because of the 
position of leadership and influences in the trade" ( R. 
23 I) and that its organization is therefore illegal. The 
same argument was advanced by the Government in the 
Steel case, supra, and rejected by this Court (251 U. S. 
417, 449). 

In United States v. International Harvester Company, 
274 U. S. 693 ( 1927) it was urged upon the Court that 
the combination was illegal and in violation of the pro
visions of a decree not only be.cause of its great size and 
power but also because this necessarily induced competi
tors to attempt to follow the prices established by the 
International Harvester Company and therefore to affect 
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and rt' train price competition. In holding that this did 
not c nstitute a violation of the Sherman Act, the 
Supre e Court stated: 

"It has not, eithen during those two years or since, 
at empted tQ dominate or in fact controlled or domi
nated the harvesting machinery industry by the com
p lsory regulation of prices. The most that can be 
sa~d as to this, is that many of its competitors have 
been accustomed, independently and as a matter of but1iness expediency, to follow approximately the 
pr ces at which it has sold its harvesting machines ; 
bu one of its competitors has ha bi tu ally sold its ma
ch~nes at somewhat higher prices. The law, how
ever, does not make the mere size of a corporation, 
·ho}vever, impressive, or the existence of unexerted 
po er on its part, an offense, when unaccompanied 
by unlawful conduct in the exercise of its power. 
United States v. Steel Corporation, 251 U. S. 41.Z, 
451\. And the fact that competitors may see proper, 
in ~he exercise of their own judgment, to fo llow the 
pr£ es of another manufacturer, does not establish any 
supr ression of competition or show any sinister 
doT ination. United States v . Steel Corporation, 
sup[a, 448. And see Cement Mfg. Protective 
Asstc'n . v. United States, 268 U. S. 588, 606 (274 
U. · . 708.) (Italics ours.) 

The si e of the combination considered in the Harvester 
case is in marked contrast with that of Appalachian Coals, 
Incorporated. Its dominance is reflected in the following 
table: 
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Harvesting Machines Sold by the International Harvester 
Company in the United States in 1923 

Percentage 
Number of Total 

Products Sold in U.S. 

Grain binders 30,161 71.2 
Corn binders 13,419 70.6 

Mowers 70,341 63.4 
Reapers 401 37.7 

Headers and push binders 1,040 73.7 
Sulky rakes 27,627 35.4 
Side delivery rakes, including 

sweep rakes 5,031 45.3 
Tedders 10,380 93.1 
Harvester threshers 430 33.8 

(Government Brief, p. 154 in the Harvester case, supra.) 

Of the total harvesting machines sold in the United 
States, the International Harvester Company sold 64.1 %. 
I ts total sales of certain types of harvesting machines con
stituted as much as 90% of the total sales of all such 
types. Its largest competitor sold 12.9%, and its next 
largest competitor 5.1 % of all harvesting machines sold 
in the United States. A mere recital of these percentages 
indicates that the Court in sustaining the combination 
could not have applied the test laid down by the District 
Court, namely, whether a combination would affect 
prices. In fact, it was assumed by this court in the Har
vester case that by reason of its dominance in the industry 
the combination "affected" prices. (p. 708.) 
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vVe ~ubmit, therefore, that the true test of monopoly 
of a m~rket or restraint of trade is not whether in some 
mysteribus way the sales of the combination may effect 
prices ~r even whether it will be an important and in
fluentia~ factor in the industry. The true test is not the 
.rize of) the combined companies but the competitive 
strengt4 of the companies that are not acquired. United 
States ~ .. United States Steel Corporation, 223 Fed. 55, 
68. AP,paJachian Coals1 Incorporated meets this test 
squarel~. 

No t~stimony by complaining or protestin g witne~es 
was pro~uced by the Government. There is no testimony 
even suggesting that keen competition will not remain 
after thtj formation of .Appalachian Coals, Incorporated. 
On the ~ontrary it appeared that producers located in 
the samq competitive territory who have not contracted 
to sell cpal through Appalachian Coals, Incorporated, 
p roduceq in 1929 approximately 46!]70 of all coal pro
duced in] this region (R. 179) and had a present installed 
productiye capacity greatly t"n e.~cess of the combined 
actual production of the defendants for that year. 
(R. 207. j But the mere recital of statistics does not fully 
reflect th~ competitive strength of the non-defendant pro
ducers. $cveral of these non-defendant producers from 
the Appallachian regjon appeared as witnesses and testi
fied that I 

1. Appalachian Coals, Incorporated would not 
have the power to set the price of coal in any 
market in which its coal is sold. 

2. Appalachian Coals, Incorporated would nothave 
the power to put its competitors generally, o~ any 
of its principal competitors, out of busmess. 
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(Findings of Fact No. 51; R. 216; R. 486, 532, 
541, 512.) 

They also testified that in the event that Appalachian 
Coals, Incorporated, attempted to set an arbitrary price 
for coal, they would expect to come into the market, cut 
the price for coal and secure the business. (R. 487, 
541.) Similar testimony was given by representative 
producers located in the production fields of western 
Pennsylvania, Alabama, Ohio and Illinois. (Findings 
of fact No. 51, R. 216; R. 529, 532, 498, 499, 545, 578, 
579.) 

Large commercial consumers of coal and retail and 
wholesale dealers in coal testified that the formation of 
Appalachian Coals, Incorporated, would be of benefit to 
the coal industry and that after its formation they would 
still be able to buy coal in a competitive market at a com
petitive price. (Findings of fact No. 49, 50; R. 213-215.) 

The opinion of the lower court in the Steel case, supra, 
p. 67, 223 Fed. 55, 78, correctly states the significance of 
such testimony as follows: 

"For of the conduct of the Steel Corporation, the 
views of its competitors is the best gauge. Monopoly 
and unreasonable restraint of trade are, after all, not 
questions of law, but questions of hard-headed busi
ness rivalry, and whether there is monopoly of an 
industry, whether trade is subjected to unreasonable 
restraint, whether there is unfair competition, are 
facts about which business competiton best know and 
are best qualified to speak. And it may be accepted 
as a fact that where no competitor complains, and 
much more so where they unite in testifying (Camp
bell, volume 5, p. 1857; Smith, volume 19, p. 7942; 
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Kii~g, vo~ume 6, P: 2 I 21; Bowro~ , volume 25, p. 
10247; P1gott, volume 26, p. 1107~; l\t1anning, vol
um'.e 19, p. 7701) that the business conduct of the 
Steel Corporation has been fair, we can rest assured 
thete has been neither monopoly nor restraint. In
deetl, the significant fac t should be noted that no 
such testimony of acts of oppression is found in this 
rec~rd as was given by the competitors of the To
bac¢o or Standard Companies in the suits against 
thos,e companies. We have carefully examined alJ 
the evidence given by competi tors of the Steel Cor
por4tion. We have read the testimony of customers 
wh~ purchased both from it and from its competitors. 
Its fength precludes its recital here, but we may say 
its ~olume, the wide range of location from which 
such; witnesses came, and thei r evidently substantial 
cha111cter in· their several communities make an 
inevitable conclusion that the field of business enter
pris~ in the steel business is as open to, and is being 
as fuIJy filled by, the competitors of the Steel Cor
poration as it is by that company.'' (Italics ours.) 

Officer~ of Appalachian Coals, Incorporated and of 
certain d~fendant producers testified that Appalachian 
Coals, Inkorporated will meet vigorous competition in 
every matket in which its coal will be sold and that it 
will not h:ave the power to set the market price for coal 
in any market. This testimony has not been contradicted. 
It is supP,orted hy the testimony of competitors, con
sumers, and dealers. (JU pra pp. 38 to 57.) The existence 
of competition is a fact about which these witnesses are 
competent to testify and their testimony should not be 
ignored. 

The weight which should p roperly be given such un
contradicted testimony, when as here it is supported by 
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other facts, was indicated by tbe Court in I nternat£onal 
Shoe Company v. Federal Trade Commission, 280 U. S. 
291, 299 ( 1930), as follows: 

"In addition to the circumstances already ci-ted, 
the officers of the International testified categorically 
that there was in fact no substantial competition be
tween the companies in respect of these shoes, but 
that at most competition was incidental and so imperw 
ceptible that it could not be located. The existence 
of competition is a fact disclosed by observation 
rather than by the processes of logic; and when these 
officers, skilled in the business which they have car
ried on, assert that there was no real competition in 
respect of the particular product, their testimony is 
to be weighed like that in respect of other matters of 
fact. And since there is no testimony to the contrary 
and no reason appears for doubting the accuracy of 
observation or credibility of the ·witnesses, their 
statements should be accepted." 

In the light of the testimony in this case we submit 
that in every market in which it will sell, Appalachian 
Coals, Incorporated will meet vigorous competition from 
other producers able and willing ·to supply that entire 
market and whose competitive strength insures that Ap
palachian Coals, Incorporated will not be able to domi
nate or control any market. (supra, pp. 38 to 57, see Ape 
pendix I , page 13 l.) In addition, competition will con
tinue to exist between the coals sold by Appalachian 
Coals, Incorporated by reason of their differences in 
quality and intrinsic value, such coals being interchange
able as to use and the consumer having a choice based 
upon difference in quality and price. (supra. p. 36.) 
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II. 

THE OPINION OF THE DISTRICT COURT 

We ake no attack upon the Sherman Act. It em
bodies a principle as old as the common law. It is old 
because t is sound. Reduced to the ultimate, it is that 
private in is subordinate to the public interest. 

Before going further, the defendants here and now dis~ 
claim an such contention as the Court attributes to them 
in its opi ion, when it says: 

"I is argued with much force that organization is 
essen ial to the preservation of the coal industry, one 
of th basic industries of the country, and that the 
orga ization can be effected only by means of some 
such arrangement as that embodied in the coal
sellin agency before us; but this is an argument 
whicl addresses itself to the law-making branch of 
the g( ernment." (R. 240-241.) 

The sa°ile idea is expre·ssed in the concurring opinion 
of Judge Io per, as follows: 

"So the defendants say that since they are unable 
to con

1 
uct their business successfully under prevail

ing cof11petitive conditions, they should be allowed 
to intrr duce a form of group control." (R. 242.) 

We mak no such contention. On the contrary, we con
tend that the plan and contracts in issue are lawful, unless, 
and in that event only, they are shown to be in restraint 
of trade. That fact must affirmatively appear if the plan 
and contracts are to be condemned. 

The strength of the principle of law embodied in the 
Sherman Act is found in its flexibility in meeting chang-
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ing conditions. What is restraint of trade and what is 
the public interest, are currently determined by the chang
ing conditions of a growing and progressive civilization. 
No rule of thumb defining these terms has ever been 
formulated, nor is it possible to do so. 

This Court has recognized the truth of this statement 
by saying that each case involving this question must be 
determined upon its own facts and circumstances. Maple 
Flooring Association v. United States, 268 U. S. 563, 579 
( 1925). It is a far cry from the ancient case where a 
tailor in a small town sold his business and covenanted 
\vith the buyer that he would not again engage in that 
business, to the instant case where a group of coal pro
ducers adopt a plan for the betterment of conditions in a 
vital, but prostrate, industry, but the legal test is the same 
in both instances. In the latter case restraint of trade can 
no more be tolerated and the public interest can no more 
be disregarded, than in the former; but what will consti
tute restraint of trade, what will be promotive of trade, 
what will be inimical to the public interest and what will 
be to the public interest, are far more complex questions 
than those involved in the sale by the tailor. They must 
be correctly answered before th.e underlying principle in
volved in both cases properly can be applied. 

In aid of the solution of such problems, this Court has 
further said that not all restraint of trade is unlawful, 
but only such as is unreasonable, again recognizing the 
controlling effect of the facts and circumstances in each 
particular case. 

These fundamental principles and rules are here reite
rated because, it is respectfully submitted, the District 

101 



Court's opinion and decree show that it failed to give 
them proper consideration. It failed to give to the facts, 
disdos~ by unquestioned evidence, which make up the 
economic background and setting of this case, the signi
ficance tq which they are entitled. The p lan and contracts 
under irlvestigation here, condemned hy the D istrict 
Court, hkve their origin in that economic situation and 

i 

should b~ approved or condemned in the light of the facts 
of that si~uation. 

Many ~ages of the record are given to a statement (a) 
of the deplorable condition of the coal industry; (b) of 
the inter~st of those employed in the mines and their 
dependen~ families; (c) of the interest of the public, in
dividuals\ other businesses, state, county and m·unicipal 
organizat~ons, in the welfare of that industry; and ( d) of 

I 

the benefi;tial effect upon all concerned, if the defendant 
I 

Appalach;ian Coals, Incorporated, is put into operation. 

The conclusion is, as the evidence shows, that labor will 
be helped [ and the public interest will be promoted, and 
not, as thel1 D istrict Court seems to th ink, that the defend
ants conte~d that favors should be granted to them. The 
defend and have entered into contracts which can be heJd 
to be unla{vfuI only in the.event that they adversely affect 

I 

the publicj interest by " unreasonably restraining trade in 
but the pdvate interests of the defendants m ay be disre
garded entirely, and the evidence shows th at, from the 
standpoint of the public interest alone, these contracts 
will inure to the benefit of all the inhabitants of the 
coal producing states, as \vell as of the consumers. The 
defendants need not, and do not, claim that their efforts 
are purely altruistic and solely in the public interest, but 
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they do claim, and believe, that they have shown by un
disputed evidence that the results which they seek to 
attain are as clearly in the public interest as in their own. 
This fact the court has failed properly to appraise. 

The Court admits the need for doing something for the 
coal industry when it says: 

"The evidence before use discloses that the con
dition of the coal industry for many years has been 
indeed deplorable." ( R. 223.) 

It further negatives any idea of improper motive or 
intent on the part of defendants in the formation of Appa
lachian Coals, Incorporated, and accords to them recogni
tion of proper motives and honest efforts to carry them 
into effect, for it says: 

"Before the defendants began operating through 
the Agency, however, they called the attention of 
the Department of Justice to what they were propos
ing to do. Al though, for the reasons hereafter 
stated, we think the plan violative of the Sherman 
Act, it is but due to the defendants to say that the 
evidence in the case clearly shows that they have 
been acting fairly and openly, in an attempt to or
ganize the coal industry and to relieve the deplor
able conditions resulting from over-expansion, de
structive competition, wasteful trade practices and 
the inroads of competing industries." ( R. 222-223.). 

Thus we have, in the Court's own words, a statement 
of a deplorable condition, brought about by known and 
stated causes, with an open and fair effort to improve 
conditions by normal and usual contracts in the coal 
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industry. But while the District Court correctly stated 
the facts, it gave them no weight and concluded as a mat
ter of la'f that the combination was per se illegal. 

We submit, therefore, that the first error made by the 
District Court was in failing to construe and apply the 
statute itJelf, in the light of the facts in this case, and in 
actually d~ciding it upon isolated statements of this Court 
in other l ases in which the facts and issues were either 
wholly di1 erent or where the similarity was at most, only 
partial. ater on we shall attempt to differentiate the 
cases cite by the Court from the instant case, for it is 
believed hat such radical differences exist as to make 
them ina plicable or not controlling here. 

Going o the heart of the decision of the trial court, it 
appears f om the opinion, to be based upon the idea that 
the contra ts between Appalachian Coals, Incorporated, 
and the roducer defendants constitute a price-fixing 
agreement and that any price-fixing agreement is, per se, 
unlawful. 

We sha I now discuss that question, from the stand
point of t e Court, as we understand it, and hope to 
demonstra e that the Court is in error, and that no price 
fixing agr ement was ever intended or made or could 
have been ffective if it had been made. 

In the fi ~ t place, the language of the contracts expressly 
negatives that theory. Appalachian Coals, Incorporated, 
covenants that it "will use its best efforts to sell all the 
coal produced by the producer at the best possible prices 
obtainable." (R. 89.) It then provides how Appalachian 
Coals, Incorporated, shall pro rate orders, "when the 
demand is not sufficient to absorb the output of all pro-
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ducers represented by the Selling Agent." (R.89-90.) It 
thus appears that the Selling _t\.gent is to "use its best ef
forts to sell all the coal produced by the Producer," but 
it is recognized that this cannot always be done because, 
at times, " the demand is not sufficient to absorb the output 
of all producers represented. by the Selling Agent." This 
positive obligation by the Selling Agent "to use its best 
efforts to sell all the coal produced by the Producer," is 
the complement of another provision of the contract 
authorizing it to sell the coal "at the best price or prices 
obtainable under existing competitive conditions." ( R. 
91.) So it is clear that the Selling Agent must sell all 
the coal it can and sell it at the market price. There is 
only one thing that can prevent it from selling all such 
coal, namely, that the demand is not sufficient to " absorb" 
it 

The Court, in its opinion, says: 

"The Selling Agent wil I not be able, we think, to 
fix the market price of coal." ( R. 238.) 

It will thus be seen that the Selling Agent is affirma
tively bound by· the contract to sell at prices which it 
cannot "fix." 

The Court is in error, there fore, when it says that the 
Selling Agent c;is empowered to fix the price at which 
these producers will sell and to refuse to sell at offers 
Jess than that price." (R. 238.) It is bound by the con
tract to sell "at the best price obtainable under existing 
competitive conditions,'' ('R. 9 I ) which means the mar
ket price, and the Court admits that it cannot '<.fix the mar
~et price of coal." (R. 238.) It has no power or author
ity to "refuse to sell" under any conditions. 
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The tact is that the Selling Agent has the power to 
name an ask£ng pr£ce, but £tis its duty to accept some off er 
that is made it, namely, the one that it believes to be the 
best "oqtainable under existing competitive conditions." 
(R. 91. ~ There is no necessary relation between the two. 

Failu e to make this distinction led the Court into an
other er or in applying the decision in the case of Chesa
peake Ohio Fuel Company v. Uni°ted States, 115 Fed. 
610 ( 19 2), to the facts in this case as a decision "almost 
on all fo rs with the case at bar." (R. 238.) In that case, 
a comm ttee of producers actually fixed prices and the 
Agent w s not allowed to sell at lower prices. Its power 
was thus specifically limited. The District Court, com
menting n the decision in the Chesapeake case, said: 

(It) "is very pertinent here, when it is remembered 
that the contract here under consideration restricts 
the ~ight of the producer to sell the coal except 
through the agency. If the agency fails to sell it at 
the rices which have been fixed, his mines must re
main idle; for he cannot sell except through the 
Age cy." ( R. 239.) 

As has been shown above, Appalachian Coals, Incor
porated, as no power to fix prices, but is under a spe
cific obli ation to sell at the best price it can get. It 
would violate the express terms of its contract if it refused 
to sell because it could not obtain the prices which it 
asked. It has no choice in the matter. It must sell "at 
the best price or prices obtainable," ( R. 91) which means 
best market prices, which the Court says it has no power 
to "fix." ( R. 238.) 
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But the Chesapeake & Ohio Fuel Case is distinguish
able on other grounds. In that case, on the facts before 
it the Court declared : 

0 The parties may well be concluded to have in
tended * * * to put an end to competition in the 
district*** by getting all the operators into an agree
ment to sell for a single price, to be fixed by a com
mittee of their number, and to limit competition 
among themselves in markets near and remote, within 
the scope of the agreement" ( p. 623). (I tali cs ours.) 

In the case at bar, however, the defendant producers con
sciously avoided any attempt to get all the operators in 
the district to sell through Appalachian Coals, Incor
porated. ( R. 172.) Unlike the facts presented in the 
Chesapeake & Ohio case there is, therefore, no evidence 
in this case of an attempt to monopolize a local market or 
any other market and the court below found no such 
intent. 

It may also be doubted whether the principles of law 
discussed in the Chesapeake & Ohio case are sound. The 
case was decided prior to the announcement of the "rule 
of reason" by the Supreme Court in the Standard Oil 
case, supra, and it is obvious from the opinion that the 
decision rests on a rule of law later rejected. The Court 
said: 

"* * * Congress has seen fit to prohibit all con
tracts in restraint of trade. It has not left to the 
courts the consideration of the question whether 
such restraint is reasonable or unreasonable, or 
whether the contract would have been illegal at the 
common law or not. The act leaves for considera-
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tion by judicial authority no question of this char
acter; but all contracts and combinations are de
clared illegal if in restraint of trade or commerce 
among the states" (p. 619). 

The t\ule of law applied in that case was specifically 
repudia 1ed by the Supreme Court in the subsequent 
Standar Oil decision, 221 U.S. 1 (1911). 

For t ese reasons, it is respectfully submitted, the 
Chesa·pe ke & Ohio case has no application here. 

At se ral places in the opinion the statement is made 
that the mount of coal offered for sale by Appalachian 
Coals, I~corporated will "affect" prices. For example, 
the Cou1 said: 

"vfhere the parties to such a combination control 
a sub tantial portion of the trade, hov.rever, the unified 
cont ol arising from such combination will neces
saril affect pri'ces, not only as a result of the elimi
natio of competition between the members 
them elves, but also because of the position of lead
ers hi and influence in the trade which the combina
tion ill acquire." (Italics ours) (R. 231.) 

Any a ount of coal offered for sale on any market will 
"affect" t e prices on that market. For example, the 
record in icates that under the abuse called "pyramid
ing," whereby ten cars of distress coal, placed in the hands 
of ten dealers for sale, in any given market, become, on 
that market, one hundred cars, the market price is not 
only "affected" but may be determined. ('R. 164.) The 
effect on the market price of offering ~coal for sale in any 

108 



market depends upon many things, among them the de
mand and the total amount of coal offered. These factors 
make the market price. Other things being equal the 
more coal offered, the less the market price. If all agree
ments are to be condemned which "affect" prices, there 
must be an end of all trade. 

It is also submitted that the court is in error in saying 
that the defendants control "a~ substantial part of the coal 
sold in the markets in which they compete," ( R. 221) and 
"control a substantial portion of the trade." (R. 231.) It is 
true that they have heretofore sold a substantial part of the 
coal sold in some of the markets where they sell, but they 
have no control over any of these markets, or over'. any 
trade therein, but must meet the keenest kind of compe
tition everywhere. Every sale made is made after meet
ing that competition and the contest is constant. The 
evidence is that in every market where this coal is sold, 
other producers are present willing, anxious and able 
to supply all the coal needed in that market. ( R. 484, 
493, 504, 511, 541.) 

The testimony also indicates that the effect of these 
contracts will not be to destroy competition between these 
defendant producers in any market, except to a certain 
extent where the coals are identical in quality. See supra 
P· 36. Even then, there will remain competition be
tween identical coals for the reason that the coals of cer
tain producers being sold under trade names will move 
more freely than the coal of other producers. In this 
regard the testimony shows that the consumer will be 
furnished coal from particular mines if he so specifies. 
(R. 222.) The effect of this situation will be that the 
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producer whose coal does not move freely will insist that 
the sellfng agent meet the competition of the better known 
coal a~d accept such price as will move his coal at ap
proximr tely the same rate as that of the other producer. 
(R. 34 -348, 702.) It has already been shown that the 
contrac s accord with tha t evidence, for the Agent agrees, 
in each case, to sell all the coal that the market will ab
sorb. bsorption, not price, is the factor which deter
mrnes hether or not the coal will be sold. This is in 
recogni ion of the fact that the realization to the pro
ducers will vary as the cost of production varies, and in 
view of the fact that its cost of production is dependent 
upon ru ning time, (R. 1079, 710, 715-716) each pro~ 

ducer w~ll insist that his coal be sold. 

The court also draws a distinction between a corpora
tion "re~ulting from normal growth and development," 
(R. 229) and what it terms "loose combinations," (R. 
227) mef ning groups held together by agreements, and 
seems to r each the.conclusion ~hat the acts of the former 
are to be f reated with more leniency than can' be extended 
to the latter. 

The diktinction made by the Court in favor of the great 
corporati~n as against "loose combinations," ( R. 227) is 
that the f? rmer (in the Steel case a holding company) "is 
ordinarily the product of natural economic forces," (R. 
229) leaving the non sequitur inference that agreements, 
such as we have here, are not. The Court, referring to 
such corporations, further says: "Such organizations have 
grown large ordinarily because of the economic law of 
increasing returns is operative-because internal econo: 
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mies and the elimination of duplication and ·waste make 
operation on a large scale more profitable than in small 
units." (R. 230.) 

The Court seemingly overlooked the fact that these 
defendants, by the organization of the Sales Agency, seek 
to accomplish the identical economies and improvements 
in conditions named by the Court, as appears from Ex
hibit A filed with the answer, ( R. 50, 54-66) and testified 
to by many witnesses. The Court cannot mean that these 
defendants cannot organize for the purpose of accom
plishing those ends simply because they have a "loose 
combination" while a corporation may pursue that course 
simply because it is a "tight" organization. It escapes the 
possibility of having such a meaning applied to what it 
says about corporations, by describing the "loose combi
nations" it has in mind, and says: "Combinations of in
dependent producers, on the other hand, organized to fix 
uniform prices (which it elsewhere says these defendants 
cannot do) for the sale of their products or to eliminate 
competition among themselves (which we have shown 
these defendants have not done), are artificial agreements 
designed to limit the operation of natural economic' 
laws - ." ( R. 230.) 

The present Sales Agency, Appalachian Coals, Incor
porated, is as truly and fully "the product of natural 
economic forces" (R. 229) as any corporation, in the 
nature of a holding company or otherwise, to which the 
Court ·applies that justifying and pardoning phrase. For 
more than sixty years coal has been ordinarily and regu
larly sold by exclusive sales agencies. The evidence dis
closes numerous specific instances. This agency differs 
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from its predecessors only in size, and that difference is 
not very striking when it is compared with Castner, Cur
ran & Bullitt which, for years, sold the entire output of 
coal from the Pocahontas Field (R. 335). The whole 
situati~n of the coal industry has changed. The over
produ tive capacity of the mines has given rise to many 
bad tr de practices, such as shipping coal on consign
ment, distress coal, and pyramiding, all described in the 
eviden~e, injurious to mine owner, labor and consumers, 
to say f othing of the state and municipal organizations 
and general business in the coal states. Coal is in a life
and-deJth struggle with substitute fuels, oil and natural 
gas, an~ with hydro-electric power. There is insistent 
need that such trade practices be eliminated .and that the 
competition with oil, natural gas and hydro-electric 
power be adequately met. None of these things can be 
done b~ individual producers or by a few, but must be 
done b~ an organization of a sufficient number of pro
ducers tp finance it properly. The lower court suggests 
that a c rporation's natural growth may be properly ap
proved ecause "the economic law of increasing returns 
is opera ive," ( R. 230) but surely these defendants are 
not to b condemned because they would lessen the effect 
of the l w of decreasing returns which is operative in 
their cas . 

Assuming that the distincti on drawn by the lower court 
between corporations and other forms of co-operative 
enterprise is sound, let us apply that test to the facts of 
this case. Corporations may be merged to bring about 
integration, to secure additional outlets or facilities, to 
bring about economies in m anagement or overhead, or 

112 



merely to acquire a· business or additional assets at a 
favorable price. Apparently by reference to the Steel 
case, supra, and other cases dealing with mergers and 
consolidations, the lower court would limit such com~ 
binations to the purchase of control through acquisi
tions of stock or acquisitions of physical property. But 
property may consist of intangib1e rights as well as of 
physical property. Does the District Court mean that 
one rule of law is to be appl ied if the assets transferred 
are tangible, and another is to be applied merely because . 
the assets consist of rights that are not tangible? Clearly 
this cannot be the contention of the Government for the 
Steel case involved the control through stock ownership 
of all of the rights and properties of formerly competi
tive units having to do with the production and sale of 
steel. Through this control, the United States Steel Cor
poration had the absolute power to set a price for the 
steel products produced by the companies it controlled 
and to refuse to sell except at that price. It also had the 
power to determine the quantity of steel which should be 
produced by its constituent com panics. \Vhile it may be 
urged that the effect of the contracts in this case is to con
solidate in Appalachian Coals, Incorporated, certain· of 
the rights of these defendants having to do with the sale 
of coal, such rights do not include the power to set a price 
and to refuse to sell at that price or the right to limit the 
production of coal. 

On the contrary, there is imposed upon the defendant, 
Appalachian Coals, Incorporated, by the contracts, an 
affirmative duty and obligation to use its best efforts to 
sell all the coal of all the producers "at the best prices 
obtainable.H 
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In smuch as Appalachian Coals, Incorporated, will 
be a corporation engaged exclusively in selling coal in 
the pen market, the price at which it sells coal will, as 
a prf ctical matter, be determined entirely by market 
pric and will have no necessary relation to costs of pro
duct" on. Under the facts as disclosed in the record here, 
ther being no power to control price, as the court below 

, the coal must necessarily be sold irrespective of 
cost f production. Any arbitrary refusal to sell coal 
woul be a direct violation of this provision of the con
tract. Appalachian Coals, Incorporated, can refuse an 
offer to buy coal upon one ground only, namely, that, in 
its o inion, it is not the best offer obtainable on the 
mar et. This is not some meaningless self-serving con
tract al declaration. Instead, it is the very gist of the 

of th se defendants, namely, to sell more coal and thus 
redu e the cost of production. 

The main purpose of the contracts was not to "fix" or 
contr I prices, but to provide a means whereby more coal 
coul be sold,-to create a means for effecting economies 

sale and production of coal and to attempt to pre
vent he further decline in the use and consumption of 
coal s against competitive fuels which, as we have shown, 
have made and are continuing to make serious inroads 
in the markets of the bituminous coal industry. The 
change in the form of competition between the defendant 
producers in the sale of coal was entirely incidental to 

this main lawful purpose. 

For these reason, we respectfully submit that the court 
was not justified in saying, with reference to these matters: 
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"It is said that this elimination of competition and 
any consequent effect on prices is but incidental to 
the proper purposes of the organization, as in the 
case of U. S. Steel Corporation or the International 
Harvester Company. But it is clear, we think, that 
these are not incidental, but are the very crux of the 
plan. It is upon the elimination of competition 
among the individual producers and the unified con
trol given in offering their product upon the market, 
that the whole plan is predicated." ( R. 225.) 

Here again the Court suggests that if the combination 
assume the form of a corporate merger, consolidation or 
holding company, the elimination of competition be
tween formerly competitive units may be incidental to a 
lawful purpose and therefore not unreasonable. But if 
the combination assume the form of a common selling 
agent the evidence of a law.ful purpose will be disre
garded and the "elimination of competition" will be
come, as a matter of law, "the very crux of the plan." 
No mere price-fixing scheme, if adopted and approved, 
could reach the fundamental evils which it is here sought 
to remedy. The parties to the plan adopted knew that 
a mere price-fixing scheme would be unlawful and like
wise ineffective. 

Even if there were no prohibitive law, coal producers 
would not be able to fix the price of coal by contract, by 
reason of the wide distribution of coal, developed and 
undeveloped, the diversified ownership thereof and the 
competition of other sources of energy. Nobody knows 
this more definitely than the coal people themselves. 
Their situation is similar to that of the farmers. Freed· 
from the prohibitions of the Sherman Act, with full 
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lib~1 ty of cooperation and with but a tenuous and un
exer ised theoretical governmental supervision over price
fixi , the farmers have been unable to exercise the least 
cont ol over the price of their products. So it would be 
wit coal producers, as to price-fixing, and these defend
ants would, therefore, never have attempted the impos
sibl , as they are here charged to have done. 

T consider and determine this case upon the narrow 
theo y that prices will be "affected" is to fail to under
stan the nature and importance of the economic ques
tion involved or to recognize the constructive work 
whi h has been here undertaken. And yet this has been 
don under a statute which forbids only unreasonable 
rest aint of trade. The statute has been so construed by 
the ower court in this case as to forbid both the restora

nd preservation of trade. 

CA ES RELIED ON BY THE DISTRICT COURT 

T e District Court rests its conclusion that the forma
tion f Appalachian Coals, Incorporated, is illegal per se, 
larg ly upon the following decisions of the Supreme 
Cou t of the United States: 

United States v. Trans-Missouri Freight Association, 
166 u. s. 290 ( 1897); 

United States v. I oint Traffic Associ'ation, 171 U. S. 
505 (1898); 

Addyston Pipe and Steel Company v. Uni'ted States, 
175 U. S. 211 ( 1899); 

United States v. Union Pacific R. R., 226 U. S. 61 
(1912); 

United States v. Trenton Potteries Company, 273 
u. s. 392 ( 1927); 
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Amerfran Colu·mn and Lumber Company v. United 
States, 257 U. S. 377 (1921); 

United States v. American Linseed Oil Company, 
262 U. S. 371 ( 1923); 

D,-. l\rf iles ]Jf edical Company v. Park and Sons Com
pany, 220 U. S. 373 ( 1911 ). 

The appellants take the position that the cases cited 
by the Court were decided on facts clearly showing that 
the main and controlling purpose of the agreements con
demned was to remove competition and thereby control 
market prices \vith power to make these agreements 
effective; that the agreements actually resulted t"n estab
li1hing arbitrary prices and that in certain of the cases 
practices w·hich in and of themselves were illegal were 
resorted to, in order to accomplish tbe main purpose of 
the agreements. On the other hand, the evidence in this 
case shows that Appalachian Coals, Incorporated1 V\ras 

formed pursuant to a lawful purpose, namely; to effect 
economies in producing, selling and distributing coal, to 
diminish the forced sale of distressed coal below the 
actual cost of production and without regard to market 
conditions) to eliminate pyramiding, to promote the use 
of coal as against competitive .fuels, to broaden markets, 
etc., and that the elimination of competition, if any. was 
entirely incidental to this lawful purpose. In no case 
cited by the Court were the facts analogous to the case at 
bar, and the decisions are not, therefore, applicable. 

The Trans-Missouri Frei'ght Assodatfon case, supra, 
involved an agreement among eighteen railroad com
panies who formed' an association for the purpose, among 
other things, of fixing the rates for transportation in an 
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area comprising a large part of the United States. The 
purpose was made effective by fining members who failed 
to ~aintain the rates so fi~ed. The rates were arbitrarily 
mad~, because not determmed or affected by competition 
and the parties had the power to enforce them. In hold
ing his combination illegal, the Court emphasized the 
fact that each of the lines was itself a monopoly, so that 
the ublic was necessarily compelled to pay whatever 
rate were determined by the association of competing 
rail~oads. The agreement broadened the field of mo
nopf ly and consolidated it. The Court quoted with ap
proval the following statement from the lower Court: 

"As to the majority of the community living along 
its line, each railway company has a monopoly of the 
business demanding transportation as one of its ele
ments. By reason of this fact the action of this Cor
poratio:11 in establishing the rates to be charged 
largely influences the net profit coming to the farmer, 
the manufacturer and the merchant, from the sale of 
the products of the farm, the workshop and manufac. 
tory, and of the merchandise purchased and resold, 
and also largely influences the price to be paid by 
every one who consumes any of the property trans· 
ported over the line of railway. There is no other 
line of business carried on in our midst which is so 
intimately connected with the public as that con
ducted by the railways of the country** *A railway 
corporation engaged in the transportation of the per
sons and property of the community is always carry· 
ing on a public business which at all times directly 
affects the public welfare. All contracts or combina
tions entered into between railway corporations in
tended to regulate the rates to be charged the public 
for the service rendered, must of necessity affect the 
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public interest. By reason of this marked distinction 
existing between enterpri"ses inherently public t'n 
their character and those of a private nature, and 
further by reason of the difference between private 
persons and corpora.lions engaged £n pn'vate pursu£ts, 
who owe no direct or primary duty to the pu.blic and 
public corporations created for the express purpose 
of carrying on public enterprises, and which, in con
sideration of the public powers exercised in their be
half, are under obligation to carry on the work 
intrusted to their management primarily i'n the inter
est and for the benefit of the community, it seems clear 

1 to me that the same test is not applicable to both 
1 

classes of busineJS and corporations in determining 
the validity of contracts and combinations entered 
i"nto by those engaged therein. * * * (Italics ours) 
(166 u. s. 290, 336.) 

Similarly, in the Joint Traffic Association case, supra, 
the CC>urt considered the legality of an agreement among 
thirty-one railroad companies engaged in interstate trans· 
portation bet\veen Chicago and the Atlantic Sea boa rd 
with respect to the rates of transportation on their lines. 
The defendants attempted to distinguish this combina
tion from that condemned in the Trans-Missouri case. 
This contention was rejected by the Court on the theory 
that the anatural and direct effect of the two agreements 
is the same, viz., to maintain rates at a higher level than 
would otherwise prevail." (171 U. S. 565.) (Italics 
ours.) These two decisions therefore condemn agree
ments between competing railroadst each of which en
joyed a monopoly along its lines, as a result of which 
agreements transportation rates were arbitrarily in
creased above the rates that would have been established 
in a competitive market. 
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Tqe combination of railroad sysltems con.sidered in 
Unitrd States v. Union Pac£ftc R .R., s.upra, was similar 
in p~rpose and effect. 

I 

Inj the Freight Association and J oint Traffic AsJOcia. 
tfon ~ases, supra, the Court dccla red that the "rule of 
reasqn" was inapplicable to cases arising under the Sher
man IAct. In Standard Oi'! Company v. United States, 
221 U. S. l, the Supreme Court specifically overruled 

' 
these! dicta, hut indicated that the Joint Traffic Associa-
tion hnd Trans·.Z\.fissouri Association cases had neverthe
less ~een correctly decided on the facts presented. With 
refer~nce to the scope of these nvo decisions the Court 
decl~red: 

I 

! 
1 "But, it is said, pe rsuasive as these views may be, 
they may not be h ere applied, because the previous 
¢ecisions of this <:ourt have given to the statute a 
~eaning which expressly excludes the construction 
)¥hich must result from the reasoning stated. The 
¢ases are United States v. Freight Association, 166 
p. S. 290, and United S tates v. Joi'nt Traffic Associ· 
¥tion~ 171 U. S. 505. Both the cases involved the 
legality of the combinations or associations of rail· 
roads eng~ged in interstate commerce for the pur· 
pose of controlling the conduct of the parties to the 
*ssociation or combination in many particulars. The 
~ssociation or co1nbination was assailed in each case 
~s being in violation of the statute. It was held that 
they were. It is undoubted that in the opinion in 
each case general language was made use of, which, 
when separated ·f rom its context, would just ify the 
conclusion that it was decided that reason could not 
be . resorted to for the purpose of determining 
w hether the acts complained of were within the 
statute. It is, however, also true that the nature and 
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character of the contract or agreement in each case 
was fully referred to and suggestions as to their un
reasonableness pointed out in order to indicate that 
they were within the prohibitions of the statute. As 
the cases cannot by an possible conception be treated 
as authoritative without the certitude that reason 
was resorted to for the purpose of_ deciding them, it 
follows as a matter of course that it must have been 
held by the light of reason, since the conclusion could 
not have been otherwise reached, that the assailed 
contracts or agreements were within the general 
enumeration of the statute, and that their operation 
and effect brought about the restraint of trade which 
the statute prohibited. This being inevitable, the 
deduction can in reason only be this: That in the 
cases relied upon it having been found that the acts 
complained of were within the statute and operated 
to produce the injuries which the statute forbade, 
that resort to reason was not permissible in order to 
allow that to be done which the statute prohibited. 
This being true, the rulings in the cases relied upon 
when rightly appreciated were therefore this and 
nothing more: That as considering the contracts or 
agreements, their necessary effect and the character 
of the parties by whom they were made, they were 
clearly restraints of trade within the purview of the 
statute, they could not be taken out of that category 
by indulging in general reasoning as to the expe
diency or non-expediency of having made the con
tracts or the wisdom or want of wisdom of the statute 
which prohibited thei r being made ... " 221 U. S. 1, 
64, 65). 

· In that case the defendants were engaged in a private 
business enjoying monopolistic privileges. But even if 
the test applied in the Trans-Missouri and Joint Traffic 
Association cases is applicable to the case at bar, it ap-
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pears that Appalachian Coals, Incorporated, was not 
forf11ed for the purpose of eliminating competition and 
in fat t cannot achieve monopoly. 

T~e Addyston Pipe and Steel Company case, supra, 
invo ved an agreement among six corporations manufac
turi g and selling iron pipe. The agreement was entered 
into ror the purpose and with the effect of enhancing the 
pric of pipe. The defendants in that case controlled 
and dominated the cast iron pipe market in a large 
num er of states so that they were in fact able to control 
the rices in those states. In order to make the agree
ment effective, the defendants, by elaborate articles of 
assoc' ation, followed by a series of · secret meetings, 
formed a "bonus territoryn and arranged, by a system of 
false I bidding, for the elimination of all competitive bids 
in favor of the company to whom the association had as
signed a particular monopoly in a particular territory. 
This combination was held to be in violation of the 

Shelan Act. 
It · s, however, utterly unlike the case at bar. It was 

an a reement among those dominating the market. It was 
ente~bd for the purpose of increasing prices, and actually 
resulked in such increase. It was entered into in secrecy 
and diade effective by deception of the consuming public. 

In the case at bar the agreement was openly arrived at. 
There is no deception of the public. There is no intent 
to increase prices and the record conclusively shows that 
these defendants will not have the power to dominate any 
market in which their coal is sold, or fix the market price 
therein, but that on the contrary the price of coal will be 
determined in an open competitive market. In the Addy· 
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stone Pipe and Steel Company case, the defendants both 
had and exercised the power to fix prices. 

The case of United States v. Trenton Potteries, supra, 
involved the legality of a combination to fix prices by 
those controlling 82% of the business of manufacturing 
and distributing vitreous pottery throughout the entire 
United States. The respondents, twenty individuals and 
twenty-three corporations, had been convicted in the Dis
trict Court of the United States for the Southern District 
of New York of violating the Sherman Anti-Trust Act. 

"The trial court charged, in submitting the case 
to the jury, that if it found the agreements or com
bination complained of, it might return a verdict of 
guilty without regard to the unreasonableness of the 
prices fixed, or the good intentions of the combining 
units, whether prices were actually lowered or raised 
or whether sales were restricted to the special job
bers, since both agreements of themselves were un
reasonable restraints." (p. 395.) 

The Circuit Court of Appeals for the Second Circuit 
reversed the judgment of convictions on the ground that 
there were errors in the conduct of the trial. On appeal 
to this Court it was urged on behalf of the Government 
that the Circuit Court of Appeals erred in holding in 
effect " (I) that the trial court should have submitted to 
the jury the question whether the price agreement com
plained of constituted an unreasonable restraint of 
trade." ( p. 39f.) Other errors were also urged. 

In reversing the judgment of the Circuit Court of 
Appeals this Court declared: 

"The aim and result of every price-fixing agree
ment, if effective, is the elimination of one form of 
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[competition. The power to fix prices, whether 
r easonably exercised or not, involves power to con
trol the market and to fix arbitrary and_ unreasonable 
~rices. The reasonable price fixed today may through 
economic and business changes become the unreason
able price tomorrow. Once established, it may be 
fiaintained unchanged because of the absence of com
f etition secured by the agreement fo r a price reason
r ble when fixed. Agreements which create such po
~ential power may well be held to be in themselves 
unreasonable or unlawful restraints, without the 

[

cessity of minute inquiry whether a particular price 
reasonable or unreasonable as fixed and without 

lacing on the government in enforcing the Sherman 
aw die burden of ascertaining from day to day 

whether it has become unreasonable through the 
mere variation of economic conditions. Moreover, 
in the absence of express legislation requiring it, we 
should hesitate to adopt a construction making the 

iff erence between legal and illegal conduct in the 
eld of business relations depend upon so uncertain 
test as w hether prices are reasonable-a determina, 

ion which can be satisfactorily made only after a 
omplete survey of our economic organization and a 
hoice bet\:veen rival philosophies. Compare United 
tat es v. Cohen Grocery Co. 255 U. S. 81; I nterna-

ional Harvester Co. v. Kentucky, 234 U. S. 216; 
Nash v. United States, supra. Thus viewed, the 
Sherman law is not only a prohibition against the 
~nfliction of a particular type of public injury. It 'is 
a limitation of rights, * * * which may be pushed to 
evil consequences and therefore restrained.' Stand
ard Sanitary Mfg. Co. v. United States, 226 U.S. 20, 
49" (273 U . S. 397-398.) ( Italics ours.) 

This Court was speaking of an agreement fixing prices 
among those dominating and controlling the sale of vitre-
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ous pottery throughout the United States, and having the 
"power to control the market and· to fix arbitrary and un
reasonable prices." It was a price agreement made among 
ostensible competitors. The power of these competitors 
was so great that the price could " be maintained un
changed because of the absence of competition secured by 
the agreement for a price reasonable when frxed ." It is 
also obYious that the main and controlling purpose of 
such an agreement between ostensible competitors in an 
open market was to eliminate price competition. 

The case at bar is utterly different The evidence with
out exception shows that Appalachian Coals, Incorpor
ated, will not be able to set the market price for coal in 
any market where its coals will be sold. The trial court 
so found. Consequently it will not have the power to fix 
arhitrary and unreasonable prices. The price of coal will 
continue to be set in an open competitive market. Unlike 
the agreement involved in the Trenton P otten.es case, the 
contracts with Appalachian Coals, Incorporated, were 
publicly and openly arrived at. All sales will be made 
through Appalachian Coals, Incorporated, so that there 
will be no deception of the public with respect to osten
sible competition between defendant producers. No price 
has been fixed or proposed by agreement, so that, in fact, 
the question of the reasonableness of a fixed price is not 
presented. And finally, the evidence in this case conclu
sively establishes that the purpose of the formation of 
Appalachian Coals, Incorporated, was not to eliminate 
competition but, among other things hereinbefore set out, 
to achieve economies in production and selling ; to mini
mize certain practices necessitating the sale of coal below 
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the ~ost of production with resultant loss to the public, 
to l~bor and to the industry and to provide more efficient 
mac~inery for the marketing of coal than had existed 
prio~ to its organization. 'fhe doctrine that each case 
must turn on its own facts and circumstances (American 
Fou~dries v. Tri-City Counci/J 257 U. S. 184, 206, 
[1 9~1] ; .ZV.laple Flooring Association v. United States, 
268 !U. S. 563, 579 [1924]) is peculiarly applicab1e to 
case$ arising under the Sherman Act and this case de
man~s its application here. In any event tnere is no rule 
of iqterpretation which would extend the holding of the 
Sup~eme Court in the Trenton P otteries case beyond a 
pric~ fixing agreement between ostensible competitors in 
an ~pen market having the purpose and effect of con

trollf ng market prices. 
T~is Court in the Trenton Potteries case stated that 

whether or not a particular price was reasonable was so 
d.iffi¢ult of determination that it would make "the differ
ence! between legal and illegal conduct depend upon so 
uncejrtain a test" that the Supreme Court was loathe to 
adopt it. We likewise submit that the-test applied by the 
Disthct Court, namely, that the combination has power 
to "~ffect" prices, is so uncertain in its meaning that it 
wou1d bring into serious doubt the constitutionality of 
this, ia criminal statute. See Cline v. Frink Dairy Co. 
274 tJ. s. 445 ( 1927). 

The cases of Amer-t"can Column and Lumber Company 
v. United States and United States v. American Linseed 
0£1 Company, are also distinguishable. In the recent 
case of '}JI[ a pie Flaor£ng Manufacturers' Association et al. 
v. Un£ted States, 268 U. S. 563 ( 1925), the Supreme Court 
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had occasion to review its holding in the American Col
umn and Lumber andt American L£nseed Oil Company 
cases. With reference to these cases the Court declared: 

"It should be said at the outset, that in considering 
the application of the rule of decision in these cases to 
the situation presented by this record, it should be 
remembered that this Court has often announced that 
each case arising under the Sherman Act must be 
determined under the particular facts disclosed by 
the record, and that the opinions in those cases must 
be read in the light of their facts and of a clear recog
nition of the essential differences in the facts of those 
cases, and in the facts of any new case to which the 
rule of earlier decisions is to be applied. (268 U. S. 
579.) 

* * * * * 
"The court held that the defendants in those cases 

were engaged in conspiracies against interstate trade 
and commerce because it was found that the character 
of the information which had been gathered and the 
use which was made of it led irresistibly to the con
clusion that they had resulted, or would necessarily 
result, in a concerted effort of the def end ants to cur
tail production ·or raise prices of commodities 
shipped in interstate commerce. The unlawfulness 
of the combination arose not from the fact that the 
defendants had effected a combination to gather and 
disseminate information, but from the fact that the 
court inf erred from the peculiar circumstances of 
each case that concerted action had resulted, or would 
necessarily result, in tending arbitrarily to lessen pro
duction or -increase prices" ("268 U. S. 584, 585). 
(I tali cs ours.) 

This is the most recent declaration by this Court with 
reference to the precise holding in the cases relied upon 
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by he Government. A~ thus defined by this Court, 
tho e decisions are obviously distinguishable from the 
facis at bar. In this case there is no evidence in the 
recdrd that the operation of Appalachian Coals, In
cor~orated, will tend "arbitrarily to lessen the production 
ori· crease prices." This distinction is fundamental. 

he case of Dr. M if es Medical Company v. Park and 
Son Company, supra, involved a series of agreements be
twefin a manufacturer, retailers and wholesalers to main
tain a resale price established by the manufacturer. No 
sim lar combination is presented in the case at bar. 

~
e confidently invoke the principle that every case of 

thi kind must be determined upon its own particular and 
pe liar facts. 

he G overnment's contention in the court below was 
tha the contracts between the defendants, Appalachian 
Co Is, Incorporated and the defendant producers were 
inte ded to be, and are a price-fixing scheme, and, 
the 1efore, unlawful. As a: necessary basis for that con
tention, the Government denied that the true purpose of 
thoJe agreements was to effect the various economies, 
corJlection of abuses and broadening of the markets for 
coa~ herein discussed, with some voluntary suggestions as 
to other ways by which those ends might have been at
tai~~d. This contention, and the assertions found neces· 
sar~ to sustain it, are contrary to the undisputed evidence. 
We submit that we have herein affirmatively shown that 
there is no basis, in fact, for the Government's contention. 

CONCLUSIONS 

This case is unique because the Sherman Act is invoked 
under conditions diametrically opposite to the conditions 
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it was intended to meet. It is not here invoked by the 
Government to curb monopoly and restraint of trade ac
companied by the imposition of arbitrary prices, but to 
prevent the application of a normal and tried method of 
selling coal in an effort to aid a prostrate and vital 
industry. 

It is unique because the defendants invoke the Sherman 
Act and the principles it embodies, upon the ground that 
the circumstances leading up to the contracts under inves
tigation, the terms of the contracts themselves, the intent 
of the parties and the necessary results from carrying 
these contracts into effect, demonstrate that these contracts 
are in the public interest, which the Sherman Act was 
intended to protect and promote. The true intent and 
effect of these contracts can be determined only in the light 
of all of these antecedent conditions. Upon this basis, we 
ask no judicial relaxation of the Sherman Act, but rely 
upon its true purpose and meaning when applied under 
the facts and circumstances shown in this case. To inter
pret and apply the Sherman Act to the facts in this case 
as herein contended, will, we submit, have the effect of 
giving to that Act the practical meaning and force that 
it was intended to have. 

Finally, this case is unique because all the representa
tives of the public who appeared or testified in the case, 
including producers of coal in competition with the de
fendant producers, wholesale and retail dealers, con
sumers and representatives of the railroads that transport 
the coal, unanimously agreed that the sales plan under 
attack herein would inure to the benefit of all concerned. 
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For the reasons and upon the authority of the cases 
aboye cited, it is respectfully submitted that the decision 
of t~e District Court should be reversed. 

Respectfully submitted, 

WILLIAM J. DONOVAN, 

EDGAR L. GREEVER, 

SoNcitors for the Appellant. 
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APPENDIX I 

(Analysis of Competitive Markets) 

THE EFFECT OF THE ORGANIZATION AND 
OPERATION OF APPALACHIAN COALS, 

INCORPORATED ON COMPETITIVE 
CONDITIONS IN THE BITUMI-

NOUS COAL INDUSTRY 

A. THE POSITION OF APPALACHIAN COALS, 
INCORPORATED AS A COMPETITIVE 

FACTOR 

1. The Percentage of Production of Appalachian 
Coal.r, Incorporated Ea.rt of the M i.rsi"ssippi River 
and in the Appalachian Territory. 

The District Court found that: 

"The total production 0£ bituminous coal in 
States east of the Mississippi River, together with 
the total production of the defendant producers and 
the total production in the Appalachian Region, to· 
gether with the percentage of production of the de
fendant producers and the percentage of production 
of the Appalachian Region for the year 1929, is as 
follows: 

Defendant Tonnage 
(Gov. Ex. 3, Table I) 

Outside (non-member) 
('non-captive) 

131 

58,011,367 (1) 

20,541,841 (2) 



(Gov. Ex. 3, Table I I) 

Surrounding Territory 

Captive Mines (Gov. Ex. 3, 
Table III) 

rod uction east of 

78,553,208 
12,000,000 

90,553,208 

16,455,001 

107,008,209 

(3) 
(4) 

(5) 

(6) 

(7) 

Mississippi R iver 484,786,000 (8) 
ercentage of total production 
east of Mississippi River 
Represented by d~fendants' 
production (Lines (1) and 
(8) 11.96 

ercentage of total Appa-
l Iachian territory production 

(including captive) repre
sented by defendants' pro-
duction (Lines ( 1) and (7) 54.21 

Percentage of total Appa
lachian territory production 
(not including captive but 
including surrounding ter
ritory) represented by de
fendants' production (Lines 
( 1) and (5) 64.00 

ercentage of total Appa
lachian territory production 
(not including captive mines 
or surrounding territory) 
represented by defendants' 
production (Lines ( 1) and 
(2) 74.4 

(Findings of Fact No. 29, R. 179.) 
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The figures given above require some explanation. The 
figure of 12,000,000 tons production in 1929 of the "Sur
rounding Territory" means production from territory 
immediately surrounding what is referred to in this case 
as the Appalachian territory. With respect to the coal 
produced in this surrounding territory the District Court 
has found that: 

"The coal produced in the surrounding territory 
is the same kind of coal as that produced in the Ap
palachian territory and is suitable for the same pur
poses and availabl_e to the same markets, generally 
on the same freight rates, and for all practical pur
poses might have been included in the territory de
scribed as Appalachian territory.,, ('Findings of 
Fact No. 29, R . 181.) 

The court then describes the location of this territory 
and finds that: 

"The operators were invited to the meetings, but 
there were scattered people around Chattanooga 
and Knoxville, Tennessee, who thought they had 
some advantage in the local markets and would be a 
little better off by not coming in. On the Virginia 
side, between the Virginia District and the Smoke
less District, there are coal producers whose volatile 
matter is slightly lower than in the high volatile dis
tricts, and they thought they would have a little a~· 
vantage in the markets by staying out of the organi
zation. 

"On the K. & M. Railroad and the Kanawha 
River, some producers have river facilities for the 
shipment of coal on the Ohio which gave them a 
competitive advantage, and led them to stay out." 
(Findings of Fact No. 29, R. 181.) 
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It] is therefore apparent th a t the tonnage of the coal' 
ope~ators in the "Surrounding Territory" must be in· 
clud~d in the calculation, on a percentage basis) of the 
competitive position of the defendant producers whD' 
mak~ up Appalachian Coals, Incorporated. 

T&e other figure that requires comment is that of the 
tonn~ge produced by captive mines. The District Court 
fou~d that~ 

! "Captive mines are mines owned by consumers of 
!coal in connection w ith their individual business. 
tfhe output of these mines is substantially non-com-
1petitive with the coal of the defendants. The owners 
!of captive mines do not ordinarily sell a large 
!amount of their coal in competitive markets. 
jSome of the companies owning captive mines can· 
!not, under present depressed conditions of industry, 
!absorb the output of their mines and, therefore) 
1,offer a part of their production for sale in com
!petitive markets. But these mines have not been' 
!purchased for the purpose of selling their output, 
iand future needs of their owners constitute the 
!primary consideration in their operation; and with 
la return to normal business conditions their output 
iwill not be a material factor in th e commercia~ 
jmarket. (Findings of Fact No. 29, R. 180.) 

Tpis finding of fact is assigned as error by appellants 
and the re~ord contains testimony that at all times a sub
stantial percentage, but, of course, not all, of the pro
duction of captive mines is sold in the open market 
( R. 420, 724-726.) 

The correct percentages are therefore as follows: 

(a) l J.963, representing th e percentage of the 
total production of bituminous coal east of the 

134 



Mississippi River that is produced by the de
fendant producers who make up Appalachian 
Coals, Incorporated; 

(b} the figure for the percentage of the production 
of the Appalachian territory that is produced 
by the defendant producers lies somewhere be
tween 54.21 % (which figure includes in the 
total production of the Appalachian territory 
the total production of captive mines) and 
64.00% (which figure entirely excludes the 
production of captive mines in calculating the 
total production of the Appalachian territory). 

Both of these figures properly include the pro
duction of the "Surrounding Territory." 

The figure of 74.4% , as found by the District Court, 
only has validity in so far as it represents the action of the 
Cincinnati meeting of coal operators in fixing a certain 
area and a certain percentage of the production of that 
area for the purpose of d.etermining whether or not the 
contracts between the coal producers and Appalachian 
Coals, Incorporated should become effective. The area 
fixed for this purpose arbitrarily excluded the " Sur
rounding Territory" and the tonnage of that area for 
the reason, as found by the District Court, that producers 
located in that territory did not wish to join Appalachian 
Coals, Incorporated, and also excluded entirely, for the 
same reason, the production of captive mines. But in 
determining the competitive strength of Appalachian 
Coals, Incorporated, the production of the "Surrounding 
Territory" should be included in its entirety ·and at 
least a part of the production of captive mines should be 
included. The whole of the production of captive mines 
is potentially competitive. It is impossible to determine 

135 



at exactly what point between the figures of 54.21 3 and 
64.00o/o the correct figure lies because there are no figures 
in eiistence showing the sales by captive mines in the 
ope market. However, the evidence referred to above 
is s fficient to \varrant a conservative assumption that 
the 1 orrect figure is about 60% . 

2. The Interchange.ability of Coals Produced in 
the Appalachi'an Territory wi'th Coals Produced 
i'n Other Territories for All Purposes. 

T roughout this Appendix I reference will be made 
to t1e production of the Tug River, Pocahontas, New 
Riv9r and Winding Gulf fields located in Southern West 
Vir~inia. These are the great low volatile or smokeless 
coal fields of this country, ( R. 656), as distinguished 
from the high volati le Appalachian and other bitu
minuous coal fields. Coal from these fields is an ex
tre1ly high grade lm.v volatile coal and is sold as smoke
less oal in both the eastern and western markets. This 
coal has a broader market than any other. ( R. 657.) It 
is used for practically every purpose for which any coal 
coal can be used and its use has been growing very rapidly 
in hicago, Cleveland, Detroit and all cities where they 
are nsisting on smokeless fuel and where smoke ordi
nan es exist (R. 656-657). The District Court found that 
this coal is generally competitive with coal from the Ap
palachian region. (Findings of Fact No. 30, R. 183.) 

In the petition, paragraph X, it is alleged that 
"Appalachian coal is superior in quality to the coal pro
duced i'n Indiana, Illinois and Ohio. The pig iron and 
glass industries can and do use Appalacliian coal, but 
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these industries can not use Indiana, Illinois or Ohio coal 
because of its sulphur content" (R. 16) . This was denied 
in the Answer, paragraph X. (R. 38.) 

The findings of fact of the District Court fully sustain 
appellants' position. As to the glass industry, the court 
found that: 

"Referring to the allegation in the petition, Para· 
graph X, page 23, as to the glass industry, it is found 
that for glass making, with the exception of a very 
small amount (about one-half of one per cent. of 
the total used for this purpose )-any kind of coal can 
be used, including coal from Indiana, Illinois, or 
Ohio, and natural gas and producer gas are very 
extensively used for this purpose." (Findings of 
Fact No. 28, R. 177.) 

--As to the pig iron industry, the District Court found 
that: 

"Coals from Pennsylvania and the Appalachian 
region can be and are interchanged for use in coking 
and gas making. The use of coal ·for metallurgical 
purposes is for the smelting and refining of pig iron 
and the refinement of other ores. In these industries 
coal is used to make coke and the coke in turn is used 
in the smelting and refining processes. For this pur
pose, by-product coke ovens are used almost entirely. 
Of the total number of by-product coke ovens in the 
markets in which Appalachian coals a~e sol~, 77:6 
per cent used coal from their own captive mmes rn 
1929. Referring to the allegation in the petition, 
Paragraph X, page 23, as to the pig iron industry, 
it is found that Illinois coal and some Indiana coals 
have been successfully used in coke making, a?d 
therefore in the pig iron industry, and substantial 
tonnages of Illinois coal are now being used for 

137 



~hat purpose. Coals from Pennsylvania can be used 
for any purpose for which Appalachian coals can be 

sed, including metallurgical purposes.,, (Findings 
f Fact No. 28, R. 176-177.) 

In ad di ti on to the issues raised by the pleadings and 
<lisp sed of in the findings of the court quoted above, the 
Dist ict Court made several general findings as to the 
inter hangeability of these coals for other purposes. It 
foun that: 

"For steam and all uses, excepting Ohio coals for 
etallurgical uses, Indiana, Illinois or other coals 

an be used instead of Appalachian· if the cost war
ants. A difference in the delivered price of coal of 

from a few cents to ten cents per ton will cause a 
t hange from one coal to another." (Findings of Fact 
No. 28, R. 177.) 

AI o, it found that: 

"For domestic purposes coals from any field can 
nd are now interchanged with coals from the Ap
alachian region. High sulphur coal can be, and is, 
sed in gas making, its use depending upon the final 
ost of making gas, after considering cost of coal plus 
ost of removing sulphur." (Findings of Fact No. 
8, R. 177.) 

T e District Court in its findings also referred to the 
fact that often firing equipment is designed to burn acer
tain kind of coal and that frequently plant managers, 
engineers and firemen are reluctant to change from one 
kind of coal to another but the findings of fact quoted 
above and the abundant testimony in the record on which 
these findings are made fully support the statement that 
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coal from the Appalachian territory must meet competi
tion from all other coals for practically all uses to which 
coal can be put and that it has no peculiar qualities, other 
than a general reputation for being "one of the best high 
volatile coals" (Findings of Fact No. 28, R. 178-179) 
that in any way tend to minimize the force of competition 
of coal produced in the other producing regions of this 
country. 

3. The Productive Capacity of the Min es of De
f end ant Producers and of Non-def end ant Pro
ducers and Potential Undeveloped Capacity In 
the Appalachian T erritory. 

Coal, unlike a manufactured article, can only be pro
duced if it exists and the existence of a developed ca
pacity to produce coal has an important bearing on the 
competitive strength of any group of coal producers. The 
productive capacity of the mines of defendant and of 
non-defendant producers in the Appalachian territory is 
therefore of major importance. 

The District Court found that: 

"The capacity of the non-de·fendant mines in the 
Appalachian region is 82,660,760 tons, as against a 
capacity in the defendant mines of 86,628,880 tons. 
The present yearly capacity of all mines in Southern 
West Virginia, Virginia, eastern Kentucky and Ten
nessee is 245,233,560 tons, based on an eight hour 
working day. This excess capacity over actual pro
duction could be brought into production at moder
ate expense and with reasonabl,e promptness." (Find
ings of Fact No. 47a, R. 207.) 
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The annual capacity of all m ines referred to above is 
derived from the mine rating statistics compiled by the 
railrbads pursuant to Section 12 of the Transportation 
Act bf March 1, 1920. In general this section requires 
all r~ilroads to maintain mine ratings reflecting present 
instaf1ed productive capacity and to distribute railroad 
cars ;equitably between the tnines on the basis of these 
ratin~s. All figures given above represent an annual pro-
d 

J. • 
ucuve capac1 ty. 
I n laddition to this instaJled capacity, the District Court 

foun dt that in the Appalachian territory alone coal exists 
in sJch abundance that there are approximately 3,240,-
000 ~cres of coal land, containing more than 17,900

1
000,-

000 tons of recoverable coal, that are not now being de· 
velofied or mined. The finding of the court is as folJows: 

I "In the eight districts in the A ppalachian region 
alone, not held by any operating company or by any 
daptive company, there are approximately 760,000 
~cres, containing more than 4,300,000,000 tons of re-
4overable coal. In addition to that amount, in the 
~ame territory, owned by captive companies and not 
oeing operated, or owned by operating companies 
.J.rho are using only a very small proportion of their 
tloldings, there is an additional 860,000 acres, con· 
t~ining more than 4,6001000,000 tons of coal. With· 
ip the twenty-four counties in which the defendant 
producers are located, and immediately adjacent to 
them, on rail roads already operating and in existence, 
with the exception of short, feeder extensions, there 
are over 1,620>000 acres of coal bearing land, con
taining approximately 9,000,000,000 net tons of ~
coverable coal, comparable both in quality and min· 
ing conditions with the coal now being mined in t~at 
region. The opening up of this acreage would in· 

140 



volve only the extension of short branch lines from 
the railroads and the building of mining plants. The 
price of these lands at the present time would be less 
than half of the value of two or three years ago, and 
considerably less on a royalty basis. Coal produced 
from these districts is available for any market in 
which Appalachian coal is sold. Conditions in the 
coal industry are such that new companies are free 
to enter the business of producing and marketing 
coal in competition with existing companies." (Find
ings of Fact No. 48, R. 207-208.} 

The situation then is that there are two backlogs of 
coal ( 1) present installed productive capacity and ( 2) 
potential and undeveloped productive capacity. All of 
this enormous excess capacity, the District Court found, 
could be brought into actual production at moderate ex
pense and with reasonable promptness and, further, that 
conditions in the coal industry are such that new com
panies are free to enter into competition with existing 
companies. The existing annual capacity of the mines 
of defendant and non-defendant producers in Appala
chian territory is 169,289,640 tons (R. 1027), or almost 
twice the production of 90,553,208 tons in 1929. (R. 179.) 
The capacity of non-defendant producers in Appa
lachian territory is alone almost equal to the produc
tion of the entire region in 1929. The untapped reser
voir of nearly 18 billion tons of recoverable coal is suffi
cient to furnish coal for almost 200 years if coal continues 
to be produced at the rate of production of the year 1929.* 

•The production of defendant and non-defendant producers and of the 
surrounding territory in 1929 was 90,553,208 tons (R. 179). This indicates 
3 coal supply at this rate of p roduction for 198 years. 
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In th~ bituminous coal industry, producers must con
tinue to {neet p otential competition from these abundant 
sources of supply. This is in marked contrast to the an
thracite ~oal industry in which all available coal will be 
entirely fonsumed w ithin a comparatively short period. 
Economi~ts have long recognized that under the competi
tive system the abil ity of producers to come into the busi· 
ness is a~ effective check on high prices, and experience 
in the b~tuminous coal industry shows that in times of 
high pri¢es there is a substantial increase in the number 
of mines pperated and in the production of coal. ( R. 1027-
l 028. ) )These factors a re therefore vital to a proper 
understanding of the competition which Appalachian 
Coals, In.corporated, has to meet. 

4. Competition from Substitute Fuels 
Such as Oil and Natural Gas. 

The Findings of Fact of the D istrict Court as to this 
important competitive factor are as follows: 

I 
"(~) Consumption of coal in a ll of the industries 

whiqh are its largest users has sho"vn a substantial 
relat~ve decline for some years and this is likely to 
confinue for some time. "fhe actual decrease is 
parttr due to the industrial condition but the rela
tive ~ecrease is progressing, due to entirely other 
causes. Coal has been losing ground rapidly for a 
number of years to substitute fuels as a source of 
lightt heat, and power. It has been losing markets to 
oil, natural gas, and 'vater power, and has also been 
losing ground due to greater efficiency in the use of 
coal. T he coal industry in 1916 furnished 72% of 
the total supply of energy from mineral fuels and 
water power in the United States. In 1919t this had 
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dropped to 64.63 . In 1929, it had dropped to ap
proximately 543. During the same period, from 
1919 to 1929, natural gas and oil had increased from 
17.9% to 32.1 %, and water power from 4.7 to 7.33. 
The increase in the use of coal over the decade from 
1920 to 1930 was almost negligible, although the 
increase in heat, light, energy and power used was 
rapid. (Slight absolute increase of coal from 1916-
1929.) These percentages are not strictly accurate 
because gasoline was excluded from the competi
tion in 1916 and the entire coal industry was in
cluded in that year, but later only the soft coal 
industry. 

" ( f) The relative proportion of energy used in the 
United States furnished by coal has been decreasing 
steadily since 1909, while that furnished by oil, gas 
and water power has been increasing. This change 
has become more rapid during the last few years, due 
to the development of both oil and gas fields. Based 
upon the assumption that bituminous coal would have 
maintained the upward trend prevailing between 
1900 and 1915 in percentage of total ~nergy supply 
in the United States, the total substitution between 
1915 and 1930 has been equal to more than two hun
dred million tons per year. The number of domestic 
oil burners in use has increased more than sixty-fold 
(12,500 to 774,500) from 1921to1931. In addition 
there are 42,500 commercial oil burners in use. About 
fifty per cent of all oil burners, both domestic and 
commercial, are in the markets in which Appala
chian coals are sold." (Findings of Fact No. 9 ( e), 
( f) , R. 160-161. ) 

These are, of course, general findings and the situation 
as it exists in particular markets will be set forth here
inafter. Attention is directed to Defendants' Exhibit 24 
(R. 1052B) for a graphic presentation of the increasing 
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inroads eing made by water power, natural gas and pe
troleum on bituminous coal as sources of energy in the 
United tates. This exhibit shows the increasing im
portanc of petroleum and natural gas, particularly since 
1926 an during the years 1930 and 1931. 

The d splacement of more than 200,000,000 tons of coal 
annuall by substitute fuels has necessarily narrowed the 
market or coal and intensified the competition of coal 
produce sin their efforts to retain their markets. 

5 The Declining Consumption of Coal by 
Railroad and Industrial Users as a 

Competitive Factor. 

ition to the displacement of more than 200,000,-
000 tons of coal annually by substitute fuels, it has been 
estimate that the more efficient burning of coal by rail
roads, i dustrial users and public utilities has resulted in 
an annu I decrease of approximately 101,000,000 tons of 
coal use by those large users. This is shown by the find
ing of t e District Court that 

" he railroads have improved combustion methods 
and reduced their fuel consumption from 1916 to 
192 by 32,000,000 tons. In freight service, their 
con~umption of coal per thousand freight ton mil~s 
droJj>ped from 164 pounds in 1919 to 125 pounds rn 
192~.* The electrical industries decreased consump
tion of coal per kilowatt hour from approximately 
3.2 pounds to 1.6 pounds,t and thereby reduced their 

*lo "The Compet itive Position of Coal in the United States" (1931) pub
lished by the National Industrial Conference Board the following statement 
appears: "Comparison of average performances ,..with the best indh•idual loco· 
motive records indicates that the progress made during the past decade has 
by no means reached its ultimate goal." (At p. 117.) . 

t In the same book mentioned in note (•) the following statement appears. 
''A fuel consumption of l pound per kilowatt hour may be expected." (At P· 
62.) 
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requirements for coal in excess of 47,000,000 tons. 
Efficiency in the smelting of pig iron decreased the 
consumption of coal in relation to the pig iron made 
by 10,000,000 tons. The saving in by-product coke 
manufacture over the beehive system amounted to 
12,000,000 tons." (Findings of Fact No. 9(f), R. 
161.) 

This represents a further substantial narrowing of 
the market for coal and, as in the case of substitute fuels, 
is a factor that intensifies competition in the sale of coal. 

B. THE POSITION OF APPALACHIAN COALS, 
INCORPORATED, AS A COMPETITIVE 

FACTOR IN THE COAL CONSUM· 
ING MARKETS IN THE ST ATES 

NORTH AND WEST OF THE 
OHIO RIVER. 

The principal markets in which coals produced in the 
Appalachian territory are sold are in the states north and 
west of the Ohio River. Thus, in 1929, (the last year for 
which complete consumption and distribution figures are 
available,) 65,947,037 tons or about 75% of the total 
tonnage shipped from this territory was shipped into the 
markets north and west of the Ohio River.* These 
markets are recognized as the most competitive coal con
suming markets in the United States and this is particu
larly true of the states of Ohio, Michigan, Indiana and 

. •Out of 87,667,139 tons shipped from this territory, 6S,947,037 tons went 
mt~ these markets. This cafoulation excludes 17,566,736 tons of railroad fuel 
which cannot be altocated by states o·f destination and S75,7SO tons of exporU 
by rail. (Defendants' Exhibit 1, Table VI, R. 1061A; Defendants' Exhibit 9, 
R. 1028A; R. 396.) 
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Illinois, ! into which go the great bulk of the shipments 
from th¢ Appalachian territory ( R. 396, 312, 315). 

The t~bulation which appears at page 147 of this brief 
shows wtth respect to each of the states north and west of 
the Ohiq River and Lake Cargo shipments, (a) the total 
consumRtion of coal in 1929, (b) the tonnage shipped all
rail froqi the Appalachian territory ( c) total shipments 
by defeqdant producers, ( d) the percentage of the total 
coal con~umed that was shipped in by defeudant pro
ducers apd ( e) the percentage that was shipped in from 
the App~lacbian territory, as a whole. 

The ~gures given in that tabulation for consumption 
and disttibution of coal by states do not include Lake 
Cargo cqal as no figures are available to allocate by states 
the Lak~ Cargo shipments. It is evident that the percent· 
ages of S,h ipments by defendant producers and from the 
Appalac~ian territory as a whole into M.ichigan, Ohio, 
the Chic~go District and to a lesser extent to \Visconsin 
and Minnesota would be substantially reduced if this 
allocatiop were possible. 

The ~able also shows the position of the Appa· 
lachian territory as a whole and of the defendant pro
ducers in each of the states named. 

The I*strict Court rnade the following general finding 
which e~plains why it is that coal from the Appalachian 
territory 'has been able to reach these distant markets: 

'When coals from the Appalachian region we~e 
first sold in the markets North and West of the Ohio 
River, they were considered more desirable because 
they were better deaned and prep a red but at the 
present time Western Pennsylvania and Ohio pro· 
ducers have installed modern equipment for the 
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Lake Cargo ---------- 39,204,835 17,172,446 S,974,487 20.7§ 43.8 
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Missouri -------·--·------···-------- 10,186,388 296,948 26,380 2.9 
Wisconsin ··-------------- 2,613,169 299,813 614,605 11.S 
Minnesota ······-····----·----------------- 1,655,714 237,118 164,234 14.3 
South Dakota --------------------- 721,689 68,069 52,018 9.4 
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Kansas -----·-· -------- 2,367,985 6,281 0.3 
-.·..;The figures in these columns for Ohio are taken from Findings of Fact No. 40, R. 196-197. for Michigan from Findings 
of Fact No. 39, R. 194; for Indiana from Findings of Fact No. 41, R. 199; for Illinois and the Cbicago District from 
Findings of Fact No. 42, R. 201 ; for Lake Cargo from Findings of Fact No. 43, R. 202; and for the remaining states 
from Findings of Fact No. 44, R. 204. 

tThe figures in this column arc taken f rom Government's Exhibit 2, Table I (R. 948A-948D). 
:t: taken from Government's Exhibit 21. (R. 999.) 
'll This percentage is found in Findings of Fact No. 42 (R. 201). 
§These percentages were calculated in the same manner as the percentages in Government's Exhibit 21 (R. 999). From 

the figure of 39,204,835 total Lake Cargo tonnage there was deducted 9,056,317 tons (being 23.lo/o of the total Lake Cargo 
tonnage on account of estimated captive tonnage) and to the figure of S, 974,847 tons shipped by defendant producers there 
was added 272,320 tons, being '9.2% of the total of 2,960,518 unclassified shipments of defendant producers shown in Gov· 
ernment's Exhibit 2, Table I (R. 948D), attributable to Lake Cargo shipments. ( 9.2 is the percentage that defendant 
Lake Cargo shipments, S,974,487 tons, is of the total defendant tonnage of 58,011,384 less 2,960,518 tons of unclassified ship
ments). Similarly, for Iowa there was deducted from the total consumption 1,829,799 tons on account of captive tonnage 
and to the shipments of defendants there wu added 53,289 tons, being 1.8% of the total unclassified shipments. 



cle~ning and preparation of coal, and this fact tends 
to put these coals on an equal competitive footing 
wit. the coal from the Appalachian region.u (Find
ing, of Fact No. 39, R. 195.) 

In order to understand the competitive conditions in 
these sta~es both from coals originating in other produc· 
ing regipns and from substitute fuels it is necessary to 
consider! each state separtely. 

1. THE STATE OF OHIO 

The t~ble appearing on page 149 of this brief shows 
the amo~nt of coal moving all.rail into the State of Ohio 
in the y~ars 1929 and 1931- from the p roducing regions 
named ~nd the percentage of the total shipments from 
the vari~us producing regions. 

The t+blc brings out clearly the extent of the com
petition pf other producing regions, as shown by actual 
sales, ttja t Appalachian Coals, Incorporated, must 
meet in <phio. It also shows that between 1929 and 1931 
coals frotn all of the producing regions, except the Ohio 
Districts} decreased in their percentage of the total wh11e 
Ohio coa~s increased from l 6.89% to 25.36~0 of the total. 
In the c~se of particular cities--such as Columbus, Fos
toria, Li~a and 1\·1arion-the decrease in the percentage 
of coal f tom the Appalachian region and the increase in 
Ohio coals, is even more marked. Findings of Fact, No. 
40. ( R. 198.) The District Court found that " in 1929 
the Ohio districts produced approximately 24 million tons 
and these districts have a capacity of approximately 42 
million tons" ( R. 197· 198). "fhis productive capacity 
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-t 
Appalachian territory as a whole------ 

Northe.rn West Virginia-FairmonL--. 

Southern West Virginia, Virginia and Maryland 
(low volatile) - · 

Western Pennsylvania 

Ohio (All Districts) 

?>:fovement of coal all· 
rail into Ohio (in· 
eluding captive ton· 
nage) in. tons of 
:rooo pounds• 

1929 

14,012,876 

2,948,673 

S,340,729 

13,623,5 52 

7,299,091 

1931 

8,608,456 

1,734,438 

3,324,233 

7,574,679 

7,218,3 83 

Grand T otal ---·---- 43,224,921 28,460,189 

• The figures in these columns are taken from Findings of Fact No. 40 (R. 

t The percentages in these columns are taken from Findings of Fact No. 40 

Percentage of total 
s hipments bor each pro
ducing region named 
(including captive 
tonnage) t 

1929 1931 

32.42 30.25 

6.82 6.09 

12.35 11.68 

31.52 26.62 

16.89 25.36 
-- --
100.00 100.00 

196-197). 

Percentage of t otal 
;h ipments by defend· 
ant producers (ex· 
eludi ng consumption 
and shipments of cap· 
tive tonnage) 

1929 

33.7~ 

(R. 197) and Defendants' Exhibit 2, page 1. 

:j: Government's Exhibit 21. (R. 999.) The probable explanation of the fact that this percentage is h igher than the figure 
of 32.42o/o for shipments from the entire Appalachian region h that in the latter figure captive tonnage is included in the 
figu re for consumption and shipments from the Appalachian territory as a whole, while in the former percentage captive ton
nage is entirely excluded. 



is approximately equal to the total consumption of the 
entire~ s · te in 1929 and far exceeds the consumption in 
1931. he force of this com petition will be more evi
dent wh n the freight rate situation is considered. 

As to th is, the D istrict Court found that : 

"phio coal has a freight rate advantage of 25 
cents a ton over coal from the Appalachian territory 
on ~ipments into Southern and Southwestern Ohio, 
as hown in the area m arked 'I' on Defendants' 
Ex ibit 9. Ohio coal has a freight rate advantage of 
50 ents a ton over Appalachian coal on shipment 
into Northwestern Ohio, as shown in the portion of 
Defendants' Exhibit 9 marked '2.' (R. 1028A.)" 
(Fi dings of Fact No. 40, R. 198.) 

In addition to competition from Ohio coal the District 
Court f9und, and the table clearly shows, that Appala
chian Cbals, Incorporated must meet competition from 
substant~al quantities of coal from the Fairmont District 
of N ortbern West Virginia, the low volatile fields of 
Souther~ West Virginia, Virgi nia and Maryland and the 
high and low volatile fields of W estern Pennsylvania and, 
of cours

1

e, from shipments by non-defendant producers 
in the Appalachian terr itory. The court also found that 
there wals a slight competition from coals from the neigh .. 
boring state of Indiana from 1929 to 1931, even though 
no shipments were made, and tha t the " Illinois mines 
have freight rates that enable them to ship coal into Ohio 
if the market demand jus,tifies it." (Findings of Fact 
No. 40, R . 197.) 

The foregoing table shows only the all-rail movement 
of coal. An important movement of coal takes place into 
Ohio by barge down the Ohio River. As to this the Dis .. 
trict Court found that: 
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"About one-half of the high volatile coal, amount
ing to something over 10 million tons, goes into 
Cincinnati by barge down the Ohio River. \Vestern 
Pennsylvania coal for fifty years moved down the 
Ohio River into Cincinnati, and can now do so. 
This is also true of the Pomeroy, Ohio, districts, and 
of the West Virginia Panhandle district.' ) (Findings 
of Fact No. 40, R. 199.) 

It also found that: 

"Along the Southern area of Ohio on the Ohio 
River, coal can no-w be moved from West Virginia, 
Northern '¥est Virginia and Western Pennsylvania 
by barge.,, (Findings of Fact No. 40, R. 198.) 

The evidence indicates that coal can be moved down 
the Ohio River from Pit tsburgh to Cincinnati and 
neighboring points at a freight cost less than the all-rail 
rates from the Appalachian territory ( R. 401). 

With respect to competi tion from natural gas and fuel 
oil the map of oil and natural gas pipe lines, Defendants' 
Exhibits 6, 6A, and 6B (R. 1011, 1012A, 1012B), shows 
that Ohio is ·fairly honey-combed with pipe lines that 
carry these substitute fuels into practically every impor
tant city in Ohio. This indicates the increasing impor
tance of this competition. 

The District Court found that: 

''Competition from natural gas and fuel oil in Cin
cinnati is keen and has displaced substantial tonnages 
of coal. · 

."The total consumption of energy in Ohio in 1929 
derived from fuels and water power is shown in per
centages as follows: from coal, 88.7% ; from other 
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.fuels, I l.23; from water power, .13. The total 
energy consumed by manufacturing establishments 
in Ohio in 1931 was derived as follows: 90.73 from 
coaJ; 9.23 from other fuels; . l 3 from water power." 
( F~ndings of Fact No. 40, R. 199.) 

! Z. THE STATE OF MICHIGAN 
' 

The ~able appearing at page 153 of this brief shows 
the amclunt of coal moving all-rail into the State of 
Michig~n in the years 1929 and 1931 from the producing 
regions hamed and the percentage of the total shipments 
from thb various producing regions: 

I 

The figures show only all-rail shipments into the 
lower peninsula of l\1ichigan. A substantial tonnage 
comes into this market by the lakes but since it is impos· 
sible to allocate Lake Cargo shipm ents by states of desti-

' nation it is only possi ble to state that the percentage of 
shipme~ts by defendant producers 'vould be substantially 
reduced 'if such an allocation were possible. This is par· 
ticularlYi true in view of the small percentage of lake 
shipmen~s shipped by defendant producers. 

The rrost striking conclusion to be drawn from the 
above t~ble is that, as in the case of the State of Ohio, 
from 19~9 to 1931, the percentage of total shipments comw 
ing froni the Appalachian territory as a whole decreased 
from 73i70% to 68.11 % while in the same years Ohio 
coal increased from 3.86% to 8.11 %, or more than 
doubled. Increases were a lso made by coals from North· 
ern West Virginia, Wes tern Pennsylvania and the smoke· 
less fields. These increases occurred, as the District 
Court found, "while the production of coal generally was 
rapidly decreasing" (Findings of F act No. 39, R. 196). 
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Appalachian territory as a whole_··- - ···--·-·--·-

Northern West Virginia-Fairmont .. ---·-····--· 

Southern West Virginia, Virginia and Maryland 

(low volatile) -··················-··--·------------

\Vestern Pennsylvania ---···-·-····-··----------

Ohio (All Districts) - - ---··- - ·--·- - ··-------- -··· 

Indiana (All Districts) -····--·-----·----- ... 
Illinois (All Districts)--------·- ---
Western Kentucky -··---·-·-----------

Movement of coal all
rail into t he lowe r 
peninsula of Michi· 
gan in tons of zooo 
pound s (including 
captive t on na ge)• 

1929 1931 

14,311,087 8,836,199 

167,14S 212,408 

3,796,568 2,617,245 

235,227 229,313 

7SO,OS2 1,0S1,7S7 

48,718 9,586 

34,568 8,422 

84,196 9,353 

19,417,561 12,974,283 

Percentage of T otal 
S hipments by each 
producing region 
named (including 
captive t onnage) t 

1929 1931 

73.70 68.11 

.81 1.64 

19.SS 20.17 

1.21 1.77 

3.86 8.11 

.2S .07 

.18 .06 

.44 .07 

- -
100. 100. 

Per centage of t otal 
s hipment s by defend· 
ant producers (ex· 
duding consumption 
and shipment s of 
captive t onnage) 

1929 

43.2t 

•The figures and percentage in these columns are taken from Findings of Fact No. 39 (R. 194) and the Defendants' Exhibit 
2, page S. 

t Government's Exhibit 21. (R. 999.) 



This competitive situation is well shown in Detroit, the 
largest coal consuming city in the state, and also in Flint, 
anothe large coal consuming city. (Findings of Fact 

In t e matter of freight rates, coal from the Ohio Dis-
No. 39~R. 196.) 

tricts g es into the lower peninsula of Michigan on a rate 
that is 0 cents a ton less than coal from the Appalachian 
territojy, except the southwest Virginia field, and 75 
cents a ton less than coal from southwest Virginia (De
fendan s' Exhibit 9, R. 1028). The District Court found 
that pa t of Ohio has- the same freight rate to the Michi
gan pe insula as the Appalachian territory, part has a 
rate of 5 cents less and part a rate of 50 cents less. (Find
ings of Fact No. 39, R. 195.) This finding was assigned 
as erro . (Assignment of Errors No. 27, R. 1097.) De
fendan s' Exhibit 9 clearly shows the correctness of ap
pellant ' position. None of the citations to the record in 
suppor of the Court's findings as to freight rates con
tain an testimony to justify the Court's finding. 

As to freight rates the District Court also found that: 

'Coal going into Michigan from Western Pennsyl
va ia, Northern West Virginia (including the Fair
mo t Field) and the Northern Panhandle of West 
Vi ginia has the same freight rate as coal from the 
A palachian territory.'' (Findings of Fact No. 39, 
R. 195.) 

As to the smokeless fields of southern West Virginia, 
Virginia and Maryland, the freight rate is the same as 
from the Appalachian territory, except as to that portion 
of the smokeless fields which is in Virginia and Mary
land. From this territory the rate is equal to the rate 
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from the Virginia District, referred to above, and 25 
cents more than the rate from the bulk of the Appalachian 
territory ( R. 1028A) . 

As to competition in this market the District Court 
found that "the chief competitor of Appalachian coal in 
Michigan is from the Smokeless region." ( R. 19 5.) 
Also, "Coal from Western Pennsylvania also competes 
with Appalachian coal in Michigan." ( R. 196.) In the 
same finding the Court found that: 

"Coal from the Ohio district is available for all 
practical purposes in Michigan, and there is actual 
as well as potential competition in that market. Ap
palachian coal holds the market by reason of price." 
(Findings of Fact No. 39, R. 195.) 

Competition from substitute fuels is severe in this state. 
As to this the District Court found that: 

"There is also competition in the State with oil 
and gas, and in the last two years persons who had 
been consumers of coal for more than twenty years 
adopted the use of natural gas." (Findings of Fact 
No. 39, R. 196.) 

'Also: 

"Competition from fuel oil is severe in the State 
~nd has displaced approximately 370,000 tons of coal 
m twenty-three industrial plants. Natural gas and 
electricity are substantial competitors of coal. 

"In 1929 the total energy consumed by all m~nu
facturing establishments in Michigan was derived 
as follows: 88.5cy0 from bituminous coal; 8.3 o/o from 
other fuels, and 3.23 from water po~er. Of .the 
total energy consumed by manufacturing establish-. 
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m±nts in twenty leading counti.es of Southe~n Michi
ga , more than 80% was derived from bituminous 
co l in I 9 of these counties, and over 99o/o in three 
of these counties." (Findings of Fact No. 39, R. 
19 . ) 

Defe dants' Exhibit 39 (R. 1079) is a list of some of 
the m nufacturing plants in southern Michigan and 
norther Ohio that used to burn coal and are now using 
fuel oi I This list is a graphic presentation of the reality of 
this co petition. The list is up to date and is more recent 
than th 1929 figures shown in Government's Exhibit 9 
'('R. 98 ) which form the basis of the finding of the Dis
trict C urt last quoted above. The list also shows the 
variety of plants that use fuel oil and such differing in
dustries as chemicals, lead, steel, can manufacturing, 
glass, s gar, chair manufacturing, public utilities, roller 
bearing manufacturing and oil refining . 

. INDIANA, ILLINOIS AND THE 
CHICAGO DISTRICT 

The t bles appearing at pages 157 and 158 of this brief 
show th amount of coal moving all-rail into each of these 
markets in the years 1929 and 1931 from the producing 
regions amed and the percentage of the total shipments 
from th various producing regions. 

An examination of these tables shows that in Indiana 
the principal sources of coal were the Appalachian ter
ritory and mines in the state of Indiana with substantial 
tonnages coming in from the smokeless fields of West 
Virginia, Virginia and Maryland. In Illinois, mines in 
the state of Illinois furnished approximately half of the 
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Appalachian territory as a 

whole --·--··----·-----··-
Northern West Virginia-

Fairmont ··-···--····--·-----·--~ Southern West Vi rginia, Vir-

ginia and Maryland (low 

volatile --···--------- 

Western Pennsylvania -······-·-
Ohio (All Districts) _______ _ 

lndinna (All Districts) .... __ _ 

111inois (All Districts) ____ _ 

Western Kentucky ----- ----

. . . . . . .... . ~ ., .......... ·- . - . ' . 

Movement of coal all
rail into Indiana except 
the Chicago District in 

tons of 2000 pounds• 

1929 

6,429,272 

44,548 

1,208,350 

4,851 

142,321 

S,502,336 

521,260 

352,499 

14,215,437 

1931 

4,S47,829 

23,402 

944,484 

2,324-

110,494 

3,692,237 

230,769 

134,717 

9,686,266 

Movement of coal all
rail into Illinois, except 
Chicago District in tons 

of 2000 pounds• 

1929 

8,123,388 

72,961 

11,167,630 

328,616 

31,427 

3,989,491 

26,049,251 

2,909,SBS 

52,672,349 

1931 

4,633,915 

16,736 

7,007,674 

15,096 

lS,706 

3,213,331 

17,892,071 

1,136,192 

33,930,721 

Movement of coal all· 
ra il into the Chicago 
District in tons of 2000 

pounds• 

1929 

6,926,011 

67,409 

10,899,542 

320,943 

29,86S 

2,797,784 

10,092,689 

1,168,773 

32,303,016 

1931 

3,7S8,76l 

14,406 

6,780,409 

8,387 

lS,453 

2,175,249 

6,589,731 

594, lSS 

19,936,581 
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1929 1931 1929 1931 1929 1931 1929 

Appalachian territory as a 
whole ··-··-------------- 45.23 46.95 15.42 13.66 21.44 18.86 33.8t 

Northern West Virginia-
Fairmont ------··-··---- .31 .24 .14 .05 .21 .07 

Southern West Virginia, Vir-
ginia and Maryland (low 
volatile) --·-··----------- 8.50 9.75 21.20 20.65 33.74 34.01 

Western Pennsylvania ----·· .03 .03 .62 .04 1.00 .04 
Ohio (All Districts) ------·-··--- 1.00 1.14 .06 .05 .09 .08 
Indiana (All Districts) --·- 38.71 38.12 7.56 9.47 8.66 10.91 
Illinois (All Districts) - ------- 3.67 2.38 49.46 52.73 31.24 33.05 
\Vestern Kentucky -·-·······----·-- 2.55 1.39 5.52 3.35 3.62 2.98 

- - - - -- -- -
100.00 100.00 100.00 100.00 100.00 100.00 

•The figures and percentages in these columns are taken from Defendants' Exhibit 2, pages 7, 9 and 107. 
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1929 

10.00:j: 

tThis percentage taken from Government's Exhibit 21 (R. 999). It should be noted that in arriving at this percentage 
the figure of tons consumed excluded consumption in the Chicago District (no other figure was available) a nd the figure 
of shipments by defendant producers includes shipments ti> the entire state of Indiana, including so much of the Chicago 
District as is in Indiana (no other figure was available). It is therefore evident that to be accurate the per·centage of 
shipments by defendant producers should be substantially reduced and . would probably be in the neighborhood of 25% . 

iThe District Court found that: "A substantial percentage of coal from the Appalachian region going into the Chicago 
district is shipped by captive mines. For instance, the United States Steel Corporation, the Inland Steel Company, Wheeling 
Steel Corporation, and the Interlake Iron Company. In 1929 these four companies shipped 3,747,72S tons into the Chicago 
district. This captive tonnage, t-0gether with the unknown quantity of coal produced by non-defendants, should be taken 
into consideration in calculating the percentage sent by defendant-producers into the district. D efendants estimate that total 
ahipments by the defendants do not exceed lOo/o of the total." (Findings of Fact No. 42, R. 201.) 



coal consumed, with the smokeless fields of West Vi r
ginia, Virginia and Maryland furnishing the next largest 
amount and the Appalachian territory a poor third and 
decreasing in importance at the expense of Illinois and 
Indiana· mines. In the Chicago District, the Illinois 
fields and the smokeless fields of West Virginia, Virginia 
and Maryland together furnish about two-thirds of the 
coal consumed in that district with the Appalachian ter
ritory again a poor third and again decreasing in impor
tance at the expense of these two formidable competitive 
fields. 

It is only natural to find that mines located in Indiana 
and Illinois ·in 1929 shipped in the aggregate more than 
twice, and in 1931 more than three times, the amount of 
coal shipped into these markets by the Appalachian ter
ritory as a whole. It is only in Indiana, outside the Chi
cago District, that Appalachian coal is holding its own 
and this is the smallest consuming market of the markets 
here considered. In the other markets it is losing ground 
to Indiana and Illinois coals. 

The production of Indiana and Illinois mines is sub
stantial. In 1929 Illinois produced 60,657,641 tons and 
Indiana produced 18,344,358 tons of coal. While the 
combined production of these mines fell about 20 million 
tons short of the total consumption of these markets in 
1929, the capacity of these mines to produce is indicated 
by the fact that in 1923 production exceeded the figure 
of consumption for 1929, and in 1924 and 1926 it was 
almost equal to it. In every year from 1914 to 1930 in- . 
elusive the figures of production were substantially in 
excess of the figure of consumption for 1931. (Defend-
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ants' Exhibit 1, T able II, R. 1004a, R. 200.) These facts 
are recited to show the importance of the competition of 
these m~nes located, as they arc, close to these consuming 
marke5. 

In the matter of freight rat,es, we again find that coal 
I 

from tHe Appalachian ter ritory must overcome an ad-
verse f rbight rate differential as against its st rongest com
petitors} As to the Indiana ma rkets the District C-Ourt 
found ttat 

' 1Coal from all the districts of Indiana, Illinois and 
W~stern Kentucky goes into Indiana at substantially 
'lower freight ra tes than Appalachian coal, the dif. 
fer¢nces ranging from $1 .64 to .44." (Findings of 
Fa¢t No. 41, R. 200.) 

Whil~ the .court made. n~ sp~cific findi ng ~s to _rates 
f rom th~ Indiana and Illino1s mines to porn ts in Il1mo:s, 
Defendants' Exhibit 31 page 37-d shows that Indiana 
and IIIihois mines enjoy a freight rate advantage of from 

\ . 
$1. I 4 td $1.84 a ton over coal from the A ppalachtan 
terri tort on shipments into the Chicago D istrict. On 
shipme1ts to Peoria and Ea~t St. Louis, Illinois,. points 
that mar be taken to be typical of the state outside the 
Chicago District, the-differential in favor of Illinois and 
Indiana! mines is even greater. (Defendants' Exhibit 31 

pages 3$, 39.) 
As to Ohio coal, the District Court found that: 

"Ohio coal goes into Northern Indiana on a 
freight rate 50c per ton less than Appalachian ~oal, 
and into the southern half of Indiana on a freight 
rate 25c less, and into Northwestern Indiana, in~ 
eluding the Chicago District, on a freight rate 35c 
a ton less." (Findings of Fact No. 41, R . ZOO.) 
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In Illinois the differential in favor of Ohio coal is 
from Z5c to 35c a ton. (Defendants' Exhibit 9, R. 
1028 A.) 

As an instance of the fact that competition is not re
flected merely by volume of sales in a given market the 
District Court found that: 

"Coal from Western Pennsylvania competes ac
tively in the States of Indiana, Illinois, and in the 
Chicago district, and producers in Western Penn
sylvania are endeavoring to regain markets lost as 
a result of labor problems, transportation deficien
cies, and the zoning of coal by the United States 
Fuel Administration, which forced the Western 
Pennsylvania producers out of that market." (Find
ings of Fact No. 42, R. 201.) 

This finding was made in spite of the small sales by 
Western Pennsylvania producers in these markets. 

The ability of natural gas and fuel oil to compete in 
these markets is shown by an examination of Defendants' 
Exhibit 6, 6A, and 6B, (R. 1011, 1012A, 1012 B) the 
map of fuel oil and natural gas pipe lines. Natural gas 
and fuel oil are both available in Chicago and. in the 
principal cities of Illinois and Indiana. In 1929 bitu
minous coal furnished 92.7% of the total energy con
sumed in Indiana, Illinois and the Chicago District and 
fuel oil furnished 5.23 with natural gas a small factor 
in that year but increasing in importance. In the manu
facturing industries the percentages were 88.2% for bi· 
tuminous coal.and 10.0% for fuel oil ("Government's Ex
hibit 8, Tables I and II). (R. 986-987.) 
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4. LAKE CARGO SHIPMENTS 

There are no figures available to allocate Lake Cargo 
coal t9. the competitive co~suming markets in the states 
border' ng the lakes and 1n Canada. However, Lake 
Cargo shipments will be considered to complete the 
story o the distribution of coal from the Appalachian 
territoi. and to indicate the extent of the qualifications 
that m st be made to the percentages of shipments by 
the de endant producers into Michigan, Ohio, the Chi
cago istrict, Wisconsin and Minnesota. 

Lakd Cargo shipments are described in the findings of 
the Di 1trict Court as follows: 

'These shipments include shipments by rail from 
va ious coal districts to loading points on Lake Erie 
ana thence by boat to points on Lakes Erie, Huron, 
Mf chigan, and Superior, and the St. Lawrence 
Rivi er. The Lake docks, especially on the west shore 
of Lake Michigan, and of Lake Superior, take in 
large quantities of domestic coal during the sum
mer time for distribution in Canada, Wisconsin, 
M~~nesota, North and South Dakota. None of 
there docks are owned or controlled by the defend
ants. They are owned by producers in Ohio, Penn
sylyania, and Northern West Virginia." (Findings 
of fact No. 43, R. 202.) 

The following table shows the amount of coal moving 
on the lakes in the years 1929 and 1931 from the produc
ing regions named and the percentage of the total ship· 
ments from the various producing regions and from the 
defendant producers: 

162 



Movcu1ent of Lake 
Cargo coal 1n ton; 
o( ;l()OO J><>Und~ (in· 
clud.inf captive ton• 
nage) 

1929 

Appalachian territory as a whole.·-·-····-----· 17,0&7,315 

Norrhern West Virginia-Fairmont...-------- 2,236,US 

Southern West Virginia, Virginia and Mary· 

- land (low volatile) ··-··-···-··---··-···-··--·-····-----· 7,674,337 

e; We!>tern Penn!Sylvania ---···--···-·-·----- &,213,821 

Ohio -·--·-··-------------·-----···- - --·-·--------- 3,72&,179 

38,940,487 

1931 

12,921,817 

927,702 

5,623,319 

7,4-00,956 

3,305,747 

30,181,S+l 

• Figur~s and per<:entages are taken from Defendants' Exhibit 2, page 117. 

P ercentage of total 
shipments ftorn the 
pr4d1idng .- e g i on s 
Q a m c d ( including 
captive tonnage)• 

1929 

43.8& 

S.7S 

H.71 

21.09 

9.S7 

100.00 

1931 

o\2.32 

3.03 

tS.631 

U.52 

1().95 

-
100.00 

PeYc:entag-e of total 
~hlpincnts by defend· 
a1u producer.s (ex· 
duding consumption 
and ehipmenh of cap
ti've t onna ge) 

1929 

21.0t 

t Thi!l percentage was calcutated in the same manner as the percentages in Govermuent's Exhibit 21. (R. 999.) From 
the figure of total Lake Cargo coal there was deducted S,9SS,2S2 tons on account of captive tonoage and to the shipments of de· 
fendanu there wa~ added 319,736 tons, being 10.8% of the total uncla9sified sliipments. The tri6ing discr epancy between the per· 
centage of 21.0 shown here and the percentage of 20.7 shown in tne table on page 147, above, i!'I the slight difference in 
the figures u, ed to show total shipment11, 



Here again we find that the producing region having 
the nex' largest tonnage to that of_ the Appalachian terri
tory, namely Western Pennsylvania, showed a marked in
crease ip its percentage of the total shipments between 
1929 ann 1931. Ohio coals showed a slight increase while 
all othei regions showed slight decreases. 

Agai we find that coals from the Appalachian terri
tory mu t overcome a freight rate disadvantage as against 
other rer ions. The District Court found that: 

" n the matter of freight rates, coals shipped on 
the lakes from the Appalachian region have a 
frei~ht rate disadvantage of 38 cents a ton as against 
the Ohio districts, with the exception of Virginia, 
wh ·ch ·has a freight rate disadvantage of 53 cents a 
ton as against Ohio. As to Western Pennsylvania 
coal, the Appalachian districts, with the exception 
of Yirginia, have a freight rate disadvantage of 35 
cents a ton, and Virginia has a freight rate disad
vantage of 50 cents a ton. The freight rate disad
van}age of the Appalachian region - on lake ship
me±s, as compared with the freight rates from 
Obi , Northern West Virginia and Western Penn
syl l nia, ranges from 35 to 53 cents a ton." (Find
ing of Fact No. 43, R. 202-203.) 

The l rge tonnage shipped from the Appalachian ter
ritory on the lakes, in spite of the adverse freight rates, 
is explained by the District Court in its findings as 
follows: 

"T-he reason Southern Appalachian coal is ~hie 
to take la~e cargo business in spite of adverse fre1~ht 
rates is that, during the War, Southern Appalachian 
coal was zoned into this market and each producer 
was required, during certain periods, to ship a cer-

164 



tain percentage of his total production into that 
market. Since that time the retention of these mar
kets by the Southern Appalachian producers has 
been due in large measure to competitive prices in 
these markets. The markets are an outlet for do
mestic coals for which the Southern Appalachian 
producers have no demand during the summer time, 
when the demand exists chiefly for nut and slack 
coal for industrial purposes. In order to keep the 
mjnes in operation the Southern Appalachian pro
ducers have met competitive prices in the lake cargo 
markets in order to retain this business." (Findings 
of Fact No. 43, R. 203.) 

Another factor in this large movement of coal from 
the Appalachian region is found by the Court to be the 
movement of captive tonnage. The District Court 
found that: 

"A large factor in this movement of coal from the 
Southern Appalachian region into the lakes has been 
that large industrial concerns having steel and by
product coke plants on Lake Erie, Lake I-Iuron, Lake 
Michigan and Lake Superior ship large quantities 
of coal to these plants during the season of open navi .. 
gation_ because they can deliver coal to these plants 
during that season by Jake cheaper than they can all
rail, and all of them try to take in the greater part of 
their year,s supply during this season of open navi
gation. Instances of this movement are United States 
Steel Corporation, International Harvester Com
pany, Inland Steel Company and the Ford Motor 
~ompany. These companies all o"'Tl captive mines 
m the Southern Appalachian region. Another 
instance is the Cannelton Coal and Coke Company, 
with an annual production of 727,000 tons. These 
are captive mines of the Algoma Steel Company of 
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Al~oma, Canada, and during the period of lake navi
gation a substantial part of their production is sent 
to ~~eir own plants." (Findings of Fact No. 43, R. 
203[) 

5. Stat~s in the Northwest and the Duluth and Super£or 
Dock Markets. 

The istrict Court found that: 

" n the States in the Northwest, the following 
lation shows the total coal consumed in 1929, 
otal shipments of coal all-rail from the Southern 
alachian region and the percentage that the 

coa from the Southern Appalachian region bears to 
the total. 

Total Total Coal from 
~estinatiqn 

Minnesota _._J _ _ _ 

Consumed 
1,6SS,714 
2,613,169 
7,921,207 
1,447,·304 

Sou. Appal. Region Percentage 
237,118 14.3 

Wisconsin 299,813 11.S 
Iowa 
North Dakdta - --
South Dak~ta 
Nebraska _t _____ _ 721,689 

3,588,929 
2,367,985 

10,186,388 

1,621,689 20.s 
None None 
68,069 9.4 
17,053 o.s 

Kansas __ ------
Mitsouri -----

6,281 0.3 
296,940 2.9 

" he figures given above for the coal consumed in 
tl)e tates named coming from the Southern Appa
lac ian region includes shipments by defendant and 
non defendant producers and by captive mines. In 
the arkets in these States coal from the Southern 
Ap alachian region comes into substantial and ac
tive competition with coal from the Westrn Penn
sylvania and Fairmont regions and goes into the~e 
markets all-rail on the same freight rate. In addi
tion, there is competition from coal produced in the 
State of Iowa and the State of Missouri, and a sub
stantial amount of lignite coal produced in ~orth 
and South Dakota is shipped as far East as Mmne-
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a polis and St. Paul." (Findings of Fact No. 44, 
R. 204.) 

Competitive conditions in these markets are fully de
scribed by the District Court, as follows: 

"In the market supplied by coal from the Duluth 
and Superior Docks, and covering a range of 200 
miles, including Minneapolis and St. . Paul, Southern 
Appalachian coal is in competition with coals from 
Illinois, Indiana, Western Kentucky, lignite coal, 
coal produced in Arkansas, and with oil, natural gas 
a~d hydro-electric power." ('Findings of Fact No. 
45, ·R. 205.) 

The Court also found that: 

"A considerable tonnage of coal from Western 
Pennsylvania is shipped into the lake dock territory. 
Two by-product plants in that region are now using 
both Southern Appalachian and Western Pennsyl
vania coal; a large public utility operating a chain of 
plants throughout the Northwest has bought coal 
from both Western Pennsylvania and the Southern 
Appalachian fields, and is now using coal from both 
regions at its plants. On the banks of Lake Michi
gan there are two by-product plants, both of which 
were solicited by a Western ·Pennsylvania operator, 
and one of these plants uses Western Pennnsylvania 
coal and the other uses Southern Appalachian coal. 
A big steam plant on the west bank of Lake Michi
gan is using both Western Pennsylvania and Southern 
Appalachian coal indiscriminately; and one of the 
largest steam plants in Northern Michigan is buying 
coal from both the Western Pennsylvania and South
ern Appalachian fields. Coal from the Central Penn
sy_Ivania fields is a potential competitor and, to a 
slight extent, an actual competitor in the lake 
markets. The receipts of bituminous coal at the 
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dodks at Duluth, Superior, Ashland and Washburn 
sholw that between the years 1927 and 1931 coal re
cei ed from the Pittsburgh district increased 5Yi% 
an coal received from Ohio districts increased 43 ." 
(F ndings of Fact No. 44, R. 204-205.) 

The ompetition from substitute fuels is keen in these 
markets As to this the District Court found that: 

" here has been a development of hydro-electric 
po er in the Duluth market, and the coal docks 
no use hydro-electric power in the operation of 
tho e docks, instead of coal. In this same market 
nat ral gas is a strong competitor, and there is heavy 
co 1 petition in fuel oil. This has had an effect on 
the volume of the coal business in this market. At 
Rol hester, Minnesota, the Franklin Heating Cam
pa y has cancelled its contracts for coal and is nqw 
usi g natural gas to heat the Mayo clinic and the 
hos itals in that city. Oil burner installation i,n the 
citi s of Minneapolis and St. Paul have increased at 
a r pid rate from 1928 to 1931. On January 1, 
192 , in these two cities there has been installed 2,-
747 oil burners for heating -homes with the use of 
fue oil as a fuel. In the year 1928 there were 1, 139 
ad itipnal oil burners installed; in the year 1929 
the e were I ,924; in the year 1930, 2,831; and in the 
yea 1931 2,975 additional oil burners were in
stal ed. The installation of these oil burners has 
necessarily displaced a large tonnage of coal for use 
by -domestic consumers. At the present time seven· 
teen cities in the State of North Dakota, eight cities 
in the State of Minnesota, and thirteen cities in the 
State of South Dakota are now using or have con· 
tracted to use natural gas. (Findings of Fact No. 
45, R. 205-206.) 
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c. THE POSITION OF APPALACHIAN COALS, 
INCORPORATED AS A COMPETITIVE 

FACTOR I N THE ST A TES I N WHICH 
THE MINES OF THE DEFENDANT 

PRODUCERS ARE LOCATED 

The next largest consuming markets for coal produced 
in the Appalachian territory are in the states in which 
the mines of the defendant producers are located. These 
are Tennessee, Virginia (in which the District of Colum
bia is included for convenience), West Virginia and 
Kentucky. In 1929, 8,711,194 tons of coal produced in 
the Appalachian territory were consumed in these states. 
(R. 1006A.) This is about 10% of the total shipments 
from this region, excluding railroad fuel and exports to 
Canada by rail. 

The ·table on page 170 of this brief shows the distribu
tion of coal in 1929 into these states and the District of 
Columbia from the producing regions named and the 
percentage of the total shipments from the various pro
ducing regions: 

An examination of this table shows that in Tennessee, 
the' largest consumer of coal iin this g roup, a little over 
half the coal consumed in that state comes from the Appa
lachian ter ritory and a little less than half comes· from 
Western Kentucky. In Virginia more than two-thirds, 
and in the District of Columbia almost nine-tenths, 
of the coal consumed comes from the low volatile or 
smokeless fields with the Appalachian territory supply
ing most of the balance in Virginia and only a small part 
of the balance in the District of Columbia. In West Vir
ginia, which is in the heart of the Appalachian territory, 
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ALL FIGURES AND PERCENTAGES ARE FOR THE YEAR 1929 AND SHOW ALL RAIL SHIPMENTS 

ppalachian territory as a whole ____________ _ 

labama ------------------------------
•uthern West Virginia, Virginia and 

Maryland (low volatile) - -------------- -

estern Kentucky ----------------
>rthern West Virginia-Fairmont ________ _ 

·estern Pennsylvania ---------------

:hers ------------------------------------

~and Total --··--------- ------------
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3,228,952 

145,060 

16,80 5 

2,129,650 

61,952 

5,582,419 

57.8 

2.7 

.3 

38.1 

1.1 

100. 

1,628,500 

3,152,2H 

58,846 

265 

40,203 

4,880,098 

33.4 

64.6 

1.2 

.8 

100. 

92,947 

828,516 

54,192 

2,735 

190,518 

1,168,908 

8.0 

70.9 

4.6 

.2 

16.3 

100. 

978,769 

682,316 

88.S.,042 

1,782,582 

99,7H 

4,428,463 

22.1 

15.-1-

20. 

40.3 

2.2 

100. 

2,782,026 

495 

167,539 

1,147,027 

94,588 

4 ,191,675 

66.4 

4 .0 

27.4 

2.2 

100. 

•The figures in these columns were taken from Defendants' Exhibit 1, Table VI. (R. 1006 A.) 

t The percentages in these columns for shipments from the Appalachian region as a whole were taken from Defendant's EJthibit I, Table VI. (R 
•06 A.) The remaining percentages were calculated from the figures shown. 



almost .half the coal consumed comes from outside the 
state from Western Pennsylvania with the balance divided 
between the Appalachian teritory, Northern West Vir
ginia and the low volatile or smokeless fields, in the order 
named. In Kentucky, the smallest consumer of coal of 
this group of states, almost all of the coal consumed comes 
from the Appalachian territory and Western Kentucky, 
the former furnishing about two-thirds and the latter 
about one-third. 

The percentages given in the foregoing table show only 
the percentage of the total coal consumed that came from 
the Appalachian territory as a whole. The following fig
ures show the percentage of the total coal consumed that 
was supplied by the defendant producers, excluding con
sumption and shipment of captive tonnage: 

Tennessee ···-·- ·························--············-···-··········29 .1 * 
Virginia --···---·········-··········---·······-·······-··--···30.0 
District of Columbia ·-·-··············-·-················ 1.1 
West Virginia ······--···········-·-·······························28.8 
Kentucky ······································-············-··················44.0 

In addition to the large quantities of coal coming into 
these markets from other producing regions, the produc
tion of non-defendant producers and of the surrounding 
territory, excluding captive tonnage, was 32,541,841 tons 

. 
0
• These percentages were calculated in the same manner as the percentages 

~o overoment's Exhibit 21 (R. 999 ) . The following tonnages were deducted 
roll! the figure! of total tonnage! consumed in the!e state! on account of 
~pti~c to.nn~ge: for Tennessee, 1,2&9,Sl9 tons; for Virginia, 1,127,303 ton!; 
£°1 k e District of Columbia, 270,018 tons ; for West Virginia, 1,022,975 tons ; 
i 0; en~cky, 968,267 tons. To the figure of shipments by defendant producers 
c~ otaeac of these markets the following tonnage! were added, being the per-
1 202cfc)~ ~tated. of. ~e total unclassified shipments : for Tennessee, 65,131 too9 
to~s ( 

023
or) .Virginia, 56,2~0 .tops ( 1.9%); for the District of Columbia, 592 

tons (i.4-o/:): for West. V irgin1a, 50,327 tons ( 1.7 o/o ) ; for Kentucky 71,0 52 
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in 1929 (R. 179) which was substantially in excess of the 
20,251,563 tons consumed in that year in all of these mar
kets. Fprther, we have noted that the developed pro
ductive capacity of non-defendant producers is 82,660,760 
(R. 207) tons a year or about four times the consumption 
in these markets in 1929. In addition, the undeveloped 
producti e capacity of this region is so great as to leave 
no doub that consumers of coal need have no fear of any 
dominatton by the defendants. (R. 207-208.) 

The p oduction of other regions located in these states 
is also stlbstantially in excess of the consumption of the 
states in which they are located. In West Virginia the 
District tourt found that the production of the low vola
tile or smokeless fields (Pocahontas, Tug River, New 
River, \'7inding Gulf) was 57,500,000 tons in 1929 and 
that "smokeless coal is generally competitive to Appa
lachian coal." (Findings of Fact No. 30, R. 183.) The 
Northern West Virginia regions produced 28,200,000 
tons in lf,29. Findings of Fact No. 30, R. 183.) Vir
ginia produced 12,000,000 tons of coal in 1929. (Findings 
of Fact ro. 33, R. 185.) \Vestern Kentucky produced 
14,437,000 tons in 1929. (Defendants' Exhibit I, Table 
III, R. 1004B.) 

In sho t, coal exists in abundance in these states and 
Appalachian Coals, Incorporated will enjoy no special 
advantag~s in these markets by reason of the location of 
the mines of ·the defandant producers. 

Substitute fuels are also important competitive factors 
in these states. An examination of the map of oil and 
natural gas pipe lines (Defendants' Exhibit 6, 6A, 6B, 
R. 1011, 1012A, 1012B) will show that 'Vest Virginia is 
fairly honeycombed with both oil and natural gas pipe 
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lines and that all of the principal cities of Kentucky are 
reached by these substitute fuels. As to Virginia the 
District Court found that: 

"Large natural gas lines coming from the gas 
fields in West Virginia and Kentucky have been 
built to the principal consuming markets in Virginia 
within the past two years. Fuel and oil has also 
become an important competitive factor along the 
Seaboard." (Findings of Fact No. 33, R. 185.) 

D. THE POSITI01V OF APl'ALACllIA~7 COALS, 
INCORPORATED AS A COMPETITIVE 

FACTOR IN TllE }rf ARKETS JN THE 
SOUTIIERN STATES. 

The next most important markets in which coals pro
duced in the Appalachian territory are sold are in the 
states south of this producing region. These states, in 
the order of their importance as consumers of coal from 
the Appalachian region, are Georgia, South Carolina, 
~orth Carolina, Alabama, Florida, Mississippi, Arkan
sas and Louisiana. In 1929, 7,369, 199 tons of coal were 
shipped into these states from the Appalachian territory. 
(R. 1006A, l028A. ) This is about 8% of the total ship
ments from this region, excluding railroad fuel and ex
ports to Canada by rail. 

The table appearing on page 174 of this brief shows the 
to~al consumption of coal in 1929 in these states together 
w1~ the tonnage shipped all-rail from the Appalachian 
territory and the percentage of the total coal consumed 
that ·was shipped in by the defendant producers and the 
per~entage that was shipped in from the Appalachian 
territory as a whole: 
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Georgia ·····--------·····------------------- 3,024-,614 2,54.l,533 1,380,992 45.7 84.0 

South Carolina - - ········--······---···-·······- 2,400,025 2,295,476 1,279,214 53.3 96.0 

North Carolina - ··················--·······-······· 3,215,337 2,197,HS 1,680,961 52.3 68.3 

Alabama -· .. 4·----------------·-----··-------- -----· 9,419,956 18.S,158 2.0 

Florida ···-·························-···-··------------ 508,763 145,360 28.6 

Mississippi .. ··-----------------·------------------ 1,376,831 3,227 2.0 

A rka nsa s ·······················-····--·-··--·-··- - 730,791 soo .07 

Louisiana ····--··-··----------···------- 553,088 400 .07 

•The figures and percentages in these ,columns are taken from Defendants' Exhibit 1, Table 6, (R. 1006 A) and 
Defendants' Exhibit 9. (R. 1028 A.) 

tThc percentages in this column are taken from Government's Exhibit 21. (R. 999.) 

:t; These figures are taken from Government's Exhibit 2, Table I (R. 948A-948D) and to the totals there sh own there 
have been added on account of unclassified shipments 8S,8SS tons for North Carolina, 65,427 tons for South Carolina and 
70,460 tons for Georgia. 



Of the markets here considered Georgia and the Caro
linas are the largest consumers of coal from the Appa
lachian territory. We have already noted that in order 
to reach the great consuming markets north and west of 
the Ohio River coal from the Appalachian territory 
must, and does, overcome substantial freight rate disad
vantages to hold those markets as against its most formid
able competitors. We have also noted that in the very 
states in which the mines of the defendant producers are 
located, and where freight rates are not an important 
factor for the Appalachian producers, coals from other 
regions come in and furnish vigorous competition in spite 
of longer hauls to get to these markets. Freight rates are 
always important in the movement of a bulky and heavy 
commodity such as coal but our survey of markets has 
demonstrated that the Appalachian coal producers can 
and do overcome freight rate advantages of from 44 cents 
to $1.84 (in the case of Indiana, Illinois and the Chicago 
District) enjoyed by competitors whose mines are more 
favorably located with respect to these markets. Large 
quantities of coal are shipped into these markets in spite 
of these adverse freight rates. Freight rates, then, do not 
tell the whole story. 

There are two preliminary points in connection with 
the markets in Georgia and the Carolinas. First, the 
Carolinas are the only markets, outside of the states in 
which the mines of the defendant producers are located, 
in which coal from the Appalachian territory enjoys 
freight rate advantages over other producing regions in 
these markets and these advantages are in no instance so 
great as to bar coal from competitive fields. In Georgia, 
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the lar~est consumer of Appalachian coal of these south
ern statf s, t.his coa~ comes in at an actual .freight rate dis
advant,ge In relat10n to Alabama coal, Its most formid
able co petitor in that state. It seems to be the fate of 
the Ap alachian producers (the distance of their mines 
from t e great consuming markets is, of course, the rea
son) to have to battle against adverse freight rates to sell 
a ton o coal. And the value of the advantages in the 
Carolin s is not as great as might be supposed because 
none of these states is a large consumer of coal. The state 
of Ala ama alone used more coal in 1929 than Georgia 
and th Carolinas combined. The second preliminary 
point is that the use of substitute fuels is so great in these 
states t at it is not at all unlikely that in the not too dis
stant fu ure these states, like Florida, will be lost as mark
ets for 1oal in any great quantities. 

First let us consider the freight rate situation in its re
lation tCj> the competitive situation. It is difficult to gen
eralize about freight rates on coal into these states because 
unifor patterns do not exist to the extent that they do in 
the mar ets north and west of the Ohio River. 

In G orgia the record gives freight rates to the cities of 
Atlanta Augusta, Columbus and Valdosta. These cities 
are so d stributed as to give a valid picture of the freight 
rate situation in the state. The following table shows the 
range o actual rates in cents per ton of 2000 pounds from 
the diff rent districts in the producing regions named to 
these cities: 

RANGE OF RATES• TO: 

Atlanta 
Appalachian territoryt_ 209 to 248 
Alabama:j: ----- 192 to 209 
Middle Teonessee1_ 197 to 209 

Augusta 
304 to 327 
287 to 304 
293 to 304 

Columbus 
276 to 315 
192 to 209 
265 to 277 

Valdosta 
330 to 369 
30S to 322 
299 to 330 

•All rates taken from Defendants' Exhibit 3, pages 54, SS. 
. t Rates from the Big Sandy, Kanawha, Kenova-Thacker Districts are oot 
1~clu~ed in the range because Defendants' Exhibit 2, page 126 shows that these 
districts shipped only a trifling tonnage of coal to Georgia in 1929. , 

; Rates from the Brilliant District are not included because Defeodan~ 
Exhibit 2, page 126 shows that this district shipped no coal to Georgia .in 1929. 

t Only rates from the \Vilder, Whitwell and Bon Air districts are includ~d 
b~cause Defendants' Exhibit 2, page 126 shows that these were the only dis· 
tr1cts from which substantial tonnages were shipped into Georgia in 1929. 
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RANGE OF RATES• TO: 

Anderson Charleston Columbia 

Appalachian Terr.itoryt ·--·····-- 270 to 335 310 to 340 292 to 330 
Low volatile fie lds of Southern 

West Virginia and Virginia*·- 325 330 320 

Middle Tennessee'-·-····-·-··-·-- 299 310 320 

Alabama§ -------··-·····-··---·-·-- 304 325 310 

111 All rates taken from Defendants' Exhibit 3, pages S2, S3, 57. 

t Includes rates from all districts. 

:t: Includes rates from all districts. 

Florence Greenville Spartanburg 

320 to 348 253 to 335 253 to 325 

320 325 315 
348 282 282 
349 287 287 

'If Includes only rates from Wilder district because Defendants' Exhibit 2, page 124 shows that this was the only district 
that shipped coal in any quantity into South Carolina in 1929. 

§Includes only rates from the Birmingham district because Defendants' Exhibit 2, page 124 shows that this was the 
only district that shipped coal in any quantity into South Carolina in 1929. 



The bbvious conclusion to be drawn from this table 
is that he chief competitive producing regions enjoy 
either a equality of freight rates with the lowest rates 
from th Appalachian reg ion or enjoy advantages over 
even th e hwest rates. 

In So th Carolina, the record gives freight rates to the 
c1t1es o Anderson, Charleston, Columbia, Florence, 
Greenvi le and Spartanburg. As in the case of Georgia 
these cities are so distributed in different parts of the state 
as to givJ a valid picture of the freight rate situation in 
this stat~L The table appearing at page 177 of this brief 
shows th range of actual freight rates in cents per ton 
of 2000 ounds from the different districts in the pro
ducing r gions named to these cities: 

This t ble shows that in South Carolina coal from the 
Appalac ian territory enjoys a freight rate advantage 
over fro the low volatile fields of Southern West Vir
gmia an Virginia and the fields of l\1iddle Tennessee 
and Alab ma. In order to show just what this advantage 
amounts o the following tabulation shows the greatest 
differenti ls to these cities, that is, the difference between 
the lowes rate from the Appalachian territory and the 
rate from the competitive fields: 

Differential on coal 
from low volatile Differential on coal Differential on coal 

fields from Middle Tenn. from Alabama 

Anderson -------- SSc. 29c. 34e. 
Charleston -----·--- 20c. 0 !Sc. 
Columbia ----- ·--- 27c. 28c. 18c. 
Florence ------ 0 28c. 29c. 
Greenville ------- 72c. 29c. 34c. 
Spartanburg ----- 62c. 29c. 34c. 
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RANGE OF· RATES• TO: 

Appalachian territoryt --

Low volatile fidds of Southern 

West Ytrginla and V'irglnla;_ 

Middle Tennessee§ --------

Asheville 

219 to 337 

327 

271 

Canron 

219 to >37 

327 

277 

• All rates taken from Defendants' E.xhibit 3, pages SO, '.Sl, 

t Includes rates from all districts. 

:j: Includes rates from all dietrico. 

Charlotte 

2S7 to n7 

307 

30.+ 

S7. 

Raleigh Wilmington Winston-Salem 

3 l O to 349 320 to 349 299 to 337 

300 320 289 

327 293 338 

t lndude:s only rates from Tracy City District because Defendants' Exhibit 2, page 122 shows that thi~ wu the only dis· 
trict that shipped coal into thi9 atate in 1929. However rates from the Whiteside, Whitwell and Bon Air Dist ricts to these 
citie1 are generally ldentical with or lower than rates from the Tracy City District and to W\nston-S:ilem, A 9hev.ille and 
Canton ntc1 from the remaint•lg Middle Te•inessee distriictll are lower tharn rates from the ·Tracy City District and to 
Charlot~e .they are only le. higher. 



In vi w of these differentials it is apparent that the 
freight ate advantage enjoyed by the Appalachian terri
tory is ot so great as to exclude coal from these competi
tive fiel s. In fact the advantage is slight in comparison 
with th advantages enjoyed by competitive fields in the 
markets north and west of the Ohio River. 

In N rth Carolina, the record gives freight rates to 
the citie of Asheville, Canton, Charlotte, Raleigh, Wil
mington \and Winston-Salem. Again these cities are suffi
ciently r ell distributed throughout the state to give a 
valid pif~ure of the freight rate situation. The table 
appeari~~ at page 179 of this brief shows the range of 
actual f~Eight rates in cents per ton of 2000 pounds from 
the differ ent districts in the producing regions named 
to these ti ties : 

In orJ er to show the exact advantage enjoyed by the 
Appalac~ian territory the following tabulation shows the 
greatest diffierentials to these cities, that is, the difference 
between khe lowest rate from the Appalachian territory 
and the ate from the competitive fields: 

Differential on coals 
from low volatile 

fields 

~=~~:~ll~-~--===--==-=--== 
Charlotte - -------- --- --
Raleigh . -------- ·--
Wilmington ---------
Winston-Sale --------

108 
108 
20 
o• 
0 
o; 

Differential on coals 
from Middle Ten-

nessee 
58 
58 
17 
17 
Ot 

39 

•Appalachian coal has a freight rate disadvantage of lOc. a ton to Ralei~h 
t Appalachian coal has a freight rate disadvantage of 27c. a ton to Wil

mington. 
t Appalachian coal has a freight rate disadvantage of 10c. a ton to 

W inston-Salem. 

From these tables it is apparent that it is only in the 
small area that comprises western North Carolina that 
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ALL FIGURES AND PERCENTAGES ARE FOR THE YEAR 1929 
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Appalachian coal enjoys any substantial freight rate 
advanta~e over one of the competitive producing regions 
and AsHeville and Canton, the largest cities in this area, 
together! consumed only 371,089 tons of coal in 1929. 
Defend nts' Exhibit Z, page 121 , 129. So it can be stated 
that in he entire United States the only market, outside 
the stat s in which the coal is produced, to which the 
Appala hian territory has any substantial freig ht rate 
advanta e is this small coal consuming area. And, of 
course, t e non-defendant producers in the Appalachian 
territory enjoy the same freight rates as the defendant 
produce s. 

With ~ his freight rate situation in mind let us consider 
competi(ve conditions in these states. The table appear
ing at p~ge 181 of this brief shows the total consumption 
of coal ip 1929 in these states together with the amounts 
coming ~rom the producing regions named and the per
centage· s~ipped by the defendant producers and from the 
various· roducing regions: 

In ad ition to the coal shown in this table a small 
tonnage as mined in Georgia (Findings of Fact No. 
37, R. 1 0) and in North. Carolina. (Findings of Fact 
No. 34, . · 186.) 

In all f these states Appalachian Coals, Incorporated 
must' me~t the competition of non-defendant producers 
located in the Appalachian territory, and as to this the 
District Court found that: 

"The total production of the non-defendants, ex
cluding captive mines, but including the surround
ing territory, in the year 1929, was 32,541,841 tons, 
or about four times the total consumption of the three 
states. 
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The total productive capacity of the mines of non
defendants in the Southern Appalachian region~ in
cluding captive mines and the surrounding territory, 
is 82,660,760 tons. 

From th is figure there should be deducted approxi
mately ten per cent to cover the coal produced in the 
Hazard District, which has no railroad connections 
to the three states under discussion. 

This figure is based upon the capacity of all the 
defendant mines, including captive mines, both active 
and inactive. (Findings of Fact No. 38, R. 192. ) . 

The Court also found that: 

"There is testimony of non-defendant producers 
having an aggregate annual production of 1,150,000 
tons, and annual capacity of 2,450,000 tons that they 
are accessible to the markets in these three states, 
and sell substantial quantities of coal therein, and 
have the power to increase the tonnage in the event 
of any increase in price, or in the event of an attempt 
by Appalachian Coals, In.corporated, to dominate 
the market in these states . 
. A non-defendant producer in the Appalachian ter

ritory gave evidence tending to show tha~ t~e pro
duction of non-defendants in the Harlan D1stnct, not 
including captive mines, was 1,945,000 tons i~ 1931, 
a_ year of small production ; that the productive ca
pacity of these mines is approximately 4,000,000 
tons, and that the non-defendants in Harlan and Bell 
Counties alone could supP.lY the entire requirements 
of the three States." ( Find~ngs of Fact No. 38, 
R. 193.) 

Referring particularly to G eorgia the District Court 
found that : 
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"Ir Georgia, Appalachian coal will meet compe
tition from the coal of non defendants. And also 
from coals from Central Tennessee, Western Ken
tuckf and Alabama. 

The State of Georgia is relatively a small con-
sumer of coal. 

T e coal fields of Alabama are closer to Georgia 
than the coal fields of the Appalachian region." 
(Fin ings of Fact No. 37, R. 191.) 

Referri g to South Carolina the District Court found 
that: I 

"A producer, operating in Alabama, with an an
nual production of approximately 2,500,000 tons, and 
a capacity of 3,000,000 tons, gave testimony tending 
to sho~ that if prices were raised in South Carolina, 
an attrmpt would be made to secure an adjustment of 
the present freight rate so as to permit Alabama coal 
to enter the State on a more favorable basis. 

A ~urchaser of 600,000 tons of coal for use by tex
tile mills in South Carolina gave testimony to show 
that ippalachian Coals, Incorporated, could not 
d.omi ate the market prices for coal in North Caro
lina, outh Carolina, Georgia and Eastern Tennes
see, b~ause Alabama coal and coal of non-defendants 
would be available. 

Thetre is a possibility of competition between the 
defen ant producers and the Smokeless Field and 
with labama coal in South Carolina. But con
sidering the total rail shipments of coal to South 
Carolina in 1929, it appears that 3.99 was Smokeless 
coal, .08 Alabama coal, and 94.25 Appalachian coal." 
(Findings of Fact No. 36, R. 189.) 

As to North Carolina the Court found that: 
"All the coal, other than the Appalachian, used in 

North Carolina, according to T able VI of De-
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fendants' Exhibit 1, constituting 1,017,792 tons, 
came from the Smokeless region. The percentage of 
coal coming from the Smokeless region has in
creased since the year 1929.'' (Findings of Fact. 
No. 34, R. 185-186.) 

Also that: 

"There is compet1t1on between defendants and 
non-defendants producing coal in the Appalachian 
territory. ('Findings of Fact No. 35, R. 187.) 

We come now to the matter of substitute fuels as com
petitive factors The use of substitute fuels in Georgia 
and the Carolinas in competition with coal is far greater 
than in any other m arkets in which coal from the Appa
lachian territory is sold. This is largely due to the devel
opment of hydro-electric power. The following table is 
merely a convenient statement of facts found by the D is
trict Court: 

ALL PERCENTAGES ARE FOR THE YEAR 1929 

Geo1rgia 
~ercentages• of total energy de-
rived from: 

(a) bituminous coal._____ 72.3 
(b) water power____ 22.2 

Percentages• of total energy 
consmued in manufacturing es-
tablishments derived from : 

(a) bituminous coal __ _ 
(b) water power ___ _ 

Pcrcentagest of total value of 
fuel~ consumed in manufacturing 

S8.8 
29.0 

South Carolina North Carolina 

64.8 
31.7 

S6.9 
36.3 

6-0.4 
38.+ 

S4.4 
43.1 

establishments derived from: 
( a ) bituminous coal 30.2S 29.0S 

29.26 
66.3S 

{b) water power H.76 66.36 

• , E b"b' g Tables I and IL (R. Percentages taken from Governments x 1 i t • 
986, 987.) d 12 (R. 1029 

t Percentages taken from Defendants' Exhibits 10, 11 an · ' 
1030.) 
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The u~e of hydro-electric power has actually displaced 
coal. T~e District Court found that: 

"~ ery little coal is used in these three States to 
prod~ce hydro-electric power because of super
power hook-ups, which enable the electricity pro
duce~ in any one section of the country to be used in 
anot~er when there is a local shortage of water 
pow~r. It is estimated that in Georgia alone the 
cons mp ti on of coal on this acount has been reduced 
betw en 400,000 and 500,000 tons annually." (Find
ings f Fact No. 38, R. 193-194.) 

Also thr= 
"S1venty-five per cent. of the textile mills, in the 

. three I States, are equipped to use ·hydro-electric 
powe , but many new plants are going back to steam." 
(Fin ings of Fact No. 38, R. 193.) 

In Geo gia in recent years natural gas has come in and 
displaced a substantial tonnage of coal. As to this the 

.District urt found that: 

"In Georgia during the past three years natural 
gas h s come to Atlanta, Augusta, Albany and many 
other Fities, and is being used by 94 companies that 

· formerly used 471,00 tons of coal." (Findings of 
· Fact No. 38, R. 193.) 

At . another point the District Court . finds that this 
natural gas displaced from 400,000 to 500,000 tons of 
coal in the last few years. (Findings of Fact No. 37, R. 
191.) ·This competition was summarized by the testi-
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mony of an Alabama operator and the District Court 
found that his evidence tended to show that: 

"Appalachian coals would meet in Georgia com
petition from Tennessee coals, that are not included 
in the Appalachian Coals, Inc. from Alabama coal 
from fuel oil on the Southern Atlantic coast, fro~ 
hydro-electric power and natural gas in the interior." 
(Findings of Fact No. 37, R. 191.) 

Fuel oil is also a competitor but at the present time it 
principally found along the coast. As to this the District 
Court found that: 

"There is also competition in the three States 
with hydro-electric power and . fuel oil; the latter 
being · particularly found along the coast, though it 
is also used in increasing amounts in Diesel engines 
in the interior." (Findings of Fact No. 38, R. 193.) 

The District Court made separate findings as to the 
State of Florida. It is enough to point out that the Ala

! bama coal fields are the nearest source of supply and that, 
except for the sparsely populated states of Nevada, Ari
zona and New Mexico Florida was the smallest con-

' sumer of coal of any state. ('Defendants' Exhibit 9, R. 
1028A.) In 1929 it consumed 508,763 tons of which 
145,360 or 28.6% came from the Appalachian territory 
and 341 334 tons came from Alabama. (Defendants' 

. Exhibits' 9, R. 1028A and 1, Table VI, R. lOO?A) · 
This small consumption of coal is easily explamed. 
Government's Exhibit 8 Table I (R. 986) shows that 

. fuel oil furnished 60.3 % 
1

of all the energy consumed in 
that state whereas bituminous coal furnished only 38.2%. 
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This state is therefore wholly unimportant as a consumer 
of coal. 

The emaining southern states, Alabama, Mississippi, 
Louisiana and Arkansas require no comment because of 
the trifl ng tonnage of coal from the Appalachian terri
tory th~t goes into these states and because of the prox
imity of\ the Alabama coal fields. ( R. 1028A, 1006A.) 

E. THEf POSITION OF APPALACHIAN COALS, 
I NCORPORATED AS A COMPETITIVE 

FAbTOR I N THE NEW ENGLAND, 
NORTHEASTERN AND ATLANTIC 

STATES. 

Included in this consuming area are the New England 
States, New York, Pennsylvania, New Jersey, Delaware 
and Maryland. The bulk of the coal going into these 
markets from the Appalachian region goes by rail to Nor
folk, Virginia and thence by boat to New York and other 
costal po~nts from which it is distributed to the points of 
consumptlion. These are called Tidewater shipments and, 
as in the case of Lake Cargo shipments, the available 

and no d tatled figures exist to show the d1stnbut10n of 
Tidewate coal by states of consumption. lt is perhaps 
needless t point out that this area is second only to the 
states north and west of the Ohio River as a coal consum
ing market. In 1929 these states consumed 113,134, 757 
tons of coal while the states listed under the heading of 
markets north and west of the Ohio River consumed 201,-
619,447 tons in 1929. (R. 1028A.) And into this great 
market we again find that coal from the Appalachian 
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region must overcome a freight rate advantage enjoyed by 
competive producing regions. 

As to these markets the District Court found that: 
"Of a total of 36, 054,877 tons of coal moving to 

ti~ewater in 1929, 4,575,970 tons, or 12.7%, were 
shipped from the Appalachian region. Tonnage 
other than Appalachian came from the low volatile 
fi~ld~ ~£ Southern \Vest Virginia, Northern \Vest 
V1rgm1a, the Maryland and the Pennsylvania fields. 
The Smokeless fields of Virginia and West Virginia 
in 1929 shipped 17,451,109 tons of coal to tidewater. 
These fields enjoy a freight rate of ten cents a ton 
lower than the rate from the Appalachian region. 
Coal from the Appalachian region going to tide
water to New England comes in competition with all 
Smokeless coal. It comes in competition with coal 
going to tidewater from the port of Baltimore with 
rates of $2.25 to $2.50 a ton, and with coal going to 
the port of Philadelphia with rates varying from 
$2.32 to $2.57 a ton, as compared with a rate of $2.62 
to $2.72 from Appalachian districts. In addition to 
the coals going to tidew·ater to all points north of 
Washington, coals from the Appalachian region are 
in competition with all-rail coals going from l\~ary-
1and, Northern· \Vest Virginia and Pennsylvam~ to 
all-rail points from Washington north t~ ~fame. 
Until a few years ago there were some m11I10ns of 
tons of coal used for bunkering purposes at the 
ptinci pal ports along the Atlantic Coast. That to~
nage has been very materia11y reduced by competi
tion from oil. In addition, fuel oil in large amounts 
is heing delivered to industrial plants along the 
Atlantic Seaboard, and is going inland for a .con
siderable distance. It has displaced a very consld_er
able tonnage of coal. (R. 495-497, 442.) Coal going 
from the Appalachian region into the Northea~t~rn 
States, in addition to tidewater, meets competi~o~ 
from coal coming from Central Pennsylyania. 
(Findings of Fact No. 46, R. 206.) 
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APPENDIX II 

Excerpts frorµ the p_ublication of the National Industrial 
Conference Board's publication entitled "The 

Competitive Position of Coal in the 
United States." (1931) 

In th \ introduction the troubles of the industry are 
summari ed. The following are pertinent excerpts: 

" \ vercapacity in production, growing competition 
fro other sources of energy, and increasing fuel 
effici

1
ency are the three great disturbing factors that 

the Rri~cipal coal-producing ~ountries of th~ world 
are fpcmg. The first factor stimulates excessive out
put, ~nd the last two factors intensify the oversupply 
by restricting demand." at page 1.) 
"~e growth in competition from other sources of 

ener y has been a major factor in restricting the de
man for coal." (at page 1.) 

" I9creasing fuel economy is a factor almost equal 
in imrortance to the quantitative use of other sources 
of en rgy in its effect on coal demand. The decline 
in th amount of coal necessary to produce a unit of 
electr c power is probably the most notable factor. 
The r pid expansion in the use of public utility elec
tric p wer has resulted in the substitution of pur
chase power for the smaller and less efficient power 
plants The installation of by-product coke ovens 
and tHe resultant saving in gas and by-products over 
the old bee-hive oven is another notable step in fuel 
economy. Improved furnace and boiler equipment 
has generally resulted in better combustion and the 
saving of waste heat and gases. The spread of mine 
mechanization has necessitated the mechanical prep
aration of coal and has resulted in purer coal with a 
higher heat value per ton. All these factors mean a 
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larger recoverable output of energy per ton of fuel 
used and consequently a relatively smaller amount 
of fuel required for an equal volume of industrial 
output." (at p. 2.) 

At the conclusion of this exhaustive study of the coal 
industry, the following statement appears and its perti
nency is such that it is quoted at length: 

"The elimination of 1,665 companies since 1920 
bears testimony to the ruthlessness of the competi
tive struggle in recent years, but, in a sense, it repre
sents progress. In the last decade the prices of coal 
have materially fallen, and the number of miners 
has decreased. More recently the length of the 
working year has increased, and the average output 
per man has risen. \Vhen this costly process of defla
tion is completed, the survivors will face the problem 
of building a more permanent structure for the 
future. 

"The distribution of coal from mine to consumer 
has been accompanied by much uneconomic selling. 
Among the important reasons for this condition are 
overproduction and stress on volume sales rather than 
profitable sales. The high cost of distribution war
rants an analysis of this aspect of the coal-producer's 
problem. The ultimate objective of any sales o~
ganization is to secure and hold customers. This 
cannot be done without thorough knowledge of the 
market, fair prices, and satisfactory service to the 
consumer. 

"An essential preliminary is an intensive study ~f 
the market. This involves, as a first step, an analysis 
of the total coal consumption in the area that can 
be served by the company's mines and the r~utes by 
which this area is served. The second step is a de
tailed canvass covering the kinds of sizes of coal 
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c6nsumed, the classes of consumers, the number of 
consumers in each class, the tonnage taken by each 
o~ the individual consumers, and the division of 
e ch 9f those markets among rival coal companies. 
T serve this market area with the various kinds of 
co I needed, the sales organization of a company 
m st familiarize itself with the details of rail, river, 
an lake transportation and possibly with tide~water 
an export shipping problems. 

'The study of the market and the means of serv
in it must be accompanied by a superior service to 
th consumer. This involves not only engineering 
tes s to determine the suitableness of types of coal, 
to he particular needs of the customer, industrialist 
as ~vell as householder; it requires also a trained 
personnel competent to advise the customer on his 
neeUs. 

"The success of the distribution branch of the 
industry in maintaing a permanent market outlet 
depends on the effectiveness of the producing branch 
in supplying a well-prepared coal. The function 
of the producer does not stop here, however. The 
kee1_1ly competitive situation requires that every 
avaihble means of cost reduction should be utilized. 
The changing conditions of production and coal 
preIJiaration, which mechanization is bringing 
about, offer opportunities of cost reduction, pro
videtl that a reasonable degree of continuity of ope
ratiob can be assured. The success of cost reduc
tion )linges on sustained and repeated sales, which 
are in turn contingent on being able to meet the 
competitive market. 

"Finally, the effectiveness of an organization in 
capturing and holding the market can be promoted 
by strengthening its position through the acquisi
tion of carefully selected properties. The guiding 
principle underlying the consolidation of one or 
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more producing properties is the selection of mines 
that are strategically located in the company's mar
ket territory to supply the types of coal required at 
a minimum of production and transportation costs. 
If operations are sufficiently large, other advantages 
will follow the consolidation of mining properties, 
among which may be noted the following: ( 1) the 
ability to concentrate orders in such a manner as 
to operate the low-cost producing units at satisfac
tory capacity levels, and to curtail or shut down the 
high-cost producing units during a period of de
clining demand; ('2) the ability to secure technical 
consultants in finance lavv, engineering, marketing, 
and distribution; ( 3) greater financial resources and 
strength; ( 4) elimination of duplication of ex
penses in freight, advertising, sales agencies, and 
management; ( 5) lower prices of materials and sup
plies through concentrated power." (At pages 
267-269.) 




