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Junthe Supreme Gourt of the Enited States

OcToBER TERM, 1932

No. 504

AprraLacuiaN CoALs, INCORPORATED, ET AL.,
appellants

v.
THE UNITED STATES OF AMERICA

APPEAL FROM THE DISTRICT COURT OF THE UNITED
STATES FOR THE WESTERN DISTRICT OF VIRGINIA

BRIEF FOR THE UNITED STATES

OPINION BELOW

The opinion of the specially constituted United
States District Court for the Western District of
Virginia (R. 219) and Judge Soper’s concurring
opinion (IRR. 241) are rcported in 1 F, Supp. 339.

JURISDICTION

The decrce of the Distriet Court was entered.
October 17, 1932. (R. 243.) Petition for appeal
was filed October 17, 1932, and was allowed the

same day. (R. 1090, 1091.)
(1)
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several States, or with foreign nations, is
hereby declared to be illegal. Iivery per-
son who shall make any such contract or en-
gage in any such combination or conspiracy,
shall be deemed guilty of a misdemeanor,
and, on conviction thercof, shall be pun- -
ished by fine not exceeding five thousand
dollars, or by imprisonment not excceding
one year, or by both said punishments, in
the discretion of the court.

Sec. 2. Every person who shall monop-
olize, or attempt to monopolize, or combine
or conspire with any other person or per-
sons, to monopolize any part of the trade or
commerce among the several States, or with
foreign nations, shall be deemed guilty of a -
misdemeanor, and, on conviction thereof,
shall be punished by fine not exceeding five
thousand dollars, or by imprisonment not
exceeding one year, or by both said punish-
ments, in the discretion of the court.

* * L * *

SeEC. 4. The several eircuit courts of the
United States are hereby invested with
Jurisdiction to prevent and restrain viola-
tions of this act; and it shall be the duty of
the several distriet attorneys of the United
States, in their respective districts, under
the direction of the Attorney-General, to
institute proeeedings in equity to prevent
and restrain such violations, * * *
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STATEMENT

Preliminary outline of the case

This is a suit in equity under Section 4 of the
Sherman Antitrust Act to enjoin a combination
alleged to be in restraint of interstate commerce in
bituminous coal and in attempted monopolization
of a part of that commerce, in violation of Sections
1 and 2 of the Sherman Act. (R, 1,7, 21.) Upon
the filing of an expediting certificate under the Act
of February 11, 1903 (32 Stat. 823, U. 8. C., Title
15, Sec. 28), the case was tried before a court com-
posed of the three judges of the Circuit Court of
Appeals for the Fourth Circuit. (R. 151,219, 243.)
The court filed findings of fact, general findings of
fact, and conelusions of law, and entered a decree
enjoining the combination. (R. 152,217,218, 243.)

The appellants are Appalachian Coals, Incor-
porated, hereinafter sometimes referred to as Ap-
palachian Coals, three individual officers of said
corporation, and 137 producers of bituminous coal,
hereinafter sometimes referred to as the defendant
producers. (¥ng.' 1, R, 152-153.) Each defend-
ant producer has contracied to sell its coal exclu-
sively through Appalachian Coals in the amounts
and at the prices determined by it. (F'ngs. 4, 53,
R. 154155, 217.) The defendant producers own all
the issued capital stock of Appalachian Coals, to
wlich they have subscribed in proportion to their
1931 production. (Fng. 8, R.157.)

1 The abbreviation “ Fng.” is used herein to refer to the
District Court’s findings of fact.
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The controversy here presented originated in a
plan, approved and actively supported by the lead-
ers of the bituminous coal industry and by the Na-
tional Coal Association, to organize in each region
producing bituminous coal a selling agency which,
by means of exclusive agency contraets between it
and producers in the region served by it, would con-
trol the price at which most of the coal produced in
its region would be offered for sale and sold. Ap-
palachian Coals was the first of the agencies formed
pursuant to this plan. The Government does not
charge the appellants with conspiring to procure
adoption of the regional selling agenecy plan
throughout the industry. But it contends that the
purpose and cffeet of their combination must be
Judged in the light of the fact that it is an initial
step in a plan to substitute the ‘‘“more enlightened”’
competition of a few great selling agenecies for the
greater part of the existing competition, termed
“destructive,’”” among independent producers.

Appalachian Coals was organized to act as the
exclusive selling agent for producers in 8 different
producing distriets, 3 of which lie in Kentucky,
2 in West Virginia, 1 in Virginia, one partly in
Kentucky and partly in West Virginia, and one
partly in Kentucky and partly in Tennessee. (Def.
Ex. A, R. 54; Gov. Ex. 3, Table I, R. 951-956.)
These 8 districts will be collectively referred to as
Appalachian territory and coal produced therein
will be referred to as Appalachian coal. The dis-
tricts are known locally as Big-Sandy-Elkhorn,
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Harlan, Hazarq, Kanawha, Logan, Southern Appa-
lachian, Southwest Virginia, and Williamson.
(Fng. 2, R. 153.) Together they form what is some-
times ealled the Southern High Volatile Field and
are part of the coal-bearing area stretching from
central and western Pennsylvania, through eastern
Ohio, western Maryland, West Virginia, south-
western Virginia, eastern Kentucky and eastern
Tennessee to northeastern Alabama. (Ibid.)
Each of the 137 defendant producers operates
one or more bituminous eoal mines in Appalachian
territory and together they control about 73, of
the total coal produced therein, other than by cap-
tive mines.” (Fng. 2, R. 153; R. 19, 40.) Hereto-
fore each las been independently engaged in mar-
keting its coal in interstate and foreign commerce
in competition with each other and with other pro-
ducers of bituminous coal. (Fng. 3, R. 153-154.)

The general regional sales agency plan

The regional sales ageney plan had its inception
in meetings of leaders of the industry held in New

York City during the latter part of 1931. (Fngs.
18-20, R. 167-170.) The New York meetings fol-

lowed a meeting of West Virginia producers called
by the Governor of that State at which the Gover-

* Coptive mines are mines owned by consumers of c?al, the
output of which is substantially noncompetitive with de-
fendants’ coal because ordinarily it is not sold commercially
in any large amount. (Fng. 29, R. 180.) .Mines that aFe' not
captive will be sometimes referred to herein as noncaptive or

commercial mines.
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nor was informed that one State alone could not
cope with the problems of the industry. (R. 318,
443.) Accordingly, at the request of this meeting,
the president of the National Coal Association®
called a general meeting in New York, inviting
the directors of the Association who resided east
of the Mississippi (not as directors, but as individ-
ual produeers), and requesting them to invite
others. (Fng. 18, R. 167; R. 319.) This meeting
convened October 21, 1931, and discussed a number
of plans which were suggested to bring about ‘‘a
more regulated production’ and ‘“‘methods of real-
izing a better price’’ for coal. (R. 319, 443.) A
committee to consider these proposals was ap-
pointed. (Hng. 8, R. 167.)

The committee thus appointed deeided that the
problems of the industry could best bhe solved by
physical consolidations and niergers and, where
this was not practicable, by the formation of re-
gional sales agencies, and speeial counsel was em-
ploycd to pass upon the legality of the proposals,
(I'ng. 18, R. 167-168; R. 320-321.) The committee
subsequently filed a report which was unanimously
adopted at a segond general meeting of bituminous
operators held in New York on December 3, 1931,
(Def. Ex. B, R. 104, 105, 147-150.) The report
stated that in the opinion of the committee the re-

® The National Coal Association is composed of the mem-
bers of district coal pssociations and individual producers
who are nonmembers of local associations. (R. 444.)
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gional sales agency plan ““offers the greatest prom-
ise for immediate betterment of conditions in the
bituminous coal industry.”” (Def. Ex. B, R. 108.)
It recommended that the chairman of the meeting
appoint a committee in each producing distriet to
‘“‘present this plan to the operators in their respec-
tive distriets and procure, if possible, its adoption
by them.” (Ibid.) Counsel’s epinion on legality
and proposed forms of eontract (1) between re-
gional sales agencies and producers and (2) De-
tween these agenecies and their subagents were
attached to the report. (Def. Ix. B, R. 107, 114,
128, 137.)

The committee’s report and attached documents
were later printed in pamphlet form and generally
distributed throughout the bituminous industry.
(R. 443.) The National Coal Association bore this
expense, as well as the expense of employing special
counsel. (Fng. 24, R. 175; R. 443.)

The forms of agency and subageney contracts
approved by the New York meecting are in every
essential detail the same as the agency and sub-
agency contracts later entered into between Appa-
lachian Coals and the 137 defendant producers and
between it and its subagents. (R. 33; Def. Ex. A,
R. 87-100; Def. Ex. B, R. 128-140.) The chief dif-
ference is that the form of agency contract ap-
proved at the New York meeting was to run for 10
years, whereas the contracts with Appalachian
Coals run to April 1, 1935, or about 3 years from the
time when they became effective. (Def. Ex. A, R.
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95-96; Def, Ex. B, R. 136.) The form of agency
contract approved at the New York meeting also
provides that it ‘‘shall become effective when sub-
stantially similar exclusive agency agrecments are
signed by producers representing — per cent of the
tonnage '’ in the district represented by the ageney.
(Def. Ex. B, R. 136.) This provision was omitted
in the contracts with Appalacbian Coals, but the
same result was achicved by depositing the con-
traets in eserow until 70 per cent of the commerecial
production in Appalachian territory had agreed to
sell exclusively through this agenecy. (R. 9, 32.)

Counsel’s opinion on the legality of the regional
sales agency plan states at the outset (Def. Ex.
B, R.121):

It is assumed that the plan for a common
selling agency will be adopted, if at all, by
the entire industry.

The opinion which is dated November 5, 1931, also
states that the various districts to be represented
by selling ageneies had not been definitely deter-
mined, but that it was expected that, in general,
these districts would be “coextensive with the dis-
tricts now covered by producers’ trade associa-
tions.”” (Def. Ex. B, R. 114, 116.) The opinion
then lists 29 distriets east of the Mississippi River,
some of which had no district association. (R.117-
118.) But when the chairman of the New York
meeting appointed committees to procure adoption
of the plan, he grouped these 29 distriets into 19
regions or distriets. (Def. Ex. B, R. 140-146.)
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Eight of these were, for the purposes of the plan,
consolidated when Appalachian Coals was formed.
(R. 443.) The maximum number of regional sell-
ing agencies east of the Mississippi River has thus
been reduced from 29 to 11, with a consequent
Increase in the size and power of each, and there
may be still further consolidations. (R. 443.)

The 10 districts, other than those consolidated to
form Appalachian Coals, for which committees
were appointed are Western Pennsylvania, Illinois,
West Virginia Smokeless Ficld, Central Pennsyl-
vania, Ohio, Northern West Virginia, Indiana, Ala-
bama, Westein Kentucky, and Freeport Thick
Yein. (Def. Ex. B, R. 141-146.)

Steps to carry out the regional sales agency plan
were actively undertaken. The situation which
brought consummation of the plan to a temporary
halt in districts outside Appalachian territory is
stated in the finding of thie District Court (Fng.
24, R.174):

In January, 1932, the Department of Justice
announced that it regarded the selling
agency plan as illegal, and shortly thereafter
producers outside the Appalachian territory
decided to hold their plans in abeyance pend-
ing the determination of the question by the
courts.

The District Court also said (Fng. 24, R. 175):
The evidence tends to show that other sell-

ing agencies with a control of at least 70 per
cent of the production in their respective
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districts will be organized if the petition in
this case is dismissed. The plan appears to
have the active support of the leaders in the
industry, and it was originally announced as
one intended for adoption by the entire
industry.

The following summarizes the steps taken to put
the plan into effect in the 10 districts other than
the 8 in Appalachian territory where it has already
been adopted :*

(1) Inthe West Virginia Sinokeless Field a sales
agency was incorporated and forms of agency and
subagency contracts were approved at a general
mecting of operators. (Gov. Ex. 1, Rider A, R.
788.) A pamphlet setting forth the plan in detail
and covering 52 pages of this record was printed
and distributed. {(Gov. Ex. 1, Rider A, R. 785—
837.) The West Virginia Smoleless committee in
a letter dated February 10, 1932, in stating that
organization of the ageney would not be completed
until the legality of the regional sales ageney plan
had been determined by the courts, advised the oper-
ators in that district (Gov. Ex, 1, Rider B, R. 837-
838) :

We are encouraged over the prospect of per-
feeting an organization in the Smokeless

field with sufficient tonnage to make it a
eomplete success.

* The District Court, through some inadvertence, failed to
state fully the steps taken in other districts to organize sell-
ing agencies, as stipulated by the parties. (Cf., Fng. 24, R.
174-175; Gov. Ex. 1, R. 782-784.) The second paragraph on
page 174 of the record shows some obvious error.
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The chairman of the West Virginia Smokeless
committee and the president of Appalachian
Coals are, respectively, president and vice presi-
dent of the Island Creek Coal Company, the larg-
est of the defendant producers. (R. 316, 444; Gov.
Ix. 1, Table I, R. 951-936.)

(2) In Ohio a committee of operators incorpor-
ated a sales agency and printed and distributed a
pamphlet equal in length and in detailed presenta-
tion of the plan to that of the West Virginia Smoke-
less operators. (Gov. Ex. 1, R. 783, Rider C, R.
838-888. Under the heading ‘““Gencral State-
ment’’ the committee advised operators (R. 839):

As you undoubtedly know, an attempt is
being made by the Bituminous coal indus-
try to set its house in order and the plan
quite universally favored is that built around
a Central Sales Agency. The hope of this
group is to bring together all producers hav-
ing mines in Ohio and in the West Virginia
Panhandle District.

(3)In Northern West Virginia at a general meet-
ing attended by producers representing a majority
of the tonnage in that district the regional sales
agency plan was approved in prineiple and a com-
mittee was appointed to draw up a definite plan
.of organization. (Gov. Ex. 1, R. 784.) The plan
drawn up by the committee covers 46 pages ol this
record. (Gov. Ex. 1, Rider E, R. 902-948.)

(4) In Western Kentueky at a meeting of a
majority of the producers in that district the re-
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gional sales agency plan was approved in principle
by all except one of the producers present. (Gov.
Ex.1,R.783.) The forms of agency and subagency
contracts presented to the meeting were discussed
and a committee was instructed to prepare a plan of
organization. (Ibid.)

(5) In Western Pennsylvania a committee de-
voted a large amount of time to working out a
regional sales agency plan and sent a questionnaire
to about 75 producers in that distriet. (Gov. Ex,
1, R. 783 ; Gov. Ex. 17, R. 995-997.)

(6) In Alabama a group of operators conferred
conccrning the organization of a regional sales
agency and designated counsel to prepare an out-
line along the lines of the plan of organization of
Appalachian Coals. (Gov. Ex. 1, R. 784.)

The committee in Central Pennsylvania sub-
mitted the plan to their counsel, who advised it was
illegal ; for this reason, and also because the oper-
ators there were not favorable at the inception of
the plan, no steps were taken to organize a selling
agency in that district. (Fng. 24, R. 175; R. 552.)
The producers in Illinois decided against the for-
mation of a sales agency therc. (Ibid.)

Organization and operation of Appalachian Coals,
Incorporated

Immediately after the adjournment of the New
York meecting of December 3, 1931, a Property
Owners Committee (consisting of representatives
of 4 West Virginia Smokeless districts and the 8
districts in Appalachian territory) met and decided
to call a general meeting of the producers in the 8
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Appalachian districts. (Fng. 21, R. 171; R, 341.)
This meeting was held in Cincinnati, Ohio, on De-
cember 10, 1931, and organization of a single sales
agency covering these 8 distriets was tentatively
approved. (Ibid.) A further general meeting was
held in Cincinnati on December 30, 1931, at which
a definite sales agency plan, jointly prepared by dis-
trict committees, was presented and approved.
(Fng. 21, R. 172.) Following this meeting, a
pamphlet containing copies of the charter and by-
laws of Appalachian Coals, the forms of ageney and
subagency contracts approved at the meeting of De-
cember 30th, tbe form of a stock subscription agree-
ment, and a statement outlining the purpose of the
sales agency plan, was printed and distributed.
(Fng. 21, R. 172; Def. Ex. A, R. 50-51.)

A third general meeting was held January 27,
1932. (Fng.21,R.172.) The Secretary of the Na-
tional Coal Association at the opening of the meet-
ing informed those present of the steps that had
been taken to organize selling agencies in other dis-
triets. (Fng. 21, R. 173.) It was agreed that con-
tracts appointing Appalachian Coals as exclusive
agent and stock subscription agreements should not
become binding until operators representing at
least 709 of the commercial production in Ap-
palachian territory had executed similar contracts
and subscription agreements. (Fng. 21, R. 172.)
At a later mecting on March 1, 1932, it was reported
that approximately 73% of the 1931 commercial
production in the territory had signed contracts
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and it was decided that a sufficient tonnage was
represenied to justify proceeding with the plan.
(Ibid.)

At the meeting of January 27, 1932, when it was
agreed that 2 minimum of 709 of the commercial
tonnage should be secured before the plan became
effective, it was also agreed that 809 of such ton-
nage was the maximum which the agency should
represent.” (Fng. 21, R. 173.) A resolution to
make the maximum 909, was defeated. (Ibid.)
Concerning this action, the District Court found
(Fng. 484, R. 213):

The purpose of the defendants to establish
an organization that would exereise substan-
tial influence upon market conditions is
shown by the understanding between them
that the contracts between the producers and
the Sales Agency would not become effective
until a minimum of 70% of the tonnage had
come into the arrangement. A maximum of
809, was fixed, because it was feared that a
greater percentage would bring about an un-
lawful restraint of trade.

Appellants in their brief (p. 18) state that the
73% of tonnage controlled by Appalachian Coals
does not properly reflect its competitive strength in
the territory in which it is located because certain
competitive producing areas were ‘‘arbitrarily”

* The 80% maximum can be changed by action of the stock-
holders or board of directors of Appalachian Coals. (R.
478.)

153098 ~33——2
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excluded from that used in determining the per-
centage of tonnage necessary to make the plan ef-
fective. The court’s finding to which reference is
made shows, not an arbitrary exclusion, but that
operators in certain localities surrounding Appa-
lachian territory, who decided not to join the
agency, were in a somewhat different competitive
position than Appalachian operators, by reason of
an advantage in local markets, facilities for ship-
ment on the Ohio River, or slightly lower volatile
coal. (Fng. 29, R. 181.) And the court referred
to the testimony of the president of Appalachian
Coals that the purpose was to combine in each dis-
trict, under a common selling agency, coal produced
under like competitive conditions. (Fng. 29, R.
182.) This same witness testified that it was, and
still is, expected that additional operators will con-
tract to sell exclusively through Appalachian Coals.
(R. 445.)

The District Court found that the organization of
Appalacbian Coals was not made dependent upon
the formation of other regional sales agencies and
it found no evidence of an understanding that, in
the event other sales agencies were formed, there
would be any agreement among them, direct or in-
direct, to divide market territory, fix prices, or limit
production. (Fng. 24, R. 173-174.) But the Dis-
trict Court also recognized the close relationship
between appellants’ decision not to proceed with the
organization of Appalachian Coals unless they se-
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cured a 709, control in their own territory and their
expectation that other agencies with a like degree
of control would be formed in other distriets. It
found (Fng. 24, R. 173) :

It was thie expectation of the producers
who formed Appalachian Coals, Inc., that
shortly thereafter similar sclling agencies
would be organized in other producing dis-
tricts controlling at least 709, of the bitumi-
nous coal respeetively produced therein, and
that these agencies would be organized in the
districts producing coal which is competitive
with Appalachian coal, and it was the partic-
ular purpose of the defendants in the Appa-
lachian territory to secure such degree of
control therein as would eliminate competi-
tion among the 73% of the commercial pro-
duction.

Each defendant producer, by his contract with
Appalachian Coals, appoints the latter his exclu-
sive selling agent for the coal produced by him in
Appalachian territory; agrees that he will not ‘‘dis-
pose of, scll, or ship any coal except upon the order
and at the direction of the Selling Agent’’; agrees
to pay the sclling agent the damages caused by his
failure or refusal to ship coal ‘‘as directed by the
Selling Agent’’; and agrees to pay the selling agent
a commission of 10 per cent of the gross selling
price f. o. b. at the mines. (. 33; Def. Ex. A, R.
88, 92, 95.) The producer authorizes the Selling
Agent to sell his coal at the best price obtainable
under existing competitive conditions, subject to
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In this subagency contract the subagent agrees to
use its best efforts to sell coal of the producers for
whom it is designated to act ‘‘upon sueh terms and
conditions and at the price or prices established by
the Selling Agent from time to time’’ and agrees
not to depart from these terms and conditions and
prices. (R. 98.) TFor these services the subagent
is to be paid a commission of 8% of the selling
price f. o. b. at the mines. (IR. 99.)

The purpose of having subagents is to preserve
all the existing sales outlets of the defendant pro-
ducers, by converting their existing sales repre-
sentatives into subagents. (Fng. 6, R.156.) Prac-
tically all of the 137 defendant producers have indi-
cated that they will appoint subagents for the sale
of their coal. (Fng. 7, R. 157.) It should also be
noted that in the report submitted to the New York
meeting of December 3, 1931, the committee stated
that probably 909, of the coal going into regional
sales agencies in the beginning would be sold by
designated subagents. (Def. Ex. B, R. 112.) As
we shall later contend (infra, pp. 54, 89), the only
material change in the marketing of coal effected by
appellants’ combination is to vest price control in
a single common agent of the individual defendant
producers. The District Court pertinently ob-
served in its opinion (R. 222):

Subagents are to sell the coal of the pro-
ducer at whose instance they are appointed ;
and, notwithstanding the agreement as to
prorating orders, it is understood that coal






21

tion was given are those representing mines which
are largely or wholly under common ownership

and therefore bring about the climination of little,
if any, competition.

Reasonably definite information was furnished
as to three existing sales agencies. The largest of
these represents 16 mines, of which 15 ““are prac-
tieally a common ownership’’ and were referred to
by the president of the agency as ‘‘just a family
affair.”” (R. 695, 702,) The production of these
mines is normally from 2,500,000 to 3,000,000 tons
ayear. (R.693.) "The nextlargest agency repre-
sents 7 mines having “‘an interlocking stock owner-
ship.”” (R. 687.) Their annual output is be-
tween 2,000,000 and 2,250,000 tons a year. (R.
687.) The third agency sells the output of 7
mines,® the president of the agency being also
president of and financially interested in 3 of these.
(R. 742, 743.) This sclling agent is not authorized
to make sales on contract without consulting the
producer. (IR.746.)

With reference to prior agencies, it appears that
practically the entire output of mines in the Poea-
hontas district (one of the 4 districts in the West
Virginia Smokeless Field) on the Norfolk & West-
ern Railroad was represented by an exclusive
agency from about 1882 to about 1905, (R. 3353.)
It is not shown whether or not the ageney opera-

¢ At least 6 of the 7 mines represented have a very small
production. (R. 742, Gov. Ex. 3, Table 1, R, 953, 954, Table
11, R. 959.)
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terms of sale at which and on which coal is to be
sold by”’ the selling agent. (Def. Ex. 41, R. 1081.)
The other contract provides that the selling agent
shall endeavor to secure the highest possible price
for the producer’s eoal, with the understanding
that the selling agent is to be ‘‘permitted’’ to meet
all reasonable competition and “‘is not to be unduly
restricted as to the price at which it is permitted to
sell coal.”” (Def. Ex. 42, R.1085.)

Production and distribution of bituminous coal

The effect of appellants’ combination and their
purpose in forming it must be judged, at least in
part, in the light of their degree of control over
commerce in bituminous coal in particular markets.
In this connection it is pertinent to review briefly
the distributive situation to determine to what
extent the different producing districts compete or
do not compete in eommon markets.”

The entire production east of the Mississippi
River is not a common “pot’’ from which all mar-
kets and all consumers may draw with equal advan-
tage, and, conversely, all producing districts can
not compete on equal terms in all markets. Since
freight rates frequently represent a large percent-
age of the total delivered cost (R. 497), a district

?Only the area east of the Mississippi River need be con-
sidered, since imports are negligible (Def. Ex, 1, Table IV,
R. 1005) and production west of the Mississippi River is not
substantially competitive with appellants’ coal (R. 247; Gov.
Ezx. 2, R, 948D, 948H, 948L).
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can not cnter a market, other things being equal,
fo which it has an adverse freizht differential. But
in many markets there are other factors of equal
or greater importance, such as differences between
distriets in the guality of the c¢oal mined and in its
suitability for particular uses; varying costs of pro-
duction, involving such items as taxes, wage levels,
and original investment costs; and less tangible
considerations, such as likelihood of strikes inter-
rupting supply, established marketing outlets, and
the habits, preferences, and prejudices of con-
sumers. Vv hile it is impossible accurately to ap-
praise the influence of each of these items sep-
arately, the net result—that the operators in cer-
tain producing districts obtain substantially all of
the trade in bituminous coal in certain consuming
regions—is clearly shown.

The 1929 production of biruminous coal in the
producing districts east of the Mississippi Rirver,
defined or grouped to correspond as closely as pos-
sible to the districts proposed to be set up or set up
under the general regional sales agency plan, was
substantially as follows (R. 3-6. 26):



Iruducing Distrlet” Production

{Net Tona)

Appalachian Territory oo ___ - 93, 100, 000
Western PPennsylvordao o oo oo e 91, 700, 000
T B B — o e 60, 200, 000
West Virginla Smokeless ¥ieldo_______________.___._. 07, 00, 000
Central PennsylvANIB e e e e e e 43, 200, 000
Qhio and West Virginia I'anhandle__ . ____ ... 30, 500, 000
Northern West Virgiondd oo oo oo . 28, 200, 000
Indiana________ - - - - - 18, 500, 000
Alabama_____ a1 17, 700, 000
Western KentueBy oo oot 14, 600, 000
Somerset-Meyersidale, Comberland-Piedmont_________... 13, 300, 000
Miscellatneous o e 12, 300, 000
Tt e e e mcm—— e —esmmim—————————————— 484, 80O, 00

Table VI of Defendants’ Exhibit 1 (R. 1006A)
shows the number of tons of bituminous eoal mov-
ing by rail from each producing district (those west
of the Mississippi River being combined) to each
consuming State. Coal consumed locally and not
shipped, coal sold for railroad fuel, shipments to
the Great Lakes and to tidewater, and exports via
rail are shown separately. The distriets listed in
this table are the same as those shown above, sub-
Ject to the following explanation:

The New River-Winding Gulf and Pocahontas-
Tug River distriets together constitute the West
Virginia Smokeless Field. (Gov. Ex. 1, Rider A,
R. 785, 816.) The Northern Ohio and Southern

® The Western ’ennsylvania district includes the Freeport
Thick Vein district, the 1929 production of which was less
than 10,000,000 tons. (Def. Ex. 1, Table II1, R. 1004B;
Def. Ex. 3, p. 1.) The production listed as “ Miscellancous
represents chiefly production in areas near or adjacent (o
Appalachian territory. (Infra, p. 26.)
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(6) Tennessee: 5,358,602 tons, or about 97% of
all reeéipts, were from the Appalachian district and
Western Kentucky.

(7) Florida: 486,694 tons, or over 95% of all re-
ceipts, were from the Appalachian district and
Alabama.

(8) Kentueky: 3,929,053 tons, or about 94% of
all receipts, were from the Appalachian distriet and
Western Kentueky.

(9) Michigan: 18,365,421 tons, or over 92% of
all receipts, were from the Appalaehian district
and the West Virginia Smokeless Field.

These percentages indicate that one producing
distriet obtains substantially all of the trade in bi-
tuminous coal in 3 of these States and that 2 dis-
tricts obtain substantially all of this trade in the
other 6 States.

Table VI shows that in the markets (other than
tidewater) ecast of the Mississippi River to which
the Appalachian district shipped more than
1,000,000 tons in 1929, the producers there met sub-
stantial competition from operators in other pro-
ducing distriets only as follows: In South Carolina,
none; in Michigan, North Carolina, and Virginia,
only West Virginia Smokeless; in Kentucky and
Tennessee, only Western Kentucky; in Georgia,
only Alabama; in Indiana (outside the Chicago dis-
triet), only Indiana; in Ohio and Lake Ports, only
Ohio, Western Pennsylvania, and West Virginia
Smokeless; in the Chicago distriet, only Illinois,
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the all-rail movement of bituminous coal in 1929,
1930, and 1931 from the various producing dis-
tricts to, inter alia, Ohio, Michigan (divided be-
tween Lower Peninsula and Upper Peninsula), In-
diana (outside the Chicago distriet), and certain
cities in these States. It also gives the like rail
movement for the year 1929 to Georgia, Florida,
North Carolina, and South Carolina and to certain
cities in these States. The district designated in
this exhibit as ‘‘Territory from which Appalachian
Coals, Inec., will ship coal’ substantially corre-
sponds with what is here described as Appalachian
territory. (Gov. Ex. 22, R. 1000.)

This exhibit shows that the competitive situation
ig not fully reflected by percentages based upon the
business of an entire State. The figures on distri-
bution to cities show that a producing district may
be a dominating factor in certain parts of a State
and of negligible importance in other parts. Thus
in Ohio, which is probably the largest consuming
State in the country (Def. Ex. 1, Table VI, R,
1006A), Defendants’ Exhibit 2 shows (p. 1) that of
the total receipts in 1931, 30.25% were from Appa-
lachian territory, 26.62% from Western Pennsyl-
vania, and 25.369, from Olio. But in the Ohio
cities which obtained more than 609, of their coal
from any one district, the percentage of the total
1931 business obtained by these three producing
distriets varied as follows:
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@, from
A | il |
- Penna Ohio
tory .

Miami Valley (p. 01) coeenne e e cemvimcmnca e 9. 28 0.01 0.28
Spriogfetd (p. 68) - - oo 87.51 .02 515
Dayton (P 43} o e e e 76.48 .02 6. &4
Cinelnoati (P, 37 o o 66, 57 1.08 L1
Marion (D, 57) oot cececemcm—m e 66.17 131 ne
Toungstown & Mahoning Valley {P. 60)cccccccacacancnnan. 1.5 81.66 B.48
Larain & South Lorain (p. 83 oo oo 3.90 7897 250
ANBDeE (D, 33) e cusmmm e rimmmmmemmm e mmmmmmmmamam 5.87 12.67 81,29
ARPOD (. 29 et cca—e e 12,38 11.20 5.0
Massillon (P. 58 - - oo e e e mmm e mmmmmmmam e 11 33.51 62.15

In general, in the south central and western parts
of the State Appalachian territory has from 66%
to 909, of the market and Western Pennsylvania is
not a competitor; the steel-producing cities in the
extreme northeast are supplied principally by
Western Pennsylvania and Appalachian territory
is not a substantial competitor; and in the central
northeastern region, where the northern Ohio
mines are located (Def. Ex. 9, R. 1028A), Ohio coal
is the dominant market factor and Appalachian
territory is not a substantial competitor. The Dis-
trict Court found that the percentage of Appalach-
ian coal consumed in the entire State of Ohio does
not reflect the relative importance of that coal in
the south central and western parts of the State.
(Fng. 40, R. 198.)

The same territorial cleavage is graphically
shown by Government Exhibit 7 (R. 983-985) giv-
ing, by consuming regions, the percentage of coal
from Appalachian territory (R.249) and the per-
centage of all other coal consumed in 1928 by elec-
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tric public utilities in the generatioQ of electric
power. Coal from Appalachian territory Fepr'e-
sented 99.7% of the total of this consumption 1n
Ohio west of Columbus and only 11.7% in Obio,
Columbus and east. (R.983.) The following per-
centages taken from this exhibit show a similar
situation in Kentueky and Tennessee (R. 984):

o, from Appa-

Consuming Reglon tachiep Territory

Kentucky—East of Lonisville oo aaa - 100
Kentucky—Louisville and west____ o _aa 0
Tennessee—East of Naghville - 86. 6
Tennessee—Nashville and west . .o e e 10, 8

The data in Defendants’ Exhibit 2 on 1929 ship-
ments to Georgia and North Carolina cities likewise
illustrate how widely the competitive situation
within a State may vary. Only 4 Georgia and 6
North Carolina cities are covered by the exhibit.
Nevertheless, one Georgia city reecived 87.369, of
its coal from Appalachian territory, another only
21.68% ; one North Carolina city reccived all of its
coal from this territory, another only 27.57%,. (Pp.
119, 125, 129.)

The freight-rate structure

In the printed pamphlet entitled “Plan of Organ-
ization of Appalachian Coals, Incorporated,” it is
estimated that less thap 6% of Appalachian coal is
’ sold in markets which it reaches on equal or favor-
at.)le freight rates, compared with coal from otlier
districts. (Def, Ex. A, R. 50, 6l.) It is als§
stated that Appalachiap coal has g freight disad-

15309833 _ o
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vantage to points north and west of the Ohio River,
where 759, of this coal is sold, averaging from 25¢
to $1.50 or more per ton. (R.61-62.) These state-
ments raise the question whether the freight rate
strueture operates as a eheck upon actual or poten-
tial monopolization of markets by operators in
Appalachian territory.

Defendants’ Exhibit 3 gives the freight rate per
ton from the various producing districts to each city
or group of cities included in their Exhibit 2. De-
fendants’ Exhibit 9 (R. 1028A) is a map which
attempts to present the freight rate structure in
graphic form.

In the southeastern States, where Appalachian
coal largely dominates the market, there are
no uniform freight differentials. The map shows
certain complicated differentials, but they have
little evidentiary value in view of the wide range
in rates, sometimes amounting to over §1 a ton, from
the different districts within Appalachian territory
to points in the Southeast. (Def. Ex. 3, pp. 50-57.)

The map deals principally with comparative
freight rates from districts south and east of the
Ohio River to the region north and west of the Ohio
River. It shows that to the latter region (exelud-
ing a large part of Ohio*), freight rates from

1 The map indicates that to southwestern Ohio the rate
from Appalachian territory is 25¢ higher than from Ohio
and the same as the rate from Western Pennsylvania. In
fact, the rate to Cincinnati from Appalachian territory is,
with minor exceptions, 33¢ lower than from Ohio and 54¢
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Inner Creseent mines are 25¢, 35¢, or 50¢ a ton
higher than from Ohio mines and that freight rates
to corresponding destinations from Outer Crescent
mines are 25¢ a ton higher than from Inner Cres-
cent mines. Appalachian territory (except the
Sonthwest Virginia distriet), Western Pennsyl-
vania, and Northern West Virginia arc in the
Inner Crescent. (R. 301-302, Def. Ex. 3, pp. 20,
24, 37-d.) The West Virginia Smokeless Field,
Central Pennsylvania, and the Southwest Virginia
district are in the Outer Crescent. (IDid.) The
map does not show comparative rates from Illinois,
Indiana, and Western Kentucky. Another map
gives the rates from these and other distriets to
certain cities in northwestern Ohio. (Def. Ex. 23,
R. 1052A.)

The fact that rates from Appalachian territory
and Western Pennsylvania to the north central
region are equal does not mean that the latter dis-
triet can or does compete there with the former
to any substantial extent. It also definitely appears
that, notwithstanding the freight differential in
favor of Ohio coal, that eoal ean not compete on
equal terms with Appalachian coal in the more im-
portant consuming centers in this north central
region. Generally speaking, Appalachian territory
and Western Pennsylvania have the same rate to

lower than from Western Pennsylvania. (Def. Ex. 3, p.
5-a.) To Miami Valley the rate from Appalachian territory
is slightly lower than from the larger Ohio districts and 31¢
lower than from Western Pennsylvania. (Def. Ex. 3, p. 17.)
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the Lower Peninsula of Michigan, the Chicago dis-
trict, and Indiana (exccpt the Chicago district).
(Def. Ex. 9.) Ohio bas a differential over Appa-
lachian territory of 50¢ to Michigan and northeast-
ern Indiana, 35¢ to the Chicago district and north-
western Indiana, and 25¢ to the southern balf of

Indiana.

(Ibid.) DBut the actual shipments in

1931 to these destinations from Appalachian terri-
tory, Western Pennsylvania, and Ohio were as
follows (Def. Ex. 2, pp. 5,7, 107) :

Shlpments | Shipments
from from Shipments
Appalachian |  Western from Qhkio
erritory |Pennsylvanla

Michigan, Lower Peninsuls. ..o oocvvcvcnoans. B, 838, 199 29,313 1,051, 767
Chicapo district. ... .._______, S 3,758, 761 8,387 15,483
Indlana (outside Chlcago district),.oenvmusneann- 4, 547,839 2,34 142,324
Tolal e irrieecnanan 17, 142, 709 240, 024 1, o, 531
% of Appalachian shipmen®s. .. .oueccemeoooeeo|oooooeae.. . 1.4 .1

The District Court found (Fng. 27, R. 176) :

In many consuming markets having a lower
freight rate from other producing districts
than from Appalachian territory, Appa-
lachian coal has a marked competitive advan-
tage over other coal because of its quality,
lower cost of production, or established mar-

keting machinery, or a combination of these
and other advantages.

Appellants’ relatively low cost of production

' Costs of production in Western Pennsylvania are
higher than in Appalachian territory, This prob-
ably explains why the former ean not compete with
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the latter when freight rates are equal. (R. 502.)
An officer of the Pittsburgh Coal Company ' whose
mines are located in Western Pennsylvania, testi-
fied that, compared with Appalachian territory, this
was a densely populated and highly industrialized
region, making its taxes and coal-land values (and
therefore depletion costs) relatively very high.
(R. 495, 502-503.) In 1931 the Pittsburgh Coal
Company’s depletion, depreciation, and amortiza-
tion costs were 33.46¢ per ton, while ih the same
year the like costs of the largest appellant company,
Island Creek Coal Company, were 14.48¢ a ton.
(Def. Ex. 5, Table V, R. 1010 L.)

Wages seen to constitute much the largest factor
in total cost of production. (Def. Ex. 17, R. 1042.)
Wages south of the Ohio River are lower than those
north of that river and the southern opcrators be-
lieve that this difference in wage levels tends to
offset their rate disadvantage to the north central
region. (R. 338-339.) The Interstate Commeree
Commission in a decision rendered in 1927 said that
the record indicated that the southern West Vir-
ginia and eastern Kentucky distriets produce
bituminous coal at a lower cost than the principal
Ohio and Western Pennsylvania distriets. Lake
Cargo Coal Rates, 1925, 126 1. C. C. 309, 351. 1t
+ sald that in the latter districts taxes and coal-land

 The record indicates that in 1931 this company’s pro-
duction was probably the largest of any company in the

United States. (Def. Ex. 5, Table V, R. 1010, 1010 1.)
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values are generally higher and that they encounter
greater competition for certain classes of labor.
(Ibid.)

Although Alabama has a freight advantage of
17¢ a ton over Appalachian territory to Atlanta,
Georgia (R. 533), it ships there less than 8% as
much coal. (Def. Ex, 2, p. 125.) This was ex-

plained as being due to the higher costs of Alabama
mines., (R. 533.)

Other factors affecting competition: Quality of coal,
suitability for particular uses and equipment, consumer

good will

The District Court found that ‘‘Ohio coal gen-
erally speaking is of poorer quality’’ than Appa-
lachian Coal. (Fng. 39, R. 195.) Ohio coal, com-
pared with Appalachian coal, bas a much larger
average moisture coutent, which makes it less com-
bustible and to that extent less desirable at the same
price (R. 574); it is, generally speaking, much
poorer in actual combustion (R. 576) and averages
less heat units per pound (R, 415); it averages
higher in ash and sulphur content (R. 414, 415,672) ;
coal of low sulphur content is desirable in certain
industries and is necessary in others, e. g., for met-
allurgical purposes (R. 620, 622) ; firing engineers
have a standing objection to high sulphur coal
bec.ause it tends to clinker and cover over the grates,
which may possibly destroy them after a while
(R-. 672) ; steam plants requiring coal with high ash
fusion can use very few Ohio coals (R.416). Some
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Illinois coal is worse than the Ohio coal and some is
about the same (R. 574) ; generally speaking, it is
not interchangeable, ton for ton, with Appalachian
coal for steam purposes (R. 576); Illinois and
Indiana coal, particularly Illinois coal, is consid-
erably higher in moisture content than Appalach-
ian coal and therefore inferior at the same price
on a heat unit basis (R. 672).

A number of witnesses testified that the concerns
which they represent use exclusively Appalachian
coal and that they had used or tested Ohio coal and
found it unsatisfactory from an efficiency stand-
point. (R. 263, 267, 280-281, 285-286, 287.) Some
of the reasons given for not using Ohio coal were
lack of uniformity (R. 263), high moisture or high
ash (R. 263), high sulphur and ash (R. 285), less
heal value and lack of uniformity in heat and
formation of clinkers (R. 287). The purchasing
agent of a company maintaining daily efficiency
records on coal had read the chemical analysis of
100 different Ohio mines without finding any that
would he suitable. (R. 264265, 270; Gov. Ex. 14,
R. 991.) These witnesses represented the largest
paper company in Kalamazoo, Michigan, a pulp
and paper company at Detroit, Miehigan, a brick
manufacturing company at IPortsmouth, Ohio, and
a company manufacturing grey iron and malleable
iron castings at Warsaw, Indiana. (R. 264, 279,
985, 286-287.)

One witness testified that Indiana coal filled the
fire box with clinkers and, compared with Appa-
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lachian coal, gave less heat and was high in ash.
(R. 287.) He stated that the company’s experi-
ment with Illinois coal showed it to be about the
same as Indiana coal. (R. 287.) A company
which maintained a laboratory and a trained staff
for testing coals had at ope time tried IHinois coal
and found it **not good at all.” (R. 280.)

The suitability of certain coals for certain uses
affects distribution and tends to delimit competi-
tion. Bituminous coal is classed as high volatile
or low volatile, depending upon the per cent of
smoky gases given off when a fixed quantity of eoal
is heated without air. (R. 258-259.) Low volatile
coal, which is often called smokeless, represents a
little less than one-fifth the total United States
production of bituminous coal. (R. 247.) Low
volatile coal, because of its greater cleanliness and
ability to hold fire longer, is more desirable than

high volatile coal for domestic purposes.”* (Fng.
28, R.178; R. 313, 370, 389,)

Most of the large cities have smoke ordinances

limiting the volatile matter that can be used and
S.rr?okeless producers are attempting to have other
c1t.1es adopt such ordinances. (R. 389.) In the
I?lstrict of Columbia the chojce between high vola-
tile and low volatile coal is entirely governed by

th.e E].n?ke ordinance, (R.262.) The use of West
Virginia Smokelesg coal

ginia has been growing very
rapidly in Chicago, Cleveland, Detroit, and all

"* These include the h

ti a4
spartments and hotels, ?Rl.nég‘g large buildings, such as
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other cities where they are insisting on smokeless
fuel. (R. 657.) It is a striking fact that over
50% of all 1929 rail shipments from the West Vir-
ginia Smokeless Field went to the Chicago district
or tidewater,"” whereas these markets absorbed in
that year only about 119, of the shipments from
the Appalachian distriet. (Def. Ix. 1, Table VI,
R. 1006A.)

West Virginia Smokless coal, having this pre-
ferred outlet, ordinarily sells for a higher price
than Appalachian coal. (R. 313, 370, 575.) This,
in turn, gives Appalachian coal an advantage in
othér markets. The tremendous preponderance of
Appalachian coal in the South Carolina market,
where West Virginia Smokeless coal is the only
competitor, is largely a matter of delivered price.
(R. 389.) The president of Appalachian Coals, in
explaining that the Appalachian operators had
never considered including West Virginia Smoke-
less operators in this ageney, said (R. 388):

The competition and the difference in the
quality of eoals, the difference in the strue-
ture of the coals, to some extent the differ-
ence in the use of coals, was so generally
realized that there was no discussion that
there might be a possibility of the two com-

peting fields working together in any way
from a sales standpoint.

1 Tidewater conl is shipped by boat to New England, New
York, Philadelphia, and other northern Atlantic ports.
(R. 300.)
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High volatile coal is, on the other hand, the ac-
cepted coal for the manufacture of illuminating
gas and gas for industrial purposes, although some-
times a mixture of high volatile and low volatile
coal is used. (R. 387.)

Sinee no two coals are exactly alike, it is neces-
sary to find by ehemical analysis and actual tests
the coal best adapted to a particular type of equip-
ment. (R. 260, 262.) The District Court found
that certain coals are more desirable than others
for particular firing equipments, which are often
built to consume coal of a particular kind of com-
bustion. (Fng. 28, R. 177-178.) This necessarily
results in limiting the consumer in his choice of
coal, thereby narrowing the field of competition.

A company manufacturing coal and water gas
at Nashville, Tennessee, uses exclusively Appala-
chian coal, but has experimented with other Ten-
nessee coals on which the freight rate was about
one-half that on Appalachian coal. (R. 281-282,
285.) Unsuitable coal causes maladjustments in
operation and damage to equipment and the com-
Pany’s engineer stated that he would rather give
awa).r such coal than use it. (R. 283.)
lofivg;;;?ll:tie fffal requires a larger fire box than
instond of escaai 1n order that the gas may burn,
boiler fubes thzrzg aSt‘czln.lo.ke, be.fore it reaches the
Use of low t,rolatile . u1 'mng this heat. (R, 276,
the efficiency becaucoatllln e ﬁf‘e box decreases
far away from th el fre bed is unnecessarily

e boiler tubes. (R. 276.) In
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North Carolina and South Carolina about 76% of
the older cotton mills have been constructed for
high volatile coal; low volatile coal ean not be
burned under these boilers because the combustion
is complete before it reaches the bottom of the
boiler and the boiler is heated with smoke only.

(R. 517.)

The District Court found (¥Fng. 28, R. 178):
Apart from this [type of equipment], the
personal element is a vital factor affecting
the interchangeability of different coals.
Plant managers, engineers, firemen, and
others accustomed to a particular quality
of coal, being familiar with its action and
effects, are reluctant to use substitutes.
To change from one grade of coal to another
in a particular plant causes considerable in-
convenience.

Onc of appellants’ witnesses explained the large
use of Appalachian coal in Michigan as being
largely due to the fact that during the War Ohio
and Western P’ennsylvania were not permitted to
ship coal into that State, and ‘‘if you once get into
a market of that kind, the fuel habit is a very hard
thing to change.” (R. 621-622.) He also stated
that an important factor in preventing ehange
from one kind of coal to another was the ““per-
sonal equation,’’ which he explained as a compound
of inertia, prejudice, and the efficiency in opera-
tion which results from actual experiment with a
particular kind of coal. (R. 625-626.)
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Expectation of uninterrupted supply bas been
"another factor in building up consumer good will
for Appalachian coal. Every two years when a
new union scale was to be made in Ohio or Penn-
sylvania there was let-down in mining lasting from
2 to 4 months, interruptions which are very serious
for a plant with no storage facilities. (R. 621.)
Consumers requiring a steady supply of coal pre-
fer to purchase Appalachian coal rather than In-
diana, Ohio, or Pennsylvania coal because they
know that mines in the former region, being non-

union, are not subjeet to periodie shut-downs. (R.
626, 776.)

SUMMARY OF ARGUMENT

L. The evidence fully supports the finding of the
District Court that the effect of appellants’ combi-
nation is to eliminate all competition among them-
selves and to fix uniform prices at which their prod-
uct will be offercd for sale. It also supports the
court’s conclusion that the elimination of competi-
tion and the consequent effect on prices are ‘‘the
very erux of the plan.” From tle inceptioﬁ of the
regional sales ageney plan it was eontemplated that
its adoption in any distriet should be contingent
upon securing control of a eertain percentage of the
production. The agreement among the defendant
producers that their agency contracts with Appa-
lachian Coals should not become effective until the
latter controlled 70% of the commercial produc-

tion in Appalachian territory shows the same pur-
Pose even more directly.



43

Appellants have enumerated cconomies, in-
creased sales, joint research, advertising and credit
information, and the partial elimination of *‘pyra-
miding'’ and distress coal as among the primary
purposes of their combindtion It is pertinent to
inquire whether it was necessary to set up an ex-
clusive sales agency, with power to fix uniform
prices, to achieve these ends, and whether this
agency plan will materially change marketing
methods, apart from restraint of trade. The plan
will not bring economies in the marketing of coal
or increase sales. Joint rescarch, advertising, and
credit information can be undertaken without
adopting this exclusive sales ageney plan. ‘‘Pyra-
miding’’ appears to be only a minor inecident in
the sale of bituminous coal. Appellants’ combi-
nation will bring little relief in the matter of
distress coal.

In appraising these alleged purposes, the Court
must consider whether appellants’ unwillingness
to effect an organization to achieve them alone does
not indicate that they are not the primary purpose
of this combination. The Court must determine
whether appellants surrendered a large measure of
individual freedom and assumed substantial finan-
cial obligations chiefly to secure such intangible
benefits as may result from joint advertising and
research or a decrease in “‘pyramiding’’ and dis-
tress coal. We maintain that the real purpose of
the combination is parallel with its outstanding
effect, namely, the suppression of competition.
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II. The District Court found that elimination of
:ompetition and concerted action, through the com-
vination, will affect market conditions and tend to
raise prices to a higher level than would prevail
under conditions of free competition. It found
:hat appellants will not have monopoly control of
any market or power to fix monopoly prices.

These findings of the District Court must be read
in the light of its other findings and of the evidence.
The power of Appalachian Coals to control price
will not be seriously affected by the competition of
ndependent producers 1n Appalachian territory.
enerally speaking, it is the large producers which
1ave joined the combination and the small pro-
lucers which thus far have stayed out. Both self-
interest and business prudence will dictate a poliey
>f accepting the price leadership of Appalachian
Coals and endeavoring, upon this basis, to obtain
2 fair share of the market. The organization of
tegional sales agencies in other distriets, which is
ilready far advanced and only awaits the favorable
>utcome of this litigation to be completed, will in-
>rease the power of Appalachian Coals to affect
wd control price. Changes in conditions, sueh as
1 widespread strike or a production tax, would
zreatly increase this power, any sudden change in
supply 01: demand being sharply reflected in price.
{Lnot.her Important factor in the competitive situa-
;ion is th.at certain produeing districts have an ad-
rantage in certain markets which these producers
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can translate into higher prices if they are per-
mitted to eliminate competition among {hem-selves.

A review of the competitive situation in t?e
States of North Carolina, South Carolina, Georgla,
Obio, Michigan, Tennessee, and Kentueky shows
that Appalachian Coals will control more than 50.%
of the business in bituminous coal in important in-
terstate markets in each of these States.

III. The Sherman Act must be interpreted so as
to effectuate its policy and purpose. Congress, 1n
prolibiting restraints of trade and monopolies,
adopted the view that the public interest was best
served by the maintenance of free competition, and
the courts, in construing the Act, may not adopt
other criteria of the public interest. If there are
conflicting considerations which render it doubtful
whether the policy of the Sherman Act is working
to the best social advantage in a particular indus-
try, it is for Congress, not the courts, to grant relief.
Furthermore, it does not appear that appellants’
sales agency plan will remedy the basie problems of
the bituminous coal industry and it is probably
economiecally unsound.

IV. Appellants’ principal defense seems to be
that there is no difference in legal or economic effect
between their combination and a union of competi-
tors under single ownership., They assert that a
Terger is not illegal unless it attaing OT eXercises

monopolistic power and that their combination wil]
not give them such power.
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Appellants recognize that a combination formed
for the purpose of suppressing competition,
whether in the form of a merger or otherwise, is
illegal. Therefore, if we have correctly analyzed
the primary purposes of appellants’ combination, it
is illegal upon appellants’ view of the law. More-
over, the Steel and Harvester cases, upon which ap-
pellants rely, do not establish any legal prineiple of
gencral application, cxcept that the size of a cor-
poration or its unexerted power is not in itself an
offense under the Sherman Act. In addition, ap-
pellants’ premise is not correct. Although mergers
necessarily result in the elimination of the ecompe-
tition previously existing between the merged units,
this consequential elimination of competition is usu-
ally merely incidental to a normal, legitimate busi-
ness undertaking.

On the other hand, the abnormality of appellants’
arrangement is shown by the fact that Appalachian
Coals was created, not to displace sales agencies now
operating, but to provide a medium for exercising
price control. The abnormality of the plan is fur-
ther shown by the fact that 137 different producers
have given to a common agent the power to fix the
price at which their product shall be sold. The pro-
visions for allocating business crcatc a definitely
static condition among members of the grou) and
likewise stamp the combination with abnormality.
It also does not represent a normal trade develop-
ment, but is essentially a ‘““plan’’ imposed from
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above to bring about a change in competitive

conditions. o
While the analogy between this combinatior

a merger of competing units is remote, cases deal-
ing with agrcements not to compete or to §011 at
uniform prices are directly in point. A review of
the decisions of this Court shows that it has always
held or assumed that agreements of this character
among a group large enough to affect the market

are illegal under the Sherman Act.

y and

ABGUMENT

I

APPELLANTS' COMBINATION ELIMINATES ALL COMPETI-
TION AMONG THEMSELVES AND THIS IS TIIE CRLCX AND
PRIMARY PURPOSE OF TBE COMDBINATION

The District Court found that the effect of ap-
pellants’ combination is to eliminate all eompeti-
tion among themselves and to fix uniform prices
at whieh their product will be offered for sale.
(Fng. 53, R. 217.) The court in its opinion, after
repeating these findings, said (R. 225):

It is said that this elimination of competi-
tion and any consequent effect on prices is
but incidental fo the proper purposes of the
organization, as in the case of the U. 8. Steel
Corporation or the International Harvester
Company. But it is clear, we think, that
these are not meidental, but are the very
crux of the plan. It is upon the elimination

of competiti . ae
1:-:‘.0‘98—-33_._{p 1lion among the individual pro-
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ferent prices, all fixed by the same Se!ling
Agent, would not constitute competition

among defendant-producers.

The Distriet Court also correctly found that the
effect of appellants’ combination is to fix uniform
prices for the sale of their product. Appellants at-
tempt to offset this finding by contending (brief,
p. 37) that the sales agency contracts require Appa-
lachian Coals ““to sell all coal at the best price ob-
tainable, 1o matter what that price may be.”” This
is alleged to be the correct interpretation of the
contract provision that Appalachian Coals will use
its best efforts to sell ‘“all the coal” of all the pro-
ducers represented by it ‘“at the best possible prices
obtainable, or so much thereof as the market will
Justify.”” (Def. Ex. A, R. 89.)

Any amount of coal can be sold at a price. If
the contracts mean that Appalachian Coals is under
a duty to sell, regardless of price considerations, all
the coal which the defendants can produce, then
the competition between Appalachian Coals and
all outside producers would be truly destructive.
If this 1s the meaning of the contracts, it ig idle for
appellants to concern themselves with the depres-
sive effect on prices of “pyramiding’’ and distress
coal.

Another interpretation of the contract suggested
by app.ellants (bx:icf, pp. 110, 113-114) ig that Ap-
fﬂ:;]::an _003_15 1s required to ascertain what the

) price 1s and then, having made this ascer-
tainment, to sell all the coal which ¢ap be absorbed
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at that market price. But the actual and potential
offerings of Appalachian Coals, and its sales, are
necessarily important factors in making the mar-
ket price. To suggest that any market price could
be made without relation to the sales and price
policy of what would be the outstanding unit in
the industry is, we submit, to deal in fictions and
not reality. The command to Appalachian Coals
to sell all the producers’ coal “‘at the best possible
prices obtainable’’ i3 a meaningless limitation upon
its power to fix prices since what is the best obtain-
able price dcpends upon {ke actlion of Appalachian
Coals itself.

We turn to the question whether the elimination
of substantial competition is ‘‘the very crux’ of
appellants’ combination and whether ‘“the whole
plan is predicated’’ upon the elimination of compe-
tition and *‘the unified control given’’ in marketing
their product. There is ample evidence to support
these conclusions of the court below although under
tbe decision in Addyston Pipe & Steel Co. v. United
States, 1756 U. 8. 211, actual evidence of intent
would seem unnecessary, The Court there said
(p- 243):

It is useless for the defendants to say
they did not intend to regulate or affect in-
terstate commerce. They intended to make
the very combination and agreement which
they in fact did make, and they must be held
to have intended (if in such case intention
is of the least importance) the necessary and
direct result of their agreement.
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The form of sales agency contract approved at
tbe New York meeting of December 3, 1931_; pro-
vided that it would not become effective until pro-
ducers representing an agreed per cent of the total
tonnage in the area scrved by the sales agency had
agreed to sell exclusively through it. (Supra, p.
9.) From the outset, thercfore, the plan contem-
plated that its adoption was to be contingent, not
upon the amount of production represented by the
agency, but upon the percentage of production con-
trolled by it.

The purpose to restrict competition is reflected
in the reduetion in the maximum number of pro-
posed regional sales agencies east of the Mississippi
River from 29 to 11 (supra, pp. 3-10), a develop-
ment which enormously increased the size of the
territory represented by each sueh agency and its
power to affect or control prices. This striking con-
solidation of distriets is difficult to explain unless
elimination of competition and price control were
primary considerations. If these were not the
primary considerations, it would seem easier to
bring about adoption of the plan if each selling
at_gent represented a small and cohesive producing
district. Agencies so organized would also be bet-
ter able to serve the particular needs of the local
Operators,

) The agreement that the sales agency contracts
etween the defendant producers and Appalachian
Coals should not become effective until the latter
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had secured control of 70% of the commercial pro-
duction in Appalachian territory shows the same
purpose even more directly. Control of an ag-
gregate tonuage equal to 70% of {he commercial
production was not necessary for the successful
operation of the plam, apart from a purpose to
affect prices by suppressing competition. Of the
10 other districts east of the Mississippi River for
which selling agencies are proposed under the plan
as developed, thie 1929 production in all but 3 of
them was less than half that in Appalachian ter-
ritory. (Supra, pp. 24-25.) 1In other words, Ap-
palachian Coals, had it secured only a 50% con-
trol, would have represented a greater aggregate
tonnage than 7 of the other proposed agencies
would have if they secure a 1009, representation.
The production in Western Kentucky, where a
sales agency plan has been approved in principle
by the operators (supra, pp. 12-13), is less than that
of one of the 8 distriets represented by Appalachian
Coals and about equal to that of another such
district. (R. 446.)

Appellants’ unwillingness to put their combina-
tion into effect until they secured a 709, control is,
we submit, of the utmost significance. After meet-
ings had been held; after the form of agency con-
tract and the corporation’s charter and by-laws had
been approved ; after contracts had been signed and
stock had been subscribed for, even then the inter-
ested parties were not willing to proceed with the
plan unless 70% of the commercial production was
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represented. (Supra, pp- 14-15.) This 70% was,
moreover, within 10% of the 809, maximum which
was adopted ‘‘in view of the danger of an illegal re-
straint of trade.” (R. 448.) The court below was
warranted in its finding that appellants’ purpose
“to establish an organization that would exercise
substantial influence upon market conditions’ is
shown by their agreement that the agency contracts
with Appalachian Coals should not become effcetive
until 2 minimum of 70% of the tonnage had been
sccured. (Ing. 484, IR. 213.)

A combination which unreasonably restrains
trade is not ¢ excused because it was induced by good
motives or produced good results.”” Thomsen v.
Cayser, 243 U. 8. 66, 86. Like quotations might be
multiplied. But passing the objection that valid
collateral purposes are no defense to a combina-
tion which directly and substantially restrains
trade, it is pertinent to inquire whether appellants’
combination will, apart from results incident to the
SUPPI"GSsion of competition, afford them any sub-
st:'mtml relief or relief that could not be obtained
w1thf)ut restrain{ of trade. Such an inquiry has a
bearing on the question of the extent to which pur-
T b o ey

Appellants have enznr:::f : sll'bcﬂimbmatlon.
ecomomies, fmoromsad Salesﬂ ed (brief, pp. 24-29)

» COOperative research,

advertising and eredit information, and the partial

Viminat: » .
e¢limination of ““pyramiding’* and distress coal as
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the purposes of their combination. e shall briefly
discuss to what extent these “purposes’ appear to
have actually motivated appellants in setting up
their exclusive sales agency plan.

(1) Economies and increased sales

Practically all of the defendant producers have
indicated that they will appoint subagents for the
sale of their eoal. (Fng. 7, R. 157.) There is no
limit upon the number of subagents a producer may
appoint. (R. 34.) Under the plan existing sell-
ing agents will market coal as subagents, subject to
the control by Appalachian Coals over prices and
the alloeation of orders, ‘‘in substantially the same
manner that they have always marketed it hereto-
fore.”” (R.530,700-701.) Under the plan the cost
of maintaining the elaborate sales organization
which Appalachian Coals will set up for determin-
ing prices (R.423-425) will be superimposed upon
all the usual, present expense of marketing coal.
The president of Appalachian Coals testified the
plan would effect no economies in the immediate
future; that economies could be achieved, if at all,
only after a year or so of operation;that the econ-
omies would be in advertising, rather than in dis-
tribution. (R.333,471.) Itmay be fairly inferred,
therefore, that the plan will inerease, rather than
decrease, the cost of marketing the producers’ coal.

We submit that neither the findings of the Dis-
trict Court nor the evidence warrant appellants’
statement (brief, p. 30) that the designation of sub-
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agents is a ‘‘temporary expﬁedient” and that 1t'1s

Appalachian Coals develops its
expected that, as APP 1
own selling organization, the great bulk of the coa
will be sold by its sales staff. If the prfasent
agencies for the sale of coal have ‘‘long eStathhe:i:
vood will and personal contacts with consumers
?vhich it is desirable to retain, it will continue to be
desirable to maintain this good will and these con-
taets.

Appellants assert (brief, p. 24) that the “pri-
mary purpose’’ of the defendant producers in or-
ganizing Appalachian Coals “was to sell more
coal.”” To increase sales may be the desideratum,
but appellants have completely failed to show any
necessary relation between this end and their ex-
clusive sales agency plan. The plan will not fur-
nish the sales stimulus of lower prices since it will
not reduce the producers’ costs. It does mot ef-
fect economies in production or distribution and
the avowed purpose of the plan in preventing
“pyramiding’’ and distress coal is to mitigate the
alleged depressive effect of these practices on priees.

The court below found that appellants believe
that the cooperative advertising, research, and
credit information which Appalachian Coals may
undertake would result in the more economical sale
of coal. (Fng. 48b, R. 210,) e shall therefore
consider what is the relation, if any, of these

activities to appellants’ adoption of the sales agency
plan.
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per year," will be devoted !:o thesc': activi;.ies a:d
{hat there is no provision in s detailed 1.))’ -laws for
cetting aside any pereentage of its net income 10T
advertising or research. (Def. Ex. A, R.748T; R.
779-780.)
(3) Pyramiding

Appellants in their brief in this Court have given
great emphasis to what is referred to as “pyrz}-
miding.” (Brief, pp. 28, 50-51, 81, 84.) This
occurs when a producer offers a given quantity of
coal for sale through more than onc agent, subject
to prior sale. (R. 508.) The court below made no
finding as to the extent of this practice (Fng. 12,
R. 164) ; the evidence shows that it is ““not the rule”
for producers to sell coal in this way (R. 329).
It was only referred to incidentally by 2 or 3 wit-
nesses, the principal testimony on this point being
quoted in appellants’ brief (pp. 50-51). The prac-
tice would seem to be similar in effect to the placing
of purchasing orders with more than one agent in
aseller’s market. ‘‘Pyramiding’’ appears to be for
the most part a minor ineident in the sale of dis-
tress coal, the shipper sometimes finding it neces-
sary to offer it through several sales agents in order
more quickly to find a purchaser. (R. 500.)

1+ The averaze f. 0. b. sales price of the coal of defendant
producers, even in 1931, would be at least $1.40 a ton, (Def.
Ex. 1, Tables IV, VIII; R. 1005, 1007.) The production of
defendant producers in 1931 was over 42,000,000 tons (Gov.
I:]x. 2, Table 111, IR. 948L), making their total sales realiza-
tion over $58,800,000, on which the 2% commission of

Appalac.hian Couls would be over $1,176,000, assuming that
all coal is sold through subagents.
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coal for which they have orders. (Fng. 11, IR
163.) About 80% of the coal sold is purchased by
industrial consumers, most of whom buy their re-
quirements on a yearly contract. (Fng. 11, R.
164.) Many large domestic consumers purchase
coal in the same way. (Ibid.) Ordinarily distress
coal does not have the effect of depressing the price
of coal purchased on contract. (Ibid.) It thus ap-
pears that the great bulk of all coal is neither sold
as distress coal nor affected by its sale.

Appellants urge (brief, pp. 82-83) that Appa-
lachian Coals will balance orders so as to give each
of the 137 defendant producers, so far as possible,
orders for complementary sizes and thus ‘‘reduce,
if not eliminate’ the necessity for shipping dis-
tress coal. The viee president of Appalachian
Coals (R. 696) and the president of a sales
agency representing 16 produececrs, all but one of

whom are under common ownership (supra, p. 21),
testified (R. 720) :

I think so far as the pro-rating of these
orders 1s concerned, that is going to be an
extremely difficult matter. We can not do
it in our own organization.

To some extent the existence of distress coal is
due to changing seasonal demand, the greater de-
mand for domestic sizes in the fall creating a sur-
plus of stcam sizes and the reverse condition occur-
ring in the spring. (Fng. 11, R. 164; R. 592.) The
allocation of orders by Appalachian Coals would



60

not materially alleviate the problem of distress
coal in so far as it is seasonal. (Fng. 11, R. 164.)

Finally, there is reason to doubt that Appalach-
jan Coals will attempt to prorate orders to any
substantial extent. The allocation of orders is a
difficult matter, even in a medium sized sales
agency. (R. 706, 720, 759.) Apart from the in-
herent difficulties, the testimony discloses, and
appellants appear to concede (brief, p. 37), that no
effort will be made to prorate orders when a con-
sumer orders coal of a particular producer or mine.
(R. 773, 780.) That is the way commercial con-
sumers ordinarily purchase their coal. (R. 272,
216, 284, 775.) It is expected that the subagents
will push the sale of the coal of the producers whom
they represent under the latters’ trade names and
brands (R. 530, 700-701, 781), and Appalachian
Coals is required by the terms of its contracts with
the defendant producers to maintain their trade
names and good will (Def. Ex. A, R. 90). The
court helow found it difficult to reconcile the plan
to prorate orders with the fact that subagents

would sell the coal of producers whom they repre-
sent.  (Supra, pp. 19-20.)

If appellants’ purposes are the test of the legality
of their combination, which we deny, the issue be-
fore this Court is whether their purposes, other
than the elimination of competition, so far trans-
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cend in importance the intent to eliminate competi-
tion that their arrangement can be held to be a nor-
mal, usual, reasonable restraint of trade. And ap-
pellants must be held to have intended that which is
““the necessary and direct result of their agree-
ment,”’ the elimination of substantial competition.
(Supra, p.50.) Inappraising these collateral pur-
poses, the Court must consider whether appellants’
unwillingness to effect an organization to achieve
these othier purposes alone, does not indicate that
these are not their main purposes. The Court must
also take into consideration the fact that appellants
by their agreemcnts have surrendercd in large
measure their individual liberty of action and have
agrecd, in a time of financial stress, to contribute"
a capital fund of over $500,000. (Supre, p. 20.)
The Court must determine whether frecdom was
thus surrendered and finanecial obligations under-
taken, chiefly to secure such intangible and prob-
lematical benefits as may result from cooperative
advertising and research and a decrease in “pyra-
miding’’ and distress coal.
We maintain that the inference is irresistible,

that the real purpose of the selling agency plan is
parallel with its outstanding effect, namely, the

suppression of competition among a large number
of individual producers.
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APPELLANTS' COMBINATION GIVES APPALACHIAN COALS,
INCORPORATED, THE POWER SUBSTANTIALLY TO AFFECT
AND CONTROL THE PRICE OF BITUMINOUS COAL IN MANY

INTERSTATE MARKETS

The court below found as an ultimate fact (¥Fng.
5, R. 217-218) :
That the effect of the plan of defendants
will be to eliminate free competition among
a large group of producers of coal and sub-
stitute for same concerted action on their
part in the offering of their product at uni-
form prices; and that, because they control
so substantial a part of the coal sold in the
United States, this elimination of eompeti-
tion and concerted action will affect market
conditions and have a tendency to stabilize
prices and to raise prices to a higher level
than would prevail under conditions of free
competition. The defendant will not have
monoply control of any market nor the
power to fix monoply prices.

Inits opinion the court said (R. 225)—

although the agency will not be able to fix
l_narket prices or establish monopoly eontrol
in the markets in which it sells, the volume
of coa} which it will handle is so great that
the elimination of competition among those
wh.o produce it, and the power to fix uniform
prices at which it will be offered for sale,
must necessarily affeet market prices.
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Appellants, we understand, do not take scrious
issue with these findings and conclusions of the
District Court, but they contend thal it erred in
concluding as a matter of law that a combination
of the nature of theirs and without power to cxact
monopoly priees is within the prohibitions of the
Sherman Act. We contend (infra pp. 83-100) that
under the decisions of this Court it is unnccessary
to go beyond these findings of the District Court,
but we shall endeavor to show the extent to which,
in the light of the cvidence, Appalachian Coals will
have power to affect and control price.

Prior to an examination of the statistical data,
it seems desirable to consider certain broader as-
pects of the situation,

An important question is the cxtent to which
competition of independent (i. e., nonmember, non-
captive) producers in Appalachian territory will
limit the power of Appalachian Coals to affect or
control price. Generally speaking, it is the large
producers which have joined the combination and
the small producers which thus far have stayed out.
In 1929 the output of the 137 defendant producers
was 98,011,367 tons, or an average for each of 423,-
441 tons. (Gov. Ex. 3, Table I, R.956.) There are
130 independent producers in Appalachian terri-
tory now operating and their 1929 production was
19,969,575 tons, or an average production for each
of 153,612 tons. (R. 459; Gov. Ex. 3, Table I, R.

961.) A great many buyers do not purchase from
153088—33—56
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mines whose annual production is 100,000 tons or
less. (R. 411.) DBased on 1929 production, as
against the control by Appalachian Coals of over
58,000,000 tons, only 7 independent producers in
Appalachian territory had production of over
500,000 tons. (Gov. Ex. 3, Table II, R. 956-961.)
The independent producer in Appalachian terri-
tory with an annual production of a few hundreq
thousand tons could not ignore the fact that Appa-
lachian Coals, controlling approximately 50,000,000
tons of production, would be marketing coal in
every market reached by him. To risk antagoniz-
ing this powerful ageney by underselling it would
certainly not be prudent. The sclf-interest of the
producer would dictate a policy of accepting the
price leadership of Appalachian Coals and en-
deavoring, upon this basis, to obtain a fair share of
the market. The vice president of Appalachian
Coals expressed the hope that the outside producer
would ‘“‘see the light’’ and would ‘‘play the game
according to what is considered good business, at
least, and not destructive competition.” (R. 718.)
He then said (ibid):
If we can eliminate the destructive competi-
tion, we will have done all we expected to do
with Appalachian Coals, Inc.
The District Court found (Fng. 482, R. 209):

In all eonsuning markets where a substan-
tial portion of the present consumption is
furnished by Appalachian coal, * * *
many other producers would follow its price
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leadership for the purpose of maintaining
their present share in these markets upon the
basis of the price level established by Appa-
lachian Coals, Ine.

Another question is the effect which the organ-
ization of other regional sales agencies will have
upon the power of Appalachian Coals to affect.and
control price. The organization of regional sales
agencies in the West Virginia Smokeless ield,
Ohio, Western Kentucky, and Northern West Vir-
ginia is alrcady far advanced and only awaits the
favorable outcome of this litigation to be completed.
(Supra, pp. 10-13.) There is evidence that other
such agencies will be established. (Supra, p. 13.)
Tt is expected that the competition of regional sales
agencies will be ‘““more enlightened’’ or ‘‘more
intelligent’’ than that of individual producers. (R.
683, 707, 759.) These ageneies which may be said
to be organized to eliminate price competition and
practices which depress prices are not likely to
engage themselves in “‘destructive’ price competi-
tion. These agencies organized pursuant to a com-
mon plan are not likely to operate in such a way
as to defeat the common purpose of stabilizing con-
ditions in the industry. (Def. Ex. B, R. 107.)

Another question is the weight to be accorded to
the opinion testimony of appellants’ witnesses as to
the power of Appalachian Coals to affect or control
price. The situation presented here is not like that
before the eourt in International Shoe Co. v. Fed-
eral Trade Commission, 280 U. 8. 291, wherc the
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competition between two shoe companies could be
«Jisclosed by observation.” In the instant case the
opinion of witnesses was given with reference to a
competitive situation which was not within the ex-
perience of any of them. There has not been here-
tofore any unit in the bituminous coal industry
comparable in size to Appalachian Coals. The 1931
production of the defendant producers was 42,361-
771 tons (Gov. Ex. 3, Table I, R. 956), while the
1931 output of the four companies having the larg-
est production of all those whose securities are listed
on exchanges was (Def. Ex. 5, Table V, R. 1010 I) :

Production
¢ Compapy {In tone)
Pittsburgh Coal Co____ . ____ _— _— 10, 931, 636
Consolidation Coal Co - _- 9,868,584
Fland Creek Coal Co_- 4, 329, 022
West Virginin Coal & Coke Corp_____ -~ 2, 881, 000

Almost all of appellants’ witnesses are engaged
in the coal business and are thus to some extent
interested in the movement to establish regional
sales ageneies. Among those not engaged in the
coal business, the majority represented coal-carry-
ing railroads. (R. 303, 478, 571-572, 721.) One
of these witnesses stated, ““If our operators are not
prosperous, it will follow in due time that the rail-
road probably will not be prosperous.” (R. 311.)
Only three of appellants’ witnesses represented
consumers other than railroads. One of these rep-
resents a large power company which relies chiefly
‘00 water power and uses coal only incidentally.
(R. 536.) One is described by appellants (brief,
- 47) as “the largest purchaser of eoal’’ in certain
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States. The third represents one of the largest
chemical eompanies in the country. (R. 562.)

The Government witnesses, on the other hand,
represented, in general, the industrial consumer of
medium size, who does not have the bargaining
power and resources of very large concerns. They
were not asked to express speculative opinions as
to the effeet upon price of the organization of Ap-
palachian Coals, but they testified to facts which
showed their dependence upon coal from Appalach-
ian territory. They are using, and for some time
have used, solely Appalachian coal. (R. 264, 271,
272, 274, 275, 280.) Some had tested coals from
other distriects and found them unsatisfactory.
(R. 269-270, 280, 281, 282, 285, 287.) Several had
firing equipment designed espeeially for the use
of Appalachian coal. (R. 267, 271-272, 274.) In
the past their business has been solicited by sev-
eral different defendant producers. (R. 271-272,
271,282, 285.) The cost of coal represents from 10
to 50% of their cost of operation. (R. 273, 280,
283, 286, 288.) Most of these may properly be re-
garded as‘‘complaining witnesses,’’ but in any event
no inference may be drawn from failure to call
such witnesses when the producers’ coal has not yet
been turned over to Appalachian Coals for sale
and the shoe has not yct begun to pinch.

The District Court found (Fng. 22, R. 217) :

Other witnesses for the defendants indicated

that there would be some tendency to raise
the price but that the degree of increase
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ered by the exhibit. (Ibid.) TFor a time after the
War some bituminous coal was selling at $21 a ton
at the mines. (R.521.) In 1930 the average price
at the mines was $1.70 a ton. (Def. Ex. 1, Table
V, R. 1003.)

Conditions are never static. A widespread strike
in any one of several districts, or in several dis-
triets at the same time, would greatly increase the
power of Appalachian Coals to affect and control
priee iu particular markets. A heavy production
tax in certain States would have substantially the
same effect.

Finally, the most important factor in the com-
petitive situation is that eertain produeing distriets
supply substantially all the requirements of certain
markets. (Supra, pp. 26-28.) This is not acei-
dental, but is due to some definite advantages en-
joyed by the producers in the preferred district
or distriets. The latter can translate this advan-
tage into higher prices if they are permitted to
combine to eliminate competition among them-
selves.

Consumers use the eoal which is the cheapest {o
them in terms of ecfficiency. The actual price per
ton depends upon the selling price at the mine plus
the freight rate. A lower cost of production will
offset higher freight rates. Better quality of coal
or its suitability for particular uses or equipment
may also make it cheaper in terms of efficiency than
coal which can be purchased at a lower per ton cost.
We have previously outlined the effect of these and
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other factors upon the distribution of biturninous
coal and have noted that their net effect is to make
Appalachian territory the largest producing dis-
trict in the United States and Appalachian coal the
preponderant coal in numerous markets.

Tt seems unnceessary to cxamine the competitive
situation in every market reached by Appalachian
coal. North Carolina, South Carolina, Georgia,
Ohio, Michigan, Tennessee, and Kentucky may be
taken as illustrative of the situation in markets
where Appalachian Coals would have the greatest
power to affect and control price.

(1) North Carolina and South Carolina

These States have certain common character-
isties. In each the defendant producers supplied
more than half of all the bituminous eoal (other
‘than railroad fuel) consumed in 1929. (Gov. Ex.
21, R. 999.) In that year Appalachian territory
furnished 94.25%, of the eoal consumed in South
Carolina and 73.669%, of the coal consumed in North
Carolina. (Def. Ex. 2, pp. 121, 123)) In North
Carolina all, and in South Carolina substantially
all, of the remaining coal used was West Virginia
Smokeless coal. (Ibid.) The evidence discloses
that if the present petition is dismissed a powerful
sales agency similar to Appalachian Coals will be
formed by the West Virginia Smokeless operators
and that these 2 agencies together will then control
at least 707, of the coal now consumed in these 2
States. (Supra, pp. 11, 26.)
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To typical eities in these States the freight rate
from the Virginia distriet'” in Appalachian terri-
tory is lower than from other parts of Appalachian
territory, except a small subdivision of the South-
ern Appalachian district. (Def. Ex. 3, pp. 50-93,
57.) Because of this difference in rates, in South
Carolina 81¢, and in North Carolina about 45%
of the coal received from Appalachian territory is
from the Virginia district. (Fng. 36, R. 188; Def.
Ex. 2,p.122.) Appellants control 849 of the com-
mercial produetion in the Virginia Distriet, as com-
pared with a 739, eontrol int the entire Appalachian
territory. (Fng.36, R. 188.) Of the nondefendant
commercial producers in the Virginia distriet only
2 had a produection in 1929 of over 200,000 tons
and the largest of these had a production of only
233,463 tons. (Gov. Ex. 3, Table 1I, R. 960-961.)
Independent producers in the Virginia district
therefore can not furnish the ‘‘steady and large
supply of coal of the same variety’’ which is a fae-
tor in the purchase of coal by large consumers.
(R. 274.)

The District Court found that at present Appa-
lachian eoal ‘‘has almost a complete monopoly’’ in
western North Carolina ; that to Asheville and Can-
ton freight rates from the West Virginia Smokeless
Field are more than $1 per ton higher than from
parts of Appalachian territory; that Canton eon-

" This is sometimes called the Southwest Virginia district.
(Supra, pp. 5-6.)
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the ‘‘percentages of total value of fuels consumed 1u
manufacturing establishments derived from: (a)
bituminous coal (b) water power’’ (app. brief, p.
185) cannot be relied upon.*™

(2) Georgia

Of the coal (other than railroad fuel) consumed
in Georgia in 1929, 45.7¢, was shipped by the de-
fendant producers and 75.53% of the coal consumed
in that State in 1929 was Appalachian coal. (Fng.
37, R. 190.) All except 6.389, of the remaining
coal was from Alabama, where the organization of a
regional sales agency has been undertaken. (Ibid;
supra, p. 13.) In 1929, 816,182 tons of bituminous
coal were shipped to Atlanta and 146,896 tons to
Augusta, of which 85.67¢; and 87.369;, respectively,
was from Appalachian territory. (Fng. 37, R.
190-191.) In the same year bituminous coal sup-
plied in Georgia 72.3% of the total energy consump-
tion derived from fuels and water power.”” (Gov.

Ex. 8, Table 1, R. 986.)

' In computing these percentages, the value of bituminous
coal used in the production of electric power is included in
the value of “ purchased electric energy ” (which appellants’
brief erronecously designates * water power”) and is ex-
cluded from the value of bituminous coal consumed by
manufacturing plants. (R. 407-408.) The effect of this is
to make the bituminous coal percentage too low and the pur-
chased electric power percentage too high.

¥ Jf 1930 figures were substituted, the increased con-
sumption of natural gas would reduce the percentage of total
energy consumption derived from bituminous coal about 1.4.
(Gov. Ex, 8, Table I, R, 986.)
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(3) Ohio

In considering the competitive situation in this
State, there are two outstanding facts. One is that
{he shipments to Ohio by the defendant producers
constitute a greater percentage of their total ship-
ments than do the shipments to Ohio of the pro-
ducers in Appalachian territory as a whole. The
second is that in the south central and western part
of the State a very large part of the coal comes
from Appalachian territory, which has to this areca
freight rates equal to or lower than those from
Oliio mines, which are the only other large shippers
to consumers there. (Supra, pp. 30, 32-33.)

Excluding receipts from captive mines, in 1929
the defendant producers furnished 33.75c of the
rail receipts of bituminous coal in Ohio, whereas
in that year Appalachian territory as a whole fur-
nished only 32.42%, of the total rail shipments to
Olio.” (Gov. Ex. 21, R. 999; Def. Ex. 2, p. 1.)

®We can not sccept appellants’ explanation (brief, p.
149} of these perventages as probably due to the fact that one
inclides and the other excludes shipments and consumption
of eaptive coal.  Of the total 1929 captive production in
"‘l_‘l‘hluchiun territory, all but about 12,000.000 tons was
shipped to tidewater, used as railroad fuel or mined by the
Slnte‘ of Tenneseee. (R, 420.) Of this 12,000,000 tons. ap-
proxinulely 8,175,000 tons is identified as coing to the Chi-
cage distriet, Michigan or Canada, and a considerable part
o:l‘ the remuining 3,825,000 tons appears to be shipped to Lake
Ports. (R, 420421.) We do not find any captive produc-

tion in Appalachian territory definitely identified as going
ta Ohijo. v ="
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Since Appalachian Coals would therefore control
substantially more than 73% of the Ohio shipments
of commercial Appalachian coal, 80% may be
taken as conservatively representing this control.
Applying 809 to the percentage of total rcceipts
represented by Appalachian coal will give the ap-
proximate share of the business done by the
defendant producers. The Government does not
contend that this method gives preeiscly accurate
results for any particular eity; it does contend that
it indicates with aceuracy the broad outlines of the
situation.

The following shows the total 1931 rail receipts
of bituminous coal in Miami Valley and 3 Ohio
cities, the percentage shipped from Appalachian
territory and the approximate percentage shipped
by the defendani producers: ™

Total [rgerrnt E;r ceint
\ m Appa- m e~
Cliy (';en“&:&':) lachian fendant

lervitory | producers

Miami Valley oo 1,388, 8US 9. 28 2.2
Springfeld . oo rreramre—acava et e ZR. 770 B7. 51 0§
BB 3 7 R 746, 286 6. 48 61,2
103 FTL1T1 1. O SR 1, 585, 878 66, 57 53.3

Appellants have referred (brief, p. 151) to ship-
nients to Cineinnati by barge down the Ohio River.
The only districts mentioned as making such
shipments at the present time are those in Appa-

# Columns 2 and 3 are taken from Defendant’s Exhibit
2, pages 37, 43, 61, 65. Column 4 is 80% of column 3. If
the same calculation was made for 1929, the percentages in
column 4 would be somewhat higher.
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lachian territory. (R.398.) Since 1918 a negligible
quantity of coal has Dbeen shipped to Cincinnati
by river from western Pennsylvania and northern
West Virginia and no such shipments are now
being made. (R. 403.)

In Ohio in 1929 of the total consumption of
energy derived from fuels and water power, 88.7%
was derived from bituminous coal, 11.29% from
otber fuels and 0.1%, from water power. (Gov.
Ex. 8, Table I, R. 986.) Of the total energy con-
sumed by manufacturing establishments in that
State in 1929, 90.7¢, was derived from bituminous
coal, 9.2% from other fuels and 0.1% from water
power. (Gov. Ex. 8 Table 11, R. 987.)

(4) Michigan

The defendants shipped 43.2% of all the rail
shipments to this State in 1929, excluding captive
production. (Fng. 39, R. 194.) In 1931 of the
total rail shipments to the Lower Peninsula of
Michigan amounting to 12,974,283 tons, 68.11%
were from Appalaehian territory and of the like
shipments to the Upper Peninsula of Michigan
amounting to 75,709 tons, 51.28%, were from Appa-
lachian territory. (Def. Ex. 2, pp. 5, 13.) In
1929 these percentages were higher. (Ibid.)

Using the method previously described to show
‘the defendant produeers’ share of the trade in cer-
tain Ohio cities, but taking 739, instead of 80% as
their share of shipments from Appalachian terri-
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tory, gives for the year 1931 the following result
for 5 inland ecities in Michigan. (Def. Ex. 2, pp. 73,
79, 83, 83, 87) :

Per cect Per cent
from Appa-| from de-

lachian fendant

territery | producers

Total
City receipts
{in tons)

Ralamazoo . .o 5490, 135 80. 11 G65.78
Battle Crook . o cvu veecmeaeecaaaca e e amnn s 274, 627 51.38 61.50
LI 51 1 2 U 401, 503 R2. 69 60.38
%3 g 2i8,07¢ 75.09 .81
2 1 O UEE 524 713 7228 5276

In Michigan in 1929 of the total consumption of
energy derived from fuels and water power, 89.7%
was derived from bituminous coal, 6.7% from other
fuels, and 3.6% from water power. (Gov. Ex. 8,
Table I, IR. 986.) In Michigan in 1929 of the total
energy consumed by all manufacturing establish-
ments, 88.59, was derived from bituminous ecoal,
8.3% from other fuels, and 3.2%, from water power.
(Gov. Ex. 8, Table II, R. 987.)

(5) Kentucky and Tennessee

There is no data in the record showing the move-
ment of bituminous eoal to points within these
States, but in 1929 Appalachian coal constituted
66.4%, of the total consumption in Kentucky and
57.8% of the total consumption in 'Tennessee.
(Fng. 31, R. 184.) In that year the Appalachian
and Western Kentucky districts togetlier shipped
about 949, of the total rail shipments of bituminous
eoal (other than railroad fuel) to Kentucky and
about 979 of such shipments to Tennessee. (Su-

pra, p. 21.)
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Sinee the Western Kentueky distriet lies, as its
name indieates, in western Kentucky, and since the
southwestern part of Appalachian territory lics in
eastern Kentueky and Tennessee (Def. Ex. 23, R.
10324), it is apparent that the producers in cach
of these districts have a natural market in these
States not subject to substantial eompetition from
producers in the other. This inference is con-
firmed by the fact that clectrie publie utility plants
in Kentucky, east of Louisville, use exelusively
Appalachian coal and, Louisville and west, do not
use any Appalachian coal, and that in Tennecssce,
east of Nashville, 86.6% of the coal used by such
plants is Appalachian eoal and, Nashville and west,

only 10.8% of their consumption is Appalachian
eoal. (Supra,p.3L.)

III

THE SHERMAN ACT MUST BE INTERPRETED SO AS TO
EFFECTUATE ITS POLICY AND PURPOSES

Appellants urge (hrief, p. 129) that their com-
bination is “an cffort to aid 4 prostrate and vital
industry” and that their contracts are ‘“in the pub-
lic interest, which the Sherman Act was intended to
protect and promote,”

Congress, in prohibiting restraints of trade and
monopolies, adopted the view that the public in-
terest was best served by the maintenance of frec
and untrammeled competition. In interpreting

the Act, theretjore, it is not permissible to seek or
apply other criteria of the public interest.
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The purpose and policy of the statute has fre-
quently been stated by this Court. In Uniled
States v. American Linseed Oil Co., 262 U. 8. 371,
388, it said:

The Sherman Act was intended * * *
to protect the public against * * * those
abnormal contracts and combinations which
tend directly to suppress the eonflict for ad-
vantage called competition—the play of the
eontending forces ordinarily engendered/?
an honest desire for gain.

In Paramount Famous Lasky Corp. v. United
States, 282 U. S. 30, 43, the Court said:

The Sherman Act seeks to protect the pub-
lic against evils commonly incident to the
unreasonable destruction of eompetition and
no length of discussion or experimentation
amongst parties to a eombination which pro-
duces the inhibited result can give validity
to their action.

In United States v. Trentan Potteries Co., 273
U. 8. 392, 397, the Court said:

Our view of what is & reasonable restraint
of commerce is controlled by the recognized
purpose of the Sherman Law itself,
Whether this type of restraint is reasonable
or not must be judged in part at least in the
light of its effeet on competition, for what-
ever difference of opinion there may be
among economists as to the soeial and eco-
nomic desirability of an unrestrained com-

petitive system, it can not be doubted that
153088 —33———-0~0
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the Sherman Law and the judicial decisions
interpreting it are based upon the assump-
tion that the public interest is best protected
from the evils of monopoly and price control
by the maintcnance of competition.

If there are conflicting considerations which
render it doubtful whether, in a particular in-
dustry, the policy of the Sherman Aect is working
to the best social advantage, it is for Congress, not
the courts, to grant relief. It may be that the
time has come to revamp prior conceptions of social
policy and to accord to certain industries the power
to make agrecements limiting production or directly
suppressing substantial competition. But this
change must be made by Congress, which may at
the same time impose restrietions designed to safe-
guard the interests of the consuming public and
labor. In Standard Sanitary Manufacturing Co.
v. United States, 226 U. 8. 20, 49, this Court said :

The law is its own measure of right and
wrong, of what it permits, or forbids, and
the judgment of tbe courts can not be set
up against it in a supposed accommodation
of its policy with the good intention of
parties, and it may be, of some good results.

The economic doctrine implicit in the Sherman
Act is that competition results, over a period of
time, in the price of a product being established at
the cost of production, including a reasonable profit,
of that hody of producers which can supply the
total market demand at the lowest price. Certain
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critics of the Act too hastily assume that this doe-
trine is not applicable to present conditions. We
may test the validity of this criticism by comparing
the effect on the bituminous industry of (1) the
free play of competitive forces and (2) appellants’
sales ageney plan.

The bituminous industry is suffering from over-
expansion and, at the moment, a stationary or de-
clining demand for its produect, (Def. Drief, pp.
6-7, 11-13, 102-103.) Competition is supplying its
own corrective. From 1921 to 1930 the number of
commercial bituminous coal mines in the United
States declined from 8,038 to 5,891 (Def. Ex. 1,
Tables VII, VIII, R. 1006 B, C), thus eliminating
a part of the exeess supply which adversely affcets
all producers. It must be assumed that it is the
high-cost, incfficient mines which are being closed.
Secondly, capital charges which are excessive in the
light of present commodity price levels and con-
sumer demand are being liquidated through receiv-
erships and reorganization. (R. 546.) Both of
these results will enable the industry as a whole and
the Appalachian operators as a group to compete
more effectively with substitute fuels and thus
obtain a larger share of the total market.

The sales agency plan provides no remedy for
the problem of expansion, but instead proposes to
stabilize the industry in such a way as to enable
present producers to survive. It will, if successful,
impose upon the eonsuming publie the cost of sup-
porting the overexpansion of the industry. It pro-
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poses to do this, like all plans which provide for
the elimination of competition among independcnt
producers, by allocating available business among
members of the group. The contraet provides for
allocating the business upon the basis of installed
productive capacity, giving low-cost mines no real
opportunity to increase their share of the business
at the expense of other members of the combina-
tion. The result is to create a definitcly static con-
dition which may in the long run prove detrimental
to the producers.

A combination which empowers a single agenecy
to fix the price at which the produect of 137 otherwise
independent producers shall be offered for sale and
sold is certainly abnormal and probably economi-
cally unsound. The selling agent, in fixing the
price at which it offers coal for sale, can not be
guided by any known cost of produection; the record
shows the wide range in this item cven among a few
producers in the same distriet in Appalachian ter-
ritory. (Gov. Ex. 19, R. 998.) Appellants state
(brief, p. 114) that the price at which Appalachian
Coals will sell coal ““ will have no necessary relation
to costs of production.”” The situation is wholly
different from that of the sales staff of a large
corporation intimatcly acquainted with the com-

pany’s cost of production, financial problems, and
business policies.
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APIPELLANTS' COMBINATION, BY WHICH THE DEFENDANT
PRODUCERS AGREE TO ELIMINATE ALL COMPETITION
AMONG THEMSELVES AND TO SELL THEIR PRODUCT AT
UNIFORM I'RICES, IS IN RESTRAINT OF TRADE, IN VIOLA-
TION OF TIIE SHERMAN ACT

In this case 137 producers of bituminous coal,
otherwise independent, have agreed not to compete
with each other in the sale of their product. The
comnbination thus effected controls 739, of the com-
mercial production in the largest producing district
in the United States and more than 50% of the
trade in bituminous coal in numerous interstate
markefs.”

Appellants’ primary defense seems to be that
there is no difference in legal or economie effect be-
tween their combination and a union of competitors
under single ownership. Relying upon United
States v. United States Steel Corp., 251 U. 8. 417,
and United States v. International Harvester Co.,
274 U. S. 693, they assert that a merger or consoli-
dation is not illegal unless it attains or exercises
monopolistic power. Appellants maintain that
their combination will not give them monopolistie
power, and that it is therefore not within the pro-
hibitions of the Sherman Act.

2 The District Court found that it would not have the
power to fix monopoly prices. (Fng. 53, R. 218.) This
finding must be read in the light of other findings of the
Court with reference to the power of Appalachian Coals
over prices and our prior discussion of this question.
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The Government’s answer to this contention is
threefold. First, that appellants’ combination
was formed for the primary purpose of obtaining
higher priees through the elimination of competi-
tion and is clearly illegal even if appellants cor-
rectly interpret the Steel and Harvester cases.
Second, that the only principle of general applica-
tion which may be deduced from the Steel and
Harvester decisions is that mere size of a single
corporation is not an offense under the Sherman
Act. (Infra,pp. 85-87.) Third, that the difference
between the kind of merger or consolidation which
may be permissible under the Sherman Act and the
present case is not a difference in form alone, but
the difference between a legitimate business under-
taking not directed at restraint of trade and one
which, both in form and substance, is aimed di-
reetly at restraint of trade through suppression of
competition.

We bave already dealt with the question of pur- -
pose. (Supra, pp.47-61.) If wehave been correct
in our analysis of the primary purposes of appel-
lants’ combination, there can be no question as to
its illegal character, even accepting the legal prin-
eiples urged by appellants. In United States v.
Reading Co., 253 U. 8. 26, this Court held that the
acquisition by a company which owned all the
stock of a railroad and of a large anthracite coal
¢company of the controlling interest in a eompet-
g railroad which owned the stock of another an-




80
thracite coal company was in illegal restraint of
trade. The two coal companics together had one-
third (see p. 53) of the total United States produe-
tion. This Court, referring to the acquisition both
of the railroad and the coal company, said (p. 57):

Again, aund obviously, this dominating
power was not obtained by normal expansion
to mect the demands of a business growing
as a result of superior and enterprising man-
agement, but by deliberate, ealenlated pur-
chase for control.

That such a power, so obtained, regardless
of the use made of it, constitutes a menace
to and an undue restraint upon interstate
comimerce within the meaning of the Anti-
Trust Act, has been frequently heid by this
court.

In considering the Steel and Harvester deci-
sions, the Court must bear in mind the precise is-
sues there dealt with. United States v. Uniled
States Stcel Corp., 251 U. S. 417, supra, was decided
in 1920. The corporation was organized in 1901
and suit to dissolve it was instituted in 1911, At
that time its share of the domestic business was
40.9%. (P. 439.) The Court recognized that a
mouopolistic purpose was one of the motives lecad-
ing to organization of the corporation, but it found
that this purpose had been given up. The Court
said (p. 451) that no act of aggression upon its
competitors was charged against it, that while it
bad at times entered into price agrcements, such
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In 1923 the United States filed a supplemental
petition to obtain relief under the foregoing provi-
sion of the decrce. The basic contention of the Gov-
ernnient was that the decree required the restora-
tion of competitive conditions as they existed in
1902 when the corporation was organized. The Su-
preme Court rejeeted this econtention (pp.702-703),
holdine that the decree itself set forth the extent
to which ‘‘competitive conditions’’ bringing about
‘g situation in harmony with law’’ should be estab-
lished, and that the defendants had complied with
these requirements of the decree.

An alternative contention of the Government was
that the cxisting situation was not onc ‘‘in harmony
with law.” But the Court found that the eorpora-
tion was not enjoying a monopoly and that it en-
countered substantial and inercasing competition,
The Court was not concerned with the manner in
which this size was acquired, but only with the ex-
isting condition. As in the Stecl case, the decision
was nierely that size * alone of a single corporation
does not render the corporation’s existence unlaw-
ful under the Sherman Act. The decision has no
bearing on a case charging a conspiracy among sev-
eral independent corporations to fix uniform prices
or otherwise to restrain trade.

22 The percentages quoted by appellants (Drief, p. 95)
from the Government’s brief in the Harvester case were
called “incomplete and inaccurate” in the brief (p. 176)
filed by the defendants in that case.
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Turning to appellants’ basic eontention, is there,
in fact, no difference, from the standpoint of an
illegal restraint of trade, between the union under
single ownership of two or more companies previ-
ously competitive and an agreement among two or
more coneerns, otherwise remaining independent,
to suppress competition and to allocate business
among themseclves, assuming in cach case that a
substantial amount of commerce is affected ¢

Although mergers neeessarily result in the elimi-
nation of the compctition previously existing be-
tween the merged units, this eonsequential elimina-
tion of competition is usually merely incidental to
a legitimate business transaction. A merger is rec-
ognized as a normal business undertaking when it
is for the purpose of achieving economies in over-
head or management, integration of functions, ete.
As the court below said (R. 229-230) :

Corporate organization is ordinarily the
produet of natural economie forees; and so
long as there is no intention to monopolize
control of the market or unreasonably to re-
strain trade, there is no substantial danger
of injury to the public or reason for inter-
ference by the state. Such organizations
ha\'e. grown large ordinarily because the eco-
nomic law of increasing returns is opera-
tive—because internal economies and the
elimination of duplication and waste make

Operation on a large scale more profitable
than in small units,
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The abnormality of appellants’ arrangement is
shown by the fact that it does not in any real sense
crcate a new or more efficient selling agency to dis-
place those now operating. Under the plan the lat-
ter will continue, for the most part at least, to per-
form the actnal function of finding purchasers for
coal, being paid the usual commission for this serv-
ice and functioning much as heretofore except for
the control of Appalachian Coals over the price at
whiclr they may secll coal or offer it for sale.
(Supra,pp.19,34.) It is not surprising, therefore,
that the vice president of Appalachian Coals and
the chairman of its cxecutive committee are each
the president of a large sales agency appointed sub-
agent by a number of defendant producers.®* Fur-
thermore, although the plan designates the sub-
agent as the agent of Appalachian Coals, his true
prineipal is the producer appointing him. This is
indicated by tbe fact that the defendant produeer
by his ageney contract with Appalachian Coals
guarantees (as to sales of his own coal) the financial
responsibility of the subagents whom he appoints.
(Def. Ex. A, R. 95.)

The abnormality of the plan is further shown by
the fact that the common agent is empowered to fix
the price at which the coal of 137 different pro-
ducers shall be sold and offered for sale. These
producers ‘“‘will have nothing to do with the deter-

#(R. 693, 696, 742; Gov. Ex. 3, Table VI, R. 968-970.)
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mination of the price at which the =elling agent
will offer coal’’ and the prices fixed by Appalachian
Coals “will have no necessary relation to costs of
production.” (App. brief, pp. 35,114.) Moreover,
the producer who does not fill orders accepted for
him by Appalachian Coals (except contracts calling
for deliveries 60 or more days thereafter) is liable
for damages. (Supra, p. 17.) An arrangement
whereby sales will be made, and even compelled,
without any nccessary reference to cost of produe-
tion, certainly departs from all accepted concep-
tions of sound business policy.

The provisions for allocating business also stamp
the combination with abnormality. Under these
provisions the more efficient producers, those with
better coal or lower costs of production, have no
real opportunity to increase their share of the total
business of the gronp at the expense of the less effi-
cient. It is true that a producer ““may”’ increase
his rating by inereasing his productive capacity,
but productive eapacity is based upon physical con-
ditions of the mine, past production, labor supply,
and all other factors influencing production. (Fng.
48¢, R. 212.) TUnder the agency contracts with
Appalachian Coals the only one of these factors
within a producer’s control is his physical plant.
There being, as appellants stress, a large present
S“I'Plfls of productive capacity, an agrecment which
permits a producer to better his relative position.
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only by adding to a plant already adequate cer-
tainly makes for a definitely static condition.*

Appellants’ combination also does not represent
a normal trade development, a gradual expansion
of existing sales agencies. It grew from the top
downwards, not from the bottom upwards. It did
not bave its origin in local conditions, but in a
“plan’’ worked out by leaders of the industry to
bring about a change in competitive conditions.

"Appellants’ combination will achieve none of the
cconomies which are characteristic of a legitimate
merger of competitors. It is likely to make distri-
bution more, rather than less, costly; it will not to
any appreciable extent, if at all, effect economies in
production; and whatever advantages may be de-
rived from joint advertising and research are not
attributable to the agreement to sell exclusively
through a common agent having power to fix prices
and allocate business since such joint activity can
be carried on without entering into this price-fixing
agrecmeut. (Supra, pp. 94-57.)

There is, therefore, only a remote analogy be-
tween this combination and a merger of competing
units. On the other hand, cases dealing with agree-
ments not to compete or to sell at uniform prices
are directly in point. A review of the decisions of
this Court will show that it has always held or as-

** We deny appellants’ statement (brief, p. 33) that the
District Court found that the provision for allocating busi-
ness “ did not make for a static condition as between pro-
ducers.” (See Fng. 48c, R. 212.)
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Tt is the effect of the combination in limit-
ing and restricting the right of each of the
members to transact business in the ordi-
nary way, as well as its effeet upon the
volume or extent of the dealing in the coni-
modity, that is regarded.

Dr. Miles Medical Co. v. Park & Sons Co., 220
U. S. 373, involved a series of agreements to main-
tain resale prieces established-by a manufacturer.
In holding the comnbination invalid, the Court said
(p. 408):

But agrcemenis or combinations between
dealers, having for their sole purpose the
destruction of competition and the fixing of
prices, are injurious to the public interest
and void. They are not saved by the advan-
tages which the participants expecet to derive
from the enhanced price to the consumer.

In Standard Oil Co.v. United States, 221 U, S. 1,
supra, the Court, in laying down the rule that the
Sherman Act prohibits only undue and unreason-
able restraints of trade, said (p. 65) that the agree-
ments which were held illegal in the two freight
association cases were, considering their necessary
effect and the character of the parties, “‘clearly re-
straints of trade within the purview of the statute,”
and that ¢‘ they could not be taken out of that cate-
gory by indulging in general reasoning as to
* * * the wisdom or want of wisdom of the
statute which prohibited their being made.’’

American Column & Lumber Co. v. United
States, 257 U. 8. 377, held that members of a trade
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association had illegally combined * to restrict com-
petition and thereby restrain interstate commeree
* * * by concerted action in enrtailing produe.
tion and in increasing prices.”” The members of
the association controlled 5¢% of the hardwood millg
of the country and about a third of the total produe-
tion. (1. 391.) The association received informa-
tion from its members on stocks on hand, produe-
tion, shipments, prices, names of purchasers, and
views on future market conditions. It summarized
this information and made sugzestions as to future
production and prices. The Court said (p. 409):
Such close cooperation, between many per-
sons, firms, and corporations controlling a
large volume of interstate commerce, as is
provided for in this “‘Plan,” is plainly
in theory, 2s it proved to be in fact, incon-
sistent with that free and unrestricted trade

which the statute contemplates shall be

maintained: * * *.

In United States v. American Linsced 0il Co.,
262 U. S, 371, supra, there was also no express
agreement to charge uniform prices. Manufactur-
ers of ““a very large ™ part” of the linseed preducts
consnmed in the United States agreed to file their
published price lists with a central agener, to report

115 Jaffo and Tobriner, * The Lecality of Price-Fixing
Agreements,” 43 TTarvard Law Review 1164, 1191, the con-
eJuzion is renched from an analysis of the briefs in this case
that at the time suit was brought the defendants’ share of
the business was only about 355.
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to it by telegraph all quotations varying from these
list prices and to report to it other details of their
business. In holding the combination illegal under
the Sherman Act, the Court said (p. 390)—
concerted action through combination * * *
is forbidden when the necessary tendency is
to destroy the kind of competition to which
the public has long looked for protection.

In Cement Manufacturers Association v. United
States, 268 U. S. 588, the Court, in sustaining the
validity of a trade association which collected vari-
ous trade data from its members and distributed
this information to them, said {(pp. 604-605) :

Agrcements or understanding among com-
petitors for the maintenance of uniform
prices are of course unlawful and may be en-
Joined, but the Government does not rely on
any agrecment or understanding for price
maintenance,

The defendants in United States v. Trenton Pot-
teries Co., 273 U. 8. 392, supra, controlling some
82% of the sanitary pottery business, were con-
victed under the Sherman Act of combining to fix
and maintain uniform prices for the sale of their
product. This Court sustained the trial court’s
charge that the jury might find the defendants
guilty ‘‘without regard to the reasonableness of the
prices fixed”’ and its charge that—

* * * an agreement on the part of the
members of a combination controlling a sub-

stantial part of an industry, upon the Prices
153008—33——T7
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which the members are to charge for their
commodity, is in itself an undue and unrea-
sonable restraint of trade and com-
merce; * * *  (Italics ours.)

This case holds that under the Sherman Aect rea-
sonahleness of price is no defense to a combination
by a substantial part of an industry to charge uni-
form prices. The Court said that its view of what
is a reasouabhle restraint of trade is ‘‘controlled by
the recognized purpose of the Sherman Law it-
self’’; that the statute is based upon the assump-
tion that ‘‘the public interest is best protected
#* # * Dy the maintenance of competition”;
that tbe aim and result of every price-fixing agree-
ment, if effective, is the elimination of one form of
competition; that there is no definite coneept of
what is a reasonable price; that, accordingly, it
would hesitate to adopt a construction of the law
which would make the difference between legal and
illegal conduct ‘‘depend upon so uncertain a test as
whether prices are reasonable” and which would
render difficult the enforcement of the law; and,
finally, that since the Freight Traffic Association
cascs—

it has since often been decided and always
assumed that uniform price-fixing by those
controlling in any substantial manner 2
trade or business in interstate comm?rce 13
probibited by the Sherman Law, despite the
reasonableness of the particular prices

agreed upon.
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We submit that the conelusion to be drawn from
the foregoing cases is, to use the language of the
charge to the jury in the Trenton Potleries case,
that ‘“‘an agreement on the part of the members of
a combination controlling a substantial part of an
industry, upon the prices which the members are
to charge for their commodity, is in itself an undue
and unreasonable restraint of trade’’ illegal under
the Sherman Act. In these cases the Court has
not found it neccessary to determine the precise
degrece of the defendants’ control. Im certain
cases where there was no express agreement upon
prices, but where competitors had entered into an
abnormal arrangement which the Court found to
be, in purpose and effect, a combination to sup-
press competition with each other, the defendants
controlled only about one-third of the industry.
In no case has the Court stated that the laek of
substantial outside competition was a determining
factor in its decision.

Chicago Board of Trade v. United States, 246
U. 8. 231, is in no way an exeeption to the general
rule. The Court there held that it was not a viola~
tion of the Sherman Act for the Board to adopt a
rule which prohibited its members from purchasing:
or offering to purchase during the period between
the close of the Call at 2 P. M. on one day and the
opening of the session on the next business day,
any wheat, oats, corn, or rye “to arrive’ at a price
other than the closing bid at the Call. This rule
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could have no general effect upon the course or
volume of trade; the Court said (p. 239) that it
applied only to a small part of the grain shipped
from day to day to Chicago, and to an even smaller
part of the day’s sales. Any effect which it had
upon prices would be purely adventitious. The
purpose and effect of the rule, as found by the
Court (pp. 240-241), was to improve market condi-
tions by coneentrating trading upon an open, public
exchange.

We shall refer only to two of the decisions of the
lower Federal courts dealing with price-fixing
agreements. Chesapeake & Ohio Fuel Co. v. United
States, 115 Fed. 610 (C. C. A. 6th), held that an
agreement among certain producers to market part
of their coal exclusively through a common selling
agency was a combination in illegal restraint of
trade under the Sherman Act. The selling agent
agreed that it would not sell coal at less than the
minimum prices fixed by a committee of the pro-
duccrs. (P. 612)) The agreement applied to only
the western shipments of producers representing
less than one-third of the productive capacity in
the Kanawha district, one of the eight districts rep-
resented by Appalachian Coals. (Pp. 612, 618.)
In 1897, the year previous to the agreement, the
rhipments of the parties thereto were considerably
less than 675,000 tons (pp. 612, 618), or less than
one-half of 1%, of the total United States produc-
tion in that year (147,617,519 tons, Def. Fx. 1,
Table I, R. 1002). The eourt, composed of Judges
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Lurton, Day, and Severens, rejected the contention
that the agreement was lawful because its main
purpose was to increase the trade of the parties, to
ephance competition in a larger field, and to im-
prove the character of the product, and because
competition would largely determine the price of
the coal sold by the selling agent.

A second case directly in point, and one cited
with apparent approval in the Trenton Potleries
case (p. 401), is Live Poultry Dealers’ Proleclive
Association v. United States, 4 F. (2d) 840 (C. C.
A. 2d). There were over 300 wholesale buyers of
live poultry in the city of New York, of which 178
were members of the association. The members
of the association appointed a committee who were,
after negotiation with commission men, with an
eye on supply and demand, to establish a price for
the day which should obtain as to all purchases
made by any member of the association. The de-
moralized condition of the market, ‘“fake” or
“‘wash” sales, frauds upon buyers, and the hope
that by ‘‘stabilizing’ prices buyers and sellers
might be given a reliable guide upon which to deal,
and thus eliminate opportunities for bad trade
practices, were the reasons given for forming the
association. There was no suggestion that it had
‘the power of ‘“monopoly control’ over the market
or that it could fix market prices. In holding that
the combination violated the Sherman Act, the
court, speaking through Judge Learned Hand,
said (pp. 842-843):
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As to the second Point, it is somewhat syr.
prising at this day to hear it suggested that
a frank agreement to fix prices and prevent
competition as regards them among one-
half the buyers in a given market may be
defended, on the notion that the results are
cconomically desirable. We should have
supposed that, if one thing were definitely
settled, it was that the Sherman Act forbade
all agreements preventing ecompetition in
price among a group of buyers, otherwise
competitive, if they are numerous enough to
affect the market. The suggestion is that,
since Standard Oil Co.~. U. S., 221 U. 8. 55,
such a combination may be justified, if some
prejudice to the public be not shown. That
might be the law, but we do not so under-
stand it.

¥ * % Among thosc trade practices
which fall within the statute, none we think
is more typical than an agreement of a sub-
stantial number of either buyers or sellers
to fix the price at which alone all members
of the group will trade. '

In the instant case the court below carefully re-
viewed all the authorities and concluded that it is
uniformly held that where a number of dealers con-
trol a substantial part of the trade in a market
‘“‘any agreement to eliminate competition among
themselves or to fix uniform prices is per sc unrea-
sonable and contrary to the statute.” (R. 231.)
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CONCLUSION

1t is respectfully submitted that the decree below
should be affirmed.
TaoMAS D). THACHER,
Solicitor General,
JoEX Lorp O’BRriaN,
Caarces H. WEsTON,
HamMoxD E. CHAFFETZ,

Special Assistants to the Attorney General,
JANUARY, 1933,
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