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QUESTION PRESENTED 

Whether an agreement among competing physicians 
setting maximum prices to be paid by insurance compa­
nies for services provided by physicians to insured pa­
tients is illegal per se under Section 1 of the Sherman 
Act. 

(I) 
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OCTOBER TERM, 1980 

No. 80-419 

STATE OF ARIZONA, PETITIONER 

v. 

MARICOPA COUNTY MEDICAL SOCIETY, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE N INTH CIRCUIT 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 

INTEREST OF THE UNITED STATES 

The United States, which has primary r esponsibility 
for enforcing the federal antitrust laws, has a substan­
t ial interest in protecting the economy against anticom­
petitive price fixing activities. It also has a substantial 
interest in defining the circumstances in which the per 
se rule against price fixing is applicable. As part of its 
effort to promote rational enforcement of the antitrust 
laws, the United States has participated as amicus curiae 
before this Court in other private antitrust cases involv­
ing the proper application of the per se rule. See, e.g., 
Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643 (1980); 
Broadcast Music, Inc. v. Columbia Broadcasting System, 
Inc., 441 U.S. 1 ( 1979). 

STATEMENT 

1. Respondents Maricopa Foundation for Medical Care 
and Pima Foundation for Medical Care are associations 
of doctors that approve, set maximum payment levels for, 
and assist in the administration of prepaid health insur- · 

(1) 



2 

ance pla~s underwrt.te~ by private insurers (Pet. App:. 
2-3, .3~). ~embers 1p in the foundations is open to all 
phys1c1ans licensed n Arizona (id. at 3). More than 
seve~ty percent. of ~e practicing physicians in each of 
Mancopa and Pima pounties are members of the respec­
tive foundations (J.A. 407; C.R. 7(a), Ex. PF-125).~ 
Seven insurers that~o business in Arizona operate foun­
dation-approved ins ance plans (C.R. 7 (b), Ex. MF-90). 
. In order to obtain and retain foundation approval, an 
insurer must agree that it will pay member physicians 
for medical services ~o insured patients up to the maxi­
mum amounts specifi~d by the foundation (Pet. App. 42-
43; Br. in Opp. 4; J .A. 129-130).3 The maximum fees 
that the insurers mus pay are set by majoriy vote of each 
foundation's member physicians on proposals made by 
the foundation's boar of trustees (Pet. App. 2, 39) .• AB 

1 Under "prepaid" pla approved by the f oundations, economi­
eally independent pantie pa.ting physicians agree t.o bill insurers 
directly rather than buiing patients. Under "indemnity" plans, 
in contrast, patients pa;, the bills and then seek reimbursement 
from their insurers.. 

2 "C.R." refers to the clerk's r ecord in the district oourt. 
Ma.r ioopa County inclu_d_r the city of Phoenix. P ima County 
includes the city of Tu~~· The population of Maricopa. County 
is 1,508,080; the populatien of Pi.ma County is 531,268. T.he t.ot.al 
population <>f the State pf Arizona is 2,717,866. Bureau of the 
Census, 1980 Census of P<>fndaticm & Housing: Advance Report3 
PHC 80-v-4 ( :M.a.reh 1981). 

a Physicians a.re pa.id on a tee-for-service basis acc.ording t.o t.be. 
number and type of services r endered. There a.re no limits on total 
insurer payments. to a physician. 

' The foundations "use relative value schedules and conversion 
fact.ors to det.ermine the maximum reimbursable levels of compen­
sation fol"' medical services provided t.o patients . insured under 
foundation endorsed health insurance pl.a.ns" (Br. in Opp. 5-6) . 
A " relative value <sehedule" is a list tha.t gives each medical service 
a numerical unit designation expressing its value in relation -00 
other services.. Conversion fact.ors a.re dolla.r amounts by which th~ 
relative values a.re multiplied ,fX> create a li&t o.f fees. See gener~ 
Ha.vighurst and Kissam, The Antitrust l?nplications of Relattve 
'Value Studies in Medicine, 4 J. Health Politics, Policy and Law 48 
(1979); Bureau of Ciompetition, Federal Trade Commission, Medical 



3 
the foundations acknowledge, revisions of the maximum 
fees occur when the board of trustees "feels they have 
fallen so far below usual and customary fees that physi­
cians will resign from or refuse to renew membership in 
the foundation if they are not revised" (Br. in Opp. 4). 
To determine what its revised maximum fees should be, 
each foundation's board surveys physicians-including 
those who are not foundation members-and inquires 
about their usual and customary fees (Br. in Opp. 4; C.R. 
7 (b), Ex. MF-3, MF-6, reproduced in petitioner's Reply 
Memorandum, Exs. B, C) .fJ In 1979, eighty-five to ninety­
five percent of the physicians in Maricopa County billed 
at or above the Maricopa Foundation's maximum reim­
bursement levels, which were adopted in 1977 (Pet. App. 
3; Br. in Opp. 8 n.24). 

Subscribers to foundation-approved insurance plans in­
dividually select the physicians from whom they will re­
ceive medical care (Br. in Opp. 5). Foundation member 
physicians agree that they will accept the approved in­
surers' payments as full compensation for their services, 
i.e., they agree not to seek additional payments from 
their patients who are covered by foundation-approved 
insurance (id. at 3, 6) . 6 

Particir>ation in Control of Blue Shield and Certain Other Open­
Panel Medical Prepayment Plans 128 (1979). 

6 Aa the President of the Maricopa. Foundation stat.ed in a. 1977 
letter soliciting fee information (C.R. 7 (b), Exhibit MF-33, re­
produced in petitioner's Reply Memorandum, Appendix A) : "The 
Maricopa. Foundation for Medical Ca.re is int.erested in maintain­
ing a.s close...as-possible a relationship betweeni the maximum allow­
ance for Foundation pla.n.s and the usual and customary charges 
made by physicians in this a.rea." In a 1974 letter to dootors 
urging them to renew their foundation membership (C.R. 7(b), 
Ex. MF-90), the Maricopa Foundation su11lJ1Ul,rized its "progress" 
between 1970 and 1974. It noted that i,t.s "percent of increase" in 
the "maximum fee schedule" ranged between 30 and 33% for 
covered med ica.l services. 

G Persons insured under foundation-approved plans are not r&­

quired to obtain medical services from member physicians (Br. 
in Opp. 5). Charges of nonmember physicians a.re paid by insurers 
up to the found.a.ti.on-prescribed maximums, but such physicians 
need not accept .those amounts in full satisfaction of their charges 
and may bill patients for the balance of any fee (id. a.t 5-6) . 
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4 

In addition to setlting maximum fees, the foundations 
perform two other I functions in conjunction with ap­
proved in~rance pl4ns: (~) peer review, i.e., evaluating 
the necessity and a~propr1ateness of treatment and hos­
pital services rendefted to insured patients, and (2) in­
surance administrat~on, i.e., serving as agents for under­
writers and drawing funds from insurers' accounts to 
pay doct-0rs' bills ( I!>et. App. 3) . Respondents have not 
asserted that perfo~mance of either of those functions 
requires that doctor~ set the maximum fees that insurers 
must pay. I 

2. In 1978, the S~te of Arizona brought ~mit in the 
United States District Court for the District of Arizona, 
seeking injunctive telief ' against the two respondent 
foundations, the Maricopa County Medical Society, and 
the Pima County l\'.ledical Society.7 The complaint al­
leged that the fouud~tions were engaged in price fixing, 
in violation of Sectidn 1 of the Sherman Act, 15 U.S.C. 

I 

1. Arizona moved for summary judgment on the issue 
I 

of liability, asserting that maximum price fixing agree-
ments are illegal pezi se. 

The respondent fo*ndations admitted that, by vote of 
their member physicians, they set the maximum prices 
that insurers must iJ.ay for services rendered to insured 
patients (Pet. App. i, 39; J.A. 123, 126). They denied, 
however, that this co~stituted illegal "price fixing'' (Br. in 
Opp. 7) . While the foundations argued that the f ounda­
tion plans were procbmpetitive because they provided an 
alternative type of h~alth care coverage, and that founda­
tion plans that used maximum fee agreements were ef­
fective in containing health care costs, they did not assert 
that prepaid insurance coverage or cost containment re­
quired that member doctors set the maximum amounts 
that insurance companies must pay. 

The district court denied Arizona's motion for sum­
mary judgment on the issue of liability (Pet. App. 48). 

1 The Pima County Medical Society was la.ter dismissed under 
a consent order (Pet. App. 2 n.2) . 

' . .: .. 
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Although it noted that "[p] rice-fixing has for some time 
been viewed as per se unlawful" (id. at 43), the court 
r ef used to apply a per se rule to the conduct at issue 
for two reasons. First, it perceived "a recent antitrust 
trend [that] appears to be emerging where the Rule of 
Reason is the preferred method of determining whether 
a particular practice is in violation of the antitrust law" 
(id. at 43-44) . Second, it considered the per se rule in­
applicable because members of a profession were involved 
in the allegedly illegal conduct (id. at 45-47). The dis­
trict court nonetheless certified to the court of appeals 
the question whether the rule of reason should be used 
in analyzing the foundations' price fixing activities (id. 
at 50-51). 

On appeal, the foundations argued that a rule of rea­
son analysis was required because the "antitrust laws 
were not intended to straightjacket imaginative experi­
mentation in fields, such as the professions, not tradi­
tionally subject to antitrust scrutiny" (Brief of Defend­
ant-Appellee Maricopa Foundation for Medical Care at 
36) . 8 They also asserted (id. at 38-39) that the Ninth 
Circuit's decision in Catalano, Inc. v. Ta'rget Sales, Inc., 
605 F.2d 1097 (1979), rev'd and remanded, 446 U.S. 
643 (1980), required a rule of reason approach. The 
foundations further contended that the challenged price 
agreements were not illegal because they would not nec­
essarily affect the fees charged to patients. Finally, the 
foundations cited this Court's decision in Broadcast 
Music, Inc. v. Columbia Broadcasting System, Inc., 441 
U.S. 1 (1979), in support of their argument that the 
per se rule against price fixing was inapplicable. At no 
time, however, did they attempt to demonstrate that 
price fixing agreements among competing doctors are 
necessary to any cooperative productive activity of the 
foundations. 

s Pima Foundation for Medical Care joined in this brief in t he 
court of appeals. 
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6 

The court of app~als affirmed the district court's dec.i­
sion by a divided vqte (Pet. App. 1-32). The court rec­
ognized that the a eements at issue in this case are 
horizontal agreeme ts among competing physicians to 
set maximum fees t at insurers must pay (id. at 2) . It 
also recognized that under this Court's decisions, price 
fixing, including ve tical maximum price fixing, is ille­
gal per se (id. at 7 n.4) . Since the agreements at issue 
were maximum pric agreements among direct competi­
tors, however, the c urt of appeals did not believe that 
it was bound by pr· or decisions of this Court applying 
the per se rule. In addition, the court of appeals re­
f erred to the "prof e sional" nature of the services pro­
vided by the found tions {id. at 5-6), and stated that 
"a restraint may se~ve the public, the transcendent end 
of all professions, e en though its presence in a purely 
commercial setting ould violate the antitrust law (s]" 
(id. at 12) . Finally~the court asserted that the per se 
rule was inapplicable because the "record reveals nothing 
about the actual co petitive effects of the challenged 
arrangement" (id. at 5). Q ~ 

Judge Larson dis ented. He concluded that the fee 
setting agreements mong physicians are the type of 
" naked price restrai t" previously held by this Court to 
be illegal per se. He observed that nothing in the nature 
of the medical prof ssion or the health care industry 
warrants an excepti n from per se rules against price 
fixing (Pet. App. 19 27) . Judge Larson also concluded 
that, "[e] ven if this were the first judicial examination 
of this form of restraint, its anticompetitive vices are 
egregious and its procompetitive features nonexistent, so 
that this Court could declare it to be within the per se 
rules" (id. at 27) .10 

1> What the court meant by evidence of "actual competitive effect:s" 
apparently was evidence that the fees pa.id tc> doctors would be 
less in the absence of the maximum fee schedules fixed by the 
foundations (see Pet. App. 6, 30-31). 

10 Judge Larson added that "even if the r~le of re.as<>~ is the 
correct standard * * * a. detailed economic analysis of the industry 
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SUMMARY OF ARGUMENT 

A. This Court consistently has applied a per se rule 
in holding horizontal price fixing agreements unlawful 
under Section 1 of the Sherman Act. United States v. 
Trenton Potteries Co., 273 U.S. 392, 397-399 (1927); 
United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 
223 ( 1940) ; Catalano, Inc. v. Target Sales, Inc., 446 
U.S. 643 (1980). The per se rule has been deemed ap­
plicable to maximum as well as minimum price agree­
ments. Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 
Inc., 340 U.S. 211, 213 ( 1951) ; Albrecht v. Herald Co., 
390 U.S. 145, 152-154 ( 1968). 

B. Horizontal maximum price agreements only rarely 
have legitimate purposes and typically pose significant 
dangers to competition. Such agreements may be mini­
mum price agreements in disguise. Moreover, even when 
they do not begin as such, they are likely to have the 
long-run effect of raising prices above a competitive level, 
for sellers have strong incentives to use the economic 
power aggregated through the agreements to further 
their own economic interests. 

C. The reasons advanced by the court of appeals for 
remanding the case for a rule of reason trial are incon­
sistent with this Court's decisions and would impose on 
the district court a regulat9ry task it is ill-equipped to 
perform. A price fixing agreement is not exempt from 
speedy condemnation merely because the physicians who 
are parties to it are professionals. Goldfarb v. Virginia 
State Bar, 421 U.S. 773, 788 (1975); National Society 
of Professunial Engineers v. United States, 435 U.S. 679, 
696 (1978) . Nor do escalating costs of health care war­
rant a rejection of established antitrust principles. In 
the health care industry, as in other industries, the level 

is not necessary. This agreement .oo fix fees is so plainly anti­
competitive that it is an unreasonable restraint of trade on Us 
faclt' (Pet. App. 31-32) . Arizona's motion for summary judgment 
on liabili,ty based on the rule of ~n also had been denied by the 
district court (Pet. 6; Br. in Opp. 10). . . . ~ . } . . . .. . 
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of prices fixed by 4n agreement among competitors is 
~ot relevant to a detr rmination of the agreement's legal­
ity under the Sherqian Act . Cat;alano, Inc. v. Target 
Sales, I~., supra, 446 U.S. at 647; United States v. 
Trans-Missouri Freight Ass'n, 166 U.S. 290, 340-341 
( 1897) ; United Stat s v. Socony-V acuum Oil Co., supra. 
Moreover, an inquir into an agreement's actual effect 
on prices over the lo g term would impose on the district 
courts a continuing ' ratemaking" burden which they are 
not equipped to sust in. United States v. Trenton Pot;.. 
teries Co., supra, 273 U.S. at 397-398. Finally, the court 
of appeals' assumpti n that price fixing by sellers, who 
have not integrated heir productive capacity, is an ac­
ceptable means to co rect deficiencies in the competitive 
marketplace conflicts with this Court's conclusion that it 
is solely the province of legislatures, not private groups, 
to decide when the p

1
_ blic interest requires allocation of 

resources by some ~thod other than competition. Na­
tional Society of Prof ssional Engineers v. United States, 
supra, 435 U.S. at 69 '-696. 

D. When a court i confronted with a horizontal max­
imum price fixing a reement, its initial inquiry-which 
may be denominated either a "quick look" to determine 
the applicability of t e per se rule or a limited rule of 
reason inquiry-must focus on determining whether the 
proponents of the ag eement have shown it to be neces­
sary to some integraf on of productive capacity. If they 
have not, the price af"eement should be deemed to have 
no effect other than restraining competition and should 
be held "illegal on its face." National Society of Profes­
sional Engineers v. United States, supra, 435 U.S. at 692. 

E. This type of limited inquiry reveals that the agr~ 
ments at issue in the present case are illegal on their 
face. Respondents have not identified any reason why 
the legitimate activities of the foundations requir~ com· 
peting doctors to agree on prices. Thus, th~ restra~nt on 
price competition is not necessary to any 1ntegrat1on . of 
productive capacity. In addition, the maximu~ .price 
agreements at issue have the practical effect of mm1mum 
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price agreements. Once an insurer agrees to pay the 
prices fixed by the foundations, no doctor has a financial 
incentive to charge less than those prices for services 
rendered to insured patients. Finally, maximum price 
agreements among a substantial percentage of the doc­
tors in a community-here more than seventy percent­
frustrate the development of insurer-imposed limitations 
on prices that would promote rather than impair compe­
tition. Instead of being faced with prices set by a power­
ful combination of sellers, insurers, like other buyers, 
should have access to a competitive market. The eco­
nomic benefits of price competition which then would ac­
crue to insurers could be passed on to their subscriber 
customers. 

ARGUMENT 

A. This Court's Decisions Establish That Maximum Price 
Fixing By Competitors Is Illegal Under The Federal 
Antitrust Laws Unless Necessary To Cooperative 
Productive Activity 

The complaint in this antitrust case, filed by the State 
of Arizona, seeks to enjoin the enforcement of horizontal 
agreements among hundreds of doctors that directly fix 
the maximum prices they charge to insurance companies. 
The price fixing agreements are implemented through 
foundations that include more than seventy percent of 
the practicing physicians in the two most populous 
counties in Arizona.11 The members of the foundations 
are independent practicing physicians.1 2 They agree by 

11 When the Maricopa Foundation for Medical Care was incorpo­
rated in 1969, it initially enrolled 80 percent of the practicing 
physiciall8 in Maricopa County (J.A. 407) . Its membership con­
sistently bas been in excess of 70 percent of the practicing physi­
cians in the County (ibid.); a.t times ~t has exceeded 90 percent 
(C.R. 7 (b), Ex. MS-1) . The ,percentages are similar for the Pima 
Foundation (C.R. 7 (a), Ex. PF-125) . In 1974, the Maricopa. Foun­
dation had 899 physician members (C.R. 7(b) , Ex. MF-90) , and 
the Pim.a. Foundation had 400 physician members (C.R. 7 (a), Ex. 
PF-125) . 

12 The agreements at issue in this case differ fundamentally from 
the kinds of agreements that facilitate the operation of health 
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majorit! vote on t~e maximum prices that insurance 
compan1.es ~~st pay. if they wish to do business with the 
foundations. The I surance companies are required to 
pay any. fee up to 

1
he prescribed maximums for medi­

cal services rendered to subscribers of foundation­
approved insurance lans (Pet. App. 2; Br. in Opp. 2). 
~e submit that Ju ge Larson correctly concluded, in 
view of the record before him (Pet. App. 31), that 
"[~] ased on . an ass ssment of its competitive impact," 
this mechanism to prescribe the maximum fees that 
purchasers of medic 1 services must pay "should be sub-

maintenance organizati.01(8 ("H~Osn). The member physicians of 
the defendant. foundatioµs ?ractic.e as se~rate economic entities 
who have not mtegrat.ed their medical practices or entered into any 

. k ha. I n s -s rmg arrangeme11ts. By contra.st, the Health Maintenance 
Organization Act of 1973, 42 U.S.C. 300e et seq., provid~ that, 
in a health maintenance organization, a group of physicians and 
other health professional may provide coordinated and integrat€d 
comprehensive medical services to subscribers for a periodic fee. 
Physicians in an HMO ~hare income (from subscriber fees) and 
expense.CJ according to e~ployment or .partnership agreements and 
usually are at risk for a y adverse financial results of .the HMO. 
Under those circumsta.nc , agreements among participating doctors 
about the fees f;o be char ed and the salaries or partnershjp shares 
to be paid to physicians nd others who provide servic~ through 
an HMO, like similar a reement:s among individuals who form 
a partnership or joint enture·, ·may be essential to render the 
service provided by the MO. See United States v. Addyston Pipe 
& Steel Co., 85 F. 271, 81-282 (6th Cir. 1898) (Taft, J.), aff'd 
as modified, 175 U.S. 211 (1899). See also pages 19-24, infra. 

ia Respondents argue .that their agreement.a do . not fix pri~ 
because "[a]ll physicians are free to bill as they like" (Br. ID 

Opp. 6). But freedom t.o bill an amount that one has agreed not 
to collect has no economic significance (see Pet. App. 42-43). Even 
if the agreements did not fix a. maximum for ''billed prices," they 
would still fix a maximum for real prices-i.e., the prices doctors 

· · fix ' eement tha.t charge insurers. Moreover, smce any price- mg agr . t 
violates the Sherman Act is legally unenforceable, the pertin~n 
consideration is not the .theoretical freedom <>f action the parties 
to the agreement legally retain, but .the constraint to which they 
have agreed in the exercise of that freedom. 
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ject to the per se standards traditionally applied to price­
fixing." 14 

The antitrust laws rest on the premise that a com­
petitive market system will result in an optimal allocation 
of resources. Accordingly, the fundamental issue in any 
case under Section 1 of the Sherman Act is whether the 
agreement at issue promotes competition or undermines 
competition. National Society of Professional EngiMers_ 
v. United States, 435 U.S. 679, 691 (1978). In constru­
ing and applying Section 1, however, this Court "has held 
that certain agreements or practices are so 'plainly anti­
competitive,' * * * and so often 'lack * * * any redeeming 
virtue' * * * that they are conclusively presumed illegal 
without further examination." Broadcast Music, Inc. v. 
Columbia Broadcasting System, Inc., 441 U.S. 1, 8 
( 1979) . Such agreements are described as being illegal 
per se. 

This Court long ago established that a horizontal mini­
mum price fixing agreement among competitors with 
respect to the prices to be charged for their products or 
services is a per se violation ·Of Section 1. United States 
v. Trenton Potteries Co., 273 U.S. 392, 397 ( 1927) ; 
United States v. Socony-Vacuum Oil Go., 310 U.S. 150, 
223 (1940). The continuing validity of the per se rule 
was reaffirmed just last year. Catalano, Inc. v. Target 
Sales, Inc., 446 U.S. 643, 647 (1980).16 

The Court's opinions have not limited the per se rule 
against price fixing to agreements that set a uniform or 
minimum price. "Under the Sherman Act a combination 

14 Respondents argue that their agreements do not fix prices 
because they apply only to payments by foundation-approved in­
surers to foundation member doctors. However, a showing that 
tho effect of the agreements was limited to transactions with in­
surers would provide no defense. Price fixing agreements are 
illegal per se even if they "ma.y not be aimed at complete eJimina­
tion of price competition." United States v. Socony-Vacuum. Oil Co., 
310 U.S. 150, 225 n.59 (1940) . 

111 In Catalano, this Court summarily reversed a decision O'f the 
Ninth Circuit which had held that an agreement am001.g competitors 
t.o eliminate free trade credtt did not consti.tut.e price fixing and 
coMequently was not per se illegal. 
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formed. for th.e purpos~ and with the effect of raising, 
depressing, fixing, pegging, or stabilizing * * * price * • • 
is illegal per se." United States v. Socony-V acuum Oil 
Co., supra, 310 U.S. j223. Thus, the Court has indicated 
th~t agreements to fix maximum prices are illegal per se. 
Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 
340 U.S. 211, 213 (~951); Albrecht v. Herald Co., 390 
U.S. 145, 152-154 (1968). In Kiefer-Stewart, the agree­
ment at issue was viered as horizontal as well as ve1tical, 
even though the defendants were affiliated enterprises. In 
that co?text, the Cour~ ruled that "~greement[s] among 
competitors to fix ~imum • • • prices of their products 
• • • no less than 'hose to fix minimum prices • • * 
[are] • * * illegal per se." 340 U.S. 213 (emphasis 
added) . These principles provide the starting point for 
analysis in this case. 

B. l\laximum Price Fixing Agreements Among Competi­
tors Pose A Serious Threat To Competitive Conditions 

Compelling econom~c reasons support this Court's con­
clusion that horizontal agreements to fix maximum prices 
generally are illegal J nder the antitrust laws. In a com­
petitive economy, buyers and sellers are motivated by 
financial self-interest.l It is socially beneficial that each 
seller strive indepen1ently to obtain the best possible 
price for his product or service. A seller may, of course, 
misjudge what his p*ofit-maximizing price is, and thus 
temporarily underprice or overprice his product. But 
few sellers willingly would enter into an agreement re­
quiring them to take less for their products or services 
than could be obtained under prevailing market con­
di tions.1e 

H There is one possible exception to this observation, but it 
r einforces the traditional rule against maximum price fixing. Sellers 
with dominant market power might believe it t.o be in their eco~om!c 
interest to decrease prices in the short run- that is, t.o mamtain 
prices above a competitive level but at lees than the monopoly 
price they would be able to command- in order to discourage. new 
entry and thus preserve sapra-eompetitive prices. Such antieom-

. . . 
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While there is little incentive for sellers to band 
together to keep their prices below a competitive level;17 

there is a direct and substantial incentive for them to 
combine to raise prices to a supra-competitive level. That 
incent ive to restrict output and raise prices by agreement 
is the central concern behind Section 1 of the Sherman 
Act. Because sellers have an incentive to agree to raise 
prices, there is a dangerous probability that agreements 
among competing sellers to fix maximum prices in reality 
are agreements to fix minimum prices, or are likely to be 
used to do so over time. See Albrecht v. Heral,d Co., 
supra, 390 U.S. at 153, where the Court, in discussing 
a vertical maximum price fixing arrangement, noted that 
"if the actual price charged under a maximum price 
scheme is nearly always the fixed maximum price * * * 
the scheme tends to acquire all the attributes of an ar­
rangement fixing minimum prices." That risk is great­
est when the defendants possess substantial market power, 
as they do in this case.18 

petitive behavior was found to exist in American Tobacco Co. v. 
United States, 328 U.S. 781, 806-807 (1946) ; see also L. Sullivan, 
Antitrust § 78 at 211 (1977); Comment, The Per Se Illegality of 
Price Fixing-Sans Power, Purpose, or Effect, 19 U. Chi. L. 
Rev. 837, 846 & n.55 ( 1952) . This concern is not immaterial in the 
medical service industry. See generally, Halper, The Health Care 
Industry and the Antitrust Laws : Collision Course?, 49 Antitrust 
L.J. 17, 20, 22 (1980). describing the "many physician group 
efforts t;o discourage development of HMOs," and noting that 
physician groups have not proven immune to "!ea.rs of a new form 
of competition, or any competition at a.11, that could take away 
pa tients, put pressure on fees, or change the accepted economics 
o.f physician practice." 

17 Of course, an individual seller who wished to sell below the 
competitive price to a. particular customer for "altruistic" reasons 
would have no need to combine with bis rivals to do so. 

18 The court of appeals in this case was of the view tha.t an ex­
tensive economic analysis was called for because the agreements 
at issue are horizontal, while the agreements treated as illegal 
per se in this Court's past decisions were vertical. In adopting 
that view, the court of appeals not only overlooked Kiefer-Stewart's 
sta.t.e.ment that maximum price fixing by competitors is illegal per 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



14 

.The danger that ro:izontal maximum price agreements 
w1~ !111ow sellers tp increase their prices above a com­
petitive level takesj two principal forms. First the so­
called maximum p~ice fixing agreement may ~a sham 
and really be no ~ore than a convenient cover for a 
classic cartel arrangement to fix minimum prices. Second, 
even if the particip~nts are initially well-intentionoo and 
do not start by fi*ing minimum prices, they have the 
power to do so. $ee United States v. Trans-Missouri 
Freight Ass'n, 166 iu.s. 290, 324 (1897) ("it is not ma­
terial that the prk¢ of an article may be lowered. It is 
in the power of thej combination to raise it"). Changing 
circumstances will k!all for adjustments in the initially 
prescribed maximu~ price that buyers must pay. See 
page 3, SU'fJTa. Atl such time, in view of the nonnal 
economic incentive ~ increase profits, it is unlikely that 
the participants in ~he agreement would continue to ex­
ercise their market !Power in an altruistic manner. This 
Court long ago recqgnized that danger in United Sta.tes 
v. Trenton Potterie~ Co., supra, 273 U.S. at 397-398: 

; 

The power to nx prices, whether reasonably exer­
cised or not, i*volves power to control the market 
and to fix arbi~rary and unreasonable prices. The 
reasonable pric¢ fixed today may through eeonomic 
and business ch!anges become the unreasonable price 
of tomorrow. *I ! * Agreements which create such 
potential power! may well be held to be in them­
selves unreasonable or unlawful restraints, without 
the necessity of lminute inquiry whether a particular 
price is reasonable or unreasonable as fixed and 
without placing on the government in enforcing the 

se, but also reached a. result opposj,te .to .that which oould be dl'{lwn 
from economic analysis.. EronomicaJly, there is a stronger case for 
per se treatment of ho·rizonta.1 .maximum price .agreements . . ~e-­
strictive vertical agreements have a. potential for procompetitive 
effect.s that exceeds .th.at of horizontal agr.eement.s. See Continental 
T. V., Inc. v. GTE Sylvania. Inc., 433 U.S. 86, 51-52, 56-59 & ~.28 
(1977) . A more detailed analysis, .therefore, may be appropriate 
t.o determine whether certa.in vertical restraints should be held 
unlawful. 
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Sherman Law the burden of ascertaining from day 
to day whether it has become unreasonable • • •. 

Accordingly, in a case in which the challenged agree­
ment among competitors to fix prices is not a necessary 
element of cooperative productive activity-such as a 
partnership or joint venture that creates efficiencies by 
integrating the economic functions of its members-the 
decisions of this Court properly characterize the agree­
ment as a naked restraint illegal per se under the anti­
trust laws. See note 12, sU'pra. 

C. The Illegality Of Maximum Price Fixing Agreements 
Is Not Affected By The Fact That The Defendants 
Are Participants In The Health Care Industry 

1. The court of appeals hesitated to find the agree­
ments at issue in this case illegal on their face because it 
was uncertain about the extent to which the Sherman 
Act applies to professionals, and because it had difficulty 
in discerning the "competitive order that should exist 
within the health care industry" (Pet. App. 5). But the 
fact that the parties to the agreements are doctors does 
not, by itself, justify the court of appeals' refusal to de­
termine the legality of their action on the basis of settled 
principles of antitrust law as applied to the undisputed 
facts before it. The court's view that the public service 
goals of the medical profession warrant analysis different 
from that applicable to similar restraints imposed by other 
sellers (Pet. App. 12) conflicts with this Court's deci­
sions in Goldfarb v. Virginia State Bar, 421 U.S. 773, 788 
(1975), and National Society of Professional Engineers 
v. United States, supra, 435 U.S. at 696. Those cases 
hold that price fixing among competitors is not exempt 
from traditional antitrust analysis merely because the 
parties to the agreement are professionals. And nothing 
about the medical profession distinguishes it from the 
legal and engineering professions in any respect that 
would mitigate the anticompetitive effects of price fixing. 
See American Medical Association v. United States, 317 
U.S. 519, 528 (1943), noting that "the calling or occupa-
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~io~ of the. in.divi~ual physicians cha1·ged as defendants 
is immaterial if th~ purpose and effect of their conspiracy 
was * * * obstrtlction and restraint" of trade in the 
group health care industry. 

2. The court of appeals also erred in concluding (Pet. 
App. 6-9) that, ecause the health care industry has 
special characteristics and does not operate as a purely 
competitive marktt, horizontal maximum price fixing 
agree?1ents sh.ould be condoned if they have the effect of 
reducing medical ees. In suggesting that it is apprcr 
priate to consider the effect of the agreements on the level 
of price, the court of appeals apparently believed that a 
private restraint op competition (horizontal price fixing) 
could serve as an r cceptable means to offset a perceived 
deficiency in the competitive characteristics of the health 
care industry.19 Even in the short run, however, any such 
balancing process would create a "sea of doubt" on which 
the decisions of this Court wisely have refused to em­
bark. See National Society of Professional Engineers v. 
United States, supf a, 435 U.S. at 696. Neither economic 
analysis nor legal precedent would provide adequate 
guidance in applying such a balancing test.~ Moreover, 
the court of appeals' approach would clash with this 
Court's decisions, + hich "foreclose the argument that be-

19 Effective competilion in the health care industry can be 
diminished by consumer indifference to price resulting from insur­
ance and other factors See 42 U.S.C. (Supp. III) 300k-2 (b) (1). 

20 If due to perceived imperfections in competition, antitrust 
courts' were free partially to displace competition or pre6cribe a 
mixture of competition and other conditions, they would enter the 
obscure world of "second best." See R. Bork, The Antitrust Parrv 
dox 113-114 (1978) . Under such an approach, there would be 
"no criteria that could be applied by a oourti to the decision of 
individual cases." Id. at: 113. For this reason, courts should n~t 
be empowered to decide "how much restraint of competition is in 

the public interest. and how much is not." United States v. Addys­
ton Pipe & Steel Co., supra, 85 F. a.t 284. "The manifest danger 
in the administration of justice according to so shifting, vague, and 
indeterminate a standard would seem t.o be a strong reason 
against adopting it." Ibid. 
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cause of the special characteristics of a particular in­
dustry, monopolistic arrangements will better promote 
trade and commerce than competition." Id. at 689. 

Indeed, judicial inquiry inlo the effect on prices of 
maximum price agreements would be virtually impossible 
as a practical matter, for it would force antitrust courts 
to immerse themselves in voluminous price and output 
data without ascertainable standards for analysis. They 
would have to make the kind of judgments that rate 
regulating agencies make, but without statutory guidance, 
rulemaking power1 or specialized expertise and staff. The 
measurement of reasonableness, moreover, would have 
to extend over time, as formal rate regulation does. 
Otherwise, parties to a maximum price agreement in­
itially could restrain their prices and receive juclicia~ 
approval, only to exercise their power to fix supra­
competitive prices thereafter with impunity.u1 This Court 
repeatedly has recognized that district courts are not 
equipped to make this kind of inquiry. United SWes v. 
Trans-Missouri FTeight Ass'n, supra, 166 U.S. at 323-324; 
United States v. Trenton Potteries Co., su-pra, 273 U.S. 
at 397-398; National Society of Professional Engineers 
v. United States, supra, 435 U.S. at 689. With federal 
court dockets more crowded now than in the past, it 
makes even less sense to saddle the district courts with 
a new burden of essentially regulatory tasks. Since an 
inquiry into the level and reasonableness of price is ju­
dicially unmanageable, the legality of price fixing agree­
ments cannot depend on a showing of unreasonable ef­
fect on price as the court of appeals envisioned. See 
Catalano, I'M. v. Target Sales, Inc., supra, 446 U.S. at 647 
("[i]t is no excuse that the prices fixed are themselves 
reasonable") ; see also F. Scherer, Industrial Market 
Structiir e and Economic Performance 438-440 (1970). 

3. The court of appeals' further suggestion that the 
legality of horizontal price fixing agreements turns on 

~• Evaluation o.f output, even if it were a.n adequate substitute 
for evalua.tion o.f price reasonableness, would itself be unmanage­
able: indeed, when services such as medical ca.re are involved, the 
concept becomee a.lmOS:t meta.physica.I. 
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perceived inadequacies in the marketplace for medical 
services also is u1sound as a matter of legal policy. If 
mark~t forces do ot result in a socially acceptable level 
of price or suppl for particular services, state and fed­
eral legislatures Fay displace the competitive process 
with regulatory controls. See, e.g., The National Health 
Planning and Re~ources Development Act of 1974, 42 
U.S.C. (& Supp. ~II ) 300k-l, 300m-2, 300m-6 and 300n-
1 (b) ( encouragin the states to adopt certificate of need 
programs under hich state agencies must approve new 
competitive entry by health care providers to avoid un­
necessary duplication of services) . But it is solely the 
province of the l~gislatures, not private groups, to de­
cide when the pulilic interest r equires that economic re­
sources be allocatdd by some means other than competi­
tion. National Society of Professional Engineers v. 
United States, s~-pra, 435 U.S. at 695-696; see also 
Standard Oil Co. Iv. FTC, 340 U.S. 231, 248 (1951); 
Fashion Originators' Guild v. FTC, 312 U.S. 457, 463-
468 (1941). Absent specific legislative action to super­
sede the Sherman Act,~ private parties are bound by the 

22 Respondents ha~ not argued that any express or implied 
statutory immunity s , folds their price agreement.s from .the anti­
trust laws. Moreover r ecent legislation shows that Congroos in­
tended that competi on in t he health care industry should be 
encouraged and str engthened. See, e.g., 42 U.S.C. (Supp. III) 
300k-2 (a) (17) (pres~ribing as a national health pr iority _the 
"strengthening of competitive f orces in the health services 
industry" when competition can serve the public int.erest) ; 
S. Rep. No. 96-96, 96th Cong., 1st Sess. 85 (1979) (" [health] 
planning agencies at all levels have as important a re.:pon· 
sibility t.o promot.e competition among health care providers 
as the obligation to encourage cost containment, facility clos­
ure or shared services. The experience with other public re~· 
latory authorities has been one of creating industry cartels which 
emphasize market stability rather than .innovation and consumer 

t · t ch ten· preference. The Committee intends to protec agams: su 
dencies in health sector r egulation." ); 42 U.S.C. (Supp. III). 300k· 
2 (b) (1) - (3) (calling for promotion of competition when it can 
serve the public interest); 42 U.S.C. (Supp. III) 300l-2 (a) ~5) 
(directing healt h sys1tems agencies •to chart their course with a view 
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congressional mandate that prices must be the product 
of competition and not of private compacts among 
sellers.a.'l 

D. Horizontal Maximum Price Fixing Agreements Should 
Be Declared Illegal Without Further Judicial Exam­
ination Unless The Defendants Establish That Their 
Agreements Are Necessary To Cooperative Productive 
Activity 

1. a. The per se rule plays an important role in 
antitrust enforcement. It is applied appropriately to 
business practices that are usually anticompetitive or 
that have significant anticompetitive potential and little 
or no potential to foster competition. In such instances, 
with little cost to society, the per se rule makes the pro­
scriptions of the Sherman Act more certain and pre­
dictable for all concerned and eliminates the need for 
protracted and costly economic investigations into the 
history, purpose and effect of restraints of trade in every 
case. Broadcast Music, Inc. v. Columbia Broadcasting 
System, Inc., supra, 441 U.S. at 8 n.11. Per se rules, 
however, also pose dangers, for if they are applied with­
out reference to their rationale they can hinder competi­
tion by banning conduct with significant procompetitive 
potential and economic utility. See Continental, T. V., Inc. 
v. GTE Sylvania Inc., 433 U.S. 36, 57-58 (1977). 

Therefore, when a court is confronted with a particu­
lar agreement that appears on its face to fall within a 

to "preserving and improving, .in accordance with section 300k-
2 (b) of this title, competition in the health service area"). This 
statutory scheme is discussed in the government's brief amicus 
curiae in National Gerimedical Hospital v. Blue Cross of Kansas 
City, No. 80-802. 

2s See Rahl, Price Competition and tke Price Fixing Rule-Pre­
face and Pe1·spective, 57 Nw. U. L. Rev. 137, 142 (1962) ("Those 
who find i·t difficult ·tx> accept a per se rule when applied t.o an agree­
ment t.o hold prices down miss .the point to the ru.Ie. The rule is 
grounded on fai·th in price competition as a market force."). See 
also United States v. Container Corp., 393 U.S. 333, 338 ( 1969) 
("Price is too critical, too sensitive a control to allow it t.o be used 
even in an informal manner t.o restrain competition") . 
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per se. i:ile, . bu~ whi.ch the defendants claim has some 
competitive Jusbflcat10n, a preliminary factual inquiry 
may be necessary to determine if the per se rule should 
be. applied. This inquiry is necessarily limited, for as 
this Court has cautioned, " [ t] he scrutiny occasionally 
required [to dete ~mine whether the per se rule applies] 
must not merely subsume the burdensome analysis re. 
quired under the rule of reason." Broadcast Music, Inc. 
v. Columbia Bro'J<lcasting System, Inc., supra, 441 U.S. 
at 19 n.33; see ;]iso United States v. Trenton Potteries 
Co., supra, 273 U.S. at 398, 400-401. The judicial focus of 
this preliminary s¢rutiny or "quick look" should be limited 
to ascertaining w~ether the proponents of the agreement 
have identified si~ficant procompetitive effects achieved 
through integrati9n of productive capacity that are un­
attainable in the absence of the agreement. Only if such 
effects are found would further inquiry under the rule of 
reason be warranted.21 Thus, if an agreement on price 
were necessary to cooperative economic activity, as in a 
true partnership, Joint venture or merger, the elimination 
of price rivalry w~uld be a facet of an integration of pro­
ductive resources qapable of yielding efficiencies beneficial 
to competition, and would require further analysis. In the 
absence of such J necessary relationship to integrated 
productive activit~, however, an agreement among com­
petitors fixing prices properly is deemed a naked restraint 
with no purpose otl~er than elimination of l'ivalry. Su.ch a 
restraint should be held "illegal on its face." National, 
Society of Professional Engineers v. United States, supra, 
435 U.S. at 692.25 

24 Purported benefits that are not procompetitive would not be 
relevant even under the rule of reason. National Society of Profes­
sional Engineers v. United States, supra, 435 U.S. at 690 
("the inquiry is confined to a consideration of impact on com­
petitive conditions"). 

u See R. Bork. The Antitrust Paradox, supra, at 267: 
None of this analysis in any way detracts from the merit of 

the per se rule. It simply argues that the rule can be m~e 
more beneficial by confining its scope to its rationale. Prici: 
fixing and market-division agreements (and any other hori-
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b. The need to take a "quick look" before declaring 
an agreement illegal per se does not, of course, mean 
that an extended rule of reason analysis must be applied 
each time a new form of horizontal maximum price fix­
ing is challenged under the Sherman Act. On the con­
trary, as this Court recognized in Catalano, Inc. v. Target 
Sales, Inc., SU'{ffa, the fact that a particular kind of price 
agreement-in that case an agreement to eliminate free 
credit-has never been the subject of Sherman Act ad­
judication does not preclude condemnation of the practice 
as illegal per se following a quick look. Thus, in Catalano 
the Court determined that the agreement to eliminate 
free credit foreclosed one type of price competition. It 
then looked to see whether any justifications relied on 
by the court of appeals required further analysis. 446 
U.S. at 646 n.8. Finding no "procompetitive justifica­
tion," the Court applied the per se rule. Accordingly, if, 
as in Catalano, a preliminary scrutiny of the procom­
petitive justifications offered by defendants in a hori­
zontal maximum price fixing case does not indicate that 
the agreement is necessary to " 'increase economic effi­
ciency and render markets more, rather than less, com­
petitive,'" 26 expeditious condemnation, under whatever 

zontal agreements eliminating competition) should be illegal 
per se when they do not accompany a contract integration or 
a re not capable of contributing to its efficiency. This is not to 
suggest that every ancillary restraint should be lawful A 
showing that a restraint is ancillary, in the sense just stated, 
merely lifts it out of the per se category and subjects it to the 
other .tests of the rule of reason: market share and specific 
intent. A finding of ancillarity merely proclaims the presence 
of an economic integraticm that entitles the restraint .to be 
judged on the same tenn.s as horiz-0n tal mergers or internal 
g rowth, the reason being that the same need to weigh possible 
efficiencies against possible restriction of output is present. 

Competitively beneficial integration of economic functions ma.y 
occur at both the production and distribution stages. See L. Sul­
livan, Antitrust, supra, § 77 at 206-208. 

26 Broadcast Music, Inc. v. Columbia Broadcasting System, Inc., 
supra, 441 U.S. at 20, quoting United States v. United States 
Gypsum Co., 438 U.S. 442, 441 n.16; see also National Society of 
Professional Engineers v. United States, supra, 435 U.S. at 688 .. 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



22 

iabel, is appropriate. There is no need to proceed to a.n 
elaborate or lengthy rule of reason inquiry.21 

The critical re<jluirement, of course, in applying Section 
1 of t~e Sherman Act to maximum price fixing agree­
ments is to focu~ on economic reality. Debate about the 
"per se" and "r~l~ of reason". labels s~ould not obscure 
the fact that h'irizontal maximum price fixing agree­
ments have grea anticompet itive potential, and should 
be declared illeg 1 as naked r estraints without extensive 
judicial inquiry xcept in those rare cases where they 
are essential to he operation of integrated productive 
activity. 

2. As Judge 
1 

rson noted in his dissenting opinion in 
the court of app als (Pet. App. 31), application of the 
"rule of reason" to maximum price fixing agreements 
would not signifiaantly alter the substance of the analy­
sis. Even under the rule of reason, "a detailed economic 
analysis of the industry is not necessary" (ibid. ). 

The per se rulf and the rule of reason are not unre­
lated or conflicti~g standards but "two complementary 
categories of antlitrust analysis." National Society of 
Professi,onal Engir,eers v. United States, SU'fY'a, 435 U.S. 
692. As this Cou~rt has cautioned, "the Rule [of Reason] 
does not open the field of antitrust inquiry to any argu­
ment in favor o :I a challenged restraint that may fall 

21 Where defendan~ fail to show that any genuine issue of rna· 
terial fact remains ir. disput.e, plaintiffs are entitled .to summary 
judgment. See Fed. [R. Civ. P. 56 (e) . For this Court to accept 
res1xmdents' suggestion that the issue whether there has been 
a violation of Section 1 cannot be decided because "[t]his action 
has not advanced beyond motions for summary judgment, discovery 
has not been completed and there has been no trial on the merits" 
(Br . in Opp. 2) and "that this litigation [should] be permitted 
to follow its na.tura.l oourse a.nd proceed t.o trial" (id. at 25) , would 
be oontrary 100 Rule 56 and would serve only t.o wast.e the resources 
of the parlies and the courts a.nd further delay the injunctive re­
lief t.o which Arizona may be entitled. See First National Bank 01 
Arizona v. Cities Service Co., 391 U.S. 253, 284-290 (1968); see also 
Catalano Inc. v. Target Sales, Inc., supra, 446 U.S. at 643·6~, 
646 & n:s (summarily rejecting meri-tless justifications for PX:-; 
fixing and applying the .per se rule a.t a pretrial stage in .the ll • 
gation). 
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within the realm of reason. Instead, it focuses directly 
on the challenged restraint's impact on competitive con­
ditions." Id. at 688. Thus, the rule of reason requires a 
court to weigh the injury to competition that may result 
from the agreement at issue against any enhancement 
of competition that could not be achieved without the 
restraint. The court thereby determines whether "the 
restraint imposed is such as merely regulates and per­
haps thereby promotes competition or whether it is such 
as may suppress or even destroy competition." Chicago 
Board of Trade v. United States, 246 U.S. 231, 238 
(1918). 

Accordingly, the rule of reason analysis in a horizontal 
maximum price fixing case would require that the plain­
tiff first establish that the challenged practice is an agree­
ment among competitors fixing maximum price. If the 
plaintiff satisfied that burden, the court, without inquiry 
into actual effect on price, would recognize the dangers to 
competition posed by the agreement, i.e., that, in some con­
texts, such agreements actually set minimum prices and, 
in many other contexts, they confer power to raise prices 
in the future (see pages 12-15, supra) . The burden would 
then shift to the defendants to show that their agreement 
is essential to integrated productive activity and thereby 
yields efficiencies and procompetitive benefits which out­
weigh those dangers. If the def end ants fail to do so, or if 
a review of the purported justifications reveals them to be 
without merit, the limited rule of r eason inquiry-which. 
in this situation would be no different from the "quick 
look" required to hold that the maximum price agreement 
is subject to a per se rule-would be at an end. It would 
then be clear that the agreement restrains competition 
without offsetting competitive benefits and is therefore 
illegal under Section 1. See R. Bork, The Antitrust Para­
dox, supra, at 267-269, 279. 

If the defendants did demonstrate some significant 
procompetitive effect, the analysis would have to proceed 
further to determine the need for the challenged agree­
ment and ~ts overall. econoinic impact in the factual si~.u­
atioi1 before the court . . But .again, the· analysis would be .. . . . . . . :. . ... . . . . . ~ . . . . .. 
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no different fro that under a sound application of the 
per se rule, for defendants who have made the showing 
of productive in ~~~tion necessary to enable them to pro­
ceed beyond the initial stage of a rule of reason inquiry 
also have made showing sufficient to avoid application 
of a per se rule ollowing a "quick look." 

In short, both the per se rule and the rule of reason 
focus on the im act of the challenged agreement on com­
petitive conditio s. In the absence of a showing that an 
agreement fixin maximum prices has a significant pro­
competitive effe t due to its necessary relationship to 
cooperative pr uctive activity, there is no reason for 
further judicial examination of the purported benefits 
of the agreeme t. It would be extremely wasteful of 
the resources of both courts and litigants if, as suggested 
by the court of ppeals, district courts were required to 
attempt to ascer ain the actual effect of horizontal max­
imum price fixin agreements on price levels over either 
the short or long un.~8 

E. The Maxim m Price Fixing Agreements At Issue In 
This Case e Illegal No Matter How They Are 
Analyzed 

The agreement at issue, whether given a quick look 
under the per se rule or subjected to a limited inquiry 
under the rule of eason, violate Section 1 of the Sherman 
Act. Under eithe articulation of the appropriate criteria, 
respondents have failed to even suggest how the chal­
lenged price restr . in ts could be deemed ancillary or neces­
sary to a procompet~tive venture. No further inquiry is 
required. 29 

2s As n<>ted on pages 14-15, supra, such an inquiry would pro?~ce 
litrtJ.e information relevant ito an examination of the competitive 
impact of a price fixing agreement. The level of prices, -a.t any 
given point in -time, cannot be dispositive since the agreement 
it.self may e-0nfer market power which can be misused in the future. 
The only safeguard against tha.t consequence would be ,t,o make .the 
district courts "rate bureaus" with a continuing duty t.o monit.or 
the prices fixed by all such agreements. 

29 Thus, the present case differs subst.a.ntially from Broadca3t 
Music, Inc. v. Columbia Broadcasting System, Inc., supra, where 
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1. Respondents' assertion (Br. in Opp. 19) that their 
price fixing agreements promote competition by "offer­
ing an alternative to closed panel prepaid medical plans 
with foundation endorsed insurance" should be rejected. 
It is the medical insurance coverage provided by insurers, 
not the price fixing activities of doctors, that offers this 
competitive alternative. There is simply no reason to 
believe, and respondents off er no reason to believe, that 
maximum price fixing by physicians is necessary to the 
operation of health insurance plans that allow sub­
scribers to choose their physicians. Insurers can, and 
often do, establish their own maximum payments to pro­
viders of medical services under plans that allow sub­
scribers to choose their provider.30 See generally Group 
Life & Health Insurance Co. v. Royal Drug Co., 440 U.S. 
205, 209-210 & n.5 (1979); see also the brief amicus 
curiae filed by the United States in the Royal Drug Co. 
case (77-952 Br. 10-13) ; Kallstrom, Health Care Cost 
Control by Third Party Payors: Fee Schedules and the 
Sherman Act, 1978 Duke L.J. 645, 661-665, 670, 678-684. 

a more detailed analysis under the rule of reason was justified 
because preliminary scrutiny disclosed that the challenged blanket 
license for musical compositions had a procompetitive effect and 
that its restraint on price competition was necessary to achieve 
that effect. 

In Broadcast Music, Inc., the blanket license at issue was found 
tio be a unique product that improved the functioning of the market 
for the benefit of both buyers and sellers. At least for some 
cust.omers, the desired product could be provided only on a collabor­
ative basis. The challenged restraints on price competition, more­
over, were inherent in .the blanket license. Thus, this Court held 
that a rule of reason analysis was required to determine whether 
the commercial necessity of the blanket license in some types of 
transactions made it reasonably necessary in transactions with the 
pla intiffs. The- lower courts were directed .to balance the need for 
the blanket license against the anticompetit ive effect of the license's 
pricing formula as applied to transaotions with pa.rticlular cus­
tomers. 

30 In that case, of course, it is the individual buyer of services­
i.e., the insurer- rather than a cartel o-f sellers which prescribes 
a "low" price. 
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2. Respond~nts also suggest, as a "procompetitive jus­

tificat~on," that "the effect of the foundation medical 
plans 1s to decrease the cost of medical service rather than 
~o increase its l cost" (Br. in Opp. 19). If by this they 
invite a judicial inquiry into the reasonableness of their 
prices, their i~vitation must be rejected. See page 17, 
supra. If they!. mean . that the foundations' activities as 
a whole make ft possible for doctors to provide medical 
care more effic ·ently, they would still have to show that 
price fixing w s necessary to achieve the efficiency. For 
if the competi ive benefits could be obtained without 
price fixing, t ere is no reason why society should ac­
cept the risk Cf anticompetitive abuse. Consequently, 
reference to c~mpetitive benefits will not save from 
per se condemnf.tion restraints of trade that p1·eliminary 
scrutiny shows to be unnecessary to achieve those bene­
fits. See United States v. Realty Multi-List, Inc., 629 F.2d 
1351, 1374-1376 (5th Cir. 1980); United States v. Addy­
ston Pipe & Ste l Co., 85 F. 271, 282-283 (6th Cir. 1898), 
aff'd as modifie , 175 U.S. 211 ( 1899) ; L. Sullivan, Anti­
trust § 77 at 2~8-209 ( 1977) ; R. Bork, The Antitrust 
Paradox, 268, 2]~.9 ( 1978) . · 

In this case only the price agreements themselves are 
challenged, and espondents have not contended that ef­
ficient functioni g of peer review or claims administra­
tion a1 requires hat the doctors collectively set maximum 
prices insurers ust pay.32 Indeed, the severability of 
these functions is demonstrated by the fact that the 

31 The foundations perform "peer review'' of the medica.l neces­
sity and appropriateness of treatment given t.o insured patients a~d, 
for some groups, the necessity .and appropriat.eness of hosp1t.al 
utilization (Pet. App. 3 ; Br. in Opp. 4) . F or some insured ~ups 
the foundations .also serve as agenm for underwriters t.o facihta.te 
payments to doct.ors (Pet. App. 3; Br. in Opp. 4). The sa~­
ings respondents claim as a r esult of the foundation plans (Br. in 

Opp. 4-5) appear to be at lea.st partially aittribut.able t.o thes~ 
activities. 

~ It is not, of course, relevant th.at doctors might refu~ t.o ~­
ticipate in other activities if they were enjoined :rom ~xmg P~1: 
(see Br. in Opp. 4). Illegal conduct cannot be unmumzed by t . 
viola.t.ors' threat to cease lawful activity if the illegal conduc IS 

enjoined. 
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Maricopa Foundation itself has a contract with the State 
of Arizona to administer the Comprehensive Medical 
Dental Program for Foster Children, a program in which 
maximum payments to physicians are set by a state 
agency rather than by foundation members (Br. in Opp. 
7). Accordingly, the legality of respondents' horizontal 
price fixing agreements must be determined solely by 
analysis of the likely competitive effect of price fixing, 
i.e., without reference to the foundations' other activities 
that would not be impaired by an injunction against 
price fixing.33 

3. a. Existing deficiencies in competition in the health 
care industry make the dangers to competition inherent 
in maximum price fixing agreements particularly acute. 
Indeed, because of those deficiencies there is a pressing 

a.1 The maximum price ,agreements at issue in this case cannot 
be justified as a me.ans of communicating information that could 
improve price oompeti,tion or facilitate efficient development of pre­
paid insurance plans. As this Court recognized in Catalano, Inc. v. 
Target Sales, Inc., supra, 446 U .S . at 649, ·bhe "informing function" 
of a price fixing agreement cannot "justify its restraint on the indi­
vidual wholesaler's freedom t.o select his own prices and terms 
of sa.le. For * * * it is obvious that any industrywide agreement 
on .prices will result in a more accurate understanding of ,the terms 
offered by all parties to the agreement." The Court added th.at 
there is a "plain distinction" between advertising prices and fix­
ing prices. Id. at 649-650. Moreover, in -this case, the only inf or­
ma.tkm communicated t.o patients by a. doctor's pa.ttici.pa.tion in the 
foundation is .that the doctor's fee will be paid by ,the insurer. The 
only information communicated ·to insurers by the fee schedule is 
tha.t foundation members will not do bus iness unless insurers agree 
t.o pay fees up .to ·the collectively-determined maximum prices. The 
fee agreements do nothing tJo communicate the information that 
insurer-buyers really need: How many and which dootors would 
do business a..t prices below those .set by the foundations? In the 
absence of maximum fee agreements, t here would be no significant 
difficulty in es.1Jablishing efficient communication between <loot.ors 
and insurers. Insurers would be free to :prepare their own maximum 
price schedules and offer them ,t,o individual doctors or small .groups 
of doctors working together .to provide related medical services. 
See page 29, infra. Horizonta.l fee agreements among doctors, 
however, make it unlikely ·tha.t such competi.tively beneficial inf<>r­
mation will be obtained by insurers. 
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need to elimint~e. restraints that might impede adoption 
of r:iore comp~btive alternatives. In this context, once 
an insurer agires to pay up to the maximum prices set 
by t?e foundat~ons, the insurer's ability to obtain ~dical 
serVlces at lower prices is foreclosed. No individual doctor 
has a financial ~ncentive to charge less than the maximum 
fee for any se~vice to insured patients. To do so would 
reduce his pro~t on each service, but it would not result 
in any correspqnding increase in the volume of bis busi­
ness. Insurers,! under the terms of the agreements with 
the foundations~ cannot require patients to use a particu­
lar doctor. They cannot therefore shift business from a 
doctor who char:ges the maximum to a doctor who charges 
a lower price for the same service. It is the insured 
patient who sel~cts the physician, and such a patient bas 
no financial inc~ntive to search for a doctor who charges 
less than the m~ximum. The doctor's fee is paid directly 
by the insurer; and an individual patient's insurance 
premiums are not reduced if he selects a less expensive 
doctor. In short, a doctor acting in his own economic 
interest-as th~ antitrust laws assume he will-has no 
financial incentive to charge an insurer less than the 
maximum price. f" 

Maximum pr\ce agreements among doctors who have 
substantial mar;ket power-as is true here-also may 
mak': i t easier ~or them. to increase prices by .providing 
a uniform floor !from which to seek upward adJustments. 
See Kallstrom, Health Care Cost Control by Third Party 
Payors: Fee Schedules a1ui the Sherman Act, 1978 Duke 
L.J. 645, 650. Respondents acknowledge that "in 
1979 eighty-five to ninety-five percent of physicians. in 
1\!Iaricopa County billed at or above the maximum. re11:1~ 
bursement levels adopted by Maricopa Foundation in 
1977" (Br. in Opp. 8 n.24; see Pet. App. 3). Respond· 

u For the reasons summarized above, moreover, neither doctors 
nor insured patients have a direct financial incentive to re.duce 
insurers' costs by limiting use of medic.al services, and d~tors 
have no incentive f;o pass on any savings from increased efficien~Y· 

bili'ty Executive See generally Council on Wage and Price Sta. ' 
Office o-f the President, Tke Comple:.c Puzzle of Ri.9ing Health ca;e 
Costs: Can the Private Sector Fit It Together 11·13, 83·88 (1976 · 
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ents also acknowledge that they make upward revisions 
in their maximum fees when those fees fall below pre­
vailing or customary fee levels (Br. in Opp. 4; see Peti­
tioner's Reply Memorandum, Appendices A-C) . 

b. Fortunately, our economy need not look to hori­
zontal maximum price fixing by sellers of medical serv­
ices to contain health service costs. In the absence of 
horizontal price agreements, significant price competition 
could develop in the market for health care services even 
when payments for such services are made through in­
surance plans. Insurers have a direct financial incentive 
to negotiate for fee levels that would minimize costs for 
services rendered to their subscribers while allowing them 
to atti·act a sufficient number of qualified doctors to make 
their insurance plans marketable. Similarly, in the ab­
sence of horizontal price agreements, doctors who wished 
to sell their services to insurers, that is, who needed 
insured patients to maintain a profitable volume of busi­
ness, would have an economic incentive to price their 
services so that insurers would do business with them. 

Insurers who successfully negotiated lower maximum 
prices for medical services would be in a position to 
charge lower premiums for similar benefits.35 And com­
petition among insurers could be expected to force them 
to pass at least some of their savings on to subscribers. 
Thus, the benefits of prohibiting maximum price fixing 
by doctors would accrue to the general public even 
though many insured patients do not pay directly for 
medical services.~6 

36 Rather than offering the same benefits, of course, some in­
surers might offer a more limited choice of doctors or covered 
services at a lower cost. The development of such competitive op­
tions would benefit consumers. See Goldberg & Greenberg, The 
Effect of Physician-Controlled Health In.<:urance, 2 J . Health 
Politics, Policy and Law 48, 68-69 (1977) . 

36 See Havighurst, Health Insurers and Health-Care Costs 5 , 
Health Commun. Informatics 319 (1979); Havighurs.t, Controlling 
Health Care Costs, 1 J . Health Politics, Policy and Law 471, 485-
487 (1977); Kallstrom, Health Care Cost Control by Third Party 
Payors : Fee Schedules and the Sherman Act, supra, 1978 Duke 
L.J. a.t 647-649, 678-681. 
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In contrast, ~hen insurers are faced with a price 
schedule fixed oy a combination of doctors embracing 
most of the prhctitioners in a given geographic area, 
the insurers' efforts to restrain costs by fostering price 
competition at the provider level are impeded.37 In­
surers wishing tp do business with such a powerful com­
bination must a~_:ee to pay any price up to the maximum 
prescribed by th~e doctors themselves. Insurers and con­
sumers are then deprived of the cost benefits that would 
result from com etitive decisionmaking by doctors. See 
Kiefer-Stewart 1o. v. J oseph E. S eagram & Sons, Inc., 
340 U.S. 211, 21 (1951) ; L. Sullivan, Antitrust, supr(L, 
§ 78 at 210-212. In its understandable desire to contain 
health care costs, the court of appeals unfortunately lost 
sight of the fact \ that maximum price agreements of the 
type here involved frustrate the competitive system of 
"cost containmeJt" mandated by Congress under the 
Sherman Act. 

CONCLUSION 

The decision of\ the court of appeals should be reversed. 

Respectfully suhmitted. 
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37 As indicated on page 9, n.11, supra, both defendant foun~a­
tions embrace more than 70% of the physicians in their respective 

. t' f · 'ficant market areas. As a r esult, there is an aggrega ion o s1gIU .cal 
power, under any measure, in the hands of the sellers of medi 
services. 
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