


RESTATEMENT OF
QUESTION PRESENTED

On Petitioner’s motion for partial summary judg-
ment the undisputed facts established an agreement
among health care providers who are members of a Med-
ical Foundation that (1) each would charge its individual
customary fee, but (2) with respect to patients covered by
health insurance endorsed by that Medical Foundation
each would accept as payment in full the amount paid by
that insurance and not to try to recover from the patient
any difference between the insurance payment and the
fee billed if the fee was higher than the maximum level
of reimbursement established by the Foundation. Ac-
cordingly, it is submitted that the question presented
must be restated as follows:

Did the Court of Appeals err in deciding that the
agreement among Foundation members was not properly
characterized by Petitioner as horizontal “price-fixing”
(a per se violation of Section 1 of the Sherman Act) and
that the action should proceed to trial to determine the
economic effects of that agreement?
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COUNTERSTA TEMENT OF THE CASE

Praceedings Below

Contrary to Petitioner’s

“comple

\ claim, it did not await
twon of relevant discov

ery” to move for partial
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summary judgment on the issue of liability.! Only two
depositions have been taken by Petitioner.? Respondents
objected in the District Court to Petitioner’s effort to ob-
tain summary judgment before Respondents had ade-
quate discovery.? Respondents have taken no depositions
as yet and Maricopa County Medical Society and Pima
Foundation for Medical Care have not even initiated their
discovery. The parties have filed affidavits in the District
Court which conflict as to numerous material facts.¢

The District Court’s Decision

The District Court recognized the insufficiency of
the undisputed facts in the record to support Petitioner’s
motion for partial summary judgment on the issue of
liability by denying it on June 5, 1979 “with leave to file
a similar motion based on additional evidence if appro-
priate.”® The District Court’s determination followed a
two-pronged analysis. First, the court refused to apply

1Pet. Br. at 12; emphasis added. Petitioner’s moti?n (J.A. 42;
was filed November 20, 1978, preceeding: (i) Respondents answgr:e
Petitioner’s first set of requests for admissions and ﬁrst set of in e;‘;
rogatories (dated December 4, 6 and 13, 1978); (ii) l?etltzoner’s a.nsw; »
to Respondent Maricopa Foundation’s first set of interrogatories -
first set of demands for the production of documents (dated Novflll:[ o
30, 1978); (iii) Petitioner’s supplemental answers to Respo};lj;l;ber 6
icopa Foundation’s first set of discovery requests (dz-nt_ed ity
and 21, 1978 and July 13, 1979); and (iv) the deposition o
D. Mitten (taken November 22, 1978; J.A. 297, 305).

?Ie., the Deposition of Mary Gerdonics, filed N ovember 20,;%13
(J.A. 34); and the Deposition of Anthony D. Mitten, filed Dece
27, 1978 (J.A. 297, 305).

3J.A. 484-88. 35, 538

4 See, e.g.,J.A. 31, 74, 88, 309, 332, 335, 404, 529, 532, 535, 095
C.R. 14, 37.

5Pet. App. D at 48.
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blindly and mechanically the per se test demanded by
Petitioner, recognizing that not all joint conduct should
be characterized as a per se violation. The court cited
Continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 36
(1977) and General Glass Co. v. Globe Glass & Trim Co.,
[1978-2] Trade Cas. (CCH) 1 62,231 (N.D. I11. 1978).%

The second prong of the opinion recognized that,
because the case concerns the medical profession, the
court should give Respondents the opportunity to show
that the challenged conduct promoted improvement of
professional services to the public.” It relied upon Gold-
farb v. Virginia State Bar, 421 U.S. 773, 778 n.17 (1975),
National Society of Professional Engineers v. United
States, 435 U.S. 679, 686 (1978), Boddicker v. Arizona
State Dental Association, 549 F.2d 626, 632 (9th Cir.),
cert. denied, 434 U.S. 825 (1977), and Mackey v. National
Football League, 543 F.2d 606 (8th Cir. 1976), cert. dis-
missed, 434 U.S. 801 (1977). The District Court found
that on the record before it on Petitioner’s motion for
partial summary judgment, Respondents’ activities were
more properly tested by a Rule of Reason analysis than
by the rigid per se test for liability which would follow
_from accepting Petitioner’s characterization of what it
incorrectly claimed to be the undisputed material facts.8

_ ’The District Court subsequently denied Peti-
tioner’s motion for summary judgment and permanent

®The District Court did not rule that Continental T.V. “estab-

lished” a trend away f; :
y from a per se approach, as claim 4
at page 12 of its Brief. tp imed by Petitioner

? ..

d(fgntra_ry to Petitioner’s claim at page 12 of its Brief, the District
not intimate that per se analysis never applied to professionals.

8Pursuant to USD.C, D. Ariz. R. 1 1(h),

C Respondents placed
many of wh i “undi i it
J.A.};23 w at Petitioner calls “undisputed material facts” in dispute.

Court
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injunction on August 6, 1979, along with Petitioner’s
motion for reconsideration of the District Court’s June 5,
1979 Memorandum and Order.® On August 8, 1979, the
District Court amended its June 5, 1979 order to certify
for interlocutory appeal pursuant to 28 U.S.C. § 1292(b)
its denial of Petitioner’s motion for partial summary judg-
ment.'® The only determination of the District Court to
be reviewed on this writ is application of the Rule of
Reason to the challenged conduct on a motion for partial
summary judgment based on a record containing disputed
material facts.!!

The Court of Appeals’ pecisian

On November 19, 1979, the Ninth Circuit Court
of Appeals issued an order which affirmed the pertinent
District Court rulings and dissolved a limited stay which
the Ninth Circuit issued pending determination of the
appeal, District Judge Larson dissenting.? It stated that
“[wlith respect to the inlferlccut.ery appeal . . ., we conclude

%Pet. App. E.

WPet. App. F at 50.

1i'The August 6, 1979 denial of Petitioner’s motion fqr sumbr:f&z
Judgment and permanent injunction was not appealed ?.nd ls.not Gct
the Court. Petitioner never sought an evidentiary hearing with resP{;’er
to its motion for preliminary injunction, but it appealed thf& 0282
vacating the temporary restraining order on July 19, 1979. J.A. 01;
The Ninth Circuit Court of Appeals’ affirmance of that order is b
before the Court on this writ.

Also, the District Court’s earlier ruling denying R””““ngmé
motion to dismiss based upon the McCarran-Ferguson Act, 11 f‘.zo‘m;
§ 1012 (1977), was not appealed and is net before the Court. 9;}‘1 o
v. Maricopa County Medical Society, 643 F.2d 553, 569 n.7 (

1980),

'2Pet. App. C at 37. Petitioner does not challenge that portion
of the Ninth Circuit’s determination on this writ.
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that on the present state of the record the [Respondents’]
conduct should not be considered a per se violation of the
Sherman Act, 15 U.S.C. § 1” and thus affirmed the denial
of partial summary judgment.!3

The Ninth Circuit’s opinion, filed March 20, 1980,
explained that, given the facts in the record on appeal,
the court could not rule that the District Court erred in
denying Petitioner’s motion for partial summary judg-
ment. The majority initiated its analysis by stating: “We
must approach this appeal mindful that the Supreme
Court has made it clear that the determination whether
an agreement violates the Sherman Act turns on its ‘im-
pact on competitive conditions.” National Society of
Professional Engineers v. United States, 435 U.S. 679, 688
... (1978). ... The key, to repeat, is the agreement’s im-
pact on competition.”14

The decision reemphasized that the undisputed
facts adduced in limited pretrial discovery were inade-
quate to support a blind characterization of the chal-
lenged conduct as “price-fixing” subject to the per se
standard:

The State of Arizona insists that [Respon-
dents’] practice . . . constitutes an arrangement
without any redeeming virtue that suppresses
and destroys competition and is thus unreason-
able per se. The difficulty with [Petitioner’s]
position is that this record reveals nothing about
the actual competitive effects of the challenged
arrangement nor do the authorities, primary or
secondary, afford assurance concerning its com-
petitive impact. In truth, we know very little
about the impact of this and many other ar-
rangements within the health care industry.

13]d.; emphasis added.
14643 F.2d at 555-56.
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This alone should make us reluctant to invoke

a per se rule with respect to the challenged
arrangement,15

|
Judges Sneed and Kennedy looked to Broadcast Music,
Inc. v. Columbia Broadcasting System, Inc., 441 US. 1
(1979) for guidance. Citing to it, Judge Sneed noted “that
whether to classify something as ‘ “per se price-fixing”
.. . will often, but not always, be a simple matter.’ 716 He
described some of the factual uncertainties which need
clarification at trial: |

The issue whether to so classify the price
schedules in this case is by no means “a simple
matter.” In addition to the uncertainties al-
ready referred to, we do not know how health
insurers such as Blue Cross fix their fee sched-
ules in the relevant geographical area or whether
the fees they offer exceed the [Respondents’]
maximum fees. We are not informed by the rec-
ord of the identity of, or the role played by, the
various institutional components that compete
in the relevant market. One may guess that doc-
tors, both within and without the FMC struc-
ture, insurance carriers, hospitals, and perhaps
HMOs, operate within the market; nonetheless,
the record reveals nothing about the nature and
extent of the competition between them. This
makes it impossible to evaluate the pro- and anti-
competitive aspects of a given feature of the total
structure, although these aspects must be
weighed together in determining whether a per
serule, or even the Rule of Reason, should brand
the questioned feature illegal.}”

The majority opinions note repeatedly that “[hJere the
novelty of the market or markets and the inadequacy of

15]d. at 556; emphasis added.
16]d. at 558; emphasis in original.
17]d.; emphasis added.
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the record make an inquiry into the affected areas of
competition essential”'® and Judge Sneed concluded, “To

18]d. at 558 n.5; emphasis added. See also, e.g., id. at 557: ("We
are, however, simply not prepared to brand the [Respondents’] conduct
as ‘price-fixing’ and thus a per se violation of the Sherman Act on the
basis of an unsupported belief that fee enhancement is the likely
consequence of the [Respondents’] maximum fee arrangement.”) (em-
phasis in original); id. at 556-57: (“Approached in this manner, the
weakness of [Petitioner’s] suggestion that a per se rule be employed
here becomes apparent. To assume that the arrangement in question
wrongfully increases fees requires the further assumption that the
FMCs are but devices to enable the member doctors to capture a
greater share of potential monopoly profit, which their monopoly
power makes available, than otherwise would be possible. This is an
assumption we are not prepared to make on the basis of the record
before us.”) (emphasis added); and id. at 556: (“[Wle lack baselines by
which could be measured the distance between the present supply and
demand functions and those which would exist under ideal competitive
conditions.”) '

' Judge Kennedy expressed the same factual concerns in his con-
curring opinion:

I agree with my Brother Sneed that we know too
little about the effects on competition produced by the
practices here in question to brand them per se violations
of the Sherman Act at this point. “It is only after consid-
erable experience with certain business relationships that
courts classify them as per se violations . . .” United States
v. Topco Associates, Inc., 405 U.S. 596, 607-08 ... (1972).
We lack that experience in judging the maximum reim-
bursement schedules present here. . . .

* %k X

Per se }'ules should be derived from considerations of eco-
nomic impact in particular cases illustrating the category
of prohibited acts, and therefore a trial is appropriate to
explore further the impact on competition of the challenged
reimbursement schedules.

Th'is is not to suggest, however, that I have found
these reimbursement schedules to be per se proper, that
an examination of these practices under the rule of reason
at tnat' will not reveal the proscribed adverse effect on
competition, or that this court is foreclosed at some later
date, when it has more evidence, from concluding that such
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affix the per se label to [Respondents’] conduct is, how-
ever, once more fto substitute an unsupported belief for
proper proof.”19

Petitioner simply failed to present sufficient un-
disputed facts to justify‘ per se treatment of Respondents’
challenged conduct on a motion for partial summary judg-
ment (especially since professionals had only recently
been brought within the purview of Section 1 of the Sher-
man Act).?0 The Circuit Court made it clear that Peti-
tioner will have its opportunity to present sufficient evi-
dence (if it exists) to establish liability after the parties
have the opportunity to complete discovery.2!

The Nature of Respondent Foundations for Medical
Care

Respondents Maricopa and Pima Foundations are
non-profit Arizona corporations established to provide
competitive alternatives to utilization of closed panel pre-
paid health insurance plans.?? Respondents act as the
agents of participating insurers or self-insured groups®

1974, at 557; emphasis added.

20]d. at 556; citing Goldfarb v. Virginia State Bar, 421 US. at
785-88.

21See, e.g., 643 F.2d at 558 n.5 (majority opinion) and 560 .
Kennedy, concurring).

22J.A.31712,74113 & 4.

23Contrary to Petitioner’s unsupported assertions in note 6 of;:tt:
Brief, when a major employer such as Motorola, Inc. makes p?ymethe
on Foundation endorsed insurance, it is accurate to refer. t.o' it as =
insurer. Petitioner concedes those employers simply eh@mu::l .
insurance company as the underwriter of the actuarial risk an

sume that risk themselves.
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and as such they review the medical necessity and pro-
priety of treatment rendered and, to the extent appro-
priate, pay the claim.*!

Foundation member health care providers agree
to accept as payment in full for patients covered by Foun-
dation endorsed insurance the maximum level of reim-
bursement from the insurer for services rendered if they
bill more than that level (and are paid less than that level
if they bill less).?® What the member health care provider
is paid by the Foundation endorsed insurance may not
fully compensate him or her for the services provided, but
he or she cannot collect any more from the covered pa-
tient. On the other hand, non-members are free to obtain
directly from the patient the difference between the max-
imum reimbursement paid and the amount of the bill %

The District Court recognized that “the doctors
who agree to participate in the foundation-approved
plans are free to set the prices they charge their pa-
tients "#" Physician members of a Foundation specifically
agree that “participating membership in the foundation
shall not affect the method of computation or amount of
fees billed by me with respect to any medical care for any

#JA 3192,7699.

‘ *J.A 3811938, 76 ¥ 10. Petitioner seeks to cloud the effect and
intent of the challenged conduct by relying upon documents which
call Foundation maximum reimbursement levels “uniform fee sched-
ules”. It is a fact that Foundation members are bound by their agree-
ments with the Foundation not to use the maximum reimbursement
levels to determine billings to patients. J.A. 31 § 3, 514 1 14, They

are not “fee schedules” as that term is commonly understood or used
In antitrust analysis,

B A 76-77 99 10-12.
#"Pet. App. D at 39.
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patient.”28 The members of Maricopa Foundation no
longer vote on changes in the maximum reimbursement
levels to be paid, which are established entirely by the
Foundation’s Board of Trustees.?? The county Medical
Society and the Foundation in that county have many
members in common, but Respondent Foundations cur.
rently have no formal relationship with county Medical
Societies.30

The agreements a Foundation enters into with in-
surers concern only the Foundation endorsed insurance
they underwrite. Insurers are not compelled to write
Foundation endorsed insurance, and therefore Founda-
tions have no power to fix prices for medical services paid
for by insurers. The insurers are free to write any other

8J.A. 3113, 514 1 14.

29The 1980 revision to Maricopa Foundation’s by-laws gives its
Board of Trustees power “to adopt reimbursement schedules for med-
ical services, which when adopted by a majority vote of the- Board of
Trustees shall be binding upon all participating and cooperatl_ng menm-
bers, of this corporation while, and so long as, they are pa::hagatmg
and cooperating members in good standing of this corporation. App.
A, By-Laws of the Maricopa Foundation for Medical Care, Revised as
of January 25, 1980, at A-6.

30Petitioner erroneously states that the Maricopa Cou.nt}f”Med-
ical Society is the Maricopa Foundation’s “parent corporation. Pet.
Br. at 2 n.1. While Maricopa Foundation was incorporated in 1969 by
members of the Medical Society, the only structural link between th;:l
two corporations thereafter was a Maricopa Foqndatwr} by;law WI:;C :
provided that each person serving on the Medlca_l Society’s Boa;t;
Trustees automatically became an administrative member o Oe
Medical Foundation. J.A. 189 1 3; C.R. 7(b), Ex. MF-IZZ at d2.tio:
January 25, 1980, the voting membership of Ma.rlcopa Fo;n taA-I
approved a revision of the by-laws of the Foundation. App. A a re:
It eliminated the “administrative member” class of meqlbell'shctigé .
moving that link. The Foundation’s Board of Trust.ees is e'et Thz
the participating membership, not the county Medlce.ll so{;l'fn?x'lated
consent judgment entered by Pima County Medical Society ell
the links between it and Pima Foundation.
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insurance on any other terms and may offer as alterna-
tives to the same insureds Foundation endorsed and non-
Foundation endorsed plans. While Petitioner attempts to
create the impression that the Foundations are domi-
nating forces in the “pre-paid health care market”, in fact
they are but one of many alternatives competing to pro-
vide health care.3!

With respect to the Foundation endorsed plans,
insurers agree to cover at least those medical services
described in a Foundation’s minimum standards and to
reimburse health care providers for services rendered to
insured patients in accordance with their usual and cus-
tomary fees charged for such services but not to exceed
the maximum level of reimbursement established by the
Foundation, except at the insurer’s discretion.

31Cf. J.A. 494-97. In its Brief at note 4 on page 5, Petitioner
casually opines that certain ratios set out in a Foundation document
dated October 11, 1974 “would indicate that the Maricopa Foundation
had approximately 63 percent of the pre-paid health care market
compared to 16 percent for health maintenance organizations and 21
percent for other indemnification plans.” The cited letter indicates
nothing of the kind. It concerns an informal survey of fewer than
13,000 people who worked for employers providing multiple options
for health care. It simply points out that given free choice, they pre-
ferred the Foundation plan. C.R. 7(b), Ex. MF-90 at 2 (*As you can
see, the Foundation is in most cases the choice of the individual sub-
scrll_)er.”) A survey of this small, unrepresentative sample cannot es-
tabh_sh competitors’ shares of a “pre-paid health care market” for
Maricopa County estimated to consist in 1974 of at least 1,500,000
persons. C.R. 68, Ex. A at 462. Petitioner’s attempt to use the October
11, 1974 report as a market-share analysis is disingenuous. In 1979

Maricopa Foundation only claimed to insure about 100,000 lives in
48 groups. J.A. 407.

" Nr_awhere in tbe record are there undisputed facts concerning

C‘e various competitors’ shares of a health care market.The Ninth

; ircuit majority opinion found the record too inadequate to elucidate

r:f;:;it};e ;delr:tity }:)f the competitors in the market, much less their
market shares. Maricopa County Med. g

(quoted suore ot 0y pa y Med. Soc’y, 643 F.2d at 558

%2J.A. 129 19 21-22.



12

on consumers’ desire to purchase a health plan, such as
Foundation endorsed nsurance, which will pay 100% of
physicians’ charges for any given service.> Maricopa
Foundation estimated when this action was brought that
it had saved patients and their insurers over $6 million
in medical fees;3* Petitioner does not dispute that those
reductions in medical costs have occurred.?

Patients insured by Foundation endorsed insur-
ance plans need not go to Foundation members for treat-
ment. They are free to enlist the services of any physician
of their choice.36 All h%alth care providers were and are
free to bill as they like and are treated the same whether
or not they belong to .ﬂFoundation. Any physician treat-
Ing a patient covered by Foundation endorsed insurafxce
will be paid under the iflsurance in the same manner (ie.,
up to the Foundation’s maximum level of reimburse-
ment). Unlike National Gerimedical Hospital and Ger-
ontology Center v. Blue Cross of Kansas City, 49 US.L.W.
4672 (U.S. June 15, 1981) and Chalmette Generql Hos-
pital, Inc. v. Louisiana Health Service & Indemnity Co.,
No. 78-1875 (E.D. La., filed June 9, 1978), 'there is no
dual system of reimbursement at issue in this case.

In addition to free choice of physicians, the bl:t;
efits to Foundation insured patients include the pos§1 1

33J.A. 529 1 3,538 13.

34J.A. 408.

35Maricopa Foundation estimates at. t}.lis time th
in medical fees are well in excess of $8 million.

36J.A.32 914,76 1 10.

at the savings
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ity of lower insurance premiums (due to the savings in-
surers realize on payments to providers), assurance that
if a Foundation provider member is used, the insured will
not have to pay any difference between what the health
care provider bills and what the insurance will reimburse
(less any deductible in the insurance plan)®” and knowl-
edge that the health care provider will be discouraged
from performing unnecessary treatment because a qual-
ified peer will review the treatment performed to deter-
mine if it is medically necessary or appropriate.®® Thus
the Foundations offer a health care service different from
that which individual physicians or individual insurers
could separately provide to the public.

Petitioner Has Failed to Show Price-Fixing or Fee
Uniformity

Petitioner failed to adduce on its partial summary
judgment motion undisputed facts to support its price-
fixing claims. Petitioner apparently relies solely upon the
existence of Maricopa and Pima Foundations and their
past use of relative value schedules and conversion fac-

tors voted on by their membership to establish maximum
reimbursement levels.?®

%J.A.76 910, 129 9 22.
8J.A.3192,76%9.

*Contrary to Petitioner's assertion (Pet. Br. at 4), the record
doas. not demonstrate that the Foundations consult with different
medical specialty associations to determine prices charged by their
members and use that information to formulate fee schedules. The
F‘aund&tiona have only requested advice from representatives of spe-
cialty groups concerning changes which might be necessary to make
Foundation maximum reimbursement levels for procedures rendered
by member physicians more equitable. See J.A. 84 § 11: C.R. 7(a), Ex.

12115;1118?42 C.R. 7(b), Ex. MF-27 through MF-46; see also, J A. 163 § 44,
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Maricopa Foundation’s current standards include
maximum reimbursement schedules of benefits which use
neither relative values nor conversion factors.4 That new
schedule of benefits is an administrative document which
is not circulated or distributed to the Foundation’s mem-
bership. The Foundation does not provide a tabulation of
its maximum reimbursement levels to its member health
care providers. Pima Foundation took similar action in
1980 to establisﬂ maximum reimbursement levels with-
out using convexfion factors and relative values.

Petitioner itself currently prepares and circulates
both relative value schedules and conversion factors used
to determine payments by Arizona to physicians for their
services in, inter alia, workmen’s compensation cases.*!
In many instances, Petitioner’s maximum reimburse-
ment levels have been higher than the Foundations’.42

No Evidence Supports Petitioner’s Claim That the
Foundations’ Maximum Reimbursement Levels Were
Intended to Act as Uniform Fee Schedules or Raise
Physicians’ Fees '

Petitioner did not present undisputed factual sup-
port for its assertion on its summary judgment mot.lon
that the Foundations’ maximum levels of insurance reim-
bursement either are intended to be uniform schedules
of fees physicians should bill their patients or have op-

“App. B, Standards for Foundation-Endorsed Group Insurance
Programs, as Amended April 1, 1980.

41J.A. 472-76 (Int. 22-25).
42J.A. 94 1 8.
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erated as such.#® In fact, the maximum levels of reim-
bursement adopted by the Maricopa and Pima Founda-
tions are substantially different.4

Petitioner states that “[t]he ostensible purpose of
the foundation fee schedules is to establish ‘the maximum
level of reimbursement’ that a foundation member may
receive for services performed under a foundation-
endorsed pre-paid health plan.”# The record establishes
that this is the actual and only purpose of the ‘fee sched-
ules’ Petitioner attacks: “The sole purpose for which rel-
ative value schedules and conversion factors have been
prepared or used by the Maricopa Foundation is in de-
termining the maximum reimbursable levels of compen-
sation for medical services provided to patients insured
under Maricopa Foundation endorsed medical health in-

“3Petitioner claims that “[t]he record here is clear that the pur-
pose of the letters, polls and meetings among the foundations and
their members was to set one price for any given service.” Pet. Br. at
28 n.35; emphasis added. However, that claim was disputed by Re-
spondents on Petitioner’s partial summary judgment motion. First,
the.only evidence of fees actually charged shows a bell curve distri-
b}xtlon of charges, not “one price”. J.A, 498-501. Secondly, the ques-
tioned conduct was used by the Foundation board of trustees solely
to establish equitable conversion factors and relative values. They
had to be sure that the Foundations’ maximum reimbursement levels
were not 80 low in relation to the members’ current usual fees that
the members would resign or refuse to renew their memberships
?ather than accept those maximum reimbursement levels as payment
in full. See, eg., J.A. 88 1 3, 127 § 15, 163-64 1Y 44-54, 200-02 19
44-54, 229 1 157, 239 1 192, 261 9 281-82, 521-22 19 58 & 63; C.R.
1(a), Ex. PF-182; C.R. 7(b), Ex. MF-27 through MF-46; compare J.A.
333 11 3-5, 335-36 19 3-5,53094,53293,5359 3, 538 1 4.

“Compare J.A. 185 § 413 with J.A. 268 Y 304.
‘Pet. Br. at 5; emphasis added.
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Surance plans.”*€ The undisputed facts simply do not es.
tablish any other purpose or use, whether nefarious or
noble, for the Foundationg’ maximum reimbursement
levels.

Petitioner boldly states that since “conversion fac-
tors apply to all medical procedures],] . . . an increase in
the conversion factors therefore results in an across-the.
board increase in the doctors’ prices.”? However, there
is no evidence in the record of any relationship at all
between changes in the fees physicians in Maricopa and
Pima counties charge their patients and changes in the
Foundations’ maximum reimbursement levels. The Dis-
trict Court could not tell from the record whether the
Foundations’ maximum reimbursement levels were in-
creased by the Foundations because medical fees previ-
ously had gone up (as Respondents assert) or whether
their increase by the Foundations caused medical fees to
go up (as Petitioner asserts).®®

Petitioner describes in detail in its Brief one spe-
cialty group’s input into a Foundation’s decision whethf:r
to change its “surgery” conversion factor. Nowhere in

: 0, 78 ¥ 16, 82
6] A, B8 9 2 Seealso, J.A 3294,75%8 76410,
91,12598, 128 918, 120 922, 152 926, 159 118, 208 178, 30912,

496, 514 4 14, 516 § 37.

4"Pet, Br. at 8.

48For example, Petitioner claims at page 7 of its Brl:;izz
*, .. once the fee schedules are established ... foundatzonritéleg g
revise their prices se that some B85 fo 95 persent cha‘rgebpol i
above those established by the fee schedules.” There is 2 meimum
evidence of any causal relationship between Foundation

reimbursement levels and physicians’ fees.
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Petitioner’s lopsided recounting®® does Petitioner dem-
onstrate that any doctor’s fee changed as a result of the
Foundation’s decision to change its surgery conversion
factor from $9.50 to $10.50. The record simply does not
support Petitioner’s claim that doctors raised their fees
in response to conversion factor changes.

Similarly, the record contains absolutely no evi-
dence that Foundation increases in the relative value it
used for any procedure resulted in an increase in the fees
physicians actually charged to perform services.>® Peti-
tioner only cites prevailing fees preceeding relative value
increases.

+9As Petitioner would tell it, the Maricopa Foundation Board of
Trustees raised the surgery conversion factor to $10.50 from $9.50 in
spite of input from plastic surgeons and otolaryngologists. The Board,
however, considered all surgical specialties in establishing the new
conversion factor. Other specialties also transmitted their views to
the Board.

The president of the Phoenix Urological Society stated, “I think
without reservation one could say that your present charge of 9.5
dollars per unit is less than what most physicians are presently charg-
ing.” C.R. 7(b), Ex. MF-6. He also stated that "most of the physicians
were 10 to 11 with a few at 12, and only one physician was 9.5.” Id.
A representative of the Phoenix Obstetrical and Gynecological Society
requested an increase in the factor to $10.50: “This would represent
appreximately a modest 5% increase each year for 1976 and 1977.
Actual charges in the community now equal a conversion factor of
$12.00 to $12.50 per unit.” Id., Ex. MF-8. An internist requested
$12.50 (id., Ex. MF-10) and four gastrointestinal specialists suggested
that their procedures be reclassified as “medical”, and thus subject to
an $11.00 conversion factor (id., Ex. MF-11), Of the otolaryngologists
whose responses are in the court record, three requested a factor of
$10.50 or greater (id., Ex. MF-12, MF-13, MF-17 & MF-27).

Faced with this broad range of input, the Foundation board in

good faith chose a convergion factor which certainly was not above
prevailing fees.

#Compare Pet. Br. at 10-11 with J.A. 495-497.
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The marketability of Foundation endorsed insur-
ance depends upon its price being competitive with other
health insurance.5! Since increases in maximum reim-
bursement levels cause the insurers to make upward ad-
Jjustments to insurance premiums,5? the market price of
health insurance is an effective restraint upon increases
in maximum reimbursement levels. A Foundation cannot
raise maximum reimbursement levels above those in-
surers use for non-Foundation insurance because no in-
surer would underwrite Foundation endorsed plans with
such non-competitive rates.

The Foundati?ns Did Not Adopt Maximum _
Reimbursement Levels Above the Average and Median
Fees Prevailing in the Community

Petitioner claims that Maricopa Foundation’s
maximum reimbursement levels were above the prevail-
ing average and median fees charged by physicians as
evidenced by the Foundation’s own survey.5® The facts
once again do not support Petitioner’s assertion. The fee
survey to which Petitioner refers was a statewide survey
conducted by the Arizona Medical Association, not the
Maricopa Foundation.54 The figures include fees charged
by rural Arizona medical practitioners as well as the

51J.A. 530 16,539 17.

52S8ee Lynk, Regulatory Control of the Membership of;g CO’PO{';;"
Boards of Directors: The Blue Shield Case, ”24 J. Law & Econ. 199,
161 (1981) (hereinafter referred to as “Lynk”).

53Pet, Br. at 7 & n.7.
543 A. 248 1 230: C.R. 7(b), Ex. MF-71 at 2.

: i that

55Petitioner would have the Court ignore the ob}flonh ?n‘:tmore

small town general practitioners charge les,? for services i
specialized and often better-trained and equipped metropo

physicians.
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lower fees prevailing in Tucson (Pima County) as com-
pared to Phoenix (Maricopa County).%¢

The 1977 increase in Maricopa Foundation’s rel-
ative values for coronary bypass procedures is an example
of the error in Petitioner’s assumption.5? The maximum
allowable reimbursements were increased to levels below
the fees prevailing in the county. The Maricopa Foun-
dation Physicians Review Committee recommended that
maximum reimbursement levels for single, double and
triple coronary bypass procedures be increased to $2000,
$2300 and $2600 respectively. The recommendation in-
cluded a tabulation showing that average fees for those
procedures in the Phoenix metropolitan area were $2000,
$2353 and $2685.5% Despite that recommendation, the
Foundation Board of Trustees only increased the maxi-
mum reimbursement levels to $1900, $2137.50 and $2375
respectively.5® Respondents seek an opportunity to prove
at trial that reimbursement schedule changes such as
these contain health care costs, rather than raise them.

56The then-prevailing Pima Foundation conversion factors were
all less than the corresponding Association survey average figures,
Compare J.A. 248 Y 230 with J.A. 178 { 364. Significantly, the 1976
conversion factors Petitioner attacks set a value of $12.00 for anes-
thesiology, a value below the $12.30 prevailing average indicated by
the Asso_eiation’s survey. C.R. 7(b), Ex. MF-71 at 2. Inasmuch as
gnesthesu?kogy is primarily a “big-city” specialty, the Association’s
anesthesiology” average better represented the “ ‘prevailing average
or medliazz fee charged by physicians [i.e., anesthesiologists] in the
[Phoenix metropolitan] community’ ” than did the Association’s fig-
ures rf:la!:ing to the more geographically dispersed “medicine” clas-
sification. Pet. Br. at 7 n.7; quoting Br. in Opp. at 4.

f"’Nevertl_xeless, Petitioner cites the coronary bypass procedures’
relative value increases to support its claim. Pet. Br, at 12.

%C.R. 7(b), Ex. MF-56.

*The relative vales of the procedures were increased
to 200,
and 250 units, Id, at 2. s o
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Similarly, on January 1, 1976, Maricopa Foun-
dation adopted a revised maximum reimbursement
schedule in which the relative values relating to mater-
nity procedures were all reduced from those established
in February 13, 1974 (although the conversion factors
applied to all procedures had been increased).%0 As a re-
sult, maximum reimbursement levels for delivery pro-
cedures including antepartum care increased an average
of only 0.7% annually between February 13, 1974 and
January 1, 1976.61

It is worthy of note that in 1979 Pima Foundation’s
maximum reimbursement level for anesthesia services
was based upon a conversion factor of $13.00 while its
principal underwriter was using a conversion factor of
$19.00 on non-Foundation insurance.®? In his study of
maximum reimbursement levels, William J. Lynk con-
cluded that if physicians set that level, it will not exceefl
the median level of their charges. On the other hand, if
insureds participate in setting maximum reimbursement
levels, they tend to increase them significantly (to max-
imize their choice of physicians whose fees will be totally

reimbursed).3

o Cdmpare N.R. 7(c), Ex. MF-120 (procedures 59400-59521) with
C.R. 7(b), Ex. MF-99. o '

61For the purpose of comparison, it is w'ortlil notufl_g tlllléllfi ?tl;nml;%
the relevant period the Arizona consumer price index ortrong eyl
increased an average of 7.2% annually (Hogm% & Am;;i arch,1981)
sumer Prices: A Record Increase in 1980, %-8 Ariz. Bus. o S
3 at 5) and the national index for “all items” rose at ;n :v;aimz o
rate of 7.7% (United States Bureau of the Census, Statis

of the United States: 1980 (1981) at 486).

62J.A. 539 1 5.
63Lynk at 161-62.
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The Undisputed Evidence Shows That Foundation
Minimum Standards and Maximum Reimbursement
Levels Did Not Inflate Health Care Costs

The facts adduced during the limited discovery
controvert Petitioner’s unsubstantiated assertion that
the “foundations’ fee schedules . . . actually have had an
inflationary impact which belies their characterization
as ‘maximum’ fee schedules....”®* From August 1971
through June 1975, the conversion factors of Maricopa
Foundation increased at an annual average rate of only
5.2%.%5 During that same period, national medical prices
increased an average of 7.5% annually and the national
consumer price index increased at an average of 6.9%
annually.%® From 1970 to 1974 the budget for a family
of four in the Phoenix metropolitan area, excluding med-
ical costs, increased an average of 6.9% annually, while
the family’s medical costs increased only 5.5% annually.67

®Pet. Br. at 7. Petitioner also speculates that the Foundations’
1976 minimum standard setting a $50.00 annual deductible per in-
sured for professional fees, criticized by Arizona as “relatively low”,
has inflationary effects. Pet. Br. at 6 n.5. This assertion is unsupported
by Fhe record and irrelevant to the issues of the case. It suggests
Pet}tioner desires its citizens to pay more medical fees by decreasing
their insurance coverage through larger deductibles, a most anoma-
lous argument for a party which purports to represent the interests
of t!le public. In this action Petitioner has only challenged the Foun-
datlontf’ setting of maximum reimbursement levels, not the policy
deductibles, Its attacks by innuendo on Foundation practices which

it ha_s not seen fit to make issues in this litigation are inappropriate
and irrelevant,

i %These average annual increases ranged from 1.8% for the ra-
iology conversion factor to 6.4% for the anesthesiology classification.
Compare J.A. 211 1 94 with J.A. 212 1 96.

%C.R. 68, Ex. A at 434.
71d. at 457.
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The average annual increase in the maximym
allowable reimbursement levels is Jess than the Increases

items” 68 Moreover, the Arizona consumer price index for
“medical care” increased at an annual average rate far
below that of both the Arizona index for “a]] items” and
the national index for “physiciang’ services”, “medical
care” or “all items”.59 These relative annual inflation
rates refute Petitioner’s unsubstantiated claim that the
Foundations’ maximum reimbursement schedules had an
inflationary impact on health care costs.

Since Petitioner itself circulates and promulgates
higher maximum reimbursement levels than Respon-
dents, it is hardly in a position to establish that Respon-

dent Found!ations’ maximum reimbursement levels are

inflationary.0
|
' SUMMARY OF ARGUMENT
|

The courts below correctly held on t%le record be-
fore them that Petitioner’s motion for pa::tlal summary
judgment as to Respondents’ alleged liability under Sec-

%App. C, Comparisons of Changes in Average Conversion Fac-
tors and Consumer Price Indices, at C-1 through C-2.

%During the period 1973-1978, the Arizona consun;'}' ptr}ll':e;::
dex for “medical care” rose an average 1.7% fmnuall;gr”wan : e
tional index for “physicians’ semcest’, mﬁdlwl lc;l:‘;e%, 11.9% 0%
items”, and the Arizona index for “all items” rose 12.3%, 11.9%,

and 8.3% respectively. Id. | .
""Maricopa Foundation had a contract WIm{ArI:'ﬁt:tl;irtg hailldren.
ister the Comprehensive Medical/Dental Program for s
It made payments to physicians under that pr,ong;:n ali-tm g
maximum allowable fee schedule of‘ Arizona’s :sl:h O s which
nomic Security, which provided for_hlgkerpayﬁ'_‘on,s e ki
would have been made under Maricopa _F?un a rin E o cationts it
levels of reimbursement to docffors prowdmghse e w plans
sured under Maricopa Foundatlon_ endorsed tef4
J.A. 526 1 83. See also the discussion supra at 14.
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tion 1 of the Sherman Act should be denied. The undis-
puted facts adduced by Petitioner were insufficient to es-
tablish a per se price-fixing conspiracy. The maximum
reimbursement levels used by Medical Foundations only
were shown to limit payments by insurers to Foundation
members, decreasing the cost of health insurance. No
effect on prices physicians charge patients was demon-
strated. Petitioner did not even establish the identity of
Respondents’ competitors for a relevant market. More-
over, Petitioner itself was shown to engage in the very
conduct it seeks to enjoin.

Respondents should have the opportunity to have
discovery and prove at trial that the challenged practices
are reasonable. They are pro-competitive because they
enable Respondents to provide health care consumers
with a uniquely desirable product which could not exist
unless the Foundations themselves establish the maxi-
mum levels of reimbursement to be paid. The result is
demonstrable reduction in medical costs. The courts be-
low correctly followed recent decisions of the Court re-
quiring reasoned analysis to determine the appropriate
test to apply to challenged conduct, rather than precipi-
tous application of the per se rule. E.g., Broadcast Music,
Inc. v. Columbia Broadcasting System, Inc., 441 U.S. 1
(1979); Continental T.V., Inc. v. GTE Sylvania, Inc., 433
US 36 (1977). The judicial system has not amassed suf-
ﬁ-clen:t experience with the health care field to summarily
dismiss Respondents’ justifications for the challenged ar-
rangements, particularly since the practices of a profes-
sion are being scrutinized. Goldfarb. v. Virginia State
Bar, ‘421 U.S. 773 (1975); National Society of Professional
Engineers v. United States, 435 U.S. 679 (1978).

. Ft{rt:hermore, since Petitioner merely seeks pro-
spectnve. Ijunctive relief against the challenged prac-
tices, this writ presents the Court with a moot question.
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Respondents have permanently abandoned the conduct
upon which Petitioner relies,

ARGUMENT

I. THE UNDISPUTED FACTS ESTABLISHED ON
PETITIONER'S PARTIAL SUMMARY JUDG-
MENT MOTION DO NOT CONSTITUTE A PER
SE VIOLATION OF SECTION 1 OF THE SHER-
MAN ACT

Arizona’s petition rests upon a fundamental mis-
apprehension as to the proper result under applicable law
because of its sweeping disregard of the facts in this case.
Petitioner’s Statement in its brief distorts the facts al-
most beyond recognition. It has attempted to affix con-
clusory, simplistic and misleading labels to a complex
factual setting” in an unsuccessful effort to condemn the
Respondent Foundations’ actions as a per se illegal “hor-
izontal maximum price-fixing” combination.™

Petitioner has not proven “a compact among com-
petitors on the prices they will receive for theix: individual
services.”” Petitioner nevertheless urges "thls Courtthto
hold Respondents’ conduct per se ul'nlawful, [blecause thz
applicable inquiry [in cases of this sort] focuses otnhere
nature of the agreement and because the aﬂfemen o
operates directly upon the prices charged”.™ It see
assume away its burden of proof.

ng the parties as to many of

TiThere is substantial dispute amo See J.A. 123, 511.

the facts which Arizona deems material.
12E g., Pet. Br. at 25.
73[d. at 16.
4]d. at 17.
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Respondents have shown supra that contrary to
Petitioner’s claim?® the Foundations have no control over,
and there is no evidence of any effect on, the fees phy-
sicians charge patients. No undisputed evidence supports
Petitioner’s hypothesis that the Foundations have mo-
nopoly power over the marketplace.”® The Foundations
do not unilaterally set the prices insurers pay physi-
cians.”” While Petitioner asserts “a price-fixing conspir-
acy has been alleged and proven”,’® there is no evidence
that the Foundations control the fees charged by either
member or non-member physicians.” Physicians specif-
ically agree that “participating membership in the Foun-
dation shall not affect the method of computation or
amount of fees billed by me with respect to any medical
care for any patient.”80

Respondents do not dispute that an agreed upon
fee schedule setting prices charged for professional ser-
vices would be unlawful per se. Unlike the situation in
Goldfarbv. Virginia State Bar, 421 U.S. 773 (1975), where
a mandatory minimum fee schedule with respect to the
prices to be charged for legal services was found to violate

See id. at 21, where Petitioner states that the Foundations in
the present case possess a demonstrated “absolute control over prices”.

6See note 31, supra.

""The Foundation minimum standards do not prevent any in-
surer from bargaining for a fee from an individual member physician
which is lower than the Foundation’s maximum reimbursement level.
Member physicians are free to enter into any agreement they want
with insurers or self-insuring health care consumers. Indeed, insurers
are also free to pay more than the maximum reimbursement level
under a Foundation endorsed plan. J.A. 129 1Y 21-22.

78Pet. Br. at 17.
See, e.g., J.A. 3113, 514 1 14.
8J.A. 3119 3,514 1 14.
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Se.ct'ion 1 of the Sherman Act, there is no proof of uniform
pricing here. In that case the Court said:

A purely advisory fee schedule issued to provide
guidelines, or an exchange of price information
without a showing of an actual restraint of
trade, W%ll.lld present us with a different ques-
tion . .| .

Petitioner has failed to carry its burden of establishing
undisputed  facts showing that Respondents’ conduct
raised, lowered or stabilized fees charged for medical ser-
vices. Instead, Petitioner relies entirely on theoretical
hypotheses in journal articles, unsupported by any facts®

As in Blue Cross and Blue Shield of Michigan v.
Michigan Aésociation of Psychotherapy Clinics [1980-2],
Trade Cas. (CCH) 63,351 (E.D. Mich. 1980), the maxi-
mum reimbursement levels at issue here are not “price
fixing”, because the health care providers are free to set
their fees as they choose and no interference with t}.me
pricing mechanism has been shown. Compare P@rmwt
Political Action Committee of Maryland v. Harris, [1980-
81] Trade Cas. (CCH) 1 63,886 at 78,593 (D. Md. 1980)
(HEW maximum allowable cost “regulations do not ff’r‘f‘:
pharmacists to sell at a specified price; they merely limi
the amount the government will pay. . .”, therefore they

are not “price-fixing”).

81421 U.S. at 788 n.17.

without an y
i ited States also assumes, Withou!
82The Brief for the United “the practical effect of minimum

has ¢ :
PI'?Of. :1_13 t::::a;l;:’l’le:fjd t;:::d::ztors have no financial ;neell';ﬂg-ig
f:,}?:rege ?Z:s than F’oundation maximum reil:nl?ursamﬁnt ke::ho‘found
at 8-9. Those assumptions are rebutted by Wl?h;ﬂﬂ_ : ur}:i ;;atients s
that when doctors cannot discrimirfate against 'm;ursement i
their fees, the effect is to hold down insurance reim

Lynk at 161-62.
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As the Court has stated, summary procedures
should be used sparingly in antitrust litigation, espe-
cially where the district court

cannot say on [the] record that “it is quite clear
what the truth is.” It is only when the witnesses
are present and subject to cross-examination
that their credibility and the weight to be given
their testimony can be appraised. Trial by af-
fidavit is no substitute for trial by jury which
so long has been the hallmark of “even handed
justice.”

Poller v. Columbia Broadcasting System, Inc., 368 U.S.
464, 472-73 (1962). As in Poller, the District Court
“look[ed] at the record on [partial] summary judgment in
the light most favorable to ... the party opposing the
motion, and concluded here that it should not have been
granted.”® It correctly found that on the facts currently
in the record of this case, precedents holding that price-
fixing is illegal do not compel unthinking application of
a per se rule to Respondents to establish antitrust
liability.

Notwithstanding Petitioner’s claims, the Court of
Appeals in no way required Petitioner to meet a new or
unreasonably burdensome standard of proof. It only held
that more evidence needed to be in the record before the
trial court could determine if the Respondents’ conduct
should be found to be illegal price-fixing. Numerous de-
cisions of this Court make it clear that not all horizontal
agreements allegedly affecting price are per se unlawful.
“Per se rules of illegality are appropriate only when they
relate to conduct that is manifestly anticompetitive.”

83368 U.S. at 473.



28

Continenzl LTV, Inc.v. GTE Sylvania, Inc., 433 U.S. 36
50-51 (19?7).84 ’

Catalano, Inc. v, Target Sales, Inc., 446 U.S. 643
(1980), cited extensively by Petitioner, is irrelevant 8
The Catalano case involved the question of characteri-
zation of an agreement among wholesalers to fix credit
terms in which the Court held “credit terms must be
characterized as an inseparable part of the price.”86 The
Court ruled that the Ninth Circuit had erred in not mak-
ing that characterization.

In observing that “It has long been settled that an
agreement, to fix prices is unlawful per se. It is no excuse
that the prices fixed are themselves reasonable.”® the
Court cited United States v. Trenton Potteries Co., 273
U.S. 392, 397-98 (1927); United States v. Trans-Missouri
Freight Association, 166 U.S. 290, 34041 (1897); and

8The United States argues that a per se rule shoulc! be applfed
because “judicial inquiry into the effect on prices of maximum price

agreements would be virtually impossible as a practical matter.. ..

Brief at 17. It is respectfully submitted that federal wurt; h;:’emfr;
quently undertaken much more difficult tasl&a and brought ‘ :ak en
a reasonable resolution. If the United States .eu'gun'xelil):3 ‘gZught .
seriously, a Sherman Act Section 2 case could never

g iti to attempt
85Respondents note in passing l:hat;_Pei:}t,mner.a;.Jpe.?‘rsthis ik
to impugn the authority of the Ninth Circuit’s declsl;.:o:l :inbe s
by implying that the reasoning of Judge Sneed 56 0; i (ot
simply because Catalano, Inc. v. Target Sales, Inc.,h' . hi.s ety
Cir. 1979), rev'd, 446 U.S. 643 (1980), a case on whic g
this action nowhere relied, was overru!ec_l. Such rgm i d:acision by
spurious and improper. Attempts to inject 'tht; e B
claiming that Respondents asserted to the er.} v i ool Bisles
required a Rule of Reason approach (e.g., Bl:le _c;ir s
at 5) are a strained effort based upon an unjustifia

of Respondents’ briefs to that Court.
86446 U.S. at 648.
87]d. at 649.
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United States v. Socony-Vacuum Qil Co., 310 U.S. 150
(1940). In none of those cases did plaintiff prevail on a
motion for summary judgment. In each instance (except
the Trans-Missouri Freight decision which only re-
manded the action for further proceedings after the com-
plaint had been dismissed) a determination that the de-
fendant’s conduct was unlawful under the Sherman Act
took place only after completion of discovery and a trial
on the merits. The same is true of Sugar Institute v.
United States, 297 U.S. 553 (1936), National Society of
Professional Engineers v. United States, 435 U.S. 679
(1978), Federal Trade Commission v. Cement Institute,
333 U.S. 683 (1948), and the other cases cited by the
Court in support of its decision in Catalano.

Unlike the situation in Catalano, Respondents in
this action have argued the pro-competitive justification
of offering a cost effective competitive alternative to
closed panel prepaid medical plans with Foundation en-
dorsed insurance, something which individual physicians
could not separately attempt to do.®8 Respondents further
urge as a pro-competitive justification that the effect of
the Foundation medical plans is to decrease the cost of
medical insurance without any demonstrable effect upon
the prices which physicians charge their patients.

Furthermore, the Catalano case dealt with acts in
a purely commercial industry. In contrast, the challenged
conduct in this action concerns pricing in the medical
profession. See Veizaga v. National Board for Respiratory
Therapy, [1977-1] Trade Cas. (CCH) 1 61,274 (N.D. I11.

%Note 8 to the Catalano decision made it clear that “Respon-
dents nowhere suggest a pro-competitive justification for a horizontal
agreement to fix credit. Their argument is confined to disputing that

{settled case law establishes that such an agreement is unlawful on
its face.” Id. at 646 n.8.
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|
1977),'where the court denied plaintiff's motion for sum-
mary _]udg'rd_ent, holding that determination of whether
the questioned conduct was professional or commercial
could not be made before trial. As in White Motor Co, v.

United States, 372 U.S. 253 (1963), this action should be
remanded fqr further proceedings.

In reality, Petitioner attempts to avoid any stan-
dard of proof, not merely a burdensome one. It would have
the Court mLke a facile determination that Respondents’
conduct is “price-fixing” and thus per se illegal, when
both the District Court and the Ninth Circuit have found
the evidence insufficient at this stage in the proceedings
to support that determination.

|
A S incei Petitioner Failed to Establish a Horizontal
Price-Fixing Conspiracy The District Court Did
Not Bjrr in Denying Partial Summary Judgment

In a carefully reasoned opinion, the District Court
concluded “that the Rule of Reason approach should be
used in anal_yzing the challenged conduct in the instant
case. Choosing the Rule of Reason approach precludes
granting the [Petitioner’s] motion for partial summary
judgment on the issue of liability because there is insuf-
ficient evidence as to the purpose and effect of the alleg-
edly unlawful practices and the power of the [Respolzl-
dents).”®® Petitioner has failed to demonstrate that the
District Court erred in choosing to apply the Rule of. Rea-
son test to analyze Respondents’ conduct:.. .Instead it 'at-
tacks the language of Judge Sneed’s opinion afﬁnzln%
that determination as if Judge Sneed were the responden

on this writ.

89Pet. App. D at 47.
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In affirming the District Court’s ruling, the Ninth
Circuit simply allowed Respondents an opportunity to
show the reasonableness of their conduct at trial. That
is perfectly consistent with the case law and does not
establish any new “reasonableness of the price” defense
as Petitioner contends. A careful reading in their entirety
of the majority opinions affirming the denial of summary
judgment inevitably leads to the conclusion that at this
early stage in the proceedings insufficient undisputed
evidence has been introduced by Petitioner to convince
either the District Court or the Circuit Court that the
conduct at issue should simply be called “price-fixing”.

The courts’ determinations are amply supported
by numerous decisions of the Court which make it clear
that not all horizontal agreements affecting price are
unlawful on their face. In Broadcast Music, Inc. v. Co-
lumbia Broadcasting Systems, Inc., 441 U.S. 1 (1979), the
Court rejected the simplistic per se approach to antitrust
analysis favored by Petitioner. Holding that the Rule of
Reason should govern the determination of the legality
of the blanket licensing practice at issue (which had been
held to be per se illegal price-fixing by the Court of Ap-
peals), the Court observed that while the per se rule “is
a valid and useful tool of antitrust policy and enforce-
ment”, courts must not be too quick to seize upon it as
a replacement for reasoned analysis of challenged prac-
tices: “[E]asy labels do not always supply ready answers.”%

. P.etitioner’s rush to affix the label of horizontal
price-fixing to the Foundations’ practices stands at odds

;;th' the searching analysis mandated by Broadcast
usic:

%441 U S. at 8.
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To !the Court of Appeals and CBS, the blan-
ket license involves “price fixing” in the litera)
sense: the composers and publishing houses
have joined together into an organization that
sets its price for the blanket license it sells. But.
this is not a question simply of determining
whether two or more potential competitors have
literally “fixed” a “price”. As generally used in
the antitrust field, “price fixing” is a shorthand
way of describing certain categories of business
behavior to which the per se rule had been held
applicable. The Court of Appeals’ literal ap-
proach does not alone establish that this par-
ticular practice is one of those types or that it
is “plainly anticompetitive” and very likely
without “redeeming virtue.” Literalness is overly
simplisiic and often overbroad. . ..

Consequently, [citation omitted] “[i]t is
only after considerable experience with certain
business relationships that courts classify them
as per se violations. . . .”!

The Court cclncluded that “[n]ot all arrangemer}ts among
actual or potential competitors that have an impact on
price are per se violations of the Sherman Act or even

unreasonable restraints.”??

Broadcast Music is the most recent in a line 'of
cases including Continental T.V., Inc. v. GTE Sylvarfla,
Inc., 433 U.S. 36 (1977), in which the Court, overrul:!ng
its earlier decision in United States v. Arnold, Sc.hfvmn
& Co., 388 U.S. 365 (1967), condemned the pr(?t‘.lplt;u:
application of the per se rule when not appropx:lg:alt};euﬂ_er
particular antitrust case. The Court noted- that carture
itself “was an abrupt and largely unexplained 36353 s
from White Motor Co. v. United States, 372 U.S. 253,

91]d. at 8-9.
92]d, at 23.
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S. Ct. 696, 9 L. Ed. 2d 738 (1963), where only four years
earlier the Court had refused to endorse a per se rule for
vertical restrictions.”®3

Inrejecting the truncated per se analysis employed
in Schwinn, the Court plainly insisted that courts focus
on the substantive orientation of the antitrust laws in
analyzing particular cases, declaring: “Realities must
dominate judgment. . . . The Anti-Trust Act aims at sub-
stance.”® The Court emphasized that “[pler se rules of
illegality are appropriate only when they relate to con-
duct that is manifestly anti-competitive”® and warned:
“[Wle ... make clear that departure from the rule of
reason standard must be based upon demonstrable eco-
nomic effect rather than—as in Schwinn— upon formal-
istic line drawing.”% Petitioner asks the Court to disre-
gard that admonition by applying conclusory labels to
the Foundations’ activities and blindly applying the per

se rule with no showing of “demonstrable economic
effect”,

There is no showing by Petitioner of any causal
link between Respondents’ challenged conduct and the
fees charged by doctors. The journals cited by Petitioner
contain theoretical arguments made in a vacuum, with-
out any attempt at empirical verification. On the other
hand, William J. Lynk’s recent study which reviewed
. empirical data establishes that when physicians set max-
Imum reimbursement levels for health insurance plans,
the levels are likely to be lower than if the levels are set

%Continental T.V., 433 USS. at 47.

*1d., quoting Appalachian Coals, I i
344, 360 (1933), = PP achian Coals, Inc. v. United States, 288 US.

%433 U.S. at 4950,
%Jd. at 58-59.
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by others: "Tl'*e principal empirical finding is that greater
physician representation on plan boards generates re-
ductionsin bofh the maximum and average levels of reim-
bursement.”®” Respondents should be given an opportu-
nity to demonstrate at trial that their conduct in the
particular fac*;ual circumstances of this case has the sal-
utory effect predicted by Lynk’s theory and the general
empirical eviqence.

As the Court noted in White Motor Co. v. United
States, 372 U.S. 253, 263 (1963), (and reiterated, in sub-
stance, in Broadcast Music),*® “We need to know more
than we do about the actual impact of these arrangements
on competition to decide whether they have a ‘pernicious
effect on competition and lack . . . any redeeming virtue’
[citation omitlfed] and therefore should be classified as
per se violations of the Sherman Act”. Here there has
been too little antitrust experience with the Medical
Foundation cohcept of offering a lower cost alternative
health insurance plan to blindly apply, as Petitioner
would, a rigid| per se analysis in the present case. The
District Court was correct in refusing to do so.

The antitrust laws were not intended to strait-
jacket imaginative experimentation in fields such as-the
professions not traditionally subject to antitrust scrutiny.
In Goldfarb, the Court went out of its way to state

The fact that a restraint operates upon a
profession as distinguished from a business 1s,

9Lynk at 160. Reliance by the authors cited by Pet_it.foner on
Kass & Paulter, Federal Trade Commission Report on Physician Con-
trol of Blue Shield Plans (1979), makes their findings suspect. Lynk
shows that the F.T.C. study used dummy variables based on assump-
tions which prove unsupported by the empirical data. The F.T.C. re-
sults are statistically unsound. See Lynk at 171-72 n.19.

98441 U.S. at 10 & 16.
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of course, relevant in determining whether that
particular restraint violates the Sherman Act.
It would be unrealistic to view the practice of
professions as interchangeable with other busi-
ness activities, and automatically to apply to
the professions antitrust concepts which origi-
nated in other areas. The public service aspect,
and other features of the professions, may re-
quire that a particular practice, which could
properly be viewed as a violation of the Sher-
man Act in another context, be treated differ-
ently. We intimate no view on any other situ-
ation than the one which we are confronted
today.¥?

In National Society of Professional Engineers v.
United States, 435 U.8. 679 (1978), the Court reiterated
that “certain practices by members of a learned profession
might survive scrutiny under the Rule of Reason even
though they would be viewed as a violation of the Sher-
man Act in another context.”'® The Court then quoted
in its entirety note 17 from the Goldfarb decision in the
text of the Professional Engineers decision.

'Ijhe District Court’s decision to apply the Rule of
Rf&aso.n In this case was further mandated by the Ninth
Circuit's decision in Boddicker v. Arizona State Dental

Association, 549 F.2d 626 (9th Cir.), cert. denied, 434 U.S.
825 (1977,

[Tlhe Supreme Court does not require that the
practices challenged here be treated the aame
as would be proper if dentistry were merely a
commercial enterprise.

As we interpret the Court, to survive a Sher-
man Act challenge a particular practice, rule
or regulation of a profession, whether rooted in

421 US. at 788 n.17.
19435 U.S. at 688,
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tradition or the pronouncements of its organi-
zations, must serve the purpose for which the
profession exists, viz. to serve the public. That
is, it must contribute directly to improving ser-
vice to the public. Those which only suppress
competition between practitioners will fail to
survive the challenge. This interpretation per-
mits a harmonization of the ends that both the
professions and the Sherman Act serve.

We recognize this interpretation provides
only thei principle to be employed in deciding
specific cases. It is not a blueprint which will
resolve Tall controversies and by which the
professions can check their structures to deter-
mine whether they comply with the Sherman
Act. Any such blueprint must await additional
guidance by the Supreme Court and resolution
of specific cases by this and other courts.10!

The Ninth Circuit correctly stated the rule in Boddicker
and correctly applied the rule to Petitioner’s partial sum-
mary judgment motion.

Contrary to Petitioner’s assertion, Judges Sn(;aed
and Kennedy agreed that the further evidence which
would be adduced at trial might convince the trial co_urt
to classify the Respondents’ challenged conduct as “price-
fixing” which in future cases could be subject to a per se
standard of liability. They simply found a per se analysis
inappropriate at the summary judgment stage of these
proceedings, noting that the professions had only relﬁgnﬂy
been brought within Section 1 of the Sherman Act and
that guidelines for professional conduct are still being
written.

- As Judge Kennedy stated, “[pler se rules ghould
be derived from considerations of economic impact 1n par-

101549 F.2d at 632.
102643 F.2d at 556; citing Goldfarb, 421 U.S. at 785-88.
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ticular cases illustrating the category of prohibited acts
and therefore a trial is appropriate to explore further the
impact on competition of the challenged reimbursement

schedules.”1%3

B. Medical Foundation Endorsed Insurance Plans
Are a Unique Product Which Cannot Exist Unless
Maximum Reimbursement Levels for the Insur-
ance Are Established by Medical Foundations

The Foundation endorsed insurance plans are, it
is respectfully submitted, subject to the same type of anal-
ysis as the blanket licenses in the Broadcast Music case.
As in that case, Petitioner has failed in this action to
establish any agreement by competitors concerning prices
they will sell at on an individual basis. A Foundation
endorsed insurance plan is a health care service different
from that which any individual physician or individual
insurer could separately provide the public.

As in Broadcast Music, as a practical matter it is
impossible for an individual insurer to negotiate with a
large proportion of the physicians in a community to es-
tablish uniform standards for medical care and uniform
defined dollar limits for maximum reimbursement levels
which would bind the treating physician.!?* Foundation
endorsed insurance is unique in guaranteeing to the in-
sureds 100% payment of physicians’ bills (after the pay-
ment of a deductible) for treatment from a large number
c?f Physicians in private practice in the community, and
in providing this service through a number of insurers

ftt qox.npetxtive insurance premiums. It is something no
individual doctor or insurer could do.105

103643 F.2d at 560.

1%Compare 441 U.S. at 5.
1%Compare id. at 23,
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Respondents have urged and are prepared to prove
at trial that, as in Broadcast M ustc, Foundation endorsed
health insurance results in substantial lowering of costs
and, by providing insureds with a large number of par-
ticipating physicians throughout the community, pro-
duces a “whole [which] is truly greater than the sum of
its parts. ...”1% The empirical evidence suggests that
physician control over reimbursement levels reduces
those levels and increases physician willingness to accept
lower levels of reimbursement as payment in full.}*7 Pe-
titioner concedes that, as in Broadcast Music, the “mar-
ketable package” of Foundation endorsed insurance is
clearly preferred by many consumers.!®® The Court
should not foreclose Respondents from proving that Foun-
dation endorsed insurance is a type of conduct which
should be praised and encouraged instead of being con-
demned in aﬁmeederk reaction to “price-fixing”.

In Broadcast Music the Court reiterated that the
per se rule is not employed until after considerable ex-
perience with the type of challenged restraint.!® Whe_n
it is urged that Respondents must establish that t;hﬁl.l‘
conduct is necessary!!? in order for them to prevallf it
would be unfair to rule in Petitioner’s favor on a motion
for partial summary judgment made before Respon.dents
are given an opportunity to conduct any meaningful
discovery.

106]d. at 21-22.

107Lynk at 170-71.

108See Pet. Br. at 5 n.4, discussed at note 31, supra.
109441 U.S. at 19 n.33.

10See, e.g., Brief for the United States at 23.
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[I. THE WRIT IS MOOT BECAUSE PETITIONER
RELIES UPON ALLEGED CONDUCT WHICH
DOES NOT AND WILL NOT OCCUR

Among the factual allegations relied upon by Pe-
titioner in its Brief are (i) membership voting on adoption
of “fee schedules”!1! (ii) use of relative values and con-
version factors as the components of a “fee schedule”!?
and (iii) Maricopa County Medical Society’s appointment
of Maricopa Foundation’s governing Board of Trustees.’ 13

As set forth above at page 10, as a result of changes
in the by-laws of Maricopa Foundation, the Maricopa
County Medical Society does not appoint the Founda-
tion’s governing board and Foundation members do not
vote on maximum reimbursement levels. Also, the Foun-
dations have moved away from use of relative values and
conversion factors to determine their maximum reim-
bursement levels.

In view of the significant changes in the factual
situation since Arizona brought this action in 1978, it
would be inappropriate to find a violation of the Sherman
Act and enter an injunction, as Petitioner requests, with-
out further consideration of the case by the trial court in
light of the intervening changes. Fusari v. Steinberg, 419
U.S. 379, 390 (1975) (remanding action in which District
Court had entered an injunction “for reconsideration in
light of the intervening changes in Connecticut law”).
“Tl}e purpose of an injunction is to prevent future vio-
lations, Swift & Co. v. United States, 276 U.S. 311, 326
(1928), and, of couse, it can be utilized even without a

11Pet. Br, at 4.
llzld.

HU3Id. at 2 n.1.
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showing of past wrongs. But the moving party must sat-
isfy the court that relief is needed. The necessary deter-
mination is that there exists some cognizable danger re-
current violation, something more than the mere possibility
which serves to keep the case alive.” United States v. W.T.
Grant Co., 345 U.S. 629, 633 (1953) (affirming dismissal
of suit to enjoin violations of § 8 of the Clayton Act).

Since Petitioner does not seek any damages for
alleged past violations, this case is moot unless it estab-
lishes a reasonable expectation that the allegedly wrong-
ful behavior is likely to recur. S.E.C. v. Medical Com-
mittee for Human Rights, 404 U.S. 403, 406 (1972) This
writ is from denial of partial summary judgment on a
sparse record and the action simply should be remanded
to the District Court for further proceedings to develop
the current state of affairs and whether Petitioner
has any right to relief under them. That is properly a
matter for the trial court. United States v. Concentrated
Phosphate Export Association, Inc., 393 U.S. 199,
203-04 (1968).

III. NOT ALL HORIZONTAL MAXIMUM PRICE-
FIXING IS A PER SE VIOLATION OF SECTION
1 OF THE SHERMAN ACT

Petitioner relies upon Kiefer-Stewart Co. v.Joseph
E. Seagram Co., 340 U.S. 211 (1951), Albrecht v. Hf:rald
Co., 390 U.S. 145 (1968), and California Retail Liquor
Dealers Association v. Midcal Aluminum, Inc., 445 US.
97 (1980), to assert that all agreements among compet-
itors with respect to maximum prices are per se u'nlawfl'll.
Respondents respectfully urge that there is noamconms-
tency between the denial of partial summary judgment
in this action and the opinions cited by Petitioner.

In Kiefer-Stewart, the Court reinstated' a jury ver-
dict that unlawful maximum resale price-fixing had oc-
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curred, citing only United States v. Socony-Vacuum Oil
Co., 310 U.S. 150, 223 (1940). Without any further dis-
cussion it stated, “[Sluch agreements, no less than those
to fix minimum prices, cripple the freedom of traders and
thereby restrain their ability to sell in acccordance with
their own judgments.”!1* However, as the Court later
noted in Albrecht v. Herald Co.,}'5 the maximum prices
that were the object of the decision in Kiefer-Stewart
were also minimum prices set under the fair trade laws
of that time.116

While the Court stated in Albrecht its determi-
nation to “adhere to” the Kiefer-Stewart decision,!1? that
determination was based in part upon the defendant’s use
of exclusive territories which were determined to be un-
lawful under United States v. Arnold Schwinn & Co., 388
U.S. 365, 373 (1967).118 Since the Court subsequently
overruled the Schwinn case in Continental T.V., Inc. v.
GTE Sylvania, Inc., 433 U.S. 36 (1977), the rationale of
Albrecht is therefore suspect.

The only other explanation which the Court gave
for its determination that the maximum price fixing was
illegal in Albrecht was that

[m]aximum and minimum price fixing may
have different consequences in many situations.
Bu1_: schemes to fix maximum prices, by substi-
tuting the perhaps erroneous judgment of a
seller for the forces of the competitive market,
may severely intrude upon the ability of buyers

14340 U S. at 213.
115390 U.S. at 153 n.9.

16See Kiefer-Stewart Co v. Jose
: .U, ph E. Seagram & Sons, 182 F.2d
228, 230-31 (7th Cir. 1950), rev’d, 340 US. 211 (1951).

17390 U S. at 152.
H8ld. at 154; see also, id. at 150 n.8.
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to compete and survive in that market. . . . Max-
Imum price fixing may channel distribution
through a few large or specifically advantaged
dealers who otherwise would be subject to sig-
nificant nonprice competition. Moreover, if the
actual price charged under a maximum price
scheme is nearly always the fixed maximum
price, which is increasingly likely as the max-
imum price approaches the actual cost of the
dealer, the scheme tends to acquire all of the
attributes of an arrangement fixing minimum
prices.119

The latter part of the Court’s rationale in Albrecht
has no application here, since this case does not involve
either resale by a dealer of goods sold by the party fixing
the price nor a situation in which the maximum price is
nearly always the price charged. Indeed, Petitioner com-
plains loudly that 85 to 95 percent of the members of th.e
Foundations charge more than the Foundations’ maxi-
mum reimbursement levels.120

The other argument advanced in the Albre.cht
opinion is an unfortunate confusion between protecting
competition and protecting competitors. The Court sub-
sequently reaffirmed that the Sherman Act protects
“competition, not competitors. ...” Brunswick Corp. V.
Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977);
quoting Brown Shoe Co. v. United States, 370 U.S. 294,

320 (1962).

191d. at 152-53.

120Pet, Br, at 7. This high percentage of charges above the Eouﬁz
dation maximum reimbursement levels demonstrates that tbe | gllue
dations work. In his study, William J. Lynk found that a typica o
Shield’s maximum reimbursement level is 15 to 20 percent a'boiiers
median charge so that most doctors are paid in full by the ins most-
Lynk at 162n.9. A Foundation endorsed insurer would not pay
fees in full. :
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Mr. Justice Douglas in his concurring opinion
pointed out that Albrecht should be treated as a Rule of
Reason case because it was factually close to White Motor
Co. v. United States, 372 U.S. 253 (1963). As in White
Motor Co. (which regained its vitality in the light of the
Court’s determination in Continental T.V. to overrule
Schwinn), this action should be remanded for findings on
the actual impact of the arrangements on competition.
As Mr. Justice Harlan recognized in his dissent in
Albrecht:

When price floors and price ceilings are placed
side by side, then, and the questions asked of
each, “Does analysis justify a no-trial rule?” The
answers must be quite different. Both practices
share the negative attribute that they restrict
individual discretion in the pricing area, but
only the former imposes upon the public the
much more significant evil of lessened compe-
tition, and, as just seen, the latter has an im-
portant arguable justification that the former
does not possess [preventing resellers from
reaping monopoly or supercompetitive profits].
As the Court’s opinion partially but inexplicitly
recognizes, in a maximum price case the as-
serted justification must be met on its merits,
and not by incantation of a per se rule developed
for an altogether different situation.12!

Respondents’ acts do not have any effect on prices
ch.arged by physicians to their patients. They only affect
prices paid by insurers for services rendered to insureds
covered by Foundation endorsed plans to the extent a
Foundation member provider charges the patient more
.than the maximum reimbursement level. By limiting the
Insurers’ costs, the maximum reimbursement levels tend
to have a favorable effect upon the cost of premiums for

121390 U.S. at 159.
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Foundation endorsed health insurance122 But since the
Foundation endorsed insurance plans do not permit mem-
ber providers to seek payment of the excess over that
reimbursement level from the insured patient and do not
permit physicians to discriminate in billing Foundation
insured patients as compared to non-Foundation insured
patients, the Foundation maximum reimbursement lev-
els do not affect what any patient pays to physicians for
medical services,123

In Group Life & Health Insurance Co. v. Royal
Drug Co., 440 U.S. 205 (1979), Blue Shield was accused
of fixing the maximum prices for prescription drugs. Al-
though the Court had the opportunity to examine the
alleged maximum price-fixing of prescription drugs by
Blue Shield, it declined the opportunity to do so.! In
determining that Blue Shield was not exempt from the
Sherman Act by Section 2(b) of the McCarran-Ferguson
Act, the Court noted that, “The United States in -its
amicus brief urging affirmance has taken the position

122The United States pointed out in its amicus brief in Group
Life & Health Ins. Co. v. Royal Drug Co., 44.10 U.S. 205 ((1]9179)-,02’!23
maximum price-fixing “serves to help the pohc;:’holdex"s fin 3 oW, s
head pharmacies with which to deal. Moreover, it p:_'ovndes p toarl:n i
with incentives to reduce their distribution costs in order Et )
to take advantage of [the maximum price] and still make ;ﬁ:sﬂi;ié
Nothing in the antitrust laws requires drug purchasers (or e
acting as their purchasing agent) to offer _the g'reate;'l comilllleterested
necessary to satisfy less efficient pharmacixes or supp uie;i o
in providing expensive but unwanted services at the po ko
the contrary, antitrust policy seeks_to preserve to corslgau:;lsasamms
portunity to obtain a better deal.” Brief for the United el
curiae at 11-12. Surprisingly the I:Ini_t,ed S.tates has take
different position in its amicus brief in this matter. el

123Since physicians may want to ch?rge lgss to al;;:lnsu:teal%3 s
non-Foundation patients, they have an mcent.we to charg
the maximum reimbursement level to all patients.

124Compare United States v. Utah Pharmace:;ttcal Assoc
201 F. Supp. 29 (D. Utah), aff'd, 371 U.S. 24 (1962).

iation,
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that the Pharmacy Agreements probably do not violate
the antitrust laws, though recognizing that the issue is
not presented here.”125

To evade its argument’s factual difficulty, Peti-
tioner theorizes that the likely effect of the challenged
conduct is an increase in what physicians bill. This hy-
pothesis is buttressed by reference to articles written by
certain theorists who have not verified their belief
through empirical data. As Respondents have shown
above, when empirical data is reviewed the results refute
Petitioner’s theory.

The cases upon which Petitioner relies deal with
resale price maintenance in the context of agreements
between suppliers and distributors. Whatever the merit
of Petitioner’s arguments in the resale price maintenance
context, they are not valid in the context of agreements
among suppliers entered for the limited purpose of es-
tablishing maximum insurance reimbursement levels for
a separate service offered by them as a group. Compare
Broadcast Music, Inc. v. Columbia Broadcasting System,
Inc., 441 U.S. 1 (1979).

125440 U.S. at 210n.5.
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CONCLUSION

T¥1e deJ.termination of the Court of Appeals to af-
firm denial of partial summary judgment by the District

Court should
District Cour{

be affirmed and the case remanded to the
for further proceedings.
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APPENDICES

APPENDIX A
BY-LAWS
OF THE
MARICOPA FOUNDATION FOR MEDICAL CARE

REVISED AS OF JANUARY 25, 1980*

CHAPTER 1

GENERAL PROVISIONS AND PROPERTY
INTERESTS

CHAPTER II

MEMBERSHIP

Section 1. Classes of membership:

o There shall be the following classes of membership
in this corporation: Participating, Cooperating and Health
Cal'-e Institution Participating Members. These classifi-
cations shall not be mutually exclusive.

*Only those revisions which altered i i

; : the Maricopa Foundation
BI)"OIIiJaWS as revised August 14, 1972 (C.R. 7(b), Ex. MF-122) are re-
produced infra. Identical provisions are indicated by ** * *”.
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APPENDIX B

MARICOPA FOUNDATION FOR MEDICAL CARE

STANDARDS FOR FOUNDATION-ENDORSED
GROUP INSURANCE PROGRAMS

AS AMENDED

APRIL 1, 1980

* ¥ X

Page
I. GENERAL AND
ADMINISTRATIVE ................. [B-2 through B-6]
II. STANDARDS FOR BASIC GROUP INSUR-
ANCE [Contents Deleted] ......ccccoovenuemverrecnens [B-6]

III. STANDARDS FOR MAJOR MEDICAL
GROUP INSURANCE PROGRAMS [Con-
tonts Doleted]l cvcinimnnvarsssssssss [B-6]

IV. STANDARDS FOR COMPREHENSIVE
MAJOR MEDICAL GROUP INSURANCE

PROGRAMS [Contents Deleted] ................... [B-6]
V. MODIFICATIONS ....coooevereerererreesseessneessnessnens [B-6]
VI. RECOMMENDED ADDITIONAL COVER-

AGE — NOT REQUIRED ([Contents
Deleted] : [B-7]

-----------------------------------------------------------



|| APPENDIX C

. | 5 :
Comparisons of Changes in Average Conversion Factors

dind Consumer Price Indices

Average National
Conversion Consumer Price
Factor: Index for National Index
| Maricopa “Physicians’ for “*Medical
|| Foundation Services™* Care™
1978 '| 10.40! 223.1 219.4
1973 | 7.622 138.2 137.7
Difference 278 849 817
Average ||
Annual Change | 7.3% 12.3% 11.9%
1978 || 10.40 223.1 2194
1970 | 6.633 121.4 120.6
Difference || 3.77 101.7 98.8
Average l
Annual Change | 71% 10.5% 10.2%

|
\J.A. 268 1 304.
2J.A. 211 § 94.|

3J.A. 210 ¢ 93. '|

4United States Bureau of the Census, Statistical Abstract of
the United States: 1980 (1981) at 486-87 (1967 = “100”).

SHogan & Armstrong, Consumer Prices: A Record In:r,:rease in
1980, 28 Ariz. Bus, (March 1981) 3 at 10-11 (1969 = “100").
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Metropolitan Metropolitan
_ Nationaf Index for Phoenix Index for Phoenix Index for
“Al Hems"™ "All items “Medical Care™®

195.4 171.0 179.5
133.1 120.8 165.2
623 50.2 14.3

94% 8.3% 1.7%
195.4 171.0 179.5
116.3 104.2 133.2

8.5% 8.0% 4.3%





