b

I I - S V- S U VCR

Case3:709-cr-00110-SI Document339 Filed07/06/11 Pagel of 22

CHRISTOPHER A. NEDEAU (NO. 81297)
NOSSAMAN LLP

50 California Street

San Francisco, CA 94111

| Telephone: (415) 398-3600
{ Facsimile: (415) 398-2438

CNedeau@nossaman.com

DENNIS P. RIORDAN (NO. 69320)
Riordan & Horgan

523 Octavia Street

San Francisco, CA 94102
Telephone: (415) 431-3472
Facsimile: (415) 552-2703
Dennis@riordan-horgan.com

KIRK C. JENKINS (NO. 177114)

SEDGWICK, DETERT, MORAN & ARNOLD LLP' ‘

One North Wacker Drive, Suite 4200
Chicago, IL. 60606-2841

Telephone: (312) 641-9050
Facsimile: (312) 641-9530

Kirk. Jenkins@sdma.com

Attorneys for Defendants AU OPTRONICS

CORPORATION and AU OPTRONICS CORPORATION

|| AMERICA

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
| ~ Plaintiff,
V.
AU OPTRONICS CORPORATION, et al,

Defendants.

259034 _3.DOC

Case No. CR-09-0110 (SI)

“OPPOSITION OF DEFENDANTS AU

OPTRONICS CORPORATION AND AU
OPTRONICS CORPORATION AMERICA
TO GOVERNMENT'S MOTION FOR
BIFURCATION AND ORDER REGARDING
FACT FINDING FOR SENTENCING

Date: July 15, 2011
Time: 11:00 a.m.

-Judge: Hon. Susan Illston

Place: Courtroom 10, 19" Floor

Case No., CR-09-0110 SI

OPPOSITION OF DEFENDANTS AU OPTRONICS CORPORATION AND AU OPTRONICS CORPORATION AMERICA
TO GOVERNMENT'S MOTION FOR BIFURCATION AND ORDER REGARDING FACT FINDING FOR SENTENCING




=S W N

O 0 ~1 O\

10
| 1
12
13

- 14

15
16
17

18
19
20
21

i%3

23

24

25

26

27

28

Case3:09-cr-00110-SI Document339 Filed07/06/11 Page2 of 22

TABLE OF CONTENTS
Page
L JN-110) Y153 SO SRS o LI
A. . BIFURCATION WILL NOT LESSEN THE BURDEN ON THE
COURT, PARTIES AND WITNESSES ...ttt esssssesnnes el
1. - The Economic Ev1dence Which is Relevant and Adm1331b1e on , | ¥
o the METitS o isissiansssnens PR, ST i Lo e
a. AUO’s Transactional and Business Dafa ....... R ............. ...... B
b. Structural Information............ e smanmvraman oo Eereminearem s
g, Enforcement .................................................................. S e ...... 6
d.  The Nippon Paper Intent Test S S n— T 6
. The FTAIA oo i ey 6|
2. The Evidence Which The Government Claims Is Relevant Only B
to The Proposed Penslty Phase.  ..oudominmmmmnnmmasismssmmmmmg s 7
B.  BIFURCATION WOULD SUBSTANTIALLY PREJUDICE THE = |
: DEFENDANTS RIGHT TO TRIAL BY JURY .....iissiesionensiiessensasiarsssnasonissssoonsorersens o
C. ALL FACTS NECESSARY TO IMPOSE AN ALTERNATIVE FINE
IN EXCESS OF THE STATUTORY MAXIMUM MUSTBE = .
DETERMINED BY A JURY TO BEYOND A REASONABLE DOUBT ............. geegesd
L. The Apprendi Rule Requires That Galn or Loss Must Be Demded I )
By a Jury and Proven to Beyond a Reasonable Doubt ............cc....... EETPRPIAT, (oo |
2. The Supreme Court’s Dicta in Ice Is Not to the Contrary ..... 12
3. “The Ninth Clreult Has Recognized the Broad Sweep of the L
Apprendz RULE .. osrersepsronsnenssisrssenmasserssnsnsrtasssinnsrasios SN AN SR—— w13
4. The Government Falls to Dlstlngulsh LaGrou and Plaff...came ..... .14
I CONCLUSION .............................. 15
259034 3.DOC 175 Case No. CR-09-0110 SI

OPPOSITION OF DEFENDANTS AU OPTRONICS CORPORATION AND AU OPTRONICS CORPORATION AMERICA
TO GOVERNMENT'S MOTION FOR BIFURCATION AND ORDER REGARDING FACT FINDING FOR SENTENCING




[y

O e ~1 o W W N

Y TR ORI -5 B R TR R o e i el e BT G RN e
® N o U £ W N = © WV ® N AWl AW N~ O

Case3:09-cr-00110-SI  Document339 Filed07/06/11 Page3 of 22 |

TABLE OF AUTHORITIES R
Page
Cases |
Animal Science Prods., Inc. v. Chzna Natl, Metals & Minerals Import & Export Corp., E !
702 F.Supp. 2d 320 (DN J.2000) oot e e 6
Apprendi v. New Jersey, :
530 LLE. 4606 {2000 c0mmumismmssmsssmimisss v s s s e pss s s - T SR——— passim
Blakély v. Washington, _ ' |
542 T15. 296 L2004 ... ioermimmsrmrmmesmmnsnensessrassipsamsnsssansnsabinsssansas b bhuSinnensass st SSHERFALE G ns AR RS TS 8,11, 14
Blombkest Fertilizer, Inc v. Potash Crop. Of Saskatchewan, : S e -
203 F.3d- 1028 (8" Cir: BODGY -t nsssgoniiisasssinsesnpesssiiesisssssianmantsssussyesss — SRS T B 6|
Continental Bakm& Co. v. United States, , o '

281 F.2d 137 (67 Cir. 1960) .....ccivuenerierirerrciecresnsssnie s anesafanmasvasssanentinraoibianpariensntaiianssn R
Cunningham v. California, N Lo E _ = & . _. c 8 . '
549 U.S. 270 (2007) ....................... R R ST R e s S D I S 11, 12

|| Dee-K Enterprises v. Heveafil SDN, BHD o l
299 F.3d 281 (4™ Cir. 2002) L T e
Dzllonv United States, LT . : ' B ) s 4
1308612683 (20100 iassins A S S S S PR TS ORRe . W —_— 13
F. Hoffmann-La Roche Ltd v. Empagmn SA, | - 3 A '
542 U.S. 155 (2004) ..... RRR— verveerees e .
E J Hanshaw Enters v. Emerald River Dev., Inc., ' | N -
244 F.3d 1128 (9" Cir. 0T st sy ey 9
Forro Precision, Inc v. IBM, 4 : wow R | '
673 F.2d 1045 (9" Cir. 1982) ..oooveeveereererererenens s orsenesansgsapsssaryamsagssiessrsastinseonssncasernisnsbosesions 8
Hartford Fire Ins. Co. v. Calif., _ , :
" 509 UR. 764 (1998 )usvccmssnissiannn e, ST SOS, WUO: SINDRTUNE LY. B R T
In re Flat Glass Antifrust Litigc_ztioﬁ, _ | o 2o . ST ,
385 F.3d 350 (3d Cir. 2004) ....covvemirrvimmiirorcoressisnernsvioniansensene S IR T T B O S - W
In re High Fructose Corn Syrup Anntrust Litigation, _ -
1295 F.3d 651 (7™ Cir. 2002) coocvievrreceenssnrensennes —— S Av— T S S —— Sy 5
Inre Polypropylene CarpetAntztrust Litig., . | -
93 F.Supp.2d 1348 (N.D.Ga. 2000).....o...ocrrreeereereeressssemssssssessonssssssssseessssssessesssssneees TR 5
In re TFT-LCD (Flat Panel) Antitrust Litig., '
| 2010 WL 2610641 (N.D. Cal. 2010) c..corvvsrmsincesimmmmossissmiciunismmessnonisens SO — - S 6
| In re United States fi ‘f n. Sec Litig., _ :
609 F.2d 411 (9" Cir. 1979) ........ OO S— TS OO SRR S S 8

259034_3.DOC i ' ' Case No. CR-09-0110 SI

OPPOSITION OF DEFENDANTS AU OPTRONICS CORPORATION AND AU OPTRONICS CORPORATION AMERICA
TO GOVERNMENT'S MOTION FOR BIFURCATION AND ORDER REGARDING FACT FINDING FOR SENTENCING




ik

- - R B ALY T - LY T

Case3:09-cr-00110-SI Document339 Filed07/06/11 ~ Page4 of 22

In re Winship,

397 U.S. 358 ) DR S — vy resesvisan epvigiivennprne fnsxerssnssnmersmesipensiis S
Jacob Blinder & Sons, Inc. v. Gerber Prods. Co. (In re Baby Food Anmrust ng 5 '

166 F.3d 112 (3d Cir. 1999) oot RO T - e 6
JTC Petroleum Co v. Piasa Motor Fuels Inc., ' A P,

190 F.3d 775 (7™ Cir. 1999) ..ooeeereerrreeeesereeeaenn. e g Smsnssamasepumneiipsbissoss R S— 6

| Kruman v. Christie’ Intl., PLC,

284 F.3d 384 (2 CiE. 2002) v ssisssnssnssssssinesistssststnismetsnsnssscsntns

Kurcharski v. Woodford, o o
2008 WL 1901001 (N.D. Cal.2008)....cusweicemsssansnsnssnss R TR G A ST TR s 14

Leon v. Kirkland, _ ;
403 Fed. Appx. 268 (9" Cir. 2010)........... ST s O R SRR 14

Oregon v. Ice,

555 U.S. 160, 129 S. Ct. 711 (2009) ................................................... 9,12,13

Petruzzi’s IGA Supermarkets, Inc. v. Darlmg—Delaware Co; Inc s =
998 F.2d 1224 (3d Cir. 1993) ........... s TN A SR N VRS RS AR SRS 5,6

Ross v. Bernhard, . ' ‘ _
396 1.S. 531 (1970) ................................. 9

San Francisco Natl. Association Sfor the Advancement of Colored People v. San Franczsco Umf ied
- School Dist.,

284 F.3d 1163 (9 Cir. 2002) vcovnrrrie A TS U PO W EC 13
Turicentro, S.A. v. American Airlines,- Iﬁc., : w =g I L AT L LY s .
303 F.3d 293 (3d Cir. 2002) ........c... SRSV 8 00, WO AR i ST T S, S wewsinns O
U.S. Information Sys., Inc. v. Intl. Brotherhood of Elec. Workers Loc. Union No. 3, o -
313 F.Supp.2d 213 (S.D.N.Y. 2004} ......... et res ettt enen s PR e 5
1t United Mine Workers v. Bagwell, ‘ : o ' _
512 U8 821 (1998)..nmssmemdiinessimmdianmmisasalamormossms s e . P — - 9
United States v. Andreas ' : .
216 F.3d 645 (7" Cir. 2000) ..c.ovvoereereeresneesssesessssnenns rarprsemsansnsresp st aas SO P T S SR
United States v. Andreas, : - | , |
Case No. 96762 (NIDTM.) vovemmmmmvassmmnss s i s sy s s s e siags SR 5
United States v. AU Optronics Corporation, ' ‘ ‘ : ' '
2011 WL 1464858 (N.D. Cal. 2011) ...cocevvrirrmrmrrsisncerenienennes et ks S S — 3
7 United States v. Baker ' | '
10 F.3d 1374 (9™ Cir. 1993) cvvooveeemereeerresreeeessmseesnsessssens RS SNt Serbesssssean 8
United States v. Bestway Disposal Corp., o ¥y
724 F.Supp. 62 (W.D.N.Y. 1988)......ccccucee.e. RS RS e R o ——
259034_3.DOC - - ii : - Case No CR-09-0110 SI

OPPOSITION OF DEFENDANTS AU OPTRONICS CORPORATION AND AU OPTRONICS CORPORATION AMERICA
TO GOVERNMENT'S MOTION FOR BIFURCATION AND ORDER REGARDING FACT FINDING FOR SENTENCING

i
!.
i
4
&
;
|

|
o




et

(0o TR - - R R« N S - % B

A G A W R = D WV e w9 o A WD o~ O

b2
oo

b2
~] -

Case3:09-cr-00110-SI. Document339 Filed07/06/11 Page5 of 22

United Srdres' v, Booker,

543 U.S. 220 (2005)evvvveovreessersensooeseesstomemeseseseessossssesessseeressos v o T, o 1,8, 11
United States v. Buckland, a ‘
209 P 3d 358 ™ Gl FL) ovmmmnmsnsosssivsssmantcess s s s s i ss A e by s s TR 14
United States v. Continental Group, Inc., : : : -
603 F.2d 444 (3d Cir. 1979) cccoiveeevnrrireeeccrennes A S . S nacins
United States v. Dare, e : &
495 F.3d. 634 (9".Cir. 2005} it iusmnsammadmmonhssssssshondinmpaisimminbomsdssmon 16 |
United States v. Fischbach and Moore, Inc. , _ | |
750 F.2d 1183 (3d Cir. 1985) ..ccimririiiiirerieneeencenienienissessessisesneseessansassessesenssversens e 3
United States v. Johnsonﬁ : _ | ' P
2011 WL 330243 (11" Cir. 2011) R A N O RS A S — 14
United States -v. LaGrou Distribution Systems, Inc., _ : N _- '
466 F.3d 585 (7™ CIL. 2006) i..veoeeeoerresverensasemsesssssssssessonssnsssessssaesans WU N . 10, 14
United States v. Locklin, , | . e rual 5ol
530 B.3d 508 [9™-Clir. TODB) rsumimppimmsssiam s s S ————— 14
United States v. Mendoz-a—Zaragoza,,' . ' |
567 F.3d 431 (9" Cir. 2009) ........o..... S SR O .. 14
'Unired States v. Montero-Camargo, | o '
208 F.3d 1122 (90 Cir. 2000) cvcovrveernieonnrcioreemmssesionssssessssmssessssssessssssnssses NP 13
United States v. Nippon Paper Indus. Co., _ ; | _ - _
109 F.3d 1 (1% Cir. 1997).cc.iuviicssnssivnnismssssssssssisssseisssrssssissssssssspessassesssnssisisans e 4,6
United States v. Nippon Papef Indusiries, | |
Case No. 95-10388-NGE (D), MEES) i isvsssosnssviintsssiveississsnsassiississ s sassas s woseiissssissbivssvsnsssin 4,5
United States v. Pfaff, A f , 8 T
619 E.3d 172 (2 Cit.- 2010) i civnnyennss S S S e T A isnegessnarananvadiessrance . 10,14, 15
United States v. Pike, ' : |
473 F.3d 1053 [ 2007) cosanne R —— A 16
United States v. Prairie Farms Dairy, Inc, S o e ‘
Case No. EV-94-17 (8.D. INA.) c.crveeirriiirrire it niscssesisss s s nses s nsnssasssssaces S — 4
United States v. Sawyer, ' , | " - ' .
361 Ped. Appx. 96 (1% €ir. 2000 usssussnissesssdinnsissiusiosnmpomssmmsssmssgions R . T Csts =
|| United States v. Smith, et al. : E :
Northern District, Case No. 10-0585 CR....ccvvivevivieieiiiricreerriee e sraneeeees panemmniemsResIRRERATR AR A SRR .15
United States v. Southern Union Co. ,- - _' :
630 F.5d 17 (15 Cir. 2010)..cciveersevreerericeereeirerseesessenaeens S — R S . .9, 14,15
United States v. Staten, :
466 F.3d 708 (9" Cir. 2006) -....ocoererrverrirnene R TR, WP A S SO SR nemnne 16
259034_3.DOC iv n Case No. CR-09-0110 SI

OPPOSITION OF DEFENDANTS AU OPTRONICS CORPORATION AND AU OPTRONICS CORPORATION AMERICA
TO GOVERNMENT'S MOTION FOR BIFURCATION AND ORDER REGARDING FACT FINDING FOR SENTENCING




(1

(=T S T - S ¥ S S (VS N

. Case3:09-cr-00110-SI Document339 Filed07/06/11 -Page6 of 22

United States v. Sull;van _ ' ‘ e '

585 F.2d 7 (9" Cir. 1979) A o R Ve N RS e A S S 8
United States v. Swanson, ‘ o ok ‘ a

Case No. CK 06-0692 PJH (N.D. Cal Feb. 22, 2008) .................  emmrssbesmasiansssen s insaradhenr — 4
United States v. Therm-All Inc., ' oo o .

373 F.3d 625 (5" Cir. 2004) ......ccieveveene. SR s s sse st st 3
United States v. United States Gypsum Co., ) o 3 ot

438 U.S. 422 (1978).ccccvvvvrrnaneen PR S S — SRR T e
United States v. Wesr Coast Alummum Heat Trearmg Co , ' _ . o

265 F.3d 986 (9" Cir. 2001} .. vsmmmmmmsmnsisssvemsmamarmssmmmmimisms N ————— 13
Williamson Qil Co., Inc v. Philip Morris USA A | ,

346 F.3d 1287 (11 C1r 2003) coooorrneseirien P S RO 5
Statutes | |
18 U.S.C. § 3571(d) veerrrmrrerreresrirerron SO NS SR PRT 7,10, 14
Federal Rules of Criminal Procedure, -

Section 3571 .......... e PR LY WS B L ST S e e 1 14,13
Other Authorttles |
2A Charles Alan Wright & Peter J. Henning, - o oo : ‘ :

Federal Practice and Procedure § 403 (June 201 1) ........................ S i emmeransssainns ST R—— 14
3 Charles Alan Wright & Peter J. Henning, - : - o o

Federal Practice and Procedure § 545 (June 2011).....cccovvvncvnicnnnnne. A—— NN N 2L - R
Aﬁtitrust Modernization Cemmission Act of 2002, . _ T Fa

Pub. Law No. 107-273, §§ 11051-60, 116 Stat. 1856 .........cvemiirurinniirianninssssnessarasssesnessenaans RS 1
Thomas A, Piraino, Jr., “Regulating Ollgopoly Conduct Under the Antltmst Laws S

89 Minn. L. Rev. 9, 30 (Nov. 2004) s s R s s sy
U.S. Sentencing Guidelines, = B : _

§ 2R1I(AN1) vovrereerereeeereresemseosesessssssssssssessssesessessessnas it peqpesemlisisnsassilomstanasearsseressisssscisfiisasiommaresesi T
259034 _3. DOC : B e » | Case No. CR-09-0110-SI

OPPOSITION OF DEFENDANTS AU OPTRONICS CORPORATION AND AU OPTRONICS CORPORATION AMERICA .
TO GOVERNMENT'S MOTION FOR BIFURCATION AND ORDER REGARDING FACT FINDING FOR SENTENCING




(=

O (=] ~ [« N ¥ ) =S w [\e]

K OB B B 6 D B3 B KD S ke g Nl B e D e e i
© N L AR L RN = O Ve NS Y R W N = O

Case3:09-cr-00110-SI  Document339  Filed07/06/11 Page? of 22

MEMORANDUM OF POINTS AND AUTHORITIES

The government seeks bifurcation, and argues it need not prove gain or loss from the purported
conspiracy to the jury beyond a reasonable doubt pursuant to Apprendi v. New Jersey, 530 U.S. 466 '

(2000). The government’s argument is contrary to testimony the Department of Justice provided to the

1
federal Antitrust Modernization Commission.

Scott D. Hammond, Deputy Assistant Attorney General for Criminal Enforcement in the

|l Antitrust Division, testified: “1]f we seck a fine above $100 million . . . post-Booker ... We are going to-

have to prove to a jury beyond a reasonable doubt . . . You know, sure as I’ sitting here, I’'m sure one

2

day we will have to do it.” According to Hammond, he was “present[ing] the views of the Department
| 3 .

of Justice” during his testimony and prepared statement. As a result, the Commission concluded in its

report: “The DOJ acknowledges that it must prove to a jury, beyond a reasonable doubt, the gain or loss

used to establish a high maximum fine under Section 3571(d).” Hammond repeated the same point

again in 2005 before the ABA Section on Antitrust Law.”
As De'puty Assistant Attorney General Hammond has repeatedly recognized, Apprendi and its

| progeny require the government to prove any facts relating to gain or loss from the alleged conspiracy to

the jury beyond a reasonable doubt.

The Commission was established-pursuant to the Antitrust Modernization Commission Act of 2002, Pub. Law
- No. 107-273, §§ 11051-60, 116 Stat. 1856. The Commission consists of twelve members, four appointed by

- the President and four each by the Senate and House leadership. The Commission was charged by Congress
with the responsibility to examine whether the need exists to modernize the antitrust laws, to identify and
study related issues, and to report to Congress and the President. /d. at § 11053. '

Hammond Testimony, Antitrust Modernization Commission, Nbv_. 3, 2005, at p. 38 (Attached as Exhibit 1);
see “Statement of Scott D. Hammond on Behalf of the United States Department of Justice,” Antitrust

Modernization Commission Hearings on Criminal Remedies, Nov. 3, 2005, p. 14 (Attached as Exhibit 2); see
also Scott D. Hammond, “The U.S. Model of Negotiated Plea Agreements: A Good Deal With. Benefits for
All,” Address to OECD Competition Working Party No. 3, Oct. 17, 2006 (attached as Exhibit 3) (“If the plea
agreement contains a recommended sentence above the statutory maximum, then it will include a statement
that had the case gone to trial, the government would have presented evidence to prove that the gain or loss
resulting from the charged offense is sufficient to justify the recommended fine™).

Hammond Testimony, Antitrust Modernization Commission, Nov. 3, 2005 (Exh. 1 hereto) at p. 5; Hammond
Staterent, (Exh. 2 hereto), at cover page. ‘ - : .

Report and Recommendations, Antitrust Modernization Commission, p. 299 (Attached as Exhibit 4).

.Scott D. Hammond, “Antitrust Sentencing in the Post-Booker Era: Risks Remain High for Non-Cooperating
Defendants,” Address to Amer. Bar Assoc., Sec. of Antitrust Law, Mar. 30, 2005 (Aftached as Exhibit 5)

(“After Blakely, the Division began to include in indictments sentencing factors, i.e., allegations supporting
Guidelines calculations, and we are prepared to prove those allegations to a jury beyond a reasonable doubt.”)
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The government’s motion is in reality a motion in limine designed to deprive the defendants — )
both the corporate defendants as well as the five indi'viciuals - of their Sixth Amendment rights by
barring the very evidence which the defendants will offer at trial to show that they never agreed to fix
prices.

The government’s motion should be seen for what it is and denied:

e  The “economic effects” evidence the government seeks to bar is directly relevanttoa

| host of isSﬁes that go to the core of the government’s burden of proof, including: (1)
whether the defendants agreed tb fix prices with a present intent to abide by their
purported agreement; (2) whether fhe defendants intended, by their alleged conduct, to
cause substantial effects in the U.S. economy; and (3) whether the de.fendarits’ conduct
“involved import trade or commercre” within the meaning of the Foreign Trade Antitrust
Act (“FTAJA”); and | |

. Because of the degreé of overlap between thé merits and any calculation of loss or gain,

biﬁlrcatidn would mean that sev.eral lay and expert witnesses would haye to testify and be
crbss-examined twice.

In order to resolve the government’s allegations that defendants entered into a price-ﬁxiﬁg .
cOnépiraCy, the jury will be required té hear a large volume of Iay and eﬁpert economic testimony. The
government makes no showing that any specific evidence will be relevant solely to its proposed penalty
phase, and even if there were such éyidence, criminal juries are routinely instructed not fo take anything
relating to punishment into account in determining the guilt or innocence of the defendant. E.g, Ninth

Circuit Manual of Model Criminal Jiiry Instructions, No. 7.4 (2010 ed.); ABA Section of Antitrust Law,

| Model Jzéry Instructions in Criminal Antitrust Cases, No. 4.D.8 (2009 ed.) For that i"eason, bifurcation -

as requested by the government would accomplish nothing.
The governmeht’ s motion should be denied.
L. ARGUMENT
A. BIFURCATION WILL NOT LESSEN THE BURDEN ON THE COURT,
PARTIES AND WITNESSES ‘

The government’s motion to bifurcate contains a telling omission.
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Aside from a vague and conclusory reference to “effects evidence” — “testimony and economic
evidénce on the pecuniary effects of the price-fixing agreement” — the goyernment never explains what
specific evidence, in its view, is relevant solely to the proposed penalty phase and not to the merits.
Thus, the government never shows how any time or effort will be saved by bifurcation.

The defendants are aware of no evidence at all which is relevant solely to.the gain or loss
calculation, and not to the merits. Bifurcation will save no time or resources, and it should be denied.

1. .Thé Economic Evidence Which .is Relevant and Admissible on the Merits

A host of transactional and structural data will be admissible in AUQ’s case-in-chief. |

a; - AUO’s Transactional and Business Data |
AUQ’s actual transactional prices, quantities produéed, and profit margins will be admissible.

 As the Stipreme Court has recognized, “a defendant’s state of mind or intent is an elérnent ofa
criminal antitrust offense which must be established by evidenbe and inferences therefrom.” United
States v. United States Gypsum Co., 438 U.S. 422,435 (1978). A showing of intent involves not merely
“the basic infent'to agree,” but also “intenﬁ to effectuate the object of the conspiracy.” Id. at 443, n. 20.
Th1s Court recogmzed the government’s burden in its April 18, 2011 order, holdmg that the government
must “plead and prove . .. that the defendant knowingly — that is, voluntarily and mtentlonally became
a member of the conspiracy charged in the indictment, knowing of its goals and intending to help
accomplish it . . .” United States v. AU Optronics Corporatz'on, 2011 WL 1464858, *4 (N D. Cal. 201 .|

Several courts have agreed with this Court’s analysis, hblding that the government must prove
beyond a reasonable doubt that the defendant intended, at the time the defendant purportedly agreed to
partmpate to help accomplish the goal of the alleged conprracy

- For example, in United States v. Andreas, 216 F.3d 645 (7™ Cir. 2000, the court held ‘thaf “a
defendant who pretended to agree but did not intend to honor the agreement could not Be convicted of a
crime.” Id. at 669. The court approved an instruction that “[i]f the jury had a reasonable doubt whether
[defendants] intended to abide by the agreerﬁent,” defendants could not be convicted of a crirn'iﬁal
antitrust violation. fd., citing United States v. Bestway Disposal Corp., 724 F.Supp. 62, 67 (W.DN.Y.
1988); accord, United States v. Therm-,qzz,'fnc., 373 F.3d 625, 639 (5™ Cir. 2004); United States v.
Fischbach and Moore, Inc., 750 F.2d 1 183, 1191 (3d Cir. 1985) (no conviction without proof of “intent
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to effectuate the 6bj ect Qf the conspiracy™); United States v. Continental Group, Inc., 603 F.2d 444, 463
(3d Cir. 1979) (conviction réquires proof of “intent to further or advance some objective or purpose of
the conspiracy™). | | |

Pursuant to these principles, courts have recognized that economic evidence that prices wé;'e the
result of non-conspiratorial factors is relevant and admissible. Continental Baking Co. v. United States,
281 .F.2d 137, 142-44, 146 (6“' Cir. 1960); see also United States v. Sawyer, 361 Fed. Appx. 96, 103
(11" Cir. 20 10) (extrinsic acts relevant to whether defendant participated in conspiracy). Similarly,
courts have repeatedly admitted evidence of defendants’ actual prices and competitive practices for its

relevance on the issue of whether defendants participated in a conspiracy with the necessary intent. For

example, in United States v.- Swanson, Judge.Hamilton instructed the jury as follows:

Evidence that the DRAM manufacturers actually competed with other
‘manufacturers of DRAM has been admitted to assist you in deciding whether they
actually entered into an agreément or mutual ﬁﬁderstanding to fix prices and
whether the defendant joined and participated in that conspiracy . .. - |
Evidence of the brices actually charged by the companies manufacturing DRAM
alleged to have been part of the conspiracy has been admitted to assist you in
deciding whether they entered into or continued to participate in an agreement or
mutual ﬁnderstanding to fix prices and whether the defendant joined that
conspiracy. Such evidence may lead you to conclude that fhe defendant never
entered into the agreemént charged in the indictment, or it may show that he made
an agreement but failed to live up to it, or stai'ted_undercutting the other way, or.
| offered prices lower than those agreea- upon to customers he did not want to lose,
or it may show that he became convinced that the whole scheme _waé unwise and
should be abandoned.
(Transcnpt of Record at 2293-94, United States v. Swanson, Case No. CK 06-0692 PJH (N.D. Cal. Feb.
22, 2008) (Attached as Exhibit 6 hereto.)
Similar instructions were given in United States v. Prazrze Farms Dairy, Inc., United States V.

Andreas and United States v. Nippon Paper Industries. Transcript of Record at 1777-78, United States
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v. Prairie Farms, Inc., Case No. EV-94-17 (S.D. ind.) (Attacﬁéd as Ex.hibit 7 hereto); Transcript of
Record at 5586-87, United States v. Andreas, Case No. 96-762 (N.D. IIL.) (Attached as Exhibit 8 hereto);
and Transcript of Record at 2134, United States v. Nippon Paper Indus., Caée No. 95-10388-NG
(D.Mass.) (Attached as Exhibit 9 hereto) (“You may consider evidence of the prices that were set in
determining whether there was an agreement in the first place”).
b. . Structural Information |

Information and testimony about the concentration of the TFT-LCD mdustry, product
d1fferent1atzon product fungibility, buyer concentration, sophistication, information, and the perccntage
of consumer-use end product price accounted for by TFT-LCD panels will be admissible.

For a generation, Federal courts in antitrust cases have routinely admitted expert testimony |
explaining the structure of the relevant industry, describing what structural feature.s are regardéd by
econo_mists as conducive and not conducive to cartelization, and opining as to whether such structural

features ave present in the case at hand. E.g., Inre Flat Glass Antitrust Litigation, 385 F.3d 350, 361 (3d

Cir. 2004) (testimony about market concentration, undifferentiated product, competition solely on price,

demand declining and excess capacity); Williamson Oil Co., Inc. v. Philip Morris US4, 346 F.3d 1287,
1317 (1 1" Cir. 2003) (tcstlmony about inelastic demand, fungible product, concentratlon of sellers), In
re High Fructose Corn Syrup Antitrust Litigation, 295 F. 3d 651 656-57 (7" Cir. 2002) (buyer
concentration, seller concentration, limited grades of an undifferentiated product with no close |
substitutes, a public, éasily observable pricing mechanism); Petruzzi’s IGA Supermarkets, Inc. v.
Darling-Delaware Co., Inc., 998 F.2d 1224, 1236 (3d Cir. 1993) (undifferentiated product with the only
compctition on price); U.S. Information Sys., Inc. v. Inil. Brotherhood of Elec. Workers Loc. Union No.
3,313 F.Supp.2d 213, 240-41 (S.D.N.Y. 2004) (allowing expert to testify 1o structural factors that would
be conducive to collusion, whether the evidence showed the existence of such factors, and what their |
economic significance would be); In re Polypropylene Carpet Antitrust Litig., 93 F.Supf).Zd 1348, 1353-
54 (N.D.Ga. 2000)(seller concentration, barfiers to entry, product differentiation, technological

development, market share).
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. c. Enforcement

Testimony will be admissible abdut the absence or presénce among the TFT-LCD manufacfurers
of a mechanism to detect and punish “cheating” on the purported price-fixing “agreement.” |

.Courts have recognized for years that economic analysis of maikets for the presence or absence
of enfofcement mechanisms is relevant and helpful to determining whether allegations ofa price-ﬁxiﬁg
cartel are economically plausible. E.g., Jacob Blinder & Sons, Inc. v. Gerber Prods. Co. (In re Baby
Fodd Antitrﬁsr Litig.), 166 F.3d 112, 137 (3d Cir. 1999)(cartel doomed to failui'c without mechanism to
detect cheating); Blomkest Fertilizer, Inc. v. Potash Crop. Of Saskatchewan 203 F.3d 1028, 1042- 43
(8™ Cir. 2000)(same); JTC Petroleum Co. v. Piasa Motor Fuels, Inc., 190 F.3d 775, 777 (7" Cll’
1999)(same); Petruzzi’s IGA Supermarkets, 998 F.2d 1224, 1233 (same); see Thomas A. eramo, .,

|| “Regulating Oligopoly Conduct Under the Antitrust Laws,” 89 Minn. L. Rev. 9, 30 (Nov. 2004).

d. The thpan Paper Intent Test
Information and testlmony will be admissible as to whether or not the defendants alleged

conduc.:thad an “intended and substantial effect in the United States” Within the meanjng of United

| States v. Nippon Paper Indus. Co., 109 F.3d 1,9 (1°-Cir. 1997), Hartford Fire Ins. Co. v. Calif., 509

U.S. 764 (1993) (emphasis added), énd Dee-K Enterprises v. _Heyeaﬁl SDN, BHD, 299 F.3d 281 (4™ Cir.
2002) (“Courts have consistently required a showing'of effect on United States commerce even in cases
involving pﬁce fixing on imports”).

e. The FTAIA

Information and testimony will be admissible as to whether or not the defendants were the “main

(| force” in bringing any TFT-LCD panels into the United States so as to amount to “conduct involving

import trade or commerce” within the meaning of the FTAIA.
To the extent the DOJ chooses to dispute the admissibility of any of this evidence, the proper

vehicle to do that is one or more fully briefed motions in /imine, not a motion to bifurcate which is, at

best, wildly premature.

Turicentro, S.4. v. Amer:can Atrlmes Inc., 303 F.3d 293, 303 (3d Cir. 2002); Kruman v. Chrzstze Intl., PLC,
284 F.3d 384, 395 (2d Cir. 2002), abrogated on another pomt F Hoﬁnann—lla Roche Ltd. v. Empagran SA,

542 U.S. 155 (2004); In re TFT-LCD (Flat Panel) Antitrust Litig., 2010 WL 2610641, **4-5 (N.D. Cal.
2010); Animal Science Prods., Inc. v. China Natl. Metals & Minerals Import & Export Corp., 702 F.Supp. 2d
320, 372-73 (D.NJ. 2010).

259034_3.D0C 6 Case No. CR-09-0110 SI

OPPOSITION,OF DEFENDANTS AU OPTRONICS CORPORATION AND AU OPTRONICS CORPORATION AMERICA
TO GOVERNMENT'S MOTION FOR BIFURCATION AND ORDER REGARDING FACT FINDING FOR SENTENCING




BN W N

N TR = N ¥

10
11

12

13

14

15

16
17

18
19
20
i
2
23
24
25
26
27
28

Case3:09-cr-00110-SI- Document339 Filed07/06/11 Pagel3 of 22

2, The Evidence Which The Government Clalms Is Relevant Only to The
~ Proposed Penalty Phase
In contrast, one looks almost entirely in vain fora detailed explanaﬁon from the government of
what “effects evidence” it believes will not have to be presented in an initial guilt phase if the trial is

bifurcated. The sole clue is the government’s passing comment about “dueling expert testimony

| involving multivariate regression analyses” which will supposedly “discombobulet_e the jury.” (Gévt.

Mem, p. 4.)

It should be noted that although the altemati\_/e fines statute, 18 U.S.C. § 3571(d), provides fora
fine equal to twice the gross gain or loss from the alleged offense, the Sentencing Guidelines provide
that in lieu'.of that calculation, a proxy may be used for the base fine of twenty percent of the volume of
commerce affected by the violation. US Sentencing Guideliﬁes, § 2R1.1(d)(1). Thus, leaving aside the
question of the validity of the 20% presumption in the Gm'deiines — an issue the defendants will
aggressively fiti gate when and if the time ever comes ~ the defendants gravely doubt whether the
government has the slightest intentidn at this time of offering a “multivariate regression analysis™ if it
should be permitted a bifurcated sentencmg phase. | |

But even if the government were to offer such a regressmn equatlon in its proposed sentencing
phase, bifurcation will save virtually no time or resources at all. The government’ s proposed proﬁt/lpss
regression would involve exactly the same data which the jury will already have heard in a guilt phase —
AUQO?’s prices, quantities, pfoﬁts and costs. | | |

Nevertheless, the government complains that limﬁing iﬁstructions would “yield complicated and

seemingly contradictory guidance that risks further confusing jurors.” (Opp., p. 4.) The court would

need to instruct the jury at the close of evidence “in an attempt to clarify which evidence can be

considered on the price-fixing charge.” (fd. at 5.)

Given that the government never explains what evidence, in its view, would be relevant only to
penalty, its concern that the evidence will confuse the jury is not well taken. Juries are ﬁequently asked
to weigh complex economic evidence — often as part of rout_ine civil damages and punitive damages
calculations — and the government’s position that the jury will somehow be unable to do so |

“unnecessarily and improperly demeans the intelligence of the citizens of this Netion.” In re United
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States fin. Sec Litig., 609 F.2d 411, 429-31 (9" Cir. 1979). Particularly given the relatively paucity of

evidence relevant solely and exclusively to penalty, any possible confusion can easily be remedied

through limiting instructions. Forro Precision, Inc. v. IBM, 673 F.2d 1045, 1047 (9th Cir. 1982); United |

States v. Sullivan, 585 F.2d 7, 8-9 (9™ Cir. 1979) (“[O]ur whole jury system is based upon the
recognized ability of the jury to follow the court’s instructions. ”) United States V. Baker 10 F.3d 1374,
1388 (9“‘ Cir. 1993), clted by the government, where the court’s giving of more than two hundred
limiting 1nstruct10ns was held to support a denial of severance, is not to the contrary. '

Far from reducing the burden on the court, parties and jury; bifurcation would save no time or
resources, given the large amount éf economic evidence which will be relevant and admissible with
respect to guilt. The govemment’s motion should be denied.

B. BIFURCATION WOULD SUBSTANTIALLY PREJUDICE THE DEFENDANTS’

RIGHT TO TRIAL BY JURY

Settled law holds that the Constitution “protects evéry criminal defendant ‘against conviction -

except upon prodf beyond a reasonable doubt éf every fact necessary to',c-ox.lstitﬁte the cfime with which

he is charged.”” United States v. Bobker, 543 U.S. 220, 230 (2005), quoting In re Winship, 397 Us.

1358, 364 (1970). Theri ght to a jury trial “is no mere procedural formality, but a fundamental

reservation of power in our constitutional structure ” Blakely v. Washmgron 542 U.S. 296 304 06
(2004). | | |

The 'government’s motion seeks to strip the defendants of their Sixth Amendndent jury trial righ'ts
bjf barring the jury from hearing the cornerstones of their defense during the proposed guilt phase of the

trial. Given that the individual defendants have spent more than a year in this country, far from their

homes; their families and their professional lives, for the express purpose of obtainin;g ajury trial of the _

government’s spurious allegations, the government’s motion is cynical in the extreme. “[T]he very
reason the Framers lput a jury-trial guarantee in the Constitution is that they were unwilling to trust
government to mark oﬁt the role of the jury.” Blakely, 542 U.S. af 308. |

The government’s motion to bifurcate the trial has no sﬁpport in the facts or the law, and should

be denied.

259034_3.D0OC : 8 ' : Case No. CR-09-0110 SI

OPPOSITION OF DEFENDANTS AU OPTRONICS CORPORATION AND AU OPTRONICS CORPORATION AMERICA
TO GOVERNMENT'S MOTION FOR BIFURCATION AND ORDER REGARDING FACT FINDING FOR SENTENCING

L
} J
!
!
1




OO0~ &y W b

10
11
12
13
14
15
. 16

7

18
19
20

21

29
23
24

25

26
27
28

Case3:09-cr-00110-SI  Document339 Filed07/06/11 Pagel5 of 22

C. ALL FACTS NECESSARY TO IMPOSE AN ALTERNATIVE FINE IN EXCESS
' - OF THE STATUTORY MAXIMUM MUST BE DETERMINED BY A JURY TO
- BEYOND A REASONABLE DOUBT
Ac.cording to the government, regardless of when the issue is adjudicated, the Cou:rt rather than

the jury, should decide the amount of the alleged gain or loss applymg a prepondcrance of the evidence

|| standard. (Govt Mem., p. 6.) The govemment acknowledges the rule of Apprendi, 53{) U.S. at 490,

where the Supreme Court held in sweeping terms that any fact that increases a criminal penalty beyond
the préscribed statutory maximum musf be proven to a jury beyond a lreasonable doﬁlbt.: Né\'rertheless, '
the government insists that the Supreme' Court exempted all criminal fines from the Apprendi rule in
Oregon v. Ice, 555 U.S. 160, 129 S. Ct. 711, 719 (2009), when it commented in dicta that .trial judges

often find facts in the course of determining “statutorily prescribed fines.” (Mem., pp. 6-8.)

The government fails to acknowledge how radical its position is. Since a corporation cannot be

imprisoned, the government’s argument that Apprendi does not apply to fines necessarily means that
corporations have no Sixth Amendment rights with respect to criminal penalties'. Indeé&, given the
Supreme Court’s holdirig that there is no difference of constitutional significance in many cases between

an “clement” and a “sentencing factor,” Apprendi, 530 U.S. at 490, the government’s posmon comes
perilously close to a claim that corporations have no Sixth Amendment rights at all. See United Mine
Workers v. Bagwell, 512 U.S. 821, 837-38 (1994)(ur1i01i entitled to_jury trial in connection w1th $52
million fine); F. J. Hanshaw Enters. v Emerald Rivér Dev,, Inc., 244 F.3d 1128, 1141 (9" Cir. 2001)
(defendant entitled to.;iury trial in connection with $500,000 fine); see also Ross v. Bernhdrd, 396 U.S.
531, 533-34 (1970)(corporations have jury trial right in civil cases).

Leaving that aside, however, the government is wrong on the law. The rule of Apprendi applies

'to any penalty in excess of the statutory maximum. The Supreme Court has reaffirmed fhe Apprendi

rule repeatedly, both before and after /ce. Nothing in Jce is to the contrary — indeed, the Court
reaffirmed the Apprendi rule in Lce itself. The Ninth Circuit has repcatedly reco gmzed the broad scope
of thc Apprendi rule as well. Infra at 16-17, and authorities c1ted there

Despite controlling Supreme Court and Ninth Circuit authomy, the government urges the Court

to follow the First Circuit’s recent decision in United States v. Southern Union Cb., 630F.3d 17 (1St Cir. |

2010) and disregard those courts" decisions, as well as the decisions of the Second and Seventh Circuits,
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United States v. Pfaff, 619 F.3d 172 (2™ Cir. 2010) and United States v. LaGrou Distribution Systems,

Inc., 466 F.3d 585 (7™ Cir. 2006), both of which rejected the government’s attempt to limit the scope of

Apprendi,

In fact, Pfaff and LaGrou are on point. Both cases involve the statute at issue here, 18 U.S.C. §
3571(d). The government misconstrees the decision in Southern Union, and that case is distinguishable
on its facts. | |

The maximum fine permitted by‘ statute if the government obfaiﬁs a conviction on the Indictment
is $100,000,000 for each of the corporate defendants, and $1 ,0_0(_),000 for each individual. Given the
government’s determination to seck a fine in excess of those amounts pursuant to the alternative fine
statute, 18 U.S.C. § 3571(d), the goverﬁment is required by Apprendi to. prove the purported gaiﬁ or loss
arising from any offense to the jury and beyond a reasonable doubt. 4 '

1. The Apprendi Rule Requires That Gain or Loss Must Be Declded By a Jury
and Proven to Beyond a Reasonable Doubt

Apprendi involved the issue of whether a defendant’s sentence in connection with a firearms

offense could be increased beyond the statutory maximum based upon the trial judge’rs factual

{| determination to a preponderance of the evidence that defendant had acted with an intent to intimidate

the victims based on race. Apprendi, 530 U.S. at 468-69. The Supreme Court held that such jﬁdieial
fact-ﬂnding was coﬁtrai'y to the Sixth Amendment

Since well before the Nation’s founding, the Supreme Court explamed the maximum
perm1ssxble sentence had depended upon the facts proven toa jury beyond a reasonable doubt. The law
had long recogmzed that a defendant was entitled to be able te ‘predict with certainty the judgment from
the face of the indictment.” Id. at478. Ifa statute attached “a higher degree of pmisﬁnent toa
common law felony™ wheﬁ the crime Wae committed uﬁder eertain circumstances, the necessary‘ facts
had to be alleged in the indictment and proven to the jury. /d. at 480-81. |

The Court drew a clear line between facts neeeSSary to increase a senfence beyond the"statutory
maximum and fact-finding in connection with lower penalties:

[N]othing in this history suggests that it is impermissible for judges to eXereise

discretion — taking into consideration various factors relating both to offense and
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offender — in imposing a judgment within the range prescribed by statute . . .
[B]oth before and since the American colonies beéame a nation, éom‘ts in this
country and in England practiced a policy‘under which a sentencing judge could
_exercise a wide discretion in the sources and types of evidence use_d_td assist him
in determining the kind and extent of punishment to be imposed within limits
fixed by law. | |
Id, at 481 (Emphasis in original, internal quotatidns omitte.d)._ |
The Court relied upon this long-standing history to pronounce its brigthI_ine rule: “[I]tis
u.ncbnstitutibnal . . . to remove from the jury the assessment of facts that increase the prescribed range of
pénaltiés to which a criminal defendant is exposed. It is equally clear that such facts must be established
by p'roof béyond a feasonéble doubt.” Id. at 490. |
The Supreme Court has consistently reaffirmed Apprendi. In Ring v. Arizona, 536 U.S. 584,
589, 609 (2002), the Court found that “If the State makes an increase in a defendant’s authorized - _
puhishment contingent on the finding of a fact — that fact ;no matter how the State labels it — must be

found by a jury beyond a reasonable doubt.” In Blbkely v. Washington, supra, 542 U.S. 296, the Court

‘wrote _thait Apprendi reflected “the need to give intélligible coﬁtent to the right of jui'y trial by ensu:ing ‘7

that the judge’s authoﬁty to sentence derives wholly from the jliry"s verdict.” Id. at 305-06. “When a .‘
judge inﬂiéts punislﬁneﬁt that the jury’s verdict alone does not allow,” the Court held, “the jury has not
found all the facts ‘which the law makes ess_ential to thé punishment’ .. and the judge exceeds his
proper authority.” Id. at 304. | _ ' , |

~ The following year, in United States v. Booker, supra, 543 U.S. 220, the Court pointed once

again to the distinction between factual determinations involved in a sentence below the statutory

‘maximum, and facts necessary to exceed the maximum. “We have never doubted the authority ofa -

judge to exercise broad discretion in imposing a sentence within a statutory range,” the Court wrote. Id
at 233. Nevertheless, “we reaffirm our holding in Apprendi.” Id. at 244.

The Court reiterated the same distinction in Cunningham v. California, 549 U.S. 270 (2007).

|| “This Court has repeatedly held that any fact that exposes a defendant to a greater-potential sentence

must be found by a jury . . . and established beyond a reasonable doubt,” the Court noted. Id. at 281.
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Striking down a determinate sentencing law, the Court found that states had fwo constitutionally
permissible options: allow juries to find any facts necessary to_inérease the sentence beyond the
statutory maximum, or “permit judges genuinely to exercise broad discretion within a stafutory range,
Which, everyone agrees, encounters no Sixth Amendment shoal.” Id. at 294. (emphasis added, internal
qﬁotation marks omitted) '

. 2. The Supreme Court’s Dicta in Ice Is Not to the Contrary ‘

Despite the clarity and consistency of the Court’s holdlngs and reasoning from Apprendz to
Cunningham, the government would have the court believe th_at the Supreme Court abruptly repudiated
its own analysis in Oregon v. Ice, supra, 129 S. Ct. 711. Not so. | '

~ Ice did not involve the issue which drove Apprendi, its progeny, and is presented by the
government’s motion here — whether a defendant’s sentence for a single loffense could be increased
beyond the statutory maximum based upon facts found only by the judge to a preponderance of the
evidence. Indeed, the Ice Court restated the Apprendi rule, castmg no doubt on its v1ta11ty atall. 7d. at
716 Rather, Ice posed the analytlcally distinct issue of judges discretion to determine whether '
sentences for multiple offenses should be served consecutwely_ or concurrently. fd. at 714,
~ The government’s argument rests on the folléwing dicta:
As 17 States have observed in an amici brief supporting Oregon, States
currently permit judges to make a-.variety of sentencing determinations . . .
Trial jﬁdgcs often find facts about the nature of the offense or the
character of the defendant in determining, for example, the l.ength of
supervised release following service of a prison slentenc_e;‘requircd |
. éttendanﬁe at drug réhabilitation programs or terms of commulnity: servicé;‘ .
and the imposition of statutorily prescribed fines and orders of résﬁtution.
See Brief for State of Indiana et al. as Amici Cu-riae 11.

Id. at 719 (Emphasis added). . -

* According to the government, the Court thus exémpted all criminal fines from the Apprendi rule.

The government is wrong.

See 3 Charles Alan Wright & Peter J. Henning, Federal Practice and Procedure § 545 (June 2011) (Notm%
259034_3.DOC 12 ~ Case No. CR-09-0110 ST

OPPOSITION OF DEFENDANTS AU OPTRONICS CORPORATION AND AU OPTRONICS CORPORATION AMERICA
TO GOVERNMENT'S MOTION FOR BIFURCATION AND ORDER REGARDING FACT FINDING FOR SENTENCING




WO a9y B W N

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26
27
28

Case3:09-cr-00110-SI  Document339 Filed07/06/11 Pagel9 of 22

First, although lower Federal courts accord dicta from the Supreme Court the appropriate

deference, the Suprere Court’s dicia cannot be taken to overrule its express holdings. San Francisco

Natl. Association for the Advancement of Colored Peoﬁle v. San Francisco Unified School Dist., 284
F.3d 1163, 1167-68 (9" Cir. 2002); United States v. Montero-Camargo, 208 F.3d 1122, 1132 & n 17 .
(9"‘ Cir. 2000). | |
Second, in Ice the Court expressly refers to “statutorily prescribed fines” — sentencing ranges set
by C.(')ngres's or the legislature. The Ice dicta is thus consisteﬂt with the Appreﬁdi line of cases, which
as far back as Apprend itself have made the distinction between trial judges’ authority to find facts with-
reépect to sentences within the statutorily prescribed re,nge andjudgeé’ lack of authority to find facts |
with respect to higher sentences. Apprendi, 530 U.S. at 481.
Third, as noted above, Ice involved sentencing for mul‘_ﬁple offenses, not an enhanced ﬁne fora
siﬂgle offense. _ |
The Supreme Court applied Apprendi yet again eighteen months after Ice in Dillon v. United
States, 130 S. Ct. 2683 (2010). Dz’floh involVed a resentencing proceeding pursuant to an amended
Sentencing Guideline. Citing Apprendi, the Court feund thaf trial courts had “eircu.mscribed discretion”
to find sentencing facts so long as such facts did not cause the sentence 1o exceed the statutory
maximum. Id. at 2692 |
3. The Ninth Cireuit Has Recogmzed the Broad Sweep of the Apprendz Rule
The Ninth Circuit has recognized the breadth of the Apprendz rule.
United States v. West Coast Aluminum Heat Treating Co., 265 F.3d 986 (9“‘ Cir; 2001) involved
a criminal conviction for conspiracy and making false statements. The corporate defendant was fined

based upon a calculation of the loss caused by the conspiracy. /d. at 989. The court applied dpprend:,

that Southern Union’s construction of the relevant history “is in direct contrast with the Supreme Court’s
reasoning in Apprendi that the ‘English trial judge of the later cighteenth century had very little explicit
discretion in sentencing.””) ,

In fact, the State amici’s point was that courts routinely decide whether to impose fines as well as : _
imprisonment on a particular individual defendant. The States were not referring to fact-finding in setting the

amount of a fine. Brief of State of Indiana, ef al.,, Oregon v. Ice, 2008 WL 2367232 *11-12 (June 9, 2008).
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rejecting the defendant’s challenge only because the amount of the fine was below the statutory .

| maximunm for the offense. Id at 994.”

The following year, an en banc Court stated the Appreﬁdi rule in the broadest possible terms:
“* Apprendi compels us to submit to a jury queétions of féct that may increase a defendant’s exposure to
penalties, regardless of whether that fact is labeled an element or a sentencing factor.”” Unirted Staies V.
Buckiand, 289 F.3d1558, 566 (9™ Cir, 2002). The Court has contiﬁued to describe and apply the
Apprendi rule in recent years, never suggesting that Ice 1imited thé scope of the rule. E g, Leonv.
Kirkland, 403 Fed. Appx. 268, 269-70 (‘9th Cir. 201 0) Umted States v. Mendoza-Zaragoza 567 F.3d
431, 432 (9" Cir. 2009); United States v. Locklm 530 F.3d 908 912 (9th Cir. 2008).

4. The Government Fails to Dlstmgmsh LaGrou and Pfaﬁ

As the government acknowledg.e's', two circuits have applied the Apprendi_ rule to criminal fines.

Both cases involved the alternative fines statute, 18 U.S.C. § 3571(d), the same statute at issue here. |

“United States v. LaGfou, supra, 466 F.3d 585, involved the criminal éonviction of a corporation
for improper storage of meat products. On appeal, the corporation Challenged a$l million fine uﬁder “
the alternative fine statute on the grounds that the ]ury had not been asked to find the loss attributable to
the conduct to beyond a reasonable doubt under Apprendi. Id.-at 594. The Seventh Circuit agreed and
reversed for resentencing. Id. |

In United States v. Pfaﬁ supra, 619 F.3d 172, the Second Clrcmt revxewed a fine based upon the
trial court’s finding of the pecuniary loss:arlsmg from a fraudulent tax shelter scheme. The Court
reversed the fine, holding that because the alternative fine statute was Subjcct to a statutorily prescribed.

maximum, the Apprendi rule was d1rectly applicable.

The government argues that this court should dlsregard LaGrou and Pfaﬁ‘ and instead follow the -

First Circuit’s decision in United States v. Southern Union Co., supra, 630 F. 3d 17 There, the

defendant was convicted on federal charges of storing hazardous waste without a permit. The statutorily

9
See 2A Charles Alan Wright & Peter J. Henning, Federal Practice and Procedure § 403 (June 2011) (“It is the
clear implication of Apprendi and Blakely that when a jury does not make a pecuniary gain or loss finding, 18

~ U.S.C. § 3571s default statutory maximums cap the amount a district court may fine the defendant™); see
also United States v. Johnson, 2011 WL 330243, *3 (11" Cir. 2011)(holding that Apprendi did not apply -
because statute did not increase the criminal fine for a securities violation beyond the otherwise apphcabfe
statutory maximum); Kurcharski v. Woodford, 2008 WL 1901001, *4 (N.D. Cal. 2008) (“We assume that
imposition of a restitution fine constitutes a criminal penalty w1th1n the meaning of Apprendi.”)
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prescribed fine was $50,000 per day of the violation. Id. at 32. Rejecting an Apprendi challenge, the
First Circuit concluded — based almost solely on the Ice dicta — that “the Apprendz rule does not apply to
the imposition of statutorily prescnbed fines.” Id at22. | |
Southern Union does not aid the government for ﬂ1re§ reasons.

First, unlike LaGrou and Pfaff; Soufhern Union did not involve the alternative fines statute.

Second, the court merely said that 4pprendi did not apply to statutorily pr’escr_‘ibed fines. But the
fines the goveﬁunent seeks to impose here under the alternative fines statute are well in excess of the
statutorily prescribed fines. Indictment, § 23 (purported grosé gains or losses frorfx alleged con_spiracﬁr
were “at least $500,000,000.) The government gives no reason why Southern Union should be
extended to all fines. | |

Third, even if the court’s conclusion feall fnote_Br’o_adly, the‘court’s _ar_mlysis of Apprendi and
Ice is unsound. The, cour’s failed to recognize the historical basis for Apprendi and its progeny, the - '
critical distinction between penalties within and outside the statutorily prescribed range, or the factual
distinctions between Apprendi and Ice. | | | S ..

LaGrou and Pfaff are directly on pomt 1nv01ve the same statute at issue here and correctly apply
Apprendz

In its Answerihg Brief filed on appeal in the Second Circuit on April 28, 2011 in United States v.

Smith, et al. (10-0585 CR, etc.), the Government conceded that in light of Pfqﬁf the district court erred in |

imposing a $3 million fine pursuant to the alternative fine prov_i_éidn of Section 3571(d) on a defendant

{ who pled guilty. The government agreed that Apprendi requires a jury finding as to profit and loss in

order to impose a fine in excess of the statutory maximums stated in Section 3571. Government’s Brief '
(Attached as Exhibit 10 hereto), pp. 322-24. _ | '
~ If the government obtains a conviction at trial, the calculation of gain or 'l_oés must be made by
the jury to a beyond a reasonable doubt standard. - |
. CONCLUSION
The gbvefmnent has made no showing that bifu.fcating this trial Will'save anyone N thé court, the

Jury, the parties or the witnesses — any significant time or resources at all. Bifurcation should be denied,
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and the govéfmncnt’s effort to exclude relevant economic evidence crucial to the, defendants’ cases
should be firmly rejected. | | | -

If the government seeks to impose a fine on any defendant in excess of the statgtéry maxiniums_;
sét forth in the Sherman Act, Apprendi will require that the neceséaiy facts be proven to the jury Beyond
a réasonable doubt. = | | '

The government’s motion should be denied.
Dated: July 6, 2011 NOSSAMAN L1P

By:/s/ Christopher A. Nedeau 5
Christopher A. Nedeau (No. 81297)

~ 50 California Street
- San Francisco, CA 94111
Telephone: (415) 398-3600
- Facsimile: (415) 398-2438

Attomeys for Defendants , '
AU OPTRONICS CORPORATION and
- AU OPTRONICS CORPORATION AMERICA.

TN - . :
Even if the government were correct that facts relating solely to gain or loss can be determined by the court

rather than the jury — which it is not — the government’s argument that the preponderance of the evidence -
standard would apply is incorrect. If the government’s gain or loss calculations had a disproportionate effect
on the applicable fine, then the necessary facts must be proven to a clear and convincing standard. Uhnited .
States v. Pike, 473 F.3d 1053, 1057 (9" Cir. 2007); United States v. Staten, 466 F.3d 708, 718 (9" Cir. 2006);
United States v. Dare, 425 F.3d 634, 642 (9" Cir. 2005). Since the government is likely to seek a fine against
AUQ, should it obtain a conviction, of many times the $100,000,000 statutory maximum, the clear and
convincing standard would apply. ' ;
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