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1 rejecting the defendant's challenge only because the amount of the fine was below the statutory . 
. . . 9 

2 maximum for the offense. Id. at 994. 

3 The following year, an en bane Court stated the Apprendi rule in the broadest possible terms: 

4 "'Apprendi compels us to submit to a jury questions of fact that may increase a defendant's exposureto 

5 penalties, regardless of whether that fact is labeled an element or a sentencing factor.' " United Statesv. 

6 · Buckland, 289 F .3d 558, 566 (9th Cir. 2002). The Court has continued to describe and apply the 

7 Apprendi rule in recent years, never suggesting that Ice limited the scope of the rule. E.g., LeOn v. 

8 Kirkland, 403 Fed. Appx. 268, 269-70 (9th Cir. 2010); UnitedStates v. Mendoza-Zaragoza, 567 F.3d . 
. . 

9 431, 432 (9th Cir. 2009); United States v. Locklin, 530 F.3d 908, 912 (9th Cir. 2008). 

10 

11 

4. The Government Fails to Distinguish LaGrou and Pfaff 

As the government acknowledges, two circuits have applied the Apprendi rule to criminal fines. · 

-12 Both cases involved the ·alternatjve fines statute, 18 U .S.C, § 3571 (d), the same statute at. issue here. 

13 · United States v. LaGrou, supra, 466 F .3d 5 85, involved the criminal conviction of a corporation 

14 for improper storage of meat products. On appeal, the corporation challenged a $1 million fine under · 

15 the alternative statute on the grounds that the jury had not been asked to find the loss attributable to 

16 the conduct to beyond a reasonable doubt under Apprendi. Id ·at 594. The Seventh Circuit agreed and . 

17 reversed for resentencing'. Id 

· 18 , In United States v. Pfaff, supra, 619 F .3d } 72, the Second Circuit reviewed a fine· based upon the 

.19 trial court's findfog of the pecuniary loss arising from a fraudulent tax shelter scheme. The Court 

20 reversed the fine, hol_ding that because the alternative fine statute was subject to a· statutorily prescribed 

21 maximum, the Apprendi rule was directly applicable. 

22 . 

23 

24 

25 

26 

·27 

28 

The government argues that this court should disregard LaGrou and Pfaff and instead follow the 

First Circuit's decision in United States v. Southern Union Co., supra, 630 F.3d 17. There, the 

defendant was convicted on federal charges of storing hazardous waste without a permit. The statutorily 

9 
See 2-{\ Alan Peter J. Henning, Fedetal Practice and Procedure§. 403 2011) the 
clear enphcat1on of Apprendi and Blakely that when a JUry does not make a pecumary gam or loss findmg, 18 
U.S .C. § 3571 's default statutory maximums cap the amount a district court may fine the defendant"); see· 
also United States v. Johnson, 2011WL330243, *3 (11th Cir. 201 l)(holding thatApprendi did not apply ·. 
because statute did not increase the criminal fine for a securities violation beyond the otherwise applicable 
statutory maximum); Kurcharski v. Woodford, 2008 WL 1901001, *4 (N.D. Cal. 2008) ("We assume that 
imposition of a restitution fine constitutes a criminal penalty within the meaning of Apprendi.") · 
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1 prescribed fine was $50,000 per day of the violation. Id at 32. Rejecting an Apprendi challenge, the 

2 First Circuit concluded - based almost solely on the Ice dicta - that "the Apprendi ·rule does not apply to 

3 the imposition of statutorily prescribed fines." Id at 22. 

4 · Southern Union does not aid the government for three reasons. 

5 

6 

First, unlike LaGrou and Pfaff, Southern Union did not involve the alternative fines statute. 

Second, the court merely said that Apprendi did not apply to statutorily prescribed fines. But the 

7 fines the government seeks to impose here under the alternative fines statute are well in excessofthe 

8 statutorily prescribed fines. Indictment, if 23 (purported gross gains or losses from alleged conspiracy 

9 were "at least $500,000,000.") The government gives no reason why Southern Union should be 

10 extended to all fines. 

11 Third, even if the court's conclusion is read more broadly, the court's analysis of Apprendi and 

12 Ice is unsound. The, court failed to recognize the historical basis for Apprendi and its progeny, the 

13 critical distinction between penalties within and outside the statutorily.prescribed range, or the factual 

14 distinctions betweenApprendi and Ice. 

15 LaGrou and Pfaff are directly onpoint, involve the same statute at issl!e here, and correctly apply. 

16 Apprendi. 

17 In its Answering Brief filed on appeal in the Second Circuit on April 28, 2011 in United States v. 

18 Smith, et al. (10-0585 CR, etc.), the Government conceded that in light of Pfaff, the district court erred in · 

19 imposing a $3 million fine pursuant to the alternative fine provision of Section 3571(d) on a defendant 

20 . who pled guilty: The government agree~ thatApprendi requires a jury finding a.S to profit and loss in 

·I . 
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· 21 order to impose a fine in excess of the statutory maximums s'tated in Section 3571. Government's Brief ··· 

22 (Attached as Exhibit 10 hereto), pp. 322-24. 

23 If the government obtains a conviction at trial, the calculation of_gain or loss must be made by i 
' ' 

24 the jury to a beyond a reasonable doubt standard. i~ · 

25 II. CONCLUSION 

26 The government has made no showing that bifurcating this trial will save anyone - the court, the 

27 jury,_ the parties or the witnesses - any significant time or resources at all. Bifurcation should be denied, 

28 
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I and the government's effort to exclude relevant economic evidence crucial to the defendants' cases 

2 should be firmly rejected. 

3 If the government seeks to impose a fine on any defendant in excess of the· statutory m~imums 

4 set forth in the Sherman Act, Apprendi will require that the necessary facts be proven to the jilry beyond 

5 · a reasonable doubt. 

6 . IO 
The government's motion should be denied. . 

7 Dated: July 6, 201 l 
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NOSSAMAN LLP 
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By:/s/ Christopher A. Nedeau 
Christopher A . Nedeau (No. 81297) 

· 50 California Street 
· San Francisco, CA, 94111 
Telephone: (415) 398-3600 
Facsimile: (415) 398-2438 

Attorneys for Defendants 
AU OPTRONICS CORPORATION and 
AU OPTRONICS CORPORATION AMERICA 

. . 

Even if the gov.emment ~e~ c_orrect that facts relating solely to gain or loss can be determined by !he court 
rather than the JUIY - which 1t 1s not - the government's argument that the preponderance of the evidence 
standard would apply is incorrect. If the government's gain or loss calculations had a disproportiom1te effect 
on the applicable fine, then the necess~ facts must be proven to a clear and convincing standard . . United 
States v. Pike, 473 F.3d 1053, 1057 (91

h Cir. 2007); United States v. Staten, 466 F.3d 708, 718 (9th Cir. 2006); 
United States v. Dare, 425 F.3d 634, 642 (9th Cir. 2005). Since the government is likely to seek a fine against 
AUO, should it obtain a conviction, Of many times the $100,000,000 statutory maximum, the clear and 
convincing standard would apply. 
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