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prescribed fine was $50,000 per day of the violation. Id. at 32. Rejecting an Apprendi challenge, the
First Circuit concluded — based almost solely on the Ice dicta — that “the Apprendz rule does not apply to
the imposition of statutorily prescnbed fines.” Id at22. | |
Southern Union does not aid the government for ﬂ1re§ reasons.

First, unlike LaGrou and Pfaff; Soufhern Union did not involve the alternative fines statute.

Second, the court merely said that 4pprendi did not apply to statutorily pr’escr_‘ibed fines. But the
fines the goveﬁunent seeks to impose here under the alternative fines statute are well in excess of the
statutorily prescribed fines. Indictment, § 23 (purported grosé gains or losses frorfx alleged con_spiracﬁr
were “at least $500,000,000.) The government gives no reason why Southern Union should be
extended to all fines. | |

Third, even if the court’s conclusion feall fnote_Br’o_adly, the‘court’s _ar_mlysis of Apprendi and
Ice is unsound. The, cour’s failed to recognize the historical basis for Apprendi and its progeny, the - '
critical distinction between penalties within and outside the statutorily prescribed range, or the factual
distinctions between Apprendi and Ice. | | | S ..

LaGrou and Pfaff are directly on pomt 1nv01ve the same statute at issue here and correctly apply
Apprendz

In its Answerihg Brief filed on appeal in the Second Circuit on April 28, 2011 in United States v.

Smith, et al. (10-0585 CR, etc.), the Government conceded that in light of Pfqﬁf the district court erred in |

imposing a $3 million fine pursuant to the alternative fine prov_i_éidn of Section 3571(d) on a defendant

{ who pled guilty. The government agreed that Apprendi requires a jury finding as to profit and loss in

order to impose a fine in excess of the statutory maximums stated in Section 3571. Government’s Brief '
(Attached as Exhibit 10 hereto), pp. 322-24. _ | '
~ If the government obtains a conviction at trial, the calculation of gain or 'l_oés must be made by
the jury to a beyond a reasonable doubt standard. - |
. CONCLUSION
The gbvefmnent has made no showing that bifu.fcating this trial Will'save anyone N thé court, the

Jury, the parties or the witnesses — any significant time or resources at all. Bifurcation should be denied,
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and the govéfmncnt’s effort to exclude relevant economic evidence crucial to the, defendants’ cases
should be firmly rejected. | | | -

If the government seeks to impose a fine on any defendant in excess of the statgtéry maxiniums_;
sét forth in the Sherman Act, Apprendi will require that the neceséaiy facts be proven to the jury Beyond
a réasonable doubt. = | | '

The government’s motion should be denied.
Dated: July 6, 2011 NOSSAMAN L1P

By:/s/ Christopher A. Nedeau 5
Christopher A. Nedeau (No. 81297)

~ 50 California Street
- San Francisco, CA 94111
Telephone: (415) 398-3600
- Facsimile: (415) 398-2438

Attomeys for Defendants , '
AU OPTRONICS CORPORATION and
- AU OPTRONICS CORPORATION AMERICA.

TN - . :
Even if the government were correct that facts relating solely to gain or loss can be determined by the court

rather than the jury — which it is not — the government’s argument that the preponderance of the evidence -
standard would apply is incorrect. If the government’s gain or loss calculations had a disproportionate effect
on the applicable fine, then the necessary facts must be proven to a clear and convincing standard. Uhnited .
States v. Pike, 473 F.3d 1053, 1057 (9" Cir. 2007); United States v. Staten, 466 F.3d 708, 718 (9" Cir. 2006);
United States v. Dare, 425 F.3d 634, 642 (9" Cir. 2005). Since the government is likely to seek a fine against
AUQ, should it obtain a conviction, of many times the $100,000,000 statutory maximum, the clear and
convincing standard would apply. ' ;
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