Ch. 8

CHAPTER EIGHT
SENTENCING OF ORGANIZATIONS

Introductory Commentary

The guidelines and policy statements in this chapter apply when the convicted defendant is an
organization. Organizations can act only through agents and, under federal criminal law, generally
are vicariously liable for offenses committed by their agents. At the same time, individual agents are
responsible for their own criminal conduct. Federal prosecutions of organizations therefore frequently
involve individual and organizational co-defendants. Convicted individual agents of organizations are
sentenced in accordance with the guidelines and policy statements in the preceding chapters. This
chapter is designed so that the sanctions imposed upon organizations and their agents, taken together,
will provide just punishment, adequate deterrence, and incentives for organizations to maintain inter-
nal mechanisms for preventing, detecting, and reporting criminal conduct.

This chapter reflects the following general principles:

First, the court must, whenever practicable, order the organization to remedy any harm caused
by the offense. The resources expended to remedy the harm should not be viewed as punishment, but
rather as a means of making victims whole for the harm caused.

Second, if the organization operated primarily for a criminal purpose or primarily by criminal
means, the fine should be set sufficiently high to divest the organization of all its assets.

Third, the fine range for any other organization should be based on the seriousness of the offense
and the culpability of the organization. The seriousness of the offense generally will be reflected by the
greatest of the pecuniary gain, the pecuniary loss, or the amount in a guideline offense level fine table.
Culpability generally will be determined by six factors that the sentencing court must consider. The
four factors that increase the ultimate punishment of an organization are: (i) the involvement in or
tolerance of criminal activity; (i) the prior history of the organization; (iii) the violation of an order;
and (iv) the obstruction of justice. The two factors that mitigate the ultimate punishment of an organ-
ization are: (i) the existence of an effective compliance and ethics program; and (ii) self-reporting, co-
operation, or acceptance of responsibility.

Fourth, probation is an appropriate sentence for an organizational defendant when needed to
ensure that another sanction will be fully implemented, or to ensure that steps will be taken within
the organization to reduce the likelihood of future criminal conduct.

These guidelines offer incentives to organizations to reduce and ultimately eliminate criminal
conduct by providing a structural foundation from which an organization may self-police its own con-
duct through an effective compliance and ethics program. The prevention and detection of criminal
conduct, as facilitated by an effective compliance and ethics program, will assist an organization in
encouraging ethical conduct and in complying fully with all applicable laws.

Historical

Note Effective November 1, 1991 (amendment 422). Amended effective November 1, 2004 (amendment 673).

Guidelines Manual (November 1, 2018) || 509



§8Al1.1

PART A — GENERAL APPLICATION PRINCIPLES

88A1.1. Applicability of Chapter Eight

This chapter applies to the sentencing of all organizations for felony and
Class A misdemeanor offenses.

Commentary
Application Notes:

1. “Organization” means “a person other than an individual.” 18 U.S.C. § 18. The term includes
corporations, partnerships, associations, joint-stock companies, unions, trusts, pension funds,
unincorporated organizations, governments and political subdivisions thereof, and non-profit or-
ganizations.

2. The fine guidelines in §§8C2.2 through 8C2.9 apply only to specified types of offenses. The other
provisions of this chapter apply to the sentencing of all organizations for all felony and Class A
misdemeanor offenses. For example, the restitution and probation provisions in Parts B and D
of this chapter apply to the sentencing of an organization, even if the fine guidelines in §§8C2.2
through 8C2.9 do not apply.

Historical

Effective November 1, 1991 (amendment 422).
Note

88A1.2. Application Instructions — Organizations

(a) Determine from Part B, Subpart 1 (Remedying Harm from Criminal Con-
duct) the sentencing requirements and options relating to restitution, re-
medial orders, community service, and notice to victims.

(b) Determine from Part C (Fines) the sentencing requirements and options
relating to fines:

(1) If the organization operated primarily for a criminal purpose or pri-
marily by criminal means, apply §8C1.1 (Determining the Fine —
Criminal Purpose Organizations).

(2) Otherwise, apply §8C2.1 (Applicability of Fine Guidelines) to identify
the counts for which the provisions of §§8C2.2 through 8C2.9 apply.
For such counts:

(A) Refer to §8C2.2 (Preliminary Determination of Inability to Pay

Fine) to determine whether an abbreviated determination of the
guideline fine range may be warranted.
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Apply §8C2.3 (Offense Level) to determine the offense level from
Chapter Two (Offense Conduct) and Chapter Three, Part D (Mul-
tiple Counts).

Apply §8C2.4 (Base Fine) to determine the base fine.

Apply §8C2.5 (Culpability Score) to determine the culpability
score. To determine whether the organization had an effective
compliance and ethics program for purposes of §8C2.5(f), apply
§8B2.1 (Effective Compliance and Ethics Program).

Apply §8C2.6 (Minimum and Maximum Multipliers) to deter-
mine the minimum and maximum multipliers corresponding to
the culpability score.

Apply §8C2.7 (Guideline Fine Range — Organizations) to deter-
mine the minimum and maximum of the guideline fine range.

Refer to §8C2.8 (Determining the Fine Within the Range) to de-
termine the amount of the fine within the applicable guideline
range.

Apply §8C2.9 (Disgorgement) to determine whether an increase
to the fine is required.

For any count or counts not covered under §8C2.1 (Applicability of
Fine Guidelines), apply §8C2.10 (Determining the Fine for Other
Counts).

Apply the provisions relating to the implementation of the sentence of
a fine in Part C, Subpart 3 (Implementing the Sentence of a Fine).

For grounds for departure from the applicable guideline fine range,
refer to Part C, Subpart 4 (Departures from the Guideline Fine
Range).

Determine from Part D (Organizational Probation) the sentencing require-
ments and options relating to probation.

Determine from Part E (Special Assessments, Forfeitures, and Costs) the
sentencing requirements relating to special assessments, forfeitures, and
costs.
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Commentary

Application Notes:

1.

512

Determinations under this chapter are to be based upon the facts and information specified in
the applicable guideline. Determinations that reference other chapters are to be made under the
standards applicable to determinations under those chapters.

The definitions in the Commentary to §1B1.1 (Application Instructions) and the guidelines and
commentary in §§1B1.2 through 1B1.8 apply to determinations under this chapter unless other-
wise specified. The adjustments in Chapter Three, Parts A (Victim-Related Adjustments), B (Role
in the Offense), C (Obstruction and Related Adjustments), and E (Acceptance of Responsibility)
do not apply. The provisions of Chapter Six (Sentencing Procedures, Plea Agreements, and Crime
Victims’ Rights) apply to proceedings in which the defendant is an organization. Guidelines and
policy statements not referenced in this chapter, directly or indirectly, do not apply when the
defendant is an organization; e.g., the policy statements in Chapter Seven (Violations of Proba-
tion and Supervised Release) do not apply to organizations.

The following are definitions of terms used frequently in this chapter:

(A) “Offense” means the offense of conviction and all relevant conduct under §1B1.3 (Relevant
Conduct) unless a different meaning is specified or is otherwise clear from the context. The
term “instant’ is used in connection with “offense,” “federal offense,” or “offense of convic-
tion,” as the case may be, to distinguish the violation for which the defendant is being sen-
tenced from a prior or subsequent offense, or from an offense before another court (e.g., an
offense before a state court involving the same underlying conduct).

(B) “High-level personnel of the organization” means individuals who have substantial
control over the organization or who have a substantial role in the making of policy within
the organization. The term includes: a director; an executive officer; an individual in charge
of a major business or functional unit of the organization, such as sales, administration, or
finance; and an individual with a substantial ownership interest. “High-level personnel
of a unit of the organization” is defined in the Commentary to §8C2.5 (Culpability
Score).

(C) “Substantial authority personnel”’ means individuals who within the scope of their au-
thority exercise a substantial measure of discretion in acting on behalf of an organization.
The term includes high-level personnel of the organization, individuals who exercise sub-
stantial supervisory authority (e.g., a plant manager, a sales manager), and any other in-
dividuals who, although not a part of an organization’s management, nevertheless exercise
substantial discretion when acting within the scope of their authority (e.g., an individual
with authority in an organization to negotiate or set price levels or an individual authorized
to negotiate or approve significant contracts). Whether an individual falls within this cate-
gory must be determined on a case-by-case basis.

(D) “Agent’ means any individual, including a director, an officer, an employee, or an inde-
pendent contractor, authorized to act on behalf of the organization.

(E) An individual “condoned” an offense if the individual knew of the offense and did not take
reasonable steps to prevent or terminate the offense.

F) “Similar misconduct’ means prior conduct that is similar in nature to the conduct under-
lying the instant offense, without regard to whether or not such conduct violated the same
statutory provision. For example, prior Medicare fraud would be misconduct similar to an
instant offense involving another type of fraud.

| Guidelines Manual (November 1, 2018)



(G)

(H)

@

)

88A1.2

“Prior criminal adjudication” means conviction by trial, plea of guilty (including an Al-
ford plea), or plea of nolo contendere.

“Pecuniary gain” is derived from 18 U.S.C. § 3571(d) and means the additional before-tax
profit to the defendant resulting from the relevant conduct of the offense. Gain can result
from either additional revenue or cost savings. For example, an offense involving odometer
tampering can produce additional revenue. In such a case, the pecuniary gain is the addi-
tional revenue received because the automobiles appeared to have less mileage, i.e., the
difference between the price received or expected for the automobiles with the apparent
mileage and the fair market value of the automobiles with the actual mileage. An offense
involving defense procurement fraud related to defective product testing can produce pecu-
niary gain resulting from cost savings. In such a case, the pecuniary gain is the amount
saved because the product was not tested in the required manner.

“Pecuniary loss” is derived from 18 U.S.C. § 3571(d) and is equivalent to the term “loss”
as used in Chapter Two (Offense Conduct). See Commentary to §2B1.1 (Theft, Property
Destruction, and Fraud), and definitions of “tax loss” in Chapter Two, Part T (Offenses In-
volving Taxation).

An individual was “willfully ignorant of the offense” if the individual did not investigate
the possible occurrence of unlawful conduct despite knowledge of circumstances that would
lead a reasonable person to investigate whether unlawful conduct had occurred.

Historical
Note

Effective November 1, 1991 (amendment 422); November 1, 1997 (amendment 546); November 1, 2001
(amendment 617); November 1, 2004 (amendment 673); November 1, 2010 (amendment 747); November 1,
2011 (amendment 758).
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§8B1.1

PART B — REMEDYING HARM FROM CRIMINAL CONDUCT, AND
EFFECTIVE COMPLIANCE AND ETHICS PROGRAM

Historical

Note Effective November 1, 1991 (amendment 422). Amended effective November 1, 2004 (amendment 673).

1. REMEDYING HARM FROM CRIMINAL CONDUCT

Historical

Effective November 1, 2004 (amendment 673).
Note

Introductory Commentary

As a general principle, the court should require that the organization take all appropriate steps
to provide compensation to victims and otherwise remedy the harm caused or threatened by the of-
fense. A restitution order or an order of probation requiring restitution can be used to compensate
identifiable victims of the offense. A remedial order or an order of probation requiring community
service can be used to reduce or eliminate the harm threatened, or to repair the harm caused by the
offense, when that harm or threatened harm would otherwise not be remedied. An order of notice to
victims can be used to notify unidentified victims of the offense.

Historical

Effective November 1, 1991 (amendment 422).
Note

88B1.1. Restitution — Organizations

(a) In the case of an identifiable victim, the court shall—

(1) enter a restitution order for the full amount of the victim’s loss, if such
order is authorized under 18 U.S.C. § 2248, § 2259, § 2264, § 2327,
§ 3663, or § 3663A; or

(2) 1impose a term of probation or supervised release with a condition re-
quiring restitution for the full amount of the victim’s loss, if the of-
fense is not an offense for which restitution is authorized under 18
U.S.C. § 3663(a)(1) but otherwise meets the criteria for an order of
restitution under that section.

(b) Provided, that the provisions of subsection (a) do not apply—
(1) when full restitution has been made; or
(2) 1in the case of a restitution order under § 3663; a restitution order un-

der 18 U.S.C. § 3663A that pertains to an offense against property de-
scribed in 18 U.S.C. § 3663A(c)(1)(A)(i1); or a condition of restitution
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imposed pursuant to subsection (a)(2) above, to the extent the court
finds, from facts on the record, that (A) the number of identifiable vic-
tims is so large as to make restitution impracticable; or (B) determin-
ing complex issues of fact related to the cause or amount of the vic-
tim’s losses would complicate or prolong the sentencing process to a
degree that the need to provide restitution to any victim is outweighed
by the burden on the sentencing process.

If a defendant is ordered to make restitution to an identifiable victim and
to pay a fine, the court shall order that any money paid by the defendant
shall first be applied to satisfy the order of restitution.

A restitution order may direct the defendant to make a single, lump sum
payment, partial payments at specified intervals, in-kind payments, or a
combination of payments at specified intervals and in-kind payments.
See 18 U.S.C. § 3664(f)(3)(A). An in-kind payment may be in the form of
(1) return of property; (2) replacement of property; or (3) if the victim
agrees, services rendered to the victim or to a person or organization other
than the victim. See 18 U.S.C. § 3664(f)(4).

A restitution order may direct the defendant to make nominal periodic pay-
ments if the court finds from facts on the record that the economic circum-
stances of the defendant do not allow the payment of any amount of a res-
titution order, and do not allow for the payment of the full amount of a
restitution order in the foreseeable future under any reasonable schedule
of payments.

Special Instruction

(1) This guideline applies only to a defendant convicted of an offense com-
mitted on or after November 1, 1997. Notwithstanding the provisions
of §1B1.11 (Use of Guidelines Manual in Effect on Date of Sentenc-
ing), use the former §8B1.1 (set forth in Appendix C, amendment 571)
in lieu of this guideline in any other case.

Commentary

Background: Section 3553(a)(7) of Title 18, United States Code, requires the court, “in determining
the particular sentence to be imposed,” to consider “the need to provide restitution to any victims of
the offense.” Orders of restitution are authorized under 18 U.S.C. §§ 2248, 2259, 2264, 2327, 3663, and
3663A. For offenses for which an order of restitution is not authorized, restitution may be imposed as
a condition of probation.

Historical
Note

Effective November 1, 1991 (amendment 422); November 1, 1997 (amendment 571).
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88B1.2. Remedial Orders — Organizations (Policy Statement)

(a) To the extent not addressed under §8B1.1 (Restitution — Organizations),
a remedial order imposed as a condition of probation may require the or-
ganization to remedy the harm caused by the offense and to eliminate or
reduce the risk that the instant offense will cause future harm.

(b) If the magnitude of expected future harm can be reasonably estimated, the
court may require the organization to create a trust fund sufficient to ad-
dress that expected harm.

Commentary

Background: The purposes of a remedial order are to remedy harm that has already occurred and to
prevent future harm. A remedial order requiring corrective action by the organization may be neces-
sary to prevent future injury from the instant offense, e.g., a product recall for a food and drug violation
or a clean-up order for an environmental violation. In some cases in which a remedial order potentially
may be appropriate, a governmental regulatory agency, e.g., the Environmental Protection Agency or
the Food and Drug Administration, may have authority to order remedial measures. In such cases, a
remedial order by the court may not be necessary. If a remedial order is entered, it should be coordi-
nated with any administrative or civil actions taken by the appropriate governmental regulatory
agency.

Historical

N Effective November 1, 1991 (amendment 422).
ote

88B1.3. Community Service — Organizations (Policy Statement)

Community service may be ordered as a condition of probation where such com-
munity service is reasonably designed to repair the harm caused by the offense.

Commentary

Background: An organization can perform community service only by employing its resources or
paying its employees or others to do so. Consequently, an order that an organization perform commu-
nity service is essentially an indirect monetary sanction, and therefore generally less desirable than a
direct monetary sanction. However, where the convicted organization possesses knowledge, facilities,
or skills that uniquely qualify it to repair damage caused by the offense, community service directed
at repairing damage may provide an efficient means of remedying harm caused.

In the past, some forms of community service imposed on organizations have not been related to
the purposes of sentencing. Requiring a defendant to endow a chair at a university or to contribute to
a local charity would not be consistent with this section unless such community service provided a
means for preventive or corrective action directly related to the offense and therefore served one of the
purposes of sentencing set forth in 18 U.S.C. § 3553(a).

Effective November 1, 1991 (amendment 422).

Historical
Note
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