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GIBSON, DUNN & CRUTCHER LLP

LAWYERS :

A REGISTERED LIMITED LIABILITY PARTNERSHIP
INCLUDING PROFESSIONAL CORPORATIONS

One Montgomery Street San Francisco, California 94104-4505
(415) 393-8200
www.gibsondunn.com

JSanders@gibsondunn.com

October 11, 2007

Direct Dial - Client No.
(415) 393-8268 T 63440-00007
Fax No.

(415) 374-8439

Emilio E. Varanini

Office of the Attorney General

455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102

Charles M. Kagay

Spiegel Liao & Kagay, LLP
388 Market Street, Suite 900
San Francisco, CA 94111

Re:  State of California, et al. v. Infineon Technologies, et al. -- Motion to Void
Judgment Sharing Agreement

Dear Emilio and Charlie:

There is a factual misstatement of which I believe you are unaware in your motion to
void the judgment sharing agreement. You argue that the agreement “violates public policy by
arbitrarily allocating civil penalties.” The agreement, however, does not apply to civil penalties.
It specifically excludes fines and penalties, both civil and criminal.

I realize the exclusion is in a portion of the agreement you did not review. Had it
occurred to us that you would make an argument specific to fines or penalties, or had you asked
us about it, we would have told you about this provision. (We did not understand this to be the
purpose of Emilio’s question about the definition of “judgment,” but in retrospect perhaps the
question was an indirect attempt to find out if the agreement applied to fines and penalties.) In
any event, if the representations in this letter are not sufficient to satisfy you on this point, we
will arrange to provide a declaration or allow you-to view the relevant language in the
agreement.

In light of this information, we request that you amend your motion to withdraw the
argument on civil fines. I think there is no reason to burden us or the court with addressing this

_ LOS ANGELES NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO
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argument now that you are aware of the facts. We look forward to your response so we can plan
accordingly.

Very truly yours,

/%Jé . é;:ﬁfwléé»x./?

Joel S. Sanders

JSS/smm

100317456_1.DOC
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Nierlich, G. Charles

From: Emilio Varanini [Emilio.Varanini@doj.ca.gov]

Sent: Friday, August 24, 2007 5:13 PM

To: Nierlich, G. Charles; Kathleen Foote

Cc: Sanders, Joel S.; Hess, Joshua D.; Justice Lazarus, Rebecca
Subject: RE: State of California et al. v. Infineon Technologies, et al.

Chip -

Our agreement (see e-mail thread below) regarding no waiver would apply to our caveat as well. So, we have
an agreement. Have a good weekend all. :

Emilio

>>> "Nijerlich, G. Charles" <GNierlich@gibsondunn.com> 8/24/2007 5:04:09 PM >>>
Emilio -

Please confirm that our agreements concerning no waiver would apply to that as well. Assuming that your
answer is yes, then we have an agreement. Thanks very much.

- Chip Nierlich

From: Emilio Varanini [mailto:Emilio.Varanini@doj.ca.gov]

Sent: Friday, August 24, 2007 16:32

To: Nierlich, G. Charles

Cc: Sanders, Joel S.; Hess, Joshua D.; Kathleen Foote; Justice Lazarus, Rebecca
Subject: Re: State of California et al. v. Infineon Technologies, et al.
Importance: High '

Chip -

We agree to this with the caveat that we will agree not to quote specific language as such in any document
(other than internal documents as referenced in your e-mail). If that caveat works for you, then we have a
deal. Please let me know ASAP.

Emilio
>>> "Nierlich, G. Charles" <GNierlich@gibsondunn.com> 8/24/2007 4:16:15 PM >>>
Emilio -

! 'am writing to confirm our agreement concerning the State of California's request for production of the judgment
sharing agreement. We have agreed that you and/or another attorney with the California Attorney General's
office working directly on this matter may come to the offices of Gibson, Dunn & Crutcher LLP in San Francisco
to view the portions of the judgment sharing agreement relating to settlement. We and you agree that this
viewing does not and will not constitute production of the judgment sharing agreement, and neither you nor any
other attorney with the California Attorney General's office who comes to Gibson Dunn to view the selected
portions of the judgment sharing agreement may take or keep any copy of the materials viewed. We and you
agree that you may take your own personal notes of your mental impressions or opinions during your viewing of
the judgment sharing agreement, but that any such notes shall be treated as highly confidential and attorney
work product, and shall not be shared with any person or entity other than those attorneys in the California
Attorney General's office working directly on this matter. In any event, you and we agree that you will not quote

24-Oct-07
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any specific language from the judgment sharing agreement in any document (other than a document solely for
internal use by attorneys in the California Attorney General's office working directly on this matter) based on your
viewing of the selected portions of the judgment sharing agreement. We and you further agree that the viewing
of the selected portions of the judgment sharing agreement shall not constitute a waiver by Micron or any other
signatory to the judgment sharing agreement of any rights or privileges with respect to the judgment sharing
agreement (including the joint defense or common interest privilege), and you specificaily agree not to argue to
the court that the viewing of the judgment sharing agreement constitutes any waiver of any type. As a result of
this agreement, you agree that you will not submit a motion to compel production of the judgment sharing
agreement today.

Please respond in writing to confirm your acceptance of these terms. Thank you.
- Chip Nierlich

G. Charles Nierlich | Gibson, Dunn & Crutcher LLP

One Montgomery Street ¥31st Floor | San Francisco, CA 94104

direct tel 415.393.8239 | direct fax 415.374.8486 | mobile 415.999.4345
email cnierlich@gibsondunn.com | website www.gibsondunn.com

"MMS <Gibsondunn.net>" made the following annotations.

This message may contain confidential and privileged information. If it has been sent to you in error, please
reply to advise the sender of the error and then immediately delete this message.

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use
or disclosure is prohibited and may violate applicable laws including the Electronic Communications Privacy Act.
If you are not the intended recipient, please contact the sender and destroy all copies of the communication.

"MMS <Gibsondunn.net>" made the following annotations.

This message may contain confidential and privileged information. If it has been sent to you in error, please
reply to advise the sender of the error and then immediately delete this message.

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use
or disclosure is prohibited and may violate applicable laws including the Electronic Communications Privacy Act.
If you are not the intended recipient, please contact the sender and destroy all copies of the communication.

24-Oct-07
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7
B TRANSCRIPT OF PROCEEDINGS
5 BAD BEFORE THE MONCURABLE JAMES M. ROSENEAUM
o Kinnsapolis, Minnssota
11 . huguat 24, 1990
12
i3 ARPEARANCES
14 © Plajintiffs' Counsel: ' K., Sraig wildfany
Vance K. Oppsrman
15 Andraw McIntozh
For Defendants: . Williazm k., Montgomery
16 Jamas B. Lokan
Maurean MeSuirl
17 . Michaal Brass
Robart Wainstine
18 THoRAS Harms
Laon R. Goodrich
19 Jansa R. Saflsy
Ann Siponstt
20
; - CoPy
22
a3
a4

2 25 Court Reportar: Dawn K. Boadwine, RFR, CM



Case4:06-cv-04333-PJH Document255-1 Filed10/24/07 Page9 of 45

2 2 Morning Seesieon
2 : g315 &,m.
3 PROCKEIDINGS
4 THE CLERKX: Yeur Honex, the matter on tht‘calandnr
L is In Re Workers Compansation. Would counsal plasse atmnd
6 and stata thalr appsarance for the racord?
7 NR. OPPERMAN: Vanca Opperman, Your Honor, for
d piaintises,
-] THE COURT: G&od morning, Mr. Opparman.
10 MR. WILDYANG: Cranig Wildfang for plaintiffs.
12 THE COURT: Mr. Wildfang.
iz HR. McINTOSH: Andy Nolntosh for plaintiffs.
13 THE COURT: Marning.
34 MR. MONTGOMERY: William Montgomery for defendant
13 TWin Clty Pirs Insuranca Conpany.
16 THE COURT: Mr, Montgomery,
17 MR. LOKEN! Jam@s Loken for defendant the Home
18 insurance conpany.
s THE COORT: Mr. Loken.
20 M8. McGUIRL: Mauresn HcoGuirl for Likerty Hutual
21 Insurance Company.
22 THE CODRT: Me. McGuirl.
22 MR. BRES8: Michasl Brass for tha Travslars
24 Insurancs Company, |

25 THE COURT: Mr. Bress,
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05/20/02 05:26 PM ET

KR. WEINSTINE: Robert Weinatine for Tiremau-s
fund.

THE COURT: Mr. Yeinstine.

MR, HARME: Thomas Narms for Michigan Mutusl and
wvoarkars coppenmation insurar drain Associlation, Your Honer.

THE COURT: 'nr. Harme, good morning. You folks
#itting taciturn in the back fesl vou nesd to zake an
appearsnce alss, you'rs welcone to.

MR. SAFLEY: I'll antezr an uppaarahce, Your Henor.
Jim Safley for defendant.

THE COURT: Mr. Saflmy.

MR. GOODRICH: leon Goodrich, 5t. Psul Fire and
Marine.

THE COURT: NMr. Goedrich. Kiss Simonett.

HS. SIMNONETT: Ann Siponatt, ¥Your Homer, for the —

THE COURT: Wwell, I sajd it under fny breath. I
didn't know 1f you wanted to make it public vyou ware hanging
around with this kind ﬁt group or not. 3¢, all right. Good
seraing. Counsel.

MR. OPPERMAN: Your Honor, thara are three natters
on the calendar. I think the latter two matters are we
bniicv- without objsction. I2 thaxw is argument on the
lattez two matters, Mr. Hildtlné will addrass tham. They
are our motion £or relmburssnsnt of clags notice expenses in

the apcunt of $91,000. We've recsived no objection to that,
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2 8 and wa've alac sukmitted to the Court our order to
2 advance -= pay past and advance costs £or experts.
k| The amount that we are reguesting was filed under saal.
4 Wa ragard that na 2 nmattsr of litigation stretagy. We'rs
5 not anxicus to Teveml that amsunt to our advarsariss, but we
& hava of courss rsvakled tho‘anount Wa ars seeking to Mr.
? Satley, from whoss sattlenent the mohey would be advanced,
é and my undeystapding ié ha has no okjmction, aither, to that
] Roount or to that order. The item baZors =-- .
10 THE COURT: HMr. Opparman, I will ke frank t= tell
21 you that, ah, I have not sean sither tha motish for
12 reimburasament or for a motion fer advancanant,
3 MR, OPFERMAN: I was told thema —
14 THE COURT! Does not aven begin to suggast they
1a wvars not filed,
16 MR, OPPERMAN: I'm unable to acmount for that.
17 THE COURT: I'm pratty zsalous to r-id what's sant
1z around, and I have not saen it.
18 MR, WILDFANG: . I bmllieve, Your Honer, it has bmen
20 £iled, and I baliave Your Honor was copied --
21 THE QOURT: 3It's nica that ysu copy Be on mose of
22 this stur?,
23 ' MR. WILDFANG: I spalogize if we didn't get it to
a4 Your Honor. Wa can gaet copiss, parhaps, when NMr. Opperman

25 is done.
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THE COURT: As fRr as the motiph for relmbll .. 5k
ol edpsnaas, I think sveryone contemplated that they would
ke encountered, and I yill nake & ralatively curscry reviev
of that to make surs that it ceesc within ressonabls hounds,
and thers doasn't ssex to bs oppositien. I will take a
further loock nt the motion for advancszwnt of costs on the
exparts, but I will tall you I have net read ar cansidared
any of tham up till naﬁ.

MR, OP?!RHth. it wap ny nistake, Your Honor. I
thought thay had mads it to your chambars.

. And while that, ah, preliminary matter, if I muy ba
indulged for 30 ssconds on a matter of some irrsleavaney, I
received a call from my daughter last night, who has Jjust
been admitted as a fzeshman to the University of Minnesota
law School. S§ha informad ma sha had bean admitted to
Section €, which happensd to be the section I was admittad
te, and othars in this courtracm, and she asksd me about har
protassora, ana I just pass this onh. Ons of thn‘prufonsern
She azked me about was her procsdure profescor, a Professcr
Xoond (phonstic).

THE COURT: Tha nxme's not faniliar to me, nor is
tha name of most of then.

MR. OPPERMAN: I think the profassar was known in
our days as Frofwssor Cound. |

TEE COURT: ¥We ware the ¢nes vhe atill read his
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book when it was in Xerox form. Bometimes we get it
ha taught the saction, soretines bhefore,

MR. QPPZRMAN: Grades too, Your Honor, but that'sm,

THE COURT: We got ours. Ka'll move along,

unfortunatsly.

KR. CPPERMAN: The itex bafore us, Your Honor, is

" the plaintiffs' motion =--

THE COURT: Congratulaticna, Mr. Opperman. I hope
sha winds up in & profassion wvhars ahe can de sonwthing of
use to the repuklic.

KR. OPPERMAN: Wsll, I told her I ncps her mection
appignmant didn't reflect her ¢rades as thay oftan did in ny
casa.

But in any event, having jumpsd 25 vears, ah, the
plaintiffs have before Your Honor the motion that ws hava
filed for tha sharing agresment between ths six nonsettling
defandants. Ah, Your Honer, our basic argueent, mnd I think
the briefs on both sides heve sat forth pratty wall the
Tespeactive posjtions.

In summary, ciy Argunants kre thase: ¥e bellave thars
Ara two strong public policies. Ona, that anti-trust laws
should bs vigorously enforced, and !Ill carollary of that,
contribution and contracts that provide for contribution are

void for public policy. Second, we balisve that there's a
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STtrong public policy that favora sattlemants, particu
in anpti-trust cases, and ve balieve this agreement
trﬁstratoa that -- | -

THE COURY: Nr. Opparnman.

KR. OFPEFMAN: Yas, sir.

THE COURT: L&t me focus on a4 couple questians that
Suggest thamstlves aAs I kind of raviawed thism. Would you
conslder the sharing sgrasxent, vis-a-vis tha ﬁnst favored
nations clausss, in the settlexents that hava baan
aoconplished?

MR. CPFERMAN: .YOII.I" Hoenor, I think ==~

THE COURT: I guess what I'zn asking is, iz ons kind
ol the contra-itverse of the othar?

MR. OFFERMAN: It ix= not, for ;avcrnl yeascns, and
frankly, Your Honor, I thought that dafsnse argued along
that lina, that that's wvhat thay maant by laval glayinq
tield, rather than the levsl playing tiild Argumeant that
they make in the brief, is frankly thalr better argument.
lat ne Adwnonstrats why that im not agual.

In tha case of the sattlaments that have baen
prelipinnrily approved by Your Honor and sre befors the
Court, bafore and knewn to All the da!nndlnts, the case of
those agrasmanta which have a most favored nations clause,
to the extent that they have o nost favarad natlons clause,

they ars assily, they ars samily taken cars of in subsaguent
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1 'ntttlnntntl. Ths amount af nmoney, for exampla, that wouia
2 have tO be odtained in any subasquant ssttlamant Yo nake up
3 the dlfferance in the mest favorad naticns clausa is
4 miniscule. TRat is shown by the schedule of the amcunts.
L] But wors than that even, Your Honer, not only if it
6 ninlscule, for example the last two sattlements would
7 ragquirs in one case I think $25,000 payment, that's the
B Travalars case, on tha Travelarx sattlement, and the other,
& depending on ths amount, could ba as high es threa or
10 400,000, but ne more than that.
21 More to the point, Your Henor, the most favored natlons
12 clause, which is a falrly standara provizion in most
13 aptletrust settlemsnts, .It- lesast sazly anti-tzust
14 aettlenents, status that they have to be sinllarly situated,
18 and it'a not unusual to have a veriety of settlements of
16 nost favorad naticne clauses whers the defendants zre not
17 sizilarly situated, or where the lawsuit has changed a graat
18 deal. ‘
1n THE COURT: On whose sida of the takbla is the
20 daterrination that 1t is sinmilarly situated?
2l MR. OPFERMAN: Almost slwaye, Your Monor, it's a
22 mattear of private nagotiatcion, and I believe it would be
23 hexre, kut sven if that vere, if that were a barrier, all
24 that hes to bs obtained in ;uhuaquant pattlensnts lo an

28 amcunt of money awqital to that which would ba leat in sarlier
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3 1 apounts, and very small amcunts, )

2 THE COURT: Ia it fair to say that there has bean

3 vary littla appellate review of thasa kinds of ngreaments?

4 MR. OPFERMAN! "It iz rair -- yss, it ims, Your

L Honer'.

& . THE COURT: Im it alwo failr te say; as I read it,

7 this is one of thosa things that falls within my sound

] discration? In many waym?

8 MR. OFPPERMAN: I balieve it falls entirely within
19 the suund discretion of this Court, and I want to make clear
12 mcmathing we left out of cur briaf by inadvertence, we
iz Yrought to the Court's attention the Puarte Rioan Hotel cass
S whera an agreement scmewhat similar to the onss the
14 dsfandants have atterptad hare was voided, Wa arav frem a
13 footnots, thers is another unraperted case where such &n
15 agrasmant, again somewhat similar, was upheld,

17 THE COURT: Now, that agreszent was a good daal

18 different, at least the San Juan agreement, &m I raviewad

18  ie. It ohviously incarporatad ocartain pruviiinnl which are
20 of GOnesrn to us here, Sut it had many things in tarms of

2l denjal of cartain items and unavaillability of docunsnts and
22 al) Xinds of cthar stuff that basically made it sound like
23 it vas a, some sort of a concordat to ohatruct litigation, I
2% think is at least one way it ¢ould have heen locked sat,

s MR. OFPERMAN: I think that the lawyers whe draftad
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that wazre not as artful as the lavyars that drafted t.e
agresement That if now before us, I'm not sure tha affact is
antirsly diffarent, Let ns damonstrats a ceuple of
ai.mp!-s, and it did take us wn order of tha nagistrate »
upheld by Your Honor to even get ¢his agrasnent.

But now that va've rexd lt, for swampla, if the
defandants wish to ssttle with the plaintirrs, thay can only
aveid trebla damage, draconian, werss than contrikutionm,
thay can only aveid that, and I can denonstrate that, thay
otily aveid that if for sxample they nsgotiate cnrtain'things
with the plaintiffs and than get that agresment spproved by
this Court. Ona of ther is, for exanpla, thay have to, thay
de nothing that viclates tha daefandant joint defence
agrespent or anything that affacts that agreament, Thay
hava to make sure thay taks Zheir sales out of the univarse.
They hava to get claims raduction.

On that peint, Your Henor, on the claims reduction
point, most of the sarly ssttlements Iln this c;sc, and nost
saxly settleaments ln anti-tyust cases in geaneral, sontain
argurents, and it's been approved in this Court, and the
sarTly ssttlements apprnvﬁd by this court, at least
prelizinarily --

THE COURT: Preliminarily.
MR, OPPERMAN: ~= prelimimarily, Fha argumant while

the zZnall amsount par nirk't share 1§ being paid, Lt d¢
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approved in part hecause the smales of thome sattling
dafandants are laft Iin the univerasa, ard 8% plaintiffs have
that entire apount ta icok toward for future recovery from
cradit u;orthy dafandants, of graat intarast to olase
membsxa, and thoss arc.typiutl provisions, and thoms are
cypioally approvad by :;.our:s pralizinarily and finally.

That of course is frustrated by the agreament that the
defendants havs here, which would bind this Court's hands,
and our hiands, bacanse it reguires the dafandants to insist
on an agrsement in any sattlamant agresmeant with um, other
than a global agreament. ©On equal Terxe.

THE COURT: Wall, lat me move you over a bit., To
what extant does lt kleok anything other than global, by its
terms, I'll leave aside for the moment by implication, I

mean, vhat if, ah, today mitting in calm deliberston Mr,

‘Montgoweyy say®, you know, it'n time for ma to et cut Dut

on this thing. What happena?

MR. OPPERMAN: Wwall, Your Honnr, ah, u} first
regponse to that is that, xh, glohal ssttlexent, if all
parties were in agreemant, could be achieved. That'z true.

THE COURT: Yup.

KR. OPPERMAN: Ml I suppose that's an avantuality,
end the same sventuality of going to trial and either
winning or losing. Secendly, however, wa believe that

glcbal settlampents, and that 15 an end, {8 ganerally
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achiavad in thess casac by sefuential sattlensnts to
point -- |

THE QOURT': ap. but they foster ths dire prospect
of scmebody whipsaving medor international in;urnnun
organirations, A prospect that sends cold chills down oy
apina. )

MR. CFPERMANI I bseljeve, Your Honor, that is a
variant of the lavel playing tield argument, and let ns
address that - '

THE COURTQ The question I asked, though, is, okay,
he decidus I've had ansugh, we want to sue for & separate
pisce, Hh;t happuns here?

MR. OGPFERMAN: AR, I can't think of any significant
inpedinent impasad by the agreement, as I read the
agreemant, if they intersay, end thsir respective poaitien:;
if they are of a mind, and they haves worked cut whatevex
éraconian or nundraconisn impact intarsay tha agrasgant hAs,
and thay dewirs at one gozsnt to &1l settls &t the sans tine
on the same terms, I think that singla evantuality is left
cpan., And I can'‘t think of a2 major fmpsdiment t£o that
single sventuality.

THE COURT: I want to ba claar. What you're Eaving
I think 1s, la if they separately nagotiate, what then is
the global agreszent? I msan, I'R not ==

MR, CPPERMAN: Xo, no, I thought your question was
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if mr. Montgomery maid okey we'd like to do & global
aettlament,

THE COURT: Neo, I'm saying what if he says I want
to get my client cut?

KR. CPPERMAN: O©h, wall, I think in ths absance of

gickal agresrent, I think the sharing agreemsnt prevents

~that in a variaty of waye.

THE COURT: How? What == cthar than his own sense
and ths fact that it exists? What happens? What if ha
says, well, I want to do it, and I'1l make boek with these
folks later,

MR. QPFERMAN: Ta%t ms give you sons hypothetical
tiguras. Lat's aEsume for the noment Mr, Montgomery's
client has mpproximataly savan parcent of thea older chargs
of the entire univeres; and Mr. Montgomery says I'd like to
settle, and we agree to settle §3 nillicn a point, oi sone
nsgotiated figurs. Ah, the sharing agresnment, sl, I think
would prevent him from decing that for the following reasons:
Tirst, unless ve -ntnrlintn that agresment with regard, and
they ars willing to do 30 »=

THE COURT: With avl;ybody.

MR. OPFERMAN:G == with sevarytody slss, and thay're
villing to do it, we're willing to do it, so far hasn't
ooocurrad, unlass that 6c=urs. what Mr. Montgopery's clisnt

faces iz thass defendants going to trial, we're talking
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about the sbsence of glocbal settlament, in the avant t. &
advarasm jury verdict we

THE COURT: Mdverse to?

MR. OPPERKMAR: Teo tha defsndants, those who go tﬁ
trial, Nr. Hantqoncry's'cllnnt is required by the terme of
this agreament —- .

THE GOURT: To make a saparste contribution.

ME. OPPERMAN: And the saparate cantriﬁuaien wauld
not ba the seven percant, Your Honor. The Asparate
contribution is his pro rata share of the market share of
the six defendants, or those that go to trial.
Approximately, in ny hypothstical, thras times ths amownt
that he would ba paying us base® on markst share.

THE COURT: Okay.

MR. OFPERMAN: I think that's a falrly strong
disincentive. There ars noze cothar dimincentives. In
agdition to that, thers are moma things ha has to get fran
us, and then get Your Honor's appreval that we mey reguirs
ware money for or nay not b able to reach agraezent. But I
think that is the king of treble damage, not just
contribution, but trebls dammge effect that has bsan
negotiatsd batvean thess dafandants.
| THE COURT: Now I want to talk for a secend or amk
You a guestionh sbout that trable damages a littls bit

differantly, If you win, if we go te trial, we can't work
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p| out any kind of n rassonabls rasmelution batwaen now Al
2 trial, wa try the casa. 7You hava an option or & posainiliecy
3 of trabling your danagc#. Te What aytent, 1 at all, doam
4 this pretrial agreanmant limit your ohances for trTabls
s damages on a voluntery ~- I gusss on thalr earlier
. ) settlemant basis? To what axtent dowa tilis tgreament
7 deprive the plaintiff class of possible recoveries, if at
] all?
$ ' MR. OFPERMAN: If thers's & favorable jury verdict?
10 THE COURT: Yem, air.
11 MR, OPFERMAN: I don't balieve it does.
iz THE COURT: All right. Bacauss than the agrestent
13 is null, it has nothing to do with wvhatever verdict ia
14 handed down by this Court.

15 MR. OFPERMAN: Undar tha law, in a hundred years of
16 unbroken pracedent, and by the very tarms of the Sherman At
17 as amsndsd, in Ssction 5 of tha Llayton Act, treble dawagas
la - automatic is joint and several liadility bacauss this is
i9 intsntional tort, and ceen as such, thare's no ssdapling that

20 rule.

21 I vould furtber argua, of couram, and would at trial,

22 that the axistenas of this agrssment is further existencs of
23 the ability of thess nufcallcd conpetitors to pgres ANONG

24 thanpeslves tc avoid the impact =--

23 THE COURT: I did not raise the guastion with you
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¢f whathar or not .this agraanant iteself is lonlﬁhing g :'

raEtraint of trade oY ayuenat a2 collusion, but I trust =—=

KR. OPPERMAERI But aszsuxing a vardict =--

THE COURT: == ¥You come up with that theory.

MR. OPFERMAN;: Assuning a verdict, and that weas
part of the reason, Your Honor, wa fought sn hard to get it,
sssunming & verdict, I don't ballesva this agraemsant, ah,
numbar one, would at!aét the plaintiff'm abllity ta opllact,
noy do I belleve that it would bs heard for mors than 30
secendE by & court teo shield one of the lozing dsfendants
frox paying all or whatevear partion would ba coilected by

tha plaintiff on amsertion, on their assertion that this was

cantribution,
I think it's, frankly, Your Monor, after =-=- certainly
sfter the Buprems Court xruling in Radgliffs, I think it

clear heyond argument that contribution will not ba allowsd,

will not be upheld, and in fact the way that thosa argumantg

usually cams up prior to Radoliffs, such as in Hatisnal
Beauty in tha Eighth Circuit, and one of ny favorite casas,

LSorrucated, in the Filfth, which fcllowad Rpdcliffe, they
came to an opposite conclusion, what happsned was defendants
would amend thmir complaints to masart a pultiplicity of
cross conmplaints for contribution, s& the Court would bm
presantad, as it ism presentsd by this agreemant, with the

prospact of continual sultiple lawsuits. Each one suing the
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&

5 1 others for thelr portion of whataver they had to pay or ware

4 found liable. Each in turn suing the ¢thars on the samda

3 theory,; anch in turn.

3 THE COURT: That's all right. In this cass I have
s that provided for my by the plaintiffs.

6 MR. OPPERNAN: Wall, ¥pour Haonor =-

7 THE COURT: dn tha hamis of now having aseumed

8 everybody ilsl'u avallable rights againct evaryons else,

9 this case has aspests of 3 merry-go-round, I can chase tha
10 kBoraas till I Aia.

11 MR. CPPERMAN: I don't think that'll happan,

1z though, for this reason --

13 THE COURT: ©Oh, I hope not, Mr. Cpparman.

14 MR. OPPERMAN: And that's probably the ansvar to
15 that, but in additicn tlo that, it satrikas ma that the rsason
16 ‘that that im not likaly in the case of plaintifs, is we
17 ware postulating hera exactly what would cauma that to

18 happen. That is, an agresnant batwasn the nonsettling

19 defendants that prevents settlsnant. If plaintiffa cettle,

° 20 the Court will never be gonfronted with the possibil ity that

a1 thix, that our group would be pursuing thraugh ita

22 associastional arguments, thome masbars of tha assooclatieon on
23 those theoriss, 1f thsre were a sattlemant. But it is

24 axact]y thAt resulf that is the ilmpediment to settleamnt by

25 ralsing something not allowed in public policy, and clearly
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3 1 not, that iz achisved or attempted to Pe achisvad by :n;:
2. defandant: agresmant. |
3 THE COURT: All right. Anything further?
4 MR, OPPERMAN: HNo, Your Nemor --
5 THE COURT! 1 ¥know you'd like to xmake public policy
B argugents, and I love to hsar them, but publle polidy
7 argunants is a very kroad slate upon which I may writs, and,
B . ah, for the nonce I think I can -- I will dafar those.
-] MR. OQPPERMAN: Thank you, Your Honar.
10 _ THE COURT: oOkay. Morning, Mr. Montgomery.
12 MR, BONTGOMERY: Morning, Your Honer.
12 THE COURT: Mr. Montgomery, this morning you have
13 peen BEruck as i by & light on 1 romd, and realize the
14 wrongness of your client's ways, and you now have decided
15 that it is time 20r vou to chat with Mr, Wildfang, bacsuse
16 you know Mr. Opparman is too tough, but you want to cut a
Py saparats dasl. Can yeou get out?
18 MR, MONTGOMERY: Absclutsly, Your Honer, and I'm.
19 net, my client would not ba subjsct, &s Mr. Oppszman
20 suggented, to potantial lisbility t< share in a judguent
1 ultinataly snterad, if one should bs entered against the
22 Tawaining defandants in the cess.
23 THE COURT: Flease snlighten Mr. opperman as tco
24 vhy.

25 MR. MONTGOMERY: WVell, ths provisiens in the
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Aagresmant that relats to the individval sett
clwar, they regulre only that =-- glthay one or
I£ I don't give my confrerss notice that I
this, that is to say, tp speak individuslly te
Plaintifls, then I must, ir connection with
with the plaintiffs, I must extract from th
aAgrseranta,

Ons is they must agras te nake the cffar |t
or the deal they’re willing te make with ns av
the, all tha othsr defendants for a pariod of

Two, 1 pust, they DUst agres with me to ta
2 percantags, sh, reprssenting, depending up
time when these nmgotiations tuke place, rcpji
pruoportivnate salas of py clisnt, so as net o
confreres in greater jeopardy than thay are at

THE COURT: noéausa of your having je
MR. MONTGOMERY: Right.

THE COURT: All right.

MR. MOKTGOMERY !
may charye na for that.

PRy, but we'll negotiats that.

That's 8 mattar of price.

mant are v;;}
two things.
&nd to do
tha

a nagotiations

two

hey make €0 ma
ailabla to
45 days,
Xe out a, ah,
the point in
msanting the
put ay
tha moment.

ttled.

They

I*ll tell them I'm rot willing to

THE COURT: Assuning the most faversed netion

agrasnsnts that they have made thus far, calling those an

upstrann agrespant, you weuld be putting in

for a downstrean agrsement. Whatevar happen

negotiation

to us will ba
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€ 1 nade available to youilcnllolgnll and confraies. All .. QL g
2 in what zespect im that in, fixst of all} if at all, te-
3 WhEEL extant is this a rewtraint er an ipdication of
4 collusive bshavicr on your part?

5 MR, MONTGUMERY: Wall, I submit that it isn't at
3 all, Your Koner. 1In thn Iirst plane, this if an advarsarial
7 Tesponss to conduct nt.tnl Plaintirsa. PFlaintires have
- chosen a wettlunmant strategy of sver escalatfing zarket shars
9 dollar emounts for successivaly settling defendants. .Th-y
ip Lave not made many real effort to approach th[ defendants as
11 a whole to try to get a global sattlament here. Quits the
12 contrary. ' '
13 Fron the very baginning nzﬁor the Court pf Appesls
14 decision cama down, they made their cattlemant strategy vary
15 clear: You should rush to their docr, becauks if you dan't
16 you'll huvlott, and it will cost vou, ultimakely the last
17 PeTson lealt will he charged an exorbitant and completaly out
18 of sight cost of zettlament.
is THE COURT: what a atrange and shocking strategy.
20 MBR. MONTGOMERY: Excuse na?
1 THE COURT: I wmaid what a stranga and shooking
22 atratagy.
23 ME. MONTGUMERY: Wall, Your Honer, wa didn't come
24 runniﬁg inte court and ua?, Your Honor, you have to raqulftn

25 this, you hava to stop this from happening, [this is unfalr.
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That was an adversarial choice on their part.
THE COURT: OKaY.
HR. MONTGONERY: That's part of eur

system. They've got some law bahind them th

adversarial

t gives then

the leverage to try to achisve that. Our agreszsnt is an

adversarial response to their sdversariel po

itien. It's mn

attaxpt ts permit the defondants to 4o s varisty of things

and ¢a balance thesa, tha intarasts that arms

aa far as the defsndants are concarned. One

involved hare

to rationally

conalder whathar te contlnue to defend this cese —-

THE COURT: What provision is nade,

hy the way., if

at all, for the collapsa of that &5-day provision as we

appramch trial date?

MR, NONTGOMERY: Well, tha 4S-day pravision is

not --

THE COURT: I guesasn what I'm workdering is, is under

the terns of the agreansnt, assuming we goc tb trial on the

13th of January, ara nagotiatichs over on the first of

Deacapbar?

"MR. MONTGOMERY: Yms, No, that paricd shortens.

Under the terzs of the agreamant, that periop chortens.

THE COURT:  All of a sudden I had the censs thers

can‘t pomsibly be a ssttlamant after tha fiI: of Dacezber.,

MR. NONTGOMERY: I think it goes o

to 4B hours.

THE COURT: That's & much better arranganant.
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7 i MR. MONTGOMERY: I can't remanbar preclesely Secass

2 va had aiffsrent drafts, but I think it may go down to 24

3 hours at a cartain point. 5o, no, that ls not an inpedimant

4 to this Process. But the interests are to giva us the

5 opportunity rationmlly to consider whesther to defend this

& cames and to educata ourselves on the facts wbich wa had not

7 had really full diucav#ry prior te tha Court of Apﬁcnls

| decisien, and wa have b.lam aduoated cr the facts,

g ¥e azrs battar akle now to make the deternminaticn, should
10 wa go forward, should wa ssttle, hov much ig this ca-§ worth
11 pettling for, and algo to balance the intarests cof a glaobal
1z settliement, which would be deiirahl. in the ovarall, against
13 the interssts of individunl sattlements, and we clsarly
14 provided that mach defendant, signatery to this agrsement,
13 may enter into individusl sattlamants. Indaesd, wo'vﬁ, ah -
le THE 0OURT: Lat ma sawing you back. Mr. Oppermmn
17 casta as the greatsst of spectras the ripk that you do
1B settle, you do cut & separats dasnl, and then yéu hava this
19 tarrible overhang of what happsns lf one or mors of your
20 colleagues goas t2 trial, gets slavghtered, and fou wind up
21 naving to put in an additional clunk, in fact trabling.

22 bbul that axist? Does that proapedt exismt?
22 MR. MONTGOMERY: Neo. The only circunstance undar
24 which that would exint in if somedne wers pnintnlliqsnt

25 snough to settle saparately and not obtain from the
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] 1 plaintiffs an agresment that this percentage that the

2 agresment provides, ah, is removed from the plaintiffe!

a rapaining claims against the :!nliniﬁg defendants. That is
4 all ﬁhtt you describe would pertain ==

s THE COURT: Is that in fact, however, a way for

& that particular dafendant teo buy itsalf out of the real

7 panal aspeot of the anti-truet laws?

a MR. MONTGOMERY: NHo, I maan --

9 THS COURT: I .mean, by privete agrsament,
10 basically, ean thay obviate the Congrﬁsa' datarmination of
11 Joint and sevaral lilability?
12 MR, MONTGOMERY: Xo, wa're talking about an
13 ‘individual settlemant with the plaintiffs. Tha plaintifrs
14 ars golng to extract a price, that's geing to ba & bargain
1% prica. It's going to invelve all of the factors that

16 ‘Congress has lald upon them aw settlezant levarage against
17 daf-nﬂant:.‘ And that's going to bs a negotiated deal. The
18 pPramuzably won't, unlass there's nothing to their case,

19 which iz vhat I'w goinyg to tell thew, thay prasumadly wen't,
20 ) nnh, pernit such a nntilinq datandant to ascaps thoea, ah,
21 COETS.
22 THE COURT: All right. To what extent, if at all,
21 doas this agresmant allow a nonsettlor te vetc Or pressure
24 you from making your agresment to get out?

25 MR. MONTGOMERY: 1In no way at all. The enly thing
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7 i that I hava tc do, umm «= wall, the cther vay %0 &nga_
2 individual settlsmsnt nwgctiations is ¢o get » so-called
3 tan=day rictice terminating the esffect of the provisicns that
4 requirs that any deal that I reach with the plaintiffs nust
8 bs cffared generally to sverybady elsa. If I give that
[ tan-day notice and I wait that tan daya, 1 ocan epeak to
7 then, #nd I can make & deal with them that they don't have
] to offer to avaryone eise, and thers's no way that oy
g confrares can stop o from doing that. We can't stop each
10 othar from doing that. That's the way tha agreasant w@n
11 kuilt to make sura that we sach had tha right te enter inte
12 an individual settlement.
21 THR COURT: All right. Do vou agres with Mr.
14 Opperman that this is ultimataly going tc bs o determinmtion
18 which lies with my sound discratien?
16 MR. MONTGOMERY: Well, no, wa've ralsed the
17 argumant in our brief that the Court has no jurisdiction to
1a conslder the validity of thia sayresmsnt. Thair respones €0
19 that, and we said that thay'rs in effect seekxing declaratory
20 judgpent. Their rasponse to that is, wall, this fulle
21 within your powsr to manzge the procesdings, in sffsct. |
22 THE COURT: Assusing =- I will tall you that I am
22 probably not raal axoited about your argument. It sesns to
24 ne as I look at the law on daclaratery judgments, T nead a

35 metion or & pleading. I got a motion or s pleading, whethe!
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1y

e _ 1 0F Dot you want to cnlllit, terzed a declaratory Judgawisn,
p N I get to manage thess camss pretty tightly, it asexs to
3 ne. Sommbody’s got to.

% MR. ndmomr: "IIell, I'1]l -~ axcuss ma.
5 THE COURT: But I will let you make the argumant,
€ but I will tell you that I have a hard time with the fact
7 that it's sxactly a daclaratory judgment, but evan terming
] it that, I'va cartainly got 8 motlon, everybhody pesms %o
9 know what the probles is, ws have the docuzent vall
10 identified, and evarybody sweos to have briefed tha
11 guastione.
i2 . MR. MONTGOMERY: Wall, I'l) stand on the hrief as
13 far as desclaratory judgment is voncerned. I think the canes
14 they rely on, as we pointed out, are cases in which the
1§ party, a party to the agressent wvas challenging. the
16 agraanent. Thay'rs not a party to this agresment, they'rs
17 not a beneficiary to this agrsament.
18 Secondly, I guestion the sxiztence of any controvarsy
19 heare. Surs, they've raissd a contraversy, thaj say it'es
20 controversy, but there's no resl oconcrete, as I sas ig,
21 basis for the controversy.
22 THE COURT: Iwt De o:*.r -= let pe ofier a
23 suggestion that I night suspact would come from, ah, that
4 side ¢f the room. How akout, thess casss arw lass likely tc

25 sattle, and therefora wa have a possibility of nultiplying
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1 litigation cr prolonging it, and that rqptassnta a
2 controversy in the seanse thit the republic is interested in
3 getting this case finished up.
4 MR, HONTIOKERY: %ell, I was about to say, I
v 5 undsrstand Your Honor has management powars, powers ¢o .
. & nansge the litigation that's bafors you. I wonld submit
7 that thore Danagenent pﬁwc:s should not bs lx.téi,ld to
] interferw with ths -&vuf:utinl stratagies that ars daveleped
9 sither by tha plaintiffs, and we have, a3 ] =ay, we haventt
10 asked you to interfers with those and say, well, they cantt
11 de that, that's unfair to try to ratchet up svery eoingle
12 defandant, laava the last poor falla hangin' cut to dry.
13 And likewise, I submit that you should not sxeroisa
14 thoss povers ¢to intarfere with our sttempt to organize ocur
15 dafansa, to giva us an cpportunity to conduct a rational
ls appraisal of the case, a rational participation in pretrial
17 preparstion and, if necsasary, trial, » rsasonsd and
is voluntary approach to settlsment, either individual or
19 joint. And plliﬁtif!n, basically, through their coesrcive
20 tactics, have trled to daprive us of thase, sc wa've fought
21 back, not by anhinq inte tha court and asking for the
22 Sourt's assistancs, but by using what is a very ==
23 THE COURT: What could you have asked cthar than
24 making me to compel then to: try and sesk a global

25 settlegant? 7T nsin, realistically =
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- 1 MR. MOKTGOMERY: Wall -~

2 THE COURT: ~= civil and eriminal, and in fact im

. most of tha forasts that I've ever haard of, the rapacicus

4 wolf pack gansrally trims to pluck S£Z the spallest and thae
5 upakqst of the dsar until thay firally ars laft with ona

) alone which they can outnﬁnbor. I do not of courass Araw an
7 analogy, but I know tha peor victims which are arraysd over
3 hare without a single dafsnas lawyar, you know, to stand for
] them, but having touched on that, yeu know, sverybody knows
1o ths train pulls out and vou get on board, at lsast that's
1l what ths plaintiff says.
12 MR. MONTGOMERY: And we haven't come in to complmin
13 about that.. But by the sane token, they ahould net snlist
14 your mid to lsave us uith our ballisa aopen by the highway.
15 THE COURT: Ail righe. dt-l, vou know, this is one
i¢ of theose casas where my hsart is broken on both 2ides. 11
17 have thess wenk littls lanhs ovar hers, and thazs poor
1y littls detensalass crasturas ovar hars. All right.
19 MR. MONTGOMERY: Let me, in that regard, lat uwe
29 Jjust gilve you an saxzpple of the kind of situation that
21 potentially is invelved heare. Michigan Hutual is ocne of the
22 dafandants. Their narket share, mccording to our sxhibit
23 here, is .02 percent. I think they wrote something like 15
24 insurance polisies, workers camp insurmnce policles, in the

25 state of Hinnesota in the four-ysar period in litigation
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B 1 hers. They, ah, their CEO's dspoaition was taketi BY —ee
) plaintifes on August 13th, and in that, mh, the answar to o
k| quastion was given that thelir surplus, or their nat worth i¢
4 $222 williom.
5 Mow, if Kichigan Mutual wera the loat dafandant left in
4 this case, and all the othar dmfandants had settlad on the
? basis that the sarllier sattling dsfendanta hava done, nanely
8 without taking cut thair salas, Michigan Mutual would be
$ exposed to liability for all the salas which ars within the
i0 scope of the plaintiffs’ claim. Treble, atter trabling,
: 11 lean ths snounts of settlenents that had been paid hy these
12 othatr dsfendants.
12 Row, the plaintiffes' attorney in this deposition took it
14 upon hinsalf to ask thg CEO of Michigan Mutual the following
15 guastion, on page 34: Do you Xnow whathar ﬁichignn Mutual
ig hasg made any Qetmerminstion of whether or not it can
17 withstand a judguent in this casa? Ansawar: No, I do not,
18 Question: Do you know what would happsn 1in :ni avent that
19 tha plaintiffs documentsd & judgrment ageinst Michigan Mutual
20 in excess uvf your -urpiua?
21 THE COURT: 1 ket the word was docketedd.
a MR, MNONTGOMERY: Excuss ne?
a3 THE COURT: I bst tha word wasx dockatad.
a4 MR, HONTGOMERY: It mays dccuminﬁcd in the --

25 THE COURT: That's cless snough. Did the guestion
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pams without objection?

MR. KOHNTGOMERY: No, there's long colloguy. And I
think nc answer. Eut the question was asksd. And the point
is =~

THE COURT: Tha gquastion was implicit in the £iling
of the lawsuit.

NR. NONTGOMERY! Exaotly. Eut the peint is,
whethar the othar dafandants had settlsd coxr not, even if the
other defendante had not settled, the plaintiffs could have
plucked Michigan Mutual out of a hat and gone cut to collect
& judgumant against Michigan Mutual alsna, and what we'rs
trying to do here is te permit the procass to go forward Eo
that tha dafandants have the oppbftunity to meke a voluntary
cholce, an informad cholce, as to what the valus of this

lawsuit is. Whether it's worth further defending, whather

it's worth settling, whethar it has to be trisd to

conelusion, or whather asither imdividually or dointly we <an
apd should ssttle it.

THE COURT: Are you familla> with cases whare
otherx of my celleagues have pmymitted such an agrarmant to
scana?

MR. MONTGOMERY: Oh, yes. Oi, ves. They're cited
in our brief.

THE COURT: I Xnow that, Have you read both of the

cases which ara citsd by your collesagues suggesting that
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$ 1 they can't?
2 KR. MONTGUMERY: Well, the <= thers's the one case,
3 the duPont/Plaza cass. . |
4 THE COURT: Yas.
B MR, MONTGOMERY: That's thi only one I'n awars of
(] that they cited. '
? THE COURT: & understana there's ancther
L] unpublished cne.
9 MR. MONTGOMERY: He ¢id maks scne refaprence to ——
10_ THE COURT: That just came to me this morning.
i1 MR. MONTGOMERY: In fmct thay citad & case that
i2 upholds an agresment of this sort, ths Saber Shipping
13 {phonetlo) case, which they eited in their raply brist,
4 alEhough it helds thlr;'l ne contribution in mnti-trust
35 cases, it denies a motlon te dismisa a plaim for indamnity
6 or contribuvtion. And then we nave -~ wa have quoted anpd
17 ¢cited the congressivnal comzittees, the United States
18 bepartoent of Justice in ite amicus brief in the Texas
19 Industrieas cage =~
20 TME COURT: Tha casa didn't ultinataly turn on the
al one, however,
22. KR. NONTGOMERY: Na, that's oorrect. What I'm
23 suying is there's a lurga bedy of litsrature supperting the
a4 validity of sharing agreerants, inplicitly at least the

25 . Mapual on Complex Litigztion, and indeed --
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THE COURT: The manual is dalightful. The
BRYS thay axist, and they somatizes come up, and than from
that oné &an argus aloest anything, mnd —--

MR. MORTGOMERY: Right., Bur astually ths
expirnation sssps to ﬁt used 285 & == a8 aithsy a
Justification or an explanation that contribution isn't
ntid-d, because there's -- thers is scna way, sven theugh
it'm shore of an nctua} right of causs <f action for
contribution, there are soms ways that defendants hava to
try £o level the pllfing fiwld. Ve're net levaling the
playing fiald with this zharing agraasant, I certainly don'
wvant the Court to expact that. Wa don't axpsct that we'va
levelnd it; wa've tried to tilt it back & little bit,

THE COURT: You still labor under the sxtracrdinar,
difficulties that confront you on a regular basls. All
right. Anything els=a?

MR, MONTGOMERY: tUmn, I think not, I hed a whols
bunch ¢f notss hers. I did want to say —-

THE COURT: Got any morw good cnes, you just raad
than off.

HR. MOKTGOMERY: No, I don't plan to just read ny
notes off, but I Aid wvant to :ir. this aqrn-nunt_il net
going to create any further litigation. Any disputes that
wa have anong oursalvas will be settled in sceoordance with

the agreenent umler arbitration proceedings, and that's ——
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that was part of tha polnt ==

THE COURT: That's one of thoss Zamsus last words,

counsal, and you knew it, and so dao I,

MONTOSMERY: Tha idea, of course, was to rsduce

rurther litigation and raduce costs and Daks the whsls

defenna litigeation more mtraamlined. Thank you.,

THE COURT: Thank you, counsel. Thae Court hae =-

firet af all, X indicated yestarday, but I want to naks i1t

public and put it on ths record, that the Court was pleased

st the strong and zealous advoeacy shown by both =zidas in

their pleadings, and at the seme time vary pleased that they

reflacted the finest kind of litigaticn smong temperate,

highly competent, and highly gualified lawyers who wars

representing their clients and maintaining their role e

counsel tc w court, and I appraciate the quality work and

the pleasing aspect of tha pleadings. I don't == I guess

that's about encugh. T Just wanted to tell you I was RBpRY

to sss it, and I enjoysd it.

I haves read and Teviewsd the pleadings on all sides. As

I indicated, I head not receaived the other items, but they

are not matters really Lefors pe at this monent. The Court

is not iutlruly unsympathetic with the plaintifts’

arguzents, but for the moment the Court will decline tha

piaintires’

agreanant.

invitation ta:void the defanse gharing

I may ultimately determine it appropriate to
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issue a written opinien an thass mattars, but I will cuai
you wvhat, in ny own mind, nitigates againxt doing saq,

Complex litigation got ita name and a manuxl far vary
gocd reason. It ls compleX. It turns en ilts very spacific
axis, I can sazxily conceive of a situation where thers ware
counsal for pluintittl_vho.lacknd the skil) and ﬁho ardor of
those arrayad bafars me. I racognize of course that in a
class sction litigntion I'n required to make an indapandent
daterzination of the competence of couneel. I had no
dirficulty in doing so in this cise., I can imagina a
situltionlwnlro an agraasxsnt, particular sgresment night.ha
=0 oneroux on its terms or so limiting that it might well
make venscned discussion inconceivable, but that would be A
apacific sgresment, and this is & specizic aqfutmsnt, and in
oy pind tha likelihood of this agresemsnt baing moxs than a
general modal or basad on mers than a gansral podsl is
miniwal.

I remain st the prasant time, and thers is a tmsmporal
supact te this, I ramain at the present time satisfied that
the partias are either considsring resolutions short of
trial or fairly procesding toward m trial in a omes in which
they bslisve they may have no liability, or f:irly balancing
the risks to them inherent {(n such limbility as they
theuselves psrceive they may have. And en that basis, I do

not deen it appropriata at thla tixe to inveigh nysslf as
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the Court into the ressoned efforts of competant COUr.
I have indicated that I regard thare as being a taxzporal
napact to this order, and that means that I quess I will

take & lookx st this, either on my own or bn invitation,

Thess cases are Xind snough to supply manpy invitations, but

I think I will try to Xasp an eys on this myssl?, as I have
in the past, and 12 I am convinced, as I cobserve things,
that 2y observations have been incorzect, and tha parties
are not, have bullt stons walls around thamselvss such as
they Are unable to dsal with sach othar, theze nattars may
ha raviaited.

I can easily immgine drafting an -hornuualy arudite
opinicn of probably 30 pages vhich oomas dovn to the facet
that in a specific cass thers are times you ought to get ric
of 'am, and in specific casas thare are tinmas they cught €o
bs laft, and it doasnit ssan lixs thera's that much wisdom
that T can possibly ¢ansrata beyond that, and for the
pemant, I will decline, |

Oon that basis, the motion is denled. For the pressnt,

7 am confident that I will have close and convanient
relations with counssl. For those ef you who hava not had
the pleasurs of appesring in front of me before, and I will
leave tha pleasurs and that guotad, ag wé approach «rin) X
think you carn expect that wo may hava pretrials con a rather

regular basis mo that I night be apprimed of nowitnings ars
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maving, if in fact thay'Te weving at all, and maka suy
this Dattey is ready for sxpeditious rasslutien.

Z should ask, about how long do you think it's going te
takxe to try tha cass? Ny, Montgomery, you may fesl fras ox
anyons alss on your squad ovar thars.

MR. MONTGOMERY! Well, that's mlways s hard
quasticn to nnswar with any spscificity.

THE ¢OURT: Oh, 1t's not that hazd. I bet you can
handla it. | _

MR, MONTGONERY: But I think wa hlve to say, ve
have to start by saying a momth. And that's without knowing
what to expect from the plaintifis.

THE COORT: Mr. Opperman, you find the question
very aifficult?

MR. OFPERMAN: No, I dgﬁ'n, Your Honer. I think
from the plaintifrss’ point of view, our main case should
taka about tWo Weeks.

MR, MONTGOMERY: I must say that with aix
dafsndants, or is it seven? With ths dafandants that we
have, ah, thare will po doubt be individual prassntations,
and so tvo veeks might be & littles tight, as well as joint
pressntations. Two wesks might be a little tight for the
defsnse, but I'm not surs it's possible to glve any hetter
agtimate right nov.

THE COURT: Why don't you kind of, for working
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1 purposas, be thinking it'll probably taks us about thres
3 wesks altogethsr. Okay? All gright, Kind of focus it that
3 vay a little bit. Okay.

Well, that la 5t anh wdder, that'a just some thinge to
chat about and think about & little bit. PFor tha mezsnt,

[ the motion is denied. Thank yocu, counsel.

9 (RECUSE. )
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Dawn ¥. Boadwine, RPR-CM
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The rules of this court require sounsal to furnieh the nunss of ali parties entitled to notice of
the entry of sm order and the names und ad drewses ol (heir sttarneys. Pleaxe do this im-
medinzely below {scperate listy may be sppendsd).
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moving eounael

Repeesenting
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Addresses of
other counsal

_ entltled 1o
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epTeseRl,

DOCKerEp
fcr 12 1984,

Reaseve space below for notations by minuis cherk

4

Plaintiffs' moticn to void defendants’ sharing agreemnt is
denied. The court expresses no opinicn as to tha enforoeability of the
arearent as among the partiee therets,

Hend this memorandurs to the Clerk.
Counsel will not riss (0 nddress the Court undl motion hes Heen called,



