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Direct Dial

(415) 393-8268
Fax No.

(415) 374-8439

Client No.
T 63440-00007

Emilio E. Varanini

Offce of the Attorney General
455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102

Charles M. Kagay
Spiegel Liao & Kagay, LLP
388 Market Street, Suite 900
San Francisco, CA 94111

Re: State of California, et al. v. Infineon Technologies, et al. -- Motion to Void
Judgment Sharing Agreement

Dear Emilio and Charlie:

There is a factual misstatement of which I believe you are unaware in your motion to
void the judgment sharing agreement. You argue that the agreement "violates publ ic policy by
arbitrarily allocating civil penalties." The agreement, however, does not apply to civil penalties.
It specifically excludes fines and penalties, both civil and criminaL.

I realize the exclusion is in a portion of the agreement you did not review. Had it
occurred to us that you would make an argument specific to fines or penalties, or had you asked
us about it, we would have told you about this provision. (We did not understand this to be the
purpose of Emilio's question about the definition of 'judgment," but in retrospect perhaps the
question was an indirect attemptto find out if the agreement applied to fines and penalties.) In
any event, if the representations in this letter are not sufficient to satisfy you on this point, we
will arrange to provide a declaration or allow you.to view the relevant language in the
agreement.

In light of this information, we request that you amend your motion to withdraw the
argument on civil fines. I think there is no reason to burden us or the court with addressing this

LOS ANGElES NEW YORK WASHINGTON, D.e SAN FRANCISCO PALO ALTO
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argument now that you are aware of the facts. We look forward to your response so we can plan
accordingly.

Very truly yours,

/~~S. ~&rJ4''V~

Joel S. Sanders

JSS/smm

I00317456JDOC
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State of California et al. v. Infineon Technologies, et al. Page 1 of2

Nierlich, G. Charles

From: Emilio Varanini (Emilio.varanini~doj.ca.govl

Sent: Friday, August 24, 2ØØ7 5:13 PM

To: Nierlich, G. Charles; Kathleen Foote
Cc: Sanders, Joel S.; Hess, Joshua D.; Justice Lazarus, Rebecca
Subject: RE: State of California et al. v. Infineon Technologies, et al.

Chip -

Our agreement (see e-mail thread below) regarding no waiver would apply to our caveat as welL. So, we have
an agreement. Have a good weekend alL.

Emilio

:;:;:; "Nierlich, G. Charles" -:GNierlich(Qgibsondunn.com:; 8/24/20075:04:09 PM :;:;:;
Emilio -

Please confirm that our agreements concerning no waiver would apply to that as welL. Assuming that your
answer is yes, then we have an agreement. Thanks very much.

- Chip Nierlich

From: Emilio Varanini (mailto:Emilio.Varanini(Qdoj.ca.govJ
Sent: Friday, August 24, 2007 16:32

To: Nierlich, G. Charles
Cc: Sanders, Joel S.; Hess, Joshua D.; Kathleen Foote; Justice Lazarus, Rebecca
Subject: Re: State of California et al. v. Infineon Technologies, et al.Importance: High '
Chip -

We agree to this with the caveat that we will agree not to quote specific language as such in any document
(other than internal documents as referenced in your e-mail). If that caveat works for you, then we have a
deaL. Please let me know ASAP.

Emilio

:;:;:; "Nierlich, G. Charles" -:GNierlich(Qgibsondunn.com:; 8/24/20074:16:15 PM :;:;:;

Emilio -

I am writing to confirm our agreement concerning the State of California's request for production of the judgment
sharing agreement. We have agreed that you and/or another attorney with the California Attorney General's
office working directly on this matter may come to the offices of Gibson, Dunn & Crutcher LLP in San Francisco
to view the portions of the judgment sharing agreement relating to settlement. We and you agree that this
viewing does not and will not constitute production of the judgment sharing agreement, and neither you nor any
other attorney with the California Attorney General's office who 'comes to Gibson Dunn to view the selected
portions of the judgment sharing agreement may take or keep any copy of the materials viewed. We and you
agree that you may take your own personal notes of your mental impressions or opinions during your viewing of
the judgment sharing agreement, but that any such notes shall be treated as highly confidential and attorney
work product, and shall not be shared with any person or entity other than those attorneys in the California
Attorney General's offce working directly on this matter. In any event, you and we agree that you will not quote

24-0ct-07
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State of California et al. v. Infineon Technologies, et al. Page 2 of2

any specific language from the judgment sharing agreement in any document (other than a document solely for
internal use by attorneys in the California Attorney General's offïce working directly on this matter) based on your
viewing of the selected portions of the judgment sharing agreement. We and you further agree that the viewing
of the selected portions of the judgment sharing agreement shall not constitute a waiver by Micron or any other
signatory to the judgment sharing agreement of any rights or privileges with respect to the judgment sharing
agreement (including the joint defense or common interest privilege), and you specifically agree not to argue to
the court that the viewing of the judgment sharing agreement constitutes any waiver of any type. As a result of
this agreement, you agree that you will not submit a motion to compel production of the judgment sharing
agreement today.

Please respond in writing to confirm your acceptance of these terms. Thank you.

- Chip Nierlich

G. Charles Nierlich I Gibson, Dunn & Crutcher LLP
One Montgomery Street ¥31 st Floor I San Francisco, CA 94104
direct tel 415.393.8239 I direct fax 415.374.8486 I mobile 415.999.4345
email cnierlichtQgibsondunn.com I website www.qibsondunn.com

"MMS -cGibsondunn.net:;" made the following annotations.

This message may contain confidential and privileged information. If it has been sent to you in error, please
reply to advise the sender of the error and then immediately delete this message.
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ---- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - ---

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use
or disclosure is prohibited and may violate applicable laws inclL¡ding the Electronic Communications Privacy Act.
If you are not the intended recipient, please contact the sender and destroy all copies of the communication.

"MMS -cGibsondunn.net:;" made the following annotations.

This message may contain confidential and privileged information. If it has been sent to you in error, please
reply to advise the sender of the error and then immediately delete this message.
- - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ---- - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ---

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use
or disclosure is prohibited and may violate applicable laws including the Electronic Communications Privacy Act.
If you are not the intended recipient, please contact the sender and destroy all copies of the communication.
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amo~n~., and very .mall amounts.

:I COURT: i. it ra1r to ..Y th,t there haa b.an
yery little a~p.iia~ ~.vi.w ot ~h... klhd. or .9r..~n~.?

HR. OPP~RMI . it 1. ~.lr _. y.., i~ 1., ~Qur

Reno!" .

TH eODRT: i. it ai~ f~ir ~o ..y, .. i ~..4 1t~

thh bon. ot tho.. th;,nga tJt t.ll. within fI -i:

discretion? I~ ma~y wayø?

MR. OPPER; ,I b.itév6 it ~&ii. entirely within
th. .ound di.c~tion ot Lhi. Court, and I want to zat. cl.ar

aC'Iathinq W4 lert. C1U.t eif cur brief by inadvertence, we

!;ro\lgh't 'tJ: th. Ccu.rt'. at'tent.1an th Pu.rtci R.1cian HIl.i ca..

wb.~. an .;~....nt .em.wbat .im11&r to the on.e the

def.ncant.r. hay. att..pt~c! hen was YOtel.d. W. dra.. trOJ a

fcotncit., thare i& .no~.r ~nr.pgre~ ø... where .udh a~

eqraaent, again ao=.wh.~ sim!lar. v.a ~Ph.1Ø.

TH eoUl: Now, tht agi-.nt va. a good deiil
different, at l...~ th. San Ju.~ agreemnt, ~. I ~.yi.v.d

.1't. :It c:bviDWIlY uieClrporal:i! i:.rtiii praviaioni which AI'.

o~ oanci.rn to u. here, but 1 t had may t.1nV8 in ~r.. at
4enial of cerci~ it-= and unavailability at dgcg.nt. and

.ii klnd. gr ~~ stQtt tbt ba.icaiiy mad. it .cund like

it was &, ioai Ilort ot a COICO;rt to åti:ct liti9aUcn, i

think h At laiit i:n.. way it cauld have lleen lQghi3 at.

II . CPPEl : I th1n)C t,t th i oS wye1"a who m-ii tted.
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t.ha't \In l\ot .. I.nful .. ~ht lawyar. tbu dr. fted. t.u.
a;reemen1: t:at U now betor. ua. :t Jil n~'t iure tn. .tt.i: 15

-Ð~lr.ly 41tf.~.nt. Lat a. d.mQn.~r.~. a co~~ie of

.xmpl... and Lt dld taka u. .n o~.r of ~. m.,i.~A~.
upb.ld by Your Honor to .ven 9-i thi. .9~.~t.

.u~ nov 'thaC ..a.ve r.ad 1t.r fer .x_pla, it tn-

4.ian4t. wiah to aattl. with th. pla1nt1ffM, thy can only

avoid t~abl. da~q., 4raconian. wor.. than ~cntr1bution.

th.y can gnly avo14 thwt, ~d I c.n damcnstrate tn.~, th.y

only avcig th.t it fg~ .~.-'l. thay n.9cti.t. c.~81n tb1nqs

with the pla:ntitts .nd ther 'i-to 1:at. Ilgi-enent B:pproveø. by

thiii Ccurt. One ot ~-i 15, tor .~upla, t..y have to, th.y

dQ nothing ~h.t vioia~.. .th d.~.nd.n~ joint 4.i~&.

a9'Z'..Jl.nt oi anything t.hat atfiict t.he:t: a9'~.lI.n't. 'ley

have 'to man aur. Uay t.ab 'ttair ..1.. ou't ot' th. univ.r51l.

16 They nave to get alai.. r.~uct1on.
l' On ~haL point. four Honor, on the clatma red~ction

18 point, .oat of 1:. early Httløeat. :L.n thi. c.... and. fltJa't
i~ ~~ly ..tti.miints In _ßt1-t%U.t ea... in general, cønta1n
2 0 azonta, and i't.. 1:..1\ _¡i ~c:.d iil 't1. c:our, and 'Uil
2 i ..rly ..t:ti.._nt. appr~ .b 'lia ccrt i at ieut

22 pr.iimi~ariiy --
i3 TH COURT: PreU;lIirii:ily.

44 Q. o.PZ: ..- pnlbiin.rily# t.he aivaant while
~s tn. .mall amount per IHI'U't lIar. iii ba..rq pdel, it: J.ø
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cippriwec in. pu"t bec:au.. the ..1.. of ~Ø.II ..Lt,ling

d.~.~dAnts are ieft in the gniver.., and 80 pla1nt1ff. b_V.

Qat ent1i- aiiount 'to lCiolc 'I0".nt :er fUture recr:.ry trom

cr.di~ worthy d.f.ndaft~., of 9~.a~ int.~..~ to cla..

meer. r .nd ~O.. .~e typio.i provi.1~~.. .ng tho.. are
typically approved by CDurt. prallminarily and f1n&11y.

~iit of cour.. :I. fru.trated by t:- a!Je-in't that: 't.
d.t.ndan~& have here. wni~ wo~id bind this co~ t. h.nQ~,

and oui- n.nds, because it requj.r.. tbe ct.tan.da.rit. '10 !n.i5t

en an .g~.nt in ciny ..ttlamnt agr.emen vi th u., othir
than II qlobal aljr..ment. On ~.i teaa,

THE COUTI "'ell, lat me II. you over. bit. '1c

what .xt~ ~O.. Lt bloak .n~i"i ~.~ thn qlcbal, by ita

t8r.8, I'll i.av. aaid. tQ~th. momnt by implication, I

~ean, ~.t it, ab. tDday gittinq in calm a.11b.~aton Mr.

'Morto:.ry aayii, yoi )mow, it iii t.ime for lIa to 9.t ci'U~ ou~

Q~ th11 thing. Wht happens?

MR. o¡iPER~ well, Your flonor t ah, my tirat

r..pcn.. to that 1_ tba~r .h, global ..tUuent, if all

parti.. War. 1ii agreemnt, cou.ld Ile acl1ev-d. Tba1; 115 t;i-8.

TH COT: Ylp.
IG. OPPD i An I .~PQi". that I. an aVllntua 11 ty i

and. toe aame eventUAlity Df qoing ti: t.rial Ilnd eithar

viim1nt or loe1ri. S.COftIUy. hcw.v.r, w. believe that

;l~l ..ttlu.nt., ani! that i5 an en. ia iene¡-Uiy
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achhv.d in th... c.... tiy ..q\.nLiai .-ltlemerit. tc _n_ _.~

~o1n't --

'nl COt11"~ NI, wt ti.y :'o.tu' the dire prCl.p.i:

ot .miabcdy whi,pnwing iiajcir int.rnat:LClrili in-~raziDI

orq'~i~a~icn.. A pro.p~t tht aend_ cold ohil1s down DY

spine.

MR. CPPERI 1: iili.evJ Yc:nii- Honor, that 1. .

variant ot ~n- ieve1 p1aYin; ii.ld a~.nt, and iit me

al!dr... 'tat --
':E CCUR~ The qu..tion I ..ked.. tÅøl.qb ib. ok&y i

h. d.cld-a % i v. bad .n~h, w. want tg .~. fo~ . ..p.~.t.

~i.ce. What bapP8l8bei-?

n. ClPPEJ: Ah, I ca. i t think at an¥ sii¡:niticant:
1mp.d 1mat i~c.a~ by t~. .~.em.nt, .a I read the

.qr.e~8n~, it they inter.eYt .nd their respective po.it1Qna,

1f they .re D~ a mind~ and tb.¥ n.va warked cut wbat.~.%

4r.conia~ or nC~àracDni.~ impact intar.ay the a¡r.ement has,

.n~ tb.Y d..1~. at on. mom.~ ~g .11 ..~~i. .t tb. ~.ma tlae

on th. 8~ term, i th1nx ~I~ iiingi. .v.ntuality 1. i.ft
open. An i: can i t think ot a major i~bi.-t 1:0 t:hat

.lngle eventuality.

'I COtn: I VUlt. 'tc ts. claar. Wha't you i i-. .ay in;

I t:1.nl .1&, i. it they ..:pra"eelf nwwotiaw, Wh.~ then i.l

the ,iabiil ai;r..iiant1 .1 mean, :i'm noi: .-

HR. OPPERI Ne, no, I thO"'h't your qu..t1cin w..
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if Mr~ MOntQcmry ..1~ okay v.i d Itk to do . 91cbal

..Lt i l-8nt .

"1 eomu'z Nl'l, I'. ..y;lnq Whu if h. "Y. :i want
t.O lie-e 'ly 01 hnt cur.

MR. OJIPIRMAJH Oh, w.ll, I t.1nk 1n tl. ab..nee cf

'9iola1 a;ir..iient, I 'tink the ahar11'1ii1 _i¡e-ient ii~.nt.

~.~ in a variet.y ot waf&.

i' C0i How'" Wba..... C~N' than bi. ciwn ..n..

and ~h. tact tb.t i~ .Ki.t.? What h.p~.? What it h.
..Y-, w.ll, I Yant tQ ~o it, an~ tIll ..~. book with the..

fc:ika lat.er.

MR. (ip~~ i.t =_ ;iye YCN .ci bypottet1t:al
f 1qura. Lat. 1. AII.Wle to~ the ao,nt "r. Mc:nt.9cury' i;

eli.nt ~.. _ppro~lmat_ly ..v.n p.rcent af the older eh~;.

of the entire un1ver..1 and Mr. Hont~ry a.y. i'd like t~

.etti., .n~ ve _gr.. to s.ttle $3 mill;lDß a pgint, Q~ SOR

nqcitiatec1 :Uqu.. Ah. t.. .ha1ng 1lZ'..:ient. .b., I thint!o

would p:evant h.im frD1 doinq tht ter the ~ollovlng re..oru:

r:irst, uni... wa e:nter: intD that agr.-int with re9ard, ami
they .ze wiiiin~ tc do .0 -~

1' COUR: With evezJ:ody.

MR. OPPlU(lIJU -- ..1= WuylSy .1.., and tl.~"re

willinq to do it, walre wiiiing tD de 1~, .0 fa. ha5n1t

ocrreC1, unl... thA1: OQca:irli, wi..~ Xl". JlmtljQi_ryt. client

face. 18 th.ie d.ten4ant. go;i~9 eo t~i.l, v.i r. talk!n;
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&bout 'te ab8.nç. of ;1cI:-i ..i:t.i.ii.nt, in the .vet L_ _..
a(!arAe ju:i verdict

'JE COtli:: M...ne to?
MR. OPPER: Te tha cf.tlUdarit., thi;.. who 90 t~

tr'1.1, PJr. Mant9'D:Ury I. cl1-.'t i. require d, Py ti. te:n of

th. a;tOlen't --

TKf; CO'ii To =aka. ..pant. contribution.
D. alPIJt; And tl. seJaraoe ccsntribut.cn wClulil

nøL b* tb. ..yen p.~c.nti You. Hon~r. ih. ..parate

eont~lbutiQn i. hie pro rata .har. of th m&r~t .hare of

~h. six d.r.ndants, or tho.. that 90 tg tri.i.

Approximately i in iiy hypat1cai, thi-- t.ai.. the llllOW1~

that he ¥cull! be paying ua ba..1! em ii~bJ~ .lizo..

1'E CC'T: Okay.

MR. Dp¡i:£: I think that'a a fairly st%on;
cUa1ncient1ve. There ar* .0lU othez di.inc.n1:iv... In

ad4ition to that, tbere are acme th1ni_ h~ ha. to ;et tram

U., .~~ tb.n get ypgZO Honor i. .pp~.i that we ..Y ~.~i~.

'mcr. money tor or may not :b -bl. to .i.ach .q~..llUlt. But 1:

think thll i. U- kina of tr~le da'l-9'- t not j u.t.
cantri~~~on, but trei_, d~age .f:.~t that ha. b..n

~.9otiata4 batween the.8 d.f8n.n~.

TH COT: NOW I want to talk tor a secDnd o. ~.k

you . ~'5~1().n about that trBi. claqu i l1tth :bit

ditteranc.lii. It)'ou win, it we ;0 to =111, Vfi ClUllt Wgz:x
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Qù't .~y kJ.nc ot . r...enabi. r..cilutior b.tw..n l\O\ ar._

u tai, we tq tb. ca... You hiiy. an Dpd.cn. or & pc...u i11t:y

Qf t~11n; you~ daag... ~o what .~.nt, if at ell, ~O.a

thi. pr.~~ial a9r..a.ft~ i imi~ fau~ CDa~o.. for tr.~l.

du:aps on a voluntaZ' -- i VU". on thlil:t ."l'll.i-
set.-tlei-nt b.ii:a? '10 what _xtllt do.. tbiii ILqi-.ment.

d.pT1ve th pia1nt1ii clams Qt pDs.1bl. re~QV.rie~, 1~ It

all?

MR. OPPRK: It there'. . 'tavàrabl. jury vardj,ç-tl

TH COURT: !..f .ir.

MR. Ol'Fi:~: I ~gi1'1: D.i.1ev. 1t. dQeIl.

'1 c:r All right. IMc.u.. ~.n the aqre.iint

is n~l i, 1~ h.. n~thin,' ~ do wl th vbt.v.r v.rdiet i.

han..1I dow 1:1 tho 1. ii court.

MR. OPPERM: Dnd.r tha i.~. in a nundred y..:. D~

unbro~.n pr.~d.nt, and by t.h. v-r t~. o~ ~h. sn.~n A=t
a. lil1and.t!, ir S.crUQn 5 of 'te Claytc: Aèt, treble dQ\96S

.~t~at1c i. joint .n~ ..veral li&b111~y b.C.~8. ~i5 ia

i.nt_ntiana.J tort, and ...n a. .~h, tb.~ 'ii nc ..ciap1nq that.

rue .

I v~id iurt~ ~~8, of oou~.., .nd would at trial,
tht tb. ax1.t.nø. ~f ~t. .;r..nL ~. further .~i.t.no' at

th. ~ilicy at tb... go-called c~itQr. to ~qre. àaon;

t.....iv.. tc a"'c1i: t.b. impact

'1 COURT: i did not 1:&1.. 'te qua&Ucn with yeu
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of whth.r or not .thi. 8gr....nt 1~.-i: i. .om.~n1n; v~ a

r..tra1nt. 0: t.rac!i or ev1dinca (It cCll1ua:Li:n. J:n.it i tr-st --

KR. O~l But a.sua!l';. v.reict _.
ir C~2'~ -- ¥CN oom. \Ii' wJ.th ~.1: tn.ory.

HR. O'PIJ; "'sWlinq ll ve~:Ict, and that vu
part of th. r...on, You HOftor, w. fough~ .0 hard ~c ;.~ it,

a.a~1n~ å verdict, I don't beiieva ~i. a9r.~6nt, a~r

nume~ ~ne, waald affect the plaiftt1ff'. .bili~y ta cellect.

no~ do I b.11~e ~~.t it would be b..~ to~ ~cr. thah 30

..Qcnda by a court 'tc .neld' on. ~t ~h. ¡gain; ~.f.n~ant5

from p&y1nq all or wb.~.y.r PQrtiøn woul4 b. caii.ctac! by

th8 plainti tt on ....i-1on, on theii- ....rtion th't ttd.. w..

cioiit.r 1bl,t 1 Qn.

I tb1nk 1 t' . r frankly. Yc~r Henor i . tter -- certainly

at1... tl. si.~t'.. C:oul: :uU,nq in Radcli tfe. I Lblnk: it i.

çl..r ~.YQnd &r;Ue~t tht con~r1but1on wiii not b. .llowed i

will not b. upheld, Ilnd 1n f.ot: 'te WAy 'tat tho.. ar;iwun'ts

u.ually Q~ up Frior to Radcliffe. &uch .. in N.t1on~i
Nau'tv in tn- J:1;h't ci~oiit. ud em. of 'i hvor1t.. c:....,
ccrraa~.l. 1~ th. rlttb. whiCh foiiøw_d Radci1t~ they

Cf1I to an appe.it. ggnciUl1on. wbat happenK v.. de:i.n4Intø

voild ...nd th.ir complaints ~g ...~ a mul~1plic1~y of

e.o.. comlaint. for c~ntributiDn, sO ~b. Court vould b.

¡;r...nted, .a It i. pr..i-t.i: by t.ti1. a9%'..;ut, wlth th.

pro.p.çi ai continuai multipl. lawsuit-. Each one 8uing th.
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others far thdr pcrd.02 ot vh.~iw.r ~ey had 'tci payor were

touncS l1able. Each 1n turn .uift t-. other. on tie same

US.ory l .aci 111 turn~

~ C~; ~.t.'" aU rli;h1:. In thh c:.. i have
that pZ'cvid.i1 foZ' =y by 'te plaint.1ffa.

MR 6 OPPJU ~ W.ll, !tDur Hanor --

THE c:Ts On the bad. ot now hllV1nlj a8IiW1.d.

ev.ry~Q~Y .1.. I. av~1lDbi. ~1ibt- .,a1nse .v.ryon. .~..,

tb!e ~a8. baa a8p.ct~ or a ..rry-;o-~cun~, i O~ chase tn
boraem t1ii i ~i8.

tm . OPJEl; i: clein i t th1r.k t.ba1: i 11 haW8 n l

thouqll, tQI' tni" r.iui;c;i

THt COUT: Oh l I hop ncr ¡ Mr. Cppaan.

MR. OPPIJU i .J tht' 8 p~obably the in."".r to

lS tnat, but 1n addition to that, 1t Atrlka. m. thet tb. ~...gn

6

16

17

18

19

~O

2.

22

23

Z4

25

that that. i- not. lik.ly in ~. cas. af plAinti t:s, 18 V.

were poatulotinq h~. ax.ctiy what would Q.~.e ~&'t ~=

happen. That. is. M asre.ii.nt bat:v..n the nonllettUri;

d.f.nd&ftt~ tht pre.neii ..tti..nt. If platnt!ti. 8.ttl..

the Courc w11l niv.r b- gontrDnt.d wltb the pD..ibiltty ~hat

this, 1:bllt Di l;t'oup WClulc5 li pui-uinq "cciwab it.-

...ocht1oiil e.rgwan-t&, thOl. i1Øhn cit Ut &s.oc1atiCln an

'to.. theo:r.ieii, ;it th.r; Wt:re . Httlem_nt.. But i' b
.xact.iy 'tat i-sult that: 1s 't. 1Ie~UIi.nt 'tg ..t1:1-i-it by

ra1.in9 .om.ein; not allcwd in p~l!ø policy, and eiearly
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110~. that i. acb!evad o,r att-it*d to be achhvad by -iGU

d_t.ndant .9r..~.n~.

TH COUR2' i All rii;ht . Anyt!"; furter?

lØ. OPPI:RK1tU liO, Your HcQ:r

~E ~1'; i):ov you'd 11k. tg lIaic. p~l1c polley

iirvi.n.t./ anlS i: lC'. 't h..Z' othUl, ~i.~ li\1lic polley

ai-;u.an't. .i . very bi-d .i.-e. \I):on \lieb I may writ-a, and,

.hi fgr tb. ncnc. ! think I Çan % wi~i da~er ~hoe..

MR. OPPER ~ Tha.k Ycn, YDur HcnOi'.

THE COURT: okay. Morrini;, M1. Mont.9cnery.

!G. MOGO~: Morn1n9~ your Honor.

THE COml.':r: Mr. Mantgo&eX', th,l, .orninq yw have

been ø~rg=k .. 1% ÐY . ilgD~ gn a ~~~. and ~.alize tb.

W~gn9n... at your client'. way., and yo~ now have d.ci~.d

tlii'ti t ii ti'l. tor you ~o c:ha't ylth Jt. Wildtant, baes'L..

ycn JcOl Ki. Oppe nin ia tCl 0 t01qh. but you WUit. tci CUt. Il

..pa:r.~Q d.ai. c.n ycu qat out?

HR. MONGOMY: ~alut.iy i Your HDnor~ and i 1m

ncr, .y cli.nt. would not be auj.ct, .. Hr. Opp.rJUl

lluggut.d, to pcitan.t1al liaiiUty to ahnl in .. jud91.nt

ultiaB~.ly .n~r.d, it one ~oul~ b. .n~~-d aqainst L~

~øa1nln9 c!.fandant.s 111 tn. c....

TH CC1 Pl.... eiiligten ~. opemin iU t()
why.

MR. MONrKEY t w.ii, th. prov idar:'s in tn.
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alj:'eniairt t.hl't rall't to 'te 1niU\'idual ..t.t are very
~¡..rJ ~hey r.QU1~. only tn.~ -- .1th.r ona ~ln9..
It I dan I~ iive ~ gonfrer.. notice that I
thb, t..~ 1. to ..Y, 'tg .~IJ .1ncU..J.c1uaiiy

pi.ci1ntif'b. 'ten :t JI1._t.., in i;onnelon with . Migot.i.'Ualw

\l1'C ~ pl.in~i:tf., :i mu.~ .xtnç't tro 't

a;r....nt. .
On. 18 they mu.t aq~.. 'to zialc. tie .,:ff.~ 'th*y make ~o ..

or the deal 'they're wiil!nq 'to ~. with m.

th, all i.. othu de~.nf:.M. for. p.r104 a 45 day.,

Two', i muat, they mu..t .tiN. with m. t.o ah,

a parcanBg.f Lb, :.p~...ntin91 ~.ndin u.p th point ln

~ime vb.n th... ~got£.tioß. ~~ pi.~., ~.p th.

proportionate ..l.. of DY. ci1~t, 80 .. not

oonf~.~. in ~r..'ter j.oper4y t~ ~.Y ~r. t the mODent.

"J COIJR": Øecauøe of yeur having

MR. ~ONTOMEY: Ri9ht..

TH Cot: All rii¡lit .
D. MOHTGOKEY= Thatl.. IUttfir of pr1C1.. They

may ch.rqa me :D~ tht. I'll t_ii th~ I 1m g~ w111ing to

paY'. ))u't "'.1 11 n-iotiat.. that.

"n CO: b.umng tl lIg.-i
iigre-iimt. that they h.". màd. thus tar, cai InQ thou iin

\I_'t:-ali &9reelient, yal. would _ p\l~1:in9 in MljcR1at1ori

fat' a c:ovstreall a9'Bnent. Whtever hApptn 'to aa will be
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mD4. availabl. ta yogr ~Dil.a;u.. An~ ÇQnt~. .8. All ..~..~.

1n what r..p.ct i. tht in, tl~.t or .11 it at all, ~c.

Whit eftan.t 11 'tl- a r..tra1n.t cr An 1nl:!ca 1tm of

oDiiu.i~. beavior Oft your ,,~1

MR. MOJrOKERYI ".11, I ill1t tba it lIn't a~

.11, You Hono~. In the t1r.t piD~J ~1.! a~ adver..riai

r..pon.. to Qonduce of ~ pia1ntltt.. tiff. bav.

=0..11 . ..ttll1nt .tra"'i¡ of .vat ..caiat n9 iiarket -lara

dollar amount. for 8UCC...!valy ..ttl!n¡ d.t ndant.. Tbey

have no~ mad. any ra.i .tfort to .pp.c~ch th defendant...

a whale to try 1:0 gat . global ..t:tl-int h. e. Qui t. th.

cCfl~rl!ry .

FS'01 Ch. Va:: J:avirminv aft.I' ti. oourt .\pp..i.

d.ci1s:lon CIJIe dOV,'th.y m'cl thdr .at.tløii t .tnt~c¡y vary

cile-art YO\ abouli: :rh 1: tJdr d.ooi'. becau e if yeu dan1t

you' i1 be ieft, and it viii CQst you, ultima ly the i..t

p.~.D~ 1.tt will ~. charg.d .n .xo~b1~a~ an comlataly out
of sii;ht. co.t. af ..tti...nt.

'Z COtJ1': ~t a strange and

D. M0RY: Eiccu..."7
iu cotm'i; I .aid what 8 øU'Mqi- i! shoOking

.~I:'t..9Y .

MR. MONTGOMEY i W.U, Your Hemor,

:i1ri9' .int.o court anlS ilay, Your HonC)Z', you

thl. r YOy have t~ .~cp th11 trc happning.

. iUd. It c:cm.

x-i¡ 11 t:i

15 is unh1r.
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~h.t Vaa .~ adv.~.aria1 choic. on th.1r part.

TH CCT; ooy .
MR. KONTOlY~ Tn.aot'. part ef C1\iZ' adVU1Jadd

.Y 81õ. They · ve 9 ~ .om iaw J;e. Lnd 'tll th 't '1 i v.. tn-i
the 1.vera9. te try to .chiev. 't.t. O\i- 6.; ..:i.n't b aii
adv.r.arL.l re.po~.. ~o th.i~ ady.~..~i.l p~ i t1øn. !t.. an

.t~t ~o p.io1t: 'te nfel'd.anU ta i50 . va:- .t.y (;t tb.inga

an~ ~o balance th...~ en. i~t.r..~. that are i~volv.å hare

a. fer e. the defendant. &~ cono.rn.~. On. to xaticnally
cD~8i4ar wn.th.r ~c cgnt1nue to defand th1. ...

THE COVR; What proision i. iude ~ by ~. wily. it

at .11, fer the ccllap.. of that le-day prDV .ion &. w.

app.g~h t.1.i date?

MR. MONO~Y: W.L1, tha 45-da, p Qv1.ian 1.

no't --

T' co'll I queaii what I'm wond.r ni; i.l i. unó.r

the t4rm of tbc! _¥.-iim l a..wiinq w. ;e on the
iSth ~f Ja"ua~t are ne;ct1at1on- oyer on tl~5t of

Dlc*ler?
. MR. NON'KEY: Y811.

1,ndar t.. t.an. of th_ ai¡...:nLl that parto ahart.n..

~ COT i All o~ . .u4an i bad t . a.n.. ther.
can't po.aU~ly be . .-itloent att.r ~. f1 of tlc.er.

MR ~ HOlnMJRY l ¡ ~hi!'lc .l t 90e.. d to 41 b ci.~ .

'r COUR i Thilt i. . 1IClh bttt_i- .
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MR. MQNTGCY: I can't reAleZ' pr-.c.1..1y ~.~.w...

~. had 41fr.~ftt dra~t.; ~ut ¡ ~b~ 1~ ~.Y qg dgw to 24

hou~. at a Qartaln point. 50, no, ~.t ia nøt an imp.~1~.nt

'to tbiii p~oi;... 1I't th. lnt._:-..t. are ~o giY. u. 'the

opprtunit.y :ntlonaiiy to conaid.u wh.~r to defancS th:l-

c=a.. .nd t,;i .õuoat.. our..lv.e on 't. f.c:-t. wbi~h W. haci not.

had ~11y tuii d18covery prior to tha Co~rt of Ap~.al.

d.ci.icn, and ~ hive b.c~ .~aca1:.4 en t~a t.~..
w. a~. ~.tt.~ .~i. new to =-ke ~ d.t.~ln.t1c~, should

we c;c forward. 8houl~ Wi .etti., hov :iucb iii th:l. ca.. worth

..ttl1nq for, and .1~i0 to baiance th. .1nt.~..ts cf . global

..~ti~.nt, wn1cb would h. d..irabl. i~ ~ha overall, .9~1nct.

the int.~.t. of !ndivtdual ..Ctl...nt., &n W. oi..rly

prO\1d,d tht uch cleien4ant., .1qnatciry t. this iqn_.nt,

.ay enter intD individual ..~~l.m.ftt.. Ind.ed, ve IV., ab

THE OotT: i.t Il iiwing you tiack. Kr. Op~m.n

ca.t. a. 'te gr&1:..1: cif çaat:rei8 1:h.. 1'11); that you do

.e~~i.. you do cut a ..parate d..i l and then you haY. tbis

Urr1bh cverban9 ot what ba¡:p.n. it on or mou Df you:

aolle.que, ;ce. t.CJ trial, g-eU iii.u.qhtared, and you yind up

hav1l' to put in an ac1cUUDnal cbnJ, in fac: t.rall1nq.

eo tht _x1.tf Do.. that pr~.peot ex1.~1

MR. MONTOMEV= Ho. i;h~ only c:1zocuatance ~nd.r

which that would exi.t b .u .neone w.i-e uninbllligefl't

erOUg'ti ti: .._tn. ..parliT.ely aDd ii~t oQtdri ti-oi the
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plaintiff. an aqr.-=nt that th1- ~~~.n~.9. that tn.

.;~..~.~t provid.., .h, i. ~.mo~~ frG the plalntitfa i

~.inin; çi.~. avain.e the ~lnini d.f.n~an~.. That 1.

all that you d..g~1b. Va~l~ p~tn --

mE CDt'1: i- t.hat ilt tact., bow.v", a wiy ter
tbt particulr 4.t.ndaft to ~uy 1~..if cut gt th. ~.ai

p.il a.p.o~ gt the anti-tr.~ iaw.'

MR. KONTC¡OlRt i No, i ..an

THE COT~ I. lI.an, by pi-1vat.. Ilgz:eeient,

b..i~iiy, e.n thy obviata the con9r..ø' det.rmlna~1cn ~r

jo1nt .nà .~.~al llability?

HI. MOKTOMEY; No, w. i" t.i Jd~; "bout an

. .1ndivid,ud ..ttlemant with the plalntiffa. 'r. pia1.'t:UtJ:

.~. qctng tQ extact a. price, tb'tls goin9 to be . barqa1n

price. It'. VDin; ~g invalva all of the :.~tgr. t~.t

'con;re.. hai lalG upo~ them .. 8.ttl~.nt i.ve~.9. aaainat

defendan't. An ti'u~t'. 901"" to ~ .. n.acit1a-td 11...1. 'I.~

praabiy won It, unless th.r.l. noina ~c th.i~ C...,
v~b i. what 11= gølng ~o t.ll ~, Lbf pr..umly won't.

WI, per.i't aueh a ..t.tliriq d.f.Dd.~t to ..c.pi t!g-ia, ah,

cost..
TH COURT: AJl r1qht. TO wM't eKt-lt, 1: at .ii,

does th. aqreUl.nt allci B nou.ttlar 'to vtc 0: p~...un
yeu frDm m.K1nq yaur a;reement. to q.t ci,,t.?

MR. KON'Y i In no way at all. The only thine¡
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tba~ I have to 40, ~ .-. wall, tb oth.r way to engi_

iM.lvldlil .e~i:l_e. n_gQt.i.t:ion. b t. vat . _o-calle/S

tan-dAY notice ~.~1nat1~9 tb. .f~.ct of th- proviaiona tbat

requira that .ny d..i tht I re.=b with the pla£n~iii. =ust

bi oft..ct ~n.:rdiii t.e fieryDi:dy .1... If I aive tbat

tan-day natice and i wai~ the~ ~n day., i CAn _piak ~C1

them, en'" :r can make . 4.al wltt 'Ue 'tt they dgn't have

~ otfir to .varyone e1s8, .n~ th.~..s nD way tb.~ my

cgnfre~eB can atG a. i~o~ doin9 th.~. We can't _top eocn

cit.har frcm do!n" that y '1iit'. the w.Y t:he a;rH1ant waa

~u1it ~o maka .u~. that we each h.~ the ri9ht to ente: 1n~c

an :Liiàl'1 1dual ..t:t.le'-i't.

TH CCUR~ All right. 1) you agne with M~.

Opp:ma:n 'that thb 1_ ult1matal:i qo1n; t.el ll. . detl:r1nat1ol'

which 11.. wltb ~y Bound di.cretiQn?

MR. MON'~OKRYi well r no, ...'V. r..i..d tbe

arqwi.nt. in ~r brief t.b.t the Ctñ baa no juris41aUcn to
c:gnli1ci.r the vaUc1ity ot 'ti. aqz:.-iim't. Tbdr l"..ponii. t.

that., .n~ we _aU that they i r. :l .ttitot øe.~1l'; d.ac::aracCl%j

judi¡iit. me1i- ~eiipcm.. 'to tnt i5~ ...ii, thi. ialll!

""1th:!n your powar t.o aaaq. tu proceecl:Lr'., 1h .f'f-.t..

!E COU i AasUDinv -- :i will t-ll Y0 that i lU

p:;bally not r..i exei t.ad a):oll YD~ &I'git.t. It a~ga 'to
JI as I look at: tl. 1aw o:n deciaratory jWgl.nt.r i: ne.cl a

llot:1C1J' or & pl..d11'. Z vat . acition Dr II pl..1Ull, Wbe'l.1
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Oi' r:Q~ y~ want to c:.ii it, tangO _ decl.rato~ 1i.ll...~~..,

.~ø ¡ ;et to øan.q. these ç.... p~~y t19b~iy, it ..vm. to
me. Soiii-ody.a ggt to.

D. HON'OMI: W.l1, i i 1i -- .)(c:u.. me.

TH COUR: 'But. I wi 11 i i- y D1 -ikè the -Z'ant,

hl.1t I "111 ~.ll you t.l.'t. I ha". .. ha" tJ.me wU,h the taC!t

'that itls axaer.iy _ Cleciarat.cn:y ~1I4;m.n't. but ev.n tenaiiiq

it. 't.~, I Ive certainly got. a ~lcn, everylSy ...ira t.c
knew vn.'t ~. problem i.i w. have the dgçua~ w.ii

identified, and ev~body ..~ to have briefed th.

qu_irtlcnli .

D. MClNTocxay: W_U.:r 111 stand on t.e br1a:r u

ta~ .. d.c:ia~.~Qry judgm.nt la conc.rn.~~ I ~lnk ~. g.~..

tt.Y uily on i .a Vt pcint.ed e't, are ca... in vh1cb 1:o

pirt Y , . p&.J:y 'to '!a .qr....n't was clal i enq inq. t:h 8

89l'UlIlnt. They i re n~ il party to tb 11 ai;...n't, they i ra

na't a benef1c:iat' 'to 1:i8 .9'reUllint.

S.conoiy i I queat10n the .x1.~_nc. of any cgn~rov.r.1

her_. SU~, they' v. ra1s-d 0 ~ontro.r.y t they ..Y 1 ~ IS.
con~DVar.r, bú't theN '. no r_l oonci-eu, aa I ... it,

b..i. fo~ ~ controersy.

'r~: Le =- of1'er -- i.t 1D otfer- .
au;q..Ul) th.t. I might w.pact would cm. tzooi, ab, tMt

1114. of ti. t"QI. Bow ÙQ~"" ~.. CI...II .rii 1... l1uly tc
..ttie, and th_raforB W. haV. ~ po..1bl1ity cf mult1ply1n9
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l1~1,.t1on O~ prolon,1hq it. and tha~ repr...nts .

CDn~.DV.r.y in th. ..n.~ th.t ~. ~.~biic is int.~..~.g in

gettinq tbi. ClU. finiahd up.

JG. HOOK'i; 14.11 , t ~. abcut to ..s1' 4 I
undi-.t.ild You Honer ha. 1lanag...nt POlt;., powrs to .
~.n.9. ~ i~t1;.t1on ~.~.. ~~or. you. ¡ WQuld subit

that tho.. man.a..~t powers 8hould net b. ~.r=i..d ta
.

intarfer_ with tb .4v.i-.~!.1 .tra~i.. that are d.v*laped

dtJ.r !:y ~. plaintiff., ind W. have. &. I say, "'ii havenlt

.aud. you t.o 1nt.~.r. with tbo.. am) ..y, well, they cazitt

do the. t. , that.. . wia 5.:i 1:0 t.i: t.o :i tchet 1i .very 81nc¡l.

defendant, i.ave the last poar fell. hanq1nt out to dry.

And likevi.., % subit ~.t you .ft081~ ziO~ .xerøi..

~Cl" poer. ~c int.erfere with ou attait. to ctrqan111 aut'

d.~en..1 ~o 9ive y. an appD~uni~y ~Q cond~c~ a ra~1onai

appraisal of th. 0..., . rationai parc1cipa~ign in pretriai

preparation .nd, if n.c..Bary, tri.i, . ~...Dned an~

vDluntary app~o.db to ..t~lam.nti .it~.r in~iv1~.i or

joint. ~ piaintiff8l b..lçaiiy, thougb th.1~ coercive

tactics, bave t~1.d t.o d.p~lv. UB of ~~.., so w. .v. touvn~

back, not by ociinlJ into t.. Ciwrt And .-kizi; tor th

CWZ1 i. ....ht.noe, lnt by wi:lft wn.to h . v.~ --

TI OO'I: Wht coulil you b*v& ..ke~ otnar thl.ti

a.king _ ~o cOlIl thea to'; ~ aM ...k . global
..tti-=.n~' ¡ ..an, ~..ii.tic.iiy --
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MR. JCONTOMï: W_ll--

TH COUr; -- ~1v11 and çr1~jnal~ .nd in i~ct !n

Ilcat of the :rar..ts that i: tv. ev" h..~ ~f ,the :apar:louli

voi~ pack 9.ft.:aii~ ~ri.. to pl~ck oft ~. .m.ii..t and ~h.

vea~.a~ or Ch. 4..r until ~y fi~aiiy ar. 18~t with Dna

..lene which they can olltn1mr. ¡ de) not. cf CCli.. cS:-a.. an

Bftlo;y, hut I know the pear vlattm. w~ich are arrayed over

h.~. wi~ou~ . giftQl. ~.l.n.. i.~.r, you know, to atand fer

'them, b~t having- tauch~d. on 'tat., you knDW . .VaiÐody kn;~w.

tb. tr:-.1n pull. gi¡t ariiS you i:'" en Jiii.iara, i1t i ...t that' II

'iml't ~. pldnt1tt nys.
a. KOllOMZY: An w. hav.n t~ cci. in tc: cClplain

abci\.t that. aut by tl. lIlU t,ck.n, they .hOlld not. enlbt
your aid to i..va us with øur ~iii.. ope by th. higbw~y.

i' c:OUl: All r:9h't. G... . you knCn, thiii iii one

of the.. caiie. wen my h.ar i. broken 0l bot~ i!dea. i
~V. ~h... w..k ii~~i. l.a. ov.~ her., and t~e.. pc:o~

li~tl. d.t.n..l... cr..tu~.. ov.r h.r.. All riqht.

MR. MOITOKY: i:t me, in thl!t. raqard, ht. 118

~uat give you an .x~~pi. at the kind gf .jtuation tht

pO'.D~iaiiy b .:nvoiv.d hu.. M1cbi9an M\tuai 18 l:ne ot 'te

d..f.ndanu. Their iir)elr ahaE'r aClc:ari1rig W O\U' .xL~1t

bere! is .01 perc:ent. I think 'thay wre aOl.thinq like 15

in-u~ence poiici.., vor~. Gap 1n5~~.nO& peliel.s, in the

.ta~ of Minna.aU in tha f'au.r-YMi: period. in lit1qaUCln
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b.~.. The1, aÅi their CE'. dapoait1Qn va. taken ~y ___

plaintiff. on A~~8t i5th, on4 ln that, ~n, the an.~.r ~o a

qU..t1on waii given tbat tidr surpius, 01" th.1r fl.t wo~ .i.

$222 mUlicm.

Haw, it XiCb19an Mutual V~ ~. 1..C d_t_ndant ieft ln

thi. ca... and _ii th. gtbr 4.t.nd.n~. b.d ..ttl.d en ~
b..i. that the earlier ..tt11ng defendant_ ~av. 4on., nameiy

withou't takinq out tt-ir ni.., Klc:iC¡An )lu':u.l would be

.xpo..~ to i1abilLty tQr all Che ..i.. Whicn are within the

8COpe of 't. pblnt.iU.. ~alm. 'rutile, att..r uulin;o.

1... tn_ .~g~n~. of ..t~ieDent- that had ~_.n pAid ~y tb88e

ot~ d.fendanta.

Now, tb. pldntitfel .t~i:m.y in thb i:çodUcm took it

upon hilddt 'to uk t.he CEO I): H1chi;an Kutud tl. !ciiow1n~

i;..'tion, on paq_ :14 ~ DO you. knOW Vhet.h.1' Michii;an Mutual

ha. mad. any 4_t_ra1notign ot wheter or not it can

witb.tand . jU~9Dnt 1ft thi. ç...7 Anewer: NO, I do net.

QI...t1cm: Dc you. kneN what would happ.ri in t.. event. 'that

th plainti!b docui.n'ti- . judgment. lg&1nlt. K1chii;an M\ltuai

in e~~... Of YOu .~~lusi

TH CO: :i"t ti. wgr~ v.. docket..
li. MOtn!;OXY J I:~cu.. ii?

'11 COTi I bet. t.ti. wcrd vas docketed.

.. MOli'QOHY: lot ..ya dccwn-Ld in tl.

T! c:ot: '1ha t t. c1os.. .no\.p. D111 'Ce qu... tion
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pl.a. without. obj.c:tionl.

D. KON'iOK1/; Ng, t.~ IS 101 colloquy. And i
tbir:k no an.we;-. Elut t. qu..tion v.. ..kac1. Met the point.

b --
'1 COURTs on ~..t.ii: va. S.mpl1c1t in ~. nUn;

of the iaw.ult..

MR. HaHTGCKE~ iixec:tiy. Bu.t 'the point h,

we'ter 1:he otMr d.toc!ants had ..tti.ci cr not, .VUl if 'the
Dth.r d.ten4an~a had not ..ttl.d, th p~.intiff. oouid haY.

plugked Michi¡an Xut~.l ø~t oi . hat and 90n- oUt. to caii.~

.. j\Ufian't a¡.in.to M1eb1qai Hutu.al .lone, and vhat. ". l~_

tn-1iig to do tire is to pe:n1t t.. prDca.. to ljD lorward iig

1:at. 't. defendant. ha.ve th. gppi:rtunit.y t,i; malt. _ voluntary

eboica, a~ informed choiC8, .& to What the v.l~. 0: thiø

i ."sui t. i.. ~lIthe:t it i a wor fu..h.r ~.t.ndi.nq i "hath.r
, it 'a wart ..'tta ng i Vi~.r 1't h.. tc 1:. 't'E bid to

c~ciuaion4 or wn_ther 'either 1ndividuaiiy or jointlY we can

apd &bould .etti. it.

'l COUI I.a yoU famil:lu v1tb cu.. wha"
ot:.~. of rr c;gll..~.. have i-nmi~t..d such an agraa.nt to

.Ca:4?

IØ. MDM!'l; Oh, )'.... 01\, y.a. 'lh.y'r- cit.d
.i ou bri. f .

'l ccTI I MOW thit.. Rave you reii: bath of the.

ea... which are cIted by your ooii..qus auggs&tiDi ~at
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as .

they can i t.?

D. MON'GOMEYi Hell, th ... ~Z'.I. t:. cine i;..e,

th. dupant/Plaz8 ca....

'1 Coti Y...
D. M.GOMYI '!at'.~. anly cine :i lii .war. of

~h.a~ 'tey cit.ed.

TH CO i ¡ unciarstanli 'tan i. aneth.¡-
I.pUDli-ied ime.

MR. MON'RYi K. cU,d make IiQl. ~.i.~nee t:c

TI CCU'i' i 'lti.t ~ us to call. to ma tn 1. lD rr 1iig .

MR. KO~M!Y: In facr ~.Y c1t..d a c:.. 1:hat
\lpholllii an agr.-in't of this aort_ tbe i¡aber ShiDDina

(phonetio) e..., wbl~b ~h.y o1ted in their r.ply bri.t i

.itheoQc¡ .it. lioli1 th.r.l. nc eon'tributii:n 1n imt1-tr.t

~.8a, it ~eni.s a motion to diami.. & cia1ø ter indemity

or contr1b1r:Lcn. And 'ten w. nav. _.. we h.v. qu",t.d .ii

e!tad t~. ccnq~..1àfal c:i~~..si the Uni~.d Stat..

ø.partrr Of Ju.t1cie in l'l15 _iou. J;~i.: j,n tbe '1_:iali

Indu.t.r1.. ca.. .~

TX COUI: The ca.. d1å l1: ul'tluUily turn on tha'

gn., how.ver.

X1. MONTY: Nfl, tAt-ll ai:rnçt. What I'ii
..yini i. th:-.-. a lar. body ot 1:t...ture _\\crtini¡ t:.

vålidiLy Df .hari~9 .;r.~ta. lapliçitly .t i...t the

Ma~ual on CaDlex Li~laa~ion. and 1nd..d --
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'1:E OotRTI if. _nual 1. 4Il1Vht.'ul. Th-

."17. ~.Y .:xi.8~, anCS 'they .natim CI. up, and 'th.ie frD.

'Ua't one c:a. -irqi. all1i:5 t. anyth.:n91 and --

HR. ~'t: td;At. aut. ai=ually 1:.
exlanation ..__ t.o b. ~ ... I. .. aither I

ju.tificat!on or an .~1.naL1on tbat ècft'tri~u~iDh t.n It

n..~d, b.ca~.. th.~'a -- tb.re 1. .0" way, .ven thQuh

it I. .hDrt of an Aetuai ri.;ht of cau.. o.t action f~~

cantr1but1on, t~8~ ire 8~ way. 'that det.nd~n~. have to

t.ry t.o i.vd 'the play:ln; Ueld.. W.'re not lev.Un;- ~e
play1ng n.id. w1~h 'tJ.. -h.rJ.nv a'P8-ln't, i: certdnly clan"

'iart th Caurt to .çac't 'tat.. w. cio:n t t. .xpac: that w. i v.

levaiad i~; w.'V. tried t.o tilt 1t. b.çk . lltti. bit..

TH COtm'r: l'au 51:111 labor unlS.r the .xtracr4illiir.

d1!t1culti.s that confront you an G requla~ ba~ia. All

r1~ht. Afyt1n9 else?

I' . MON1GOKY: Va l I t.hi.nl net, I had a vhCll.

~unc~ or na~.. her.. i ~id want to .ay --

~ COt.~: Qot iny -.r. good en.. i yoll jUlt, rni:

't-i off.

HR. MON'oJURri Ha, I don-t, plan to juit n_d my

not. off, bu~ I did vant ~c ..y, thl. aqr..ma ia net

90ini¡ tci crete .Any turt.Z' Ut.igat:1on. MY d18put.a that;
v. have Amo; our..lv.. wiii ~ settled in .occr~ince with

th. a9l...ent under arb1trat.li; proi:..dlni;_, anlS tb.tl. --
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thl.~ v.. 'part of 'tha pdDt

7H CO~ That.. 01. of tho.. fu01s, i..~ 'iorca,
COW..i, an" you kzow it., and eo do i.

HR. ICOX!i '!e ldlli, ot øouzwa, v.. to rtc!o,ee
fUrter litiq.tian and r.4uce co.~. and mike ~ Whole

iS:ena. lU.1vaticn ID~ .t.i-.&1Une4. 'lnk yg~.

'l COUT: '1hank YØ\, coun..l. m. ccurt iie
lirst ~~ ill, i lndic&t- y..t.rday, but I want tg maka i ~

putlic ard put it en ~ ~.ccrcl, ~a't ~. Court .... pi....d
at. the 8ti-anc and iaaleus advocacy .how by both aid.. In.

the1r pi..ding., and at ~. .~ tta. v.ry pl.aaed that ~y

rtn.ct.d the fi~.st k.nd of Ut1;..ticri among t.~i'.t.,

nl9blY ç~p.tant, and highly qullfta4 l.wy.~. ~ho ...r.
repreae.t11\ tbdi- client- aDe u.1:nln1n9 tlir rale ali

~oun..l to . CDU~, and I ap'r.cia~. the quality work an~

16 the pl...in; a.pact at. tne FieadinqJ. I ~Qa i ~ .. i qu.~.

17 tnat's abouL enouqh. i julit. waned t. t.ell you I va. hippy
11 tD e.. i~, .n~ ¡ anjoy.g 1t.
~9 i hive r..4 ana' ~.v1ew.d the pl..41ng- ~n all .i~.~. A.
2 C i: 1nIUc;.~.., i h.d not ncai v. 1: cth.:r i ~II. . but. th.y
U an not JIat.ul'. rplly. befo:ie .. .1: "t1. moi't. ':e CtAX"
~2 1. not anti~.ly un.ym~.~io vltb th. plaintl tts i
:21 aqunta, but. tor t. aant tl. cou will d.çlin. 1:/.l.
24 pi.1nt1tt.1 lnv1~~~ign ~D vold the d-fan.. sha:ing

25 avr....ne. I .ay ult!~t.ly d.t.~ln. 1~ app~cpri.~. ~D
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i..u. a written opinlQn an th... ..t~ar., but i w~li ~~.

you what:t 1D my ow li.:nci, 1i1~19ate. &'Ia.inae ~o1nc 51;.

comiex litigation 90t ita n~. &nd . manual ter v.ry

goo ii.on. It 1. comple.. It. ~\orn" on ita v.ry apecifii:

aid,.. I c:an ...Uy Gonç.t.. gt . .iLu.t.ion wb.re thtr. WII

eoun..1 fo~ pla1ntttf. wh l.~d th. .kill and the .~or of

lJc.. arr.yal! b.fonl !I~. I recu:ic¡nii. of co\.:r. that 1n .

cl... action li~1q.tion If. r.aulr.4 to ..k. an ind.p.nden~

4.~.~ina~ion of the gomenoe Qf ggun..l. i ha4 nc

di~tlculty in doln; 80 in thi. Cl... i ca imaqi~ a
s.i't\llt1øn 'iha" an _!Jr___nt, part1C1lllr B'ir.inent ml¡-ht Qei

5g gnargtm on .1t. uni- ar ..0 limitir", th't it 1U9ht w.ii

3Dak. ~..scn.d db,cu..1on hC£mceivUli., but "tat wo~li 0. .

.pecit ic .qr..m.nt i and thi. 1. . ap.citic a;reament, and i~

my mineS 1:- Ukelihggd cf tliiii a;:re..nt. _i~fJ ~i0:1. than &

a.n.~~i øcd_i o~ baa-d on ~o~. than a 9enaral _cdei i.

minimal.

I r.1n ~t the pr..ant tlae, an4 th.r. 1- . tamoral

..p.ct. to t.b1a, I ra1. at th ii:ru.n-t tim. ..~bfifl t.~
the paria. ~r. either gou1d-.ing ~"oi\1tion. .n.ort of
tr1al or tairly pro~..d1ß9 t.ovard a ~riAi in a ca.e in whic~

tb.y b.lieve they neyhav. nD ljabl11tVr or tairly b.laae1n~

tb ~i.k8 to them inheret in suCh l1.bili~y a. they

't-i.lv.. p.i-ceive they lUy have. AnI! øft tht baais, I clo

not de-i it. approl'da'U at. ti1. t!.. tg inveigh liY..U u
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the court into tl, rauaiied _ttÇl¡:. of c:oi:pate"t CClur.___.

I hava 1111c.i.ed 'tl't I r-iai-d thiae .. :b~n; a. ~apo~d
..,.cc to th1. or4.~, .nd that ~.n. Lhat I que.. i will

t.ic. . lDQ) at. thi., .i't.r em TI ov a:: I)" invi'tat.1oft.

Th... c.... a~ kind enoQgn to .upply many invitaL1on., Dut

I 't1rû I will try 1:D k" an eye an 't:i ¡u..U, a. I h..ve

In the past, anc! it i .. cDw1nc.ii, .. i cbl5et". 'tingaø

't.~ 1Iy ob..~at.ic:n. haYa ~..n 1naCl;'.ct, and the plrti.i

are not, have built .to wall. ~ound themseiv.. .~çh a&

th.y are UnlJ;i. to 11..1 with ..ch o~r, th... matt.ni .ay

be revilltee.

I c..n ...11y imahl. drait.i lU ~o1"u.ly .n¡4:it.
op1n1oft ot prg~iy :$0 pa9.. vbich ~. dow 'tQ th- fact

1:..~ 1n a spec1tle ca.. 1:.1'. .~ t1J. yo", o~ht t:o "Iat. rs,c:

of lam, ..n4 1i .paiif"1c aa... ther. are tli. they øuVht: 'to

b. l.tt'r &n.c! i t llaa.n1 i ie.. lip 'tera'. tba't muc w1.dam

~hat i can po.aihly 9~r.ea beyond tht, and for t~e

m=zt, I will d8cllne.
on t.at; b..iI, tb. mcëion i. ~.ni.c!. Fgi- tb- pre.n~.

i .. ~gntid.nt that I ~lii bave çlo.. and cenvanient

ra1a1:ion. witb ~oW\..i. pior tbCl.' af yr;u. who have not hacl

'te pleawn ot .pp.aring in Czoon1: Df .. ø.eor., and I w111

ieiive tb. pl.anr8 and tMt quot.ed, .. we approach 'lr1l1. I

t.1nk ygt, oan eXfct tht we may havll pret.iala en i rat.her

r.i;lar baid. 80 that I iu9ht be iippri..d. c:l ruw t.ll\. an.
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mci";, if 1ft taøt th.y .~. ..vinq .~ all, and .aka .u~

1:1. mat.t.CIi- J.. pially tor aXla.Ut;.5ou_ i-aoluUon.

I ahould ..k, abou ~QW loft; do yo think it'. 9Din9 tc

'tke 1:0 ~ry th. cia..? Mr. llonqO'ery. you may fe.l ~r.. or

anyone -1.. Oft you iiquad cr.r t:.ni.

MR. MO~OHY i Weii. ~a1: I. .i".yii . h.ard

au..~1on t~ ~aV.r w.t~h ~y .pa~1f1~i~y.

TH COURT; Oh. j't '.. not that. ba rei. 1 bet YOLl oan

handl. it.

MR. KON'Ol'ti But: I think w. hay. to say, W.

Mve t; .'t.. by ..y1ii a mont:. Ard that'. wi'thc:ut knDwing-

What to expBct ti'CM the ¡:ldntitfs.

!lE COD~ Mr. oppnin, you !.t1K the quèliUon

v.iy .U.tUcu1t?

8. OpnRHi Mo. I dcn l 1:, Your' Honor. % tbink

frOm t.. piiii~1ff.1 po1",t. or view, oi. ma.in ca.e 8bCluld

,

i. 7 t.ak:- abou't twe w.~.

11

19

20

U
:n

2J

24

i,

D. KOH'ltyc i: lI1..t ..Y t.t v,i:t:h .1x
d.fen4anta, or :1a lt ..v.n1 Wltb 'te dUani:.n~5 't&t. w.

haY., all, tiai- will no dout. be 1nclividu.i pr..nt.tiona,

and ao two Vi.t. miqh~ ~. a l1tti. ~i9ht, .. v.ii a. joint

pt_-.t.t.icina. '1o Hika air¡ht. :b. a little t:li¡'t l'g;- i:.
d.ren.e, bUt X.ii not su.re it.. poad1:i. t.o 9:1w any b.tt..~

..timat. ri9ht now.

'I CO'UT = Why clon' 't you :ki nd. ot, f 01' "l)~k.lnri
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purpa_.t be t.:lnllnq i't'll Fi"batily 'take ua a.bot 'tr..
weeka ait.CM_ther. Oicyi All r1;rit. )tind Df tocu. it th.'"

way a 11~tl. bit. Okay.

W.ii, that 1. ng~ an .~.~ i ~.t'. jgat .~. ~1~w. ~ò

chat atioi.'t ari ~1nk gOl,t a 11t.~1. bit. Par~. moment,

th. Iloticn b d.nie4. 'lank yQU.. c:ounsel.

(bc.... )

CER'IIF':E~ IY i
C.wn K. 8gadwine, RP-CM
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