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INTRODUCTION AND SUMMARY

In Phillips Petroleum Co. v. Shutt472 U.S. 797 (1985) arAlistate Ins.
Co. v. Hague449 U.S. 302 (1981), the Supreme Court heldahatum state may
apply its own substantive law to a plaintiff's cfea without violating the federal
due process clause so long as the state has ‘iicaghcontact or significant
aggregation of contacts, creating state intersatd) that choice of its law is
neither arbitrary nor fundamentally unfairShutts 472 U.S. at 818 (quoting
Allstate 449 U.S. at 312-13). In sharp contrast to tinedeings, the district court
ruled that a forum state mapt apply its own law to claims arising out of a price
fixing conspiracy—even one carried out within iterdbers—tinlesseach plaintiff
purchased the price-fixed goods within the st&elying largely on two district
court opinions, Defendants defend that ruling, engthat “[o]nly where . . .
significant contacts are shown to exist betweersthte, the partieandthe
occurrence or transaction out of whigachPlaintiff's claim arises, may the law of
that state be constitutionally applied.” Ans. 89 (emphasis in original).
Defendants then argue that “in a price-fixing calse relevant occurrence or
transaction giving rise to a plaintiff's claim iset purchase of an allegedly price-
fixed good.” Id. at 9-10 (internal quotations o).

This rigid test mandating application of the lawtlod state where the

purchase was made is inconsistent \BltuttsandAllstateand the vast majority of
-1-
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cases interpreting them, which mandate an inquixy all contacts between the
forum state, the parties and the claims, and asas®ent of the forum’s
corresponding interests. In conducting that amglyise Supreme Court and lower
courts including this Court have considered a waé factors, including the
parties’ principal places of business and statesaairporation; whether the
defendant could reasonably anticipate that forumm@uld apply; whether a
substantial portion of the defendant’s wrongfulact giving rise to the claim
was carried out within the state; and the forune&anterests in applying its law.
Defendants’ rigid position cannot be reconciledwtitis controlling body of
authority. SeePart I(A),infra.

Here, there are numerous significant contacts katwzalifornia and the
parties and their claims, giving rise to statenesés, such that the application of
California law to Plaintiffs’ claims would be negharbitrary nor fundamentally
unfair. Contrary to the deferential standard goirey this Court’s review of
Plaintiffs’ factual allegations on this appeal, Beflants ignore or downplay many
of these contacts. In particular, many of the de#&mts are incorporated or have
their principal places of business in Californinaoted through California sales
agents, and therefore reasonably should have patied that forum law would
apply to their price-fixing conduct; Defendants aggd in substantial unlawful
conduct within California in furtherance of thdlegal conspiracy, including

entering into the unlawful price-fixing conspiraicyCalifornia and attending

-2-
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meetings or exchanging communications in Califomievhich price and other
information was unlawfully disseminated; price-fixgoods were sold to
California residents; and a number of Plaintifid dusiness in California or had
other significant contacts with the state. Indessderal Defendants that pled
guilty to criminal price-fixing charges admittedati[a]cts in furtherance of this
conspiracy were carried out within the Northerntides of California.” SeePart
[(B)(1), infra.

Under the circumstances, California has significatgrests in applying its
antitrust law here which comport with due procesduding its interests in
regulating corporations that do business, are pwated or have their principal
places of business in the state, or act through sompanies, and in preventing
and remedying anticompetitive conduct that occutkiwthe state. Defendants,
who denigrate California appellate decisions afingthe state’s substantial
Interests in applying its laws to non-residentappropriate circumstances as “self-
serving statements” (Ans. Br. at 37), improperly gss Court to ignore those very
real interests.SeePart |(B)(2),infra.

Defendants’ one-sided portrayal of the broader icagibns of the issue
presented in this case is unpersuasive. Conwadgtendants’ position, Plaintiffs’
suit is not an example of improper forum-shoppingm attempt “to evade the
laws that properly apply to [Plaintiffs’] claimsAns. Br. at 9. Plaintiffs sued

Defendants in the same forum where the United Statesecuted them and where

-3-
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many have pled guilty to criminal price-fixing, aRthintiffs have sought to apply
the forum state’s law. This is not “forum shopping

In any event, applying California law to a pricghfig conspiracy among
companies that do business, maintain offices, @haadquartered in California
and that took place in part in California, wouldradce a myriad of important
policies underlying the Cartwright Act. Theselute maximizing deterrence of
anticompetitive conduct, protecting both intra- amerstate competition, ensuring
that consumers who are injured by such a conspaexyully compensated, and
preventing co-conspirators who have violated thérast laws from retaining the
ill-gotten gains of their illegal conducBeePart I(C),infra.

Defendants’ argument that the State of Califorack$ any legitimate
interest in preventing and remedying anticompedittenduct in California because
the states in which the price-fixed sales occuhaek a “more direct” interest in
applying their laws to those sales conflates treemhocess test with the distinct
inquiry into conflict of laws. Due process does$ mandate selection of the state
with the “most significant” interest in the undeny dispute. Due process requires
only that the forum state have significant contéathe parties and the claims,
even if other states may also have such cont&ssPart I(D),infra.

Finally, Defendants suggest that rather than degithe issue certified to it
by the district court, this Court should resolvis ihterlocutory appeal on one of

two alternative grounds—that the Commerce Clausegnts the application of

-4 -
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California law where a purchase was made outsielstiéite, and that under choice-
of-law principles California law would not applyfowever, Defendants did not
raise those arguments below, and the district abdrhot address them. In any

event, Defendants’ new arguments are not meriteri®eePart Il,infra.

ARGUMENT

l. APPLICATION OF CALIFORNIA LAW TO A NATIONWIDE
PRICE-FIXING CONSPIRACY BY DEFENDANTS THAT
ENGAGED IN SUBSTANTIAL UNLAWFUL CONDUCT IN
CALIFORNIA IS CONSISTENT WITH DUE PROCESS.

Defendants effectively contend that notwithstanditiger contacts between
California, the parties and the claims, the Duec@se Clause prohibits application
of any state law other than that of the state whiee plaintiff made the particular
purchase giving rise to the clairBeeAns. Br. at 13 (“the law of the state in which
the allegedly price-fixed product is purchased nimesapplied to satisfy due
process”). However, that inflexible single-factest is inconsistent with the

“significant aggregation of contacts” test manddigdlistateandShutts

A.  The District Court’s Inflexible Single-Factor TestlIs Inconsistent
With Controlling Precedent, Which Mandates Examinaton Of A
“Significant Aggregation Of Contacts, Creating Stae Interests.”

The Due Process Clause permits application of fdewmto a plaintiff's

claims so long as there is “a significant contactignificant aggregation of
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contacts, creating state interests, such that eradigs law is neither arbitrary nor
fundamentally unfair.”Shutts 472 U.S. at 818 (quotinglistate 449 U.S. at 312-
13). SeeOp. Br. 16-22. Contrary to Defendants’ positidrgtttest does not focus
myopically on a single dispositive factor, but ged mandates a wide-ranging
inquiry into a variety of contacts that may existween the state and the parties
and the claims. Defendants’ one-size-fits-all, testontrast, would inflexibly
iImpose the same place-of-purchase rule in everyasttcase in which a
nonresident plaintiff seeks to invoke forum langagedless of the other contacts
with the forum. That approach is inconsistent wité individualized, case-by-
case assessment of significant contacts that eeé&nBants concede is mandated
by AllstateandShutts SeeAns. Br. at 11 (acknowledging th@8huttsmandates
“an individualized evaluation of the specific trangons giving rise to each
plaintiff's claim”).

Although Defendants acknowledge tihdistateandShuttsare controlling
and assert that the district court’s order is “cstest” with those casegl( at 12-
14), they never attempt to explain how the distaurt’s place-of-purchase rule
can be reconciled witAllstatés holding. It cannot. IAllstate the Supreme
Court held that the Due Process Clause did nothealMinnesota courts’
application of forum law to a car accident, eveouthjh the accident took place in
Wisconsin, the decedent insured resided in th&g,stad the insurance policy was

delivered there. Thus, if the Court had appliefebdants’ “location of the
-6 -
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transaction or occurrence” test, it would have aahed that Minnesota could not
constitutionally apply its law, since the insureaither resided in nor was injured
in the forum state. Whether one views the “traieamr occurrence” as the
issuance of the policy or the site of the accideeither happened in Minnesota.
The plurality of the Court, however, found that Mé&sota's contacts with the
parties and the occurrence were “obviously sigaiftc’ 1d.

In particular, the Court found that Minnesota Haé contacts with the
parties and the occurrence giving rise to thedttan that, in the aggregate,
permitted the application of Minnesota lawirst, although the insured was a
Wisconsin resident, he had been employed in Minaesod commuted to work
there, and Minnesota had an “important” interegirotecting its work force,
including nonresident employeekl. at 313-14.SecongAllstate “was at all times
present and doing business in Minnesofa.’at 317 (footnote omitted). As such,
the Court emphasized, it “can hardly claim unfaanity with the laws of the host
jurisdiction and surprise that the state courtshinapply forum law to litigation in
which the company is involved.ld. Particularly because it was licensed to do
business in the forum, “it must have known it migbtsued there, and that [the
forum] courts would feel bound by [forum] lawld. at 318 (footnote, citation and
internal quotations omitted)l'hird, the insured’s spouse became a bona fide
Minnesota resident prior to institution of theddtion. Id. at 318-19. Her post-

occurrence change of residence to the forum saateher status as the personal

-7 -
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representative of her late husband’s estate, gamaddota an interest in her
recovery.|d. at 319.

Thus,Allstatesquarely holds that whether a forum state’s chofaes own
law satisfies due process does not turn on theepoesor absence of any particular
contact between the forum state and the partieshendccurrence giving rise to
the litigation, such as the location of the acctderthe place of the purchase, but
rather on whether there is a “significant aggremabf contacts.” The same is true
of the lower court decisions cited in our openinigfy none of which concluded
that any single factor was dispositiv8eeOp. Br. at 19-22. For example, in
Sullivan v. Oracle Corp547 F.3d 1177, 1186 (9th Cir. 2008}pinion withdrawn
on other groundss57 F.3d 979 (9th Cir. 2009), this Court held tha contacts
creating California interests were “clearly subiet’ to permit the application of
California law to an overtime claim by a putativass of nonresidents where the
defendant employer had its headquarters and p&ahplpce of business in
California, the decision to classify plaintiffs atmldeny them overtime pay was
made in California, and the work in question wasgrened in California.ld. at

1186* Other than two district court decisions, Defertdalo not cite any case in

1 See also, e.g., Adventure Communications, Incentu€ky Registry of
Election Financel191 F.3d 429, 437-38 (4th Cir. 1999)d(due_ procikgsot
foreclose application of Kentucky electioneeringdato advertising expenditures
made in West Virginia given “aggregate contactgiween West Virginia media
c?m _anl?s and Kentucky and its interest in maimtgithe integrity of its
elections).
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which a court found a single factor to be dispwsitr imposed an inflexible test
comparable to the district court’s place-of-pureéhade? Nor do Defendants
make any effort to explain why price-fixing casedera among all types of
litigation—should warrant adoption of a unique quecess test for choice of
forum law?

Here, like cases applying the outmodied|oci delictidoctrinet Defendants’
(and the district court’s) approach gives a singletact—the purchase of the
goods outside California—"controlling constitutiosagnificance, even though
there might have been contacts with another Statevhich would make
application of its law neither unfair nor unexpektteAllstate,449 U.S. at 308

n.11. On that ground alone, the district countlang should be reversed.

2In re St. Jude Medical, Inc425 F.3d 1116 (8th Cir. 2005) held only that
the district court had erred in concluding thateed not conduct a due process
analysis of the contacts between Minnesota and dask member’s claims
because Minnesota’s consumer protection statutgercstanding on out-of-state
plaintiffs. 1d. at 1120-21. Here, likewise, the district couredrin failing to
analyze the contacts between California and Pfhtlaims.

* Defendants’ complaint that “most of Plaintiffs’ses are not antitrust cases
and none involved price-fixing at all” (Ans. Br. 2t n.9;see also idat 34 (same))
Is beside the point. The governing due procesgipies do not vary depending
on the substantive area of law involved.

* As the plurality explained iAllstate that “wooden” doctrine has been
“largely abandoned.” 449 U.S. at 316 n.28¢ also Sosa v. Alvarez-Mach&d 2
U.S. 692, 708 _$2004). The district court’s sinfdetor due process test is
inconsistent with that develoBmerﬁee Pecover v. Electronic Arts In2010 U.S.
Dist. LEXIS 140632 at *49-50 (N.D. Cal. Dec. 21,120 (observing that courts
“have moved away from the view that the locationhaf event is controlling,” and
that courts “therefore consider several differaatdrs in addition to the location
of the sale in determining whether due procesatisfed.”).
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B.  Application Of California Law In This Case Would Be Neither
Arbitrary Nor Fundamentally Unfair Because There Are Multiple
Contacts Giving Rise To State Interests.

Here, the “modest restrictions” imposed by the Puecess Clause on the
application of California law to Plaintiffs’ claim@hutts 472 U.S. at 818) are
readily satisfied because there are multiple casfaetween California, the parties
and the claims giving rise to significant staterssts. Foremost among those is
California’s compelling interest in preventing amanedying illegal conduct

within its borders.

1. Defendants Ignore Or Downplay California’s Signifiant
Contacts With The Parties And The Claims.

Defendants’ brief discussion of California’s cartsawith the parties and
the price-fixing conspiracy giving rise to thediition (Ans. Br. at 29-32) gives
short shrift to those contacts and their signifastnThe contacts in question are
far more numerous and substantial than thos@llktate plurality found to be

“obviously significant.” 449 U.S. at 311. Theylfato four principal categories.

s Defendants’ one-sided and incomplete discussidriantiffs’ factual _
allegations (Ans. Br. at 4-7) ignores the detafertual allegations summarized in
our opening brief (Op. Br. at 4-12), and is incstest with the governing standard
of review on this ap[)eal, which requires this Caoartaccept all factual allegations
in the complaint as true and construe the pleadmge light most favorable to
the nonmoving party."Movsesian v. Victoria Versicherung A&9 F.3d 901, 905
(9th Cir. 2010? {c):lta ion omitted).

-10 -
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First, a number of the Defendants are incorporated e teeir principal
places of business in California, making them en& of the state. In particular,
the Second Amended Complaint names 24 defendanterbinto nine groups of
corporate affiliates. Named defendants in nedtlgfahose groups have their
principal places of business or corporate headgrsam California.SeeOp. Br. at
5-6.

Secongother named defendants are alleged to have ‘Qabfibrnia
corporations with principal places of business amd. Beach, California . . . as
their sales agents in the United States for LCRI&cts containing LCD Panels
which were affected by the conspiracyER 614 8. Other Defendants also
maintained offices and operations in Californiaiigithe Conspiracy Period. ER
614 § 8. All Defendants are alleged to have enjagand implemented their
conspiracy through the offices they maintained atifGrnia, which were “the
means through which [Defendants] implemented thamspiracy in the United
States.” ER 614 11 8, 9. Finally, each Defentiamducts substantial business in

the state of California.” ER 617 | 17.

®Under 28 U.S.C. § 1332(c)(1), for purposes of diig jurisdiction, a
corporation is deemed to be a citizen of any sigtehich it has been incorporated
and of the state where it has its principal pladeusiness.Hertz Corp. v. Friend
130 U.S. 1181, 1184 (2010).

" Defendants’ contention that the Court should diard certain of these
allegations as “conclusory” (Ans. Br. at 30 n.1aHKs merit. As this Court
recently observed,

It is true that the court need not accept as tamelasory allegations, nor
make unwarranted deductions or unreasonable irdeserBut so long as

(continued...)
-11 -
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As such, all Defendants reasonably could expectd@aia law to be applied
in litigation in which they were involvedAllstate 449 U.S. at 317. Indeed, under
Allstate the fact that the defendant does business iata ista key factor in the
due process analysis:

Allstate was at all times present and doing busines
Minnesota. By virtue of its presence, Allstate bandly
claim unfamiliarity with the laws of the host judistion

and surprise that the state courts might applynidiaw
to litigation in which the company is involved.

449 U.S. at 317-18 (citations and footnote omittedg also, e.g., Mooney v.
Allianz Life Ins. of N. Am244 F.R.D. 531, 535 (D. Minn. 2007) (“As a Mino&s
corporation, Allianz can not claim surprise by #pplication of Minnesota law to
conduct emanating from Minnesota, since Minnesataa'substantial interest in
policing the conduct of its corporations so asrevpnt the corporate form from
becoming a shield for unfair business dealing’fjafon omitted).

Third, and more broadly, Defendants engaged in substamtiawful
conduct in California in furtherance of the illegainspiracy. As six Defendants

expressly admitted in criminal plea agreementsebédints implemented their

(continued...)

the plaintiff alleges facts to support a theonyt ieanot facially implausible,
the court’s skepticism is best reserved for | as of the proceedings
when the plaintiff's case can be rejected on evidengrounds.In re
Gilead Sciences Sec. Litj¢p36 F.3d 1049, 1057 (9th Cir. 2008).

That none of the Defendants ever moved to dismisktk of personal
jurisdiction lends further credence to Plaintiff#legation that they conduct
substantial business in California.
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unlawful conspiracy through unlawful acts in Califa, as well as selling
products affected by the conspiracy within theest&eeOp. Br. at 5, 7. In
particular, the Second Amended Complaint contagtailld factual allegations
regarding Defendants’ unlawful conduct in Calif@snincluding that named
employees of specific Defendants met and agreés poices, exchanged
information concerning production and capacityiides to fix prices at bilateral
and multi-lateral meetings held in California, dredd other such communications
in California. See idat 8-11. “Defendants’ California offices were ¢ghithe means
through which they implemented their conspiracthie United States” (ER 614
9); indeed, their conspiratorial conduct in the tddiStates was “centered in
California.” ER 618 1 4.

Fourth, California also has significant contacts withiRtiéfs and their
claims. During the Conspiracy Period, many ofPeantiff AT&T entities
conducted a substantial amount of business indaid, including selling mobile
wireless handsets containing price-fixed LCD Patwladependent agents,
retailers, and customers (including consumersnegsies and government
customers) at corporate-owned retail stores inf@ala; maintaining in California
inventories of mobile wireless handsets contaifdedendants’ LCD Panels; and
operating offices and retail stores in Californ&eeOp. Br. at 11-12. And one
plaintiff, Pacific Bell Telephone Company, is a i@&hia corporation that

maintained its headquarters in San Francisco fary&00 years. [E]very state
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has an interest in having its law applied to igdent claimants.”Zinser v.
Accufix Research Institute, In@53 F.3d 1180, 1187 (9th Cir. 2001). Just as
Minnesota had a significant interest in protectimg rights of the insured in
Allstateeven though his injury took place in Wisconsini@m here California has
a significant interest in Plaintiffs’ rights to i@eer even though they purchased

some of the price-fixed goods outside the statergérs.

2. Defendants Improperly Denigrate California’s Significant
Interests In Applying Its Law To A Price-Fixing Conspiracy
Carried Out In Substantial Part In California.

Defendants categorically insist that Californiekiany legitimate interest
in applying its law to a price-fixing conspiracyrgad out in substantial part within
the state’s own borders unless the price-fixed gawere purchased in California.
Ans. Br. at 24 (“There is simply no legitimate irgst under a state’s antitrust laws
in protecting consumers who made purchases in sths”);see also idat 17-

18. In the context of this conspiracy, howeveat gxtreme contention is illogical
and conflicts with California law, which is squaréb the contrary. Defendants’
denigration of that authority as “self-serving” @rBr. at 37), and their invitation
to this Court to disregard it, is improper. Congreo Defendants’ contention,
California unquestionably has legitimate inter@stapplying its own forum law to
prevent and remedy illegal conduct that occursahf@nia, even if it comprises

part of a larger conspiracy.
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Most narrowly, California undoubtedly has a sigrafit interest in
regulating the behavior of companies that are pa@ted in California or have
their principal places of business in the st&ee Allstate449 U.S. at 318eople
ex rel. DuFauchard v. U.S. Financial Management,,Ih69 Cal. App. 4th 1502,
1521 (2009) (California has sufficient contactshwitalifornia corporation with
principal place of business in San Diego to comstihally apply California law to
its activities). At a minimum, therefore, the Cosinould reverse the district
court’s order and remand for application of thepgrodue process standard with
directions to deny those Defendants’ motion to gsm

California also has a significant interest in regiug the conduct of out-of-
state corporations that do business within the'st@iorders and doncut part of an
unlawful conspiracy within the state’s borders. ths California Supreme Court
has recognized, “an out-of-state company that assess in another state is
required, at least as a general matter, to comjitytive laws of a state and locality
in which it has chosen to do businesk&arney v. Salomon Smith Barney, J1i89
Cal. 4th 95, 126 (2006). Such companies reasoran\expect to be held
accountable under California law for unlawful contwithin the state, even if it
causes injury in other states:

[A] state generally does not exceed its constitiio
authority when it applies its law in such a settiegen if

the law may implicate some action or failure tothet
occurs outside the state.
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Id. at 105. If out-of-state companies that do busime<alifornia could avoid
state laws such as the Cartwright Act solely beeaasne of their unlawful
activities caused some of the injury outside tlagestthe failure to apply California
law “seriously would undermine the objective andpmse of the statute.ld. at
126;see also McCann v. Foster Wheeler |48 Cal. 4th 68, 92 (2010) (a state’s
interest in having its law “applied to the actiggiof out-of-state companies within
the jurisdiction is equal to its interest in thekgation of the law to comparable
activities engaged in by local businesses situaitdn the jurisdiction”).

Finally, and most broadly, California has a sigrafit interest in deterring
illegal conduct that takes place within its bordensen if the companies engaging
in the illegal conduct are not headquartered withenstate and their conduct
injures persons both inside and outside the sthta@ers. As the California
Attorney General has shown persuasivelgmascus curiaan this Court, the
California appellate courts consistently have reddhe same conclusion, holding
that due process does not preclude nonresidemtiffiafrom asserting claims
under California law if their claims arise out aflawful conduct that occurred in
California. See, e.qg., Clothesrigger, Inc. v. GTE Cof®1 Cal. App. 3d 605
(1987) (due process allows applying California tavelaims by nationwide class,
including nonresident plaintiffs, because “Califi@armay have an important
interest in applying its law to punish and deter #fileged wrongful conduct”);

Norwest Mortgage, Inc. v. Superior Cour2 Cal. App. 4th 214, 222 (1999) (non-
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California residents properly could assert claimdear California law for alleged
unlawful conduct that occurred in Californiaf; Diamond Multimedia Sys. v.
Superior Court 19 Cal. 4th 1036, 1063 (1999) (recognizing thalifGrnia has a
“clear and substantial interest in preventing frdadt practices in this state which
may have an effect both in California and throudtba country.”).

Many other cases support the same conclusion.iséssked in our opening
brief (Op. Br. at 19-22, 26-27), numerous courtgeheoncluded that where a
defendant engages in substantial unlawful conditbima state, such conduct
amply justifies the application of the forum stati&ws to claims arising from the
defendant’s conduct, even if the conduct injuredi@soutside the stat&ee, e.g.,
Pecovey 2010 U.S. Dist. LEXIS at *51-52 (application o&lornia law to
antitrust and other claims by nationwide classhdfrect purchasers did not offend
due process, although most products were solddeualifornia, where
defendant’s headquarters were located in Califananticompetitive conduct
took place therejKeilholtz v. Lennox Hearth Products In268 F.R.D. 330, 340
(N.D. Cal. 2010) (applying California law to natwside class action satisfied due

process although most of the defendant’s produets wold outside California

¢ Defendants urge the Court to disregard this datisAns. Br. at 10 n.3, 17
n.6. As Defendants acknowledge, however, it isaranly three decisions, all bfy
district courts, squarely to address the spesBae before the Courtd. at 10. O
the threePecoveris the most recent and contains the most compsareeand
thoughtful discussion. Notably, Defendants rebetbw on an earlier decision in
the same casesSeeOp. Br. at 34 (discussirgecover v. Elecs. Arts In&633 F.
Supp. 2d 976 (N.D. Cal. 2009)); SER 13.
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because “[p]laintiffs have shown that a significpattion of [d]efendants’ alleged
harmful conduct emanated from California®ound Appraisal v. Wells Fargo
Bank, NA 717 F. Supp. 2d 940 (N.D. Cal. 2010) (due prodassiot prevent
application of California law to lowa company wihincipal place of business in
Minnesota, although plaintiffs suffered injuriesWwashington and Colorado,
where alleged conspiracy was “planned and impleetemt California and . . .
many of the wrongful acts emanated from” office€alifornia).

Defendants insist that each of those cases ingisshable because they
involved “parties and conduct that had far moraisigant relationships with
forum states than those alleged here.” Ans. B34aB6 n.15. However, every
one of these cases is inconsistent with the pl&gesehase rule the district court
adopted, since each of them found that other ctsweere sufficient to apply
forum law even if most or all of the purchasesnpurnies occurred outside the
state. Moreover, as discussed above, Defendargsport shrift to the detailed

factual allegations regarding their extensive cotstavith California.

C. Application Of California Law To A Multi-State Pric e-Fixing
Conspiracy Would Advance Important Policies Underlyng The
Cartwright Act, Including Deterring Violations, Pro tecting
Competition, And Ensuring Disgorgement Of lll-Gotten Gains.

Defendants contend that “[tjhe Cartwright Act’aipllanguage supports the

district court’s determination that the locationtleé purchase is paramount,” and
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that application of California law here would ndivance the policies underlying
that Act. Ans. Br. at 24-25. Defendants are wrongoth counts.

First, nothing in the language of the Cartwright Actgoips Defendants’
position that only a plaintiff who purchased goad€alifornia may sue under the
Act. Defendants stress the Act’s enforcement giomi, which provides that an
action “may be brought by any perseho is injuredin his or her business or
property by reason of anything forbidden or dedarelawful in this chapter . . .”
CAL. Bus. & ProF. CoDE § 16750(a) (emphasis added). Notably, however, th
Legislature dichot specify that the requisite injury must occur ‘imstState.” Nor
does any other provision of the Act support Defeslacontention that the
purchase or sale must occur in California to gise to a claim. In fact, the plain
language of the Cartwright Act supports exactlydpposite conclusion. The Act
makes it illegal to fix the price of “any article commodity of merchandise,
produce or commerce intended for slaster, use or consumptiom this Staté
Id. 8 16720(d) (emphasis added). If Defendants wemecbthat the sale of the
price-fixed product must be in California to vi@dahe Act, the italicized words
would be rendered meaningless, which would vicdatepted canons of statutory
construction.E.g., People v. Ariggl5 Cal. 4th 169, 180 (2008) (referring to “the
fundamental rule of statutory construction” thgngiicance should be given, if

possible, to every word of an act).
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Defendants rely on a recital in the original 190Btgle of the Cartwright
Act stating that it was intended “to promote freenpetition in commerce and all
classes of businessthis staté’ Ans. Br. at 11, 25 (supplying emphasis), qugtin
Clayworth v. Pfizer, In¢49 Cal. 4th 758, 783 (2010) (quoting Stats.1@07 530,
p. 984). But even if that language were founchmgtatute itself, it could not limit
the Act to intrastate transactions. Dramond Multimedia Systenihie California
Supreme Court squarely rejected a nearly idergicaiment, holding that although
the Corporate Securities Law provides that it iwful “in this state” to engage
In market manipulation, that statute cannot be esagroviding a remedyohly for
those who purchase stock in this state.” 19 Ghla#t1044-45. Rather, the law
provides “a remedy for third parties whose salpuwchase of stock is affected by
unlawful conduct in California,” regardless of tloeation of the purchase or sale.
Id. at 1048, 1056. Here, likewise, the Cartwright affords a remedy for
anticompetitive conduct in California to “any pensevho is injured by unlawful
conduct in the state, without any limitation onlsperson’s residencealifornia
v. Infineon Technologies AG31 F. Supp. 2d 1124, 1135 (N.D. Cal. 20009B
& PrRoOF. CoDE 8§ 16702 grants standing to sue to “all naturas@es, corporations,
firms, partnerships and associations—regardleggether they are California
residents or not”)¢f. Diamond Multimedia Sys19 Cal. 4th at 1052 (discussing
“any person” language of Corporate Securities La&§ also Norwest Mortgage,

Inc., 72 Cal. App. 4th at 224-25 (“state statutory rdiee may be invoked by out-
-20 -



Case: 11-16188 11/22/2011 ID: 7976559 DktEntry: 24  Page: 28 of 38

of-state parties when they are harmed by wrongfatlact occurring in
California”) (Unfair Competition Law).

SecondDefendants’ suggestion that the purpose of thren@ight Act is
narrowly limited to protecting consumers who madecpases in California (Ans.
Br. at 10-11, 23-25) cannot be reconciled withltbgislature’s “overarching
legislative goals” in enacting that AcClayworth 49 Cal. 4th at 783. Those goals
included “maximizing effective deterrence of viadats, enforcing the state’s
antitrust laws against those violations that dauocand ensuring disgorgement of
any ill-gotten proceeds.1d. at 764. Each of those important interests woeld b
furthered by applying the Act’s prohibitions to ilagal price-fixing conspiracy
carried out within the state which may have effédth in California and
throughout the country. Conversely, the distrart’'s narrow location-of-the-
purchase rule would seriously undermine each afehiaterests: it would limit the
state’s ability to enforce its antitrust laws aghiflegal anticompetitive conduct in
the state; it would disregard the inevitable spiér effects of such conduct in
other states and countries; and it would permit@aspirators to retain the ill-
gotten proceeds of their illegal conduct. Under@artwright Act, as in other
areas, “the Legislature may reasonably concludeGhbfornia does have a
legitimate interest in discouraging unlawful contllnat has a potential to harm
California [consumers] as well as persons in offtates.” Diamond Multimedia

Sys, 19 Cal. 4th at 1063.
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D. Defendants Conflate The Due Process Test With Theo@flict Of
Laws Analysis.

Defendants deny that California has a legitimaterast in preventing and
remedying anticompetitive conduct that occurs ifif@aia if the injury occurs
outside California because “[t]he states in whioh &llegedly price-fixed sales
occurred have a far more significant and legitimaterest in having their laws
applied to those transactions.” Ans. Br. atde® also idat 25 (arguing that
“other States’ interests are more direct”). Howetlgat contention conflates the
test for due process, which does not mandate swienft the singular state with the
“more important” contacts or the greatest intereshe underlying dispute, with
the application of the choice-of-law rules, whick aot at issue here.

In light of the “modest check” placed on a foruratets power to apply its
own laws by the Due Process Clauabstate 449 U.S. at 332 (Powell, J.,
dissenting)},more than one state can have sufficient contacgply its own law
In a given case consistent with due process. ALturt observed iAllstate

Implicit in this inquiry is the recognition, longeepted
by this Court, that a set of facts giving rise tawsuit,
or a particular issue within a lawsuit, may justify

constitutional terms, application of the law of madinan
one jurisdiction.

® The dissenters iAllstateexpressly agreed with the Court’s articulation of
“the basic principles that gwde us in reviewingtstchoice-of-law decisions under
the Constitution.” 449 U.S. at 332 (Powell, Jsséinting)seeShutts 472 U.S. at
818-10; Op. Br. at 17 n.7.
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449 U.S. at 307 (plurality opinion) (citations otad). “As a result, the forum
State may have to select one law from among the td\several jurisdictions
having some contact with the controversid: at 308;accord Shutts472 U.S. at
823 (“We make no effort to determine for ourselwdsch law must apply to the
various transactions involved in this lawsuit, avelreaffirm our observation in
Allstate that in many situations a state court ipayree to apply one of several
choices of law”)see also, e.g., Nw. Airlines, Inc. v. Astraea Asratervs., IngG.
111 F.3d 1386, 1394 (8th Cir. 1997) (concluding tha substantive law of either
Texas or Minnesota could constitutionally be agpbecause each state had
significant contacts with the case).

The two district court decisions upon which Defemdaely reflect a similar
confusion between the due process and choice ahlguries. At most, those
fact-specific decisions held only that the particudontacts alleged in those cases
were insufficient to warrant application of Calificet law or that the law of another
state should apply under the applicable choicexaffules.

Thus, the district court in re Graphics Processing Units (“GPU”)
Antitrust Litig, 527 F. Supp. 2d 1011 (N.D. Cal. 2007) struckmnpitis’
allegations relating to a nationwide class underGartwright Act, finding that

“plaintiffs have not pleaded or otherwise showrfisignt contacts to warrant the
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application of California law to other statedd. at 1028° The court went on to
observe, following the second decision upon whiefieddants rely, tha{é]ven
where substantial contacts to the forum state lmeen pledcourts have declined
to apply a single state’s laws to a nationwidetargt class.”ld. (emphasis added),
citing In re Relafen Antitrust Litig221 F.R.D. 260 (D. Mass. 2004).

As the emphasized language indicaRslafenfound there were substantial
contacts with the forum state, PennsylvarBae idat 276-77 (“Clearly,
Pennsylvania has a substantial connection to [defah SmithKline and some,
though not all, of its alleged conduct’)However, it decided that because the
sales at issue did not involve SmithKline or itsiR®ylvania location, but instead
took place outside Pennsylvania between out-oéstaect purchasers and out-of-
state end payors (indirect purchasers), “the migrafecant contact” was “the
location of the injury—that is, the location of teales to the end payor plaintiffs.”
Id. at 277. That ruling was consistent with Penngyiw’a choice-of-law rule,
which requires application of “the law of the stafiéh the greatest interest in the

litigation.” St. Paul Fire and Marine Ins. Co. v. Lew&35 F.2d 1428, 1431 n.3

1 Despite Defendants’ denial f(Ans. Br. at 16 n.ISg, ¢ourt’s reasoning was
based on the inadequacy of plaintiffs’ factual ns.Seeb27 F. Supp. 2d at
1028 (observing that plaintiffs did not allege ‘thize alleged secret meetln%? took
place in California,” and “have never alleged tpedfic locations of any of the
meetings between defendants”).

1 Thus, contrary to Defendants’ contention (Ans.Brn.4), the court did
not squarely hold that application of Pennsylvdava to claims based on out-of-
state purchases would violate due proc&==221 F.R.Dat 277.

-24 -



Case: 11-16188 11/22/2011 ID: 7976559 DktEntry: 24  Page: 32 of 38

(3d Cir. 1991). Again, however, under due pro¢kesssue isiot whether
another state has the “greatest” or a “more sicgmii” interest, but only whether
California has a sufficiently significant aggregatiof contacts that application of

its law would be neither arbitrary nor fundamentalhfair.

Il. DEFENDANTS IMPROPERLY REQUEST THIS COURT TO
RESOLVE ISSUES DEFENDANTS DID NOT RAISE AND THE
DISTRICT COURT DID NOT DECIDE.

Defendants briefly suggest that rather than dettideguestion this Court
agreed to answer when it granted Plaintiffs’ Secfid92(b) petition, this Court
instead should resolve this appeal on either ofdlternative grounds: that the
Commerce Clause precludes California from applyisi¢aw to out-of-state
purchases (Ans. Br. at 18-19 & n.8); or that Cafifa law should not apply “under
traditional choice-of-law principles.td. at 28. However, Defendants did not raise
either of those issues in the district court, ndrtde district court rule on those
Issues.

A federal appellate court generally will not cioles an issue that was not
passed upon in the proceedings bel&@ngleton v. Wulff428 U.S. 106, 120
(1976);see In re Mercury Interactive Corp. Secs. Ljte81 F.3d 988, 992 (9th
Cir. 2010) (“We apply a general rule against eataihg arguments on appeal that
were not presented or developed before the disiigit. Although no bright line
rule exists to determine whether a matter has pemperly raised below, an issue

will generally be deemed waived on appeal if tlguarent was not raised
-25-



Case: 11-16188 11/22/2011 ID: 7976559 DktEntry: 24  Page: 33 of 38

sufficiently for the trial court to rule on it.”x{tations and internal quotations
omitted);see also, e.g., Black Star Farms LLC v. Olj&80 F.3d 1225, 1235 (9th
Cir. 2010) (“Because Black Star Farms did not réhseissue before the district
court, we decline to address it here”). Moreowdrere, as here, a party to an
interlocutory appeal “makes no attempt to arguétti@madditional issues” it seeks
to raise “would independently merit interlocutogyview,” such failure further
counsels against this Court deciding them in tte instance Reese v. BP
Exploration (Alaska) In¢.643 F.3d 681, 688-90 (9th Cir. 2011) (declining
plaintiff-appellee’s request to “extend our revibayond the issues certified”).

For these reasons, this Court should summartiirdeDefendants’
invitation to reach out to decide issues that atgonoperly before it. In any event,
Defendants’ discussion of both issues lacks merit.

First, Defendants’ suggestion that the Commerce Claresespts California
from applying its law to Plaintiffs’ purchases ootng outside of California (Ans.
Br. at 18-19 & n.8) is simply wrong. The autha#iDefendants cite for that
proposition hold, at most, that “[tjhe CommercelGk. . . precludes the
application of a state statute to commerce thast@kacevholly outside of the
State’s borders, whether or not the commerce Hastgfwithin the State.Edgar
v. MITE Corp, 457 U.S. 624, 642-43 (1982) (emphasis added)eré/however,
as here, defendants’ unlawful conduct doetstake place wholly outside of the

state’s borders, but rather occurs in substansighathin the forum state, the
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Commerce Clause does not present any obstacle@lgrapstate law. Indeed, this
Court has squarely so held, in a decision that mfats do not mention.
Knevelbaard Dairies v. Kraft Foods, In@32 F.3d 979, 993-94 (9th Cir. 2000)
(where defendants’ unlawful conduct took place botWisconsin and in
California, “California may apply its antitrust andfair competition statutes
consistent with the Commerce Clause”) (footnotettad)*

SecondDefendants’ brief choice-of-law argument is efuelHfounded
Defendants assert that the district court’s derigappropriate “under traditional
choice-of-law principles” because Plaintiffs supgdly fail to show that
“California has a greater interest in pursuing réi@e for out-of-state purchases,
when compared to the states in which the purchasasred. . . . . " Ans. Br. at
28. However, California courts have squarely riejg¢¢he argumentE.g.,
Clothesrigger, InG.191 Cal. App. 3d at 616. Thus, even if Defensl&aid not
raised the issue for the first time on appealaitrot provide a basis for affirming

the district court’s order.

2 See also RLH Industries v. SBC Communici38 Cal. App. 4th 1277
1281-82 (2005) (“We conclude the commerce claussulat bar application o_f
California antitrust law to out-of-state anti-cortipee conduct that causes injury
in California”); see generallyHerbert Hovenkam&Gtate Antitrust in the Federal
Schemg58 ND. L.J. 375, 401 (1983) (“the commerce clause doedmdt
substantially a state’s power to apply its antttias/ to an out of state price-fixing
conspiracy”) (footnote omitted).

2 Defendants never disputed below that the Cartw#égi would apply
under California’s choice-of-law rules. One cobl/e expected Defendants to
have made a choice-of-law argument below if thgiarent had merit rather than
arguing that the application of California law wdile unconstitutional.
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CONCLUSION
For the foregoing reasons, the district court’seoismissing AT&T's
claims in the Second Amended Complaint for violaid the Cartwright Act
should be reversed.
Dated: November 22, 2011 CROWELL & MORING LLP
Respectfully submitted,
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Counsel forAppellants AT&T Mobility LLC;
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