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UNDER 28 U.S.C. § 1407




-

Movant David Giambusso (“Movant”), by his undersigned counsel, respectfully requests
that the Judicial Panel on Multidistrict Litigation (the “Panel”) issue an order pursuant to 28
U.S.C. § 1407 for transfer and coordination or consolidation in the United States District Court
for the Southern District of California for pretrial proceedings of all pending and later filed
antitrust actions relating to a conspiracy to fix prices of musical instrument products, including
acoustic and electric guitars, violins, amplifiers and strings (“Fretted Instruments).

1. To date, Movant is aware of seven (7) related antitrust actions have been ﬁléd
alleging a conspiracy to fix prices in the market for Fretted Instruments in violation of Section 1
of the Sherman Act.

2. Movant is the Plaintiff in the first-filed action, entitled Giambusso v. National
Association of Music Merchants, Inc., et al. (filed September 11, 2009).1 The Giambusso action
is assigned to the Honorable Larry A. Burns, presiding in the Southern District of California.
After the filing of Movant’s action, six (6) virtually identical actions were filed on: September 22
(Hale), September 25 (O’Leary), September 30 (Giles, Teller, Collins), and October 1 (Keel).

2. The Actions proposed for transfer and consolidation are based on the same
operative facts and therefore “involve one or more common questions of fact” as required by 28
U.S.C. § 1407(a). Common questions of fact are: (a) whether defendants conspired and/or
engaged in concerted actions in restraint of trade; (b) whether defendants intentionally and
unlawfully engaged in a scheme to control Fretted Instrument pricing, including by unlawfully
exchanging sensitive pricing information; (¢) whether defendants’ unlawful conduct caused

named plaintiff and the members of the class to pay more for Fretted Instruments than they

! See, Appendix of Exhibits In Support of Plaintiff David Giambusso’s Motion for Transfer and Consolidation or
Coordination under 28 U.S.C. § 1407 (“Appendix™), Exhibit A.

% The complaints in Hale (C.D.Cal.), O’Leary (C.D.Cal.), Giles (S.D.Cal.), Teller (N.D.IIL.), Collins (S.D.Cal.) and
Keel (8.D.Cal.), are attached to the Appendix at Exhibits B-G, respectively.
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otherwise would have paid; (d) the duration and extent of the combination or conspiracy; (€)
whether defendants and their co-conspirators were participants in the combination or conspiracy;
(f) whether the alleged combination or conspiracy violated Section 1 of the Sherman Act; (g) the
effect of the combination or conspiracy upon prices of Fretted Instruments sold in the United
States during the class period; (h) whether the named plaintiffs and the class members are
entitled to declaratory, equitable and/or injunctive relief; (i) whether the named plaintiffs and the
class members have been damaged ahd the appropriate measmé of such damages; (j) whether
defendants engaged in agreements, contracts, combinations and conspiracies which had the
purpose and/or effect of unreasonably restraining competition and limiting purchasers’ access to
competing and lower priced Fretted Instrumenté; and (g) whether defendants’ unreasonable anti-
competitive contracts, contribution and conspiracies have caused the named plaintiffs and the
class members to suffer injury to their business or property. As a consequence, transfer of the
Actions for coordination will prevent duplication of discovery, eliminate the possibility of
conflicting pretrial rulings, and conserve judicial resources.

3. The Southern District of California is the appropriate forum for the coordination
or consolidation of the Actions. Four (4) of the seven (7) actions are pending in the Southern
District of California, where a key defendant — the National Association of Music Merchants,
Inc. (the apparent “hub” of the information exchange conspiracy) is located. Critical witnesses
and documents are located in the Southern District of California. Finally, the Southern District
of California is convenient, easily accessible, and in close proximity to another defendant
common to all actions — Guitar City, Inc. which is located in Southern California.

WHEREFORE, Movant respectfully requests that the Panel issue an Order transferring

the actions listed in the accompanying schedule, and all tag-along actions, to the Honorable
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Larry Alan Burns in the United States District Court for the Southern District of California for

coordinated or consolidated pretrial proceedings.

Dated: October 2, 2009 ‘ Respectfully submitted,

WEXLER WALLACE LLP

By: N‘C&— ;

Mark J. Tamblyn

Neha Duggal

455 Capitol Mall, Suite 231
Sacramento, CA 95814
Telephone: (916) 492-1100
Facsimile: (916) 492-1124

Lee Squitieri

Garry Stevens

SQUITIERI & FEARON, LLP
32 East 57" Street, 12" Floor
New York, NY 10022
Telephone: (212) 421-6492
Facsimile: (212) 421-6553

Attorneys for Movant and Plaintiff,
- David Giambusso
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Pursuant to 28 U.S.C § 1407 and Rule 7.2 of the Rules of Procedure of the Judicial Panel
on Multidistrict Litigation (hereinafter “the Panel”), Movant David Giambusso (“Movant”)
respectfully submits this memorandum in support of the accompanying Motion for Transfer and
Consolidation or Coordination of each of the actions identified in the accompanying Schedule of
Actions (the “Actions”) in the Southern District of California for Pretrial Proceedings.

FACTUAL BACKGROUND

To date, Movant is aware of seven (7) antitrust class actions alleging a cdnspiracy to
maintain, implement and/or enforce Minimum Advertised Pricing (“MAP”) policies, with the
effect of fixing prices in the market for musical instrument products such as acoustic and electric
guitars, violins, amplifiers and strings (“Fretted Instruments”™) in violation of Section 1 of the
Sherman Act. Generally, all actions allege that the National Association of Music Merchants,
Inc. (“NAMM?™), a trade association, facilitated restraints of trade by enabling and encouraging
the exchange of competitively sensitive price information among competitors involving Fretted
Instruments.

The first action was filed by Movant on September 11, 2009 in the Southern District of
California. See, Appendix of Exhibits in Support of Plaintiff David Giambusso’s Motion for
Transfer and Consolidation or Coordination Under 28 U.S.C.§ 1407 (“Appendix”), Exh. A. This
action is assigned to the Honorable Larry Alan Burns.

Of the seven actions that similarly allege conspiracy to fix prices in the market for Fretted

Instruments in violation of Section 1 of the Sherman Act, four (4) actions are pending in the
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Southern District of California.! Two actions are pending in the Central District of California,
and one is pending in the Northern District of Illinois.>

The Actions involve common allegations of fact and law. Each alleges that NAMM’s
conduct facilitated the implementation of collusive strategies among competitors that allowed
them to conspire, fix, raise, maintain or stabilize process for Fretted Instruments over the same
time period. Furthermore, based on essentially identical facts, the Actions assert antitrust claims
under the Sherman Act, and seek similar relief. Thus, the Actions should be consolidated,
coordinated and transferred to a single judicial district to prevent duplicative discovery and
motion practice, avoid inconsistent rulings, and conserve the resources of the courts and the
litigants.

Movant respectfully submits that the United States District Court for the Southern
District of California is the appropriate forum for coordination and consolidation of the Actions.
Four of the seven actions are pending in the Southern District of California, where a key
defendant — the National Association of Music Merchants, Inc. (the apparent “hub” of the
information exchange conspiracy) is located. Critical witnesses and documents are located in the
Southern District of California. Finally, the Southern District of California is convenient, easily
accessible, and in close proximity to another defendant common to all actions — Guitar City, Inc.

which is located in Southern California.

' In addition to the case filed by Plaintiff David Giambusso, the other cases pending in the
Southern District of California are: Giles v. Guitar Center, Inc., et al., Case No. 09-CV-2146-
BEN (POR) (S.D.Cal. Sept. 30, 2009), Appendix, Exh. E; Collins v. Guitar Center, Inc., et al.,
Case No. 09-CV-2151-JAH (S.D.Cal. Sept. 20, 2009), Appendix, Exh. F; and Keel v. Guitar
Center, Inc., et al., Case No. 09-CV-2156-BTM (S.D.Cal. Sept. 30, 2009).
?> Hale v. Guitar Center, Inc., et al., Case No. 09-CV-6897-GW (PJWx) (C.D. Cal. Sept. 22,
2009), Appendix, Exh. B.; O’Leary v. Guitar Center, Inc., et al., Case No. 09-CV-7015-GAF
(Ex) (C.D. Cal. Sept, 25, 2009), Appendix, Exh. C; Teller v. Guitar Center, Inc., Case No. 1:09-
CV-6104 (N.D. I1l. Sept. 30, 2009), Appendix, Exh. D.
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ARGUMENT

1. The Actions Should Be Transferred and Consolidated or Coordinated For Pretrial
Proceedings

Each of the Actions should be transferred and consolidated or coordinated for pretrial
proceedings pursuant to 28 U.S.C. § 1407(a), which permits transfer and éonsolidation or
coordination of cases: (1) that “involve[e] one or more common questions of fact;” (2) where
transfer will further “the convenience of parties and witnesses;” and (3) where transfer “will
promote the just and efficient conduct of [the] actions.” 28 U.S.C. § 1407(a); See 117 re Cutter
Labs., Inc. “Braunwald-Cutter” Aortic Heart Valve Products Liability Litigation, 465 F. Supp.
1295, 1296 (J.P.M.L. 1979). Transfer of the Actions to the Southern District of California will
satisfy each of these objectives.

A. Transfer Is Appropriate Because The Actions Involve One or More Common
Questions of Fact and Law

Each of the Actions allege that Defendants conspired to fix, maintain or stabilize prices
for Fretted Instruments in violation of the Sherman Act. The Panel consistently holdrs that cases
involving overlapping factual and legal issues are particularly appropriate for transfer. See In re
Urethane Antitrust Litig., 333 F. Supp. 2d 1379-81 (J PML. 2004) (transferring related antitrust
caseS under § 1407 because, among other things, the cases “involved common questions of
fact”); In re Beef Indus. Antitrust Litig., 419 F. Supp. 720, 721 (J.P.M.L. 1976) (common factual
issues concerning alleged antitrust conspiracy necessitated transfer); In re Hawaiian Hotel Room
Rate Antitrust Litig., 438 F. Supp. 935, 936 (J.P.M.L. 1977) (“As is often true in multidistrict
antitrust litigation, the private actions raise common questions of fact concerning the existence,
scope and effect of the alleged conspiracy.”). The Actions share common issues of fact and law,

and therefore, should be transferred to one District.
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B. Transfer and Consolidation or Coordination for Pretrial Proceedings Will
Further the Convenience of Parties and Witnesses

Transfer and consolidation or coordination for pretrial proceedings of the Actions will
also serve “the convenience of the parties and witnesses” in accordance with the second
requirement of §1407(a). Plaintiffs’ nearly identical allegations will require duplicative
discovery and pretrial proceedings unless the Actions are consolidated or coordinated for pretrial
purpbses in one District. In each case, the parties will seek discovery of the same body of
documents. | | |

For instance, each plaintiff will seek to prove whether Defendants conspired and/or
engaged in a concerted action to control price and potential competitors from the relevant market
and the duration and extent of the conspiracy. Plaintiffs will also seek to depose the same
individuals. There is no reason to require the parties to respond to multiple motions and
discovery requests or to require the parties and to otherwise duplicate effort in multiple federal
forums. Transfer and consolidation or coordination will solve these problems because it will
permit the transferee judge to formulate a single, unified pretrial program that minimizes the

inconvenience and overall expense for all parties and witnesses. See In re Uranium Indus.

Antitrust Litig., 458 F. Supp. 1223, 1229 (J.P.M.L. 1978).

C. Transfer and Consolidation or Coordination for Pretrial Proceedings Will
Promote the Just and Efficient Conduct of The Actions

Transfer and consolidation or coordination of the Actions for pretriél proceedings will
also “promote the just and efficient conduct of [the] actions” in accordance with the third
requirement of § 1407(a). The Actions will likely involve the same pretrial issues, such as those
concerning the nature and scope of discovery and concerning the sufficiency of plaintiffs’
allegations. If each judicial district were forced to resolve these issues in separate pretrial

proceedings, scarce judicial resources would be wasted needlessly. Moreover, there would be a
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substantial likelihood that such duplicative proceedings might result in inconsistent rulings,
especially regarding the important issue of class certification. Transfer and consolidation or
coordination wi\ll avoid all these problems. See In re A.H. Robins Co. “Dalkon Shield” IUD
Prods. Liab. Litig., 406 F. Supp. 540, 542 (J.P.M.L. 1975) (transfer necessary to prevent
duplication of discqvery and eliminate the possibility of conflicting pretrial rulings); In re
Hawaiian Hotel Room Rate Antitrust Litig., 438 F. Supp. at 936 (consolidation of five actions
was necessary “in order to prevent duplication of discovery, eliminate the possibility Of
inconsistent pretrial rulings, and streamline the rest of the pretrial proceedings as well”); In re
Commercial Money Ctr., Inc. Equip. Lease Litig., 229 F. Supp. 2d 1379, 1380 (J.P.M.L. 2002)
(consolidation of cases filed nationwide would prevent inconsistent rulings).
IL. The Actions Should Be Transferred To The Southern District of California

It is noteworthy that the first-filed action is pending in the Southern District of California.

The Panel has frequently opted to consolidate cases before the court that manages the litigation’s

first complaint. See, e.g., In re Dual-Deck Video Cassette Recorder Antitrust Litigation, 1998
U.S. Dist. LEXIS 17039 at 2 (J.P.M.L. Aug. 12, 1998) (stating that transfer to Arizona was
appropriate becéuse, inter alia, “the first-filed action [was] pending there”); In re Baldwin-
United Corp. Litigation, 341 F. Supp. 771, 773 (J.P.M.L. 1984) (ordering transfer to New York,
where the “first-filed and most advanced actions” were pending); In re Hotel Telephone Charge
Antitrust Litigation, 341 F. Supp. 771, 773 (J.P.M.L. 1972) (stating that the mosf suitable
transferee district was “where the first action was filed”).

Here, in addition to the pendency of the first-filed action, three (3) additional related
actions are pending in the Southern District of California. The Panel has recégnized a preference

for a forum in which the greatest number of related cases are pending. In re Oxycontin Antitrust
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Litig., 314 F. Supp. 2d 1388, 1390 (J.P.M.L. 2004); In re Enron Corp. Sec., Derivative & ERISA
Litig., 196 F. Supp. 2d 1375, 1376 (J.P.M.L. 2002); In re Temporomandibular Joint (TMJ)
Implants Prods. Liab., 844 F. Sﬁpp. 1553, 1554 (J.P.M.L. 1994) (transferring twenty-nine
actions to District of Minnesota where the greatest number of actions were pending); In re
Folding Carton Antitrust Litig., 415 F. Supp. 384, 386 (J.P.M.L. 1976). Here, no other district
has more pending actions than the Southern District of California.

A.  The Southern District of California Is The Venue Where A Critical

' Defendant Is Located ’ ’

The MDL Panel typically considers the nexus between the evidence and the witnesses
pertaining to the related actions and the iocation of the MDL proceeding. See In re Parcel
Tanker Shipping Servs. Antitrust Litigation, 296 F. Supp. 2d 1370, 1371 (J.P.M.L. 2003)
(favoring transfer to Connecticut because “one defendant is located there and documents and
witnesses will likely be found there); In re Carbon Black, 277 F. Supp. 2d 1380, 1381 (J.P.M.L.
2003) (consolidating eight actions in the district where one defendant had its principal place of
business). Defendant NAMM has its principal place of business in Carlsbad, California, which is
located in the Southern District of California.

NAMM - the trade association that acted as the “hub” of the information exchange
conspiracy - is located in the Southern District of California, and the most critical witnesses and

documents will therefore be located within that District.

B. The Southern District of California Has The Required Experience And
- Resources To Adjudicate Complex Antitrust Actions.

In deciding where a consolidated action should be transferred, the MDL Panel considers
the docket of the potential forums. In re Nifedipine Antitrust Litigation, 266 F. Supp. 2d 1382,
1382-83 (J.P.M.L. 2003) (transferee court’s docket is “well suited” to receive the consolidated

cases); In re Pressure Sensitive Labelstock Antitrust Litigation, 290 F. Supp. 2d 1374, 1376
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(J.P.M.L. 2003) (transferee court “enjoys general docket conditions permitting the Panel to effect
Section 1407 assignment to a court with the present resources to devote to the pretrial matters
that this docket is likely to require™); In re Parcel Tanker Shipping Servs. Antitrust Litigation,
296 F. Supp. 2d 1370, 1371 (J.P.M.L. 2003) (transferee court “has a relatively favorable
caseload for accepting this assignment”). When the potential transferee district’s docket is
congested, it may be overwhelmed by additional complex litigation and therefore transfer to such
a foer may result in judicial iriefﬁciency and unfairness to the parties.

There are currently only four MDL cases in the Southern District of California. See,
www.jpml.uscourts.gov/Resources/resources.html (Distribution of Pending MDL Dockets,
September 10, 2009). In contrast, the Central District of California has thirteen (13) pending
MDL cases and the Northern District of Illinois (Eastern Division) has twenty (20) pending
MDL cases. Id.

C. The Southern District of California Is A Well-Suited And Convenient Forum
For The Actions

~ The MDL Panel also considers the convenience of thé parties and their counsel in
choosing an appropriate transferee district. See In re Publication Paper, MDL Docket No. 1631,
Transfer Order (dated Nov. 12, 2004) (“We observe that this district is a geographically
convenient location, given the location of the principal defendants and potential defendants and
witnesses...”); In re Air Fare Litigation, 322 F. Supp. 1013, 1015 (J.P.M.L. 1971) (choosing a
particular transferee district because it was “more convenient for counsel, and thus less
expensive for their clients”). This factor also favors the consolidation of the Actions in the
Southern District of California. As previously stated, the principal defendant is NAMM, with
critical witnesses and documents in the Southern District. Moreover, the other defendant

common to all actions - Guitar Center, Inc. - is located in nearby Los Angeles County.

8

PLAINTIFF DAVID GIAMBUSSO’S MEMORANDUM FOR TRANSFER AND COORDINATION OR
CONSOLIDATION UNDER 28 U.S.C. § 1407




CONCLUSION

For the foregoing reasons, Movant respectfully requests that the seven pending “Musical
Instruments Antitrust” actions be transferred and coordinated and/or consolidated in the Southern
District of California, under 28 U.S.C. § 1407, and that all related later-filed actions be

transferred thereto as tag-along actions.

Dated: October 2, 2009 ; Respectfully submitted,

WEXLER WALLACE LLP

o M FS—

Mark J. Tamblyn

Neha Duggal

455 Capitol Mall, Suite 231
Sacramento, CA 95814
Telephone: (916) 492-1100
Facsimile: (916) 492-1124

Lee Squitieri

Garry Stevens

SQUITIERI & FEARON, LLP
32 East 57™ Street, 12" Floor
New York, NY 10022
Telephone: (212) 421-6492
Facsimile: (212) 421-6553

Attorneys for Movant and Plaintiff,
David Giambusso
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SCHEDULE OF ACTIONS

Case Name | Court Civil Action No. Judge
Plaintiff: S.D. 3:09-cv-2002 Larry Alan Burns
David Giambusso California ‘
Defendants:

National Association of Music
Merchants, Inc.; Guitar Center,
Inc.; and Fender Musical
Instruments Corp.

Plaintiff: S.D. 3:09-cv-2146 Roger T. Benitez
Colby Giles California
Defendants:

Guitar Center, Inc. and National
Association of Music Merchants,

Inc.

Plaintiff: S.D. 3:09-cv-2151 John A. Houston
Rory W. Collins California

Defendants:

Guitar Center, Inc., and National
Association of Music Merchants,

Inc.

Plaintiff: S.D. 3:09-cv-2156 Barry Ted Moskowitz
David Keel California

Defendants:

Guitar Center, Inc. and National
Association of Music Merchants

Inc.
Plaintiff: C.D. 2:09-cv-6897 George H. Wu
Allen Hale California
(Western
Defendants: Div.)

Guitar Center, Inc. and National
Association of Music Merchants,
Inc.
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Plaintiff: C.D. 2:09-cv-7015 Gary A. Feess

Mark O’Leary California
(Western
Defendants: Div.)

Guitar Center, Inc. and National
Association of Music Merchants,

Inc.
Plaintiff: N.D. 1:09-cv-6104 George M. Marovich
Alex Teller Ilinois
(Eastern Div.)
Defendants:
Guitar Center, Inc.
Dated: October 2, 2009 Respectfully submitted,
WEXLER WALLACE LLP
S o
oy S HL—
Mark J. Tamblyn
Neha Duggal
455 Capitol Mall, Suite 231
Sacramento, CA 95814

Telephone: (916) 492-1100
Facsimile: (916) 492-1124

Lee Squitieri

Garry Stevens

SQUITIERI & FEARON, LLP

32 East 57" Street, 12" Floor

New York, NY 10022

Telephone: (212) 421-6492
Facsimile: (212) 421-6553
Attorneys for Movant and Plaintiff,

David Giambusso
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1, Sheila M. Brown, do hereby declare as follows:

I am employed by Wexler Wallace LLP, 455 Capitol Mall Suite 231, Sacramento,
California, 95814. I am over the age of eighteen years and not a party to this action. On
October 2, 2009, I served the following documents:

1. PLAINTIFF DAVID GIAMBUSSO’S MOTION FOR TRANSFER AND
COORDINATION OR CONSOLIDATION UNDER 28 U.S.C. § 1407;

2. PLAINTIFF DAVID GIAMBUSSO’S MEMORANDUM OF LAW IN
SUPPORT OF MOTION FOR TRANSFER AND COORDINATION OR
CONSOLIDATION UNDER 28 U.S.C. § 1407;

3. SCHEDULE OF ACTIONS IN SUPPORT OF PLAINTIFF DAVID
GIAMBUSSO’S MOTION FOR TRANSFER AND COORDINATION
OR CONSOLIDATION UNDER 28 U.S.C. § 1407;

4. APPENDIX OF EXHIBITS IN SUPPORT OF PLAINTIFF DAVID
GIAMBUSSO’S MOTION FOR TRANSFER AND COORDINATION
OR CONSOLIDATION UNDER 28 U.S.C. § 1407; and

S. CERTIFICATE OF SERVICE.

on:
SEE ATTACHED SERVICE LIST

X_ by placing the documents listed above for collection and mailing following the
firm’s ordinary business practices in a sealed envelope with postage thereon fully prepaid
for deposit in the United States mail at Sacramento, California addressed as set forth on
the attached service list, which included the clerks of the courts affected by the Motion
for Transfer and Coordination or Consolidation.

I further certify and declare that I caused the above documents to be served by
federal express upon:

Jeffrey N. Liithi

Clerk of the Panel

Thurgood Marshall Federal Jud101ary Building
One Columbus Circle, NE

Room G-255, North Lobby

Washington, D.C. 20002-8004

I declare under penalty of perjury under the laws of the
foregoing is true and correct, executed this 2™ day of O%
California.

g 'ted States that the

Sheila M. Brown
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PLAINTIFFS’ COUNSEL IN THESE ACTIONS

Counsél for Plaintiff in Giles v. Guitar Center,
Inc., et al., S.D.Cal. No. 09-CV2146 (BEN)

Bonny E. Sweeney

David W. Mitchell

Carmen A. Medici :

COUGHLIN STOIA GELLER RUDMAN &
ROBBINS LLP

655 West Broadway, Suite 1900

San Diego, California 92101

Telephone: (619) 231-1058

Facsimile: (619) 231-7423

Counsel for Plaintiff in Teller v. Guitar Center,
Inc., N.D.IIL No. 1:09-¢v-6104

Ryan F. Stephan

James B. Zouras

STEPHAN ZOURAS, LLP

205 N. Michigan Avenue, Suite 2560
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Plaintiff, David Giambusso, for his Class Action Complaint against Defendants, upon
personal knowledge as to facts pertaining to himself and upon information and belief as to all

other matters, states as follows:

NATURE OF ACTION

1. Plaintiff, a consumer and a direct purchaser of a guitar from one of the defendants
herein, brings this action on his own behalf and on behalf of a class of purchasers of fretted
musical instrument products such as acoustic and electric guitars, violins, amplifiers and strings
(“Fretted Instrument Products”) between January 1, 2005 and December 31, 2007.

2. In Mafch 2009, the Federal Trade Commission (“FTC”) iésued a cease and desist |

order to the National Association of Music Merchandising (“NAMM?”) and at the same time

‘settled the FTC’s charges that NAMM had “permitted and encouraged” acts constituting

violations of Section 5 of the FTC Act among its members and that the acts and practices of
NAMM “constitute unfair methods of competition in or affecting commerce in violation of
Section 5 of the Federal Trade Commission Act, as amended 15 U.S.C. § 45.” The FTC also
alleged that absent appropriate relief “such acts and practices, or the effects thereof will continue
orrecur...” |

3. Specifically, the FTC, after an investigation, alleged that between 2005 and 2007,
NAMM organized various meetings and programs for its members, sﬁch as defendants herein, at
which competing retailers of musical instruments were permitted é.nd encouraged to exchange
competitively sensitive information, strategies for implementing minimum advertised pricing and
restrictions of retail price competition. ]

4, The FTC alleged that the “challenged conduct served no legitimate business

purpose and resulted in no significant efficiency benefits.”

5. According to the FTC’s press release announcing NAMM’s settlement of “FTC

- Charges of Illegally Restraining Competitions” “the FTC’s proposed consent order is designed to

remedy NAMM’s anﬁcompetitive conduct.” The Commission’s vote to accept the complaint and

the consent order was 4-0.

6. In the competition-restrained market created by defendants’ conduct, plaintiff and
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the Class purchased Fretted Instrument Products at artificially inﬂated prices.

7. NAMM'’s conduct and that of other defendants named herein, all of whom are
members of NAMM, are pre se illegal under Section 1 of the Sherman Act. The conduct of
defendants, and each of them, uﬁreasonably restrained trade in the relevant market(s) (defined
below), causing substantial anti-competitive effects and inflated prices to consumers.

8. The conduct and scheme was specifically intended to protect NAMM members
from price competition by either securing higher price levels, and thereby restricting retail price
competition, or by eliminating price discounting entirely.

9, Abéent defendants’ anti-comi)etitive conduct, plaintiff énd the other Class

members would have paid lower prices for the Fretted Instrument Products they purchased

during the Class Period. Plaintiff seeks damages and equitable relief under Sections 1 and 2 of

the Sherman Antitrust Act.
JURISDICTION AND VENUE

10.  The Court has jurisdiction over the claims relating to violations of the Sherman
Antitrust Act of 28 U.S.C. §§ 1331 and 1337 and 15 U.S.C. § 15. Jurisdiction is also proper

under 28 U.S.C. § 1332(d)(2).
11.  Venue is proper in this judicial district under 15 U.S.C. § 2 and 28 U.S.C. § -

1391. Several defendants transact business within this district; many of the acts and events
giving rise to this action occurred within this district; and defendant NAMM is headquartered in
this district.
PARTIES
12.  Plaintiff David Giambusso is a resident of Brooklyn, New York. In or about
September 2007, Plaintiff purchased a guitar from Guitar Center.
13.  Defendant National Association of Music Merchants, Inc. (“NAMM?”) is a New

York corporation with its principal place of business located at 5790 Armada Drive, Carlsbad,

California 92008.

14, NAMM is a trade association comprised of more than 9,000 members, including

defendants, that include manufacturers, distributors, and dealers of musical instruments and
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related products. Most United States manufacturers, distributors, aﬁd rdealers of musical
instruments are members of NAMM. NAMM is controlled by its members, inclhding
defendants herein.

15.  Defendant Guitar Center, Inc. (“Guitar Center”) is a Delaware corporation with its
principal place of business at 5795 Lindero Canyon Road, Westlake Village, California and is a
retail seller of Fretted Instrument Products. Guitar Center is a member of NAMM.

16.  Fender Music Instruments Corporation (“Fender””) maintains its principal place of
business at 8860 East Chaparral Road, Suite 100, Scoftsdale, Arizona. Fender manufactures and
sells Fretted Instfument Products, and prodﬁces the highest-selling gliitar in the United States by
a large margin. According to information in a legal brief submitted on behalf of Fender in a
recent frademark proceeding, the market share of Fender’s three top selling models each year
exceeds the market share of the entire product line of most of Fender’s largest competitors.
Fender is a member of NAMM, and is its largest exhibitor.

17.  Plaintiffs is informed and believes and thereon alleges that as to all transactions
relevant herein, each defendant was an agent of one or more defendants named herein and, as
such, was acting within the purpose, course and scope of such agency. Plaintiff is further
informed and believes that each defendant aided and abetted, and acted in concert with and/or
conspired with each and every defendant to commit the acts complained of herein and to engage
in a course of conduct in the business practices cdmplained of herein.

18.  Various individuals, partnerships, corporations and associations not named as

~ defendants in this Complaint have participated as co-conspirators in the violations of law alleged

herein and have performed acts and made statements in furtherance thereof. The identity of all

co-conspirators is unknown at this time and will require discovery.

TRADE AND COMMERCE

19. Defendants are involved in interstate trade and commerce, and the activities of
defendants as alleged in this action have substantially and adversely affect interstate commerce.
In the conduct of their business, defendants directly or indirectly, has used and uses the means

and instrumentalities of interstate commerce in furtherance of the acts and communications
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alleged herein, including but not limited to, the United States postal system, the nationwide
system, through and by means of which a substantial amount of the nation’s communications,

information exchanges, and transportation take place.

SUBSTANTIVE ALLEGATIONS

A. The Fretted Instrument Product Market Is Part Of The Larger
Musical Instrument Market Dominated By Defendants

20.  According to data maintained by The Music Trades — the only industry trade
publication - in the past six years, the ten largest music product suppliers have increased their
market share from approximately 42% to 2002 to 50% in 2008.

21.  “Music product” companies are generally understood to include companies which
manufacture, supply or sell at retail musical instruments, accessories and products for amplifying
and recording music. |

22.  According to The Music Trades, there are distinct product categories within the
music prodnct markets, including the fretted instrument product category, (consisting of acoustic
and electric guitars, instrument amplifiers and strings), and pianos, consisting of acoustic and
digital pianos, percussion products consisting of drums, cymbals and mallets. Within the Fretted
Instrument Product market, guitars are by far the most popular music instruments.

23.  In 2008, the Fretted Instruments Product category retail dollar sales volume was
$1.55 billion of an approximately $7 billion dollar per year music instrument market.

24.  According to a national Gallop poll commissioned by NAMM (and conducted
regularly since 1978) specinlized music retail stores, euch as those openated by _defendants,
remain the consumer’s first choice for buying music products. 57% of poll respondents
preferred to purchase at specialized music stores versus 23% who express a preference for
internet purchases and only 15% expressing a preference for mass market retailers such as Best
Buy, Costco, Wal-Mart or Toys-R-Us. The mass market retailers’ stock mainly lower-end

guitars in the $250 or less range.

25.  The guitar and accessories product market is recognized as a distinct product

| market in the-industry and has its own trade association, the Guitar and Accessories Marketing

Association (“GAMA”).
5
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26.  Published figures from NAMM and The Music Trades reportsk that from 1998 to
2007 acoustic guitar sales grew to 1.35 million units from 611,00 and sales of electric guitars
grew from 543,000 to 1.5 million units during the same period. »

27.  According to a Music Trades report published in 2008, the music industry had
gross margin of 30% versus approximately 22% gross margins for consumer electronics.
Despite the large gross margins, the industry has been consolidating rather than aﬁracting new
entrants. Even mass market retailers have decided not to compete ’with defendants herein on the
same scale and scope.

28. | Confirming the barrieré to entry into the music pfoduct retail market, one NAMM
member observed (as reported in the March 1, 2008 issue of The Music Trades): “To generate
reasonable sales volume, you need a lot of SKUs. I am not sure they [Best Buy, then attempting
to enter the music retailing market] will be able to achieve the kind of volume they’re hoping for
in just 2500 square feet of space.” In a published report in 2008, Morningstar’s retail analyst,
Brady Lemos, was quoted on the retailing music business as taking “up a lot of real estate.”
According to Guitar Center’s published reports its average large store selling space is 8,000-
80,000 square feet and stocks approximately 4,500 SKUs. By contrast Best Buy has decided to
enter the market in only a very limited way 91,250 square foot store within a store stocking only

approximately 1000 SKUs. Thus, new entrants to the market must make large investments in

inventory and retail selling space.

B. Guitar Center’s Dominance And Power In The Industry
29.  Guitar Center has grown through acquisitions. In June 1999, Guitar Center

bought “Musicians Friend” a leading catalogue and instrument retailer with nine retail stores. In
April 2001, Guitar Center acquired American Music Group and its 12 retail stores, two mail-
order catalogues and music accessory distributor. In 2002, Guitar Center acquired M&M Music
and Southwestern retailer of musical instruments to schools. In mid 2005, Guitar Center bought
Music & Arts Center and its 80 locations. In 2006, Guitar Center acquired four Hermes Music
stores in Texas. In February 2007, Guitar Center acquired the Woodwind and The Brasswind

out of bankruptcy. As of the end of 2008, Guitar Center’s annual sales of $1.55 billion were to
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the musical instruments annual sales of $7 billion.

30.  Guitar Center is the only national chain and is viewed as dominant in the retail
market with 295 stores and the industry’s largest mail order operation and sales of $2.0 billion,
GCl is nearly 5 times the size of its nearest competitor by 2007 according to Music Trades.
From 1997 to 2007, its market share has grown from 6.1% to 26.6%.

31.  Guitar Center dwarfs it next largest competitor. Sam Ash Music Corporation is
the number two musical instrument retailer in the United States and operates 45 stores in
California, New York and Texas and nine other states. In 2002, Sam Ash acquired the top nine
stores of the Mars Music Chain. | | |

32.  According to independent retailers, Guitar Center wields enormous power in the
industry. In an interview in Musical Merchandise Review, April 2007 issue, Alan Levin of

Chuck Levin’s Washington Music Center said:

The biggest concern is Guitar Center. They are many
manufacturers’ biggest customers and changes are being made. . .
to suit them alone.”

33.  One NAMM member observed (as reported in the March 1, 2008 issue of Music
Trades) “Guitar Center has too much leverage. . .”

34.  Guitar Center, is, according to its own publicly filed financial reports in 2007, the
largest customer of many of its suppliers and thus each manufacturer depends on GCI for
substantial portion of its sales of guitars and in Fender’s case for a large share of its profits.

35.  The musical instrument product market is characterized by significant barriers to
entry which enhanced Guitar Center’s dominance and influence and allowed defendants to
exercise and maintain control over prices of fretted instruments. |

36. = The retail value of entire U.S. market for music and audio products in 2008, as
estimated by the Music Industry Census conducted by Music Trades, was $7.1 billion.

37.  In2008, according to Musical Merchandise Review issue of July 2009, 171

outlets selling fretted instrument closed.
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C. During The Class Period, NAMM Was The Industry’s Vehicle To |
Control Prices In The United States Fretted Instrument Product Market

38.  Most U.S. manufacturers, distributors, and dealers of musical instructions are
members of NAMM. As‘ the FTC observed in its March 4, 2009 press release entitled National
Association of Music Merchants Settles FTC Charges of lllegally Restraining Competition,
“NAMM serves the economic interests of its members by, among other things, promoting
consumer demand for musical instructions, lobbying the government, offering seminars, and
organizing trade shows. In the United States, NAMM sponsors two major trade shows each
year, where manufacturers introduce new products and meet with dealers and competing
manufacturers, distributors and retailers of musical instruments meet and discuss issues of
concern to the industry.” See, http://www.ftc.gov/opa/2009/03/namm.shtm.

39.  Between 2005 and 2007, NAMM organized various meetings and programs for its
members at which competing retailers of musical instrument were permitted and encouraged to
exchange information and discuss strategies for implementing minimum advertised price
policies, the restriction of retail price competition, and the need for highef retail prices.

40.  Representatives of NAMM determined the scope of information exchange and
discussion by selecting moderator and setting the agenda for these programs.

41. At these NAMM-sponsored events, NAMM members discussed the adoption,
implementation, and enforcement of minimum advertised price policies; the details and workings
of such policies; appropriate and optimal retail price and margins; and other competitively
sensitive issues. |

42.  According to the FTC’s complaint, “at meetings and programs sponsored by
NAMM, competing retailers of musical instruments and other NAMM discussed strategies for
raising retail prices and exchanged information on competitively sensitive subjects such as —
prices, margins, minimum advertised price policies and their enforcement.”

43.  According to the FTC, similar discussions were held among manufacturers.

44.  NAMM shows are considered an indispensable resource by music product

retailers. In a February 2007 interview a member was quoted in Musical Merchandise Review:

Many years ago, the importénce of attending a NAMM show may

not have seemed important, today it is absolutely necessary.
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Owners and key personnel should be at NAMM. . . the education
seminars are priceless. The interaction with the industry people
and colleagues is also priceless.

45.  The conduct of the defendants was the cause of supra competitive price levels for
products in the Fretted Instrument Product market. Music Merchandise Review, issue date
October 2008, reported that Anthem Music Group’s head D. Kilkenny observed “over the past
several years instrument prices seem to be increasing at a greater rate thax; that of inflation . . .”
According to The Music Trades “Annual Census of The Music Industries” published in 2009, in
2006, the average price of guitar was $309 by 2007 the average price was $350 and by 2008 the
average price was $372. Thus, the defendants were able to increase aggregate sales from
$1,022,861.00 in 2006 to $1,151,290.00 despite a 10% decline in unit sales.

46.  The FTC has alleged that no significant pro-competitive benefit was derived ﬁom
the challenged conduct. After analyzing the type of information involved, the level of detail, the
absence of procedural safeguards, and overall market conditions, the FTC concluded that the
exchange of information engineered by NAMM lacked a pro-competitive justification.

47.  The FTC has ordered NAMM to cease and desist from:

(@ Entering into, adhering to, enforcing, urging, encouraging, advocating,
suggesting, assisting or otherwise facilitating any Musical Product Manufacturer or Musical
Product Dealer to enter info, adhere to or enforce any combination, conspiracy, agreement or
understanding between or among any Musical Product Manufacturers or Musical Product
Dealers relating to: |

(i)  the retail price of any Musical Product;

(i)  any term, condition or requirement upon which any Musical
Product Manufacturer or Musical Product Dealer deals, or is willing to deal, with any other
Musical Product Manufacturer or Musical Product Dealer, including, but not limited to, Price
Terms, margins, profits, or pricing policies, including but not limited to Minimum Advertised
Price Policies or Resale Price Maintenance Policies; or

(ili)  the refusal to do business, or the reduction of business, with

particular Musical Product Manufacturers or Musical Product Dealers.
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(b)  urging, encouraging, advocating, suggesting, coordinating, participating
in, or facilitating in any manner the exchange of information between or among Musical Product
Manufacturers or Musical Product Dealers relating to:

| i) the retail price of Musical Products; or
(i)  any term, condition or requirement upon which any Musical
Product Manufacturer or Musical Product Dealer deals, or is willing to deal, with any other
Musical Product Manufacturer or Musical Product Dealer, including, but not limited to, Price
Terms, margins, profits, or pricing policies, inclﬁding but not limited to Minimum Advertised
Pricé Policies or Resale Price Mainténance Policies. |

D. Anticompetitive Effects Of Defendants’ Unlawful Conduct

48.  The MAP policies imposed and enforced by defendants here went well beyond
typical cooperative advertising programs where manufacturers place restraints on the prices
dealers may advertise in advertisements funded in whole or in part by the manufacturer.

49, The MAP policies inflicted on music retailers by NAMM and manufacturers are
anticompetitive. According to a Wall Street Journal Report dated October 23, 2008, Bradley
Reed, sales manager for Musician’s Advocate, Inc. said “it [his company] had very little choice
but to honor manufacturer’s policies on advertised prices because otherwise it risks having its
supplies cut off or being delisted as an authorized distributor.”

50.  Defendants’ practices have had the following anticompetitive effects, among
others, in the relevant market:

(@ Competition in the relevant market has been unreasonably restrained,
suppressed, and, in some cases, destroyed;

(b)  Potential competitors have been restrained from enten'ng into the relevant
market and have been prevented from competing effectively against defendants;

(©) Purchasers of musical instruments have been denied the benefits of

competition in a free and open market and have been forced to pay artificially high instrument

prices;
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(d Upon information and belief, defendants have enjoyed, and will continue

to 'enj oy, ultra competitive profits to the detriment of competitors and purchasers of musical

ihstruments.

51.  The aforementioned anticompetitive effects of defendants conduct on competition
in the relevant market outweigh any conceivable pro-competitive benefits.

E. Market Power

52.  As of those claims for which proof of market power is required (i.e., those for
which the rule of “per se” illegality does not apply), the relevant product market in this case is
refail sales of products in thé fretted instruments prodﬁct category which includés guitars
amplifiers and accessories for same.

53.  The relevant geographic market in this case is the United States of America.

54.  As small but significant non transitory price increase in fretted instrument product
category would not result in a loss of sales within this product market to sales in other music
product categories.

55. By virtue of their power ‘;o control prices and exclude competition in the relevant
markets(s), defendants’ at all relevant times possessed market power in the relevant market(s).
Moreover, at all relevant times defendants possessed dominant shares of the market(s) for retail
sales of musical instruments generally fretted instruments in particular.

56.  Likewise, defendants at all relevant times possessed substantial market power in
the market(s) for its products, due, in part, to the high level of product differentiation in the.
industry. Specifically, defendants: (a) sold their musical instruments at prices substantially in
excess of marginal costs, (b) enjoyed high profits margins thereon, (c) sold such products
substantially in excess of the competitive price, and (d) enjoyed substantial barriers to market
entry and growth. |

57.  Defendants exchanged competitively sensitive information that had the purpose,
tendency and capacity to facilitate price cobrdination among competitors.

58.  There is substantial concentration among the firms that manufacture the products

in the relevant market(s).
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59.  Defendants together imposed and enforced minimum retail price maintenance and
minimum advertised price policies which were contrary to manufacturers’ economic interests
because each manufacturer rational economic goal was to increase sales volume rather than

terminate retailers.

F. Market Effects Of Defendants’ Conduct

60.  The overall effect of defendant’s anti-competitive, exclusive scheme has been to
substantially foreclose and impair competition (and the threat of such competition) from lower-
priced musical instruments. As alleged above, had defendants not improperly foreclosed or
lstiﬂed actual or potential éompetitors from competiﬁg in markets for the musical instruments,
other actual or potential rival manufacturers would have achieved much greater sales than they
actually did (or threatened to do), given the cheaper prices that they charged (or could have
charged upon entry), and would have posed a far great competitive threat to’defendants.
Additionally, absent defendants exclusionary conduct, barriers to entry of the markets would
have been lower, which: (a) would have made it easier for existing or new competitors to enter
or expand their positions in the market for the musical instruments, and (b) would have caused
existing or potential competitors to be attracted to the musical instrument market because of the
supra-competitive prices thét defendants was charging. As a result, absent defendants’
misconduct, defendants would have rationally perceived that the;e was a greater threat of
potential competition in each of the relevant markets if defendants did not reduce its supra-
competitive prices.

61.  The presence of unfettered competition from actual or potential competitors,
which were selling lower-priced musical instruments, would have forced defendants to lower the
prices for its musical instruments in order to remain competitive and/or to counter a perceived
threat of additional entry.

62.  Asaresult of defendants’ conduct, independent retailers could not compete with -
nationwide and/or multiregional claims because the retailers could not price-compete.

Accordingly, retailers such as Guitar Center were able to raise prices above and beyond what

they would be under competitive conditions.
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63.  During the relevant period, plaintiff and the other members of the Class purchased
musical instruments directly from defendants. As a result of defendants alleged illegal conduct,
members of the Claés were compelled to pay, and did pay, artificially inflated prices for the
musical instruments they purchased. Plaintiff would have been able to, inter alia, purchase less-
expensive musical instruments had potential competitors been able to engage in unfettered
competition. The prices that Plaintiff and the other Class members paid for musical instruments
during the Class Period were substantially greater than the prices that Plaintiff and the Class

members would have paid absent the illegal conduct alleged herein because: (1) the prices of all

musical instruments were artificially inflated by defendants illegal conduct; and (2) Class

members were deprived of the opportunity to purchase musical instruments at substantially lower
prices. Thus, Plaintiff and the Class have, as a consequence, sustained substantial damages in
the form of overcharges.
CLASS ACTION ALLEGATIONS |
64.  Plaintiff brings this action pursuant to Rule 23(a) and (b)(3) of the Federal Rules
of Civil Procedure on behalf of the following Class:
All individuals and persons who purchased one or more Fretted

Instrument Products from any of the defendants from January 1,
2005 through December 2007 (“Class Period”).

Excluded from the Class are the defendants, their co-conspirators, their respective parents,
subsidiaries and affiliates, any judge or magistrate presiding over this action and members of
their families, as well as any governmental entities.

65.  Plaintiff does not know the exact size of the Class since such information is
exclusively in the control of defendants. Plaintiff believes that there are thousands of Class
members, and that they are sufficiently nunierous and geographically dispersed throughout the
United States so that joinder of all Class members is impracticable.

66.  Plaintiff’s claims are typical of the claims of the members of the Class because
Plaintiff and all Class members were damaged by the same wrongful conduct of defendants and

their co-conspirators as alleged in this Complaint.

67.  Plaintiff will fairly and adequately protect the interests of the Class. The interests
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of Plaintiff coincide with and are not antagonistic to, those of the Class. In addition, Plaintiff is

represented by counsel who are experienced and competent in the prosecution of complex class

action and antitrust litigation.

68.  There are questions of law and fact common to the members of the Class, and
those common questions predominate over any questions which may affect only individual
members of the Class,v because defendants have acted on grounds generally applicable to the
entire class. Among the predominant questions of law and fact common to the Class are:

(@ Whether defendants conspired and/or engaged in concerted action or
unilateral action in restraint of trade; | |

(b) ~ Whether defendants intentionally and unlawfully engaged in a scheme to
control price and potential competitors from the relevant market;

(c) Whether defendants’ unlawful conduct caused Plaintiff and the Class
members to pay more for Fretted Instrument Products than they otherwise would have paid;

(6)) The duration and extent of the combination or conspiracy alleged herein;

(e) Whether defendants and their co-conspirators were participants in the

combination or conspiracy alleged herein;

® Whether the allged combination or conspiracy violated Section 1 of the

-Sherman Act;

(g)  The effect of the combination or conspiracy upon the prices of Fretted
Instrument Products sold in the United States during the Class Period; .

(h)  Whether plaintiff and members of the Class are entitled to declaratory,
equitable and/or injunctive relief;

@) Whether plaintiff and the Class have been damaged and the appropriate
measure of such damages;

) Whether defendants engaged in agreements,' contracts, combinations and
conspiracies which had the purpose and/or effect of unreasonably restraining competition and
limiting purchasers’ access to competing and lower priced Fretted Instrument Products; and

(2) Whether defendants unreasonably anti-competitive contracts, contribution

14
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and conspiracies have caused plaintiff and’other class members to suffer injury to their business
or property.

69.  Class action treatment is a superior method for the fair and efficient adjudication
of the controversy, in that, among other things, such treatment will permit a large number of
similarly situated persons to prosecute their common claims in a single forum simultaneously,
efficiently, and without the unnecessary duplication of evidence, effort, and expense that
numerous individual actions would engender. The benefits of proceeding through the class
mechanism, including providing injured persons or entities with a method for obtaining redress
for claims that might not be practicable to pufsue individually, substanﬁally outweigh any |
difficulties that may arise in management of this class action. There are no difficulties likely to
be encountered in the management of this class action that would preclude its maintenance as a
class action and no superior alternative exists for the fair and efficient adjudication of this

controversy on behalf of plaintiff and the members of the Class.

FIRST CLAIM FOR RELIEF

(Violation of Section 1 of the Sherman Antitrust Act, 15 U.S.C. § 1)

70.  Plaintiff incorporates by reference all the above allegations as if fully set forth
herein.

71.  Beginning in 2005, the exact date being unknown to plaintiff and exclusively
within the knowledge of defendants and their coconspirators entered into a continuing contract,
combination or conspiracy to unreasonably restrain trade and commerce in violation of Section 1 -
of the Sherman Antitl'ust Act (15 U.S.C. § 1) by artificially reducing or eliminating competition
in the United States.

72.  Inparticular, defendants combined and conspired to raise, fix, maintain or
stabilize the prices of Fretted Instrument Products sold in the United States.

73.  Asaresult of defendants’ unlawful conduct, prices for Fretted Instrument
Products were raised, fixed, maintained and stabilized in the United States.

74.  The contract, combination or conspiracy among defendants consisted of a

continuing agreement, understanding, and/or concerted action among defendants and their co-
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conspirators:

75.  For purposes of formulating and effectuating their contract, combination or
conspiracy, defendants and their co-conspirators did those things they contracted, combined, or
conspired to do, including but not limited to:

(a) | participating in meetings and conversations to discuss the prices and
supply of Fretted Instrument Products;

(b)  communicating in writing and orally to fix target prices, floor prices, and
price margins for Fretted Instrument Products;

(©) exchanging competifively sensitive informatioﬁ among each other to
facilitate their conspiracy, including minimum advertised pricing, strategies for raising retail
prices, restricting retail price competition;

(d)  agreeing to manipulate prices and supply of Fretted Instrument Products
sold in the United States in a manner that deprived direct purchasers of free and open
competition; and

(e) selling Fretted Instrument Products to customers in the United States at

noncompetitive prices.

76.  Asaresult of defendants’ unlawful conduct, plaintiff and the other members of
the Class were injured in their businésses and/or property in that they paid more for Fretted
Instrument Products than they otherwise would have paid in the absence of defendants’ unlawful
conduct.

SECOND CLAIM FOR RELIEF

(Against All Defendants for Violation of 15 U.S.C. § 1 -Agreements Restraining Trade)
77.  Plaintiff hereby incorporates each preceding and succeeding paragraph as though

fully set forth herein.

78.  Defendants through their actions described above constituting agreements, and
their enforcement, contracts, combinations and conspiracies that substantially, unreasonably, and
unduly restrain trade in the relevant market(s), and harmed Plaintiff and the Class thereby.

79.  The relevant product market is Fretted Instrument Products and the relevant
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geographic market is the United States.
80.  The action alleged covers a sufficiently substantial percentage of relevant

market(s) to harm competition.

81.  The actions of the defendants directly and/or through NAMM constitute concertéd
action.

82. NAMM is per se liable for the creation, maintenance, and enforcement of the
agreements under a “quick look™ and/or rule of reason standard.

83. Alternatively, NAMM is liable for the creation, maintenance, and enforcement of
the agreements ’under a “quick look” and/or rule of reason standard; |

84.  There is no legitimate, pro-competitive business justification for defendants’
conduct, or any of them, that outweighs their harmful effect.

85.  Plaintiff and members of the Class were injured in their business or property by
the collusion and conspiracy alleged above which facilitates, enabled, and assisted or further
defendants’ substantial foreclosure and exclusion of competition in the relevant markets.
Without limiting the generality of the foregoing, plaintiff and the other members of the Class
have been forced to pay higher prices for musical instruments than they would have paid in the
absence of defendants’ unlawful conduct.

THIRD CLAIM FOR RELIEF

(Against Defendants Namm and Guitar Center for
Violation of the Sherman Antitrust Act, 15 U.S.C. § 2 - Attempted Monopolization)

86.  Plaintiff hereby incorporates each preceding and succeeding paragraph as though
fully set forth herein.
87.  Guitar Center has conspired with NAMM to control prices and exclude or destroy

competition in the relevant markets and engaged in other acts with the specific interest to achieve

fnonopoly power in the relevant product market.
88.  Guitar Center possesses, and has demonstrated, a dangerous probability of
achieving monopoly power in the relevant market. Guitar Center continues to dominate this

market through the unlawful conduct described above, to the detriment of ‘plaintiff and the Class.
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89.  Asadirect and proximate result of Guitar Center’s monopolistic conduct,
competition in the relevant market has been unreasonably restrained and injured, and plaintiff
and the members of the Class have paid supra competitive prices for musical instruments. Asa
result of defendant’s unlawful conduct, plaintiff and members of the Class have suffered and will

continue to suffer damages.

FOURTH CLAIM FOR RELIEF

(Against All Defendants for Violation of California’s Unfair Competition Law)

90. - Plaintiff incorporates by reference all the above allegations as if fully set forth
herein. |

91. Defendants’ acts and practices, asvdescribed herein, constitute unlawful, unfair or
fraudulent business practices in violation of Cal. Bus. & Prof. Code §§ 17200, ef seq.

92.  The utility of defendants’ conduct and practices in restricting competition in the
musical instruments market is significantly outweighed by the gravity of the harm they impose
on plaintiff and the Class. Defendants’ acts and practices are oppressive, unscrupulous or
substantially injurious to consumers.

93.  The above-described unfair, unlawful and fraudulent business practices conducted
by defendants present a threat and likelihood of harm and deception to members of the class in

that defendant has systematically perpetrated and continues to perpetrate the unfair, unlawful and

fraudulent conduct upon them.
94. Defendants” acts and practices constifute unlawful business praétices in violation
of the Sheﬁnan Antitrust Act, Sections 1 and 2, as described herein.

95.  Plaintiff and the Class have suffered harm as a proximate result of the wrongful
conduct of the defendants alleged herein, and therefore bring this claim for restitution and
disgorgement. Plaintiff and the class have suffered injury in fact and have lost money as a result
of defendants’ acts and practices, described herein, in that they have paid artificially high prices

for musical instruments due to defendants’ unlawful agreement, combination or conspiracy.

18

CLASS ACTION COMPLAINT




O 00 N N N

11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

96.  Inpaying the prices they paid for musical instruments, plaintiff and members of
the class relied upon defendants to fairly and lawfully charge retail prices that were unaffected
by any restraint of trade.

97.  Pursuant to Business and Professions Code §§17200 and 17203, plaintiff, on
behalf of himself and the class, seek an order of this Court: enjoining the defendants from
continuing to engage in the practices described herein. Plaintiff and the class are further entitled
to, and pray for, restitution of all monies owed to them, subject to proof, as a result of
defendants’ unfair, unlawful and fraudulent practices, along with disgorgement o'f profits, plus
interest and attorneys’ fees and costs'pursuant to, inter alia, Code of Civil Procedure §1021 5.

PRAYER FOR RELIEF

WHEREFORE, plaintiff prays that:

A. The Court determines that this action may be maintained as a class action
pursuant to Rule 23(a) and (b)(3) of the Federal Rules of Civil Procedure with respect to the

claims for damages, and declaring plaintiff as the representative of the Class and his counsel as

counsel for the Class;

B. The Court declares the conduct alleged herein to be unlawful in violation of the
federal antitrust laws and the common law of unjust enrichment;

C. Plaintiff and each member of the Class recover punitive and treble damages to the

extent such are provided by the law;

D. Plaintiff and each member of the Class recover the amounts by which the
defendants have been unjustly enriched in accordance with state law;

E. Defendants be enjoined from continuing the illegal activities alleged herein;

F. Plaintiff and the Class recover their costs of suit, including reasonable attorneys’

fees and expenses as provided by law; and

11/
/11
/11
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G. Plaintiff and the Class be granted such other, further, and different relief as the

nature of the case may require or as may be determined to be just, equitable and proper by this

Court.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury on all claims so triable.

Dated: September 11, 2009
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By: M”%—— |

Mark J. Tamblyn

455 Capitol Mall, Suite 231
Sacramento, CA 95814
Telephone: (916) 492-1100
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SQUITIERI & FEARON, LLP
Lee Squitieri

Garry Stevens

32 East 57% Street, 12 Floor
New York, New York 10022
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Plaintiff, Allen Hale, for his Class Action Complaint against Defendants, upon
personal knowledge as to facts pertaining to himself and upon information and belief

as to all other matters, state as follows:
I NATURE OF ACTION

1. Plaintiff, a consumer and a direct purchaser of a guitar from Guitar
Center, Inc., one of the defendants herein, brings this action on his own behalf and
on behalf of a class of purchasers of fretted musical instrument products such as
acoustic 'and electric guitars, violins, amplifiers and strings (“FI Products™) between
January 1, 2005 and December 31, 2007.

2. Plaintiff seeks damages from Defendants under Section 1 of the
Sherman Antitrust Act, 15 U.S.C. § 1. As detailed below, Plaintiff alleges that
Guitar Center, a dominant, multi-brand retailer and a member of the National
Association of Music Merchants (“NAMM?”), together with NAMM and its
members, conspired to maintain, implement and/or enforce Minimum Advertised
Pricing (“MAP”) policies that had the purpose and effect of fixing prices, securing
higher price levels, restricting retail price competition and eliminating price
discounting altogether in the FI market.

3. Specifically, from at léast 2005-2007, and earlier, NAMM organized
meetings and programs where competing fretted instrument (“FI”) retailers,
including Guitar Center, were permitted and encouraged to discuss and agree
fegarding the restriction of retail price competition, strategies for the adoption,
implementation, and enforcement of minimum advertised price policies, and
appropriate and optimal retail prices and margins. In effect, NAMM facilitated
resale price maintenance (“RPM”) agreements between and among its members.

(Hereinafter, MAP and RPM are used interchangeably).
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4.  The NAMM meetings led to agreements between Guitar Center, other
leading F1 retailers, and FI Product manufacturers to impose RPM scheme designed
to raise and maintain retail prices for FI products.

5.  Defendants’ conduct unreasonably restrained trade in the relevant
market(s) (defined below), causing substantial anti-competitive effects and inflated
prices to consumers, in violation of § | of the Sherman Act. |

6. NAMM?”s conduct and that of other defendants named‘ herein, all of
whom are members of NAMM, are illegal under Section 1 of the Sherman Act. The
conduct of defendants, and each of them unreasonably restrained trade in the relevant
market(s) (defined below), causing substantial anti-competitive effects and inflated
prices to consumers.

7.  Absent defendants’ anti-competitive conduct, plaintiff and the other
Class members would have paid lower prices for the Fretted Instrument Products
they purchased during the Class Period. Plaintiffs thus seek damages and equitable
relief under Sections 4 and 16 of the Clayton Act, 15 U.S.C. §§ 15(a) and 26, for
violations of Section | of the Sherman Antitrust Act, 15 U.S.C. § 1.

. JURISDICTION AND YENUE

8.  The Court has jurisdiction over the claims relating to violations of the

Sherman Antitrust Act of 28 U.S.C. §§ 1331 and 1337 and 15 U.S.C. § 15.

Junisdiction is also proper under 28 U.S.C. § 1332(d)(2).
9. Venue is proper in this judicial district under 15 U.S.C. § 22 and 28

U.S.C. § 1391. Defendants transact business within this district, many of the acts
and events giving rise to this action occurred within this district; and defendant
Guitar Center is headquartered in this district.
1.  PARTIES
10.  Plaintiff Allen Hale is a resident of DesMoines, lowa. In or about June

2006, Plaintiff purchased a guitar from Guitar Center.

CLASS ACTION COMPLAINT -2-
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11.  Defendant Guitar Center, Inc. (“Guitar Center”) is a Delaware

corporation with its principal place of business at 5795 Lindero Canyon Road,

|| Westlake Village, California and is a retail seller of Fretted Instrument Products.

Guitar Center is a member of NAMM. Guitar Center has grown aggressively through
acquisitions. As of the end of 2008, Guitar Center’s annual sales of $1.55 billion
were more than one-fifth of the annual sales of all musical instruments of $7 billion.
Guitar Center is the only national chain and is viewéd as dominant in the retail
market with 295 stores and the industry’s largest mail order operation. Guitar Center
was nearly five times the size of its nearest competitor by 2007. From 1997 to 2007,
its market share grew from 6.1% to 26.6%.

12, Guaitar Center is, according to its own publicly filed financial reports in
2007, the largest customer of many of its suppliers and thus each manufacturer
depends on Guitar Center for substantial portion of its sales of guitars.

13. Defendant National Association of Music Merchants, Inc. "NAMM”)
is a New York corporation with its principal place of business location at 5790
Armada Drive, Carlsbad, California 92008.

14. NAMM is a trade association comprised of more than 9,000 members,
including defendants, that includes manufacturers, distributors, and dealers of |
musical instruments and related products. Most United States manufacturers,

distributors, and dealers of musical instruments are members of NAMM. NAMM is

controlled by its members, inchiding defendants herein.

15.  The musical instrument product market is characterized by significant
barriers to entry which enhanced Guitar Center’s dominance and influence and

allowed defendants to exercise and maintain control over prices of fretted

instruments.
16. Plaintiff is informed and believes and thereon alleges that as to all

transaction relevant herein, each defendant was an agent of one or more defendants

CLASS ACTION COMPLAINT : -3-
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named herein and, as such, was acting within the purpose, course and scope of such
agency. Plaintiff is further informed and believes that each defendant aided and
abetted, and acted in concert with and/or conspired with each and every defendant to
commit the acts complained-of herein and to engage 1n a course of conduct in the
business practices complained of herein. .

17.  Various individuals, partnerships, corporations and associations not
named as defendants in this Complaint have participated as co-conspirators in the
violations of law alleged herein and have performed acts and made statements in
furtherance thereof. The identity of all co-conspirators is unknown at this time and
will require discovery.

Iv. INTERSTATE TRADE AND COMMERCE

18.  The activities of Defendants, as described in this Complaint, were
within the flow of, and substantially affected, interstate commerce.

19.  During the time period covered by this Complaint, Defendant Guitar
Center and members of Defendant NAMM sold and distributed FI Products

throughout the United States.
20. Defendant Guitar Center and members of Defendant NAMM have sold

and shipped substantial quantities of FI Products in a continuous and uninterrupted
flow of interstate commerce to customers located in states other than the states in

which the Defendants and NAMM’s members produced F1 Products.
V.  SUBSTANTIVE ALLEGATIONS

A.  During the Class Period, NAMM was the Industry’s Vehicle to Control
Prices in the United States Fretted Instrument Product Market

21. Most U.S. manufacturers, distributors, and dealers of musical
instructions are members of NAMM. As the FTC observed in its March 4, 2009
press release entitled National Association of Music Merchants Settles FTC Charges

of lllegally Restraining Competition, “NAMM serves the economic interests of its
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members by, }among other things, promoting consumer demand for musical

instructions, lobbying the government, offering seminars, and organizing trade

shows. In the United States, NAMM sponsors two major trade shows each year,

where manufacturers introducc ncw products and meet with dealers and competing

manufacturers, distributors and retailers of musical instruments meet and discuss

issues of concem to the industry.” See http://www.ftc.gov/opa/2009/03/namm.shtm.
22.  On information and belief, from the late 1990s to at least 2007,

Defendants worked to facilitate uniform agreement both as to the implementation
and enforcement of MAP as well as pricing. The purpose of facilitating agreement
both as to MAP policies and pricing was because Guitar Center, as well as other
retailer members of NAMM, were concerned about increased competition by mass
merchants, such as Wal-Mart and Costco, as well as internet retailers.’

23.  NAMM held biannual trade shows and conventions. NAMM shows are
considered an indispensable resource by music product retailers. In a February 2007
interview a member was quoted in Musical Merchandise Review:

Many years ago, the importance of attending 2a NAMM

show may not have seemed important, today it is :
absolutely necessary. Owners and key personnel should be

at NAMM . .. the education seminars are priceless. The ,
interaction with the industry people and colleagues is also . '
priceless. (

24. In the late 1990s or early 2000s, at a NAMM show, “a high-profile
retailer delivered a stinging address, lamenting the fact that manufacturers sat by idly
as price wars raged and retail profits plummete 2 This address coincided with the
-adoption of MAP policies by leading musical instrument manufacturers, which

commenced in 1999 and continued thereafter.’

' “Exhibitors Speak: candid comments on business, the NAMM show, dealers
and what to expect in 2006,” Music Trades (March 1 3006); “Justified Optimism or
rose-colored glasses?” Music Trades (March 1, 20065. See also FTC Complaint, 4 4.

2 «Do MAP policies work?” Music Trades (August 1, 2001).
3 FTC Complaint, { 4.
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25. By the early 2000s, several major music retaj] chains, including Guitar

Center, were expressing a heightened concern for margin and profit protection.
26.  According to independent retail ers, Guitar Center wields enormous
power in the industry. In ap interview in Musical Merchandise Review, April 2007

issue, Alan Levin of Chuck Levin’s Washington Music Center said:;

The biggest concern is Guitar Center. They are many
manufacturers’ biggest customers and changes are being -
made . . . to suit them alone.

Similarly, One NAMM member observed: “Guitar Center has too much
leverage. .
27.  Thus, when Guitar Center and NAMM encouraged and required the

implementation of MAP pricing, manufacturers did so for fear of losing Guitar

Center as a customer.
28. Infact, a major shifl in retai] opinion regarding the effectiveness of
MAP policies to protect profits occurred between 2000 and 2001. A poll conducted

by Music Trades magazine revealed that:

Last year [2000] when we polled leading m.i. dealers about
the value of minimum advertised price (%/IAP) policies,
only 31% said they had a positive effect on gross margins.
60% said that MAP had no effect at all on selling prices,
while 9% said the programs actually decreased margins.
When asked the same question this year [2001), retailers
exiv.re.ssed a major chanﬁevof heart. 51% said that MAP
olicies had improved their gross margins during the past
2 months, an only 44% deemed the policies ineffectual.

29.  Music Trades concluded that the 20-point shift in opinion was due to the

fact that “the biggest benefit of MAP policies has been to rid the internet of loss-

leader pricing.” Music Trades explained:

As a result [of the MAP ]policies], these days when you
type the name of a %Oﬁ)u ar product into a search enﬁne
yow’ll get a screen full of results offering the same MAP

regulated price. As our poll indicates, brick-and-mortar
retailers obviously appreciate the fact that they don’t have

* As reported in the March 1, 2008 issue of Music Trades.
> “Do MAP policies work?” Music Trades (August 1, 2001).
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to deal with a legion of customers coming into the store
brandishing a computer grg’nt out and demanding, “Why
can’t you beat this price’

30. In addition to reducing competition from internet retailers, Music
Trades also credited MAP policies with a more “sane approach to industry pricing,”
stating that “retail margins appear to have stabilized.””

31.  Thus, MAP policies were a hot topic at the January 2001 NAMM trade
show. Music Trades reported that retailers’ then-current gross margins of 27% to
32% were far lower than they had been in the 19905, and that both large and small
retailers “have jointly concluded that they simply can’t afford to give up any more
gross margin points.” | ‘

32.  Inresponse to this joint retailer pressure, at the January 2001 NAMM
show, “manufacturers seemed to be doing more than paying lip service to retail
profit concerns” by rolling out new and more restrictive MAP policies. However, on
information and belief, the manufacturers realized and agreed that the MAP policies
were not designed to increase services at the retailers but merely to protect their
profit margins. In fact, manufacturers allegedly “were fulsome 1n their criticisms of
the industry’s retail network,” stating, inter alia: “’They don’t do any marketing,””
and ““Their stores are staffed with minimum wage idiots.”® o

33. Thus, the result of the January 2001 NAMM show, and the discussion
facilitated by NAMM at that show, was that manufacturers realized that they could
no longer rely on brilliant engineering and design, but instead agreed to implement

“[a] distribution scheme that enables retailers to make a respectable gross

margin. .. 10

% “Do MAP policies work?” Music Trades (August 1, 2001).

7 “Do MAP policies work?” Music Trades (August 1, 2001).

8 “Brick and Mortar Gets New Respect,” Music Trades (March 1, 2001)

® “Brick and Mortar Gets New Respect,” Music Trades (March 1, 2001)
19 “Brick and Mortar Gets New Respect,” Music Trades (March 1, 2001)
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34. At the January 2002 NAMM Show, NAMM continued to facilitate
discussion among its members on the optimal use of MAP policies. As aresult,
manufacturers “acknowledged the retail concern with prbﬁtability by instituting
minimum advertised price, or MAP policies. In fact, mention of MAP pricing was
»nl]

routinely included in just about every new product presentation.

35. At these shows, on information and belief, NAMM encouraged dealers

to and dealers agreed to and did outline their MAP policies. But the dealers did not -

dosoin conjunctibn with requests for retailer advertising, in-store displays, better
product demonstrations or knowledgeable store staff. Rather, the MAP policies were
agreed to at the behest of Defendants and rolled out at the NAMM shows with the
retailer profitability in mind.

36. For example, at the Summer 2004 NAMM show, “[a] number of
exhibitors also announced higher MAP prices in a bid to shore up dealer margins. As
one supplier noted, “The truth is, there isn't a lot of difference between our products
and our competitors. If we're going to get dealer support, we've got to make these
guys money.’”"? .

-37.  Similarly, at the NAMM show in summer 2005, Peavey Electronics
(among others) outlined its MAP policy, reiterating “Peavey’s commitment to dealer

»l3

profitability.
38.  But NAMM did not only encourage individual dealers or retailers to

discuss and agree how to restrict price competition. In fact, it facilitated joint

discussions by all members of NAMM. At NAMM s biannual trade shows and

' «Blue skies ahead? Ex aEec'tanons were low, but Chnstmas sales came in strong,

and retailers flocked to Anaheim, making for a high energy show ... Does this mean
the recession is over and industry growth is back on trackg7y NAMM in Anaheim

2002.” Music Trades (March 1, 2002).

12
“NAMM's grand finale in Nashville; strong buymE ]product shortagcs
exuberant entertainment, and confidence in the second ha f made the”ast NAMM
sgow in Nashville one to remember; Nashville NAMM Report 2004,” Music Tradcs

(September 1, 2004).
1 «“Peavey 40" anniversary dealer meeting,” Music Trades (September 1, 2005).
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conventions, NAMM hosted “NAMM Show University Sessions.” These sessions
were designed to facilitate discussion and education on a wide variety of music
industry topics, including price competition and restrictions to competition.

39. . Atthe January'2006 trade show, NAMM hosted several sessions
regarding MAP policies.

40. For example, NAMM facilitated a panel discussion regarding MAP
policies. On a panel comprised of industry heavy-hitters, such as the Vice President
and General Manager of Yamaha's Pro-Audio and éomBo division, sales managers
from Kaman Music Corp. and Avedis Zildjian, and several retailers, the suppliers
were “unanimous, offering a guardedly positive assessment of MAP policies.”"*

41. At this panel, there was just one lone voice that supported competition
on prices. Bryan Junk of massmusic.net asked the Panel and the audience, “We’re
supposed to compete, aren’t we?” According to one industry report of the Panel
session:

Whether or not you agree with him, Bryan Junk, an intemet
retailer, deserves credit for staring down an auditorium
packed with independent retailers and stating that MAP
should be scrapped. To audible boos, he declared,
‘Consumers like low prices, and we try to give them what
they want. Whi’ shouldn’t we be able to grow our business
by offering the lowest possible prices without interference
from the manufacturers?’

42. However, Mr. Junk’s view was not the consensus. In fact, the Panel
discussed that, absent MAP, “prices would rapidly migrate down to 10% over
cost....” The Panel even advocated revising the current MAP pricing “upwards to
give retailers a better profit margin.”

43.  The Panel also discussed how to enforce the MAP policies, agreeing
that “MAP is only as effective as its enforcement....” The Panel thus discussed how

to enforce MAP, particularly with the proliferation of Internet sites.

" “MAP policies on trial: Do they help? Do they hurt? Is there a better way?”
Music Trades (March 1, 2006).
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44.  NAMM also released a report based on comments it compiled from the
January 2006 trade show participants and attendees. NAMM released the following

poll results, in which it provided the answers:'*

What do independent retuilers view as a threat to their
business and profitability? On a | to 5 scale, with 5 being
extremely concerned, rate the following issues. (Report 1s
average of responses.)

34 The expanded presence of music products in mass
merchants, like Wal-Mart and Costco.

3.2 Competition ’from' internet and catalog merchants.
* * *
2.5 MAP pricing policies that set margins too low.
45.  NAMM hosted another session entitled, “Does the Industry Need A
MAP makeover?” At this session, Music for Everyone (“MFE”), a California
retailers association, presentéd a “\}oluntary MAP ‘fonnu}a/guidcline” which it
“reéommended for general use... ' |
46. MFE pﬁbliShed, and presented at the January 2006 NAMM trade show
with NAMM’s participation and consent, the following two pricing formulas based

on retail cost and which were “designed for all instruments and al] combo and audio

products”'”;
~ Proposed MAP Formula
Recommended Minimum Profit Formulas for A & B
Discounts
* * *

Retail [$1-$149] x 0.5 x 2.00 = MAP (0% off retail) *
Retail [$150-$2491 x 0.5 x 1.90 = MA §5% off retail) *
Retail [$250-$299] x 0.5 x 1.85 = MAP (7.5, off retail) *

P “Justified Optimism or rose-colored glasses?” Music Trades (March 1, 2006).

'* “Marketplace realities demand new approach to MAP policies: with fixed costs
the same on aﬁ merchandise, a sliding pricing scale makes sense,” Music Trades
(November 1, 2005).

' “Marketplace realities demand new approach to MAP policies: with fixed costs
the same on aﬁ merchandise, a sliding pricing scale makes sense,” Music Trades
(November 1, 2005).
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1 Retai] [ 300-$349} x 0.5x 1.80 = MAP g 10% off retail) **
5 ﬂl}ftaﬂ 350-$399] x 0.5 x 1.75 = MAP 12.5% off retail)
Retail $400-$449J X 0.5x 1.70 = MAP (15% off retail) *
3 Retail [$450-$499] x 0.5x 165 = MAP (17.5% off retaj]) *
Retail [$500 and up] x 0.5 x 1.60 = MAP (20% off retai]) *
4 *R*Ctall $550—$599fx 0.5 x 1.55 = MAP (22.5% off retai
5 }k{ftail [$600 and up] x 0.5 x 1.50 = MAP (25% off retail)
6 A
* Formula A
7 ** Formula B ,
8 47.  MFE explained ihat the formulas were designed to permit “[flormula
9 || discounts from retail start[ing] at zero” and to provide a “much hij gher” profit
percentage for lower-priced products.”®

48.  MFE even went so far at the NAMM show to €ncourage manufacturers
to adopt the MAP pricing reflected in Formula A, capping permitted discounts at
20% and stating that Formula A “js likely to be ... accepted widely.” Nonetheless,
MFE stated that no MAP pricing should be lower than that reflected in Formuyla B,

stating “the formula B profits are the minimum that brick-and-mortar ful] service
music instrument retailers require to survive, and hopefully thrive » !

49.  Atthe 2006 Summer NAMM Show, NAMM again held an industry
panel discussion, comprised of the NAMM president, a vice president of Yamaha,
and the Chairman and CEO of Fender Musical Instruments, amorig others.” NAMM

touted this roundtable as follows- “In the two-hour session suppliers and retailers of

all sizes will be able to share views about critical issues affecting profitability,

'8 “MarketFIace realities demand new approach to MAP policies: with fixed costs
]

the same on a merchandise, a sliding pricing scale makes sense,” Music Trades

(November 1, 2005). _
" “Marketplace realities demand new approach to MAP policies: with fixed costs
the same on aH merchandise, a sliding pricing scale makes sense,” Music Trades
(November 1, 2005).
%« Austin goes all out for NAMM: Austin got high marks as a fabulous trade
show venue, but attendance levels barely made a passing g]rade. Nevertheless, the
n

industry still seems committed to a summer show. The only guestion, where to have
it; Part 2; Company overview,” Music Trades (September 1, 2006).
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including MAP pricing, Interact sales tax, and the entrance of mass consumer

merchandisers into the industry.””' Among the topics facilitated at this meeting were

MAP prices that were set too low and profit margins.?

50. NAMM continued to facilitate industry discussions of MAP pricing at
its 2007 Winter show. One roundtable discussion focused on, inter alia, increasing
profit margins and MAP pricing.”

51. Thus, NAMM organized meetings and progra‘ms for its members at
which competing retailers of musical instruments, as well as manufacturers of those
instruments, were permitted and encouraged to exchange information and discuss
strategies for implementing minimum advertised price policies, the restriction of
retail price competition, aﬁd the need for higher retail prices.

52. Representatives of NAMM determined the scope of information

“exchange and discussion by selecting moderator and setting the agenda for these

programs. 7
53. At these NAMM-sponsored events, NAMM members discussed the

adoption, implementation, and enforcement of minimum advertised price policies;
the details and workings of such policies; appropriate and optimal retail price and

margins; and other competitively sensitive issues.

?! “Get ready for a memorable show as the world's live music capital hosts
%?)%%M; NAMM PREVIEW: Summer Session In Austm,” Music Trades (July 1,

22 « Austin goes all out for NAMM: Austin got high marks as a fabulous trade
show venug, but attendance levels barely made a passing grade. Nevertheless, the
industry still seems committed to a summer show. The only question, where to have
it; Part 2; Company overview,” Music Trades (September 1, 2006).

2 “Why going to NAMM is a total no-brainer: new products, smart people, and
tons of educational sessions add up to the single biggest business op%%rtumt of the
ear. If you’re serious, there’s only one thing to do: Show Up!; NAMM 2007
REVIEW,; Calendar,” Music Trades (January 1, 2007). ,
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B.  No Legitimate Business Reason for MAP Policies, Price Restrictions and
Restrictions on Discounting

54. Relative to Guitar Center and other retail members of NAMM, internet

.based retailers are small companies that compete in the relatively new trade channel

EE K134

internet

33 &

known variously as “electronic commerce,” “e commerce,” “e tailing,
retail,” etc. Internet retailers of FI products are highly efficient competitors because,
among other reasons, their operating expenses are low. This allows them to compete
vigorously on price, both with other internet retailers and with retailers in other trade
channels, such as Guitar Center (which operates through “brick and mortar” stores as
well as on the internet). Thus, when allowed to compete freely, internet retailers’
price competition enhances consumer welfare by bringing down prices.

55. By the 2000s, NAMM and its members recognized that the increased
popularity of “e-commerce,” with its associated increase in price competition, posed
a substantial threat to NAMM’s members’ sales and profits. Thus, NAMM, whose
retail members are generally considered “traditional” brick-and-mortar retailers
because they primarily sells products through their physical store locations,
considered ways to thwart internet retailer competitors.

56. NAMM’s, and its members’, response to interet retailing was both
predictable and anticompetitive. As recognized at an FTC 2002 public workshop,
entitled “Possible Anticompetitive Efforts to Restrict Competition on the Internet,”
one expert explained:

The promise of the world of electronic commerce is to
create an environment where consumers can freely shop
between various competitive alternatives. By reducing
transaction costs an improving transparency, the
Internet offers the potential of dramatically improving
competition in various retail markets.

* * *

[But] as new market forces arise, . . . “traditional”
competitors often respond to the threat by trying to
create barriers to thwart those new entrants.
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See David A. Balto, Testimony Before the FT. C, Office of Policy Planning, Public
Workshop on E-Commerce, at 1-2 (October 10, 2002) (empbhasis added).
57. Just as the experts predicted, NAMM encouraged its members to devise

an illegal plan to combat internet retailers by exacting agreements from the
manufacturefs of FI products beiné sold through Guitar Center and NAMM
members’ stores (or that desired to sell products at their stores) to require, on penalty
of termination and as a condition of doing business with them, that the manufacturer
ensure that its othef retailers refrain from diécounting.

58.  NAMM facilitated the discussion of, and sought and obtaiﬁed the

O\DQO‘\IO\U!AUJMu—‘

agreement of its manufacturer members, to impose and enforce MAP policies solely
for Guitar Center and its retail members’ benefit and not for any legitimate pro-
competitive reason.

C.  The FTC Action

59.  In March 2009, the Federal Trade Commission (“FTC”) issued a cease
| and desist order to NAMM and at the same time settled the FTC’s charges that
NAMM had “permitted and encouraged” acts constituting violations of Section 5 of
the FTC Act among its members and that the acts and practices of NAMM |
“constitute unfair methods of competition in or affecting commerce in vi olation of
Section 5 of the Federal Trade Commission Act, as amended 15 U.S.C. § 45.” The
FTC also alleged that absent appropriate relief “such acts and practices, or the effects
thereof will continue or recur . . .

60.  Specifically, the FTC, after an investigation, alleged that between 2005
and 2007, NAMM organized various meetings and programs for its members, such
as defendants herein, at which competing retailers of musical instruments were
permitted and encouraged to exchange competitively sensitive information, strategies
for implementing minimum advertised pricing and restrictions of retail price

competition.

CLASS ACTION COMPLAINT : -14 -

GHI3-1E MI8438 Vi




[ I N T S R e T O T N N T e T T VT
0 3 O B W D= O Y N R W N =D

O 0 3 OV v R WN) e

C‘%se 2:09-cv-06897-GW-PJW  Document 1 Filed 09/22/2009 Page 17 of 32

61. The FTC alleged that the “challenged conduct served no 1egitimatc
business purpose and resulted in no significant efficiency benefits.”

62. According to the FTC’s press release announcing NAMM’s settlement
of “FTC Charges of Illegally Restraining Competitions” “the FTC’s pfoposed
consent order is designed to remedy NAMM’s'anti-comp'etitive conduct.” The
Commission’s vote to accept the complaint and the consent order was 4-0.

63.  According the FTC’S complaint, “at meetings and programs sponsored
by NAMM, competing retailers of musical instruments and other NAMM discussed
strategies for raising retail prices and exchanged information on competitively
sensitive subjects such as prices, margins, minimum advertised price policies and

their enforcement.”

According to the FTC, similar discussions were held
among manufacturers.

64. The conduct of the defendants was the cause of supra competitive price

levels for products in the Fretted Instrument product market. Music Merchandise

| Review, 1ssue date October 2008, reported that Anthem Music Group’s head

D. Kilkenny observed “over the past several years instrument prices seem to be
increasing at a greater rate than that of inflation . . .” According to The Music
Trades “Annual Census of The Music Industries” published in 2009, in 2006, the
average price of a guitar was $309, by 2007 the average price was $350 and by 2008
the average price was $372. Thus, the defendants were able to increase aggregate
sales from $1,022,861.00 in 2006 to $1,151,290.00 despite a 10% decline in unit
sales.

65. -The FTC has alleged that no significant pro-competitive benefit was
derived from the challenged conduct. After analyzing the type of information
involved, the level of detail, the absence of procedural safeguards, and overall
market conditions, the FTC concluded that the exchange of information engineered

by NAMM lacked a pro-competitive justification.

CLASS ACTION COMPLAINT -15 -

GIGI43.1F 328438 VI




O 0 N N A WO e

ek
N - O

G

[ N O N T S T T o e S S T e e e U S VO

Ese 2:09-cv-06897-GW-PJW Document1  Filed 09/22/2009 Page 18 of 32

66. The FTC has ordered NAMM to cease and desist from:

(a) Entering into, adhering to, enforcing, urging, encouraging,
advocating, suggesting, assisting or otherwise facilitating any Musical Product
Manufacturer or Musical Product Dealer-to enter into, adhere to or enforce any
combination, conspiracy, agreement or understanding between or among any
Musical Product Manufacturers of Musical Product Dealers relating to:

(1) the retail price of any Musical Product;

(i)  any term, condition or requirement upon which any

with any other Musical Product Manufacturer or Musical Product Dealer, including,
but not limited td, Price Terms, margins, profits, or pricing policies, including but
not limited to Minimum Advertised Price Policies or Resale Price Maintenance
Policies; or '

(ii1) the refusal to do business, or the reduction of business,
with particular Musical Product Manufacturers or Musical Product Dealers.

(b) Urging, encouraging, advocating, suggesting, coordinating,
participating in, or facilitating in any manner the exchange of information between or
among Musical Product Manufacturers or Musical Product Dealers relating to:

(1)  the retail price of Musical Products; or

(i)  any term, condition or requirement upon which any
Musical Product Manufacturer or Musical Product Dealer deals, or is willing to deal,
with any other Musical Product Manufacturer or Musical Product Dealer, including
but not limited to, Price Terms, margins, profits, or pricing policies, including but
not limited to Minimum Advertised Price Policies or Resale Price Maintenance

Policies.
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D.  Anti-competitive Effects Of Defendants’ Unlawful Conduct

67. The MAP policies imposed and enforced by defendants here went wéll
beyond typical cooperative advertising programs where manufacturers place -
restraints on-the pﬁces dealers may advertise in advertisements funded in whole or in
part by the manufacturer.

68. The MAP policies inflicted on music retailers by NAMM and
manufacturers are anti-competitive. According to a WALL STREET JOURNAL Report
dated October 23, 2008, Bradley Reed, sales manager for Musician’s Advocate, Inc.
said “it [his company] had very little choice but to honor manufacturer’s policies on
advertised prices because otherwise it risks having its supplies cut off or being
delisted as an authorized distributor.”

69. Inlarge part, NAMM'’s concerted efforts were successful. Despite that
fact that NAMM and its members expressed their fear at the January 2001 NAMM
trade show that the then-current gross margiAns of 27% to 32% would be chipped
away even further by price competition, a Music Trades report published in 2008
provided that the music industry had gross margins of 30% versus approximately
22% gross margins for consumer electronics.

70.  Defendants’ practices have had the following anti-competitive effects,
among others, in the relevant market:

(a) Competition in the relevant market has been unreasonably
restrained, suppressed, and, in some cases, destroyed;

(b) Potential competitors have been restrained from entering into the
relevant market and have been prevented from competing effectively against
defendants;

(c)  Purchasers of musical instruments have been denied the benefits

of competition in a free and open market and have been forced to pay artificially

Il high instrument prices;
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(d)  Upon information and belief, defendants have enjoyed and will
continue to enjoy, ultra competitive profits to the detriment of competitors and
purchasers of musical instruments. ‘

- 71.  The aforementioned anti-competitii/e effects of defendants conduct on
competition in the relevant market outweigh any conceivable pro-competitive
benefits.

E.  Relevant Market

72.  The relevant product market in this case is retail sales of products in the
fretted instruments product category which includes guitars amplifiers and
accessaries for same.

73.  The relevant geographic market in this case is the United States of
America.

74. By virtue of their power to control prices and exclude competition in the
relevant market(s), defendants’ at all relevant times possessed market power in the
relevant market(s). Moreover, at all relevant iimes defendants possessed dominant
shares of the market(s) for retail sales of musical instruments generally fretted
instruments in particular.

75. Likewise, defendants at all relevant times possessed substantial market
power in the market(s) for its products, due, in part, to the high level of product
differentiation in the industry. Specifically, defendants: (a) sold their musical
instruments at prices substantially in excess of marginal costs, (b) enjoyed high
profits margins thereon, (c) sold such products substantially in excess of the
competitive price, and (d) enjoyed substantial barriers to market entry and growth.

76. Defendants exchanged competitively sensitive information that had the
purpose, tendency and capacity to facilitate price coordination among competitors.

77.  There is substantial concentration among the firms that manufacture the

products in the relevant market(s).
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78. Defendants together imposed and enforced minimum retail price
maintenance and minimum advertised price policies which were contrary to
manufacturers’ economic interests because each manufacturer rational economic
goal was to increase sales volume rather than terminate retailers.

F. Market Effects of Defendants’ Conduct

79.  The overall effect of defendant’s anti-competitive, exclusive scheme has
been to substantially foreclose and impair competition (and the threat of such
competition) from lower-priced mﬁsical instruments. As alleged above, had
defendants not improperly foreclosed or stifled actual or potential competitors from
competing in markets for the musical instruments, other actual or potential rival
manufacturefs would have achieved much greater sales than they actually did (or
threatened to do), given the cheaper prices that they charged (or could have charged
upon entry), and would have posed a far great competitive threat to defendants.
Additionally, absent defendants exclusionary conduct, barriers to entry of the
markets would have been lower, which: (a) would have made it easier for existing or
new competitors to enter or expand their positions in the market for the musical
instruments, and (b) would have caused existing or potential competitors to be
attracted to the musical instrument market because of the supra-competitive prices
that defendants was charging. As a result, absent defendants’ misconduct,
defendants would have rationally perceived that there was a greater threat of
potential competition in each of the relevant markets if defendants did not reduce its
supra-competitive prices. |

80. The presence of unfettered competition from actual or potential
competitors, which were selling lower-priced musical instruments, would have
forced defendants to lower the prices for its musical instruments in order to remain

competitive and/or to counter a perceived threat of additional entry.

CLASS ACTION COMPLAINT -19-
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81.  As aresult of defendants’ conduct, independent retailers could not
compete wiih nationwide and/or multiregional claims because the retailers could not
price-compete. Accordingly, retailers such as Guitar Center were able to raise prices
above and beyond what they would be under competitive conditions.

82.  During the relevant period, plaintiff and the other members of the Class
purchased musical instruments directly from defendants. As a result of defendants
alleged illegal conduct, members of the Class were compelled to pay, and did pay,
artificially iriﬂated prices for the musical instruments they purchased. Plaintiff
would have been able to, inter alia, purchase less-expensive musical instruments had
potential competitors been able to engage in unfetiered competition. The prices that
Plaintiff and the other Class members paid for musical instruments during the Class
Period were substantially greater than the prices that Plaintiff and the Class members
would have paid absent the illegal conduct alleged herein because: (1) the prices of
all musical instruments were artificially inflated by defendants illegal conduct; and
(2) Class members were deprived of the opportunity to purchase musical instruments
at substantially lower prices. Thus, Plaintiff and the Class have, as a consequence,
sustained substantial damages in the form of overcharges.

VL. CLASS ACTION ALLEGATIONS

83.  Plaintiff brings this action pursuant to Rule 23(a) and (b)(3) of the
Federal Rules of Civil Procedure on behalf of the following Class:

All individuals and persons who purchased one or more
Fretted Instrument IProducts from any of the defendants
from January 1, 2005 through December 2007 (“Class

Period”).
Excluded from the Class are the defendants, their co-conspirators, their respective
parents, subsidiaries and affiliates, any judge or magistrate presiding over this action
and members of their families, as well as any governmental entities.
84.  Plaintiff does not know the exact size of the Class since such

information is exclusively in the control of defendants. Plaintiff believes that there

CLASS ACTION COMPLAINT - -20- -
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are thousands of Class members, and that they are sufficiently numerous and
geographically dispersed throughout the United States so that joinder of all Class
members 1s impracticable.

- 85.  Plantiff’s claims are typical of the claims of the members of the Class
because Plaintiff and all Class members were damaged by the same wrongful
conduct of defendants and their co-conspirators as alleged in this Complaint.

86.  Plaintiff will fairly and adequately protect the interests of the Class. =
The interésts of Plaintiff coincide with and are not antagonistic to, those of the Class.
In addition, Plaintiff is represented by counsel who are experienced and competent in
the prosecution of complex class action and antitrust litigation.

87. There are questions of law and fact common to the members of the
Class, and those common questions predominate over any questions which may
affect only individual members of the Class, because defendants have acted on
grounds generally applicable to the entire class. Among the predominant questions
of law and fact common to thé Class are: |

a. whether Defendants engaged in agreements, contracts,
combinations, and conspiracies, which had the purpose and/or effect of unreasonably
restraining competition and limiting purchaser access to competing and lower-priced
FI Products;

b.  whether Defendants’ unreasonably restrained trade;

c. whether Defendants’ anti-competitive contracts, combinations,
and conspiracies have caused Plaintiffs and the other members of the Class or
Subclasses to suffer antitrust injury in the nature of overcharges;

d. ~ whether Defendants’ unlawful conduct caused Plaintiffs and other
Class or Subclass members to pay more for the FI Products than they otherwise
would have paid;

€. the appropriate Class- or Subclass-wide measure of damages; and

{l- CLASS ACTION COMPLAINT . -21-
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f. whether Defendants’ anti-competitive conduct is continuing, thus
entitling the Class or Subclasses to injunctive relief to promote unrestrained trade
and free and fair competition.

88.  Class action treatment is-a superior method for the fair and efficient
adjudication of the controversy, in that, among other things, such treatment will
permit a large number of similarly situated persons to prosecute their common
claims in a single forum simultaneously, efficiently, and without the unnecessary
duplication of evidence, effort, and expense that numerous individual actions would
engender. The benefits of proceeding through the class mechanism, including
providing injured persons or entities with a method for obtaining redress for claims
that might not be practicable to pursue individually, substantially outweigh any
difficulties that may arise in management of this class action. There are no
difficulties likely to be encountered in the management of this class action that
would preclude its maintenance as a class action and no superior alternative exists
for the fair and efficient adjudication of this controversy on behalf of plaintiff and

the members of the Class.

vil. TOLLING OF THE STATUTE OF LIMITATIONS, FRAUDULENT
CONCEALMENT, AND EQUITABLE TOLLING

89.  Plaintiff did not discover and could not have discovered through the
exercise of reasonable diligence the existence of the claims sued upon herein until
the FTC issued a press release in March 2009. |

90. Any applicable statutes of limitation have been tolled by Defendants’
affirmative acts of fraudulent concealment and continuing misrepresentations.

91. Because of the self-concealing nature of Defendants’ actions and their
affirmative acts of concealment, Plaintiffs and the Class or Subclasses assert the
tolling of any applicable statutes of limitations affecting the claims raised herein.

92. Defendants continued to engage in the deceptiyc practice, and

consequently, unwary consumers were injured on a daily basis by Defendants’
CLASS ACTION COMPLAINT ‘ ' -22 - '
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unlawful conduct. Therefore, Plaintiffs and the Class or Subclasses submit that each
instance that Defendants engaged in the conduct complained of herein and each
instance that a member of the Class or Subclass purchased a FI Product constitutes
part of a continuing violation and operates to toll the statutes of limitation in this
action.

93. Defendants are estopped from relying on any statute of limitations
defense because of its unfair or deceptive conduct.

94. Defendants’ conduct was and is, by its nature, self-concealing. Still,

Defendants, through a series of affirmative acts or omissions, suppressed the

dissemination of truthful information regarding their illegal conduct, and have
actively foreclosed Plaintiffs and the Class or Subclasses from leafning of their
illegal, anti-competitive, unfair and/or deceptive acts. ‘

95. By reason of the foregoing, the claims of Plaintiffs and the Class or
Subclasses are timely under any applicable statute of limitations, pursuant to the

discovery rule, the equitable tolling doctrine, and fraudulent concealment.
FIRST CLAIM FOR RELIEF

(VIOLATION OF SECTION 1 OI}? STIC1E§ SII)JERMAN ANTITRUST ACT, 15

96. Plaintiff incorporates by reference all the above allegations as if fully
set forth herein.

97. Beginning in 2005, the exact date being unknown to plaintiff and
exclusively within the knowledge of defendants and their co-conspirators entered
into a continuing contract, combination or conspiracy to unreasonably restrain trade
and commerce in violation of Section 1 of the Sherman Antitrust Act (15 U.S.C. § 1)
by artificially reducing or eliminating competition in the United States.

98. In particular, defendants combined and conspired to raise, fix, maintain

or stabilize the prices of Fretted Instrument Products sold in the United States.

CLASS ACTION COMPLAINT : -23-
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99.  As aresult of defendants’ unlawful conduct, prices for Fretted
Instrument Products were raised, fixed, maintained and stabilized in the United
States.

100. The contract, combination or conspiracy among defendants consisted of
a continuing agreement, understanding, and/or concerted action among defendants
and their co-conspirators.

101. For purposes of formulating and effectuating their contract, combination
or conspirécy, defendants and their co-conspirators did those things they contracted,
combined, or conspired to do, including but not limited to:

a.  participating in meetings and conversations to discuss the prices
and supply of Fretted Instrument Products;

b. communicating in writing and orally to fix target prices, floor
prices, and price margins for Fretted Instrument Products;

c. exchanging competitively sensitive information among each other
to facilitate their conspiracy, including minimum advertised pricing, strategies for
raising retail prices, restricting retail price competition;

d. agreeing to manipulate prices and supply of Fretted Instrument
Products sold in the United States in a manner that deprived direct purchasers of free
and open competition; and

e. selling Fretted Instrument Products to customers in the United
States at non-competitive prices. ’

102. As aresult of defendants’ unlawful conduct, plaintiff and the other
members of the Class were injured in their businesses and/or property in that they
paid more for Fretted Instrument Products than they otherwise would havc paid in
the absence of defendants’ unlawful conduct.

PRAYER FOR RELIEF
WHEREFORE, plaintiff prays that:

CLASS ACTION COMPLAINT o -24 -
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A.  The Court determine that this action may be maintained as a class action
pursuant to Rule 23(a) and (b)(3) of the Federal Rules of Civil Procedure with
respect to the'plaj}}qs for damages, and declaring plaintiff as the representative of the
Class and his counse] as counsel for the Class;

B.  The Court declares the conduct alleged herein to be unlawful in
violation of the federal antitrust laws and the common laW of unjust enrichment;

C.  Plaintiff and each member of the Class recover punitive and treble
damages to the extent such are provided by the law;

D.  Plaintiff and each member of the Class recover the amounts by which
the defendants have beeh unjustly enriched in accordance with state iaw;

E.  Defendants be enjoined from continuing the illegal activities al]ege(j
herein;

F. Plaintiff and the Class recover their costs of suit, including reasonable
attorneys’ fees and expenses as provided by law; and

G.  Plaintiff and the Class be granted such other, further, and different reiief
as the nature of the case may require or as may be determined to be Just, equitable

and proper by this Court.
DEMAND FOR JURY TRIAL

Plaintiff hereby demands a tria] by jury on all claims so triable.
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DATED: September 22,2009

HAGENS BERMAN SOBOL SHAPIRO LLP

o 7 N\

Lee M. Gordon (T74168)
Elaine Byszewski (222304)
700 South Flower Street, Suite 2940
Los Angeles, California 90017
Telephone:(213) 330-7150
Facsimile: (213) 3307152

E-Mail: lee bsslaw.com
elaine sslaw.com

HAGENS BERMAN SOBOL SHAPIRO LLP

Steve Berman (pro hac vice pending)

Anthony D. Shapiro (pro hac vice pending)

1301 Fifth Avenue, Suite 2900

Seattle, WA 98101

Telephone:(206) 623-7292

Facsimile: (206) 623-0594

E-Mail: steve@hbsslaw.com
tony@hbsslaw.com

HAGENS BERMAN SOBOL SHAPIRO LLP

. Elizabeth A. Fegan (pro hac vice pending)

820 North Blvd., Suite B
Oak Park, IL 60301
Telephone:(708) 776-5600
Facsimile: (708) 776-5601
E-Mail: beth@hbsslaw.com

HUDSON, MALLANEY & SHINDLER, P.C.
J. Barton Goplerud

5015 Grand Ridge Dr.

Suite 100

West Des Moines, 1A 50265

Tel: (515) 223-4567

Fax: (515) 223-8887

E-Mail: jbgoplerud@hudsonlaw.net

Attorneys for Plaintiffs
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Plaintiff, Mark O’Leary, by his undersigned attorneys, individually and on
behalf of all others similarly situated, files this class action complaint against the
defendants named herein for treble damages and other relief under the antitrust laws
of the United States and, alleges as follows based upon personal knowledge with
respect to his own acts, and upon the investigation of counsel, information and
belief, and publicly available information with respect to all other matters:

NATURE OF ACTION

1. This antitrust class action is brought on behalf of plaintiff and a class of
purchasers of fretted musical instrument products such as acoustic and electric
guitars, violins, amplifiers and strings (“FI Products™) betwcen January 1, 2005 and
December 31, 2007 (the “Class Period™). Plaintiff allcgcs‘ that Guitar Center, a
dominant, multi-brand retailer and a member of the National Association of Music
Merchants (“NAMM?"), together with NAMM and its members, conspired to
maintain, implement and/or enforce Minimum Advertised Pricing (“MAP") policies
that had the purpose and effect of fixing prices, securing higher price levels,
restricting retail price competition and eliminating price discounting. _

2. Specifically, from at least 2005-2007, NAMM organized meetings and
programs where competing fretted instrument (“FI”) retailers, including Guitar
Center, were permitted and encouraged to discuss and agree upon restrictions of
retail price competition, strategies for the adoption, implementation, and
enforcement of minimum advertised price policies, and appropriate and optimal
retail prices and margins. In effect, NAMM facilitated resale price maintenance
(“RPM™) agreements between and among its members. (Hereinafter, MAP and RPM
are used interchangeably). The NAMM meetings led to agreements between Guitar
Center, other leading FI retailers, and manufacturers of FI Products to impose a RPM

scheme designed to raise and maintain retail prices for FI Products.
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1

2 3. The Court has jurisdiction over the claims relating to violations of the

3 |l Sherman Antitrust Act pursuant to 28 U.S.C. §§ 1331 and 1337 and 15 US.C. § 15,

4 || Junisdiction is also proper under 28 U.S.C. § 1332(d)(2).

50 4, Venue is proper in this judicial district under 15 U.5.C. § 22 and 28

6 | U.S.C. § 139]. Defendants transact business within this district, many of the acts

7 | and events giving rise to this action occurred within this district; and defendant

8 |l Guitar Center is headquartered in this district.

9 PARTIES
10 5. Plaintiff Mark O’Leary is a resident of De Soto, lowa. During the Class
U\l Period, plaintiff purchased F1 Products from Guitar Center.
12 6. Defendant Guit_mf Center, Inc, (“Guitar Center”™) is a Delaware
13 corporation with its principal place of business at 5795 Lindero Canyon Road,
4 | Westlake Village, California and is a retail seller of FI Products. Guitar Center is a
IS member of NAMM. Guitar Center has grown aggressively through acquisitions. As
16 of the end of 2008, Guitar Center’s annual sales of $1.55 billion were more than one-
7 fifth of the annual sales of all musical instruments of $7 billion. Guitar Center is the
18 only national chain and is viewed as dominant in the retail market with 295 stores
19 and the industry’s largest mail order operation. Guitar Center was nearly five times

. 20 the size of its nearest competitor by 2007. From 1997 to 2007, its market share grew
211 from 6.1% to 26.6%. |
22 7. Guitar Center is, according to its own publicly filed financial reports in
23 2007, the largest customer of many of its suppliers and thus each manufacturer
24 depends on Guitar Center for a substantial portion of its sales.
25 8.  Defendant National Association of Music Merchanté, Inc. is a New
26 York corporation with its principal place of business location at 5790 Armada Drive,
27 || Carlsbad, California 92008,
28
2.
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9. NAMM is a trade association comprised of more than 9,000 members,
including defendant Guitar Center, that includes manufacturers, distributors, and
|| dealers of musical instruments and related products. Most United States
manufacturers, distributors, and dealers of musical instruments are members of
NAMM. NAMM is controlled by its members, including defendant Guitar Center.

CO-CONSPIRATORS |

10.  Various individuals, partnerships, corporations and associations not
named as defendants in this Complaint have participated as co~conspirators in the
violations of law alleged herein and have performed acts and made statements in
| furtherance thereof. The identity of all co-conspirators is unknown at this time and

will require discovery.

CLASS ACTION ALLEGATIONS
11.  Plaintiff brings this action pursuant to Rule 23(a) and (b)(3) of the
Federal Rules of Civil Procedure on behalf of the following class:
All individuals and persons who purchased Fretted
Instrument Products from any of the defendants and their
co-conspirators during the period January 1, 2003 through
December 2007,
Excluded from the class are the defendants, their co-conspirators, their respective
parents, subsidiaries and affiliates, any judge or magistrate presiding over this action
-and members of their families, as well as any governmental entities.
12.  Plaintiff does not know the exact size of the class since such
information is exclusively in the control of defendants. Plaintaff believes that there
are thousands of class members, and that they are sufficiently numerous and

geographically dispersed throughout the United States so that joinder of all class

i

members is impracticable.
13, Plaintiff’s claims are typical of the claims of the members of the class
because plaintiff and all class members were damaged by the same wrongful conduct

of defendants and their co-conspirators as alleged in this Complaint.

.3
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t4.  Plaintiff will fairly and adequately protect the interests of the class. The
interests of plaintiff coincide with and are not antagonistic to, those of the class. In
addition, plaintiff is represented by counsel who are experienced and competent in
the prosecution of complex class action and antitrust litigation.

15.  There are questions of law and fact common to the members of the
class, and those common questions predominate over any questions which may
affect only individual members of the class, because defendants have acted on
grounds generally applicable to the entire class. Among the predominant questions
of law and fact cormumon to the class are:

a.  whether defendants engaged in agreements, contracts,
combinations, and conspiracies, which had the pumosé and/or effect of unreasonably
restraining competition and limiting purchaser access to competing and lower-priced
F1 Products;

b. whether defendants unreasonably restrained trade;

¢, whether defendants’ anti-competitive contracts, combinations,
and conspiracies have caused plaintiff and the other members of the class to suffer
antitrust injury in the nature of overcharges;

d.  whether defendants’ unlawful mndﬁtt caused plaintiff and other
class members to pay more for FI Products than they otherwise would have paid;

e.  the appropriate class-wide measure of damages; and /

f. whether defendants’ anti-competitive conduct is continuing, thus
entitling the class to injunctive relief to promote unrestrained trade and free and fair
competition.

16.  Class action treatment is a superior method for the fair and efficient
adjudication of the controversy, in that, among other things, such treatment will
permit a large number of similarly situated persons to prosecute their common

claims in a single forum simultaneously, efficiently, and without the unnecessary
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duplication of evidence, effort, and expense that numerous individual actions would
engender. The benefits of proceeding through the class mechanism, including |
providing injured persons or entities with a method for obtaining redress for claims
that might not be practicable to pursue individuaily, substantially outweigh any

difficultics that may arisc in management of this class action. There are no

|

difficulties likely to be encountered in the management of this class action that

would preclude its maintenance as a class action and no superior alternative exists

for the fair and efficient adjudication of this controversy on behalf of plaintiff and

the members of the class,

17.  The activities of defendants, as described in this Campiasm were within
the flow of, and substantially affected, interstate commerce.

I 18.  During the time period covered by this Complaint, Guitar Center and

members of defendant NAMM sold and distributed FI Products through the means of
interstate commerce in a continuous and uninterrupted flow to customers located
throughout the United States. Plaintiff and other members of the ¢lass located
throughout the United States purchased FI Products directly from defendants and
their co-conspirators, who received millions of dollars from such interstate trade and

| commerce.
I 19. - Among other unreasonable restraints on interstate trade and commerce,

defendants® combination and conspiracy artificially raised the price of FI Products
and deprived plaintiff and the class of the benefits of free and open competition in
the market for F1 Products ihroughcut the United States.

20. Most U.S. manufacturers, distributors, and dealers of musical
instruments are members of NAMM. As the Federal Trade Commission (“FTC”)

Q observed in its March 4, 2009 press release entitled National Association of Music

-5.
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Merchanis Setiles FTC Charges of lllegally Restraining Competition, “NAMM
serves the economic interests of its members by, among other things, promoting
consumer demand for musical instruments, lobbying the government, offering
seminars, and organizing trade shows. In the United States, NAMM sponsors two
major trade shows each year, where manufacturers introduce new products and meet
with dealers and competing manufacturers, distributors and retailers of musical

instruments meet and discuss issues of concem to the industry.” See

21. Oninformation and belief, from the late 1990s to at least 2007,
defendants and their co-conspirators worked to facilitate uniform agreement both as
to the implementation and enforcement of MAP as well as pﬁcing. The purpose of
facilitating agreement both as to MAP policies and pricing was beaause Guitar
Center, as well as other retailer members of NAMM, were caoncemned about
increased competition by mass merchants, such as Wal-Mart and Costco, as well as
internet retailers.'

22. NAMM held biannual trade shows and conventions. NAMM shows are
considered an indispensable resource by music product retailers. In a February 2007
interview, a member was quoted in Musical Merchandise Review: ‘

Many years ago, the importance of attending a NAMM
show tay not have seemed important, today it is 3
absolutely necessary, Owmers and key personnel should be
at NAMM . . . the education seminars are priceless. The
interaction with the industry people and colleagues is also
priceless.

23.  In the late 1990s or early 2000s, ata NAMM show, “a high-profile
retailer delivered a stinging address, lamenting the fact that manufacturers sat by idly

as price wars raged and retail profits plummeted.”> This address coincided with the

I «Exhibitors Speak: candid comments an business, the NAMM show, dealers
and what to expect in 2006, Music Trades (March 1 ﬁ(}(}é}; “Justified Optimism or
rose-colored glasses?” Music Trades (March 1, 2006). See also FTC Complaint, ] 4.

2 «pg MAP policies work?” Music Trades (August 1, 2001).

-6-
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adoption of MAP policies by leading musical instrument manufacturers, which
commenced in 1999 and continued thereafter.?

24. By the early 2000s, several major music retail chains, including Guitar
Center, were expressing a heightened concem for margin and profit pmt&étion.

25.  According to independent retailers, Guitar Center wields enormous
power in the industry. In an interview in Musical Merchandise Review, April 2007
issue, Alan Levin of Chuck Levin’s Washington Music Center said: 1

-

Thet %g,gcst concern is Guitar Center, They are many
manufacturers’ biggest customers and changes are being
made . . . to suit them alone.

Similarly, one NAMM member observed: “Guitar Center has too much

leverage. . .

26. Thus, when Guitar Center and NAMM encouraged and required the
implementation of MAP pricing, manufacturers did so for fear of losing Guitar

Center as a customer, o
27.  Infact, a major shifi in retail opinion regarding the effectiveness of

MAP policies to protect profits occurred between 2000 and 2001. A poll conducted

by Music Trades magazine revealed that:

Last year [2000] when we polled leading m.]. dealers about
the value of minimum advertised price (MAP) policies,
ongy 31% said they had a positive effect on gross margins,
60% said that M A’g‘ had no effect at all on selling prices,
while 9% said the programs actually decreased margins.
When asked the same question this year [2001], retailers
expressed a major chan%e of heart. 51% said that MAP
?0 icies had t?mved their gross margins during the past
2 months, and only 44% deemed the policies ineffectual.

28. Mausic Trades concluded that the 20-point shift in opinion was due to the

fact that “the biggest benefit of MAP policies has been to rid the internet of loss-

Il leader pricing.” Music Trades explained:

}FTC Complaint, § 4.
* As reported in the March 1, 2008 issue of Music Trades.
5 “Do MAP policies work?” Music Trades (August 1, 2001).

-7-
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As a result [of the MAP ]poiicies}, these days when you
type the name of a ﬁ?ﬁm ar product into a search enﬁﬁe‘
you'll get a screen full of results offering the same MAP
regulated price. As our poll indicates, brick-and-mortar
refailers obviously appreciate the fact that they don’t have
to deal with a legion of customers coming int0 the store
brandishing a computer ?gnt out and demanding, ‘Why
can’t you beat this price?’

29.  In addition to reducing competition from internet retailers, Music
Trades also credited MAP policies with a more “sane approach to industry pricing,”
stating that “retail margins appear to have stabilized,™

30. Thus, MAP policies were a hot topic at the January 2001 NAMM trade
show. Music Trades reported that retailers’ then-current gross margins of 27% to
32% were far lower than they had been in the 1990s, and that both large and small
retailers “have jointly concluded that they simply can’t afford to give up any more
gross margin points.”™ '

31. Inresponse to this joint retailer pressure, at the January 2001 NAMM
show, “manufacturers seemed to be doing more than paying lip service to retail
profit concerns” by rolling out new and more restrictive MAP policies. However, on
information and belief, the manufacturers realized and agreed that the MAP policies
were not designed to increase services at the retailers but merely to protect their
profit margins. In fact, manufacturers allegedly “were fulsome in their criticisms of
the industry’s retail network,” stating, inter alia: “’They don’t do any marketing,™
and ““Their stores are staffed with minimum wage idiots.””

32. Thus, the result of the January 2001 NAMM show, and the discussion
facilitated by NAMM at that show, was that manufacturers realized that they could

no longer rely on brilliant engineering and design, but instead agreed to implement

¢ “Do MAP policies work?” Music Trades (August 1, 2001).
7 «Do MAP policies work?” Music Trades (August 1, 2001).
% «Brick and Mortar Gets New Respect,” Music Trades (March 1, 2001)
9 “Brick and Mortar Gets New Respect,” Music Trades (March 1, 2001)

-8-
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“[a] distribution scheme that enables retailers to make a respectable gross

margin....”"

33, At the January 2002 NAMM Show, NAMM continued to facilitate
discussion among its members on the optimal use of MAP policies. As a result,
manufacturers “acknowledged the retail concemn with profitability by instituting
minimum advertised price, or MAP policies. In fact, mention of MAP pricing was
routinely included in just about every new product presentation.”™"'

34. At these shows, on information and belief, NAMM encouraged dealers
to and dealers agreed to and did outline their MAP policies. But the dealers did not
do so in conjunction with requests for retailer advertising, in-store displays, better
product demonstrations or knowledgeable store staff. Rather, the MAP policies were
agreed to at the behest of defendants and their co-conspirators and rolled out at the
NAMM shows with the retailer profitability in mind. |

35.  For example, at the Summer 2004 NAMM show, “[a] number of
exhibitors also announced higher MAP prices in a bid to shore up dealer margins. As
one supplier noted, “The truth is, there isn't a lot of difference between our products
and our competitors. If we're going to get dealer support, we've got to make these

el

guys money.
36. Similarly, at the NAMM show in summer 20035, Peavey Electronics

(among others) outlined its MAP policy, reiterating “Peavey’s commitment to dealer

profitability.”"

10 «p ok and Mortar Gets New Respect,” Music Trades (March 1, 2001)

' «Rlye skies ahead? Bxpectations were low, but Christmas sales came in strong,
and retailers flocked to Anaheim, making for a high energy show ... Does this mean
the recession is over and industry grawt 118 back on track’; NAMM in Anaheim
2002.” Music Trades (March 1,2002). , _ :

12 * . . .

“NAMM's grand finale in Nashville; strong buying, roduct shortages,
exuberant entertainment, and confidence in the second half made the last NAMM
show in Nashville one to remember; Nashville NAMM Report 2004,” Music Trades

| (September 1, 2004),

3 «peavey 40" anniversary dealer meeting,” Music Trades (September 1, 2005).
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1 37. But NAMM did not only encourage individual dealers or retailers to

2 || discuss and agree how to restrict price competition. In fact, it facilitated joint

3 || discussions by all members of NAMM. At NAMM’s biannual trade shows and

4 || conventions, NAMM hosted “NAMM Show University Sessions,” These sessions

5 || were designed to facilitate discussion and education on a wide variety of music

6 | industry topics, including price competition and restrictions to compeltition.

7 38. At the January 2006 trade show, NAMM hosted several sessions

8 | ragardmg MAP policies.

9 39. For example, NAMM facilitated a panel discussion regarding MAP
10 || policies. On a panel comprised of industry heavy-hitters, such as the Vice President
11§ and General Manager of Yamaha's Pro-Audio and Combo division, sales managers
12 || from Kaman Music Corp. and Avedis Zildjian, and several retailers, the suppliers
13 || were “unanimous, offering a guardedly positive assessment of MAP policies. ™"

14 | 40. At this panel, there was just one lone voice that supported competition
15 |l onprices. Bryan Junk of massmusic.net asked the Panel and the audienue, “We're
16 || supposed to compete, aren’t we?” According to one industry report of the Panel
17 || session:
i8 ththcr or not you ¢ with him, Bryan Jurnk, an intemet
H retailer, deserves credit for staring down an auditorium
19 packed with independent retailers and stating that MAP
20 %g%]s%g:e;sa H:Ee Ié & gggigé%bxgs&;i ?odgvgngm what
they want. shouldn’t we be able to grow our business
21 by offenng the"rowest posszble prices Wki%r(glt interference
| from the manufacturers?’
2 I 41, However, Mr. Junk’s view was not the consensus. In fact, the Panel
2 discussed that, absent MAP, “prices would rapidly migrate down to 10% over
: 2 | cost....” The Panel even advocated revising the current MAP pricing “upwards to
i give retailers a better profit margin.” ‘
27 ¥ “M AP policies on trial: Do they help? Do they hurt? Is there a better way?”
28 Music Trades {March 1, 20086).
-10-
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; 42. The Panel also discussed how to enforce the MAP policies, agreeing
that “MAP is only as effective as its enforcement....” The Panel thus discussed how

i

| to enforce MAP, particularly with the proliferation of internet sites.
; 43. NAMM also released a report based on comments it compiled from the
January 2006 trade show participants and attendees. NAMM released the following
poll results, in which it provided the answers:"®

What do independent retailers view ag a threat to their

business and profitability? On a 1 to 5 scale, with 5 being

extremely concemned, rate the following issues. (Reportis

average of responses.)

3.4 The expanded presence of music products in mass
merchants, like Wal-Mart and Costco. |

3.2 Competition from intemnet and catalog mrchantsu
& &* * !
2.5 MAP pricing policies that set margins too low.
44. NAMM hosted another session entitled, “Does the Industry Need A
MAP makeover?” At this session, Music for Everyone (“MFE”), a California

| retailers association, presented a “voluntary MAP formula/guideline” which it
b6

i “recommended for general use.... |

45. MFE published, and presented at the January 2006 NAMM trade show
with NAMM'’s participation and consent, the following two pricing formulas based
on retail cost and which were “designed for all instruments and all combo and audio
I :

wi?,

products™ '

Proposed MAP Formula
Recommended Minimum Profit Formulas for A & B

Discounts

18 «Justified Optimism or rose-colored glasses?” Music Trades (March 1, 2006).

16 “Marketf»}ace realities demand new approach to MAP policies: with fixed costs
the same on all merchandise, a sliding pricing scale makes sense,” Music Trades
(November 1, 2005).

7 sMarketplace realities demand new approach to MAP policies: with fixed costs
the same on atﬁ merchandise, a sliding pricing scale makes sense,” Music Trades

{(November 1, 2005).
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Retail [S1-$149] x 0.5 x 2.00 = MAP (0% off retail) *
Retail [$150-3249] x 0.5 x 1.90 = MAP (5% off retail) *
Retail [$250-8299] x 0.5 x 1.85 = MAP (7.5% off retail) *
Retail [$300-8349] x 0.5 x 1.80 = MAP (10% off retail) *
E}fta’ll $350-8399] x 0.5 x 1.75 = MAP (12.5% off retail)
Retail [$400-8449] x 0.5 x 1.70 = MAP (15% off retail) *
Retail [$450-8499] x 0.5 x 1.65 = MAP 17.5% off retail) *
Retail [$500 and up] x 0.5 x 1.60 = MAP (20% off retail) *
gftall [$550-8599] x 0.5 x 1.55 = MAP (22.5% off retai
gfmii [$600 and up] x 0.5 x 1.50 = MAP (25% off retail)

* Formula A
** Eormula B

46. MFE explained that the formulas were designed to permit “[flormula
discounts from retail start[ing] at zero™ and to provide a “much higher” profit
percentage for lower-priced products.™?

47, MFE even went so far at the NAMM show to encourage manufacturers
to adopt the MAP pricing reflected in Formula A, capping permitted discounts at
20% and stating that Formula A “is likely to be ... accepted widely.” Nonetheless,
MFE stated that no MAP pricing should be lower than that reflected in Formula B,
stating “the formula B profits are the minimum that brick-and-mortar full service
1%

music instrument retailers require to survive, and hopefully thrive.
48. At the 2006 Summer NAMM Show, NAMM again held an industry

'panck discussion, comprised of the NAMM president, a vice president of Yamaha,

and the Chairman and CEO of Fender Musical Instruments, among others?® NAMM

W “Marketplace realities demand new approach to MAP policies: with fixed costs
the same on all merchandise, a sliding pricing scale makes sense,” Music Trades
{November 1, 2005). |

19 «parketplace realities demand new approach to MAP policies: with fixed costs
the same on aﬁ merchandise, a sliding pricing scale makes sense,” Music Trades

- (November 1, 2005).

2 «Austin goes all out for NAMM: Austin got high marks as a fabulous trade
show venue, but attendance levels barely made a passing ade. Nevertheless, the
industry still seems committed to a summer show. The on f/ guest;en, where fo have
it; Part2; Company overview,” Music Trades (September I, 2006).
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touted this roundtable as follows: “In the two-hour session suppliers and retailers of
all sizes will be able to share views about critical issucs affecting profitability,
including MAP pricing, internet sales tax, and the entrance of mass consurer ,
merchandisers into the industry."*' Among the topics facilitated at this meeting were
MAP prices that were set too low and profit margins.”

49. NAMM continued to facilitate industry discussions of MAP pricing at
its 2007 Winter show. One roundtable discussion focused on, inter alia, increasing
profit margins and MAP pricing.”?

50. Thus, NAMM organized meetings and programs for its members at
which competing retailers of musical instruments, as well as manufacturers of those

instruments, were permitted and encouraged to exchange information and discuss

strategies for implementing minimum advertised price policies, the restriction of

retail price competition, and the need for higher retail prices. ‘

51. Representatives of NAMM determined the scope of information
exchange and discussion by selecting moderators and setting the agenda for these
programs.

52. At these NAMM-sponsored events, NAMM members éiscassed the
adoption, implementation, and enforcement of minimum advertised pnoe policies;
the details and workings of such policies; appropriate and optimal retail price and

margins; and other competitively sensitive issues.

2 “Get ready for a memofable show as the world's live music c%mtai hosts
§0AOMM; NAMKA PREVIEW: Summer Session In Austin,” Music Trades (July 1,
6)!

« A ustin goes all out for NAMM: Austin got high marks as a fabulous trade
show venue bgaz attendance levels barely made a passing grade. Nevertheless, the
industry still seems committed to a summer show. The on 1y uestion, where to have
it; Part 2; Company overview,” Music Trades (September [, Z006).

B «qhy going to NAMM is a total no-brainer: new roducts, smart people, and
tons of educational sessions add up to the single biggest business Qp%.ﬁuﬂﬁ of the
ear. If you’re serious, there’s only one thing to do: Show Up!; NA 2007
REVIEW: Calendar,” Music Trades (January 1, 2007).
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53. Relative to Guitar Center and other retail members of NAMM, intemnet

| based retailers are small companies that compete in the relatively new trade channel

known variously as “electronic commerce,” e cam:;cc,” “e tailing,” “intemet
retail,” etc. Internet retailers of FI Products are highly efficient competitors because,
among other reasons, their operating expenses are low. This allows them to compete
vigorously on price, both with other internet retailers and with retailers in other trade
channels, such as Guitar Center (which operates through “brick and mortar” stores as
well as on the internet). Thus, when allowed to compete freely, intemet retailers’
price competition enhances consumer welfare by bringing down prices.

54, By the 20005, NAMM and its members recognized that the increased
popularity of “e-commerce,” with its associated increase in price competition, posed
a substantial threat to NAMM members’ sales and profits. Thus, NAMM, whose
retail members are generally considered “traditional” brick-and-mortar retailers
because they primarily sells products through their physical store locations,
considered ways to thwart internet retailer competitors.

55, NAMM and its members’ response to internet retailing was both
predictable and anticompetitive. As recognized at an FTC 2002 public workshop,
entitled “Possible Anticompetitive Efforts to Restrict Competition on the Intemnet,”
one expert explained:

Thzgromise of the world of electronic ,comgmg is ;o
T artous competitive aheratives. By reducing
transaction costs and improving trausparency, the

Internet offers the potential of dramatically improving
competition in various retail markets.

#* * *

[But| as new market forces arise, ... “traditional”
competitors often respond to the threat by trying to
create barriers to thwart those new entrants.
See David A. Balto, Testimony Before the FTC, Office of Policy Planning, Public

Workshop on E-Commerce, at 1-2 (October 10, 2002) {emphasis added).

-14-
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56, Just as the experts predicted, NAMM encouraged its members to devise
an illegal plan to combat internet retailers by exacting agreements from the
manufacturers of FI Products being sold through Guitar Center and NAMM
members’ stores (or that desired to sell products at their stores) to require, on penalty
of termination and as a condition of doing business with them, that the manufacturer
ensure that its other retailers refrain from discounting.

57. NAMM fucilitated the discussion of, and sought and obtained the
agreement of its manufacturer members, to impose and cnfurcé MAP policies solely
for Guitar Center and its retail members’ benefit and not for any legitimate pro-
competitive reason. ‘

The FTC Action

$8. In March 2009, the Federal Trade Commission (“FT C”) issued a cease
and desist order to NAMM and at the same time settled the FTC's charges that
NAMM had “permitted and encouraged” acts constituting violations of Section 5 of
the FTC Act among its members and that the acts and practices of NAMM
“constitute unfair methods of competition in or affecting commerce in violation of
Section 5 of the Federal Trade Commission Act, as amended 15 U.5.C. §45.” The
FTC also alleged that absent appropriate relief “such acts and practices, or the effects
thereof will continue or recur . ,.” ,

59, Specifically, the FTC, after an investigation, alleged that between 2005
and 2007, NAMM organized various meetings and programs for its members, at
which competing retailers of musical instruments were permitted and encouraged to
exchange competitively sensitive information, strategies for implementing minitum
advertised pricing and restrictions of retail price competition. ‘

60. The FTC alleged that the “challenged conduct served no legitimate

business purpose and resulted in no significant efficiency benefits.”

-15-
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61. According to the FTC’s press release announcing NAMM''s settlement,

| “the FTC's proposed consent order is designed to remedy NAMM’s anti-competitive

conduct.” The Commission's vote to accept the complaint and the consent order was

| 4-0.

v
s

62. The FTC has alleged that no significant pro-competitive benefit was
derived from the challenged conduct. After analyzing the type of information
involved, the level of detail, the absence of procedural safeguards, and overall
market conditions, the FTC concluded that the exchange of information engineered
by NAMM lacked a pro-competitive justification, |

63. The FTC has ordered NAMM to cease and desist from:

(a) Entering into, adhering to, enforcing, urging, encouraging,
advocating, suggesting, assisting or otherwise facilitating any Musical Product
Manufacturer or Musical Product Dealer to enter into, adhere to or enforce any
combination, conspiracy, agreement or understanding between or among any
Musical Product Manufacturers of Musical Product Dealers relating to:

' (i)  the retail price of any Musical Product;

{ii)  any term, condition or requirement upon which any
Musical Product Manufacturer or Musical Product Dealer deals, or is willing to deal,
with any other Musical Product Manufac%urer or Musical Product Dealer, including,
but not limited to, Price Terms, margins, profits, or pricing policies, including but
not limited to Minimum Advertised Price Policies or Resale Price Maintenance
Policies; of

(iii) the refusal to do business, or the reduction of business,
with particular Musical Product Manufacturers or Musical Product Dealers.

(b)  Urging, encouraging, advocating, suggesting, coordinating,

participating in, or facilitating in any manner the exchange of information between or

among Musical Product Manufacturers or Musical Product Dealers relating to:

~-16 -
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1 (i) the retail price of Musical Products; or

2 (il) any term, condition or requirement upon which any

3 || Musical Product Manufacturer or Musical Product Dealer deals, or is willing to deal,

4 | with any other Musical Product Manufacturer or Musical Product Dealer, including

5 || but not limited to, Price Terms, margins, profits, or pricing policies, including but

6 || not limited to Minimum Advertised Price Policies or Resale Price Maintenance

7 | Policies. |

R

9 |
10 64. The unlawful contract, combination or conspiracy alleged above had,
11 | inter alia, the following effects: j
12 a.  Prices charged by defendants and their co-conspirators to plaintiff
13 || and the members of the class for FI Products were maintained at artificially i’iigh and
14 || noncompetitive levels; and
15 b. Plaintiff and other members of the class were required to pay
16 || more for FI Products than they would have paid in a competitive marketplace,
17 || unfettered by defendants’ and their co-conspirators collusive and unlawful conduct.
18 65. During and throughout the Class Period, plaintiff and members of the
19 || class directly purchased FI Products in the United States.
20 66.  Plaintiff and the other class members paid more for FI Products that
21 |l they purchased than they would have paid under conditions of free and open |
22 || competition.
7 ! 67. As a direct and proximate result of the illegal combination, contract or
24 || conspiracy alleged herein, plaintiff and the members of the class were injured and
25 || financially damaged in their businesses and property in amounts that are not
26 || presently determinable.
27
28
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CONCEALMENT, AND EQUITABLE TOLLING

68. Plaintiff did not discover and could not have discovered through the
exercise of reasonable diligence the existence of the claims sued upon herein until
the FTC issued a press release in March 2009, |

69. Any applicable statutes of limitation have been tolled by defendants’
affirmative acts of fraudulent concealment and continuing misrepresentations.

70. Because of the self-concealing nature of defendants’ actions and their
affirmative acts of concealment, plaintiff and the class assert the tolling of any
applicable statutes of limitations affecting the claims raised herein.

71.  Defendants continued to engage in the éaée:ptive practice, and
consequently, unwary consumers were injured on a daily basis by defendants’
unlawful conduct. Therefore, plaintiff and the class submit that each instance that
defendants engaged in the conduct complained of herein and each instance thata
member of the class purchased a FI Product constitutes part of a continuing violation
and operates to toll the statutes of limitation in this action.

72.  Defendants are estopped from relying on any statute of limitations
defense because of its unfair or deceptive conduct.

73. Defendants’ conduct was and is, by its nature, self-concealing. Still,
defendants, through a series of affirmative acts or omissions, suppressed the
dissemination of truthfu! information regarding their illegal conduct, and have
actively foreclosed plaintff and the class from learning of their illegal,
anti-competitive, unfair and/or deceplive acts.

74. By reason of the foregoing, the claims of plaintiff and the class are
timely under any applicable statute of limitations, pursuant to the discovery rule, the

equitable tolling doctrine, and fraudulent concealment.

-18-
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FIRST CLAIM FOR RELIEF
(Violation of Section 1 of the Sherman Antitrust Act, 15US.C.§ 1)

75.  Plaintiff incorporates by reference all the above allegations as if fully
set forth herein. _
76. Beginning in 2005, the exact date being unknown to plaintiff,

defendants and their co-conspirators entered into a continuing contract, combination

| or conspiracy to unreasonably restrain trade and commerce in violation of Section 1

of the Sherman Antitrust Act (15 U.S.C. § 1) by artificially reducing or climinating
competition in the United States.

77. In particular, defendants and their co-conspirators combined and
conspired to raise, fix, maintain or stabilize the p?ii:es of FI Products sold in the
United States.

78.  Asa result of defendants’ unlawful conduct, prices for FI Products were
raised, fixed, maintained and stabilized in the United States.

79. The contract, combination or conspiracy among defendants consisted of
a continuing agreement, understanding, and/or concerted action among defendants
and their co-conspirators.

80. For pm*poses of formulating and effectuating their contract, combination
or conspiracy, defendants and their co-conspirators did those things they contracted,
combined, or conspired to do, including but not limited to: ,

a.  participating in meetings and conversations to discuss the prices
and supply of F1 Products;

b.  communicating in writing and orally to fix target prices, floor
prices, and price margins for FI Products;

¢.  exchanging competitively sensitive information among each other
to facilitate their conspiracy, including minimum advertised pricing, strategies for

raising retail prices, restricting retail price competition;

-19-
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1 d. agreeing to manipulate prices and supply of FI Products sold in
2 || the United States in a manner that deprived direct purchasers of free and open
3 || competition; and
4 e. selling FI Products to customers in the United States at
5 || non-competitive prices.
6 81.  As aresult of defendants’ unlawful conduct, plaintiff and the other
7 || members of the class were injured in their businesses and/or property in that they
8 || paid more for FI Products than they otherwise would have paid in the absence of
9 || defendants’ unlawful conduct.
10 | PRAYER FOR RELIEF
1! WHEREFORE, plaintiff respectfully requests that:
12 A. The Court determine that this action may be maintained as a class action
13 under Rule 23 of the Federal Rules of Civil Procedure, that plaintiff be appointed
14
s class representative, and that plaintiff’s counsel be appointed as counsel for the class;
16 | B.  The contract, combination or conspiracy, and the acts done in
17 furtherance thereof by defendants and their co-conspirators, be adjudged to have "
i8
19 been in violation of Section 1 of the Sherman Antitrust Act of 1890, ISUS.C. § 1
20 u and Sections 4 and 16 of the Clayton Act, 15 U.S.C. §§ 15 and 26;
21 C.  Plaintiff and the class recover compensatory damages, as provided by
22 S
2 law, determined to have been sustained by each of them, and that joint and several
| .
24 || judgments in favor of plaintiff and the class, respectively, be entered against
25 u defendants, in an amount to be trebled in accordance with antitrust laws, and each of
26
27 ! them;
28
|
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D.  Plaintiff and the class recover their costs of this suit, including
reasonable attorneys’ fees and expert fees, as provided by law;

E.  Plaintiff and the class be awarded pre-judgment and post-judgment
interest at the highest legal rate to the extent provided by law; and

F.  Defendants and all other persons acting or claiming to act on their
behalf be permanently enjoined and restrained from, in any manner, E-ontinaing,
I maintaining or renewing the contract, combination or conspiracy alleged herein, or
from engaging in any other contract, combination or conspiracy havih g similar
purpose of effect; and |
| G, Plaintffand the class be granted such other, further relief as the nature
of the case may require or as may seem just and proper to this Court under the
circumstances. |

DEMAND FOR JURY TRIAL

PlaintifT hereby demands a trial by jury on all claims so triable.

DATED: September 25, 2009 BARRACK, RODOS & BACINE
I STEPHEN R. BASSER
‘ ‘ SAMUEL M. WARD

One America Plaza

600 West Broadway, Suite 900
| San Diego, CA 92101
Telephone: (619) 230-0800
Facsimile: (619) 230-1874
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1 BARRACK, RODOS & BACINE
5 GERALD J, RODOS
' JEFFREY B. GITTLEMAN
3 3300 Two Commerce Square
4 2001 Market Street
Philadelphia, PA 19103

5 Telephone: (215)963-0600
6 Facsimile: (215) 963-0838
7 u Attorneys for Plaintiff
8 SALTZ MONGELUZZI BARRETT &
9 -BENDESKY, P.C.

10 SIMON B. PARIS

I One Liberty Place, 52nd Floor

3 1650 Market St.

12 EJ - Philadelphia, PA 19103

13 Attomneys for Plaintiff

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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Case 1:09—cv-(g 04 Document1  Filed 09/30/209 Page 1.0of 15

IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
- ILLINOIS EASTERN DIVISION

ALEX TELLER, Individually, and on )
Behalf of All Others Similarly Situated, )
o ) Case No. 1:09-cv-6104
Plaintiffs, )
)
V. ) Judge
. )
GUITAR CENTER; INC,, )
) . , .
Defendant. ) JURY TRIAL DEMANDED
)
)

Plaintiff, Alex Teller, for his Class Action Complaint against Defendants, upon personal
knowledge as to facts pertaining to himself and upon information and belief as to all other

matters, state as follows;

I. NATURE OF ACTION

1. Plaintiff, a consumer and a direct purchaser of a guitar from Guitar Center, Inc.,
one of the defendants herein, brings this action on his own behalf and on behalf% of a class of
purchasers of fretted musical instrument products such as acoustic and electric guitars, violins,
amplifiers and strings (“FI Products”) between January 1, 2005 and December 31, 2007.

2. Plaintiff seeks damages from Defendants under 'Sectioxi 1 of the Sherman
Antitrust Act, 15U.S.C. § 1. As detailed below, Plaintiff alleges that Guitar Center, a dominant,
multi-brand retailer and a member of the National Association of Music Merchants (“NAMM?”),
together with NAMM and its members, conspired to maintain, implement and/or enforce
Minimum Advertised Pricing (“MAP”) policies that had the purpose and effect of fixing prices,
securing higher price levels, restricting retail price competition and eliminating price discounting
altogether in the FI market.

3. Specifically, from at least 2005-2007, and earlier, NAMM organized meetings
and programs where competing fretted instrument (“FI”) retailers, including Guitar Center, were

permitted and encouraged to discuss and agree regarding the restriction of retail price
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competition, strategies for the adoption, implementation, and enforcement of minimum
advertised price policies, and appropriate and optimal retail prices and margins. In effect,
NAMM facilitated resale price maintenance (“RPM”) agreements between and émong its
members. (Hereinafter, MAP and RPM are used interchangeably). V

4. The NAMM meetings led to agreements between Guitar Center, other leading FI
retailers, and FI Product manufacturers to impose RPM scheme designed to raise and maintain
retail prices for FI products.

5. Defendants® conduct unreasonably restrained trade in the relevant market(s)
(defined below), causing substantial anti-competitive effects and inflated prices to consumers, in
violation of § 1 of the Sherman Act.

6. NAMM”s conduct and that of other defendants named herein, all of whom are
members of NAMM, are illegal under Section 1 of the Sherman Act. The conduct of defendants
and each of them unreasonably restrained trade in the relevant market(s) (defined below),
causing substantial anti-competitive effects and inflated prices to consumers.

7. Absent defendants’ anti-competitive conduct, plaintiff and the other Class
members would have paid lower prices for the Fretted Instrument Products they purchased
during the Class Period. Plaintiffs thus seek damages and equitable relief under Sections 4 and
16 of the Clayton Act, 15 U.S.C. §§ 15(a) and 26, for violations of Sectioni 1 of the Shermai
Antitrust Act, 15U.S.C. § 1.

II.  JURISDICTION AND VENUE

8. The Court has jurisdiction over the claims relating to violations of the Sherman
Antitrust Act of 28 U.S.C. §§ 1331 and 1337 and 15 U.S.C. § 15. Jurisdiction is also proper
under 28 U.S.C. § 1332(d)(2).
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9. Venue is proper in this judicial district under 15 U.S.C. § 22 and 28 U.S.C.
.§ 1391. Defendants transact business within this district, many of the acts and events giving rise

to this action occurred within this district.

III. PARTIES

10. Plaintiff Alex Teller is a resident of Chicago, Illinois. On or about June 2, 2007,
Plaintiff purchased an amplifier from Guitar Center.

11.  Defendant Guitar Center, Inc. (“Guitar Center™) is a Delaware corporation with its
principal place of business at 5795 Lindero Canyon Road, Westlake Village, Califomia andis a
retail seller of Fretted Instrument Products. Guitar Center is-a member of NAMM Guitar Center
has grown aggressively through acquisitions. As of the end of 2008, Guitar C§enfer’s> annual
sales of $1.55 billion were more than one-fifth of the annual sales of all musical instruments of
$7 billion. Guitar Center is the only national chain and is viewed as dominant in the retail
market with 295 stores and the industry’s largest mail order operation. Gﬁitar Center was nearly
five times the size of its nearest competitor by 2007. From 1997 to 2007, its market share grew
from 6.1% to 26.6%.

12.  QGuitar Center is, according to its own publicly filed financial reports in 2007, the
largest customer of many of its suppliers and thus each manufacturer depends on Guitar Center
for substantial portion of its sales of guitars.

13.  Defendént National Association of Musie Merchants, Inc. ("NAMM?") is a New
York corporation with its principal place of business location at 5790 Anhada Drive, Carlsbad;
California 92008.

14. NAMM is a trade association comprised of more than 9,000 members, including
defendants, that includes manufacturers, distributors, and dealers of musical instruments and

related products. Most United States manufacturers, distributors, and dealers of musical



Case 1:09-CV-M 04 Document1 Filed 09/30/2(@ Page 4 of 15

instruments are members of NAMM. NAMM is controlled by i/ts members, including
defendants herein. | |

15.  The musical instrument product market is characterized by significant barriers to
entry which enhanced Guitar Center’s dominance and influence and allowed defendants to
exercise and maintain control over prices of fretted instruments.

16,  Plaintiff is informed and believes and thereon alleges that as to all transaction
relevant herein, éach defendant was an agexit of one or more defendants named herein and, as
* such, was acting within the purpose, course and scope of such agency. Plaintiff is further
informed and believes that each defendant aided and abetted, and acted in concert with and/or
conspired with each and every defendant to commit the acts complained of herein and to engage
in a course of conduct in the business practices complained of herein.

17.  Various individuals, partﬁerships, COrpdrations and associations not named as
defendants in this Complaint have participated as co-conspirators in the violations of law alleged
herein and have performed acts and made statements in furtherance thereof. The identity of all

co-conspirators is unknown at this time and will require discovery.

IV. INTERSTATE TRADE AND COMMERCE

18.  The activities of Defendants, as described in this Complaint, were within the flow
of, and substantially affected, interstate commerce.

19.  During the time period covered by this Complaint, Defendant Guitar Center and
members of Defendant NAMM sold and distributed FI Products throughout the United States.

20.  Defendant Guitar Center and members of Defendant NAMM have sold and
shipped substantial quantities of FI Products in a continuous and uninterrupted flow of interstate

commerce to customers located in states other than the states in which the Defendants and

NAMM'’s members produced FI Products.
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V. SUBSTANTIVE ALLEGATIONS

A. During the Class Period, NAMM was the Industry’s Vehicle to Control Prices in the

United States Fretted Instrument Product Market

21.  Most U.S. manufacturers, distributors, and dealers of musical instructions are
members of NAMM. As the FTC observed in its March 4, 2009 press release entitled National
Association of Music Merchants Settles FTC Clzargés of lllegally Restraining Competition,
“NAMM serves the economic interests of its members by, ainiong other things, promoting
consumer demand for musical instructions, lobbying the government, offering seminars, and
organizing trade shows. In the United States, NAMM sponsors two major trade shows each
year, where manufacturers introduce new products and meet with dealers and competing
mamufacturers, distributors and retailers of musical instruments meet and discuss issues of
concern to the industry.” See hitp://www.ftc.gov/opa/2009/03/namm.shtm: |

22.  On information and belief, from the late 1990s to at least 2007, Defendants

worked to facilitate uniform agreement both as to the implementation and enforcement of MAP
as well as pricing. The purpose of facilitating agreement both as to MAP policies and pricing
was because Guitar Center, as well as other retailer members of NAMM, were concerned about
increased competition by mass merchants, such as Wal-Mart and Costco, as well as internet
retailers.’

23. NAMM held biannual trade shows and conventions. NAMM shows are
_considered an indispensable resource‘by music product retailers. In a February 2007 interview a
- member was quoted in Musical Merchandise Review:

Many yesrs ago, the importance of attending a NAMM show may
not have seemed important, today it is absolutely necessary.
Owners and key personnel should be at NAMM . . , the education

seminars are priceless. The interaction with the industry people
and colleagues is also priceless.

! “Exhibitors Speak: candid comments on business, the NAMM show, dealers and what to expect in 2006,”
Music Trades (March 1, 2006); “Justified Optimismi or rose-colored glasses?” Music Trades {March 1, 2006). See
dalso FTC Complaint, § 4, ‘
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24,  In the late 1990s or early 2000s, at a NAMM show, “a high-profile retailer
delivered a stinging addréss, lamenting the fact that manufacturers sat by idly as price wars raged
and retail profits plummeted.”2 This address coincided with the adoption of MAP policies by
leading musical instrument manufacturers, which commenced in 1999 and continued thereafter.’

25. By the early 2000s, several major music retail chains, including Guitar Center,
were expressing a heightened concern for margin and profit protection.

26.  According to independent retailers, Guitar Center wields enormous power in the
industry. In an interview in Musical Merchandise Review, April 2007 issue, Alan Levin of
Chuck Levin’s Washington Music Center said:

The biggest concern is Guitar Center.  They are many
manufacturers’ biggest customers and changes are being made . . .

to suit them alone.

Similarly, One NAMM member observed: “Guitar Center has too much leverage. . ™

27.  Thus, when Guitar Center and NAMM encouraged and required the
implementation of MAP pricing, manufacturers did so for fear of losing Guitar Center as a
customer, |

28.  In fact, a major shift in retail opinion regarding the effectiveness of MAP poliéies
to protect profits occurred between 2000 and 2001. A poll conducted by Music Trades magazine

revealed that:

Last year [2000] when we polled leading m.i. dealers about the
value of minimum advertised price (MAP) policies, only 31% said
they had a positive effect on gross margins. 60% said that MAP
had no effect at all on selling prices, while 9% said the programs
actually decreased margins. When asked the same question this
year [2001], retailers expressed a major change of heart. 51% said
that MAP policies had improved their gross margins duri’n% the
past 12 months, and only 44% deemed the policies ineffectual.

24Do MAP policies work?” Music Trades (August 1, 2001).
#FTC Complaint, § 4.

4 As reported in the March 1, 2008 issue of Music Trades.
34Do MAP policies work?” Music Trades (August 1, 2001).
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29.  Music Trades concluded that the 20-point shift in opinion was due to the fact that
“the biggest benefit of MAP policies has been to rid the internet of loss-leader pricing.” Music
Trades explained:

As a result [of the MAP policies], these days when you type the

. name of a popular product into a search engine, you’ll get a screen
full of results offering the same MAP regulated price. As our poll
indicates, brick-and-mortar retailers obviously appreciate the fact
that they don’t have to deal with a legion of customers coniing into
the store brandishing a computer print-out and demanding, ‘Why
can’t you beat this price?’

30. In addition to reducing competition from internet retailers, Music Trades also
credited MAP policies with a more “sane approach to industry pricing,” stating that “retail
margins appear to have stabilized.”’

31.  Thus, MAP policies were a hot topic at the January 2001 NAMM trade show.
Music Trades reported that retailers’ then-current gross margins of 27% to 32% were far lower
than they had been in the 1990s, and that both large and small retailers “have jointly concluded
that they simply can’t afford to give up any more gross margin points.”®

32. In response to this joint retailer pressure, at the January 2001 NAMM show,
“manufacturers seemed to be doing more than paying lip service to retail profit concerns” by
rolling out new and more restrictive MAP policies. However, on information and belief, the
manufacturers realized and agreed that the MAP policies were not designed to increase services
at the retailers but merely to protect their profit margins. In fact, manufacturers allegedly “were
fulsome in their criticisms of‘ the industry’s retail networ ,” stating, infer alia: *“’They don’t do

3399

any marketing,”” and ““Their stores are staffed with minimum wage idiots.

% “Do MAP policies work?” Music Trades (August 1, 2001).

" 7“Do MAP policies work?” Music Trades (August 1, 2001).
# “Brick and Mortar Gets New Respect,” Music Trades (March 1,2001)
% “Brick and Mortar Gels New Respect,” Music Trades (March 1, 2001)
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33. Thus, the result of the January 2001 NAMM show, and the discussion facilitated
by NAMM at that show, was that manufacturers realized that they could no longer rely oﬁ
brilliant engineering and design, but instead agreed to implement “[a] distribution scheme that
enables retailers to make a respectable gross margin.. oo

34. At the January 2002 NAMM Show, NAMM continued to ‘facilitéte discussion
among its members on vthe optimal use of MAP policies. As a result, r%nanufacturers
“acknow'icdged the retail concern with profitability by instituting minimum advertised price, or
MAP policies. In fact, mention of MAP pricing was routinely included in just about every new
product presentation.”"!

35. At these shows, on information and belief, NAMM encouraged 'qealas to and
dealers agreed to and did outline their MAP policies. But the dealers did jnot do so in
conjunction with requests for retailer advertising, in-store displays, better product demonstrations
or knowledgeable store staff. Rather, the MAP policies were agreed to at the behest of
Defendants and rolled out at the NAMM shows with the retailer profitability in mind.

36.  For'example, at the Summer, 2004 NAMM show, “[a] number of exhibitors also
announced higher MAP prices in a bid to shore up dealer margins. As one supplier noted, ‘The
truth is, there isn't a lot of difference between our products and our competitors. If we're going to
get dealer support, we've got to make these guys money.””'

37.  Similarly, at the NAMM show in summer 2005, Peavey Electronics (among

others) outlined its MAP policy, reiterating “Peavey’s commitment to dealer profitability.”"

18 “Brick and Mortar Gets New Respect,” Music Trades (March 1 ,:2001)»

' “Blue skies ahead? Expectations were low, but Christmas sales came in strong, and retailers flocked to
Anaheim, making for a high energy show ... Does this mean the recession is over and industry growth is back on
track?; NAMM in Anaheim 2002.” Music Trades (March 1, 2002).

2 “NAMM's grand finale in Nashville: strong buying, product shortages, exuberant entertainment, and
confidence in the second half made the last NAMM show in Nashville one to remember; Nashville NAMM Repott
2004,” Music Trades (September1, 2004),

" “Peavey 40™ anniversary dealer meeting,” Music Trades (September 1, 2005).
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38. But NAMM did not only encourage individual dealers or retailers to discuss and
agree how to restrict price competition. In fact, it facilitated joint discussions by all members of
NAMM. At NAMM’s biannual trade shows and conventions, NAMM hosted “NAMM Show
University Sessions.” These sessions were designed to facilitate discussion and education oh a
wide variety of music industry topics, including price competition and restrictions to
competition. ‘

39. At the January 2006 trade show, NAMM hosted several sessions régarding MAP
policies, '

40.  For example, NAMM facilitated a panel discussion regarding MAP policies. On
a panel comprised of industry heavy-hitters, such as the Vice President and General Manager of
Yamaha’s Pro-Audio and Combo division, sales managers from Kaman Music Coqp'. and Avedis
Zildjian, and several retailers, the suppliers were “unanimous, offering a guarcjiedly" positive
assessment of MAP policies.”"

41. At this panel, there was just one lone voice that supported competition on prices.
~ Bryan Junk of massmusic.net asked the Panel and the audience, “We’re supposed to compete,
aren’t we?” According to one industry report of the Panel session:

Whether or not you agree with him, Bryan Junk, an internet

retailer, deserves credit for staring down an auditorium packed

with independent retailers and stating that MAP should be

scrapped. To audible boos, he declared, ‘Consumers like low

prices, and we try to give them what they want. Why shouldn’t we

be able to grow our business by offering the lowest possible prices
without interference from the manufacturers?”

472, However, Mr. Junk’s view was not the consensus. In fact, the Panel discussed
that, absent MAP, “prices would rapidly migrate down to 10% over cost....” The Panel even

advocated revising the current MAP pricing “upwards to give retailers a better profit margin.”

HeMAP policies on trial: Do they help? Do they hurt? Is there a better way?" Music Trades (March 1, 2006).
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43.  The Panel also discussed how to enforce the MAP policies, agreeing that “MAP is
only as effective as its enforcement....” The Panel thus discussed how to enforce MAP,
particularly with the proliferation of Internet sites. |

44. NAMM also released a report based on comments it compiled from the January

2006 trade show participants and attendees. NAMM released the following poll results, in which

it provided the answers:"®

What do independent retailers view as a threat to their business and
-profitability? On a 1 to 5 scale, with 5 being extremely concerned,
rate the following 1ssues. (Report is average of responses.)

34  The expanded presence of music products in mass
merchants, like Wal-Mart and Costco.

3.2 Competition from internet and catalog merchants.

* * *

2.5  MAP pricing policies that set margins too low.

45.  NAMM hosted another session entitled, “Does the Industry Need a MAP

makeover?” At this session, Music for Everyone (“MFE”), a California retailers association,

presented a “voluntary MAP formula/guideline” which it “recommended for general use... el

46. MFE published, and presented at the January 2006 NAMM trade show with

NAMM’s participation and consent, the following two pricing formulas based on retail cost and

which were “designed for all instruments and all combo and audio products”'’:

Proposed MAP Formula B _
Recommended Minimum Profit Formulas for A & B Discounts

¥ ® *

Retail [$1-$149] x 0.5 x 2.00 = MAP (0% off retail) *
Retail [$150-$249] x 0.5 x 1.90 = MAP (5% off retail) *

¥ “Justified Optimism or rose-colored glasses?” Music Trades (March 1, 2006).

16 “Marketplace realities demand new approach ta MAP policies: with fixed costs the same on all merchandise,
a sliding pricing scale makes sense,” Music Trades (November 1, 2005),

'7 “Marketplace realities demand new approach to MAP policies: with fixed costs the same on all merchandise,
a sliding pricing scale makes sense,” Music Trades (November 1, 2005).

10
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Retail [$250-§299] x 0.5 x 1.85 = MAP (7.5% off retail) *
Retail [$300-$349] x 0.5 x 1.80 = MAP (10% off retail) **
Retail [$350-$399] x 0.5 x 1.75 =MAP (12.5% off retall) ok
Retail [$400-$449] x 0.5 x 1.70 = MAP (15% off retail) *
Retail [$450-8499] x 0.5 x 1.65=MAP (17.5% off retail) *
Retail [$500 and up] x 0.5 x 1.60 = MAP (20% off retail) *
Retail $550-$599] x 0.5 x 1.55 = MAP (22.5% off retail) **
Retail [$600 and up] x'0.5 x 1.50 = MAP (25% off retail) **

* Formula A
** Formiula B

47.  MFE explained that the formulas were designed to permit “[flormula discounts
from retail start[ing] at zero” and to provide a “much higher” profit percentage for lower-priced

products.”'®

48.  MFE even went so far at the NAMM show to encourage mmufacﬁurers to adopt
the MAP pricing reflected in Formula A, capping permitted discounts at 20% apd stating that
Formula A ““is likely to be ... accepted widely.” Nonetheless, MFE stated that no MAP pricing
should be lower than that reflected in Formula B, stating “the formula B profits are the minimum
that brick-and-mortar full service music instrument retailers require to survive, and hopefully
thrive.” 1

49, At the 2006 Summer NAMM Show, NAMM again held an industry panel
discussion, comprised of the NAMM president, a vice president of Yamaha, and the Chairman
and CEO of Fender Musical Instruments, among others.”> NAMM touted this roundtable as
follows: “In the two-hour session suppliers and retailers of all sizes will be able to share views

about critical issues affecting profitability, including MAP pricing, Interact sales tax, and the

'8 “Marketplace reslities demand new approach to MAP policies: with fixed costs the same on all merchandise;,
a sliding pricing scale makes sense,” Music Trades (November 1, 2005).

” “Marketplace realities demand new approach to MAP policies: with fixed costs the same on all merchandise,
a sliding pricing scale makes sénse,” Music Trades (November 1,.2005).

%0 «Austin goes all out for NAMM: Austin got high marks as a fabulous frade show venue, but attendance
levels barely made a passing grade.” Nevertheless, the industry still seems committed to a summer show. The only
question, where to have it; Part 2; Company overview,” Music Trades (September 1, 2006).

11
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entrance of mass consumer merchandisers into the indus'ary‘.”21 Among the topics facilitated at
this meeting were MAP prices that were set too low and profit margins.”

50.. NAMM continued to facilitate industry discussions of MAP pricing at its 2007
Winter show. One roundtable discussion focused on, inter alia, increasing profit margins and
MAP pricing.?

51.  Thus, NAMM organized meetings and programs for its members at which
competing retailers of musical instruments, as well as manufacturers of those instruments, were
permitted and encouraged to exchange information and discuss strategies for implementing
minimum advertised price policies, the restriction of retail price competition, and the need for
higher retail prices.

52. chresentaﬁves of NAMM determined the scope of information exchange and
discussion by selecting moderator and setting the agenda for these programs.

53. At these NAMM-sponsored events, NAMM members discussed the adoption,
implementation, and enforcement of minimum advertised price policies; the details and workings
of such policies; appropriate and optimal retail price and margins; and other competitively

sensitive jssues.

B. No Legitimate Business Reason for MAP Policies, Price Restrictions and
Restrictions on Discounting

54. Relative to Guitar Center and other retail members of NAMM, internet based
retailers are small companies that compete in the relatively new trade channel known variously

‘as “electronic commerce,” “e commerce,” “e tailing,” “internet retail,” eté. Internet retailers of

?! “Get ready for a memorable show as the world's live music capital hosts NAMM; NAMM PREVIEW:
Summer Session In Austin,” Music Trades (July 1, 2006).

# “Austin ‘goes all out for NAMM: Austin got high marks as a fabulous trade show venue, but attendance
levels barely made a passing grade. Nevertheless, the industry still seemis committéd to a summer show, The only
question, where to have it; Part 2; Company overview,” Music Trades (September 1, 2006}).

3 “Why going to NAMM is a total no-brainer; new products, smart people, and tons of educational sessions
add up to the single biggest business opportunity of the year. If you're serious, there’s only one thing to do: Show
Up!; NAMM 2007 PREVIEW; Calendar,” Music Trades (January 1, 2007).

12
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FI products are highly efficient competitors because, among other reasons, their operating
e){penses are low. This allows them to compete vigorously on price, bdth with other internet
retailers and with retailers in other trade channels, such as Guitar Center (which operates through
“brick and mortar” stores as well as on the internet). Thus, when allowed to compete freely,
internet retailers’ price competition enhances consumer welfare by bringing down prices.

55. By the 2000s, NAMM ax;d its members recogxﬁzed that the increased popularity
of “e-commerce,” with its associated increase in price competition, posed a substantial threat to
NAMM’s members” sales and profits. Thus, NAMM, whose retail members are generally
considered “traditional” brick-and-mortar retailers because they primarily sells prpducts through
their physical store locations, considered ways to thwart internet retailer competitors.

56. NAMM’s, and its members’, response to internet retailing was both predictable
and anticompetitive. As recognized at an FTC 2002 public workshop, entitled “Possible
Anticompetitive Efforts to Restrict Competition on the Internet,” one expert explained:

The promise of the world of electronic commerce is to create an
environment where consumers can freely shop between various
compehtxvc alternatives. By reducing framsaction costs and

improving transparency, the Internet offers the potential of
dramatically improving competition in various retail markets.

* * *
[But] as new market forces arise, . . . “traditional” competitors

often respond to the threat by trying to create barriers to
thwart those new entrants. :

See David A. Balto, Testimony Before the FTC, Office of Policy Planning, Public Workshop on
E-Commerce; at 1-2 (Qctober 10, 2002) (emphasis added).

57.  Just as the experts predicted, NAMM encouraged its members to devise an illegal
plan to combat internet retailers by exacting agreements from the manufacturers of FI products
being sold through Guitar Center and NAMM members’ stores (or that desired to sell products at
their stores) to require, on penalty of termination and as a condition of doing business with them,

that the manufacturer ensure that its other retailers refrain from discounting.

13
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58. NAMM facilitated the discussion of, and sought and obtained the agreement of its
manufacturer members, to impose and enforce MAP policies solely for Guitar Center and its

retail members’ benefit and not for any legitimate pro-competitive reason.

C. The FTC Action

59.  In March 2009, the Federal Trade Commission (“FTC”) issued a,ci.,ea‘se and desist
order to NAMM and at the same time settled the FTC’s charges that NAMM had “permitted and
encouraged” acts constituting violations of Section 5 of the FTC Act among its members and that
tﬁe» acts and practices of NAMM “constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade Commission Act, as amended 15 U.S.C.
§ 45.” The FTC also alleged that absent appropriate relief “such acts and practices, or the effects
thereof will continue or recur...” |

60. Specifically, the FTC, after an investigation, alleged that between 2005 and 2007,
NAMM organized various meetings and programs for its members, such as defendants herein, at
which competing retailers of mﬁsica’l instruments were permitted and encouraged to exchange
competitively sensitive information, strategies for implementing minimum advertised pricing and
restrictions of retail price competition.

61. The FTC alleged that the “challenged conduct served no legitimate business
purpose and resulted in no sign'iﬁc.ant efficiency benefits.”

62.  According to the FTC’s press release announcing NAMM’s settlement of “FTC
Charges of Illegally Restraining Competitions” “the FTC’s proposed cohsent order is designed to |
remedy NAMM’s anti-competitive conduct.” The Commission’s vote to accept the complaint
and the consent order was 4-0.

63.  According the FTC’s complaint, “at meetings and programs sponsored by

NAMM, competing retailers of musical instruments and other NAMM discussed strategies for

14
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raising retail prices and exchanged information on competitively sensitive subjects such as

prices, margins, minimum advertised price policies and their enforcement.”

According to the FTC, similar discussions were held among
manufacturers. :

64.  The conduct of the defendants was the cause of supra competitive price levels for
products in the Fretted Instrument product market. Music Merchandise Reviéw, issue date
~ October 2008, repofted that Anthem Music Group’s liead D. Kilkenny observed “over the past
several years instrument prices seem to be increasing at a greater rate than that of inflation...”
According to The Music Trades “Annual Census of The Music Industries” published in 2009, in
2006, the average price of a guitar was $309, by 2007 the average price was $350 and by 2008
the average price was $372. Thus, the defendants were able to increase aggregate sales from
$1,022,861.00 in 2006 to $1,151,290.00 despite a 10% decline in unit sales.

65. The FTC has alleged that no significant pro-competitive benefit was derived from
the challenged conduct. After analyzing the type of information involved, the level of detail, the
absence of procedural safeguards, and overall market conditions, the FTC concluded that the
exchange of information engineered by NAMM lacked a pro-competitive justification.

66.  The FTC has ordered NAMM to cease and desist from:

(a) Entering into, adhering to, enforcing, urging, encouraging, advocating,
suggesting, assisting or otherwise facilitating any Musical Product Manufacturer or Musical
Product Dealer to enter into, adhere to or enforce any combination, conspiracy, agreement or
understanding between or among any Musical Product Manufacturers of Musical Product

- Dealers relating to:
@) the retail price of any Musical Product;
(ii) any term, condition or requirement upon which any Musical
Product Manufacturer or Musical Product Dealer deals, or is willing to deal, with any other

Musical Product Manufacturer or Musical Product Dealer, including, but not limited to, Price

15
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Terms, margins, profits, or pricing policies, including but not limited to Minimum Advertised
Price Policies or Resale Price Maintenance Policies; or
(iii)  the refusal to do business, or the reduction of business, with

particular Musical Product Manufacturers or Musical Product Dealers.
(b)  Urging, encouraging, advocating, suggesting, coordinating, participating

in, or facilitating in any manner the exchange of information between or among Musical Product

Manufacturers or Musical Product Dealers relating to:

6] the retail price of Musical Products; or

(ii) any term, condition or requirement upon wh‘ichi any Musical
Product Manufacturer or Musical Product Dealer deals, or is willing to deal, \;vith any other
Musical Product Manufacturer or Musical Product Dealer, including but not limited to, Price
Terms, margins, profits, or pricing policies, including but not limited to Minimum Advertised

Price Policies or Resale Price Maintenance Policies.

D. Anti-competitive Effects of Defendants’ Unlawful Conduct

67. The MAP policies imposed and enforced by defendants here wenf well beyond
typical -cooperative advertising programs where manufacturers place restraints on the prices
dealers may advertise in advertisements funded in whole or in part by the manufacturer.

68. The MAP polic’ies inflicted on music retailers by NAMM . and manufacturers are
anti-competitive. According to a WALL STREET JOURNAL Report dated October 23, 2008,
Bradley Reed, sales manager for Musician’s Advocate, Inc. said “it [his company] had very litile
choice but to honor manufacturer’s policies on advertised prices because otherwise it risks
having its supplies cut off or being de-listed as an authorized distributor.”

69. In large part, NAMM’s concerted efforts were successful. Despite that fact that
NAMM and its members expressed their fear at the J anuaxy.2001 NAMM trade show that the

then-current gross margins of 27% to 32% would be chipped away even further by price
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competition, a Music Trades report published in 2008 provided that the music industry had gross
margins of 30% versus approximately 22% gross margins for consumer electronics.

70.  Defendants’ practices have had the following anti-competitive effects, among
others, in the relevant market:

(a) Competition in the relevant market has been unreasonably restrained,

suppressed, and, in some cases, destroyed; !

(b)  Potential competitors have been restrained from entering ’in;io the relevant
market and have been prevented from competing effectively agéinst défendants; |

(c)  Purchasers of musical instruments. have been denied the benefits of
competition in a free and open market and have been forced to pay artificially high instrument
prices;

(d)  Upon information and belief, defendants have enjoyed and will continue
to enjoy, ulfra competitive profits to the detriment of competitors and purchasers of musical
instruments. | |

71.  The aforementioned anti-competitive effects of defendants conduct on
ccompetition in the relevant market outweigh any conceivable pro-competitive benefits.

E. Relevant Market

72.  The relevant product market in this case is retail sales of products in the fretted
instruments product category which includes guitars amplifiers and accessories for same.

73.  The relevant geographic market in thls case is the United States é'f America.

74. By virtue of their power to control prices and exclude competition in the relevant.
market(s), defendants’ at all relevant times possessed market power in the relevant market(s).
Moreover, at all relevant times defendants possessed dominant shares of the market(s) for retail
sales of musical inshﬁments generally fretted instruments in particular.

75.  Likewise, defendants at all relevant times possessed substantial market power in

the market(s) for its products, due, in part, to the high level of product differentiation in the
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industry. Specifically, defendants: (a) sold their musical instruments at prices substantially in
- excess of marginal costs, (b) enjoyed high profits margins thereon, (c)sold such products
substantially in excess of the competitive price, and (d) enjoyed substantial barriers to market
entry and growth.

76.  Defendants exchanged competitively sensitive information that had the purpose,
tendency and capacity to facilitate price coordination among competitors.

77. There is substantial concentration among the firms that manufacture the products
in the relevant market(s).

78.  Defendants together imposed and enforced minimum retail price maintenance and
minimum advertised price policies which were contfary to manufacturers’ economic interests
because each manufacturer rational economic goal was to increase sales volume rather than
terminate retailers.

E. Market Effects of Defendants® Conduct

79.  The overall effect of defendaﬂt’s anti-competitive, exclusive scheme has been to
substantially foreclose and impair competition (and the threat of such competition) from
lower-priced musical instruments. As alleged above, had defendants not improperly foreclosed
61' stifled actual or potential competitors from competing in markets for the musical instruments,
other actual or potential rival manufacturers would have achieved much greater sales than they
actually did (or threatened to do), given the cheaper prices that they charged (or could have
éharged upon entry), and,l would have posed a faf great competitive threaf to defendants.
A&ditionally, absent defendants exclusionary _conduct,_rbarriers to entry of the markets would
have been lower, which: (a) would have made it easier for existing or new competitors to enter
or expand their positions in the market for the musical instruments, and (b) would have caused
existing or potential competitors to be attracted to the musical instrument market because of the
supra-compeﬁtive prices that defendants was charging. As a result, absent defendants’

misconduct, defendants would have rationally perceived that there was a greater threat of
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potential competition in each of the relevant markets if defendants did not reduce its
supra-competitive prices.

80.  The presence of unfettered competition from actual or potential competitors,
which were selling lower-priced musical instruments, would have forced defendants to lower the
prices for its musical instruments in order to remain competitive and/or to counter a perceived
threat of additional entry.

81.  As a result of defendants’ conduct, independent retailers could not compete with

vnat’ionwide and/or multiregional claims because the retailers could not price-compete.
Accordingly, retailers such as Guitar Center were able to raise prices above and beyond what
they would be under competitive conditions. |

82.  During the relevant period, plaintiff and the other members of the Class purchased
‘musical instruments directly from defendants. As a result of defenda_nts alleged ij_ll_e‘gal conduct;
members of the Class were compelled to pay, and did pay, artificially inﬂated; prices for the
musical instruments they purchased. Plaintiff would have been able to, infer ;alia, purchase
less-expensive musical instruments had potential competitors been able to engag;:-. in unfettered
competition. The prices that Plaintiff and the other Class members paid for musical instruments
during the Class Period were substantially greater than the prices that Plaintiff and the Class
members would have paid absent the illegal conduct alleged herein because: (1) the prices of all

" musical instruments were artificially inflated by defendants illegal conduct; and (2) Class
members were deprived of the opportunity to purchase musical instroments at substéntially lower
prices. Thus, Plaintiff and the Class have, as a consequence, sustained substantial damages in

the form of overcharges.

VI. CLASS ACTION ALLEGATIONS

83.  Plaintiff brings this action pursuant to Rule 23(a) and (b)(3) of the Federal Rules
of Civil Procedure on behalf of the following Class:
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All individuals and persons who purchased one or more Fretted
Instrument Products from any of the defendants from January 1,
2005 through December, 2007 {“Class Period”).

Excluded from the Class are the defendants, their co-conspirators, their respective parents,
subsidiaries and affiliates, any judge or magistrate presiding over this action and members of
- their families, as well as any governmental entities.

84.  Plaintiff does not know the exact size of the Class since such information is
exclusively in the control of defendants. Plaintiff believes that there are thousands of Class
members, and that they are sufficiently numerous and geographically dispersed throughout the
United States so that joinder of all Class members is impracticable,

85.  Plaintiff’s claims are typical of the claimis of the members of the Class because
Plaintiff and all Class members were damaged by the same wrongful conduct of defendants and
their co-conspirators as alleged in this Complaint.

86.  Plaintiff will fairly and adequately protect the interests of the Class. The interests
of Plaintiff coincide with and are not antagonistic to, those of the Class. In addition, Plaintiff is
represented by counsel who are experienced and competent in the prosecution of complex class
action and antitrust litigation. |

87.  There are questions of law and fact common to the members of the Class, and
those common questions predommate over any queshons ‘which may affect only individual
members of the Class, because defendants have acted on grounds generally apphcable to the
entire class. Among the predominant questions of law and fact common to the Class are:

a. whether Defendants engaged in agreements, contracts, combinations, and
conspiracies, which had the purpose and/or effect of unreasonably restraining competition and
lirnifing purchaser access to competing and lower-priced FI Products;

b. whether Defendants’ unreasonably restrained trade;
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c. whether Defendants’ anti-competitive contracts, combinations, and
conspiracies have caused Plaintiffs and the other members of the Class or Subclasses to suffer
antitrust injury in the nature of overcharges;

d. whether Defendants’ unlawful conduct caused Plaintiffs and other Class or
Subclass members to pay more for the FI Products than they otherwise would have paid;

e. the appropriate Class- or Subclass-wide measure of damages; and

f whether Defendants’ anti-competitive conduct is continuing, thus entitling
the Class or Subclasses to injunctive relief to promote unrestrained trade and free and fair
competition.

88.  Class action treatment is a superior method for the fair and efficient adjudication
of the controversy, in that, among other things, such treatment will permit a large fiumber of
similarly situated persons to prosecute their common claims in a single forum simultaneously,
efficiently, and without the unnecessary duplication of evidence, effort, and expense that
numerous individual actions would engender. The benefits of proceeding through the class
mechanism, including providing injured persons or entities with a method for obtaining redress
for claims that might not be practicable to pursue individually, substantially outweigh any
difficulties that may arise in management of this class action. There are no difficulties likely to
be encountered in the management of this class action that would preclude its maintenance as a
class action and no superior alternative exists for the fair and efficient adjudication of this

controversy on behalf of plaintiff and the members of the Cléss.

VII. TOLLING OF THE STATUTE OF LIMITATIONS, FRAUDULENT
CONCEALMENT, AND EQUITABLE TOLLING

89.  Plaintiff did not discover and could not have discovered through the exercise of
reasonable diligence the existence of the claims sued upon herein until the FTC issued a press

release in March 2009.
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90.  Any applicable statutes of limitation have been tolled by Defendants® affirmative
acts of fraudulent concealment and continuing misrepresentations.

91.  Because of the self-concealing nature of Defendants’ actions and their affirmative
acts of concealment, Plaintiffs and the Class or Subclasses assert the tolling of any applicable
statutes of limitations affecting the claims raised herein.

92.  Defendants continued to engage in the deceptive practice, and 3c:o‘nsequ‘ently,
unwary consumers were injured on 4 daily basis by Defendants’ unlawful conduct. Therefore,
Plaintiffs and the Class or Subclasses submit that each instance that Defendants engaged in the
conduct complained of herein and each instance that a member of the Class or Subclass
purchased a FI Product constitutes part of a continuing violation and operates to toll the statutes
of limitation in this action.

93.  Defendants are estopped from relying on any statute of Iimitqtions defense
because of its unfair or deceptive conduct.

94,  Defendants’ conduct was and is, by its nature, self-concealing. Still, Defendants,
through a series of affirmative acts or omissions, suppressed the dissemination of truthful
information regarding their illegal conduct, and have actively foreclosed Plaintiffs and the Class
or Subclasses from learning of their illegal, anti-competitive, unfair and/or deceptive acts.

95. By reason of the foregoing, the claims of Plaintiffs and the Class or Subclasses
are timely under any applicable statute of limitations, pursuant to the disc‘ovefy rule, the

equitable tolling doctrine, and fraudulent concealment.

FIRST CLAIM FOR RELIEF
(VIOLATION OF SEC. 1 OF THE SHERMAN ANTITRUST ACT, 15US.C. § 1)

96.  Plaintiff incorporates by reference all the above allegations as if fully set forth
herein.
97.  Beginning in 2005, the exact date being unknown to plaintiff and exclusively

within the knowledge of defendants and their co-conspirators entered into a continuing contract,‘
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combination or conspiracy to unreasonably restrain trade and commerce in violation of Section 1
of the Sherman Antitrust Act (15 U.S.C. § 1) by artificially reducing or eliminating competition
in the United States.

98. In particular, defendants combined and conspired to raise, fix, maintain or
stabilize the prices of Fretted Instrument Products sold in the United States. |

99. As a result of defendants’ unlawful conduct, prices for Fretﬁed Instrument
Products were raised, fixed, maintained and stabilized in the United States, |

100. The contract, combination or conspiracy among defendants consisted of a
continuing agreement, understanding, and/or concerted action among defendants and their
co-conspirators.

101. For purposes of formulating and effectuating their contract, combination or
conspiracy, defendants and their co-conspirators did those things they contracted, combined, or
conspired to do, including but not limited to: ‘

a. participating in meetings and conversations to discuss tile prices and
supply of Fretted Instrument Products;

b. communicating in writing and orally to fix target prices, floor prices, and
price margins for Fretted Instrument Products; |

A exchanging competitively sensitive information among each other to
facilitate their conspiracy, including minimum advertised pricing, strategies for raising retail
prices, restricting retail price competiti/on; '

d. agreeing to maﬁipulate prices and suppiy of Fretted Instrument Products
sold in the United States in a manner that deprived direct purchasers of free and open
competition; and |

e. selling Fretted Instrument Products to customers in the United States at
non-competitive prices.

102.  As a result of defendants’ unlawful conduct, plaintiff and the other members of

the Class were injured in their businesses and/or property in that they paid more for Fretted
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Instrument Products than they otherwise would have paid in the absence of defendants’ unlawful

conduct,

PRAYER FOR RELIEF

WHEREFORE, plaintiff prays that:

A. The Court determine that this action may be maintained as a class action pursuant
to Rule 23(a) and (b)(3) of the Federal Rules of Civil Procedure with respect to the claims for
damages, and declaring plaintiff as the representative of the Class and his counsel as counsel for
the Class;

B. The Court declares the conduct alleged herein to be unlawful in violation of the
federal antitrust laws and the common law of unjust enrichment;

C. Plaintiff and each member of the Class recover punitive and treble damages to the
extent such are provided by the law;

D. Plaintiff and each member of the Class recover the amounts by which the
defendants have been unjustly enriched in accordance with state law;

E. Defendants be enjoined from continuing the illegal activities alleged herein;

F. . Plaintiff and the Class recover their costs of suit, including reasonable attorneys’
fees and expenses as provided by law; and

G.  Plaintiff and the Class be granted such other, further, and different relief as the
nature of the case may require or as may be determined to be just, equitable and proper by this
Court.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury on all claims so triable.
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DATED: September 30, 2009

STEPHAN ZOURAS, LLP'

. /s/ Rvan F. Stephan

Filed 09/30/2009 Page 10 of 10

Ryan F, Stephan

James B. Zouras
STEPHAN ZOURAS, LLP
205 N, Michigan Avenue
Suite 2560

Chicago, [llinois 60601

(312) 233-1550
(312)233-1560
rstephan@stephanzouras.com

Attorneys for Plaintiffs
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b " Plaintiff Cblby Giles, a purchaser of two guitars and assorted accessories from Guitar Center

during the Class Period, brings this action individually and on behaif of a Class consisting of. all
persons and entities that purchased an acoustic or electric guitar, drum sets, keybo.ard, mixer,
amplifier or related accessory (“Music Products™) directly from a defendant ora co-conspirator.
Plaintiff makes the allegations in this Complaint on inforrhation and belief, except as to the
allegations pertainirig to plaintiff, which is based.on peisonal knowledge. L

- NATURE OF ACTION. | : )
1. On, March 4 2009, the FTC announced defendant National Assoclation of Music
i Merchants (“NAMM”), a musical industry trade association, entered into a consent order settling

charges that NAMM violated federal antitrust law by enablmg and encouragmg the exchange of

competitively sensitive price information among its members.

2. During the Class Period, Guitar Center, NAMM and NAMM’s members conspired,

combined and contracted to fix, maintain, stabilize and set minimum agreed-ujjon resale prices in the -

Music Products market. As a result of this unlawful conduct, plaintiff and the Class paid
- supracompetitive prices for these products and have suffered injury to their business and/or property.

3. NAMM encouraged, facilitated and coordinated the exchange of competitively
sensitive information between its members. In the late 1990s, NAMM’s reiail members, including
defendant Guitar Center, saw their profit margins being cut away by new entrants into the Music

Products.industry.

4. In order to protect their market share, NAMM and its retail members entered into an
agreement and conspiracy to influence NAMM’s manufacturing members to set minimum advertised
i prices (“MAP”) for Music Products. Because of Guitar Center and other NAMM retail members’

purchasing power, the manufacturers had no choice but to accept the imposition of MAP policies.

5. Soon thereafter, in the late 1990s and early 2000s, manufacturers realized MAP
policies were an effective means of controlling prices at supracoinpetitive levels. Manufacturers
then became involved in the NAMM-facilitated discussions and came to agreements and were a part

of the conspiracy with retail members regarding the anticompetitive MAP policies.




O 00 NN N U pWN

NN NN RN NONONON e
® N LR WD =S 0 A & RrELDD D B

[l 16 of the Clayton Act (15 U.S.C. §§15(a) and 26). | |

6.-  These agreements had the purpose and effect of diminishing and/or eliminating

competition on price allowing‘ Guitar Center and other NAMM members to obtain supracompetitive

iproﬁts and market share.

JURISDICTION AND VENUE

. 7. Plaintiff brings this action pursuant to §1 of the Sherman Act, .15 U.S.C. §1, and §§4
#nd 16 of the Clayton Act, 15 U.S.C. §§15 and 26, to recover treble damages and costs of suit,
including reasonable attorneys’ fees, against defendants for thg antitrust injuries sustained by
ﬁlaintift“ and members of the Class. |

8. Plaintiff also seeks injunctive relief against defendants to prevent them from further
violations of §1 of the Sherman Act, 15 U.S.C. §i, énd pursuanf to §16 of ;t.he Clayton Act, 15
U.S.C. §26. . | ,
9. Jurisdiction in this Court is‘ proper under 28 U.S.C. §§1331 and; 1337, and §§4(a) and
‘ \

10.  Venue ispfoper in this Judicial District pursuantto 15 U.S.C. §‘§ 15(a) and 22 and 28
U.S.C. §1391(b), (¢) and (d) because during the Class Period, defendants resided, transacted
business, \»;ere found anci/or had agents in this District, and a substantial portion Qf the affected
intersﬁte trade and commerce described bélow has been carried out in this District. |

11. | This Court has personal jurisdicti_on over each defendant because, inter alia, each
defendant: (é) transacted business throughout the United States, including in thi; District; (b) sold
Music Products throughou't the United States, includiné in this District; (c) had substantial contacts
with the United States, including in this District; and/or (d) was engéged in an illegal price-ﬁxfng
conspiracy and resale price maintenance scheme that was directed at and had the intended effect of
causing injury to persons résiding in, located in or doing business_throu_ghout the United States,
including this District. Further jurisdictional contacts are alleged belo“.r.

' | PARTIES
12.  Plaintiff Colby Giles is a California resident living in San Diego, California. During

the Class Period, Mr. Giles purchased two guitars from Guitar Center.




. . . .

13.  Defendant Guitar Center, Inc. is a Delaware corporation headquartered in Westlake

[y

Village, California. Guitar Center is the largest seller of Music Products in the United States with
annual sales in 2008 of $1.55 billion in the $7 billion Musw Products industry. In 2007, Guitar
| Center was nearly five times the size of its nearest competitor. From 1997 to 2007, its share of the
Mausic Products industry grew from 6.1% to 26.6%. Guitar Ceater claims to be the nation’s top
retailer of guitars, ampliﬁers, drums, keyboards.ﬂand pro-audio equipment, and operates more than
210 stores in about 40 states. G\litar Center is the largest customer of many of its suppliers and

manufacturers and thus, each manufacturer depends on Guitar Center for a substantial portion of its

- R - V. S R N

sales of Music Products.

—
(=}

14.  Defendant National Association of Music Merchants, Inc. is a New York corporation

headquartered in Carlsbad, California. NAMM is a trade association composed of more than 9,000

—
—

members including manufacturers, distributors and dealers (“dealefs” is used interchangeably with

_—
W N

“retailers” throughout the Complaint) of musical instruments and related products. Most United

lStates manufacturers, _distrib‘utors and dealers of musical instruments are members of NAMM.

—
b

NAMM is controlled by its members, itlcluding Guitar Cellter. In tlxe United States, NAMM

—_ -
[« TRV |

sponsors two major trade shows each year, where manufacturers introduce new products and meet

—t
~

with dealers. NAMM’s trade shows provide competitors an opportunity to meet and discuss issues

p—
-]

of concern to the industry. .

19 ' CO-CONSPIRATORS ’

20 15.  Various other persons, ﬁrms, corporatlons and entltles have participated thh
21 || defendants as unnamed co-conspxrators in the violations and conspiracy alleged in this Complaint.
22 || In order to engage in the offenses alleged these co-conspirators have performed acts and made

23 || statements in furtherance of the defendants antitrust violations.

24 . . CLASS DEFINITION
25 ‘ All persons or entities that purchased Music Products in the United States dlrectly
from defendants or defendants’ co-conspirators from January 1, 1999 to February, 1,
26| - 2008 (the “Class Period”). Excluded from the Class are United States government.
entities and instrumentalities of the United States government, defendants, their co-
27 conspirators and their respective parents, subsidiaries and affiliates.
28
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16.  Plaintiff does not know the exact size of the proposed Class as that information is in
control of the defendants, but plaintiff believes there are at least thousaﬁds of Class members located
throughout the United States, making the Class so large and geographically diverse that joinder is
impracticable. ’ '
"~ 17.  Defendants’ antlcompetmve conduct has unposed a common antitrust injury on
members of the Class. - ' ' ;
18.  Defendants have gcte_d, and refused to acf, on grounds genefally apblicable to the
Clas§, which makes final injunctive relief with respect to the Class as a whole ~appro;;riate. .
19. Pléintiff is amember of the Class and plai.ntift’ s claims are typical of oth‘er members
of the Class who likewise susfai'ned antitrust injury and were damaged through defendants’ actions.
20. | Plaintiff will fairly and adequately protect the interests of the Class. Plaintiff

purchased Music Products from defendants and has a common and non-antagonistic interest in

‘| recovering damages caused by defendants’ antlcompetmve conduct and in eﬁj oining and deterring

future unlawful activity in the Music Product market. : 1

!
21.  Plaintiff has retained counsel experienced in antitrust and other complex class action

litigation.

22. Defendaﬁts’ anficompetitive conduct has uniformly affected plaintiff and members of
the Class. Common questions of law and fact will predominﬁte over individual questions of law and
fact. Among questions of law and fact common to the Class are the following'

(a) Whether defendants and others combmed conspxred or contracted to fix or sct
Music Products prices at artificially high levels; ‘ - |

(b)  Whether defendants and others combined, conspired or contracted tc; impose
MAP policies on the industry;

‘(c) The dates and formation of this illegal combination, contract, conspiracy or
agreement; |

(d)  The identities of the participants in the illegal combination, contract,
conspiracy or agreement; | | '

(e) The manner and means of the conspiracy;

-4-
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()  Whether, and to what extent, defendanfs’ conduct violated §1 of the Sherman
Act; | . ' ‘ '

(8)  Whether, and to what extent, defendants and their co-conspirators fraudulently
concealed their illegal combination, contract, conspiracy and other antitrust vio‘lations;

(h)  Whether Class members have suffered injury to their busiqess and property as
a resﬁlt of defendants’ unlawful conduct, including_ the degreé to which prices paid for by the Class
fc;r Music Products were higher than those that would have been paid in a market free from illegal
.combination, contract, cqnépi;acy and other antitrust violations; and

| @ The appropriateness of injunctive relief to restrain future violations.

23. A class action is superior to other available methods for the fair and ‘efﬁcicpt
adjudication of this controversy. Class treatment.will permit a large numbeixl' of similarly situated
persons and entities to adjudicate their common claims in a singlé forum simu!ltaneously, efficiently
and Without duplication of effort and expense that numerous individual acti!ons would engender.
Prosecution of separate actions by individual plaintiffs would create arisk of inconsistent or varying
adjudication. The proposed Class presents no difficultiés of management that would preclude its
maintenance as a class action. No superior alternative exists for the ‘fair and eﬁicignt adjudication of
this controversy. .

INTERSTATE TRADE AND COMMERCE

24,  Defendants gnd their co-conspjfators sell Music Produﬁts in the United States.

25. . During all or part of the Class Period, the conduct of defendants and their co-
conspirators has taken place in and/or substantially affected interstate trade and commerce of the
United States.

| FACTUAL ALLEGATIONS |

Background

26. Most United States ﬁmufacMers, distributors and dealgrs_ of Muéic Products are
members of NAMM. As the F ’i‘C stated in its complaint against NAMM:

NAMM serves the economic interests of its members, by inter alia, promoting

consumer demand for musical instruments, lobbying the government, offering
seminars, and organizing trade shows. In the United States, NAMM sponsors two

s
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major trade shows each year, where manufacturers introduce new products and meet

with dealers. In addition, NAMM'’s trade shows provide competxtors an opportumty

to meet and discuss issues of concern to the industry.

27. NAMM’s biannual trade shows are considered an indispensable resource by Music
Product retailers. In a February 2007 interview, a member was quoted in Musical Merchandise

Review: .

Many years ago, the importance of attending a NAMM show may not have
seemed important, today it is absolutely necessary. Owners and key personnel
should be at NAMM . . . the education seminars are priceless!
. The interaction with the indusi:ry people and colleagues is also priceless.
28.  According to independent retailers, Guitar Center wields enbmous power in the

industry. In an interview in the April 2007 issue of Musical Merchandise REview, Alan Levin of
' \

Chuck Levin’s Washington Music Center said:

The biggest concern is Guitar Center. They are many manufacturers’ biggest
customers and changes are being made . . . to suit them alone.

Similarly, one NAMM member observed “Guitar Center has too much leverage

29.  In a “virtual roundtable,” retailer Frank Hayhurst of Zone Mus:c responded to a
question about the “un-level” playing field between Guitar Center and independents saying, “[a]s big
as GC [Guitar Center] is, what’s a little manufacturer to do? Not surprisingly, they do what GC
demands.” | ) '

30.  Relative to Guitar Center and most other retail members of NAMM, internet based
retailers are small companies. Internet retailers of Music Producés are highly efficient competitors
bccause among other reasons, their operating expenses are low This allows them to compete
v1gorously on price, both with other internet retailers and with retallers in other sales channels, such
ds Guitar Center (which operates through “brick-and-mortar” stores as well as on the internet).
Thus, when allowed to compete freely, internet retailers’ .-price competition enhances consumer
welfare by bringing down' prices. '

31.  Inthe “virtual roundtable » retaller Frank Hayhurst of Zone Music stated “[t]he

'internet has blown away selection and price as variables that make an m.i. [musxc mdusu'y] retailer

unique, and ‘service’ doesn’t have the terrific ‘value added” impact .upon the customer that many of




—

O [N B - Y W S w [\

N NN NN N NN ’ '
® I & L B VO N =~ S o ® A &”d n B O O = S

1

v 8

us have attnbuted to it. If something breaks, they want to know if you'll replace i it, not hear about
your repalr depamnen

32. Gultar Center and other large -merchants felt the pressure in the form of price
competition not only from the internet retallers, but the “big box” and wholesale retailers as well
including stores such as Wal-Mart, Best Buy and Costco.

33. By the late ,1.990s, NAMM, Guitar Cenfer and its members recognized that the
increased popularity of internet and big box retailefs, with thci associated increase in price
competition, posed a substantial threat to NAMM members’ sales and profits. Thus, NAMM, whose
retail members are primaﬁ]y brick-and-mortar retailers, considered ways to thwart internet retailer
competitors.

34. NAMM’s and its members’ response to internet retailing was both ﬁredictable and
anticompetitive. Asrecognized at an FTC 2002 public workshop, entitled “‘Possible Anticompetitive
Efforts to Restrict Competition on the Internet,” one expert explained: '

The promise of the world of electronic comrherce is to create an environment
where consumers can freely shop between various competitive alternatives. By

reducing transaction costs and improving transparency, the Internet offers the:
potential of dramatically improving competition in various retail markets.

* * *

[But] as new market forces arise, . . . “traditional” competltors often respond to the
threat by trymg to create barriers to thwart those entran

During the Class Perlod, NAMM Provnded a Means for Suppliers
and Retailers To Control Prices for Music Producta in the United States

I 35.  Commencing in 1999 and continuing thereafter, numerous leading Music Prpducts
manufacturers in conjuhction with and through NAMM a.l:ld its dealer members adopted MAP
I policies. '
36.  The purpose of facilitating agreement both as to. MARP policies and pricing was

because Guitar Center, as well as other fetailér members of NAMM, were concerned about increased

| retailers.

competition by mass merchants, such 'as Best Buy, Wal-Mart and CqStco,' as well as internet
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- 37.  Inthelate 1990s or early 2000s, ata NAMM show “a high-profile retailer delivered a

stlngmg address, lamcntmg the fact that manufacturers sat by 1d1y as price wars raged and retail

profits plummeted ” This address coincided with the adoptlon of MAP pohcxes by leading Music
Product manufacturers, which commenced in 1999 and continued thereafter

38. By the early 2000s, several major music retail chains, mcludmg Guitar Center,
expressed a helghtened concern for margm and profit protection, |

39. When NAMM, Guitar Center, and other retail members encodraged and required the

unplementatlon of MAP pricing, manufacturers did so for fear of losing Guitar Centerasa customer

LI 40.  Infact, a major shift in retail opinion regardmg the effectiveness of MAP pohcles to

h protect profits occurred between 2000 and 2001. A poll conducted by Mpsw Trades magazine

revealed that:

| Last year [2000] when we polled leading m.i. [music mdustry] dealers about the
value of minimum advertised price (MAP) policies, only 31% said they had a
* positive effect on gross margins. 60% responded that MAP had no effect at all on
. . selling prices, while 9% said the programs actually decreased margins. When asked
the same question this year [2001], retailers expressed a major change of heart. 51%
said that MAP policies had improved their gross margins during the past 12 months,
and only 44% deemed the policies in ineffectual.

41.  Music Trades concluded that the 20-point shift in opinion was due to the fact that “the

biggest benefit of MAP policies has been to rid the internet of loss-leader pricing.” Music Trades

explained:

“ As a result [of MAP policies], these days when you type the name of a popular
product into a search engine, you’ll get a screen full of results offering the same

MARP regulated price. As our poll indicates, brick-and-mortar retailers obviously

appreciate the fact that they don’t have to deal with a legion of customers coming

1{:}0 the store brandishing a computer print out and demandmg, “Why can’t you beat.

i this price.” . .

42.  Inadditionto reducing competition from internet retailers, Music Trades also credited
MAP pohc1es with a more “sane approach to industry pricing,” stating that “rctall margins appear to

have stabilized.”
. 43. . Accordingly, MAP policies were a hot toplc at the January 2001 NAMM trade show.

Music Trades reported that retailers’ then-current gross margins of 28% to 32% were far lower than |
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they had been in the 1990s, and that both large and small retailers “have jointly concluded that they
simply can’t afford to give up any more gross margin points.” ’

. 44, In response to this joint retailer pressure, at the January 2001 NAMM show,
“manufacturers seemed tb be doing more than paying lif) service to retail profit concerns” by rolling
out new and more restrictive MAP policies. However, the manufacturers acknowledged‘that the
MAP policies were not designed to increase services ét the retailers but merely to protect their profit
margins. In fact, manufacturers allegedly “[were] fulsome in their criticisms of the industry’é retail
network,” stating, inter blia: “They don’t do any marketiﬁg,” and “[t}heir stdres, are staffed with
minimum wage idiots.” ' | 1

45.  Thus,the discussion at the January 2001 NAMM show was driven by manufacturers’
realization that they could no longer rely on innovative engineering and design. Instead, to
artlﬁclally increase profits, manufacturers agreed to implement “[a] distribution scheme that enables
retailers to make a respectable gross margin....”

46.  Atthe January 2002 NAMM show, NAMM continued to facilitate discussion among
its members on the use of MAP policies. As a result, manufacturers “acknowledged the retail
concern with proﬁtability by instituting minimum advertised price, or MAP policies. In fact,
mention of MAP pricing was routinely included in just about every new préduct presentation.”

47.  Atthese shows, NAMM encouraged manu_factufers'to and manufacturers agreed to
and did outline their MAP polic_ies. But the manufacturers did not do so in conjunction with requests
for retailer advertising, in-store displays, better prbduct demonstrations or-knowlcdg:able store staff.
Rather, the MAP policies were agreed to at the behest of defendants and rolled out at the NAMM
shows with retailer profitability in mind. |

48.  For example, af the summer 2004 NAMM show, “[a] number of exhibitors also
announced higher MAP prices ina bid to shore up dealer margins. As one supplier noted, ‘I’hc truth
is, there isn’t a lot of difference between our products and our competitors. If we’re going to get

99

dealer support, we’ve got to make these guys money.
"49.  Similarly, at the NAMM show in summer 2005, manufacturer Peavey Electronics

(among others) outlined its MAP policy, reiterating “Peavey’s commitment to dealer profitability.”

-9-
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| 50.  But NAMM did not simply encourage individual manufacturers and dealers to

discuss and agree how to restrict price competition. In fact, it facilitated joint discussions by all
members of NAMM. AtNAMM’s biannual trade shows and conventions, NAMM hosted “NAMM
Show University Sessions.” These sessions were designed to facilitate discussion and education ona
wide variety of music industry topics, including price competition z.md restrictions to cbmpetition.

51. At the January 2006 trade show, NAMM hosted several évents regarding MAP

policies. |

52.  For example, NAMM facilitated a panel discussion regarding MAP policies. On a.
panel comprised of industry heavy-hitters, including the Vice President and Genéral Manager of
Yamaha’s Pro-Audio and Combo division, sales managers from Avedis Zildjian and Kaman Music
Corp. and several other retailers, fhe subpliers were “unanimous, offering a‘guardedly positive
assessment of MAP policies.” . |

53. At this panel, there was just one lone voice that supported competition on prices.

Bryan Junk of www.massmusic.net asked the Panel and the audience, “We’re supposed to compete,
aren’t we?” According to one industry report of the Panel session: .

Whether or not you agree with him, Bryan Junk, an internet retailer, deserves credit
for staring down an auditorium packed with mdependent retailers and stating that
MAP should be scrapped. To audible boos, he declared, “Consumers like low prices,
and we try to give them what they want. Why shouldn’t we be able to grow our
business by offering the lowest pnces possible without 1nterference from the
manufacturers?” :

54, However, Mr. Junk’s view was not the consensus. In fact,. the panel discussed that,
absent MAP, “prices would rapidly migrate down to 10% over cost. . . .” The panel even advocated

fevising the current MAP pricing “upwards to give retailers a better profit margin.”

55.  The panel also discussed how to enforce the MAP policies, particularly with the

proliferation of internet retailers, agreeing that “MAP is only as effective as its enforcement. . . .”

56. NAMM also released a report based on comments it compiled from January 2006

|| trade show participants and attendees. NAMM released the following poll results, with answers:

What do independent retailers view as a threat to their business and profitability? On

a 1to 5 scale, with 5 being extremely concerned, rate the following issues. (Report is
average of responses.)

-10-
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3.4  Theexpanded presence of music products inmass merchants like Wal-Mart
and Costco.

32  Competition from internet and catalog merchants.
* * * . |
2.5 MAP pricing policies that set margins too low.
| 57.  NAMM hosted another session entitled, “Does The Industry Need A MAP
Makeover?” At this session, Music for Everyone (“MFE”), a California retailers association,
presented a “voluntary MAP formula/guideline” which it “recommended for generai use....”
58. . MFE published and presented at the January 2006 NAMM trade sh’o.v.v, _with.
N‘AMM’s participation and cbnsent, the following two pricing formulas based on retail cost which

were “designed for all instruments and all combo and audio products™:

Proposed MAP Formula
Recommended Minimum Profit Formulas for A & B Discqunts

L S

Retail [$1-$149] x 0.5 x 2.00 = MAP (0% off retail)*

Retail [$150-$249] x 0.5 x 1.90 = MAP (5% off retail)*
Retail [$250-$299] x 0.5 x 1.85 = MAP (7.5% off retail)*
Retail [$300-$349] x 0.5 x 1.80 = MAP (10% off retail)**
Retail [$350-$399] x 0.5 x 1.75 =MAP (12.5% off retail)**
Retail [$400-$449] x 0.5 x 1.70 = MAP (15% off retail)*
Retail [$450-$499] x 0.5 x 1.65 = MAP (17.5% off retail)*
Retail [$500 and up] x 0.5 x 1.60 = MAP (20% off retail)*
Retail [$550-$599] x 0.5 x 1.55 = MAP (22.5% off retail)**
Retail [$600 and up] x 0.5 x 1.50 = MAP (25% off retail)**

* Formula A
, ** Formula B

59.  MFE explained that the formulas were designed to permit “[fJormula discbunts from.

retail start[ing] at zero” and to provide a “much higher” proﬁt_perceqtage for lower-priced products.
60.  MFE even went so far at the NAMM show to encourage man}lfacturers to adopt the

MAP pricing reflected in Formula A, capping permitted discounts at 20% and stating that F‘ormula A
“is likely to be . . . accepted widely.” Nonetheless, MFE stated that no MAP pricing should be lower
than that reﬂected in Formula B, statmg “the formula B profits are the minimum that brick-and-

mortar full service music instrument retailers require to survive, and hopefully thrive.”

-11- .
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61.  Atthe 2006 Summer NAMM show, NAMM again held an indusu'y panel discussion,
comprised of the NAMM President, a Vice Président of Yamaha and the Chaieman and CEO of
Fender Musical Instruments, among others. NAMM touted this rounamble as folloWs: “In the two-
hour session suppliere and retailers of all sizes will be able to share views about critical issues
affecting pfoﬁtability, including MAP pricing, Interact sales tax, and the entrance of mass consumer
merchandisers into the mdustry ” Among other topics, MAP prices . bemg set too low and
maintenance of profit margins were discussed. o g i |
. 62, NAMM continued to facilitate industr_y discuesions of MAP pri‘ci‘k)g atits 2007 winter
show. One roundtable discussion focused on, iﬁter alia, inereasing profit margixjms and MAP pricing.

- 63.  Thus, NAMM again organized meetings and programs for its members at which

competing retailers of Music Products, as well as manufacturers of those Mujlsic Products, were'
permitted and encouraged to exchange infofmatipn and discuss strategies fof i;nplementing MAP |
;e_olicies, the restriction of fetail'competiﬁon and the need for higher retailer pricjes. Representafives :
of NAMM determined the scope of information exchange and discussien by selecting the moderator
and setting the agenda for these programs. . |
‘ 64. At these NAMM}sponsored events, NAMM members discussed the adoption,

implementation and enforcement of MAP policies, the details and workings of such policies,

appropriate and optimal retail price and niargins and other competiﬁvely sensitive issues.
65.  Theprevalence of MAP pollcws in the Musxc Products industry remained steady into
early 2008 In an article from the February 1, 2008 issue of Mus1c Trades, retailer Mlke Henry,

owner of Percussion Center stated:

When products are seen to be “Wal- Mart” cheap, it cheapens the mdustry MAP
supports the public’s perceived value of the products we’re trying to sell
competitively and still make a living. I’m all for competition and the American way,
but if retailers can’t make a profit, what’s the point of bemg in business.

—

Later in the article, Mr. Henry continued:

.In the long run, a manufacturer that doesn’t enforce its MAP isn’t going to hurt my
business, it’s going to hurt their business because I’'m going to stop buying from
them. I’'m their customer; I'm paying their salaries by buying their products. If they
allow my competitors to sell their product at a price that doesn’t give me a
reasonable margin, I can t buy it. :

-12-
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Mr. Henry went on to say that “[a] product’s MAP price should be batsed on its perceived retail
price.” | ‘

66. Inthe same axticle, Fred Bernardo of Fred’s Music & Barbecue Supply stated that
“[MAP policies] are too low. They don’t allow for the retaiier to make an adequate profit. Alsol
think MAP is illegal—or at 1éast it was illegal. It’s price fixing, since everyone, especially online, has
the exect same ‘selling’ price on their shopping carts.” Mr. Henry and Mr. Bernardo’s statements
underscore the continuing recaicitrant attitude of NAMM retail members, t}te an‘ticompetitive nature
of MAP policies and the stark lack of precompetitive justifications for MAP pollcws
The FTC Action |

67. On March 4,2009, the Federal Trade Commission (“FTC”) 1ssued acease and desist
order to NAMM and at the same time settled the FTC’s charges that NAMM%had “permitted and
encouraged” acts constituting violations of Section 5 of the FTC Act among its members and the acts
and practices of NAMM “constitute unfair methods of competitfon in or affecting commerce in
violation of Section 5 of the Federal Trade Commission Act, asamended 15U.S. C. §45.” The FTC
also alleged that absent appropriate relief “[sJuch acts and practices, or the effects thereof will
continue or recur . . . .” | ' ' ‘

68.  Specifically the FTC, after an investigation, alleged that between 2005 and 2007,
NAMM organized various tneetings and prograﬁle for its members at which competing retailers of

Music Products were permitted and encouraged to exchange competitively sensmve information, |

‘| strategies for 1mplementmg minimum advertised pricing and restrictions of retall price competmon

69. . The FTC alleged that the “challenged conduct served no: legltlmate business purpose -

and resulted in no significant efficiency benefits.”

70. Accordmg to the FTC’s press release announcing NAMM’s settlement of “FTC

I Charges of Illegally Restramlng Competitions,” the FTC’s proposed consent order “is designed to

remedy NAMM s anticompetitive conduct.” The Comm:sswn s vote to accept the complaint and
the consent order was 4-0. v
7 According to the FTC’s complaint, “[a]t these NAMM-sponsored events, competitors

discussed the adoption, implementation, and enforcement of minimum advertised price policies; the

-13-
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details and workings of such policies; appropriate and opﬁmal retail prices and'margins; and other
‘competitively sensitive issues.” J

72.  The conduct of dufendémts was the cause of suprtacornpetitive price levels for Music
Products. The October 2008 issue of Music Merchandise Review reported that Anthem Music
Group’s head David Kilkenny observed “[o]ver the past several years instrument prices seem to be -
increasing at a greater rate than that of inflation .. ..” According to the MFsic Trades “Annual
Census of the Music Industries” published in 2009, in 2006 the average ﬁrice of a guitar was
$309.00, by 2007 the average price was $350.00 and by 2008 the average pricé was $372.00. Thus,
defendants were ablé to increase aggregate sales from $1,022,861.00‘in 2006 to $1,151.,290.00
despite a 10% decline in unit sales. . |

73.  TheFTC hais alleged that no significant procompetitive benefit was derived from the
challenged conduct. After analyzing the type of information involved, thé level of detail, the
absence of procedural safeguards and overall market conditions, the FTC concluded that exchange of
information engineered by NAMM lacked a procompetitive justification. |

74.  The FTC has ordered NAMM to cease and desist from:

(1) Urging, encouraging, advocating, suggesting, coordinating, participating in,

or facilitating in any manner the exchange of iriformation between or among Mus1cal

Product Manufacturers or Musical Product Dealers relating to:

l(a) the retail price of Musical Products; or

(b) any term, condition or requirement upon which any Mus1cal Product

Manufacturer or Musical Product Dealer deals, or is willing to deal, with any other

Musical Product Manufacturer or Musical Product Dealer, mcludmg but not limited

to, Price Terms, margins, profits, or pricing policies, including but not limited to

Minimum Advertised Price Policies or Resale Price Maintenance Policies.

2) Entering into, adhering to, enforcing, urging, encouraging, advocating,
suggesting, assisting or otherwise facilitating any Musical Product Manufacturer or

1 Musical Product Dealer to enter into, adhere to or enforce any combination,

conspiracy, agreement or understandmg between or among any Mus:cal Product
Manufacturers or Musical Product Dealers relating to:

(a) the retail price of any Musical Product;

(b) any term, condition or requirement upon which any Musical Product
Manufacturer or Musical Product Dealer deals, or is willing to deal, with any other
Musical Product Manufacturer or Musical Product Dealer, mcludmg, but not limited
to, Price Terms, margins, profits, or pricing policies, including but not limited to
Minimum Adbvertised Price Policies or Resale Price Mamtenance Policies; or.

-14-
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(c) the refusal to do business, or the reduction of business, with particular
Musical Product Manufacturer$ or Musical Product Dealers:

_ | DEFENDANTS’ ANTITRUST VIOLATIONS
75.. Beginning at least as early as January 1, 1999 and continuing until af least February;
1, 2008; the exact dates being unknown to ﬁlai‘nt'iff, defendants and their co-conspirators er_lgaged in |
ﬂ a continuing agreement, understanding and conspiracy in restraint of trade to artificially raise, fix

maintain and/or stabilize the price for Music Products in the United States. 3'

76.  Informulating and implementing their unlawful contract, combjnation or conspiracy,
defendants and their co-conspirators engaged in anticompetitive activities, the purpose and effect of
which were to artificially raise, fix, maintain and/or stabilize the price of Mi[usic Products in the
United States. These activities include the following: |

(é) Defendants participated in meetings and/or communications to discuss the

pricing of Music Products;

(b) D.efendants' agreed during those meetings and/or communications to force
suppliers to charge and/or agivertise prices at specified levels and otherwise to increase and/or
maintain prices of Music Products in the United States; and

(c) Defendants then implemented, adhered to and oversaw the agreements they

reaéhed.

77.  Defendants and their co-conspirators engaged in the activities described above for the
purpose of effectuating the unlawful agreements described in this Complaint.

78.  During the Class Period, plaintiff and members of _the Class purchased Music
Products from defendants, their subsidiaries or afﬁliates,-pr their co-conspirators at inflated and
supracompetiti.ve prices.

79.  Asaresult of defendants’ unlawful conduct, plaintiff and ofhcr members of the Class
have been injured in their business and property in that they have paid more for Music Products than
they would have paid in a competitive market. |

80.  The unlawful contract, combination or conspiracy has had the following effects,

among others:

-15-
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(a) " Price compétitioﬁ in the markets for Music Products has ‘been artificially

restrained; | | . .
. (b)  Prices for Music Products ‘so‘ld by defendants have beén raised, 'ﬁxed,
maintained or stabilized at artificially high and supracompetitive prices; and . '
(¢c)  Purchasers of Music Products from defendants have been deprived of the

benefits of free and open competition in the marketé for Music Products.

81.  Defendants’ contract, combination or conspiracy constitutes an Wemomble restraint

on iqterstate trade and commerce in violation of §1 of the Sherman Act. |

82. Tﬁg aforementioned anticompetitive effects of defendants’ conduct on competition in

the relevant market outweigh any conceivable procompetitive benefits.

Relevant Market

83.  The relevant product market in this case is retail sales of Music Products which

includes acoustic or electric guitars, drum sets, keyboards, mixers, amplifiers and related accessories.

84.  The relevant geographic market in this case is the United States of America.

85. By virtue of their power to control price§ and excl’u&e compe?ition in the relevant
market, defendants at all relevant times possessed market power in the relevant market. Moreover,
at all relevaﬁt times defendants possessed dominaqt shares of the market for retail sales of Music
Progiucts.

86.  Likewise, defendants at all relevant times possessed substantial power in the market
for Music Products. Specifically, defendants: (a) sold their musical instruments and assorted
accessories at prices substénﬁally in excess of marginal costs; (b) enjoyed high profits margins
thereon; and (c) sold such products substantially in excess of the competitive price.

8T ‘ Defendants exchanged competitively sensitive information that had the pﬁrpose,

tendency and capacity to facilitate price coordination among competitors.

88.  There is substantial concentration among the firms that manufacture and sell the

products in the relevant market.

-16-
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89. Together defendants imposed and venfprced minimum retail price maintenance and
MAP poiicies which - were contrafy to manufacturers; economic interests because each
manufacturers’ rational economic goal was to increase sales volume rather than terminate retailers.
Market Effects of Defendants’ Conduct |

90.  The overall effect of defendants’ anticompetitive, exclusive scheme has been to
substantially foreclose and impair competition (and the threat of such competition) from lower- .
priced Music Products. Asalleged above, had defendants not improperly f_oreéjlosed or stifled actual
or potential competitors from competing in markets for Music Products, othf.er actual or potential
rival manufacturers would have achieved much greater sales than they actuall§ did (or threatened to
do), given thé cheaper prices that they charged (or could have charged upon éntry), and would have
posed a far greater competitive threat to defendants. As a result, absent defendants’ misconduct,
defendants would have rationally perceived that there was a greater threat of potential competition in
each of the relevant markets if defendants did not reduce its supracompetitive prices.

91. The presence of unfettered competition from actual or potentiajl competitors, which
were selling lower-priced Music Products, would ha;'e forcéd defendants to lojwer the prices for its
Music Products in order to remain competitive and/or counter a perceived threut of additional entry.
| 92.  Asaresult of defendanfs’ conduct, independent retailers could not compete with
nationwide and/or multiregional claims because the retailers could not price-compete. Accordingly,
retailers such as Guitar Center:weré able to raise prices above and beyond what they would be under
competitive conditions. ‘

93.  During the Class Perlod plalntlff and other members of the Class purchased Music
Products directly from defendants. As a result of defendants’ alleged illegal conduct, members of
the Class were compelied to pay, and did pay, artificially mﬂated prices for the Music Products they
purchased. Plaintiff would have been able to, inter alia, purchase less-expensive Music Products
had potential competitors been able to engage in unfettered compétition'. The prices that plaintiff
and the other Class members paid for Music Products during the Class Period were substantially
greater than the prices that plaintiff and the Class members would have paid absent the illegal

conduct alleged herein because: b(l) the prices of all Music Products were artificially inflated by

-17- .
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defendants’ illegal conduct; and (2) Class members were deprived of the opportunity to purchase
Music Products at substantrally lower prices. Thus, plaintiff and the Class have, as a consequence,
sustained substantial damages in the form of overcharges

Anticompetitive Effects of Defendants’ Unlawful Conduct

94.- . The MAP policies imposed and enforced by defendants here went well beyond
typical cooperative advertlsmg programs where manufacturers place restralnts on the prrces dealers
may advertise in advertisements funded in whole or in part by the manufacturer

95.  The MAP policies imposed on manufacturers by music retailers and NAMM are
anticompetitive. Accordingto a Wall Street Journal article, dated October 23, 2068, Bradley Reed,
sales manager for Musician’s Advocate, Inc. said “it [his company] has very little choice but to
honor manufacturers’ policies on advertised prices because otherwise it risks lravmg its supplres cut
off or being delisted as an authonzed distributor.”

9. In large part, NAMM’s concerted eﬁ'orts were successful. Desplte the fact that
NAMM and its members expressed their fear at the January 2001 NAMM trade show that the then-
current gross margins of 28% to 32% would be chipped away even further hay price competition,
Music Trades report published in 2008 provided that tl'le music industry maintained large gross
margins of 30% versus approximately 22% gross marginsgfor the traditionally high-margin consumer
electronics industry. '

97.  Defendants’ conduct caused actual antitrust damage to purchasers of Music Products
in the form of hlgher prices and diminished pnce competition.

98.  The aforementioned antlcompentlve effects of defendants conduct on competltron in
the relevant market outweigh any conceivable procompetitive benefits.

FRAUDULENT CON'CEALVMENT IN FURTHERANCE OF THE CONSPIRACY

99.  Plaintiff had no knowledge of the anticompetitive conduct alleged in this Complaint,
or of any facts that migh} have led to its discovery in the exercise of reasonable diligence, prior to
the FTC’s March 2009 press release detailing the consent order that it entered into with defendant

NAMM.
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100. Defendants and their co-conspirators employed deceptive practices to concéal their

conspiracy.
101, Asaresultof defendants’ fraudulent concealment of the conspiracy, pléintiff asserts
the tolling of the applicable statute of limitations affecting the causes of action by plaintiff and the
‘members of the Class. . |
COUNT
VIOLATION OF §1 OF THE SHERMAN ACT

102.  Plaintiff incorporates and realleges each allegation set forth in the preceding

paragraphs of this Complaint. | |

103. Beginning at least as early as January 1, 1999 and continuing to February 1, 2008,

defendants and their co-conspirators, by and through their officers, directors, employees, agents or

other representatives, entered into a continuing agreement, undersianding and conspiracy in restraint
of trade to artificially raise‘, fix, maintain and/or stabilize prices for Music Products in the United
States in violation of §1 of the Sherman Act, 15 U.S.C. §1. | ‘
104. Defendants’ unlawful conduct reéulted in artificially higjh prices charged by
defendants and their co-conspirators to plaintiff and the members of the Cla_sis for Music Products.
105.  Asaresult of defendants’ unlawful conduct, plaintiff and members of the Class have

paid and continue to pay more for Music Products than they-would have paid in a competitive

|| marketplace.

106.  Plaintiff seeks to recover for 'these)overcharge damages. ,

107.  Asadirect and proximate result of defendants’ scheme, plaintiff and members of the
Ciass have been injufed and financially damaged-in their respective businesses and property, in
amounts which are presently undetermined. - Plaintiff’s injuries consist of paying higher prices to
purchase Music Products than it would have paid absent defendants’ condudt. Plaintiff’s injuries are
the type the antitrust laws were designed to prevent and ﬂog' from defendants’ unlawful conduct.

|  PRAYER FOR RELIEF |
WHEREFORE, plaintiff, individually and on behalf of all members of the Class, prays fora

judgment:
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A. That the Court certify the Class pursuant to Federal Rules of Civil Procedure,'Rulé

~

23(b); |
R B. That the Court find that the combinatioh and conspiracy ahd ofher illegal activities
alleged in this Complaint be adjudicated a per se violation of,.or alternatively, a rule of reason
violation of §1 of the Sherman Act, 15 U.S.C. §1; |

C. That plaintiff and the Class recover damages against each ciﬂefendant, jointly and
severally, in an amount to be trebled in accordance with the antitrust laws pu:%uant to 15U.S.C.§15;

- D. That plaintiff and the Class be awarded their expenses and costs of suit, including

4

reasonable attorneys’ fees, to the extent provided by law; -

: ; |
E. That this Court permanently enjoin unlawful activity by defend@nts in violation of the
antitrust laws; and |

F. That plaintiff and the Class be awarded such additional relief as the Court may deem

proper. ' ‘
‘ JURY DEMAND ‘
|

Plaintiff hereby demands a trial by jury.

DATED: September 30, 2009 " COUGHLIN STOIA GELLER
: RUDMAN & ROBBINS LLP
BONNY E. SWEENEY 1
. DAVID W. MITCHELL
CARMEN A. MEDICI

LU

DAVID W. MITCHELL

655 West Broadway, Suite 1900
San Diego, CA 92101 :
Telephone: 619/231-1058
619/231-7423 (fax)

Attorneys for Plaintiff

- S\CptDrafi\Antitrust\Cpt Guitar Ctr.doc
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Heather A. Barnes (#263107)

William N. Riley (IN Bar No. 14941-49) (pro hac vice pending)

Joseph N. Williams (IN Bar No. 25874-49) (pro hac vice pendingy=

PRICE WAICUKAUSKI & RILEY, LLC

301 Massachusetts Avenue

Indianapolis, Indiana 46204
Telephone: (317) 633-8787
Facsimile: (317) 633-8797

E-Mail: hbarnes@price-law.com
wriley(@price-law.com

jwilliams@price-law.com

Attorneys for Plaintiff
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SOUTHERN DISTRICT OF CALIFORNIA
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Plaintiff, Rory W. Collins (the “Plaintiff”), for his Class Action Complaint against
Defendants, upon personal knowledge as to facts pertaining to himself and upon information and
belief as to all other matters, state as follows:

L NATURE OF ACTION

1. Plaintiff, a consumer and a direct purchaser of Martin Guitar sitﬁngs (“Martin
Strings™) from Guitar Center, Inc., one of the defendants herein, brings this afiction on his own
behalf and on behalf of a class of purchasers of fretted musical instrument prbducts such as
acoustic and electric guitars, violins, amplifiers and strings (“FI Products”) between January 1,
2005 and December 31, 2007. |

2. Plaintiff seeks damages from Defendants under Section 1of tTe Sherman Antitrust
Act, 15U.8.C. § 1. As detailed below, Plaintiff alleges that Guitar Center, ajdominant, multi-
brand retailer and a member of the National Association of Music Merchants (“NAMM”), together
with NAMM and its members, conspired to maintain, implement and/or enforce Minimum
Advertised Pricing (“MAP”) policies that had the purpose and effect of fixing prices, securing
higher price levels, restricting retail price competition and eliminating price discounting altogether
in the Fretted Instrument (“FI””) market. |

3. Specifically, from at least 2005-2007, and earlier, NAMM organizéd meetings and
programs where competing FI retailers, including Guitar Center, were permitted and encouraged
to discuss and agree regarding the restriction of retail price competition, strategies for the
adoption, implementation, and enforcement of minimum advertised price policies, and appropriate
and optimal retail prices and margins. In effect, NAMM facilitated resale price maintenance

(“RPM”) agreements between and among its members (hereinafter, MAP and RPM are used

interchangeably).
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4. The NAMM meetings led to agreemehts between Guitar Center, other leading FI
retailers, and FI Product manufacturers to impose RPM scheme designed to raise and maintain
retail prices for FI products.

5. Defendants’ conduct unreasonably restrained trade in the relevant market(s)
(defined below), causing substantial anti-competitive effects andbinﬂated prices to consumers, in
violation of § 1 of the Sherman-Act.

6. NAMM'’s conduct and that of other defendants named herein, aill of whom are
members of NAMM, are illegal under Section 1 of the Sherman Act. The conduct of defendants,
and each of them unreasonably restrained trade in the relevant market(s) (defined below), causing
substantial anti-competitive effects and inflated prices to consumers. |

7. Absent defendants’ anti-competitive conduct, plaintiff and the other Class members
would have paid lower prices for the FI Products they purchased during the C!ass Period. Plaintiff
thus seeks damages and equitable relief under Sections 4 and 16 of the Clayton Act, 15 U.S.C. §§
15(a) and 26, for violations of Section 1 of the Sherman Antitrust Act, 15 U.SlC. §1.

II.  JURISDICTION AND VENUE

8. The Court Has jurisdiction over the claims relating to violations of the Sherman
Antitrust Act of 28 U.S.C. §§ 1331 and 1337 and 15 U.S.C. § 15. Jurisdiction is also proper under
28 U.S.C. § 1332(d)(2).

9. Venue is proper in this judicial district under 15 U.S.C. § 22 and 28 U.S.C. § 1391.
Defendants transact business within this district, many of the acts and events giving rise to this

action occurred within this district; and Defendant NAMM is headquartered in this district.
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III. PARTIES

10.  Plaintiff Rory W. Collins is a resident of Indianapolis, Indiana. In or about the time
period of 2005 - 2007, Plaintiff purchased several sets of Martin Strings from Guitar Center.

11.  Defendant Guitar Center, Inc. (“Guitar Center”) is a Delaware corporation with its
principal place of business at 5795 Lindero Canyon Road, Westlake Village, California, and is a
retail seller of FI Products. Guitar Center .is a member of NAMM. Guitar Center has grown
aggressively through acquisitions. As of the end of 2008, Guitar Center’s annual sales of $1.55
billion were more than one-fifth of the annual sales of all musical instruments of $7 billion.

Guitar Center is the only national chain and is viewed as dominant in the retail market with 295
stores and the industry’s largest mail order operation. Guitar Center was nearlL' five times the size
of its nearest competitor by 2007. From 1997 to 2007, its market share grew from 6.1% to 26.6%.

12.  Guitar Center is, according to its own publicly filed financial re?ports in 2007, the

largest customer of many of its suppliers and thus each manufacturer depends ’on Guitar Center for

substantial portion of its sales of guitars.

13.  Defendant National Association of Music Merchants, Inc. (“NAMM?”) is a New

York corporation with its principal place of business located at 5790 Armada Drive, Carlsbad,

California 92008.

14. NAMM is a trade association comprised of more than 9,000 members, including
defendants, that includes manufacturers, distributors, and dealers of musical instruments and |
related products. Most United States manufacturers, distributors, and dealers of musical
instruments are members of NAMM. NAMM is controlled by its members, including defendants

herein.
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15.  The musical instrument product market is characterized by significant barriers to
entry which enhances Guitar Center’s dominance and influence and allowed defendants to
exercise and maintain control over prices of fretted instruments.

16.  Plaintiff is informed and believes and thgreon alleges that as to all transaction
relevant herein, each defendant was an agent of one or more defendants named herein and, as
such, was acting within the purpose, course and scope of such agency. Plaintiff is further
informed and believes that each defendant aided and abetted, and acted in concert with and/or

conspired with each and every defendant to commit the acts complained of hd%rein and to engage in

|
a course of conduct in the business practices complained of herein. |

17.  Various individuals, partnerships, corporations and associations not named as
defendants in this Complaint have participated as co-conspirators in the viola’éions of law alleged
herein and have performed acts and made statements in furtherance thereof. The identity of all co-
conspirators is unknown at this time and will require discovery. |

IV. INTERSTATE TRADE AND COMMERCE

18.  The activities of Defendants, as described in this Complaint, were within the flow
of, and substantially affected, interstate commerce.

19.  During the time period covered by this Complaint, Defendant Guitar Center and
members of Defendant NAMM sold and distributed FI Products throughout the United States.

20.  Defendant Guitar Center and members of Defendant NAMM have sold and shipped
substantial quantities of FI Products in a continuous and uninterrupted flow of interstate commerce

to customers located in states other than the states in which the Defendants and NAMM’s

members produced FI Products.
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V. SUBSTANTIVE ALLEGATIONS

A, During the Class Period, NAMM was the Industry’s Vehicle to Contro] Prices in the
United States Fretted Instrument Product Market

21. Most U.S. manufacturers, distributors, and dealers of musical instructions are

members of NAMM. As the FTC observed in its March 4, 2009 press release entitled National

Association of Music Merchants Settles FTC Charges of lllegally Restraining Competition,
“NAMM serves the economic interests of its members by, among other things, promoting
consﬁmer demand for musical iﬁstructions, lobbying the gdvernment, offering seminafs, and
organizing trade shows. In the United States, NAMM sponsors two major shows each year, where
manufacturers introduce new products and meet with dealers and competing manufacturers,

distributors and retailers of musical instruments meet and discuss issues of concern to the

industry.” See http://www.ftc.gov/opa/2009/03/namm.shtm. |

22,  Oninformation and belief, from the late 1990s to at least 2007, Defendants worked
to facilitate uniform agreements both as to the implementation and enforcemegt of MAP as well as
pricing. The purpose of facilitating agreement both as to MAP policies and pricing was because
Guitar Center, as well as other retailer members of NAMM, were concerned about increased
competition by mass merchants, such as Wal-Mart and Costco, as well as interest retailers.'

23. NAMM held biannual trade shows and conventions. NAMM shows are considered
an indispensable resource by music product retailers. In a February 2007 interview a member was
quoted in Musical Merchandise Review:

Many years ago, the importance of attending a NAMM show may

not have seemed important, today it is absolutely necessary.
Owners and key personnel should be at NAMM . . . the education

' “Exhibitors Speak: candid comments on business, the NAMM show, dealers and what to expect in 2006,”
Music Trades (March 1, 2006); “Justified Optimism or rose-colored glasses?” Music Trades (March 1,
2006). See also FTC Complaint, 4.
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seminars are priceless. The interaction with the industry people and
colleagues is also priceless.

24.  In the late 1990s or early 2000s, at a NAMM show, “a high-profile retailer
delivered a stinging address, lamenting the fact that manufacturers sat by idly as price wars raged
end retail profits plummeted.” This address coincided with the adoption of MAP policies by
leading musical instrument manufacturers, which commenced in 1999 and coﬂtinued thereafter.3

25. By the early 2000s, several major music retail chains, including Guitar Center,
were expressing a heightened concern for margin and preﬁt protection.

26.  According to independent retailers, Guitar Center wields enormous power in the
industry. In an interview in Musical Merchandise Review, April 2007 issue, Alan Levin of Chuck
Levin’s Washington Music Center said:

The biggest concern is Guitar Center. They are many

manufacturers’ biggest customers and changes are being made . . . to
suit them alone. :

Similarly, one NAMM member observed: “Guitar Center has too much leverage. . A

27.  Thus, when Guitar Center and NAMM encouraged and required the
implementation of MAP pricing, manufacturers did so for fear of losing Guitai Centerasa
customer. |

28.  In fact, a major shift in retail opinion regarding the effectiveness of MAP policies
to protect profits occurred between 2000 and 2001. A poll conducted by Music Trades magazine

revealed that:

2«Do MAP policies work?” Music Trades (August 1, 2001).
3 FTC Complaint, § 4.
4 As reported in the March 1, 2008 issue of Music Trades.
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Last year [2000] when we polled leading m.i. dealers about the
value of minimum advertised price (MAP) policies, only 31% said
they had a positive effect on gross margins, 60% said that MAP had
no effect at all on selling prices, while 9% said the programs
actually decreased margins. When asked the same question this year
[2001], retailers expressed a major change of heart. 51% said that
MAP policies had improved their gross margins durmg the past 12
months, and only 44% deemed the policies ineffectual.’

29.  Music Trades concluded that the 20-point shift in opinion was due to the fact that
“the biggest benefit of MAP pollcxes has been to rid the internet of loss- leader pricing.” Music
Trades explained:

\
As a result [of the MAP policies], these days when you type the
name of a popular product into a search engine, you’ll get a sc:Tcen
full of results offering the same MAP regulated price. As our poll
indicates, brick-and-mortar retailers obviously appreciate the fact
that they don’t have to deal with a legion of customers coming into
the store brandishing a computer print out and demanding, ‘Why
can’t you beat this pnce"’

30.  In addition to reducing competition from internet retailers, Mu?sic Trades also
credited MAP policies with a more “sane approach to industry pricing,” stating that “retail
margins appear to have stabilized.”’

31.  Thus, MAP policies were a hot topic at the January 2001 NAMM trade show.
Music Trades reported that retailers’ then-current gross margins of 27% to 32% were far lower
than they had been in the 1990s, and that both large and small retailers “have jointly concluded

that they simply can’t afford to give up any more grdss margin points.”®

* “Do MAP policies work?” Music Trades (August 1, 2001).
§ “Do MAP policies work?” Music Trades (August 1, 2001).
7«“Do MAP policies work?” Music Trades (August 1, 2001).
8 «Brick and Mortar Gets New Respect,” Music Trades (March 1, 2001)
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32.  Inresponse to this joint retailer pressure, at the January 2001 NAMM show,
“manufacturers seemed to be doing more than paying lip service to retail profit concerns” by
rolling out new and more restrictive MAP policies. However, on information and belief, the
manufacturers realized and agreed that the MAP policies were not designed to increase services at
the retailers but merely to protect their profit margins. In fact, manufacturers allegedly “were
fulsome in their criticisms of the industry’s retail network,” stating, inter alia:h “’They don’t do
any marketing,”” and “’Their stores are staffed with minimum wage idiots.””

33.  Thus, the result of the January 2001 NAMM show, and the discussion facilitated by
NAMM at that show, was that manufacturers realized that they could no longér rely on brilliant
engineering and design, but instead agreed to implement “[a] distribution scheme that enables
retailers to make a respectable gross margin. . »10

34, At the January 2002 NAMM show, NAMM continued to facilﬂtate discussion
among its members on the optimal use of MAP policies. As aresult, manufaitturers ‘
“acknowledged the retail concern with profitability by instituting minimum advertised price, or
MAP policies. In fact, mention of MAP pricing was routinely included in just about every new
product presentation.”'!

35, At these shows, on information and belief, NAMM encourageql dealers to, and

dealers agreed to and did, outline their MAP polii:ies. But the dealers did not do so in conjunction

with requests for retailer advertising, in-store displays, better product demonstrations or

? “Brick and Mortar Gets New Respect,” Music Trades (March 1, 2001)
1 “Brick and Mortar Gets New Respect,” Music Trades (March 1, 2001)

" «Blue skies ahead? Expectations were low, but Christmas sales came in strong, and retailers flocked to
Anaheim, making for a high energy show . . . Does this mean the recession is over and industry growth is
back on track?; NAMM in Anaheim 2002.” Music Trades (March 1, 2002).
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knowledgeable store staff. Rather, the MAP policies were agreed to at the behest of Defendants
and rolled out at the NAMM shows with the retailer profitability in mind.

36.  For example, at the Summer 2004 NAMM show, “[a] number of exhibitors also
announced higher MAP prices in a bid to shore up dealer margins. As one supplier noted, ‘The
truth is, there isn’t a lot of difference between our products and our competitors. If we’re going to
get dealer support, we’ve got to make these guys money.”"2 |

37.  Similarly, at the NAMM show in summer 2005, Peavey Electronics (émong others)
outlined its MAP policy, reiterating “Peavey’s commitment to dealer profitability.”"

38.  But NAMM did not only encourage individual dealers or retaillbrs to discuss and
agree how to restrict price competition. In fact, it facilitated joint discussions by all members of
NAMM. At NAMM’s biannual trade shows and conventions, NAMM hostedi “NAMM Show
University Sessions.” These sessions were designed to facilitate discussion aﬁd education on a
wide variety of music industry topics, including price competition and restrictions to competition.

39, At the January 2006 trade show, NAMM hosted several sessions regarding MAP
policies.

40.  For example, NAMM facilitated a panel discussion regarding MAP policies. Ona

panel comprised of industry heavy-hitters, such as the Vice President and General Manager of

Yamaha’s Pro-Audio and Combo division, sales managers from Kaman Music Corp. and Avedis

12 «<NAMM’s grand finale in Nashville: strong buying, product shortages, exuberant entertainment, and
confidence in the second half made the last NAMM show in Nashville one to remember; Nashville NAMM
Report 2004,” Music Trades (September 1, 2004).

13 «peavey 40™ anniversary dealer meeting,” Music Trades (September 1, 2005).
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Zildjian, and several retailers, the suppliers were “unanimous, offering a guardedly positive

assessment of MAP policies.”™

41. At this panel, there was just one lone voice that supported competition on prices.

Bryan Junk of massmusic.net asked that Panel and the audience, “We’re supposed to compete,
aren’t we?” According to one industry report of the Panel session:

Whether or not you agree with him, Bryan Junk, an internet retailer,

deserves credit for staring down an auditorium packed with

independent retailers and stating that MAP should be scrapped. To

audible boos, he declared, ‘Consumers like low prices, and we try to

give them what they want, Why shouldn’t we be able to grow our

business by offering the lowest possible prices without interferr:nce
from the manufacturers?’ |

42. However, Mr. Junk’s view was not the consensus. In fact, the Fanel discussed that,
absent MAP, “prices would rapidly migrate down to 10% over cost . ..” The h’anel even
advocated revising the current MAP prices “upwards to give retailers a better Proﬁt margin.”

43,  The Panel also discussed how to enforce the MAP poliéies, agﬁeeing that “MAP is
only as effective as its enforcement . . .” The Panel thus discussed how to enfiorce MAP,
particularly with the proliferation of Internet sites.

44. NAMM also released a report based on comments it compiled from the January
2006 trade show participants and attendees. NAMM released the following poll results, in which
it provided the answers:'®

What do independent retailers view as a threat to their business and

profitability? On a1 to 5 scale, with 5 being extremely concerned,
rate the following issues. (Report is average of responses.)

" “MAP policies on trial: Do they help? Do they hurt? Is there a better way?” Music Trades (March 1,
2006).
'* “Justified Optimism or rose-colored glasses?” Music Trades (March 1, 2006).

10
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45.

34  The expanded presence of music products in mass
merchants, like Wal-Mart and Costco.

3.2 Competition from internet and catalog merchants.

* * *

2.5  MARP pricing policies that set margins too low.

NAMM hosted another session entitled, “Does the Industry Need a MAP

makeover?” At this session, Music for Everyone (“MFE”), a California retailers association,

presented a “voluntary MAP formula/guideline” which it “recommended for general use. ..

46.
NAMM'’s participation and consent, the following two pricing formulas based on retail cost and

which were “designed for all instruments and all combo and audio products”'’:

MFE published, and presented at the January 2006 NAMM trahe show with
|

e A

Proposed MAP Formula
Recommended Minimum Profit Formulas for A & B Discount;

L’ 2

* * *

Retail [$1-$149] x 0.5 x 2.00 = MAP (0% off retail)*

Retail [$150-$249] x 0.5 x 1.90 = MAP (5% off retail)*
Retail {$250-$299] x 0.5 x 1.85 = MAP (7.5% off retail)*
Retail [$300-$349] x 0.5 x 1.80 = MAP (10% off retail)**
Retail [$350-$399] x 0.5 x 1.75 = MAP (12.5% off retail)**
Retail [$400-$449] x 0.5 x 1.70 = MAP (15% off retail)*
Retail [$450-$499] x 0.5 x 1.65 = MAP (17.5% off retail)**
Retail [$500 and up] x 0.5 x 1.60 = MAP (20% off retail)*
Retail [$550-$599] x 0.5 x 1.55 = MAP (22.5% off retail)**
Retail [$600 and up] x 0.5 x 1.50 = MAP (25% off retail)**

* Formula A
** Formula B

'8 “Marketplace realities demand new approach to MAP policies: with fixed costs the same on all
merchandise, a sliding pricing scale makes sense,” Music Trades (November 1, 2005).

" “Marketplace realities demand new approach to MAP policies: with fixed costs the same on all
merchandise, a sliding pricing scale makes sense,” Music Trades (November 1, 2005).

11
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47.  MFE explained that the formulas were designed to permit “[flormula discounts
from retail start[ing] at zero” and to provide a “much higher” profit percentage for lower-priced
products.”!®

48.  MFE even went so far at the NAMM show to encourage manufacturers to adopt the
MAP pricing reflected in Formula A, capping periitted discounts at 20% and stating that Formula
A “is likely to be . . . accepted widely.” Nonetheless, MFE stated that no MAP pricing should be
ldwer than that reflected in Formula B, stating “the fonﬁula B profits are the minirhum that brick-
and-mortar full service music instrument retailers require to survive, and hopefully thrive.”'?

49. At the 2006 Summer NAMM show, NAMM again held an industry panel
discussion, comprised of the NAMM president, a vice president of Yamaha, and the Chairman and
CEO of Fender Musical Instruments, among others.*> NAMM touted this roupdtablc as follows:

. \
“In the two-hour session suppliers and retailers of all sizes will be able to shar}: views about
. |

critical issues affecting profitability, including MAP pricing, Internet sales ta)d; and the entrance of
i

*® “Marketplace realities demand new approach to MAP policies: with fixed costs the same on all
merchandise, a sliding pricing scale makes sense,” Music Trades (November 1, 2005).

% “Marketplace realities demand new approach to MAP policies: with fixed costs the same on all
merchandise, a sliding pricing scale makes sense,” Music Trades (November 1, 2005).

2 «Aystin goes all out for NAMM: Austin got high marks as a fabulous trade show venue, but attendance

levels barely made a passing grade. Nevertheless, the industry still seems committed to a summer show.
The only question, were to have it; Part 2; Company review,” Music Trades (September 1, 206).

12
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»21

mass consumer merchandisers into the industry.”' Among the topics facilitated at this meeting

were MAP prices that were set too low and profit margins.”

50. NAMM continued to facilitate industry discussions of MAP pricing at its 2007
Winter show. One roundtable discussion focused on, inter alia, increasing profit margins and
MAP pricing.?

51.  Thus, NAMM organized meetings and programs for its members at which
competing retailers of musical instruments, as well as manufacturers of those instruments, were
permitted and encouraged to exchange information and discuss strategies for implementing
minimum advertised price policies, the restriction of retail price competition, and the need for
higher retail prices.

52.  Representatives of NAMM determined the scope of information exchange and

discussion by selecting moderator and setting the agenda for these programs.

53. At these NAMM-sponsored events, NAMM members discussed the adoption,

implementation, and enforcement of minimum advertised price policies; the details and workings
of such policies; appropriate and optimal retail price and margins; and other competitively
sensitive issues.

B. No Legitimate Business Reason for MAP Policies, Price Restrictions and Restrictions
on Discounting

2! «“Get ready for a memorable show as the world’s live music capital hosts NAMM; NAMM PREVIEW:
Summer Session In Austin,” Music Trades (July 1, 2006).

2 «Austin goes all out for NAMM: Austin got high marks as a fabulous trade show venue, but attendance
levels barely made a passing grade. Nevertheless, the industry still seems committed to a summer show.
The only question, where to have it; Part 2, Company overview,” Music Trades (September 1, 2006).

2 “Why going to NAMM is a total no-brainer: new products, smart people, and tons of educational
sessions add up to the single biggest opportunity of the year. If you’re serious, there’s only one thing to do:
Show Up!; NAMM 2007 PREVIEW; Calendar,” Music Trades (January 1, 2007).

13
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54, Relative to Guitar Center and other retail members of NAMM, internet based

retailers are small companies that compete in the relatively new trade channel known variously as

9 < 9% &6 99 &&3

“electronic commerce,” “e commerce,” “e tailing,” “internet retail,” etc. Internet retailers of FI

products are highly efficient competitors because, among other reasons, their operating expenses
are low. This allows them to compete vigorously on price, both with other internet retailers and
w1th retailers in other trade channels, such as Guitar Center (which operates tljmrough “brick and
mortar” stores as well as on the internet). Thus, when allowed to compete fre’bly, internet
retailers’ price competition enhances consumer welfare by bringing down pri(‘;es.

55. By the 2000s, NAMM and its members recognized that the inJreased popularity of
“e-commerce,” with its associated increase in price competition, posed a subsLantial threat to |

NAMM’s members’ sales and profits. Thus, NAMM, whose retail members are generally

considered “traditional” brick-and-mortar retailers because they primarily selﬂ products through
their physical store locations, considered ways to thwart internet retailer com;betitors.

56. NAMM’s, and its members’, response to internet retailing was both predictable and
anticompetitive. As recognized at an FTC 2002 public workshop, entitled “Possible
Anticompetitive Efforts to Restrict Competition on the Internet,” one expert explained:

The promise of the world of electronic commerce is to create an
environment where consumers can freely shop between various
competitive alternatives. By reducing transaction costs and

improving transparency, the Internet offers the potential of
dramatically improving competition in various retail markets.

* * *
[But] as new market forces arise, . . . “traditional” competitors

often respond to the threat by trying to create barriers to thwart
those new entrants.
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See David A. Balto, Testimony Before the FTC, Office of Policy Planning, Public
Workshop on E-Commerce, at 1-2 (October 10, 2002) (emphasis added).

57.  Just as the experts predicted, NAMM encouraged its members to devise an illegal
plan to combat internet retailers by exacting agreements from the manufacturers of FI products
being sold through Guitar Center and NAMM members’ stores (or that desired to sell products at
their stores) to require, on penalty of termination and as a condition of doing gbusiness with them,
that the manufacturer ensure that its other retailers refrain from discounting. |

58. NAMM facilitated the discussion of, and sought and obtained the agreement of its
manufacturer members, to impose and enforce MAP policies sol}ely for Guitajr Center and its retail

members’ benefit and not for any legitimate pro-competitive reason.
C. The FTC Action 1

59.  InMarch 2009, the Federal Trade Commission (“FTC”) issue%i a cease and desist
order to NAMM and at the same time settled the FTC’s charges that NAMM had “permitted and
encouraged” acts constituting violations of Section 5 of the FTC Act among its members and that
the acts and practices of NAMM “constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade Commission Act, as amended 15 U.S.C.
§ 45.” The FTC also alleged that absent appropriate relief “such acts and praictices, or the effects
thereof will continue or recur . . .”

60. Specifically, the FTC, after an investigation, alleged that between 2005 and 2007,
NAMM organized various meetings and programs for its members, such as defendants herein, at
which competing retailers of musical instruments were permitted and encouraged to exchange
competitively sensitive information, strategies for implementing minimum advertised pricing and

restrictions of retail price competition.
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61.  The FTC alleged that the “challenged conduct served no legitimate business
purpose and resulted in no significant efficiency benefits.”

62.  According to the FTC’s press release announcing NAMM'’s settlement of “FTC
Charges of Illegally Restraining Competitions” “the FTC’s proposed consent order is designed to
remedy NAMM'’s anti-competitive conduct.” The Commission’s vote to accept the complaint and
the consent order was 4-0.

63.  According to the FTC’s complaint, “at meetings and programs| sponsored by
NAMM, competing retailers of musical instruments and other NAMM discussed strategies for
raising retail prices and exchanged information on competitively sensitive subjects such as prices,
margins, minimum advertised price policies and their enforcement.”

According to the FTC, similar discussions were held among
manufacturers.

64.  The conduct of the defendants was the cause of supra competi}ivé price levels for
products in the Fretted Instrument product market. Music Merchandise Review, issue date
October 2008, reported that Anthem Music Group’s head D. Kilkenny observed “over the past
several years instrument prices seem to be increasing at a greater rate than that of inflation . . .”
According to The Music Trades “Annual Census of The Music Industries” published in 2009, in
2006, the average price of a guitar was $309, by 2007 the average price was $350 and by 2008 the
average price was $372. Thus, the defendants were able to increase aggregate sales from
$1,022,861.00 in 2006 to 41,151,290.00 despite a 10% decline in unit sales.

65.  The FTC has alleged that no significant pro-competitive benefit was derived from
the challenged conduct. After analyzing the type of information involved, the level of detail, the

absence of procedural safeguards, and overall market conditions, the FTC concluded that the

exchange of information engineered by NAMM lacked a pro-competitive justification.
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66.  The FTC has ordered NAMM to cease and desist from:

(a)  Entering into, adhering to, enforcing, urging, encouraging, advocating,
suggesting, assisting or otherwise facilitating any Musical Product Manufacturer or Musical
Product Dealer to enter into, adhere to or enforce any combination, conspiracy, agreement or
understanding between or among any Musical Product Manufacturers of Musical Product Dealers
relating to:

) the retail price of any Musical Product;

(ii)  any term, condition or requirement upon which any Musical Product
Manufacturer or Musical Product Dealer deals, or is willing to deal, with any other Musical
Product Manufacturer or Musical Product Dealer, including, but not limited to, Price Terms,
margins, profits, or pricing policies, including but not limited to Minimum Advertised Price

Policies or Resale Price Maintenance Policies; or

(iii)  the refusal to do business, or the reduction of stiness, with
particular Musical Product Manufacturers or Musical Product Dealers.

(b)  Urging, encouraging, advocating, suggesting, coordinating, participatiné in,
or facilitating in any manner the exchange of information between or among Musical Product
Manufacturers or Musical Product dealers relating to:

@) the retail price of Musical Products; or

(i)  any term, condition or requirement upon which any Musical Product
Manufacturer or Musical Product Dealer deals, or is willing to deal, with any other Musical
Product Manufacturer or Musical Product Dealer, including but not limited to, Price Terms,
margins, profits, or pricing policies, including but not limited to Minimum Advertised Price

Policies or Resale Price Maintenance Policies.
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D. Anti-Competitive Effects of Defendants’ Unlawful Conduct

67.  The MAP policies imposed and enforced.by Defendants here went well beyond
typical cooperative advertising programs where manufacturers place restraints on the prices
dealers may advertise in advertisements funded in whole or in part by the manufacturer.

68.  The MAP policies inflicted on music retailers by NAMM and manufacturers are
anti-competitive. According to a WALL STREET JOURNAL Report dated Octobier 23, 2008, Bradley

Reed, sales manager for Musician’s Advocate, Inc. said “it [his company] had very little choice

but to honor manufacturer’s policies on advertised prices because otherwise it risks having its

‘supplies cut off or being delisted as an authorized distributor.”

69. Inlarge part, NAMM’s concerted efforts were successful. Des&)ite that fact that
NAMM and its members expressed their fear at the January 2001 NAMM trade show that the
then-current gross margins of 27% to 32% would be chipped away even further by price
competition, a Music Trades report published in 2008 provided that the music§ industry had gross
margins of 30% versus approximately 22% gross margins for consumer electnbnics.

70. Defendants’ practices have had the following anti-competitive chfects, among
others, in the relevant market:

(a) Competition in the relevant market has been unreasonably restrained,
suppressed, and, in some cases, destroyed;

(b)  Potential competitors have been restrained from entering into the relevant
market and have been prevented form competing effectively against defendants;

(c) Purchasers of musical instruments have been denied the benefits of
competition in a free and open market and have been forced to pay artificially high instrument

prices;
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(d)  Upon information and belief, defendants have enjoyed and will continue to
enjoy, ultra competitive profits to the detriment of competitors and purchasers of musical
instruments.

71.  The aforementioned anti-competitive effects of defendants conduct on competition
in the relevant mérket outweigh any conceivable pro-competitive benefits.
E. Relevant Market

72.  The relevant product market in this case is retail sales of products in the fretted
instruments product category which includes guitars, amplifiers and accessories for the same.

73.  The relevant geographic market in this case is the United States of America.

74. By virtue of their power to control prices and exclude competi#ion in the relevant
!

market(s), Defendants at all relevant times possessed market power in the relTvant market(s).
Moreover, at all relevant times Defendants possessed dominant shares of the fnmket(s) for retail
sales of musical instruments generally fretted instruments in particular.

75.  Likewise, Defendants at all relevant times possessed substantiﬁl market power in
the market(s) for their products, due, in part, to the high level of product differentiation in the
industry. Specifically, Defendants: (a) sold their musical instruments at pricés substantially in
excess of marginal costs, (b) enjoyed high profits margins thereon, (c) sold such products
substantially in excess of the competitive price, and (d) enjoyed substantial barriers to market
entry and growth.

76.  Defendants exchanged competitively sensitive information that had the purpose,
tendency and capacity to facilitate price c;oordination among competitors.

77.  There is substantial concentration among the firms that manufacture the products in

the relevant market(s).
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78.  Defendants together imposed and enforced minimum retail price maintenance and
minimum advertised price policies which were contrary to manufacturers’ economic interests
because each manufacturer rational economic goal was to increase sales volume rather than
terminate retailers.

F. Market Effects of Defendants’ Conduct

79. The oyerall effect of Defendants’ ‘anti-competitive, exclusive scheme has been to
substantially foreclose and impair competition (and the threat of such competition) from lower-
priced musical instruments. As alleged above, had Defendants not improperlrr foreclosed or
stifled actual or potential competitofs from competing in markets for the musical instruments,
other actual or potential rival manufacturers would have achieved much grea@er sales than they
actually did (or threatened to do), given the cheaper prices that they charged ¢or could have

charged upon entry), and would have posed a far greater competitive threat t# Defendants.

Additionally, absent Defendants’ exclusionary conduct, barriers to entry of the markets would
have been lower, which: (a) would have made it easier for existing or new c#mpetitors to enter or
expand their positions in the market for the musical instruments, and (b) would have caused
existing or potential competitors to be attracted to the musical instrument market because of the
supra-competitive prices that Defendants were charging. As a result, absent Defendants’
misconduct, Defendants would have rationally perceived that there was a greater threat of
potential competition in each of the relevant markets if Defendants did not reduce its supra-
competitive prices.

80.  The presence of unfettered competition from actual or potential competitors, which

were selling lower-priced musical instruments, would have forced Defendants to lower the prices
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for its musical instruments in order to remain competitive and/or to counter a perceived threat of
additional entry.

81.  Asaresult of Defendants’ conduct, independent retailers could not compete with
nationwide and/or multiregional claims because the retailers could not price-compete.
Accordingly, retailers such as Guitar Center were able to raise prices above and beyond what they
would be under competitive conditions.

82.  During the relevant period, Plaintiff and the other members of the Class purchased
musical instruments directly from Defendants. As a result of Defendants’ alleged iliegal conduct,
members of the Class were compelled to pay, and did pay, artificially inﬂated; prices for the

musical instruments they purchased. Plaintiff would have been able to, inter leia, purchase less-

\
| expensive musical instruments had potential competitors been able to engage‘in unfettered

competition. The prices that Plaintiff and the other Class members paid for n*jxusical instruments
during the Class Period were substantially greater than the prices that Plaintiff and the Class
members would have paid absent the illegal conduct alleged herein because: (1) the prices of all
musical instruments were artificially inflated by Defendants’ illegal conduct; and (2) Class
members were deprived of the opportunity to purchase musical instruments at substantially lower
prices. Thus, Plaintiff and t};e Class have, as a consequence, sustained substantial damages in the
form of overcharges.
VI. CLASS ACTION ALLEGATIONS

83.  Plaintiff brings this action pursuant to Rule 23(a) and (b)(3) of the Federal Rules of

Civil Procedure on behalf of the following Class:
All individuals and persons who purchased one or more Fretted

Instrument Products from any of the defendants from January 1,
2005 through December 2007 (“Class Period”).
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Excluded from the Class are the Defendants, their co-conspirators, their reSpective parents,
subsidiaries and affiliates, any judge or magistrate presiding over this action and members of their
families, as well as any governmental entities.

84.  Plaintiff does not know the exact size of the Class since such information is
exclusively in the control of Defendants. Plaintiff believes that there are thousands of Class
members, and that they are sufficiently numerous and geographically dispersed throughout the
United States so that joinder of all Class members is impracticable.

85.  Plaintiff’s claims are typical of the claims of the members of the Class because
Plaintiff and all Class members were damaged by the same wrongful conduct of Defendants and
their co-conspirators as alleged in this Complaint.

86.  Plaintiff will fairly and adequately protect the interests of the Class. The interests
of Plaintiff coincide with and are not antagonistic to, those of the Class. In addition, Plaintiff is
represented by counsel who are experienced and competent in the prosecution of complex class

action and antitrust litigation.

87.  There are questions of law and fact common to the members of the Class, and those
common questions predominate over any questions that may affect only individual members of the
Class, because Defendants have acted on grounds generally applicable to the entire class. Among
the predominant questions of law and fact common to the Class are:

(a) whether Defendants engaged in agreements, contracts, combinations, and
conspiracies, which had the purpose and/or effect of unreasonably restraining competition and
limiting purchaser access to competing and lower-priced FI Products;

() whether Defendants unreasonably restrained trade;
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(¢c)  whether Defendants’ anti-competitive contracts, combiﬁations, and
conspiracies have caused Plaintiff and the other members of the Class or Subclasses to suffer
antitrust injury in the nature of overcharges;

(d)  whether Defendants’ unlawful conduct causéd Plaintiff and the other’
members of the Class or Subclasses to pay more for the FI Products than they otherwise would
have paid,

(e)  the appropriate Class- or Subclass-wide measure of damages; and,

® whether Defendants’ anti-competitive conduct is conti %uing, thus entitling
the Class or Subclasses to injunctive relief to promote unrestrained trade and free and fair
competition. | ‘

88.  Class action treatrneht is a superior method for the fair and effi’cient adjudication of
the controversy, in that, among other things, such treatment will permit a large number of

similarly situated persons to prosecute their common claims in a single forum simultaneously,

efficiently, and without the unnecessary duplication of evidence, effort, and expense that
numerous individual actions would engender. The benefits of proceeding through the class
mechanism, including providing injured persons or entities with a method for obtaining redress for
claims that might not be practicable to pursue individually, substantially outweigh any difficulties
likely to be encountered in management of this class action. There are no difficulties likely to be
encountered in the management of this class action that would preclude its maintenance as a class
action and no superior alternative exists for the fair and efficient adjudication of this controversy

on behalf of Plaintiff and the members of the Class.
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VII. TOLLING OF THE STATUTE OF LIMITATIONS, FRAUDULENT
CONCEALMENT, AND EQUITABLE TOLLING

89.  Plaintiff did not discover and could not have discovered through the exercise of
reasonable diligence the existence of the claims sued upon herein until the FTC issued a press
release in March 2009.

90.  Any applicable statutes of limitation have been tolled by Defendants’ affirmative
acts of fraudulent concealment and continuing misrepresentations.

91. Bécause of the self-concealihg nature of Defendants’ acﬁons and their affirmative
acts of concealment, Plaintiff and the Class or Subclasses assert the tolling of any applicable
statutes of limitations affecting the claims raised herein.

92.  Defendants continued to engage in the deceptive practice, and consequently,

unwary consumers were injured on a daily basis by Defendants’ unlawful conduct. Therefore,

Plaintiff and the Class or Subclasses submit that each instance that Defendants engaged in the
conduct complained of herein and each instance that a member of the Class or Subclasses
purchased a FI Product constitutes part of a continuing violation and operates to toll the statutes of
limitation in this action.

93.  Defendants are estopped from relying upon any statute of limitations defense
because of its unfair or deceptive conduct. |

|

94.  Defendants’ conduct was and is, by its nature, self-concealin%. Still, Defendants,

through a series if affirmative acts or omissions, suppressed the disseminatio;l of truthful

information regarding their illegal conduct, and have actively foreclosed Plaintiff and the Class or

Subclasses from learning of their illegal, anti-competitive, unfair and/or deceptive acts.
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95. By reason of the foregoing, the claims of Plaintiff and the Class or Subclasses are
timely under any applicable statute of limitations, pursuant to the discovery rule, the equitable
tolling doctrine, and fraudulent concealment.

FIRST CLAIM FOR RELIEF
(Violation of Section 1 of the Sherman Antitrust Act, 15 U.S.C. §1)

96.  Plaintiff incorporates by reference all the above allegations as if fully set forth
herein. ‘ ‘
97.  Beginning in 2003, the exacf date being unknown to Pléintiff iand exclusively

within the knowledge of Defendants and their co-conspirators, Defendants and their co-

conspirators entered into a continuing contract, combination or conspiracy tq‘ unreasonably restrain
trade and commerce in violation of Section 1 of the Sherman Antitrust Act (‘ SUS.C.§ )by
artificially reducing or eliminating competition in the United States.

98. Inparticular, Defendg.nts combined and conspired to raise, fi 8 maintain or stabilize
the price of FI Products sold in the United States. |

99.  Asaresult of Defendants’ unlawful conduct, price§ for FI Products were raised,
fixed, maintained and stabilized in the United States.

100.  The contract, combination or conspiracy among Defendants consisted of a
continuing agreement, understanding, and/or concerted action among defendants and their co-
conspirators.

101. For purboses of formulating and effectuating their contract, combination or
conspiracy, Defendants and their co-conspirators did those things they contracted, combined, or
conspired to do, including, but in no way limited to:

a. Participating in meetings and conversations to discuss the prices and supply of

FI Products;
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b. Communicating in writing and orally to fix target prices, floor prices and
supply of FI Products;
C. Exchanging competitively sensitive information among each other to facilitate

their conspiracy, including minimum advertised pricing, strategies'for raising retail prices,
restricting retail price competition;
d. Agreeing to manipulate prices and supply of FI Products sold in the United
States in a manner that deprived direct purchasers of free and open competition; and,
€. Selling FI Products to customers in the United States at ngn-compctitive prices.
102. As aresult of Defendants’ unlawful conduct, Plaintiff and the other members of the
Class or subclasses were injured in their business and/or property in that they paid more for FI
Products than they otherwise would have paid in the absence of Defendants’ unlawful conduct.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that:
A. The court determine that this action may be maintained as a class action pursuant to
Rule 23(a) and (b)(3) of the Federal Rules of Civil Procedure with respect to the claims for

damages, and declaring Plaintiff as the representative of the Class and his counsel as counsel for

the Class;

B.  The Court declare the conduct alleged herein to be unlawful in violation of the

federal antitrust laws and the common law of unjust enrichment; |
C.  Plaintiff and each member of fhe Class recover the amounts bﬂ! which the
Defendants have been unjustly enriched in accordance with State law;

D. Defendants be enjoined from continuing the illegal activities alleged herein;
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1 E.  Plaintiff and the Class recover the costs of this suit, including reasonable attorney’s
2 fees and expenses as provided by law; and,
3
F. Plaintiff and the Class be granted such other, further, and different relief as the
4 ‘

5 ||nature of the case may require or as may be determined to be just, equitable and proper by this

6 || Court.

7 DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury on all claims so triable.

DATED: September 28, 2009

PRICE WAICUKAUSKI & RILEY, LLC

Heather A’ Buarnes (263107)
William N. Riley (IN Bar No. 14941-49) (pro ac vice pending)
Joseph N. Williams (IN Bar No. 25874-49) (p 0 hac vice pending)
PRICE WAICUKAUSKI & RILEY, LLC ‘

301 Massachusetts Avenue

Indianapolis, Indiana 46204

Telephone: (317) 633-8787

Facsimile: (317) 633-8797

E-Mail: hbarnes@price-law.com

wriley(@price-law.com
jwilliams@price-law.com

Attorneys for Plaintiff

27




EXHIBIT G



ROBBINS UMEDA LLP
BRIAN J. ROBBINS (190264)

GEORGE C. AGUILAR (126535)

ASHLEY R. PALMER (246602)
DAVID L. MARTIN (253858)
600 B Street, Suite 1900

San Diego, CA 92101
Telephone: (619) 525-3990
Facsimile: (619) 525-3991
brobbins@robbinsumeda.com
gaguilar@robbinsumeda.com
apalmer@robbinsumeda.com
dmartin@robbinsumeda.com

Attorneys for Plaintiff
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DAVID KEEL, on Behalf of Himself and on
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Plaintiff David Keel, a purchaser of three guitars from defendant Guitar Center, Inc. ("Guitar
Center"), brings this action on behalf of himself and on behalf of a Class consisting of all persons
and entities that purchased an acoustic or electric guitar, drum sets, keyboard, mixer, amplifier or
related accessory ("Music Products") directly from a defendant or a co-conspirator. Plaintiff makes
the allegations in this complaint on information and belief, except as to the allegations pertaining to
plaintiff, which are based on personal knowledge.

- NATURE OF ACTION

1. On March 4, 2009, the Federal Trade Commission ("FTC")} announced defendant
National Association of Music Merchants, Inc. ("NAMM"), a musical indujstry trade association,
entered into a consent order settling charges that NAMM violated federal aniFitrust law by enabling
and encouraging the exchange of competitively sensitive price information among its members.

2. During the Class Period (as defined herein), Guitar Center, NAMM and NAMM's
members conspired, combined and contracted to fix, maintain, stabilize and set minimum agreed-
upon resale prices in the Music Products market. As a result of this unlawful conduct, plaintiff and
the Class paid supracompetitive prices for these products and have suffered injury to their business
and/or property.

3. NAMM encouraged, facilitated and coordinated the excha;nge of competitively
sensitive information between its members. In the late 1990s, NAMM's reta}il members, including
defendant Guitar Center, saw their proﬁt margins being cut away by new éntrants into the Music
Products industry. ‘

4, In order to protect their market share, NAMM and its retail mLembers entered into an
agreement and conspiracy to influence NAMM's manufacturing members to set minimum advertised
prices ("MAP") for Music Products. Because of Guitar Center and other NAMM retail members'
purchasing power, the manufacturers had no choice but to accept the imposition of MAP policies.

S. Soon thereafter, in the late 1990s and early 2000s, manufacturers realized MAP
policies were an effective means of controlling prices at supracompetitive levels. Manufacturers

then became involved in the NAMM-facilitated discussions and came to agreements and were a part

of the conspiracy with retail members regarding the anticompetitive MAP policies.
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6. These agreements had the purpose and effect of diminishing and/or eliminating
competition on price allowing Guitar Center and other NAMM members to ébtain supracompetitive
profits and market share. ‘

JURISDICTION AND VENUE

7. Plaintiff bring this action pursuant to §1 of the Sherman Act, 15 U.S.C. §1,and §§4
and 16 of the Clayton Act, 15 U.S.C. §§15 and 26, to recover treble damages and costs of suit,
including reasonable attorneys' fees, against defendants for the antitrust injuries sustained by
plaihtiff and members of the Class. | |

8. Plaintiff also seeks injunctive relief against defendants to prevent them from further
yiolations of §1 of the Sherman Act, 15 U.S.C. §1, and pursuant to §16 of the Clayton Act, 15
U.S.C. §26.

9. Jurisdiction in this Court is proper under 28 U.S.C. §§1331 and 1337, and §§4(a) and
16 of the Clayton Act (15 U.S.C. §§15(a) and 26). |

10.  Venue is proper in this Judicial District pursuant to 15 U.S.C. §§15(a) and 22 and 28
U.S.C. §1391(b), (c) and (d) because during the Class Period, defendants resided, transacted

business, were found and/or had agents in this District, and a substantial 1;Dortion of the affected
interstate trade and commerce described below has been carried out in this bistrict.

11. This Court has personal jurisdiction over each defendant because, inter alia, each
defendant: (a) transacted business throughout the United States, including in this District; (b) sold
Music Products throughout the United States, including in this District; (c) had substantial contacts
with the United States, including in this District; and/or (d) was engaged in an illegal price-fixing
conspiracy and resale price maintenance scheme that was directed at and had the intended effect of
causing injury to persons residing in, located in or doing business throughout the United States,
including this District. Further jurisdictional contacts are alleged below.

PARTIES
12.  Plaintiff David Keel is a California resident living in Corona Del Mar, California.

During the Class Period, Mr. Keel purchased three guitars from Guitar Center.
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13, Defendant Guitar Center is a Delaware corporation headquartered in Westlake
Village, California. Guitar Center is the largest seller of Music Products in the United States with
annual sales in 2008 of $1.55 billion in the $7 billion Music Products industry. In 2007, Guitar
Center was nearly five times the size of its nearest competitor. From 1997 to 2007, its share of the
Music Products induStry grew from 6.1% to 26.6%. Guitar Center claims to be the nation's top
retailer of guitars, amplifiers, drums, keyboards and pro-audio equipment, fmd operates more than
210 stores in about 40 states. Guitar Center is the largest customer of meiny of its suppliers and
manufacturers and thus, each manufacturer depends on Guitaf Center fora szllbstantial portion of its
sales of Music Products.

14.  Defendant NAMM is a New York corporation headquartered|in Carlsbad, California.
NAMM is a trade association composed of more than 9,000 members in«i:luding manufacturers,

distributors and dealers ("dealers" is used interchangeably with "retailers" throughout the complaint)

of musical instruments and related products. Most United States manufacrurers, distributors and
dealers of musical instruments are members of NAMM. NAMM is conqi*olled by its members,
including Guitar Center. In the United States, NAMM sponsors two major trade shows each year,
where manufacturers introduce new products and meet with dealers. NAMM's trade shows provide

competitors an opportunity to meet and discuss issues of concern to the industry.

CO-CONSPIRATORS
15.  Various other persons, firms, corporations and entities have participated with
defendants as unnamed co-conspirators in the violations and conspiracy alleged in this complaint. In
order to engage in the offenses alleged, these co-conspirators have performed acts and made
statements in furtherance of the defendants' antitrust violations.
CLASS DEFINITION
All persons or entities that purchased Music Products in the United States directly
from defendants or defendants' co-conspirators from January 1, 1999 to March 3,
2009 (the "Class Period"). Excluded from the Class are United States government
entities and instrumentalities of the United States government, defendants, their co-
conspirators and their respective parents, subsidiaries and affiliates.

16.  Plaintiff does not know the exact size of the proposed Class as that information is in

control of the defendants, but plaintiff believes there are at least thousands of Class members located
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throughout the United States, making the Class so large and geographically diverse that joinder is
impracticable.
17.  Defendants' anticompetitive conduct has imposed a common antitrust injury on
members of the Class.
18.  Defendants have acted, and refused to act, on grounds gerierally applicable to the
Class, which makes final injunctive relief with respect to the Class as a whole appropriate.
19.  Plaintiffis a member of the Class and plaintiff's claim is typiical of other members of
the Class who likéwise sustained antitrust injijry and were damaged throkugh defendants' actions.
20.  Plaintiff will fairly and adequately protect the interests : f the Class. Plaintiff
purchased Music Products from defendants and has a common and nonjantagonistic interest in
recovering damages caused by defendants' anticbmpetitive conduct and in énjoining and deterring
future unlawful activity in the Music Product market. ‘
21.  Plaintiff has retained counsel experienced in antitrust and otli“er complex class action
litigation. |
22.  Defendants' anticompetitive conduct has uniformly affected p‘iaintiff and members of
the Class. Common questions of law and fact Will predominate over individual questions of law and
fact. Among questions of law and fact common to the Class are the following:
(a) Whether defendants and others combined, conspired or contracted to fix or set
Music Products prices at artificially high levels; ‘
(b) Whether defendants and others combined, conspired or contracted to impose
MAP policies on the industry; |
(c) The dates and formation of this illegal combination, contract, conspiracy or
agreement;
(d)  The identities of the participants in the illegal combination, contract,
conspiracy or agreement;
(e) The manner and means of the conspiracy;
® Whether, and to what extent, defendants' conduct violéted §1 of the Sherman

Act;
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(g)  Whether, and to what extent, defendants and their co-cqnspirators fraudulently
concealed their illegal combination, contract, conspiracy and other antitrust‘ violations;
(h)  Whether Class members have suffered injury to their business and property as
a result of defendants' unlawful conduct, including the degree to which prices paid for by the Class
for Music Products were higher than those that would have been paid in a market free from illegal
combination, contract, conspiracy and other antitrust violations; and
| )] The appropriateness of injunctive relief to restrain future violations.

23. A class action is superior (fo other available methodé for ithe fair and efficient
adjudication of this controversy. Class treatment will permit a large number of similarly situated
persons and entities to adjudicate their common claims in a single forum simultaneously, efficiently
and without duplication of effort and expense that numerous individual actions would engender.
Prosecution of separate actions by individual plaintiff would create a risk of inconsistent or varying
adjudication. The proposed Class presents no difficulties of management that would preclude its
maintenance as a class action. No superior alternative exists for the fair and efficient adjudication of

this controversy.

INTERSTATE TRADE AND COMMERCE ‘

24.  Defendants and their co-conspirators sell Music Products in the United States.

25.  During all or part of the Class Period, the conduct of deféndants and their co-
conspirators has taken place in and/or substantially affected interstate trade%and commerce of the
United States. ;

FACTUAL ALLEGATIONS
Background

26. Most United States manufacturers, distributors and dealers df Music Products are
members of NAMM. As the FTC stated in its complaint against NAMM: |

NAMM serves the economic interests of its members, by inter alia, promoting

consumer demand for musical instruments, lobbying the government, offering

seminars, and organizing trade shows. In the United States, NAMM sponsors two

major trade shows each year, where manufacturers introduce new products and meet

with dealers. In addition, NAMM's trade shows provide competitors an opportunity
to meet and discuss issues of concern to the industry.
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27.  NAMM's biannual trade shows are considered an indispensaible resource by Music
Product retailers. In a February 2007 interview, a member was quoted in Musical Merchandise
Review:

Many years ago, the importance of attending a NAMM show may not have
seemed important, today it is absolutely necessary. Owners and key personnel

should be at NAMM . . . the education seminars are priceless!

The interaction with the industry people and colleagues is aléo priceless.

28.  According to mdependent retailers, Guitar Center wields enormous power in the

mdustry In an interview in the April 2007 issue of Musical Merchandise Revnew Alan Levin of

Chuck Levin's Washington Music Center said: |

The biggest concern is Guitar Center. They are many manufac}lurers' biggest

customers and changes are being made . . . to suit them alone. |

Similarly, one NAMM member observed: "Guitar Center has too much leve‘;fage o

29.  In a "virtual roundtable," retailer Frank Hayhurst of Zone Music responded to a
question about the "un-level" playing field between Guitar Center and indepeﬂlldents saying, "[a]s big
as GC [Guitar Center] is, what's a little manufacturer to do? Not surprisin‘ély, they do what GC
demands."

30.  Relative to Guitar Center and most other retail members of NAMM, internet based
retailers are small companies. Internet retailers of Music Isroducts are highlyj efficient competitors
because, among other reasons, their operating expenses are low. This all{ows them to compete
vigorous.ly on price, both with other internet retailers and with retailers in other sales channels, such
as Guitar Center (Which operates through "brick-and-mortar” stores as well as on the internet). Thus,
when allowed to compete freely, internet retailers' price competition enhance§s consumer welfare by
bringing down prices.

31. In the "virtual roundtable," retailer Frank Hayhurst of Zone Music stated "[t]he
internet has blown away selection and price as variables that make an m.i. [music industry] retailer
unique, and 'service’ doesn't have the terrific 'value added' impact upon the customer that many of us

have attributed to it. If something breaks, they want to know if you'll replaceiit, not hear about your

repair department.”
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32.  Guitar Center and other large merchants felt the pressure in the form of price
competition not only from the internet retailers, but the "big box" and wholesale retailers as well,
including stores such as Wal-Mart, Best Buy and Costco. |

33. By the late 1990s, NAMM, Guitar Center and its members recognized that the
increased popularity of internet and big box retailers, with the associated increase in price
competition, posed a substantial threat to NAMM members' sales and profits. Thus, NAMM, whose
retail members are primarily brick-and-mortar retailers, considered ways to ?thwart internet retailer
competitors. | |

34. NAMM's and its members' response to internet retailing wai both predictable and
anticompetitive. As recognized at an FTC 2002 public workshop, entitled "Possible Anticompetitive
Efforts to Restrict Competition on the Internet," one expert explained:

The promise of the world of electronic commerce is to create an environment
where consumers can freely shop between various competitive alternatives. By

reducing transaction costs and improving transparency, the Internet offers the
potential of dramatically improving competition in various retail markets.

* * *

[But] as new market forces arise, . . . "traditional"” competitors often respond to the
threat by trying to create barriers to thwart those entrants."

During the Class Period, NAMM Provided a Means for Suppliers
and Retailers to Control Prices for Music Products in the United States

35.  Commencing in 1999 and continuing thereafter, numerous leading Music Products
manufacturers in conjunction with and through NAMM and its dealer members adopted MAP
policies.

36.  The purpose of facilitating agreement both as to MAP policies and pricing was

because Guitar Center, as well as other retailer members of NAMM, were concerned about increased
competition by mass merchants, such as Best Buy, Wal-Mart and Costco, as well as internet
retailers.

37.  Inthe late 1990s or early 2000s, at a NAMM show, "a high-profile retailer delivered a

stinging address, lamenting the fact that manufacturers sat by idly as price wars raged and retail
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profits plummeted." This address coincided with the adoption of MAP policies by leading Music
Product manufacturers, which commenced in 1999 and continued thereafter.

38. By the early 2000s, several major music retail chains, including Guitar Center,
expressed a heightened concern for margin and profit protection.

39.  ‘WhenNAMM, Guitar Center, and other retail members enceraged and required the
implementation of MAP pricing, manufacturers did so for fear of losing Guita{r Center as a customer.

40. Infact,a major shlft in retail opinion regardmg the effectlveness of MAP policies to
protect profits occurred between 2000 and 2001. A poll conducted by Music Trades magazine
revealed that:

Last year [2000] when we polled leading m.i. [music industry] dealers about the

value of minimum advertised price (MAP) policies, only 31% said they had a

positive effect on gross margins. 60% responded that MAP had no effect at all on

selling prices, while 9% said the programs actually decreased margms When asked

the same question this year [2001], retailers expressed a major change of heart. 51%

said that MAP policies had improved their gross margins during the past 12 months,
and only 44% deemed the policies in ineffectual. ‘

41.  Music Trades concluded that the 20-point shift in opinion was due to the fact that "the
biggest benefit of MAP policies has been to rid the internet of loss-leader pricing." Music Trades
explained:

As a result [of MAP policies], these days when you type the name of a popular

product into a search engine, you'll get a screen full of results offering the same MAP

regulated price. As our poll indicates, brick-and-mortar retailers obviously
appreciate the fact that they don't have to deal witha legion of customers coming into

the store brandishing a computer print out and demanding, "Why can't you beat this

price." |

42.  Inaddition to reducing competition from internet retailers, Music Trades also credited
MAP policies witha more "sane approach to industry pricing," stating that "retail margins appear to
have stabilized."

43.  Accordingly, MAP policies were a hot topic at the January 2001 NAMM trade show.
Music Trades reported that retailers' then-current gross margins of 28% to 32% were far lower than

they had been in the 1990s, and that both large and small retailers "have jointly concluded that they

simply can't afford to give up any more gross margin points."
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44.  In response to this joint retailer pressure, at the January 2001 NAMM show,
"manufacturers seemed to be doing more than paying lip service to retail profit concerns" by rolling
out new and more restrictive MAP policies. However, the manufacturers acknowledged that the
MAP policies were not designed to increase services at the retailers but merely to protect their profit
margins. In fact, manufacturers allegedly "[were] fulsome in their criticisms of the industry's retail
network," stating, infer alia: "They don't do any marketing,” and "[t]heir‘stores are staffed with
minimum wage idiots."

45.  Thus, the discussion at the January 2001 NAMM show was d%riven by manufacturers’
realization that they could no longer rely on innovative engineering and design. Instead, to
artificially increase profits, manufacturers agreed to implement "[a] distribution scheme that enables
retailers to make a respectable gross margin . . .. " |

46.  Atthe January 2002 NAMM show, NAMM continued to facilitate discussion among
its members on the use of MAP policies. As a result, manufacturers "acknowledged the retail
concern with proﬁtabi'lity by instituting minimum advertised price, or MAP policies. In fact,

mention of MAP pricing was routinely included in just about every new product presentation.”

47.  Atthese shows, NAMM encouraged manufacturers to and manufacturers agreed to
and did outline their MAP policies. But the manufacturers did not do so in conjunction with requests
for retailer advertisin g, in-store displays, better product demonstrations or kn(?wledgeable store staff.
Rather, the MAP policies were agreed to at the behest of defendants and roliled out at the NAMM
shows with retailer profitability in mind. |

48.  For example, at the summer 2004 NAMM show, "[a] number of exhibitors also
announced higher MAP prices in a bid to shore up dealer margins. As one supplier noted, 'The truth
is, there isn't a lot of difference between our products and our competitors. If we're going to get
dealer support, we've got to make these guys money."

49. Similarly, at the NAMM show in summer 2005, manufacturer Peavey Electronics
(among others) outlined its MAP policy, reiterating "Peavey's commitment to dealer profitability."

50.  But NAMM did not simply encourage individual manufacturers and dealers to

discuss and agree how to restrict price competition. In fact, it facilitated joint discussions by all

-9.
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members of NAMM. At NAMM's biannual trade shows and conventions, NAMM hosted "NAMM
Show University Sessions." These sessions were designed to facilitate discussion énd educationona
wide variety of music industry topics, including price competition and restrictions to competition.

51. At the January 2006 trade show, NAMM hosted several events regarding MAP
policies.

52.  For example, NAMM facilitated a panel discussion regardijng MAP policies. On a
panel comprised of industry heavy-hitters, including the Vice President and General Manager of
Yamaha's Pro-Audio and Combo division, sales managers from Avedis Zildjian and Kaman Music
Corp. and several other retailers, the suppliers were "unanimous, offering a guardedly positive
assessment of MAP policies." |

53. At this panel, there was just one lone voice that supported competition on prices.

Bryan Junk of www.massmusic.net asked the Panel and the audience, "We're supposed to compete,

aren't we?" According to one industry report of the Panel session: “

Whether or not you agree with him, Bryan Junk, an internet retailer, deserves credit

for staring down an auditorium packed with mdependent retailers and stating that

MAP should be scrapped. To audible boos, he declared, "Consumers like low prices,

and we try to give them what they want. Why shouldn't we be able to grow our

business by offering the lowest prices possible without mterference from the

manufacturers?” ‘

54.  However, Mr. Junk's view was not the consensus. In fact, thr panel discussed that,
absent MAP, "prices would rapidly migrate down to 10% over cost. . . ." The panel even advocated
revising the current MAP pricing "upwards to give retailers a better profit margin."

55.  The panel also discussed how to enforce the MAP policies, particularly with the
proliferation of internet retailers, agreeing that "MAP is only as effective as its enforcement. . . ."

56. NAMM also released a report based on comments it compiled from January 2006
trade show participants and attendees. NAMM released the following poll results, with answers:

What do independent retailers view as a threat to their business and profitability? On

a | to 5 scale, with 5 being extremely concerned, rate the following issues. (Report is

average of responses.)

3.4 . Theexpanded presence of music products in mass merchants, like Wal-Mart
and Costco.

3.2 Competition from internet and catalog merchants.

-10 -
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* * *

2.5 MARP pricing policies that set margins too low.

57. NAMM hosted another session entitled, "Does The Industry Need A MAP
Makeover?" At this session, Music for Everyone ("MFE"), a California retailers association,
presented a "voluntary MAP formula/guideline" which it "recommended fEr general use . . .."

58.  MFE published and presented at the January 2006 NAMM trade show, with NAMM's

participation and consent, the following two pricing formulas based on retail cost which were
"designed for all instruments and all combo and audio products":

Proposed MAP Formula
Recommended Minimum Profit Formulas for A & B Discounts

* * *

Retail [$1-$149] x 0.5 x 2.00 = MAP (0% off retail)*

Retail [$150-8249] x 0.5 x 1.90 = MAP (5% off retail)*
Retail [$250-8299] x 0.5 x 1.85 = MAP (7.5% off retail)*
Retail [$300-$349] x 0.5 x 1.80 = MAP (10% off retail}**
Retail [$350-$399] x 0.5 x 1.75 = MAP (12.5% off retail)**
Retail [$400-$449] x 0.5 x 1.70 = MAP (15% off retail)*
Retail [$450-$499] x 0.5 x 1.65 = MAP (17.5% off retail)*
Retail [$500 and up] x 0.5 x 1.60 = MAP (20% off retail)*
Retail [$550-$599] x 0.5 x 1.55 = MAP (22.5% off retail)**
Retail [$600 and up] x 0.5 x 1.50 = MAP (25% off retail)**

* Formula A
** Formula B

59.  MFE explained that the formulas were designed to permit "[f]jormula discounts from
retail start[ing] at zero" and to provide a "much higher" profit percentage for Eower-priced products.

60.  MFE even went so far at the NAMM show to encourage manilfacturers to adopt the
MAP pricing reflected in Formula A, capping permitted discounts at 20% andjstating that Formula A
"islikely tobe . . . accepted widely." Nonetheless, MFE stated that no MAP pricing should be lower
than that reflected in Formula B, stating "the formula B profits are the miqimum that brick-and-
mortar full service music instrument retailers require to survive, and hopefully thrive."

61.  Atthe 2006 Summer NAMM show, NAMM again held an industry panel discussion,
comprised of the NAMM President, a Vice President of Yamaha and the Chairman and CEO of

Fender Musical Instruments, among others. NAMM touted this roundtable as follows: "In the two-

-11-
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hour session suppliers and retailers of all sizes will be able to share views about critical issues
affecting profitability, including MAP pricing, Intéract sales tax, and the entrance of mass consumer
merchandisers into the industry." Among other topics, MAP prices being set too low and
maintenance of profit margins were discussed.

62. NAMM continued to facilitate industry discussions of MAP p;icing at its 2007 winter
show. One roundtable discussion focused on, infer alia, increasing profit mafgins and MAP pricing.

63.  Thus, NAMM again organized meetings and programs for jits members at which
competing retailers of Music Products, as well as manufacturers of thosé Music Products, were
permitted and encouraged to exchange information and discuss strategies for implementing MAP
policies, the restriction of retail competition and the need for higher retailer prices. Representatives
of NAMM determined the scope of information exchange and discussion by selecting the moderator
and setting the agenda for these programs.

64. At these NAMM-sponsored events, NAMM members discussed the adoption,

implementation and enforcement of MAP policies, the details and workings of such policies,

appropriate and optimal retail price and margins and other competitively sensitive issues.

65.  The prevalence of MAP policies in the Music Products industry remained steady into
carly 2008. In an article from the February 1, 2008 issue of Music Trades, retailer Mike Henry,
owner of Percussion Center stated: |

When products are seen to be "Wal-Mart" cheap, it cheapens the industry. MAP

supports the public's perceived value of the products we're trying to sell

competitively and still make a living. I'm all for competition and the American way,

but if retailers can't make a profit, what's the point of being in business.

Later in the article, Mr. Henry continued:

In the long run, a manufacturer that doesn't enforce its MAP isn't going to hurt my

business, it's going to hurt their business because I'm going to stop buying from

them. I'm their customer; I'm paying their salaries by buying their products. If they

allow my competitors to sell their product at a price that doesn't give me a reasonable

margin, I can't buy it.

Mr. Henry went on to say that "[a] product's MAP price should be based on its perceived retail .

price.”

-12-
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66.  In the same article, Fred Bernardo of Fred's Music & Barbécue Supply stated that
"[MAP policies] are too low. They don't allow for the retailer to make an édequate profit. Also I
think MAP is illegal-or at least it was illegal. It's price fixing, since everyone, especially online, has
the exact same 'selling’ price on their shopping carts." Mr. Henry and Mr. Bernardo's statements
underscore the continuing recaicitrant attitude of NAMM retail members, the anticompetitive nature
of MAP policies and the stark lack of precompetitive justifications for MAP policies.

The FTC Action |

67. ,‘ On March 4, 2009, the FTC issued a cease and desist érder to NAMM and at the same
time settled the FTC's charges that NAMM had "permitted and encour ed" acts constituting
violations of Section 5 of the FTC Act among its members and the acts and practices of NAMM
"constitute unfair methods of competition in or affecting commerce in violation of Section 5 of the
Federal Trade Commission Act, as amended 15 U.S. C. §45." The FTC ailso alleged that absent
appropriate relief "[s]uch acts and practices, or the effects thereof will continue or recur. . . ."

68.  Specifically the FTC, after an investigation, alleged that between 2005 and 2007,
NAMM organized various meetings and programs for its members at which competing retailers of
Music Products were permitted and encouraged to exchange competitively sensitive information,
strategies for implementing minimum advertised pricing and restrictions of retail price competition.

69.  The FTC alleged that the "challenged conduct served no legitfmate business purpose
and resulted in no significant efficiency benefits."

70.  According to the FTC's press release announcing NAMM's settlement of "FTC
Charges of Illegally Restraining Competitions,” the FTC's proposed consent order "is designed to
remedy NAMM's anticompetitive conduct." The FTC's vote to accept the cofnplaint and the consent
order was 4-0.

71.  According to the FTC's complaint, "[a]t these NAMM-sponsored events, competitors
discussed the adoption, implementation, and enforcement of minimum advertised price policies; the
details and workings of such policies; appropriate and optimal retail prices and margins; and other

competitively sensitive issues."

-13-
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72.  The conduct of defendants was the cause of supracompetitivé

Products. The October 2008 issue of Mdsic Merchandise Review reporte

price levels for Music

d that Anthem Music

Group's head David Kilkenny observed "[o]ver the past several years instrument prices seem to be

increasing at a greater rate than that of inflation ...." According to the Music Trades "Annual

Census of the Music Industries" published in 2009, in 2006 the average

price of a guitar was

$309.00, by 2007 the average price was $350.00 and by 2008 the average priée was $372.00. Thus,

defendants were able to increase aggregate sales from $1,022,861.00 in 2

despite a 10% decline in unit sales.

006 to $1,151,290.00

73.  The FTC has alleged that no significant procompetitive beneﬂt was derived from the

challenged conduct. After analyzing the type of information involved, tl

he level of detail, the

absence of procedural safeguards and overall market conditions, the FTC concluded that exchange of

information engineered by NAMM lacked a procompetitive justification.

74. The FTC has ordered NAMM to cease and desist from:

(1) Urging, encouraging, advocating, suggesting, coordinating, part

articipating in,

or facilitating in any manner the exchange of information between or among Musical
Product Manufacturers or Musical Product Dealers relating to:

(a) the retail price of Musical Products; or

(b) any term, condition or requirement upon which any Musical Product
Manufacturer or Musical Product Dealer deals, or is willing to deal, with any other
Musical Product Manufacturer or Musical Product Dealer, including but not limited
to, Price Terms, margins, profits, or pricing policies, including but not limited to
Minimum Advertised Price Policies or Resale Price Maintenance Policies.

(03] Entering into, adhering to, enforcing, urging, encouraging, advocating,
suggesting, assisting or otherwise facilitating any Musical Product Manufacturer or
Musical Product Dealer to enter into, adhere to or enforce any combination,
conspiracy, agreement or understanding between or among any Musical Product
Manufacturers or Musical Product Dealers relating to:

(a)  the retail price of any Musical Product;

(b)  any term, condition or requirement upon which any Musical Product
Manufacturer or Musical Product Dealer deals, or is willing to deal, with any other
Musical Product Manufacturer or Musical Product Dealer, including, but not limited
to, Price Terms, margins, profits, or pricing policies, including but not limited to
Minimum Advertised Price Policies or Resale Price Maintenance Policies; or

(© the refusal to do business, or the reduction of business, with particular
Musical Product Manufacturers or Musical Product Dealers.

-14 -
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DEFENDANTS' ANTITRUST VIOLATIONS

75.  Beginning at least as early as January 1, 1999 and continuing until at least March 3,
2009, the exact dates being unknown to plaintiff, defendants and their co-conspirators engaged in a
continuing agreement, understanding and conspiracy in restraint of trade to artificially raise, fix
maintain and/or stabilize the price for Music Products in the United States.

76.  Informulating and implementing their unlawful contract, comibination or conspiracy,
defendants and their co-conspirators engaged in anticompetitive activities, the purpose and effect of
which were to artificially raise, fix, maintain and/or stabilize the price of Music Products in the
United States. These activities include the following: |

(@)  Defendants participated in meetings and/or communﬂcations to discuss the
pricing of Music Products; ‘

(b) Defendants agreed during those meetings and/or cor}lmunications to force
suppliers to charge and/or advertise prices at specified levels and otherwise to increase and/or
maintain prices of Music Products in the United States; and

(c) Defendants then implemented, adhered to and oversaw the agreements they
reached. -

77.  Defendants and their co-conspirators engaged in the activities described above for the
purpose of effectuating the unlawful agreements described in this complaint.

78.  During the Class Period, plaintiff and members of the Class purchased Music
Products from defendants, their subsidiariés or affiliates, or their co-conspjrators at inflated and
supracompetitive prices.

79.  Asaresult of defendants' unlawful conduct, plaintiff and other members of the Class
have been injured in their business and property in tHat they have paid more f<1$r Music Products than
they would have paid in a competitive market. ‘

80.  The unlawful contract, combination or conspiracy has had the following effects,
among others:

(a) Price competition in the markets for Music Products has been artificially

restrained;
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(b) Prices for Music Products sold by defendants have been raised, fixed,
maintained or stabilized at artificially high and supracompetitive prices; and

(c) Purchasers of Music Products from defendants have been deprived of the
benefits of free and open competition in the markets for Music Products.

81.  Defendants’ contract, combination or conspiracy constitutes an un;easonable restraint
on interstate trade and commerce in violation of §1 of the Sherman Act.

82. The aforementloned anticompetitive effects of defendants conduct on competmon in
the relevant market outweigh any conceivable procompetitive benefits.

Relevant Market -

83.  The relevant product market in this case is retail sales of : usic Products which
includes acoustic or electric guitars, drum sets, keyboards, mixers, amplifiers and related accessories.

84.  The relevant geographic market in this case is the United States of America.

85. By virtue of their power to control prices and exclude competition in the relevant
market, defendants at all relevant times possessed market power in the relev%mt market. Moreover,
at éll relevant times defendants possessed dominant shares of the market fcr retail sales of Music
Products.

86.  Likewise, defendants at all relevant times possessed substantial power in the market
for Music Products. Specifically, defendants: (a) sold their musical instruments and assorted
accessories at prices substantially in excess of marginal costs; (b) enjoyed high profits margins
thereon; and (c) sold such products substantially in excess of the competitive price.

87.  Defendants exchanged competitively sensitive information that had the purpose,
tendency and capacity to facilitate price coordination among competitors.

88.  There is substantial concentration among the firms that manufacture the products in
the relevant market.

89.  Defendants together imposed and enforced minimum retail price maintenance and
MAP policies which were contrary to manufacturers' economic interests because each

manufacturers' rational economic goal was to increase sales volume rather than terminate retailers.
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Market Effects of Defendants' Conduct

90.  The overall effect of defendants’ anticompetitive, exclusivie scheme has been to
substantially foreclose and impair competition (and the threat of such competition) from lower-
priced Music Products. As alleged above, had defendants not improperly foréclosed or stifled actual
or potential competitors from competing in markets for Music Products, other actual or potential
rival manufacturers would have achieved much greater sales than they actuallly did (or threatened to
do), given the cheaper prices that they ¢harged (or could have charged upon ej:ntry), and would have
posed a far greater competitive threat to defendants. As a result, absent dé:fendants' misconduct,
defendants would have rationally perceived that there was a greater threat of potential competition in

each of the relevant markets if defendants did not reduce its supracompetitive prices.

91.  The presence of unfettered competition from actual or potential competitors, which
were selling lower-priced Music Products, would have forced defendants to lower the prices for its
Music Products in order to remain competitive and/or counter a perceived threat of additional entry.

92.  As a result of defendants' conduct, independent retailers could not compete with
nationwide and/or multiregional claims because the retailers could not pﬁce-éompete. Accordingly,
retailers such as Guitar Center were able to raise prices above and beyond what they would be under
competitive conditions. ‘

93.  During the Class Period, plaintiff and other members of the dl]ms purchased Music
Products directly from defendants. As a result of defendants' alleged illegal conduct, members of the
Class were compelled to pay, and did pay, artificially inflated prices for thé Music Products they
purchased. Plaintiff would have been able to, inter alia, purchase Iess-expelnsive Music Products
had potential competitors been able to engage in unfettered competition. Tl‘ge prices that plaintiff

and the other Class members paid for Music Products during the Class Period were substantially

.greater than the prices that plaintiff and the Class members would have paid absent the illegal

conduct alleged herein because: (1) the prices of all Music Products were artificially inflated by
defendants' illegal conduct; and (2) Class members were deprived of the opportunity to purchase
Music Products at substantially lower prices. Thus, plaintiff and the Class have, as a consequence,

sustained substantial damages in the form of overcharges.
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Anticompctitive Effects of Defendants' Unlawful Conduct ‘

94.  The MAP policies imposed and enforced by defendants here went well beyond
typical cooperative advertising programs where manufacturers place restraints on the prices dealers
may advertise in advertisements funded in whole or in part by the manufacturer.

95. The MAP policies imposed on manufacturers by music retajlers and NAMM are
anticompetitive. According to a Wall Street Journal article, dated October 23%, 2008, Bradley Reed,
sales manager for Musician's Advocate, Inc. said "it [his company] has very litjtle choice but to honor
manufacturefs' policies on advertised prices because otherwise it risks haviné its supplies cut off or

i

being delisted as an authorized distributor." |

96. In large part, NAMM's concerted efforts were successful. Despite the fact that

NAMM and its members expressed their fear at the January 2001 NAMM tra%de show that the then-
current gross margins of 28% to 32% would be chipped away even further by price competition,
Music Trades report published in 2008 provided that the music industry niaintained large gross
margins of 30% versus approximately 22% gross margins for the traditionally hl gh-margin consumer
electronics industry. ‘

97.  Defendants' conduct caused actual antitrust damage to purchaéers of Music Products
in the form of higher prices and diminished price competition.

98.  The aforementioned anticompetitive effects of defendants' conﬂuct on competition in
the relevant market outweigh any conceivable procompetitive benefits.

FRAUDULENT CONCEALMENT IN FURTHERANCE OF THE;CONSPIRACY

99.  Plaintiff had no knowledge of the anticompetitive conduct alléged in this Complaint,

or of any facts that might have led to its discovery in the exercise of reasonable diligence, prior to

| the FTC's March 2009 press release detailing the consent order that it entered into with defendant

NAMM.
100. Defendants and their co-conspirators employed deceptive practices to conceal their

conspiracy.
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101.  Asaresult of defendants' fraudulent concealment of the conspiracy, plaintiff asserts
the tolling of the applicable statiite of limitations affecting the causes of acti§0n by plaintiff and the
members of the Class. |

COUNT
VIOLATION OF §1 OF THE SHERMAN ACT w

102. Plaintiff incorporates and realleges each allegation set férth in the preceding
paragraphs of this complaint.

103. Beginning at least as early as January 1, 1999 and ,continui‘ng to March 3, 2009,
defendants and their co-conspirators, by and through their officers, directors}, employees, agents or
other representatives, entered into a continuing agreement, understanding anJ conspiracy in restraint

of trade to artificially raise, fix, maintain and/or stabilize prices for Music hj”roducts in the United
States in violation of §1 of the Sherman Act, 15 U.S.C. §1. i

104. Defendants' unlawful conduct resulted in artificially hiéh prices charged by
defendants and their co-conspirators to plaintiff and the members of the Cla%s for Music Products.

105.  Asaresult of defendants' unlawful conduct, plaintiff and merrj\bers of the Class have
paid and continue to pay more for Music Products than they would have %paid in a competitive
marketplace. ‘

106.  Plaintiff seeks to recover for these overcharge damages.

107.  Asadirect and proximate result of defendants’ scheme, plaintiff and members of the
Class have been injured and financially damaged in their respective businesses and property, in
amounts which are presently undetermined. Plaintiff's injuries consist of péying higher prices to
purchase Music Products than he would have paid absent defendants' conduct. Plaintiff's injury is
the type the antitrust laws were designed to prevent and flow from defendants' unlawful conduct.

PRAYER FOR RELIEF

WHEREFORE, plaintiff, on behalf of himself and on behalf of all members of the Class,
prays for a judgment:

A. That the Court certify the Class pursuant to Federal Rules of Civil Procedure, Rule

23(b);
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B. That the Court find that the combination and conspiracy and other illegal activities
alleged in this complaint be adjudicated a per se violation of, or alternatively, a rule of reason
violaﬁon of §1 of the Sherman Act, 15 U.S.C. §1;

C. That plaintiff and the Cfass recover damages against each defendant, jointly and
severally, in an amount to be trebled in accordance with the antitrust laws pursuant to 15 U.S.C. §15;

D. That plaintiff and the Class be awarded their expenses and costs of suit, including

reasonable attorneys' fees, to the extent provided by law;

E. That this Court permanently enjoin unlawful activity by defendants in violation of the

antitrust laws; and

F. That plaintiff and the Class be awarded such additional relief a‘js the Court may deem
: \
\

proper. |
i

* JURY DEMAND
Plaintiff hereby demands a trial by jury.

DATED: October 1, 2009 ROBBINS UMEDA LLP
BRIAN J. ROBBINS
' . GEORGE C. AGUILAR
N ASHLEY R. PALMER'
DAVID L. MA

Z~ BRIAK]. ROBBINS

600 B Street, Suite 1900
San Diego, CA 92101
Telephone: (619) 525-3990
Facsimile: (619) 525-3991

Attorneys for Plaintiff

4312685
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