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MDI

TDI

Polyether
Polyols

Systems

GLOSSARY

Methylene diphenyl diisocyanate. It can be combined with a
polyether polyol to produce flexible foam, such as mattresses and
automobile seats.

Toluene diisocyanate. It can be combined with a polyether polyol to
produce to produce rigid insulation or structural foam, such as
household and appliance insulation, adhesives, and sealants.

Chemicals that can be combined with TDI or MDI to make a
polyurethane.

A set of chemicals, most commonly comprised of MDI with a

polyether polyol and additives, needed to make a particular
polyurethane product.

vii
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STATEMENT OF PRIOR OR RELATED CASES

The district court’s initial class certification order was previously before this
Court on a petition to appeal pursuant to Rule 23(f) of the Federal Rules of Civil
Procedure. In re Urethane Antitrust Litig., No. 08-602 (10th Cir. Sept. 2, 2008).

This Court denied the petition. Id.

viii
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CORPORATE DISCLOSURE STATEMENT
The Dow Chemical Company (“Dow”) is a publicly held corporation with

no parent corporation. No publicly held corporation owns more than 10 percent of

Dow’ s stock.
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JURISDICTIONAL STATEMENT
The district court had jurisdiction under 28 U.S.C. 881331, 1337(a) and 15

U.S.C. 815(a). The district court entered an amended final judgment on July 26,
2013. Appellant’'s Appendix (“*AA”) 0566-67. Dow timely filed a notice of appeal
on August 22, 2013. AA0568-69. This Court has jurisdiction under 28 U.S.C.
§1291.

ISSUES PRESENTED

1. Whether the district court erred in allowing plaintiffs to proceed as a
class?

2. Whether Dow is entitled to judgment as a matter of law because plaintiffs
did not prove a conspiracy sufficient to support the judgment?

3. Whether the district court erred in admitting the testimony of plaintiffs
statistical expert?

4. Whether the jury’s damages award is speculative and without record
support?

5. Whether the judgment violates the Seventh Amendment by allocating
damages among class membersin a manner not specified by the jury?

INTRODUCTION AND STATEMENT OF THE CASE

Dow appeals from a $1.06 billion judgment entered following ajury tria in
an antitrust class action brought by industrial purchasers of polyether polyol

chemicals (commonly known as polyurethane components). Plaintiffs alleged that

1
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Dow and four other manufacturers conspired to announce price increases for
hundreds of different chemical products and to try to make those increases “ stick”
in individual contract negotiations with the approximately 2,400 purchasersin the
class. While the question whether there was any agreement to conspire was hotly
contested, the evidence before the jury was insufficient to support afinding that
any agreement was actually implemented and caused damages in the amount
entered.

Prices for the relevant chemicalsfell or held steady during the alleged
conspiracy period—then spiked after itsend. To explain away evidence so at odds
with a price-fixing conspiracy, plaintiffs claimed that defendants acted to prevent
prices from falling further. It isundisputed, however, that demand was steady and
costs were increasing during the alleged conspiracy. In afunctioning conspiracy,
prices should have increased. The absence of an effective conspiracy isaso
evident from the fact that the manufacturers’ price increase announcements did not
consistently result in actual price increases. Pricesdid not move in tandem (as
would occur in a conspiracy); they moved in different directions and fluctuated
month-to-month. In virtually every month, one or more alleged conspirators
undercut any price “leader.”

This price variability is consistent with the individualized nature of the

polyurethanes industry. Thereis no one “market price” for the chemicals at issue;
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rather, there are hundreds of different pricesthat vary by product and purchaser.
Individual purchasers (many of them companies with substantial purchasing power
such as General Electric, Whirlpool, and Johns Manville) negotiate extensively
over price and other terms. The evidence included examples of purchasers tossing
price increase announcements in the trash and switching from one manufacturer to
another to obtain better prices.

To try to bridge the enormous gap between the economic realities of this
market and their counter-intuitive claims of a price-maintenance conspiracy,
plaintiffs relied on models designed by Dr. James McClave, the statistician whose
models the Supreme Court rejected in Comcast Corp. v. Behrend, 133 S. Ct. 1426
(2013). McClave s models, however, were insufficient to justify class
certification.

In deciding the propriety of class certification, a court must consider not
only the plaintiffs' evidence, but the defendants’ rebuttal. Given the nature of the
polyurethanes industry, where many customers negotiated away price increases,
Dow was entitled to show, in individual proceedings, that particular class members
were not in fact injured. See Wal-Mart Sores, Inc. v. Dukes, 131 S. Ct. 2541
(2011). McClave s models provide no justification for stripping Dow of that right.

Class certification was also improper because McClave's flawed models

cannot reliably show antitrust impact and damages. As he did in Comcast,
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McClave failed to tailor his models to the liability theory that plaintiffs pursued at
trial. His models do not even purport to show any correlation between price
Increase announcements and price increases. Instead, they purport to predict
competitive prices; plaintiffs then asked the jury to assume that the entire
difference between McClave' s predicted “but for” prices and actual prices was
caused by a price-fixing conspiracy.

Moreover, like the statistician who linked S& P 500 returns to butter
production in Bangladesh, see D. Leinweber, Supid Data Miner Tricks:
Overfitting the S& P 500 (1995), McClave engaged in blatant “variable-shopping.”
He included variablesin his regression models not because they determine prices
in a competitive market, but because they produced a good statistical “fit” with
observed prices. When the economically relevant variables are included, however,
supra-competitive prices (and the basis for the jury finding of impact and damages)
disappear.

But even with al this gerrymandering, McClave' s models did not show
plausible supra-competitive prices from 1999 to 2004—the conspiracy period
plaintiffs alleged. To solve this problem, McClave made an ad hoc decision (for
which he had no economic explanation) to treat 2004 as a“competitive” year.

Only with that change were his models able to show damages from 1999 to 2003.
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The jury, however, rejected McClave s modelsin significant part. It found
no overcharge between January 1, 1999 and November 23, 2000—a 23-month
period during which McClave s models found over $600 million in “overcharges.”
Thejury thus found that McClave' s models did not predict competitive prices
before November 2000, and the same models that did not accurately predict
“competitive” prices prior to November 2000 could not do so after that date.

In addition, McClave did not even use his models to establish impact and
damages for 75% of the class. Instead, McClave used extrapolation techniques
that simply assumed these class members were overcharged by the average of the
overcharges observed in his modeling of damages for 25% of class members.
Thisisthe“Trial by Formula®’ forbidden by Wal-Mart. 113 S. Ct. at 2561.

These flaws render McClave' s models incapable of establishing antitrust
impact and damages on a classwide basis. Without avalid model, plaintiffs here,
asin Comcast, “cannot show Rule 23(b)(3) predominance.” 133 S. Ct. at 1433.
“No damages model, no predominance, no class certification.” Inre Rail Freight
Fuel Surcharge Antitrust Litig., 725 F.3d 244, 253 (D.C. Cir. 2013).

STATEMENT OF FACTS

Polyether Polyol Products. This case involves four categories of
chemicals: polyether polyols, TDI, MDI, and systems products (collectively

“Polyurethane Products’). Polyether polyols can be combined with TDI or MDI to
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make a polyurethane. AA0393. Polyurethanes are used in avariety of consumer
and industrial applications such as cushion/mattress foams, insulation,
adhesives/sealants, footwear, etc. TDI (toluene diisocyanate) can be combined
with a polyether polyol to produce flexible foam, such as mattresses and
automobile seats. AA0392-93; AA1160. MDI (methylene dipheny! diisocyanate)
can be combined with a polyether polyol to produce rigid insulation or structural
foam, such as household and appliance insulation, adhesives, and seal ants.
AA0392-93. Finadly, systems are most commonly comprised of MDI with a
polyether polyol and additives needed to make a particular polyurethane product.
AAQ0393; AA1232-33. Systems are typically custom-made for a manufacturer of a
product (e.g., picnic coolers) that needs a particular type of polyurethane but does
not do the chemistry itself. AA914-16; AA1237-41; AA1796.

The Marketplace For Polyurethanes. Plaintiffsinitially alleged that five
producers—BASF, Bayer, Dow, Huntsman and Lyondell—conspired to fix prices
from January 1, 1999 through December 31, 2004. The marketplace in which this
alleged conspiracy took place is complex. Asthe district court observed, it
comprises “myriad [] products, pricing structures, individualized negotiations and
contracts.” AA0413.

The defendants were not the only producers of all the products at issue.

Several other companies produce polyether polyols. AA1833-38, 1875-76, 1879-
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80; AA1639 (Shell gained market share in polyol slab market by pricing below
defendants). Hundreds of independent “systems houses,” including plaintiff
Industrial Polymers, sell systems. AA0914-16; AA1233-34; AA1836-37. For
some applications, customers can switch to non-urethane substitutes. AA1837-38.
Purchasers negotiate individually with producers, sometimes entering into
long-term contracts and other times purchasing on a*“spot” basis. AA0409-10,
0424-45; AA1165-66. Asaresult, thereisno one “market price” for each urethane
product, but a variety of individually negotiated prices that vary based on the
bargaining power of the customer and producer. AA0409-10, 0413, 0424-25;
AAO0850; AA1133; AA1162-63; AA1203-08; AA1221; AA1362-63; AA1457-58;
AA1862, 1877-79, 1887-89, 1893-97. Relevant terms of sale include not only
price, but features such as payment terms and “ price protection” that restrict the
manufacturer’s ability to raise prices. AA1224-25, 1451-53, 1678; AA1920-24.
Systems are typically made for a particular customer, and the price and other
terms are highly individualized. Systems prices do not necessarily rise and fall
with changesin the prices of the component chemicals. Negotiations focus on the
system’ s value to the customer, AA1197-1200; AA1245-47, AA1797-98;
AA1862-66, and Dow sales representatives were authorized to negotiate (within

margin limits) the price of the systems they sold, AA1244-45.
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For customers without contractually fixed prices, price changes generally
take effect on the first day of each business quarter. AA0651-52; AA1136;
AA1154-55. Contractstypically require producers to give 30-days notice of price
changes, so producers wanting to raise pricestypically send letters to affected
customers 30-45 daysin advance. AA1153-55; AA1746 (Dow contract with
Foamex). The letters state the amount of the increase and the effective date, and
frequently give areason. AA1771.

Announced price increases frequently did not result in higher prices.
AA1378, 1381-82; AA1217-21. When they received a price increase | etter, many
customers “threw it in the garbage can,” sometimes using language that you “can’t
repeat” in court. AA1218. Named plaintiff Quabaug provides an example
(without the colorful language): it “refused to take the price increase” from
Huntsman in January 2001 and began “ purchasing its system from Bayer at five
cents per pound less.” AA0424-25; see also AA1843,n.84; AA1228-30 (GE
Appliances “played Bayer and Dow off each other” and ultimately switched to
Dow); AA1227 (Bayer lost business to BASF “based on price”); AA1635-38
(Bayer secured additional purchases from JM Huber “at $0.05/1b less at the
expense of Huntsman”); AA 1646 (describing “ competitive jungle’ where Dow
lowered MDI price and took sales from Bayer); AA1683-85 (customers switching

to Huntsman to avoid Bayer MDI priceincrease). In other instances, negotiations
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ensued, customers sought better deals from other suppliers, and the incumbent
supplier agreed to eliminate or reduce the priceincrease. E.g., AA1731-34 (Bayer
reduced pricesto FFP to meet a“very aggressive offer” from Dow); AA1169-76;
AA1843. And sometimes, producers refused to sell at alower price. E.g.,
AAQ0885.

Department of Justice (*DOJ”) Investigation. DOJ conducted a multi-
year investigation of the alleged antitrust violations, which included voluntary
grand jury testimony and appearances by employees from Dow and the other
polyurethanes producers. DOJ closed the investigation without filing criminal
charges or acivil complaint. AA2046.

District Court Proceedings. Plaintiffs amended complaint alleged that
BASF, Bayer, Dow, Huntsman and Lyondell conspired to fix prices and allocate
customers and markets from January 1, 1999 through December 31, 2004, and
fraudulently concealed their unlawful conduct. AA0369.

Class Certification. Plaintiffs sought class certification. Defendants
opposed, arguing, inter alia, that determining whether class members were injured
by the conspiracy (an element commonly called “impact”), and, if so, the amount
of damages, could only be determined through individual proceedings." AA391-

427. Defendants showed that prices were negotiated individually, and some

! Defendants at the class certification stage were BASF, Dow, Huntsman and
Lyondell. AA0392. Bayer previoudy settled.
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customers refused to accept announced price increases or obtained other
concessions from the manufacturer. AA0403; AA2007, 2011-14, 2017-20;
AA2035, 2038-40; AA2048-52, 2056-57, 2059-62. In some instances, the
manufacturers did not even attempt to effect price increases on individual
customers or were prohibited from doing so by the terms of their contracts.
AA2007, 2012-14, 2018-19; AA2050-52, 2056-57, 2059-62. Defendants further
showed that there are other producers of polyether polyols and systems that are not
alleged to have fixed prices, another reason the alleged conspiracy would not
necessarily have raised the price each class member actually paid. AA0402-03;
AA1833-37, 1875-76, 1879-80. Finally, they showed that some products faced
competition from non-urethane substitutes. AA0402-03; AA1838; AA2010, 2016,
2019-20; AA2049, 2055-56, 2058.

The district court certified a class of those who purchased Polyurethane
Products between January 1, 1999 and December 31, 2004. AA0427. It
acknowledged that “sales of the basic chemicals were characterized by individual
negotiations, variations in contractual relationships and the like.” AA0409.
Nevertheless, the court thought common impact could be shown by evidence of
defendants' allegedly “coordinated price increase announcements,” which
“presumably establish[] an artificialy inflated baseline from which any

individualized negotiations would proceed.” AA0409-10.

10
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Asto systems, the court agreed that they “ are heterogeneous, non-
commodity, non-fungible products’ that “are not subject to class certification
based on the same rationale.” AA0411. The court concluded, however, that there
was evidence that systems prices are based “to some extent” on the “costs of the
basic chemicals that make up the systems,” and thus “plaintiffs' proof that systems
purchasers were impacted by the alleged price-fixing conspiracy asto the basic
chemicalsis amenable to class-wide, as opposed to individualized, proof.”
AA0412.

The court was “not nearly as persuaded that the issue of damagesis
amenable to class-wide proof ... in light of the myriad of products, pricing
structures, individualized negotiations and contracts at issue.” AA0413. But it
believed that the “possibility that individual issues may predominate the issue of
damages’ could be addressed by bifurcating the damages phase or decertifying the
class as to individualized damages. |d.

This Court denied defendants’ motion to appeal the class certification order
pursuant to Fed.R.Civ.P. 23(f). Inre Urethane Antitrust Litig., No. 08-602 (Sept.

2,2008).

11
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Daubert. Asthe case moved toward trial, BASF, Huntsman and Lyondell
settled. AA0438-41; AA0442-44; AA0045-47.% Plaintiffs retained a new expert,
Dr. McClave, who proffered a statistical analysis purporting to show that virtually
al class members were overcharged and to quantify damages. Dow moved to
exclude McClave' stestimony on the grounds, inter alia, that McClave's approach
for selecting variables for his regression models was economically improper, and
the models could not accurately predict prices in yearsthat plaintiffs agreed were
“competitive.” Thedistrict court denied that motion. AA0488-0509.

Decertification Motion. Dow subsequently moved to decertify the class,
arguing that McClave' s models did not show injury and damages on a classwide
basis and that certification was inappropriate under Wal-Mart, 131 S. Ct. 2541, a
decision rendered after the initial class certification. The district court deferred
consideration until after trial. AA0715-16.

Trial. Although plaintiffsinitially alleged two antitrust theories—a
conspiracy to fix prices and to allocate customers and markets between January 1,
1999 and December 31, 2004—they sought at trial to prove only a price-fixing
conspiracy (not customer or market allocation) and ending in December 2003 (not

December 2004). AA0451-52. Plaintiffs claimed that Dow and the other suppliers

2 In contrast to the other defendants (see supra p. 21), Lyondell settled for no
liability payment after filing for Chapter 11 bankruptcy, AA0428-37.
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“coordinated nearly lockstep price increase announcements’ and tried to make the
priceincreases “stick.” AA0452.

Plaintiffs presented the testimony of Larry Stern, head of urethane products
for Bayer in the United States from April 2000 to December 2002. AA0591. Stern
denied that he agreed to fix prices, but testified that he had discussions with his
counterparts at Dow, BASF, and Huntsman about the need for price increases or
their intent to raise prices. He also testified that he took steps to conceal some of
these conversations. E.g., AA0607-10. The other participants denied that these
discussions occurred. AAQ0723-75, 0728-32, 0745-47, 0749-51, 0778-79, 0782-84,
1254, 1257-61.

Plaintiffs also called two Bayer employees (Michelle Blumberg and Gerald

Phelan) who testified that Wolfgang Friedrich, Bayer’s global head of MDI, told
them that he “talked to the competition” and had an “understanding” with
unspecified competitors about MDI prices. AA0640, 0658-60, 0664-73.
Blumberg further testified, however, that she, not Friedrich, negotiated with the
customer he mentioned, that she never conspired to fix prices, and that BASF and
Huntsman would undercut Bayer’ s prices in an attempt to obtain this customer’s
business. AA0635-37, 0643-49.

And plaintiffs called Stephanie Barbour, Dow’ s global director for MDI and

related polyols from 2000 until early 2004. Shetestified that Marco Levi, Dow’s
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global director for TDI and related polyols, told her that he had an * agreement”
with Bayer and BASF to make TDI price increases stick in 2003, AA0685-87—an
alegation Levi denied, AA904, 1249-51. She also said that Peter Davies, head of
Dow’ s systems business, once told her that BASF complained because Dow had
not raised MDI pricesfor GE. AA688-91, 0708-09. Barbour testified that she had
pricing authority over MDI and denied that she or her subordinates agreed to fix
prices for MDI and related polyether polyols; she stated that Bayer, BASF and
Huntsman were “aggressive competitors.” AA0696-98, 0700-04, 0712-13.

Almost none of plaintiffs' evidence pertained to Lyondell. The only
Lyondell employee who testified stated without contradiction that Lyondell did not
participate in any agreement to coordinate price increase announcements and, in
fact, avoided contacts with an executive of another producer that discussed prices
on one occasion. AA0757-61, 0767, 0770-72.

Plaintiffs also caled Dr. John Solow, who opined that the industry structure
was conducive to collusion, and that low margins and excess capacity gave
producers incentivesto collude. AA0798-99. He characterized the conspiracy as
an agreement “to issue announcements of prices by an amount within some range
and to try to match those price increases and then to stick to them as best they
could to prevent the price from falling to the competitive level.” AA0862. Hedid

not analyze whether there was any relationship between the price increase
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announcements and actual prices, instead basing his opinion that the alleged cartel
was effective primarily on McClave's models. AA0831-33, 0849-51.

McClave, in turn, assumed the existence of a conspiracy to fix prices and
allocate customers and markets, but did not analyze the price increase
announcements and how they impacted prices. Instead, he developed regression
models to predict the competitive prices that would have occurred in the absence of
conspiracy. AA2079-86. To “specify” those models, he used price datafrom
“benchmark” years outside the alleged conspiracy period. He then applied those
models to predict what “ competitive” prices would be during the “conspiracy”
period. AA2080; AA0992-94.

McClave used his models to calculate injury and damages for approximately
25% of the class members. AA0879, 1033-34, AA2172-73. For the remainder
(which included all Lyondell purchasers and all systems purchasers), McClave
assumed class members were overcharged and calculated “ extrapolated” damages
based on the average percentage of the overcharges calculated in his regression
models. AA1033-36; AA2087; AA2167, 2172-73. McClave calculated that total
damages for the class were $1,125,608,094 between January 1, 1999 and
December 31, 2003, and $496,680,046 between November 24, 2000 and December

31, 2003. AA1587-88.
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Dow called two expert economists, Dr. Keith Ugone and Dr. Kenneth
Elzinga. Elzingatestified that the pricing data did not support plaintiffs
allegations of a price-fixing conspiracy from 1999 through 2003. He explained
that the price increase announcements did not regularly “stick” and, in fact, often

dropped asillustrated below.®> AA1279-92, 1296-97, 1303.

Did the Dow MDI Price Increase Announcements

Actually Stick?

Dow MDI Actual Prices and Price Increase Announcements 1999 - 2003
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Note: The price calculation excludes sales to entilies whose billing location and shipping location were determined to be foreign, sales transactions without a valid date, and sales transactions
with quantities that could not be converted to pounds. Prices are net of returns that could be tied back to sales, adjustments, and rebates. Outlier prices have been excluded at the level of
customer, product, and month.
Sources: Dow sales data; Supplemental Attachment A to Direct Action Plaintiffs' Second Collective A ded and I I R To Defendants' First Set of Merits Interrogatories,
Source: TX 5247 Responses and Deposition Sequencing Chart. 3

% The blue line shows actua prices. The red lines show the months where price
increase announcements occurred and what prices would have been in the next
month if prices went up by the amount of the price increase announcement.
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Prices during the alleged conspiracy were basically flat, and then rose after

the conspiracy allegedly ended. AA1311-13.

Industry Prices Were Flat During the Alleged Cartel

Average Monthly Price of Polyurethane Products Sold by Producers
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AA1534. Thisisthe “flip side of what you would normally see” occur with a
cartel. AA1314.

Elzinga explained that plaintiffs’ theory was contrary to basic economics.
Because demand was relatively flat and costs were higher at the end of the alleged
conspiracy period than at the beginning, there was no economic reason to think

prices would have fallen. AA1315-25.
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Elzinga also saw numerous examples of head-to-head competition,
something he would not expect to seein acartel. AA1330-37. Therewas
evidence of purchasers refusing to accept announced price increases and
negotiating lower prices. AA1336-37, 1448-71; AA1672; AA1633-34; AA1647-
49; AA1653-57; AA1667-71; AA1693-1702; AA1707-37. Foamex repeatedly
played the defendants off each other to get better prices. AA1330-36; AA1768-70.
Great Dane benefited from a* price war” between Dow and BASF, AA1703-06,
while Woodbridge received price protections and offers of “lower prices amost
weekly in an attempt to secure” its business, AA1735-37. Seealso AA1457
(Bayer “rolled over” an $0.08/Ib announced price increase so it “didn’t have any
impact” on Woodbridge); AA1203-06; AA1678-81; AA1650-52 (detailing lower
prices and price protections Woodbridge received). Most vividly, Leggett and
Platt sent Dow an email saying that it was throwing Dow’ s price increase
announcement in the “circle file” and that Dow “should check out who is sending
this B S and terminate them immediatel y—before someone reminds us of
announced recent price increases that deteriorate below the existing price.”
AA1743; see also AA1686 (Bayer email stating that Huber “is not changing the
pricein their system” and Bayer “will not be able to get a higher price ... no matter

what we invoice them!”).
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Ugone testified that McClave' s regression models do not reliably predict
“but for” prices. AA1400-19. McClave chose variables not because there was an
economic reason to think they drove prices, but because they happened to correlate
with actual pricesin the 2004-2008 “benchmark” period. AA1393-1405.
McClave also decided to move 2004 to the “benchmark” period even though
plaintiffs alleged it was a“conspiracy” year. AA2081. Ugone explained that if
2004 is removed from the benchmark period, McClave s models do not perform
well. AA1408-09. If McClave s models are run using a 2005-2008 benchmark,
they do not accurately predict 2004 prices, and they produce nonsensical results for
the 1999 to 2003 period. AA1406-09; AA1612-16. Likewise, if 2008 isremoved
from the benchmark period, the models do not accurately predict 2008 prices.
AA1406-09; AA1612-16. Finaly, Ugone criticized McClave's extrapolations
because they calculate overcharges for every transaction regardless of whether the
customer was actually injured. AA1419-28.

Jury Verdict. Thejury returned a split verdict, finding that (1) there was a
conspiracy (2) that caused class membersto pay more for urethane chemicals, but
(3) there was no overcharge before November 24, 2000,* and (4) the damages were

$400,049,039. AA0513-15.

* The verdict form asked about pre- and post-November 24, 2000, the date the
four-year Clayton Act statute of limitations would run absent fraudulent
concealment. AA0513-15.

19



Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 30

Post-Trial Motions. Dow moved for judgment on the verdict and as a matter
of law or for anew trial and renewed its motion to decertify the class, arguing that
the Supreme Court’ s recent decision in Comcast, 133 S. Ct. 1426, provided
additional grounds for decertification. The district court denied both motions, but
modified the class to exclude purchases in 2004 (the year McClave dropped from
the alleged conspiracy). AA0522-51.

The court rgjected Dow’ s argument that McClave' s use of extrapolated
damages fails to show impact. It said Dow did not seek to exclude McClave's
testimony on this basis, no expert opinion showed “McClave’ s method was
unreliable,” and no “relevant precedent” supported Dow’s argument. AA0526.
The district court did not discuss or distinguish Wal-Mart.

With respect to Comcast, the court recognized that a damages model must
measure damages attributable to the antitrust violation plaintiffs pursued at trial.
AA0529. Here, McClave' s models assumed that defendants engaged in price
fixing and allocation of customers and markets, but plaintiffs presented only the
price-fixing theory at trial. The court refused to decertify, however, because it
thought McClave testified at trial that the alleged price-fixing conspiracy itself
impacted nearly every class member. AA0529-30.

The district court also rejected Dow’ s argument that the jury verdict

establishes that McClave' s models do not reliably show impact and damages.
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Although the jury found no overcharges before November 2000, the court did not
think it necessarily rejected McClave' s opinion that the difference “ between actual
prices and his but-for model could be attributed to the aleged price-fixing.”
AAO0535. The court also found that, even if there were insufficient evidence of
Lyondell’ s participation, the jury “could reasonably have found a conspiracy
involving Dow and at |east one of the other manufacturers.” AA0537-39. The
court also found the jury did not have to speculate to arrive at a damages figure
different from that calculated by McClave. AA0537.

Entry of Final Judgment. After denying the post-trial motions, the district
court trebled the jury verdict and entered judgment against Dow for
$1,200,147,117. AA0552. Both parties moved to amend this judgment because it
did not include, as an offset, the $139.3 million paid by the settling defendants.
AA0555. Plaintiffs aso moved to amend the judgment to permit aclaims
administrator to allocate the judgment among class members who purchased
chemicals after November 23, 2000 in accordance with McClave's calculations,
with a pro rata reduction to reflect the jury’ s award of an amount less than
McClave calculated. AA0556-57. Dow objected that this violates the Seventh
Amendment by all ocating damages pursuant to McClave' s models even though the
jury declined to follow those modelsin critical part, and the verdict form did not

indicate which transactions the jury thought were overcharged. AA0557-58. The
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court found, however, that Dow had no right to complain about “the manner in
which the total damages found by the jury are distributed among the class
members.” AA0558. The court entered an amended judgment of $1,060,847,117,
plus interest, to be distributed in accordance with plaintiffs' proposed allocation
plan. AA0566-67.

SUMMARY OF ARGUMENT

|. Thedistrict court erred in certifying (and refusing to decertify) the class.

First, alowing plaintiffs to proceed as a class violated Wal-Mart. The
district court erred in finding that common issues predominate because plaintiffs
said they could show antitrust impact and damages with McClave's models. Even
If thiswere true (and it is not), in certifying the class the district court disregarded
Dow’ sright to show, in individual proceedings, that particular class members
could not establish injury and impact based on their relative bargaining power, the
availability of substitute products, and other factors that enabled them to avoid
priceincreases. Thisviolates Wal-Mart’'s holding that a class cannot be certified
where individualized proceedings are necessary to determine the defenses that may
be raised to the claims of individual class members. Seeinfra 81.A.1L.

The district court also independently violated Wal-Mart by holding that
classwide impact could be demonstrated on the basis of extrapolation techniques

that ssmply assume, rather than establish, the fact of injury. Wal-Mart precludes
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such extrapolation where, as here, the defendant has evidence that not all class
members are “average.” Seeinfra 8l.A.2.

Second, allowing plaintiffsto proceed as a class violated Comcast. McClave
developed his models on the assumption that plaintiffs would prove a conspiracy to
fix prices and allocate customers and markets, but plaintiffs attempted to prove
only price-fixing at trial. The damages shown in McClave' s models are thus not
attributable solely to the antitrust violation that forms the basis for Dow’ s liability.
Thisisthe very error that precluded class certification in Comcast. Seeinfra
8l.B.1.

In addition, McClave's could not reliably establish the existence of supra-
competitive prices at all. He engaged in blatant “variable-shopping,” ignoring
factors that drive the price of polyurethanes, and he had to modify the dates of the
conspiracy alleged by plaintffs to get prices that appeared to be supra-competitive.
Seeinfra §1.B.2

Thejury’sfindings confirm that McClave' s models cannot predict
“competitive’ prices. His models showed over $600 million in overcharges from
January 1, 1999 to November 24, 2000, but the jury found no overcharge during
that period. The jury thus necessarily rejected McClave' s approach, asthereisno
basis for concluding that models that could not accurately predict “ competitive”

prices prior to November 2000 could do so after that date. Seeinfra 81.B.3.
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[1. The judgment should be reversed and judgment entered for Dow because
there isinsufficient evidence to sustain the jury’ sliability finding. An actionable
conspiracy requires actual impact, and there isinsufficient evidence to show
classwide impact. Average pricesremained flat or fell during the class period,
most price increase announcements did not lead to price increases, the producers
pricing was not parallel, and there was evidence of vigorous competition. Seeinfra
8lL.A.

Dow also is entitled to judgment or, at a minimum, a new trial because there
isinsufficient evidence that Lyondell (one of the major producers) participated in
any conspiracy. Moreover, McClave did not even attempt to “model” any
Lyondell prices, and Lyondell’ s prices were typically the lowest—often by awide
margin. Plaintiffs offered no theory asto how an agreement without Lyondell
could result in classwide anticompetitive impact. Seeinfra §l1.B.

[11. Finally, because plaintiffs asked the jury to award an aggregate damages
figure and did not give the jury information to reduce that figure if they disagreed
with any aspect of plaintiffs' claims, the district court erred in reducing the verdict
to afinal judgment. The jury reduced by nearly $100,000,000 the damages
McClave calculated between November, 24 2000 and December 31, 2003, but
there is no evidentiary basis for the amount ultimately awarded. Damages

necessarily based on jury speculation cannot be sustained. Seeinfra 8l11.A.
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The district court also violated the Seventh Amendment by entering an
amended final judgment that allocates damages based on McClave' s models, with
pro rata reduction to account for the jury’ s reduction of McClave' s damages
figure. Dow has a constitutionally protected right to pay only those class members
that the jury found to be injured and only to the extent of the injury the jury found.
That right was violated here, because there is no way to determine which class
members the jury thought were not injured or were injured less than McClave
calculated. Accordingly, anew trial iswarranted. Seeinfra 8l11.B.

STANDARD OF REVIEW

This Court reviews the standard the district court used in certifying a class

de novo, “*and the merits of that determination for an abuse of discretion.’
Material misapplication of the Rule 23 factors constitutes an abuse of discretion.”
Wallace B. Roderick Revocable Living Trust v. XTO Energy, Inc., 725 F.3d 1213,
1217 (10th Cir. 2013) (citation omitted).

The denial of Dow’s motion for judgment as a matter of law is reviewed de
novo, drawing all reasonable inferencesin favor of plaintiffs. Hardeman v. City of
Albuquerque, 377 F.3d 1106, 1112 (10th Cir. 2004). This court “review[s| de novo
whether the district court applied the proper standard” in admitting expert

testimony, but reviews the district court’ s performance of its * gatekeeping role” for

abuse of discretion. United Satesv. Garcia, 635 F.3d 472, 476 (10th Cir. 2011).

25



Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 36

The denial of anew trial motion is reviewed for abuse of discretion. M.D.
Mark, Inc. v. Kerr-McGee Corp., 565 F.3d 753, 762 (10th Cir. 2009). A jury’s
damages award will be reversed if it “is clearly erroneous or there is no evidence to
support [it].” Guides, Ltd. v. Yarmouth Grp. Prop. Mgnt., Inc., 295 F.3d 1065,
1076 (10th Cir. 2002).

Finally, whether the judgment violates the Seventh Amendment is a question
of law reviewed de novo. J.R. Smplot v. Chevron Pipeline Co., 563 F.3d 1102,
1115 (10th Cir. 2009).

ARGUMENT
l. THE DISTRICT COURT ERRED IN CERTIFYING THE CLASS.

The “antitrust laws don’t turn private parties into bounty hunters entitled to a
windfall anytime they can ferret out anticompetitive conduct.” Novell Inc. v.
Microsoft Corp., 731 F.3d 1064, 1080 (10th Cir. 2013). To recover damages,
plaintiffs must show “impact”—i.e., that the illegal conduct actually injured them.
Id. And, to proceed as class, plaintiffs must show that injury is * capable of
classwideresolution ... in one stroke.” Wal-Mart, 131 S. Ct. at 2545. Following
Wal-Mart, courts must conduct a “rigorous analysis before concluding that” Rule
23 srequirements are satisfied. XTO Energy, Inc., 725 F.3d at 1217 (quotations

omitted).
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The “rigorous analysis’ required by Rule 23 demonstrates that class
certification wasimproper. It isundisputed that there was no single “market price”
for Polyurethane Products because sales were individually negotiated. Plaintiffs
alleged not that defendants conspired to fix prices, but that they conspired to
coordinate “ price announcements’ and “to try to make them stick as much as
possible.” AA0866 (emphasis added). The evidence, however, showed that prices
varied considerably, moved in different directions, and fluctuated from month-to-
month. Lower-priced alternatives were available throughout the alleged
“conspiracy,” and price increases did not actually “stick.” To the contrary, despite
steady demand and increasing primary input costs for all four product categories,
average prices at the end of the alleged conspiracy were lower than or equal to
average prices at the beginning, and rose sharply after the alleged conspiracy
ended. Seeinfra 8Il.A.

When given the “hard look” that Rule 23 “commands,” In re Rail Freight
Fuel Surcharge Antitrust Litig., 725 F.3d at 255, it is evident that certification of
the class violated Wal-Mart and Comcast. This Court should decertify the class
and vacate the judgment.

A. Wal-Mart Precludes Class Certification.

To meet the predominance requirement of Rule 23, plaintiffs must be able to

prove through common evidence a conspiracy to raise prices and “that all class
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members were in fact injured by the alleged conspiracy.” Inre Rail Freight Fuel
Surcharge Antitrust Litig., 725 F.3d at 252. The district court thought plaintiffs
could make that showing with McClave' s statistical models. Even if these models
were otherwise valid—and as explained in 81.B below, they are not—they cannot
support class certification for two reasons. First, Wal-Mart makes it clear that
plaintiffs cannot obtain class certification based on statistical models without
regard to the defendant’ s contrary individualized proof. 131 S. Ct. at 2561. Dow
was entitled to defend itself by showing that particular class members could not
have been injured by any conspiracy in light of the specific negotiations, prices,
contract terms and products involved. Individual trials are therefore necessary “to
establish whether a particular [class member] suffered harm from the price-fixing
scheme.” InreRail Freight Fuel Surcharge Antitrust Litig., 725 F.3d at 252.

Second, plaintiffs used McClave' s models to determine impact and calculate
damages for only about 25% of class members. AA0879-80,1034. For the
remaining 75%, plaintiffs relied on McClave's “ extrapolations’ that assumed class
members were overcharged by the average percentage of overcharges observed in
the transactions McClave modeled. AA1035. Wal-Mart makes clear that

extrapolated injury isnot avalid basis for class certification.
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1. Dow Was Entitled To Show, In Individualized Proceedings,
That Particular Class Members Suffered No Injury Or
Damages.

The district court erred in certifying the class because classwide adjudication
deprived Dow of itsright to establish that particular class members were not
overcharged by any conspiracy. Thereisno single “market price’ for
Polyurethane Products. AA0850, 1133,1162; AA2007; AA2048; AA2035. Prices
are determined through individualized negotiations between manufacturers and
purchasers, many of whom were large, sophisticated entities. AA0849-50, 0886,
1137-42, 1166, 1362-63; AA1658-60; AA1696-702; AA1703-06; AA1707-30;
AA1862-66, 1877-80, 1887-89, 1891, 1893-97; AA2007; AA2048; AA2035;.
Once a price increase is announced, “the customer begins the process of defeating”
it. AA1139; see also AA0850, 0886, 1161-66, 1179, 1188-89, 1221, 1303;
AA1862, 1877-79. Indeed, for some customers, the possibility of obtaining a price
Increase was so remote, that a manufacturer did not even send a price increase
announcement. AA2007.

Many individual customers had, and used, “ buying power” to “leverage ...
[a] lower price,” AA1129, frequently by playing one supplier off another, e.g.,
AA1658 (Bayer lowered price for FFP to ward off competition from Dow);
AA1696-97 (Bayer dropped base price for Vitato meet competition from Dow,

BASF and Shell, and dropped prices for Carpenter, Vita and Hickory Springs due
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to competition from BASF and Lyondell); AA1707-30 (detailing competition
among suppliers and price cuts for over 15 companies); AA1703-06 (same for
MDI and systems). Some customers obtained concessions such as rebates, most-
favored-nation clauses, early payment discounts and investments from the
manufacturer to develop new products. AA0650-51, 0702, 0910-11, 1138, 1348;
AA1919-20; AA2012-14; AA2050-52; AA2038-39; seealso AA1672 (Dow
offered GE Appliances $3 million to switch business from Bayer); AA1742
(Foamex invoking clause in Dow contract to obtain lower prices and more
favorable payment terms that other purchasersreceived). Some customers
negotiated “ price protections’ insulating them from price increases for specific
periods. AAQ0738; AA1919-20; AA2050-51, 2056, 2059-60; AA2012-14, 2019;
see also, e.g., AA1707-30 (Bayer lost MDI and systems business to Dow and
BASF, which offered lower prices and guaranteed those prices for al of 2001);
AA1664-66 (“Long term guaranteed prices’ are “[b]arriers’ to effective price
increases); AA1683-85 (MDI prices for the appliance segment of the market “are
guaranteed by contract by all suppliers for the 2002 calendar year”).

Others had options that gave them leverage to regject a proposed price
increase. For example, some customers could purchase from providers outside the

alleged conspiracy, while others could purchase non-Polyurethane Products as
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substitutes. AA1833-39, 1866-69, 1875-76, 1879, 1883-84; AA2010, 2016, 2019-
20; AA2049-50, 2055, 2058.

The district court acknowledged that the classinvolves a“myriad of
products, pricing structures, individual negotiations, and contracts,” AA0413, and
that systems are customized and thus “ heterogeneous, non-commodity, non-
fungible products.” AA0411. The court initially ruled, however, that plaintiffs
could show “widespread injury” under the theory that “coordinated price ...
announcements” increased the “ baseline from which any individualized
negotiations would proceed.” AA0409-10. In denying Dow’s motion to decertify
based on Wal-Mart (and later Comcast), the court added that “al members of the
class may be shown to have been impacted by a conspiracy that elevates prices
above the competitive level, even if some members’ did not pay the elevated
prices “or otherwise did not suffer damages that may be quantified.” AA0525.
That iswrong.

To prove injury-in-fact under the antitrust laws, a plaintiff must demonstrate
that it paid more than it would have paid in the absence of the conspiracy. See 15
U.S.C. 815(a) (only a claimant who was “injured in his business or property by
reason of” aviolation may recover damages under the antitrust laws); Novell, 731
F.3d at 1070 (“aprivate plaintiff must show that its injuries were caused by the

defendant’ s anticompetitive conduct”). And where, as here, prices are individually
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negotiated and there is evidence that individual class members negotiated away
announced price increases, a court cannot simply presume that an allegedly
conspiratorial price increase announcement caused all class members to pay supra-
competitive prices.”

The district court also erred in certifying the class based on McClave's
models, which plaintiffs claimed proved impact and damagesto virtually all class
members. AA0528-31. That ruling fails to account for defendants’ right to show
that individual class memberswere not injured. Wal-Mart and the Rules Enabling
Act “forbid[] interpreting Rule 23 to ‘abridge, enlarge or modify any substantive
right.”” Wal-Mart, 131 S. Ct. at 2561 (quoting 28 U.S.C. 82072(b)). Therefore, a
class “ cannot be certified on the premise that [the defendant] will not be entitled to
litigate its statutory defenses to individual clams.” 1d. Given therealitiesand
complexities of this market, Dow had aright to defend itself by showing, in

individualized proceedings, that particular class members suffered no injury

> See In re New Motor Vehicles Canadian Export Antitrust Litig., 522 F.3d 6, 29
(1st Cir. 2008) (class could not be certified on the assumption that a conspiracy
that increased M SRPs for automobiles caused “all consumers’ to pay more);
Robinson v. Tex. Auto. Dealers Ass'n, 387 F.3d 416, 423 (5th Cir. 2004)
(assumption that raising base price for cars increased the purchase price for every
class member “ defies the realities of the haggling that ensues in the American
market”); 2A, Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law: An
Analysis of Antitrust Principles and Their Application § 398(c), at 423, n.14 (2013)
(“When transaction prices are negotiated,” “proof of antitrust injury is bound to be
individualized.”).
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because their specific circumstances enabled them to avoid a price increase.
McClave' s models provide no justification for denying Dow that right.

In aclass action of 2,400 businesses that purchased hundreds of different
chemicals pursuant to agreements that were individually negotiated with five
manufacturers over five years, it is not possible for Dow to discover and present
evidence of all the individualized transactions where a class member played one
defendant off another to avoid a price increase, switched to an alternative source of
supply, never even received a price increase announcement because it had a fixed-
price contract, or otherwise avoided injury. Nor isit feasible for the jury to weigh
that individualized evidence and compare it to the damages predicted by plaintiffs
model and decide whether particular class members were, in fact, injured in the
amounts specified in the model. Indeed, plaintiffs consciously sought to avoid
such individualized inquiry: they did not present the jury with McClave's
damages calculations for individual class members (except to give aggregate
damages figures for the named plaintiffs), and they successfully requested that the
jury be instructed to provide only alump-sum damages award. See infra pp. 62-
63.

Class certification thus impaired Dow’ s substantive right to show that
individual class members were not injured. The district court erred as a matter of

law in refusing to decertify the class.
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2. The District Court Violated Wal-Mart By Allowing The
Class To Proceed On The Basis Of Assumed,
“Extrapolated” |mpact And Damages.

The district court violated Wal-Mart for another, independent reason: It
allowed plaintiffs to model injury and damages for one-fourth of the class and rely
on extrapol ations that assumed the remainder were injured by the modeled
average. Thisviolates Wal-Mart’ s injunction against “Trial by Formula.” Wal-
Mart, 131 S. Ct. at 2561.

To estimate impact and damages by extrapolation, McClave first calcul ated
the average “overcharges’ observed in the transactions used in his regression
models. AA1032-41, 1419-28; AA1569; AA2167. Claiming that he lacked the
datato apply his models for most class members, McClave applied average
overcharges determined from his regression models (14% for TDI, 15.6% for MDI,
and 14.9% for polyols) to the hundreds of thousands of transactions he did not
model. AA1033-41, 1419-28; AA2167, 2173; AA2271-72, 2362. For systems
(which he did not model at all), McClave assumed that an increase in the price of
the basic chemicals caused a proportional increase in the price of the system.
AA1036-40; AA2087-88. He estimated that the basic chemicals comprise
approximately 74% of a system, by weight, and assumed that all systemswere
subject to an overcharge equal to approximately 74% of the average overcharge for

MDI, resulting in a7.2% overcharge. AA1036-40.
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Thus, McClave assumed that each class member whose transactions were
not modeled was injured and suffered damages in each transaction equal to the
average overcharge for that product category. AA1426-27. Wal-Mart prohibits
such assumptions. The Court held that the Rules Enabling Act forbids certifying a
class on the theory that liability and damages will be determined for a sample set of
class members and the average damages applied by extrapolation to the rest of the
class “without further individualized proceedings.” Wal-Mart, 131 S. Ct. at 2561,
see also, e.g., Rodriquez v. Nat’| City Bank, 726 F.3d 372, 385 (3d Cir. 2013)
(regression showing disparity in “average” lending rates does not show that “the
policy affected each individual plaintiff in the same general fashion”); Bolden v.
Walsh Const. Co., 688 F.3d 893, 896 (7th Cir. 2012) (data “show[ing] that black
workers did worse than white workers’ simply does “not imply that all”
supervisors discriminated as necessary to establish classwide liability); Gates v.
Rohm and Haas Co., 655 F.3d 255, 266 (3d Cir. 2011) (rgecting class certification
because “[a]verage ... estimations would not be probative of any individual’s
clam”).

a. Althoughignored in his reports, McClave acknowledged that under his
regression models, many customers were not harmed by the alleged conspiracy.
AA2221-22; AA2232; AA2441, 2445. Approximately 10 percent of McClave's

“modeled” calculations produced negative damages—i.e., actual prices paid were
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less than the “ competitive” prices predicted by McClave' s regression models.
Compare AA2415, with AA2441. And at least seven percent of class members
whose damages were determined only by McClave' s regression models (meaning
that damages were not extrapolated for any of their purchases) had zero or negative
damages.® Yet McClave' s extrapolation assumes that, in every extrapol ated
transaction, the customer was injured by the conspiracy and should be awarded
damages equal to the average overcharge for that product category.

McClave' s extrapolations are al so contradicted by evidence in the record.
For example, Quabaug purchased only systems, AA0424, so McClave assumed all
of its purchases during the class period were subject to a 7.2% overcharge. But
when Quabaug’ s then-supplier announced a price increase in February 2001,
Quabaug switched to Bayer and purchased a system “at five cents per pound less
than it had been purchasing from Huntsman.” AA0425. See suprap. 8.

Similarly, uncontroverted testimony and supporting documents showed that
Whirlpool switched its business from Bayer to BASF because Bayer announced a

price increase, and BASF countered with alower price. AA1445; AA1703-06.

® Of the approximately 2400 class members, only 192 had their damages
determined solely by McClave’' s models with no extrapolation. Compare AA2415,
with AA2445 (McClave not disputing thisfigure). Dow produced evidence that 24
of these “modeled-only” customers had zero or negative damages. AA2415.
McClave saysthe number is 14. See AA2445. Using McClave s number, at least
seven percent (14/192) of “modeled-only” customers were not impacted by the
conspiracy.
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Y et McClave' s extrapolations assume that Whirlpool was injured and entitled to
damages on these purchases equal to the average shown on McClave' s models for
purchases by other class members from all defendants. AA2364; AA2424.

b. McClave's use of extrapolation was particularly inappropriate because he
wrongly assumed that the transactions for which he extrapol ated damages were
comparable to the transactions he modeled. In fact, there were significant
differences between modeled and extrapolated transactions. AA1431, 1436-38.
McClave erred in assuming away those differences. See Cimino v. Raymark
Indus,, Inc., 151 F.3d 297, 320 (5th Cir. 1998) (rejecting use of extrapolation inter
alia where there was no showing sample was “representative’ of “extrapolation
plaintiffs’). The two starkest examples involve Lyondell and systems transactions.

First, McClave did not model any Lyondell transactions. AA1055,1431;
AA2172-73. He simply assumed that Lyondell was in the conspiracy and charged
an anticompetitive markup of the average of the other four manufacturers on every
transaction. |Id.; seealso AA1427,1437. These assumptions are unwarranted. As
Ugone explained, McClave did “no testing” for Lyondell. AA1437. McClave did
not analyze differences between Lyondell’ s products, customers, or pricing
decisions and the ones he modeled. He cannot assume the company participated in
any conspiracy, much less overcharged on every transaction to the same extent as

the other defendants. Seeinfra 8I1.B. In addition, McClave's regression models
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showed arange of overcharges for TDI and polyether polyols, AA2167, and
McClave had no basis for assuming that Lyondell imposed the “average”
overcharge rather than alower one or none at all. Lyondell frequently charged
lower prices than the other manufacturers, see infra 811.B, and pursued a different
business strategy than the other manufacturers (indeed, one that ultimately led to
its bankruptcy). AA1348.

Second, as previously explained (supra pp. 15, 34), McClave did not model
any systems transactions. He simply assumed that “ because systems are comprised
overwhelmingly of basic chemicals,” an increase in the price of the basic
chemicals caused a corresponding increase in the price of systems. AA2087-88.
McClave conceded that he undertook no statistical analysis to support that
assumption, AA2227-28, 2232, and the record beliesit.

Defendants did not attempt to raise the systems prices each time they
attempted to raise the price of basic chemicals. Between December 2000 and
December 2003 (when the jury found impact), plaintiffs alleged there were ten
collusive MDI or polyol price increase announcements. AA1772-92. For the
majority of these announcements, at least one or two of the defendants did not
announce a corresponding price increase for systems. Id. Indeed, on three
occasions, Dow, Bayer, BASF and Huntsman each announced price increases for

MDI and/or polyols but did not announce any systemsincreases. |d. On only two
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occasions (March/April 2003 and October 2003) did all defendants announce price
increases for both basic chemicals and systems. 1d.

This disconnect between systems and component chemical pricing is
unsurprising because systems are, as the district court recognized, specialized
products “ specifically engineered to meet the performance requirements of
individual customers’ with completely different supply and demand”
considerations. AA0411; see also AA1852-71. There are “different market
dynamics’ between “systems” and the “raw material side of the business.”
AA1198. “Defendants routinely charge prices for systems that reflect the value
that those systems provide to customers, not just simple markup over production
costs for the systems.” AA1862; see also AA1433; AA2010-11.

The record also shows that Dow and the other manufacturers faced price
competition from independent systems houses not part of the alleged conspiracy.
AA1836-37, 1866-69; see also AA1687-92 (Bayer detailing businesslost to
systems houses that did not raise prices); AA1683-85 (Dow and BA SF announced
systems price increases, but Carpenter did not raise systems prices); suprap. 8
(Quabaug obtained competitive prices for systems). This competition prevented
defendants from implementing uniform systems price increases even if they
conspired to do so. AA1836-37, 1866-71. In addition, many systems products

face competition from non-Polyurethane Products not involved in the aleged
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conspiracy, so any attempt to raise prices could have been defeated by
“substitution.” AA1838; AA2010. Finaly, as noted, many systems customers had
price protections preventing a price increase even if the price of the components
increased. AA1683-85; AA1707-30; AA1923-24; AA2012-14.

Notwithstanding these economic realities, M cClave made “no empirical
effort” to justify his across-the-board 7.2% overcharges for systems sales.
AA1438-39. Given the economic realities of the marketplace, and the direct
evidence of competition from independent systems houses, McClave' s assumption
was plainly unwarranted and his extrapolations untenable.

B. Comcast Precludes Class Certification.

The district court also erred in holding that plaintiffs could use McClave's
models to prove antitrust impact on a classwide basis. McClave made no attempt
to relate a particular anticompetitive act with a price effect. Price increase
announcements are not a variable in his models, AA1116, and his report “doesn’t
contain aword” about the “relationship between price announcements and price”
or “the relationship between communications suggesting coordination and price.”
AA1117. Indeed, he conceded his models are “not supposed to capture cartel
events.” AA1115; see also AA0853,0855 (Solow agreeing thereis“no

relationship” between price-increase announcements and actual pricesin
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McClave s models); AA0853 (Solow stating McClave did not “ quantif[y] any
relationship between announced prices and actual prices’).

As explained below, McClave' s models cannot support class certification
under Comcast. Asin Comcast, McClave claimed that his model reflected
overcharges attributable to multiple antitrust violations, and failed to adjust for the
fact that plaintiffs pursued only one antitrust theory at trial. His gerrymandered
models, moreover, cannot reliably show the existence of supra-competitive prices,
much less supra-competitive prices caused by the antitrust violation plaintiffs
sought to prove. That is confirmed by the jury’s verdict, which found no
overcharges between 1999 and November 2000, a period in which McClave found
over $600,000,000 in overcharges.

1. McClave's M odels Do Not Purport To Determine The

Impact And Damages Resulting From The Conspiracy
Plaintiffs Sought To Prove At Trial.

M cClave devel oped regression models that purported to model the impact of
the two types of anticompetitive conduct alleged in plaintiffs complaint: fixing
prices by coordinating pricing announcements, and “allocat[ing] customers and
markets.” AA0368; AA2709. In theory, an agreement to allocate customers and
markets could have allowed suppliers to increase prices to their alocated
customers and markets and could have enhanced the effectiveness of an agreement

to fix prices through coordinated price increase announcements by making it more
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difficult for class members to switch suppliersto avoid price increases. McClave's
expert reports stated that McClave assumed defendants engaged in both types of
anticompetitive conduct, and he devel oped a single measure of damages that
reflected the combined effect of both. AA2079-80; AA2147, 2180.

At tria, plaintiffs pursued only the “price fixing,” not the “allocation” claim.
AA0451-52, 0462; AAO573-74, 0836, 1477-1517. But McClave did not adjust his
models. Instead, he presented at trial the damages figures from his rebuttal report.
AA0919-1014, 1018-73; AA1569, 1576-78, 1582, 1585.

McClave's failure to distinguish between the impact and damages
attributable to the liability theory plaintiffs pursued at trial and another liability
theory that they dropped is the precise flaw that precluded class certification in
Comcast. There, as here, plaintiffs alleged multiple antitrust theories, and
McClave developed aregression to predict the prices that would have been
charged in the “but for” world in which no such violations occurred. Comcast, 133
S. Ct. at 1431-32. There, as here, plaintiffs ultimately pursued only one of those

theories, so McClave' s “model failed to measure damages resulting from the
particular antitrust injury” on which defendants’ liability was premised. Id. at
1433-34. A “model purporting to serve as evidence of damagesin this class

action,” the Supreme Court explained, “must measure only those damages

attributable’ to the liability theory plaintiffs pursued. Id. at 1433 (emphasis
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added). Because McClave' s model failed to do so, it could not “bridge the
differences between supra-competitive pricesin general and supra-competitive
prices attributable” to the antitrust violation plaintiffs alleged. 1d. at 1435. “Prices
whose level above what an expert deems ‘ competitive’ has been caused by factors
unrelated to an accepted theory of antitrust harm are not ‘ anticompetitive’ in any
senserelevant here.” Id. at 1435.

The district court rejected this argument, stating that Dow waived it by
failing to seek the exclusion of McClave' s testimony on this ground. AA0530.

But Comcast makes clear that the failure to object to the admission of expert
testimony under Federal Rule of Evidence 702 does not preclude a showing that
the testimony isinsufficient to satisfy Rule 23’ s predominance requirement for
class certification. 133 S. Ct. at 1431 n.4. Indeed, the Supreme Court found
McClave s model insufficient even though Comcast had never moved to exclude
McClave stestimony. Id.

The district court also thought Comcast was inapplicable because here
McClavetestified at trial that the “horizontal price-fixing conspiracy ... impacted
nearly every class member.” AA0530. That iswrong. McClave never opined that
the impact was due only to price-fixing. Hetestified that “given the persistence
and size” of the damages estimated by his models, he concluded that “ nearly all

class members had been impacted or overcharged.” AA0940. Because the models
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that generated those sizable damages assumed there was an all ocation agreement
and a price-fixing agreement, McClave' strial testimony makes clear that his
Impact opinion was based on an assumption that the jury would find defendants
engaged in both types of anticompetitive conduct.

Finaly, the district court deemed it significant that no party “presented any
evidence at trial of any illegal customer alocation.” AA0530. Butitis McClave
who constructed models that assumed plaintiffs would prove a customer allocation
conspiracy. Plaintiffs failure to prove an allocation scheme demonstrates that
McClave' s methodology measures damages that are “not a result of the wrong”
Dow was found to have committed. Comcast, 133 S. Ct. at 1434 (emphasis
added). Asin Comcast, “[t]here is no question that the model failed to measure
damages resulting from the particular antitrust injury on which [defendant’ s
liability in thisaction is premised.” |d. at 1433-34.

2. The District Court Erred By Allowing The Class To

Proceed On The Basis Of Regression Models That Do Not
Reliably Predict PricesIn A Competitive Market.

“[A]ll scientific testimony or evidence admitted” at trial must be “relevant”
and “reliable.” Daubert v. Merrell Dow Pharm, Inc., 509 U.S. 579, 589 (1993);
see also Fed. R. Evid. 702. Moreover, to justify class certification, a model must
““trandat[€] ... thelegal theory of the harmful event into an analysis of the

economic impact of that event.” Comcast, 133 S. Ct. at 1435 (emphasisin



Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 55

original). “Itisnot enough [for plaintiffs] to submit a questionable model whose
unsubstantiated claims cannot be refuted through a priori analysis. Otherwise, ‘at
the class-certification stage any method of measurement is acceptable as long as it
can be applied classwide, no matter how arbitrary [its] measurements....”” Inre
Rail Freight Fuel Surcharge Antitrust Litig., 725 F.3d at 254 (quoting Comcast,
133 S. Ct. at 1433).

McClave violated both principles. Even assuming class certification could
be predicated on models that do not measure damages caused by the specific
conduct plaintiffs alleged to beillegal, McClave engaged in blatant “variable
shopping” and other data manipulation to manufacture “ supracompetitive prices’
during the alleged conspiracy. His models thus provide “no reliable means of
proving classwide injury infact.” Id. at 253.

McClave' s Variable Shopping. McClave sponsored models that purported
to explain the relationship between prices (the dependent variable) and
independent variables (such as proxies for supply and demand) that affect pricein
amarket unaffected by collusion. AA2081-82. He ran the models during the
alleged conspiracy period, observed that the prices predicted by his models were
(usually) lower than actual prices, and said the jury could infer that the difference
was overcharges caused by the conspiracy. AA2080, 2089. In constructing such

models, one should “includg]] all the variables likely to have alarge effect on the
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dependent variable” and be able to “ safely assume that the remaining effects are
not correlated with the independent variablesincluded.” Franklin Fisher, Multiple
Regression in Legal Proceedings, 80 Colum. L. Rev. 702, 713 (1980). Itis
therefore important to specify and include, in advance, the variables that one might
think would have asignificant effect on price. “To proceed by first looking at the
data and then including those factors that appear correlated with the dependent
variableisarecipe for spurious results,” id. at 714, such as linking S& P 500
returns to butter production in Bangladesh, see Leinweber, supra .

Y et McClave engaged in precisely such backward-looking variable
shopping. He did not select variables based on a priori assumptions or economic
theory about the variables that could independently explain price changes. Instead,
he selected and rejected variables for his models based on whether they appeared
to correlate with Polyurethane Product prices without regard to whether the
sel ections made economic sense or were consistent. For example, he considered
“at least a dozen” demand variables for the TDI model, but included only one—
TDI exports. AA1069; AA2085. The model thus assumes that foreign demand for
TDI affects domestic prices and that domestic demand isirrelevant—an irrational
assumption, since the mgjority of TDI is produced to meet domestic demand.
AA1068; AA2085 n.18. In specifying his MDI and polyols models, in contrast,

McClave used only domestic demand variables and did not include a variable for
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exports. AA1394-99; AA1597; AA2267. He continued his results-oriented
approach in the MDI and polyols models by selectively picking and choosing
among the variables used as a proxy for domestic demand, AA1394-99; AA2083,

2086, as the following chart illustrates:

Top 5 End-Uses

End-Use MDI TDI Polyols
Appliance X

Bedding X

Carpet Cushion X X
Construction X X

Decorative

Electronics

Footwear

Foundry
Furniture X X

Machinery
Marine
Other
Packaging X X

X
X

Tanks and Pipes
Textiles and Fibers

Transportation X X X
Wheels and Tires

“X” indicates the end-use was reported in the top 5 end-uses in 2002.
“X" indicates Dr. McClave included a demand variable for this end-use.

Source: TX 5268 (at 0638), Ugone Rep. 1128, In. 235
AA1596. McClave provided no reason for believing that the demand variables he

excluded do not affect price, AA1394-98, even though it is well-established that
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“[bJias caused by the omission of an important variable” can be “a serious

"" Daniel L. Rubinfeld, Reference Guide on Multiple Regression, in

problem.
Reference Manual on Scientific Evidence 303, 315 (3d ed. 2011).

McClave's sole reason was that the statistical “signs went bad” in his model
when these economically sensible variables were included. AA1068. For
example, when he included proxies for domestic demand for TDI, his model
generated a nonsensical result—i.e., that the price for TDI decreases as domestic
demand for TDI increases. AA1069-70, 1395-97; AA2323-25. But thiskind of
“wrong sign” is“afriendly message that ... there is undoubtedly some shortcoming
in one’ stheory, data, specification, or estimation procedure.” Peter Kennedy, A
Guide to Econometrics 368 (6th ed. 2008). Rather than uncover and fix that
shortcoming, however, McClave discarded variables with “wrong” signs and
shopped for new variables that produced the “right” signsin hismodels. See
AA1068-70; AA2220.

The impropriety—and resulting unreliability—of such data manipulation is

confirmed by the fact that McClave' s models do not show credible damages when

other economically sensible variables are included. For example, when domestic

" Likewise, on the cost side of the equation, McClave inconsistently used 12-month
moving averages for input costs in the MDI model, but 6-month moving averages
for input costsin the TDI and polyols models. He provided no economic reason
for thinking that prices would be driven by annual costs in one instance but not the
others. AA1399-400; AA1597; AA2082-86 & nn.16,22.
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demand isincluded in McClave s TDI model, it shows negative damages of more
than $49 million, AA2325—meaning no impact or damages.

McClave' s Benchmark Shopping. McClave's cherry-picking did not stop
with variables. It extended to the selection of the benchmark competitive period
used to specify hisregressions. At the time McClave submitted his report,
plaintiffs alleged a conspiracy from 1999-2004. AA2136, 2139-45. Yet McClave
unilaterally moved 2004 to the competitive benchmark period in his models.
AA2081.

McClave admitted that he moved 2004 based on his “analyses testing 2004

as either part of [the] benchmark [period] or collusive period.” AA2215-16, 2219;

AAQ0953-54. McClave did not explain what “analysistesting” he did, and he not
disclose the results. Ugone therefore tested what happens if 2004 isincluded in the
“conspiracy” period and found that McClave’' s models show negative damages for
MDI, polyols and systems and improbably high damages for TDI. AA2330
(models show 34% undercharge for polyols, 2.3% undercharge for MDI, and
negative extrapolated damages for systems but a 34.2% overcharge for TDI during
aperiod when TDI pricesfell); see also AA1405, 1408-09. In other words,
McClave had to include 2004 in the benchmark period to generate supra-

competitive pricesfor all products covered by the alleged conspiracy.

* * *
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The district court should have excluded McClave' stestimony. The court’s
essential gatekeeping function “is to make certain that an expert ... employsin the
courtroom the same level of intellectual rigor that characterizes the practice of an
expert in the relevant field.” Kumho Tire Co. v. Carmichael, 526 U.S. 137, 152
(1999). An econometrician seeking to model pricesin an industry would study the
industry and determine ex ante what demand and supply factors drive price, and
would reject models that are based on nonsensical assumptions, such as the
assumption that domestic demand does not affect price. Fisher, supra, at 713;
Kennedy, supra, at 368. An econometrician would not gerrymander the
conspiracy and benchmark periods to maximize damages and attempt to rationalize
these choices ex post. McClave' s testimony cannot support class certification,
much less the jury’ s verdict.

3. TheJury'sVerdict ConfirmsMcClave s M odels Predict
Overcharges Where None Exists.

Thejury’sverdict confirms that McClave' s models did not reliably
demonstrate antitrust impact and damages. As noted, McClave said that his
models show “avariance that is not explained by th[e] [competitive] factors[he
controlled for],” AA1089, and opined that “something other than competition” was
responsible for the “variance” between actual prices and those predicted by his
models, AA1101,1119. Thejury, however, reected that conclusion. It found no

overcharge prior to November 24, 2000, AA513-15 —a 23-month period during
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which, as the chart below shows, McClave s models found over $620 million in

overcharges. AA1587-88.

Actual and Estimated Competitive Prices

McClave MDI Model

Conspiracy Period Competitive Period

$/Pound 1999-2003 2004-2008
$1.40

S1iz0 SAME MODEL,

APPLICATION
$1.00

$0.80 ‘

VARIANCE

$0.60

$0.40
McClave Says Only McClave Says Only
Due to Collusion Due to Collusion

$0.20 -

BUT Jury So Variance Does Not
Rejects This ? Distinguish lllegal vs.
Conclusion Legal Conduct

$0.00

Source: MoGiave Rebuttal Report, June 18, 2012 — Figure 33
AstheD.C. Circuit explained in asimilar case, this type of flaw “shred[s]
the plaintiffs’ case” for class certification. Inre Rail Freight Fuel Surcharge
Antitrust Litig., 725 F.3d at 252. There, plaintiffs expert proffered a model that
generated damages for shippers that could not have been harmed by the alleged
conspiracy because their rates were set by contracts negotiated prior to the alleged
conspiracy. The D.C. Circuit held that no weight can be given to a“methodol ogy

[that] detectsinjury where none could exist.” Id.; see also MCI Commc’ ns Corp.
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v. AT&T Co., 708 F.2d 1081, 1161 (7th Cir. 1983) (“It is essentia ... that damages
reflect only the losses directly attributable to unlawful competition.”); Coleman
Motor Co. v. Chrysler Corp., 525 F.2d 1338, 1353 (3d Cir. 1975) (vacating
judgment where damages expert failed to distinguish between “losses resulting
from unlawful, as opposed to lawful, competition.”)

The district court, by contrast, asserted that plaintiffs' failure “to sustain
their burden of proof with respect to one period of time does not necessarily mean
that the evidence was not sufficient to support the jury’s finding of liability with
respect to another period.” AA0535. But the models were identical in both
periods, and there was no basis for the jury to reject them in one period and accept
them in the other. When a plaintiff claims to have suffered substantial injury and
the defendant claims the plaintiff was not injured at all, the jury may not split the
differenceif thereis“no basisin the evidence” for doing so. Haslund v. Smon
Prop. Grp., Inc., 378 F.3d 653, 658 (7th Cir. 2004); see also USFL v. NFL, 842
F.2d 1335, 1378-79 (2d Cir. 1988) (jury must have a “reasonable basis’ for
distinguishing between lawful and unlawful acts that cause damages).

Here, nothing in the record provides a non-speculative basis for concluding
that McClave' s models could accurately predicate “competitive” prices after
November 24, 2000 was the result of conspiracy but not before that date. McClave

assumed a conspiracy existed from 1999 to 20003, AA2078-132; AA2146-211,
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and did not consider how his models would have to change if one assumed that
prices between 1999 and November 24,2000 were “competitive,” asthe jury
found. AA1112. For McClave's models, November 24, 2000 was an irrelevant
date; he tallied damages for the two periods separately only because of Dow’s
statute of limitations defense.?

Nor did the district court identify any criticism of McClave’' s models that
applied only to the pre-November 2000 period but not the post-November 2000
period. Dow’s critique of McClave' s variable shopping (supra pp. 44-50) applied
equally to both periods.

Of course, given the weakness of plaintiffs evidence, the jury could have
concluded that the alleged conspiracy did not exist before November 2000. See
infra pp. 54-62. But that only underscores that McClave' s models cannot
distinguish between competition and conspiracy because they would find
overcharges when the jury found no conspiracy.

[1.  PLAINTIFFSFAILED TO ESTABLISH ANTITRUST LIABILITY AS
A MATTER OF LAW.

For the reasons just explained, McClave s models are insufficient to
demonstrate antitrust impact. Accordingly, this Court should not only decertify the

class, it should enter judgment in favor of Dow as to the named plaintiffs. Should

® McClave s expert report does not mention November 24, 2000 or specify
damages before or after this date. Compare AA2090, with AA1007.
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this Court instead find that the class was properly certified, Dow is entitled to
judgment as a matter of law as to the entire class, because plaintiffs failed to prove
an antitrust violation as a matter of law. Whether or not there was evidence from
which the jury could reasonably find an agreement to fix prices, the undisputed
economic evidence shows that this alleged agreement did not succeed. Likewise,
plaintiffs offered no evidence from which areasonable jury could find that
Lyondell participated in any conspiracy.

A. TheEvidence Does Not Support A Finding That Defendants
Implemented Any Conspiracy.

Plaintiffs do not allege defendants conspired to set particular prices; rather,
they claim that defendants conspired to “announce]] increasesin prices’ and “to
try to make them stick as much as possible,” recognizing “that there were always
incentives for firmsto ... cheat” when negotiating actual purchases with customers.
AA0866; see also AAD862 (conspiracy was to issue price increase
“announcements’ and “then to stick to them as best they could”). But price
increase announcements that can be withdrawn are not alone evidence of an
effective cartel. Areeda & Hovencamp, supra, 81435d . Indeed, asimilar pattern
of price increase announcements occurred in 2004, ayear plaintiffs now say was
competitive. AA1375-78, 1386-88; AA0451; AA2018.

As Solow conceded, if “there’ s no agreement with respect to the actual

prices, that wouldn’t be much of acartel.” AA0865. Here, plaintiffs offered no
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evidence on actual pricing after the announcements or on parallel pricing. The
undisputed evidence shows that there was no discernible pattern between price
announcements and subsequent prices, and, frequently, prices remained flat or
decreased. AA1275-87; AA1756, 1761-67. Likewise, rather than being paralldl,
prices varied, moved in different directions, and fluctuated from month-to-month.

AA1275-305. Thefollowing chart illustrates the price variation.

Subset of Trial Ex. 5249-5253
Actual Average Monthly Prices
TDI Products by Defendant
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AA1762-66; AA0518-20.

Defendants’ failure to maintain consistent, parallel prices shows that
members of the “cartel” did not follow through on any alleged “ agreement.”

Fluctuating prices are what one would expect in a competitive market, not a
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conspiracy. Moreover, there were always lower-priced competitive alternatives to
the “price leader.” Inre Baby Food Antitrust Litig., 166 F.3d 112, 132 (3d Cir.
1999). No cartel can function where only afew (or one) of the manufacturers
raised prices because customers could switch to the lower priced alternatives, just
asin acompetitive market. AA1267-72. Not surprisingly, the evidence shows that
customers took advantage of these fluctuating, nonuniform prices and switched
providers where a better deal could be secured. E.g., AA1330-38; AA1768-70;
supra pp. 29-31.

The economic evidence is aso inconsistent with afinding of an effective
conspiracy because prices at the end of the alleged conspiracy were lower than or
roughly equal to prices at the beginning, and rose sharply after the conspiracy

allegedly ended.
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Exhibit 1
Average Monthly Price of Polyurethane Products Sold by Defendants
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Note: The price calculation excludes sales to entities whose billing location and shipping location were determined to be
foreign, sales transactions without a valid date, and sales transactions with quantities that could not be converted to
pounds. Prices are net of returns that could be tied back to sales, adjustments, and rebates. Outliers prices have been
excluded at the level of customer, product, and month.

Sources: Defendant sales data.

AA1756.

Plaintiffs speculate that, but for the alleged cartel, prices would have been
even lower. But the undisputed evidence shows that demand was steady and
primary input costs for all four product categories were higher at the end of the
alleged conspiracy period than at the beginning. AA1315-29; AA1757-60. If
there were afunctioning conspiracy, the combination of steady demand and
increased costs would have led to higher prices. Instead, steady market prices and

lack of parallel pricing is consistent with extensive testimony that the companies
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engaged in vigorous competition, “stealing” business by undercutting a
competitor’s prices and retaining business by matching or beating a competitor’s
price.’ AA1282-92,1330-34,1340-44,1128-30,1137-42,1197-98; see In re Baby
Food Antitrust Litig., 166 F.3d at 128-32 (no inference of price-fixing where there
isno paralel pricing and other evidence “reveal[ed] that the defendants engaged in
independent pricing determined by market conditions’); In re Citric Acid Litig.,
191 F.3d 1090, 1102-03 (9th Cir. 1999) (evidence of “nearly identical” list prices
insufficient where other evidence showed that defendant “ did price aggressively in
actual contracts’). Thus, evidence of discussions about price increase
announcements cannot support the verdict.

Nor can McClave' s modelsfill the evidentiary void. Even if they were
valid—and they are not, see supra 8I.B.2—McClave admitted that his models did
not prove causation or impact; McClave simply invited the jury to infer that
differences between the prices he predicted and actual prices resulted from a
conspiracy. See, e.g., AA1104 (“it’sfor the jury to decide whether or not [any
variation between predicted and actual pricesis] aresult of noncooperative or

cooperative’ actions by the defendants); AA1097 (“that’ s ultimately for the jury to

® Solow characterized such competition as attempts to punish “cheater[s],” but
cutting prices to win business cannot support the inference of a conspiracy (unless
perhaps it results in below-cost sales, which plaintiffs made no attempt to show).
AAQ0871,0875-76. To the contrary, “cutting pricesin order to increase businessis
the very essence of competition.” Matsushita Electric Indus., Co. v. Zenith Radio
Corp., 475 U.S. 574, 594 (1986).
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decide’); AA1106 (“jury hasto answer ... why”). An inference drawn from
damages models cannot sustain a finding of antitrust impact where, as here, actual
prices were not parallel, there is evidence the alleged conspirators were competing
against each other, and their average prices were falling despite steady demand and
rising costs.

B. PlaintiffsFailed AsA Matter Of Law To Demonstrate That
Lyondell Participated In The Alleged Conspiracy.

In addition, plaintiffs failed to present any evidence that Lyondell
participated in any conspiracy. Plaintiffs' evidence with respect to Lyondell
consisted almost entirely of a single dinner attended by Edward Dineen (of
Lyondell) in February 1999—22 months before November 2000, the month before
which the jury found no antitrust impact. AA0513-15; AAQ767-70. At the dinner,
Mr. Dineen became “uncomfortable” when Mr. Dhanis (of BASF) discussed an
industry price increase and sought assurances that Dow and Lyondell would
participate. AA0757-61. However, Dineen testified that he was not aware of any
agreement “to coordinate the price increase for polyols or TDI that was announced
effectiveon April 1, 1999.” AAOQ0771. He further confirmed that the dinner played
no “role whatsoever in any subsequent price increase announcement that Lyondell
issued,” AAO0770, and that following the meeting he resolved he would “ steer clear
of Mr. Dhanis’ and did not meet with him “for several years on any matters.”

AAQ771-72.
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The only evidence plaintiffs offered regarding Lyondell during the period
where the jury actually found overcharges was a single two-minute phone call on
August 5, 2002 between Dow and Lyondell—over three years after the 1999
dinner. AA0892. Plaintiffs offered no evidence of what was discussed during the
call, id., and at the time Dow and Lyondell had a supply agreement that required
communication between the two companies, AA0764, 0899-901. Priceincrease
announcements were to take effect for TDI in September 2002, but Lyondell
increased TDI prices by only $0.01, one-sixth of Dow’s $0.06 increase. AA1764,
1766. Moreover, from November 2000 until the end of the alleged conspiracy in
December 2003, Lyondell’ s average price for TDI was the lowest of all five
defendants in every quarter but two. See supra p. 55.

This evidence cannot support afinding that Lyondell participated in a
conspiracy. Thereisno evidence that Lyondell—the largest or second largest TDI
producer in the market during the relevant years, AA2282—ever sought “to
coordinate near identical price announcements’ and to “work][] together [with the
other defendants] to try to stick to those announced prices.” AA0578. Because
plaintiffs sought to prove a “single overarching conspiracy” among Dow and the
other four manufacturers, AA2380, this failure of proof asto Lyondell means Dow

is entitled to judgment as a matter of law.
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At aminimum, anew trial is necessary. Plaintiffs offered no theory under
which a conspiracy could be viable without Lyondell’ s participation. See AA0819
(Solow testifying his opinion supported by the fact “all five firms’ engaged in
“price over volume strategy” to effectuate price-fixing agreement); AA0820
(Solow testifying that “the industry” coordinated price announcements and tried to
make them stick); see also AA1415 (Ugone testifying that it “make[s] a
difference” that the assumed cartel included five companies). That Lyondell did
not participate in a conspiracy bears on the question of antitrust impact, because
customers could have purchased TDI from Lyondell and avoided overcharges.
And Lyondell’ s ability to undercut attempted overcharges calls into question the
incentive for the remaining manufacturers to collude. Inthisregard, neither of
plaintiffs’ experts expressed the opinion that a conspiracy could succeed if
Lyondell did not participate. AA0796-98, AA0939-41. Accord, Anixter v. Home-
Sake Prod. Co., 77 F.3d 1215, 1229 (10th Cir. 1996) (“ Generally, where ajury has
returned a general verdict and one theory of liability upon which the verdict may
have rested was erroneous, the verdict cannot stand because one cannot determine
whether the jury relied on the improper ground.”). Finally, anew trial isrequired
because plaintiffs offered no evidence of the damages attributed to Lyondell, and

remittitur is not appropriate. See James River Ins. Co. v. Rapid Funding, LLC, 658
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F.3d 1207, 1221-22 (10th Cir. 2011); Concord Boat Corp. v. Brunswick Corp., 207
F.3d 1039, 1054 (8th Cir. 2000).
[I1. DOW ISENTITLED TO A NEW TRIAL BECAUSE THE DAMAGES

AWARD ISBASED ON SPECULATION, AND THE RESULTING
JUDGMENT VIOLATESTHE SEVENTH AMENDMENT.

Dow is entitled to anew trial because: (1) the damages award is based on
“gpeculation,” Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 264 (1946), and
(2) the district court violated the Seventh Amendment by replacing the jury’s
judgment with its own—one that allocated the damages award pursuant to
McClave s models that the jury refused fully to follow. See Soanv. Sate Farm
Mut. Auto. Ins. Co., 360 F.3d 1220, 1225 (10th Cir. 2004) (court may not
“substitute] €] its judgment for that of the jury’ s regarding any issue of fact”).
These defects—though independent legal grounds for reversal—both stem from
plaintiffs’ calculated decision to present the jury with the total damages McClave
calculated (within and outside the limitations period), but to withhold McClave's
actual calculations. Asaresult, when the jury rejected McClave' s pre-November
2000 damages and reduced his post-November 2000 damages figure by
approximately 20%, it had no evidentiary basis for these results. The district court
nevertheless upheld the damages award because it thought the jury could have
concluded that Lyondell was not in the conspiracy, that the conspiracy did not exist

for the entire post-November 2000 period, or that it did not cause damagesto
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systems purchasers. AA0537. Regardless of what surmise is made, the damages
figure is speculative and not supported by the evidence, and the judgment violates
the Seventh Amendment.

A. The Damages Award | s Based Upon Speculation.

McClave explained the general structure of his models, the assumptions
underlying his extrapolations, and the total damages he calculated for each product
in and outside the limitations period. AA0934-1009,1018-73; AA1563-88. But
plaintiffs did not introduce the underlying calculations or provide the jury with the
information necessary to adjust McClave' s post-November 2000 damages figures
if they disagreed with any of his assumptions. Thiswas a critical omission because
McClave' s models are non-linear—i..e., the damages they cal culate are not
distributed equally but varied throughout the 1999-2003 period. AA1587-88.
Plaintiffs likewise did not break the damages down by month, manufacturer or
(except for the named plaintiffs) by purchaser.

Thus, athough the record evidence would support afinding that Lyondell
was not involved in any conspiracy, or that any conspiracy had a shorter duration
or did not harm class members that negotiated away the announced price increases,
the jury had no evidentiary basis for reducing McClave' s damages to account for
these or similar deficienciesin plaintiffs’ proof. “Instead, the jury was left to pure

guess and speculation,” and the damage award must be reversed. Garcia v.
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Mountain States Tel. & Tel. Co., 315 F.2d 166, 169 (10th Cir. 1963); accord U.S,
Indus,, Inc. v. Blake Const. Co., 671 F.2d 539, 550 (D.C. Cir. 1982) (reversing
award of costsas“based ... upon ‘conjecture or speculation’” where plaintiff
provided evidence of the amount “it incurred each day” but not “areliable estimate
of the number of days for which it incurred those ... costs’) (quotations omitted);
Coleman Motor Co., 525 F.2d at 1353 (reversing verdict even though it was within
the range of plaintiff’s expert because the range included damages “ attributable at
least in part to lawful competition” and there was no evidence from which the jury
rationally could have “reduced these figures to reflect only losses due to unlawful
competition™). Indeed, because plaintiffs forced the jury to speculate by not
providing the jury with the tools to adjust the damages calculations if it disagreed
with McClave' s assumptions, judgment should be entered in Dow’ s favor (or, at a
minimum, anew trial should be granted). See U.S. Indus., 671 F.2d at 550;
Garcia, 315 F.2d at 169.

B. The Judgment Violates The Seventh Amendment.

The judgment must also be reversed because it violates the Seventh
Amendment, which guarantees the right to have a jury determine “the question of
liability and the extent of the injury by an assessment of damages.” Dimick v.
Schiedt, 293 U.S. 474, 486 (1935). Inreducing McClave's post-November 2000

damages figure by almost $100,000,000, the jury departed from McClave' s models
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and extrapolations. But, because it awarded a lump-sum award, there is no way to
know which class members the jury found were uninjured or were injured less than
McClave cal cul ated.

The district court never acknowledged these ambiguities. It instead entered
ajudgment allocating damages according to McClave' s models and extrapolations,
with pro rata reduction for the jury’ s reduction of McClave' s post-November 2000
damages figure. AA0562-63. The court did not even attempt to explain how the
judgment is consistent with the Seventh Amendment, and it could not have done so
given the jury’ s unexplained modification of McClave's damages figures. Instead,
the court said Dow’ s Seventh Amendment objection was “untimely” and Dow has
no interest in the distribution of the damages among the class. AA0557-58.

Neither is correct.

Dow’ s objection was timely. Dow argued in the motion for judgment as a
matter of law and the motion to amend the judgment that the verdict cannot be
reduced to ajudgment without violating the Seventh Amendment becauseitis
impossible to tell from the verdict which transactions the jury found were
overcharged and by how much. AA0517; AA0552.4-52.5. Theissue could not

have been raised earlier.’°

1 Dow also requested a verdict form asking the jury to identify the companies,
products and time frame of any conspiracy they found. AA0510-12. When the
verdict was read, Dow asked the court to ask the jury to clarify the time frame of
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Moreover, Dow has an interest in ensuring that damages are properly
allocated so al class members are bound by the judgment. Accord, Phillips
Petroleum Co. v. Shutts, 472 U.S. 797, 804-05 (1985) (defendant had “standing” to
assert arguments concerning the “rights’ and “interests’ of class members in order
to ensure “entire plaintiff classisbound”); Carrera v. Bayer Corp., 727 F.3d 300,
310 (3d Cir. 2013) (defendant has “an interest in ensuring it pays only legitimate
clams’ because if payment of “inaccurate clams’ causes some class members to
“get less than full relief,” those class members may claim they are not bound by
the judgment). The Seventh Amendment affords “both parties’ the right to have
liability and damages determined by ajury. Dimick, 293 U.S. at 486 (emphasis
added). Thus, Dow has aright to pay only those class members that the jury found
were injured, and only to the extent of the injury the jury found. That right was
violated here, so anew trial iswarranted.

If anew trial is granted, it should be limited to sales on or after November
24, 2000. Each overpayment givesriseto a separate cause of action, Klehr v. A.O.
Smith Corp., 521 U.S. 179, 190 (1997), and the jury’ s finding of no overpayment

before that dateisaverdict in Dow’ s favor on all causes of action accruing before

the conspiracy they found. AA1522-23. Had Dow’ s requests been granted, the
court would know which companies, products, and time frames formed the basis
for the award.
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November 24, 2000. Thedistrict court erred in not granting Dow judgment as to
those claims. AA0552.2-52.3.

CONCLUSION

For the reasons stated above, the judgment entered by the district court
should be vacated and judgment entered for Dow or in the aternative, the class

should be decertified and Dow should be granted a new trial.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

IN RE: URETHANE ANTITRUST
LITIGATION No. 04-MD-1616-JWL

This Order Relates to the
Polyether Polyol Cases

MEMORANDUM AND ORDER

This multidistrict litigation consists of numerous putative class action lawsuits in
which plaintiffs claim that defendants engaged in unlawful price fixing conspiracies with
respect to urethane chemical products in violation of the Sherman Act, 15 U.S.C. 8 1. The
court originally consolidated two separate sets of cases—the Polyester Polyol Cases and the
Polyether Polyol Cases. The parties have settled the Polyester Polyol Cases, and those cases
have been dismissed. This Memorandum and Order relates to the Polyether Polyol Cases,
in which the polyether polyol plaintiffs (hereinafter, plaintiffs) are purchasers of certain
polyether polyol products sold and manufactured by the polyether polyol defendants
(hereinafter, defendants). This matter is presently before the court on Plaintiffs’ Motion for
Class Certification (doc. 552). The court has fully reviewed the record and the parties’ oral
arguments from the class certification hearing on July 21, 2008. After careful consideration
of the matter, the court is now prepared to rule. Despite defendants’ vigorous and well
presented efforts to defeat class certification, the court believes that class certification is

warranted under the applicable legal standards and the record before the court. For the
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reasons explained below, then, the court therefore will certify a class of purchasers of
polyether polyol products under the revised product definition set forth in plaintiffs’ reply

brief.

BACKGROUND

Inthe First Amended Consolidated Complaint (doc. 307), plaintiffs Seegott Holdings,
Inc., Industrial Polymers, Inc., and Quabaug Corporation® allege that the defendants and
others engaged in a price-fixing conspiracy for polyether polyol products in violation of 8
1 of the Sherman Act, 15 U.S.C. § 1. The alleged conspirator defendants include Bayer AG,
Bayer Corporation, Bayer MaterialScience LLC f/k/a Bayer Polymers LLC (collectively, the
Bayer defendants); BASF AG, BASF Corporation (collectively, BASF); the Dow Chemical
Company; Huntsman International LLC; and Lyondell Chemical Company. Plaintiffs have
settled and dismissed their claims against the Bayer defendants. Thus, this action proceeds
against the remaining defendants — BASF, Dow, Huntsman, and Lyondell.

The polyether polyol products that are the subject of the alleged conspiracy fall into
essentially four categories—monomeric and polymeric diphenylmethane diisocyanate (MDI),
toluene diisocyanate (TDI), polyether polyols, and polyether polyol systems. These chemical

products are generally sold to and used by manufacturers, who use the products in

! Actually, Quabaug Corporation and Elliott Company of Indianapolis, Inc. were
permitted to intervene as named plaintiffs by way of a later court order (doc. 484). Elliott
Company subsequently withdrew as a class representative (doc. 665).
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manufacturing other end products.? MDI is a type of isocyanate that is used mainly as a raw
material in the production of rigid insulation and structural foams.® TDI is another type of
isocyanate, and it is used primarily as a raw material in the production of flexible foams such
as those used in furniture, mattresses, packaging foam, and automobile seating.* Polyether
polyols are intermediate chemicals that are generally combined with isocyanates (usually
either MDI and/or TDI) to produce polyurethane polymers.> The parties generally refer to
these three categories of products (polyether polyols, MDI, and TDI) as the “basic
chemicals.” These basic chemicals are the building blocks for polyurethanes.

These basic chemicals are distinct from the parties’ discussion of polyether polyol
“systems.” A polyether polyol system is comprised of two liquid components (A and B).
One of these components contains the isocyanate, such as TDI or MDI. The other
component consists primarily of polyether polyols and other additives, including a catalyst.
When the purchaser mixes the A side and the B side together, they react to form a specific

type of polyurethane polymer.

2 One might recall the slogan BASF has used in its television advertising: “We don’t
make a lot of the products you buy. We make a lot of the products you buy better.®”

¥ MDI consumption mainly involves the use of polymeric MDI to make rigid and
semi-rigid polyurethane foams, whereas lesser quantities of pure (monomeric) MDI are used
mainly for reaction injection-molding.

* TDI used in industrial applications is a mixture of two TDI isomers, the most
common of which is referred to as 80/20 TDI.

> Polyols can be classified as either polyether polyols or polyester polyols. Polyether
polyols and polyester polyols have different physical properties. Polyether polyols constitute
approximately ninety percent of the world’s polyol use.
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The complaint alleges that the defendants engaged in a nationwide price-fixing
conspiracy that affected plaintiffs and other direct purchasers by causing them to pay more
for these products than they otherwise would have paid absent the conspiracy. The proposed
class consists of all direct purchasers of polyether polyol products in the United States from
January 1, 1999, through December 31, 2004. Plaintiffs now seek certification of a plaintiff
class pursuant to Federal Rule of Civil Procedure 23(a) and (b)(3).

BASF, Dow, Huntsman, and Lyondell oppose class certification primarily on the
ground that plaintiffs have failed to show that antitrust injury and damages are susceptible
to common proof on a class-wide basis, and therefore they contend that predominance and
superiority are lacking. Their theory is that the proposed class contains such an overly broad
mix of purchasers and products, operating in multiple markets, that it would not be possible
to analyze the putative class with common proof. In short, they contend that individual
questions will predominate the claims in this case. Defendants also originally argued that
plaintiffs have not defined the class with objective and ascertainable criteria. Furthermore,
they contend that the named plaintiffs do not satisfy the requirements of typicality and

adequacy.

LEGAL STANDARD FOR CLASS CERTIFICATION
The standards for certifying a class action are set forth in Fed. R. Civ. P. 23. Thisrule
requires all four prerequisites of Rule 23(a) and at least one of the three requirements of Rule
23(b) to be satisfied. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 614 (1997); In re
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Integra Realty Res., Inc., 354 F.3d 1246, 1262 (10th Cir. 2004). The decision whether to
certify a class is committed to the broad discretion of the trial court. Rector v. City & County
of Denver, 348 F.3d 935, 949 (10th Cir. 2003); J.B. ex rel. Hart v. Valdez, 186 F.3d 1280,
1287 (10th Cir. 1999). The court must perform a rigorous analysis of whether the proposed
class satisfies the requirements of Rule 23. Gen. Tel. Co. v. Falcon, 457 U.S. 147, 155
(1982); J.B., 186 F.3d at 1287-88; see also Reed v. Bowen, 849 F.2d 1307, 1309 (10th Cir.
1988) (party seeking to certify a class is under a strict burden of proof to show that all of the
requirements are clearly met). The court should accept the allegations in the complaint as
true, although it “need not blindly rely on conclusory allegations which parrot Rule 23
requirements [and] may . . . consider the legal and factual issues presented by plaintiff’s
complaints.” J.B., 186 F.3d at 1290 n.7 (quotation omitted; brackets in original). The court
is to remain focused on the requirements of Rule 23 rather than looking at the merits
underlying the class claim. Shook v. El Paso County, 386 F.3d 963, 971 (10th Cir. 2004)
(noting the question is not whether the plaintiffs will prevail on the merits, but rather whether
the requirements of Rule 23 are met); Adamson v. Bowen, 855 F.2d 668, 676 (10th Cir.

1988); Anderson v. City of Albuquerque, 690 F.2d 796, 799 (10th Cir. 1982).

DISCUSSION
For the reasons explained below, the court finds that class certification is warranted.
The court readily finds that the Rule 23(a) requirements of numerosity and commonality are
satisfied. More to the heart of the parties’ dispute, the court also finds that the Rule 23(b)(3)
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requirements of predominance and superiority are satisfied because plaintiffs have shown
that they can present their case as to the two elements of an antitrust violation and injury in
fact (i.e., impact) with class-wide proof. The fact that the damage element may involve more
predominantly individualized issues does not defeat the fact that common issues will
predominate the claim as a whole. Similarly, plaintiffs’ allegations of fraudulent
concealment can largely be proven with proof that is common to the class rather than
individual to each class member. The court expressly rejects defendants” arguments that the
named plaintiffs are not typical and adequate class representatives. Lastly, the court will
appoint co-lead counsel and liaison counsel in the polyether polyol cases as class counsel and
direct the parties to begin the process of disseminating class notice.

l. Definition of the Class

In plaintiffs’ original motion for class certification, they initially sought certification
of the following class:

All persons and entities who purchased polyether polyols, monomeric
or polymeric diphenylmethane diisocyanate (MDI), toluene diisocyanate
(TDI), or polyether polyol systems except any such systems that also contain
polyester polyols directly from a defendant at any time from January 1, 1999
through December 31, 2004 in the United States and its territories or for
delivery in the United States and its territories (excluding all governmental
entities, any defendants, their employees, and their respective parents,
subsidiaries, and affiliates).

Defendants’ threshold argument in their response brief is that plaintiffs’ proposed class
definition does not define the class with sufficiently definite and readily ascertainable

criteria. See Manual for Complex Litigation § 21.222, at 270 (4th ed. 2005) (class definition
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must be precise, objective, and presently ascertainable). Their argument is that this proposed
class definition is unclear in three respects: (1) it does not distinguish between aromatic and
aliphatic MDI and TDI, (2) it does not reference MDI and TDI prepolymers, and (3) it is not
clear enough as to the types of polyether polyols included.

In response to the first argument, plaintiffs explain that the class definition does not
need to distinguish between aromatic and aliphatic MDI and TDI because both are “aromatic
in composition.” SIR Consulting, CEH Marketing Research Report: Diisocyanates and
Polyisocyanates (Dec. 2005), at 11 (discussing the “most widely used diisocyanates and
polyisocyanates” as “aromatic in their composition” and specifically discussing MDI and
TDI). Furthermore, plaintiffs point out that in the deposition of defendants’ expert, Richard
T. Rapp, he testified that none of the non-settling defendants even manufacture aliphatic
isocyanates. Thus, according to plaintiffs, there is no need to distinguish between whether
the MDI and TDI at issue in this case is aromatic or aliphatic. In response to defendants’
second argument concerning the lack of clarity about prepolymers, plaintiffs affirmatively
state that prepolymers are not included in the class definition. According to plaintiffs, then,
the product definition (which does not purport to include prepolymers) does not need to be
revised in this respect.

Inresponse to defendants’ third argument, plaintiffs clarify that the polyether products
at issue in this case are propylene oxide-based polyether polyols. This term, they point out,
is used and recognized throughout the industry. See SIR Consulting, CEH Marketing
Research Report: Polyether Polyols for Urethanes (July 2002), at 15-18 (listing annual
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capacities of polyether polyol producers in terms of two categories: propylene oxide-based
and PTMEG). They explain that pure ethylene oxide-based polyols (i.e., not containing any
propylene oxide) and PTMEG polyols are not propylene oxide-based, and therefore they are
not included in the class. According to plaintiffs, this proposed clarification that the
polyether polyols at issue here are those that are “propylene oxide-based” is similar to the
polyester polyol plaintiffs’ clarification that the only polyester polyols at issue in that set of
consolidated cases were “aliphatic” polyester polyols. See, e.g., In re Urethane Antitrust
Litig., 237 F.R.D. 440, 445 (D. Kan. 2006). Plaintiffs further explain that they wish to clarify
that the product definition also includes MDI-TDI blends. In light of these points of
clarification, in plaintiffs’ reply brief they propose the following class definition:
All persons and entities who purchased Polyether Polyol Products

(defined below) directly from a defendant at any time from January 1, 1999

through December 31, 2004 in the United States and its territories (excluding

all governmental entities, any defendants, their employees, and their respective

parents, subsidiaries and affiliates). Polyether Polyol Products are: propylene

oxide-based polyether polyols; monomeric or polymeric diphenylmethane
diisocyanates (MMDI or PMDI - collectively, MDI); toluene diisocyanates

(TDI); MDI-TDI blends; or propylene oxide-based polyether polyol systems

(except those that also contain polyester polyols).

At oral argument, the court asked defense counsel whether plaintiffs and their
proposed revised proposed product definition clarified the former ambiguities with respect
to the products at issue. Defense counsel did not indicate any objection to plaintiffs’ revised
product definition. It appears to the court, then, that defendants’ objections to the product
definition were resolved by plaintiffs’ response and plaintiffs’ revised proposed product

definition. Thus, the court accepts this as the proposed class definition that is now at issue,
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and rejects defendants’ initial argument that the proposed class definition is not sufficiently
definite and ascertainable.

1. Class Certification

In determining whether class certification is appropriate, the court must first find that
the proposed class meets the four prerequisites of numerosity, commonality, typicality, and
adequacy of representation set forth in Fed. R. Civ. P. 23(a). In re Integra Realty Res., Inc.,
354 F.3d 1246, 1262 & n.3 (10th Cir. 2004). If so, the court must then find that the
plaintiffs’ claim is maintainable as a class action under one (or more) of the three categories
of suits described in Rule 23(b). Id. Based on the class certification record submitted by
plaintiffs, the court readily concludes that the Rule 23(a) requirements of numerosity and
commonality are satisfied here. The requirements contested by defendants are (1) the Rule
23(a) requirements of typicality and adequacy of representation as those issues relate to the
proposed class representatives, and (2) the Rule 23(b)(3) requirements of predominance and
superiority. The court turns first to the heart of defendants’ opposition to plaintiffs’ motion
for class certification, which is their argument that plaintiffs cannot demonstrate that
common questions predominate over individual questions or that a class action is superior
to individual actions under Rule 23(b)(3).

A. Predominance and Superiority

To certify a class under Rule 23(b)(3), the court must find that common questions
“predominate over questions affecting only individual members” and that the class resolution
is “superior to other available methods for fairly and efficiently adjudicating the

9
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controversy.” Fed. R. Civ. P. 23(b)(3); Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 615
(1997). “The Rule 23(b)(3) predominance inquiry tests whether proposed classes are
sufficiently cohesive to warrant adjudication by representation.” Amchem Prods., 521 U.S.
at623. “The nature of the evidence that will suffice to resolve a question determines whether
the question is common or individual.” Blades v. Monsanto Co., 400 F.3d 562, 566 (8th Cir.
2005). Ifthe proposed class members will need to present evidence that varies from member
to member in order to make out a prima facie case, then it is an individual question. See id.
If, on the other hand, the same evidence will suffice for each member to make out a prima
facie case, then it is a common question. See id.

To establish an antitrust violation, a plaintiff must prove (1) a violation of the antitrust
laws, (2) that plaintiffs suffered some resulting injury from the violation, and (3) the measure
of damages. See Inre Scrap Metal Antitrust Litig., 527 F.3d 517, 532 (6th Cir. 2008); Deiter
v. Microsoft Corp., 436 F.3d 461, 467 (4th Cir. 2006); Blades, 400 F.3d at 566. The parties
do not dispute that the alleged antitrust violation will be subject to common proof. See, e.g.,
In re Visa Check/MasterMoney Antitrust Litig., 280 F.3d 124, 136 (2d Cir. 2001) (affirming
district court’s determination that common proof could be used to prove antitrust violations);
see also 7AA Charles Alan Wright et al., Federal Practice & Procedure § 1781, at 228 (3d
ed. 2005) (noting that “whether a conspiracy exists is a common question™); 6 Alba Conte
& Herbert Newberg, Newberg on Class Actions § 18.28, at 102 (4th ed. 2002) (“As a rule,

the allegation of a price-fixing conspiracy is sufficient to establish predominance of common
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questions.”). The point of their dispute is whether the issues of antitrust impact, damages,
and fraudulent concealment are amenable to class-wide proof at trial.

1. Injury from the Antitrust Violation, or “Impact”

The second essential element of plaintiffs’ horizontal price-fixing claim is that the
proposed class suffered injury from the alleged antitrust violation — an element commonly
called “impact.” “An antitrust injury is an injury of the type the antitrust laws were intended
to prevent and that flows from that which makes the defendant’s acts unlawful.” Elliott
Indus. Ltd. v. BP Am. Prod. Co., 407 F.3d 1091, 1124 (10th Cir. 2005) (quotation omitted).
This element arises from the fact that “[t]he Sherman Act was designed to protect market
participants from anticompetitive behavior in the marketplace.” 1d. Thus, the antitrust injury
requirement allows a plaintiff to recover only if the plaintiff has suffered a loss that stems
from a competition-reducing aspect of the defendant’s behavior. Id. at 1124-25. This
element can be “likened to the causation element in a negligence cause of action. The term
means simply that the antitrust violation caused injury to the antitrust plaintiff.” State of
Alabama v. Blue Bird Body Co., 573 F.2d 309, 317 (5th Cir. 1978).

Like most class certification motions involving horizontal price-fixing claims in cases
of recent vintage, both parties have submitted and rely heavily on competing expert
affidavits. Plaintiffs rely on the opinions of their expert economist, John C. Beyer, who has
conducted an investigation of the polyurethane industry and analyzed defendants’ prices, and
has concluded that the alleged conspiracy would have impacted all members of the proposed
class through higher prices for polyether polyol products than otherwise would have
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prevailed in the market. This conclusion rests on his understanding that during the class
period the industry possessed the following characteristics: defendants enjoyed considerable
market power; there was overlap in the defendants’ geographic markets and channels of
distribution; the production of polyether polyol products is marked by high entry barriers;
polyether polyol products are interchangeable, commodity-like products; there are no close
substitutes for the products; basic chemicals are the principal ingredients and cost
components of systems; and the pricing of basic chemicals and systems is related such that
increases in the prices of basic chemicals will raise the prices of systems. These
characteristics led Dr. Beyer to conclude that a price-fixing conspiracy for polyether polyol
products would have a common class-wide impact. Furthermore, he analyzed defendants’
price announcements and concluded that the nature of the announcements confirmed to him
that defendants perceived and intended their pricing actions to have a broad, generalized
impact on all purchasers. And, his analysis of defendants’ transaction pricing data provided
additional support for his opinion that the price-fixing conspiracy, if proved, would have a
generalized, class-wide impact.

Defendants, on the other hand, ask the court to discount Dr. Beyer’s opinions on the
ground that he does not understand the products and markets. Relying on the affidavit of
their expert, Dr. Rapp, they contend that the proposed product categories are not within a
single relevant market; that the availability of product substitutes varies within the proposed
class; that the products at issue in this case are not undifferentiated commodities, but instead
represent a range of specialized chemicals; that they do not have market power in certain
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market segments because of the existence of non-defendant polyether polyol suppliers and
systems houses; and that, in reality, prices were not based on price lists but were individually
negotiated. According to defendants, the market segments and end-use applications for MDI,
TDI, polyether polyols, and systems are diverse and varied. Furthermore, they contend that
pricing for MDI, TDI, and polyether polyols is individualized by customer and product.

In support of defendants’ arguments, they direct the court’s attention to other cases
in which courts have criticized or rejected Dr. Beyer’s opinions where he did not obtain a
thorough and proper understanding of the product market. See, e.g., Blue Cross & Blue
Shield United v. Marshfield Clinic, 152 F.3d 588, 593 (7th Cir. 1998) (Posner, J.) (referring
to Dr. Beyer’s expert opinion as “worthless”); Allied Orthopedic Appliances, Inc. v. Tyco
Healthcare Group L.P., 247 F.R.D. 156, 171-77 (C.D. Cal. 2007) (criticizing Dr. Beyer’s
opinions and denying class certification). In particular, in Lantec, Inc. v. Novell, Inc., 306
F.3d 1003 (10th Cir. 2002), the Tenth Circuit affirmed the district court’s exclusion of his
testimony at trial concerning the relevant market for a monopoly claim. Id. at 1025-26. But,
it is equally true that there are many other cases in which courts have found his opinions to
be sufficient to support class certification on antitrust price-fixing claims. See generally, e.g.,
Inre Linerboard Antitrust Litig., 305 F.3d 145 (3d Cir. 2002) (affirming district court’s grant
of class certification where the evidence, including Dr. Beyer’s opinion, was sufficient to
establish antitrust impact common to the class); In re Foundry Resins Antitrust Litig., 242
F.R.D. 393 (S.D. Ohio 2007) (granting motion for class certification based, in part, on Dr.
Beyer’s opinions); In re Polyester Staple Antitrust Litig., MDL No. 3:03CV1516, 2007 WL
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2111380, at *1-*33 (W.D.N.C. July 19, 2007) (same); In re Bulk (Extruded) Graphite Prods.
Antitrust Litig., Case No. 02-6030(WHW), 2006 WL 891362, at *1-*16 (D.N.J. Apr. 4,
2006) (same); In re Vitamins Antitrust Litig., 209 F.R.D. 251 (D.D.C. 2002) (same). Thus,
the court is not concerned with whether other courts have credited or discredited Dr. Beyer’s
opinions in other cases, but rather whether his opinions in support of plaintiffs’ motion for
class certification in this case are worthy of credence in light of the class certification record
currently before the court.

The appropriate analysis begins with a recognition that defendants seeking to defeat
class certification in horizontal price-fixing cases such as this one face an uphill battle.
“Predominance is a test readily met in certain cases alleging . . . violations of the antitrust
laws,” Amchem Prods., 521 U.S. at 625, because proof of the conspiracy is a common
question that is thought to predominate over the other issues of the case, 7AA Charles Alan
Wright et al., Federal Practice & Procedure 8 1781, at 228 (3d ed. 2005). Even more
specifically, it is widely recognized that the very nature of horizontal price-fixing claims are
particularly well suited to class-wide treatment because of the predominance of common
questions. See, e.g., Cordes & Co. Fin. Servs., Inc. v. A.G. Edwards & Sons, Inc., 502 F.3d
91, 105-08 (2d Cir. 2007) (reversing district court’s determination that common questions
did not predominate the issue of impact in horizontal price-fixing case); Cohen v. Chilcott,
522 F. Supp. 2d 105, 116 (D.D.C. 2007) (“Antitrust actions involving allegations of price-
fixing have frequently been found to meet the predominance requirement in class
certification analyses.”); In re Foundry Resins Antitrust Litig., 242 F.R.D. at 409 (observing
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that some courts have presumed impact in these types of cases). The rationale is that
“because the gravamen of a price-fixing claim is that the price in a given market is artificially
high, there is a presumption that an illegal price-fixing scheme impacts upon all purchasers
of a price-fixed product in a conspiratorially affected market.” In re Potash Antitrust Litig.,
159 F.R.D. 682, 695 (D. Minn. 1995); see also In re Linerboard Antitrust Litig., 305 F.3d
at 151 (““If the price structure in the industry is such that nationwide the conspiratorially
affected prices at the wholesale level fluctuated within a range which . . . was higher . . . than
the range which would have existed . . . under competitive conditions, it would be clear that
all members of the class suffered some damage, notwithstanding that there would be

variations . . . as to the extent of [the plaintiffs] damage.’” (quoting Bogosian v. Gulf Oil
Corp., 561 F.2d 434, 455 (3d Cir. 1977)).

Nonetheless, this rule is by no means absolute because the Courts of Appeals have at
times held that class certification of horizontal price-fixing cases was not warranted. For
example, in Blades v. Monsanto Co., 400 F.3d 562 (8th Cir. 2005), the Eighth Circuit
affirmed the district court’s denial of class certification in a case involving an alleged
conspiracy to fix prices of genetically modified soybean seeds. There, the seeds were not
homogenous products, the “premium” portion of the seed could not be segregated from the
rest of the seed, the seeds were not offered for sale at a uniform price, and in many instances
the price of the genetically modified seeds could not be compared to anything because they
had no conventional counterparts. Id. at 570-72. In Robinson v. Texas Auto. Dealers Ass’n,

387 F.3d 416 (5th Cir. 2004), the Fifth Circuit held that the district court committed
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reversible error by certifying a class of automobile purchasers against automobile dealers
who had charged a Vehicle Inventory Tax as a separate line item on each sales contract
because the predominance requirement was not satisfied. The court held that the class
impermissibly included “consumers with divergent negotiating histories” in purchasing
automobiles and reasoned that in order to determine the implications of these negotiations,
“a court would have to hear evidence regarding each purported class member and his
transaction,” thus destroying any alleged predominance present in the proposed class. Id.
at 423-24 (emphasis in original). And, in Windham v. Am. Brands, Inc., 565 F.2d 59 (4th
Cir. 1977) (en banc), the Fourth Circuit held that the district court did not abuse its discretion
in denying certification of a class of purchasers of flue-cured tobacco, which is a non-
standardized or non-fungible commodity. Inthat case, the Fourth Circuit affirmed the district
court’sdecision in light of the “multiplicity of claimants” (numbering approximately 20,000),
“the complexity of their claims,” and the “highly individualized character the proof of injury
and damages would assume.” Id. at 66. The court noted the “staggering problems of
logistics” where the issues of damages and impact do not lend themselves to mechanical
calculation, but require separate mini-trials onan overwhelmingly large number of individual
claims. Id. at 67.

With this and an abundance of other case law concerning class certification on price-
fixing antitrust claims in mind, the court turns to an evaluation of the class certification
record in this case to determine whether common issues, or individualized questions, will
dominate the issue of antitrust impact. The pertinent legal inquiry is whether, as a result of
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defendants’ alleged price-fixing conspiracy, the putative class plaintiffs paid a price that was
artificially high because competition was removed from the market. Of course, at this
procedural juncture on a motion for class certification, the plaintiffs need not prove this
element. Rather, they “need only make a threshold showing that the element of impact will
predominantly involve generalized issues of proof, rather than questions which are particular
to each member of the plaintiff class.” In re Linerboard Antitrust Litig., 305 F.3d at 152.
In the court’s evaluation of the class certification record, “[t]he operative question here is not
whether the plaintiffs can establish class-wide impact, but whether class-wide impact may
be proven by evidence common to all class members.” In re Bulk (Extruded) Graphite
Prods. Antitrust Litig., 2006 WL 891362, at *10. The court considers “only whether
plaintiffs have made a threshold showing that what proof they offer will be sufficiently
generalized in nature that . . . the class action will provide a tremendous savings of time and
effort.” In re Potash Antitrust Litig., 159 F.R.D. at 697.

The parties’ arguments rely largely on their respective expert reports, each of which,
not surprisingly, lend support to their respective positions. The recent trend of authority is
to permit the district court to compare the relative weight of expert opinions in ruling on a
motion for class certification to the extent necessary to resolve the independent question of
whether the plaintiff has shown that common questions will predominate. See Heerwagen
v. Clear Channel Commc’ns, 435 F.3d 219, 231-32 (2d Cir. 2006) (affirming denial of class
certification where district court weighed competing expert reports); Blades, 400 F.3d at 569-
70 (affirming denial of class certification where the district court “considered all expert
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testimony offered by both sides in support of or in opposition to class certification and . . .
afforded that testimony such weight as [the court] deemed appropriate”). This view is
grounded in the Supreme Court’s directive that the court must perform a “rigorous analysis”
of whether the class certification requirements of Rule 23 are met. Gen. Tele. Co. v. Falcon,
457 U.S. 147,161 (1982). Accordingly, the court has evaluated the parties’ respective expert
opinions along with the other documents submitted by the parties as exhibits, all of which
collectively comprise the class certification record.

Based on this record, the court is satisfied that plaintiffs have shown that they can
establish their case on the element of impact by way of generalized proof as opposed to proof
that is particular to each member of the class. In reaching this conclusion, the court wishes
to assure defendants that the court has carefully and thoroughly reviewed the class
certification record, even though the court will not discuss in this order each and every
argument raised by them. Defendants argue, for example, that Dr. Beyer does not understand
the polyether polyol market because, essentially, he does not view the market to be as
complex as defendants believe it is. But, the factual record (other than defendants’ expert
opinions) supports the notion that Dr. Beyer’s understanding of the industry is at least
reasonably accurate. Plaintiffs have directed the court’s attention to an abundance of
documents indicating that even the defendants themselves, along with Bayer, largely regard
the basic chemicals as commaodities and, furthermore, that the market is characterized by
supply-side substitution. Although Dr. Rapp mentions the possibility of product substitutes
in some market segments, he does not discuss any of those alleged substitutes in sufficiently
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meaningful detail to undermine Dr. Beyer’s conclusion that they are not viable economic
substitutes. Additionally, in plaintiffs’ reply brief they direct the court’s attention to
evidence that one of the primary alleged substitute products in one application (substituting
phenyl formaldehyde for PMDI as a binding agent for oriented strand board) has lost ground
as a competitive substitute to PMDI because manufacturers have increasingly recognized the
higher performance characteristics of PMDI. Dr. Rapp also discusses the existence of non-
defendant suppliers, but only in the context of polyether polyol sales (not MDI and/or TDI,
with respect to which defendants possessed 100% of the market share) and, even then,
defendants still possessed 76% of the market share for polyether polyols. Defendants’
arguments concerning their view of the industry does not involve individual issues that are
particular to the putative class members, but rather to the nature of the industry as a whole.
At this procedural juncture, the court is satisfied that Dr. Beyer’s opinions are grounded in
a sufficiently accurate understanding of the structure of the polyether polyol industry that the
court will not disregard them.

Defendants also argue that class certification is not warranted because, they contend,
pricing for the basic chemicals is highly individualized by customer and by product. It may
well be that sales of the basic chemicals were characterized by individual negotiations,
variations in contractual relationships, and the like. But, “the issue in the common impact
analysis is the fact, not the amount, of injury.” In re Potash Antitrust Litig., 159 F.R.D. at
694 (emphasis added). Here, plaintiffs have directed this court’s attention to product price
lists maintained by the defendants during the class period as well as coordinated price
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increase announcements from the defendants relating to the polyether polyol products. This
evidence of a standardized pricing structure, which (in light of the alleged conspiracy)
presumably establishes an artificially inflated baseline from which any individualized
negotiations would proceed, provides generalized proof of class-wide impact. See, e.g., In
re High Fructose Corn Syrup Antitrust Litig., 295 F.3d 651, 656 (observing that “sellers
would not bother to fix list prices if they thought there would be no effect on transaction
prices”); Inre Industrial Diamonds Antitrust Litig., 167 F.R.D. 374, 382-84 (S.D.N.Y. 1996)
(finding that common issues predominated price-fixing claims for purchasers of list-price
products, but that individual questions predominated those claims for purchasers of non-list
price products; granting in part and denying in part class certification accordingly).
Certainly, individualized negotiations and a diversity of prices paid do not automatically
foreclose class action treatment. In re NASDAQ Market-Makers Antitrust Litig., 169 F.R.D.
493, 523 (S.D.N.Y. 1996) (“Neither a variety of prices nor negotiated prices is an
impediment to class certification if it appears that plaintiffs may be able to prove at trial that,
as here, the price range was affected generally.”). Class certification is appropriate as long
as the alleged antitrust violation has caused widespread injury to the class as a whole. Inre
Cardizem CD Antitrust Litig., 200 F.R.D. 297, 321 (E.D. Mich. 2001); NASDAQ, 169 F.R.D.

at 523.° Here, plaintiffs have sufficiently shown that they can demonstrate such widespread

® Defendants’ argument concerning an absence of actual price increases following the
announcements (which, according to defendants, demonstrates the ineffectiveness of the
price increase announcements) is unavailing on class certification. Aside from the fact that
this argument goes to the merits of the case and not the issue of whether plaintiffs’ case
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injury using proof that is common to the class as a whole, as opposed to proof that is distinct
to individual class members.

Defendants separately argue that the court should not certify a class that includes
systems (as opposed to the basic chemicals). Their arguments in this respect are essentially
twofold. First, they point out that systems are customized products that are specifically
engineered to meet the performance requirements of individual customers. Assuch, they are
not commodity products. It is clear to the court that systems are heterogenous, non-
commodity, non-fungible products. They are highly specialized chemicals that clearly are
not subject to class certification based on the same rationale as stated above with respect to
the basic chemicals. Instead, plaintiffs argue that they intend to show class-wide impact of
the conspiracy on systems purchasers by virtue of the fact that systems are made up
overwhelmingly of the allegedly price-fixed basic chemicals. Certainly, there is ample
authority to support such a theory. See, e.g., In re Linerboard Antitrust Litig., 305 F.3d at
153-53 (conspiracy to control the output of linerboard, and therefore to raise its price, was
sufficient to also encompass corrugated boxes, which are made from linerboard); In re Flat
Glass Antitrust Litig., 191 F.R.D. 472, 475 (W.D. Pa. 1999) (certifying a class including flat
glass “and all products subsequently fabricated therefrom”). Defendants do not contest the

viability of this legal theory, but instead argue that systems prices were individually

concerning impact is amenable to class-wide proof, the mere fact that prices did not increase
at the seemingly appropriate times does not conclusively establish that they were not
artificially inflated so as to keep them from falling to the extent that they might have done
S0 in a competitive market.
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negotiated and not based on list price. They further contend that the cost of the basic
chemicals does not determine systems prices. Their theory in this regard is that pricing of
systems is value-based instead of being based on the cost of the raw material inputs. Despite
the documents produced by the defendants to support this theory, however, plaintiffs have
directed the court’s attention to ample internal documents from the defendants themselves
demonstrating that systems prices are, at least to some extent, based on the costs of the basic
chemicals that make up the systems. In addition, plaintiffs have produced documents from
the defendants showing that the defendants viewed their price increase for basic chemicals
to be successful in helping them increase systems prices. And, notably, Mike Gionfriddo of
plaintiff Quabaug Corporation testified in his deposition that price was “extremely
important” in Quabaug’s purchasing decisions. In light of this record, the court is satisfied
that plaintiffs’ proof that systems purchasers were impacted by the alleged price-fixing
conspiracy as to basic chemicals is amenable to class-wide, as opposed to individualized,
proof.

In sum, plaintiffs have shown that they can make their case that the putative class
members were, in fact, injured by the alleged price-fixing conspiracy by using class-wide
proof. Accordingly, the court is satisfied that common questions will predominate this
element of their antitrust claim.

2. Damages

Plaintiffs contend that they can show damages using class-wide proof by using a

methodology proposed by Dr. Beyer — a “before-during-after” benchmark price analysis
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supplemented by multiple regression. Dr. Beyer further proposes to perform separate
damages calculations for purchases of products from each basic chemical category.
Defendants, however, point out that Dr. Beyer’s proposed methodology is unworkable given
the multitude of variations in the respective positions of the putative class plaintiffs. The
court is not nearly as persuaded that the issue of damages is as amenable to class-wide proof
as the issues of antitrust conspiracy and impact in light of the myriad of products, pricing
structures, individual negotiations, and contracts at issue. But, “even where there are
individual variations in damages, the requirements of Rule 23(b)(3) are satisfied if the
plaintiffs can establish that the defendants conspired to interfere with the free-market pricing
structure.” In re Scrap Metal Antitrust Litig., 527 F.3d 517, 535-36 (6th Cir. 2008)
(affirming district court’s grant of class certification in antitrust case even though individual
issues would predominate the damage inquiry). The court believes that the most likely
scenario is that plaintiffs will be able to use a formulaic approach to damages through Dr.
Beyer’s testimony with respect to some damage calculations, but others may require
individualized determinations. The possibility that individual issues may predominate the
issue of damages, however, does not defeat class certification by making this aspect of the
case unmanageable. The court’s reasoning on this issue remains the same as that expressed
in the polyester polyol cases.

Even if individualized issues (rather than common issues) were to predominate

the damage inquiry, the more appropriate course of action would be to

bifurcate a damages phase and/or decertify the class as to individualized

damages determinations. In other words, even if individualized issues

predominate the issue of damages, the court believes that common questions
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nonetheless predominate in this case because common questions will govern

the more difficult, threshold liability issues of proving an antitrust violation

and impact.
In re Urethane Antitrust Litig., 237 F.R.D. 440, 452 (D. Kan. 2006). Accordingly, the court
is not persuaded that the possibility of individualized determinations regarding damages

defeats the predominance of common issues on this claim as a whole.

3. Fraudulent Concealment

Defendants also argue that plaintiffs cannot prove fraudulent concealment through
common proof. The court rejected a similar argument by the polyester polyol defendants.
Id. at 452 (finding that common issues will predominate the fraudulent concealment analysis
because “the key inquiry will focus on the defendants’ conduct — that is, what the defendants
did — rather than on the plaintiffs’ conduct”). So, too, here, plaintiffs’ fraudulent
concealment theory rests on the defendants’ conduct in issuing pretextual price increase
announcements. Defendants nonetheless contend that this proof is not “common” because
different members of the proposed class allegedly received different price increase
announcements. They point out that purchasers received price increase announcements only
from the defendants from whom they purchased products and only those announcements that
pertained to the products that they purchased. Even so, the key inquiry will nevertheless still
focus on the defendants’ conduct — that is, what the defendants did — in issuing pretextual
price increase announcements. Thus, the court’s reasoning from the polyester polyol cases
applies with equal force in this set of consolidated cases. See id. (collecting case law on this
issue).
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4. Conclusion Regarding Predominance and Superiority

In sum, the court is satisfied that the key issues plaintiffs will need to prove are
susceptible to common proof on a class-wide basis. These common questions will include
the two issues necessary to establish liability—antitrust injury and impact—as well as
defendants’ alleged fraudulent concealment of the alleged price-fixing conspiracy by issuing
pretextual price increase announcements. It appears that a determination of damages will be
individualized, at least to some extent, and some aspects of plaintiffs’ fraudulent concealment
allegations may require individualized proof. Overall, however, the court is satisfied that
common issues will predominate over questions affecting only individual class members.
For this reason, the court believes that class resolution is superior to other available methods
for the fair and efficient adjudication of this lawsuit. See, e.g., id. at 453 (explaining why a
class action “is by far the best method for resolving the claims at issue in this lawsuit™).
Accordingly, the court finds that the predominance and superiority requirements of Rule
23(b)(3) are satisfied.

B. Typicality

A prerequisite for certification is that the class representatives be a part of the class
and possess the same interest and suffer the same injury as class members. Schlesinger v.
Reservists Comm. to Stop the War, 418 U.S. 208, 216 (1974). Rule 23(a)(3) requires
plaintiffs to demonstrate that the claims or defenses of the class representatives are typical
of the claims of the class members they seek to represent. Rector v. City and County of
Denver, 348 F.3d 935, 949 (10th Cir. 2003).
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Defendants’ first argument that the named plaintiffs’ claims are not typical is similar
to the reasons that they advanced with respect to the predominance and superiority
requirement. They once again rely on their theory that the polyether polyol products are
myriad compounds traded in distinct markets. They point out, for example, that many
members of the proposed class did not buy the same products as other members of the
proposed class. Some members bought only certain types of MDI, some bought only certain
types of TDI, some bought only certain polyether polyol formulations, and some bought only
customized systems. Also, not every defendant sold each of the products at issue, such as
the fact that Lyondell did not sell or manufacture MDI or systems products.

Defendants’ argument is without merit because it is well established that “differing
fact situations of class members do not defeat typicality under Rule 23(a)(3) so long as the
claims of the class representative and class members are based on the same legal or remedial
theory.” Adamson v. Bowen, 855 F.2d 668, 676 (10th Cir. 1988); see also Anderson v. City
of Albuquerque, 690 F.2d 796, 800 (10th Cir. 1982) (noting it is well established that the
claims of all the class need not be identical to those of the named plaintiffs). “Typicality
refers to the nature of the claims of the representative, not the individual characteristics of
the plaintiff.” In re Cardizem CD Antitrust Litig., 200 F.R.D. 297, 304 (E.D. Mich. 2001).
In this case, the named plaintiffs’ claims *“are typical in that they must prove a conspiracy,
its effectuation, and damages therefrom — precisely what the absent class members must
prove to recover.” In re Foundry Resins Antitrust Litig., 242 F.R.D. 393, 405 (S.D. Ohio
2007) (in the context of antitrust claims, typicality is established when the plaintiffs and all
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class members allege the same antitrust violations by the defendants); see also In re Dynamic
Random Access Memory (DRAM) Antitrust Litig., Case No. 02-1486, 2006 WL 1530166, at
*5 (N.D. Cal. June 5, 2006) (collecting case law) (observing that “there is substantial legal
authority holding in favor of a finding of typicality in price fixing conspiracy cases, even
where differences exist between plaintiffs and absent class members with respect to pricing,
products, and/or methods of purchasing products”). “The typicality requirement does not
mandate that products purchased, methods of purchase, or even damages of the named
plaintiffs must be the same as those of the absent class members.” Thomas & Thomas
Rodmakers, Inc. v. Newport Adhesives & Composites, Inc., 209 F.R.D. 159, 165 (C.D. Cal.
2002) (quotation omitted); accord In re Vitamins Antitrust Litig., 209 F.R.D. 251, 261
(D.D.C. 2002); see also In re Potash Antitrust Litig., 159 F.R.D. 682, 691 (D. Minn. 1995)
(“Nor will differing damages, resulting from varied methods of procuring and purchasing the
product, defeat satisfaction of Rule 23(a)(3).”); 6 Alba Conte & Herbert B. Newberg,
Newberg on Class Actions 8§ 18.9, at 30 (4th ed. 2002) (noting the typicality requirement can
be met “even though there were many products sold at varied prices” because typicality
refers to the nature of the claim, “not to the specific facts from which it arose”).

1. Seegott Holdings, Inc.

Defendants also raise more specific arguments as to why they believe each of the
named plaintiffs’ claims are not typical. They contend that plaintiff Seegott is atypical in at
least five respects. First, it was a distributor that purchased all of its TDI, MDI, and
polyether polyols during the class period from BASF. The mere fact that Seegott was a
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distributor does not distinguish it from the putative class plaintiffs’ price-fixing claim
because Seegott’s claim is based on the same legal theory insofar as it was a purchaser of
polyether polyol products during the class period. Consequently, Seegott’s antitrust claim
is typical of the class plaintiffs’ claims because those claims are all based on the allegation
that all purchasers of the polyether polyol products during the class period were injured by
the defendants’ alleged conspiratorial behavior. Thus, the mere fact that Seegott was also
a distributor does not make its horizontal price-fixing claim atypical.

Second, defendants argue that Seegott actually benefitted in some instances from the
price increases because it was paid a commission on certain sales. Defendants’ theory is that
the higher the product price, the higher Seegott’s commission on those products. The thrust
of this argument is that Seegott did not suffer as great of a net loss on its purchases because
of its position in the market. But, the mere fact that Seegott may have been able to offset
some of its antitrust damages with commissions does not negate its allegation that it — like
the class plaintiffs — paid some illegal overcharges for polyether polyol products. In this
respect, Seegott’s price-fixing claim is entirely typical. Inthe seminal case of Hanover Shoe,
Inc. v. United Shoe Machinery Corp., 392 U.S. 481 (1968), the court expressly rejected the
defendant’s argument that the plaintiff could not recover for an antitrust overcharge if that
party was able to pass on the overcharge to others. 1d. at 489. The Court explained that “[a]s
long as the seller continues to charge the illegal price, he takes from the buyer more than the
law allows. At whatever price the buyer sells, the price he pays the seller remains illegally
high, and his profits would be greater were his costs lower.” To illustrate the point,

28




Case 2:04-md-01616-JWL-JPO Document 708 Filed 07/29/08 Page 29 of 37
Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 111

defendants’ argument on this point is based on Dr. Rapp’s affidavit that Paul Seegott testified
in his deposition that on some sales Seegott received a five percent commission. If one were
to assume an illegal overcharge of ten cents per pound on a ten-pound purchase, Seegott
would have suffered damages of one hundred dollars for that particular purchase. Even if
Seegott were paid a five percent commission on the sale of that product (a $5 commission),
that would not fully ameliorate the $100 overcharge. In that scenario, the mere fact that
Seegott may have recouped a portion of this overcharge does not mean that its claim is
atypical because Seegott, just like the other class plaintiffs, was subject to the alleged
overcharge. Courts have expressly rejected similar arguments that a named plaintiff’s
recovery of the overcharge or potential ability to recover the overcharge defeats class
certification. See, e.g., In re Wellbutrin Sr Direct Purchaser Antitrust Litig., Case No. 04-
5525, 2008 WL 1946848, at *6 (E.D. Pa. May 2, 2008); J.B.D.L. Corp. v. Wyeth-Ayerst
Labs., Inc., 225 F.R.D. 208, 216 (S.D. Ohio 2003).

Defendants’ third argument that Seegott’s claim is atypical rests on an exception
carved out in Hanover Shoe where an antitrust plaintiff is able to pass on the entire
overcharge to subsequent purchasers by way of cost-plus pricing. The Court observed that
“there might be situations —for instance, when an overcharged buyer has a pre-existing ‘cost-
plus’ contract, thus making it easy to prove that he has not been damaged — where the
considerations requiring that the passing-on defense not be permitted in this case would not
be present.” Hanover Shoe, 392 U.S. at 494. Defendants suggest that this exception applies
to plaintiff Seegott based on Paul Seegott’s deposition testimony concerning Seegott’s ability
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to implement cost-plus pricing. The court has reviewed Mr. Seegott’s testimony, however,
and it does not establish that Seegott used pre-existing cost-plus contracts with its customers.
He testified that in response to BASF’s price increase announcements Seegott “tried to raise
[its] prices to customers” so that Seegott would still make its margin, but if Seegott could not
get that margin it would “have to walk from the business or . . . take less margin.” His
testimony by no means establishes that Seegott sold the allegedly price-fixed products solely
on the basis of pre-existing cost-plus contracts. See Kansas v. UtiliCorp United, Inc., 497
U.S. 199, 217-18 (1990) (denying application of the cost-plus contract exception where the
defendant gas utility company’s sales to its customers under regulations and tariffs did not
amount to pre-existing cost-plus contracts).

Fourth, defendants argue that Dr. Rapp’s analysis shows that Seegott’s price patterns
for the products it purchased are not price patterns experienced by any other customers. This
argument, too, is without merit. Once again, the critical issue is not whether Seegott was
harmed by the same amount as other purchasers, but whether Seegott’s claims are typical
because Seegott — like other polyether polyol product purchasers — was harmed by the
alleged conspiratorial overcharge.

Defendants’ fifth and final argument that Seegott’s claims are not typical is that
Seegott is subject to a counterclaim by BASF. The Courts of Appeals have held that unique
defenses bear on both the typicality and adequacy of a class representative. See Beck v.
Maximus, Inc., 457 F.3d 291, 296 (3d Cir. 2006) (collecting cases). The challenge presented
by such a defense is that the class representative’s interests might not be aligned with those
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of the class and the representative might devote time and effort to the defense at the expense
of issues that are common and controlling for the class. See id. at 297; see also Hanon v.
Dataproducts Corp., 976 F.2d 497, 508 (9th Cir. 1992) (holding class certification should
not be granted if there is a danger that absent class members will suffer if their representative
is preoccupied with defenses unique to it). Thus, “[a] proposed class representative is not
adequate or typical if it is subject to a unique defense that threatens to play a major role in
the litigation.” In re Milk Prods. Antitrust Litig., 195 F.3d 430, 437 (8th Cir. 1999).

In this case, the nature of BASF’s counterclaim against Seegott gives the court some
cause for concern about whether Seegott is a typical and adequate class representative. The
counterclaim is for $2.4 million for Seegott’s alleged non-payment pursuant to the terms of
its distributor agreement with BASF. Ultimately, however, the court believes that this
counterclaim does not threaten to play such a major role in this litigation that the putative
class plaintiffs will suffer by Seegott devoting time and effort to defending this counterclaim
at the expense of prosecuting the antitrust claim. In fact, this counterclaim is likely to play
only a small role in this multidistrict litigation proceeding for several reasons. First, Seegott
is not the only named plaintiff and, therefore, it would not be able to succumb to negotiating
pressures because it would lack the power to unilaterally settle this case on behalf of the class
plaintiffs. Second, the named plaintiffs are represented by counsel who are experienced and
well versed in horizontal price-fixing antitrust litigation who have shown themselves to be
motivated to obtain meaningful benefits for the putative class. Third, the $2.4 million
counterclaim is dwarfed by the scope and value of this litigation as a whole. For example,
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the named plaintiffs and their representatives have already obtained a $55.3 million
settlement from Bayer. Moreover, one view of the impact of this counterclaim on this
lawsuit is that Seegott has an even greater incentive to show that its unpaid balance is the
result, at least in part, of conspiratorial overcharges in order to reduce, if not entirely
eliminate, the amount that it owes to BASF. For all of these reasons, then, the court is not
persuaded that this is a case where the existence of BASF’s counterclaim against Seegott —
even though it is a sizeable counterclaim — will in any way disadvantage the class as a whole
by shifting the focus of this litigation. In sum, the court is satisfied that plaintiff Seegott’s
claim is sufficiently typical of those of the putative class plaintiffs.

2. Industrial Polymers, Inc.

The court turns, then, to defendants’ arguments that plaintiff Industrial Polymers, Inc.
does not satisfy the typicality requirement. They argue that the claim of Industrial Polymers
is not typical of many class members’ claims because it is an independent systems house.
As an independent systems house, it purchases certain types of MDI, TDI, and polyether
polyols and formulates them into systems. For some systems products, Industrial Polymers
is actually a competitor with defendants, not a customer. Like plaintiff Seegott, however,
Industrial Polymers’ claim is typical of those of other purchasers of the basic chemicals
inasmuch as it allegedly paid conspiratorially inflated prices for those products. The fact that
it is a competitor of the defendants with respect to systems does not render its claim atypical
simply because other class plaintiffs may have been forced to pay overcharges on systems
purchases to the defendants.
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Defendants also point out that Industrial Polymers did not purchase any polyols from
defendants during the class period because it switched its source of supply from BASF Corp.
to non-defendant Arch Chemicals because Arch provided a more consistent source of supply.
Even so, however, Industrial Polymers purchased TDI from defendants. Therefore, it was
subject to the alleged conspiratorial overcharges with respect to its TDI products. Industrial
Polymers’ claim involves the same legal theory and elements of proof as the claims of other
purchasers of polyether polyol products. Therefore, Industrial Polymers has every incentive
to prosecute this claim on behalf of the putative class plaintiffs.

Lastly, defendants seek to characterize Industrial Polymers as a “zero impact”
customer. Their rationale is that the pricing for Industrial Polymers’ TDI purchases appears
to have been constant or declining throughout the class period. Defendants’ logic is that
because Industrial Polymers did not experience price increases during the class period it was
not impacted by the alleged conspiracy. This argument rests on the erroneous assumption
that a horizontal price-fixing plaintiff must show that the prices it paid increased or remained
stable in order for a conspiracy to have existed. The critical inquiry is not whether the
plaintiff’s prices went up or down, but rather whether the plaintiff paid prices higher than the
plaintiff would have paid in a competitive market unaffected by the alleged conspiracy.
Accordingly, defendants’ argument on this point is without merit. Having rejected
defendants’ arguments that Industrial Polymers’ claim is atypical, then, the court is satisfied
that its claim is typical of the class.

3. Quabaug Corporation
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Defendants argue that the claim of named plaintiff Quabaug Corporation is not typical
because Quabaug purchased only systems, and those systems obviously were not
commodities. As explained above in the court’s discussion of the predominance and
superiority requirements, however, plaintiffs’ claim regarding “systems” does not rest on
their nature as commodity chemicals. Instead, it rests on the theory that the artificially
inflated prices of the basic chemicals likewise caused the prices of systems to be artificially
inflated. In this respect, then, Quabaug’s claim is in fact typical of the claims of other
systems purchasers.

Defendants further point out that Quabaug’s prices fell or were fixed by contract
during the class period. Thus, according to defendants, Quabaug is subject to “the obvious
defense that it sustained no impact from the alleged conspiracy because its prices either fell
in response to the alleged conspiracy or its prices were insulated from the alleged conspiracy
by virtue of its contract pricing.” Defendants’ argument that Quabaug’s prices “fell” suffers
from the same flaws in logic as discussed above with respect to Industrial Polymers’ prices.
Simply stated, the inquiry is not whether Quabaug’s prices rose or fell, but rather whether
they were fixed or maintained at supracompetitive levels.

Defendants’ argument that Quabaug’s prices were insulated from the alleged
conspiracy by virtue of its contract pricing is factually inaccurate. The class certification
record establishes that Quabaug initially purchased its system from Huntsman. When
Quabaug received the first price increase letter from Huntsman in January 2001, Quabaug
simply refused to take the price increase. In February 2001, Quabaug began purchasing its
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system from Bayer at five cents per pound less than it had been purchasing from Huntsman.
Quabaug’s representative Michael V. Gionfriddo testified in his deposition that Quabaug
sought out Bayer because the products it had been purchasing from Huntsman were not
meeting its performance specifications. Until April of 2003, Quabaug made its purchases
from Huntsman and Bayer on a “spot” basis. It was not until April 1, 2003, that Quabaug
began purchasing a system from Bayer pursuant to a contract. This was more than three
years into the class period that began on January 1, 1999. Thus, Quabaug’s prices were not
“insulated” (as defendants argue) from the alleged conspiracy during this entire time period,
but rather were negotiated during the conspiracy up until April of 2003. Moreover, the
alleged conspiracy may have impacted the contract price ultimately agreed upon between
Quabaug and Bayer. Accordingly, the court rejects defendants’ arguments and finds that
Quabaug’s claim is typical of those of the putative class plaintiffs.

C. Adequacy of Representation

Rule 23(a)(4) requires that the named plaintiffs must fairly and adequately protect the
interests of class members. To satisfy this prerequisite to class certification, the plaintiffs
must show that their interests are aligned with those of the persons they seek to represent and
that they will vigorously prosecute the class through qualified counsel. Rutter & Wilbanks
Corp. v. Shell Oil Co., 314 F.3d 1180, 1187-88 (10th Cir. 2002). Defendants argue that
plaintiffs Seegott and Industrial Polymers are not adequate class representatives because as
a distributor and a systems house they may have actually benefitted from price increases.
Defendants contend that their interests are therefore antagonistic to those of the other class
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members. For all of the reasons explained above, the court finds defendants’ arguments in
this respect to be without merit. Seegott and Industrial Polymers have the same interests as
the other class members in proving that they were all damaged by defendants’ alleged price-
fixing conspiracy with respect to the polyether polyol products. Furthermore, the court is
satisfied based on its experience to date in this multidistrict litigation proceeding that the
named plaintiffs and class counsel acting on their behalf will prosecute this action vigorously
on behalf of the class. Accordingly, the court finds that Rule 23(a)(4)’s adequacy of
representation requirement is met in this case. Having found that the four Rule 23(a)
requirements as well as the Rule 23(b)(3) requirements are met, then, the court hereby finds
that certification of a class is warranted for plaintiffs’ antitrust claim and related issues in this
multidistrict litigation proceeding.

I11.  Appointment of Counsel

An order certifying a class must also appoint class counsel that will adequately
represent the interests of the class. Fed. R. Civ. P. 23(c)(1)(B), (g)(1). The court must
consider the work counsel has done in identifying or investigating potential claims in the
actions, counsel’s experience in handling class actions and other complex litigation and
claims of the type asserted in the present action, counsel’s knowledge of the applicable law,
and the resources counsel will commit to representing the class. Fed. R. Civ. P. 23(g)(1)(C).
The court is satisfied that the law firms of Fine, Kaplan and Black, R.P.C. and Cohen,

Milstein, Hausfeld & Toll, P.L.L.C. satisfy these criteria and will adequately represent the
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interests of the class as lead counsel. Morris, Laing, Evans, Brock & Kennedy, Chartered
shall continue to serve as liaison counsel.
IV. Notice

Rule 23(c)(2)(B) provides that “[f]or any class certified under Rule 23(b)(3), the court
must direct to class members the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort.” The court
believes that the overwhelming majority of, if not all, class members can likely be identified
through reasonable efforts. To that end, defendants are directed to provide to plaintiffs the
names, addresses, and telephone numbers of all customers who are potential members of the
class on or before August 29, 2008. Also on or before August 29, 2008, plaintiffs shall
prepare and submit to the court for approval an order regarding notice that complies with the

requirements of Fed. R. Civ. P. 23(c).

IT IS THEREFORE ORDERED BY THE COURT that Plaintiffs’ Motion for

Class Certification (doc. 552) is granted.

IT IS SO ORDERED this 28th day of July, 2008.

___ s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

IN RE: )
URETHANE ANTITRUST LITIGATION ) MDL No. 1616
) Case No. 04-1616-JWL
This document relates to: )
The Polyether Polyol Cases )
)
MEMORANDUM AND ORDER

In this multi-district class action, plaintiffs allege that remaining defendant Dow
Chemical Company (“Dow”) conspired with other manufacturersto fix prices for certain
urethane chemical products in violation of the Sherman Act, 15 U.S.C. § 1. This matter
presently comes before the Court on Dow’s motions to exclude testimony by plaintiffs’
liability expert, Dr. John Solow (Doc. # 2392), and to exclude testimony by plaintiffs’
damages expert, Dr. James McClave (Doc. # 2390). The Court has considered the
parties’ briefs, and it also heard oral argument on these motions on November 19, 2012.

For the reasons set forth below, the motions are denied.

l. Governing Standards

In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), the
Supreme Court instructed that district courts are to perform a *“gatekeeping” role
concerning the admission of expert scientific testimony. See id. at 589-93; see also

Kumho Tire Co. Ltd. v. Carmichael, 526 U.S. 137, 147-48 (1999). The admissibility of
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expert testimony is governed by Rule 702 of the Federal Rules of Evidence, which
states:
If scientific, technical, or other specialized knowledge will assist

the trier of fact to understand the evidence or to determine a fact in issue,

a witness qualified as an expert by knowledge, skill, experience, training,

or education, may testify thereto in the form of an opinion or otherwise,

if (1) the testimony is based upon sufficient facts or data, (2) the testimony

is the product of reliable principles and methods, and (3) the witness has

applied the principles and methods reliably to the facts of the case.
Fed. R. Evid. 702.

In order to determine that an expert’s opinions are admissible, this Court must
undertake a two-part analysis: first, the Court must determine that the witness is
qualified by “knowledge, skill, experience, training, or education” to render the opinions;
and second, the Court must determine “whether the witness’ opinions are ‘reliable’ under
the principles set forth” in Daubert and Kumho Tire. See Ralston v. Smith & Nephew
Richards, Inc., 275 F.3d 965, 969 (10th Cir. 2001). The rejection of expert testimony is
the exception rather than the rule. See Fed. R. Evid. 702 advisory committee notes.

To qualify as an expert, the witness must possess such “knowledge, skill,
experience, training, or education” in the particular field as to make it appear that his or
her opinion would rest on a substantial foundation and would tend to aid the trier of fact
in its search for the truth. LifeWise Master Funding v. Telebank, 374 F.3d 917, 928
(10th Cir. 2004). In determining whether the proffered testimony is reliable, the Court
assesses whether the reasoning or methodology underlying the testimony is scientifically

valid and whether that reasoning or methodology can be properly applied to the facts in
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issue. See Daubert, 509 U.S. at 592-93. The Daubert Court listed four factors relevant
to assessing reliability: (1) whether the theory has been tested; (2) whether the theory has
been subject to peer review and publication; (3) the known or potential rate of error
associated with the theory; and (4) whether the theory has attained widespread or general
acceptance. Id. at 592-94. In Kumho Tire, however, the Supreme Court emphasized that
these four factors are not a “definitive checklist or test” and that a court’s inquiry into
reliability must be “tied to the facts of a particular case.” Kumho Tire, 526 U.S. at 150.
In some cases, “the relevant reliability concerns may focus upon personal knowledge or
experience,” rather than the Daubert factors and scientific foundations. Id. (quoted in
Bitler v. A.O. Smith Corp., 400 F.3d 1227, 1235 (10th Cir. 2004)). The district court has
“considerable leeway in deciding in a particular case how to go about determining

whether particular expert testimony is reliable.” 1d. at 152.

1. Motion to Exclude Testimony of Dr. Solow (Doc. # 2392)

Dow seeks to exclude certain opinions offered by plaintiffs’ liability expert, Dr.
Solow. Dow does not contest Dr. Solow’s qualifications as an economist. Dr. Solow
undertook a “structure-conduct-performance” analysis of the alleged conspiracy. Dow
concedes that such a method of analysis is well accepted in this field, but it takes issue
with particular aspects of each part of Dr. Solow’s analysis.

A. Structure Opinion

Dow seeks to exclude Dr. Solow’s opinion that this market involving these

3




Case 2:04-md-01616-JWL Document 2649 Filed 12/21/12 Page 4 of 22
Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 123

products and these alleged conspirators is particularly conducive to price-fixing. First,
Dow argues that that opinion is not helpful to the jury—and thus, is not a proper subject
of expert testimony—because the particular factors cited by Dr. Solow (oligopolistic
market, trade association and industry meetings providing opportunities to conspire,
fungible commaodity goods without product differentiation and without close substitutes,
high barriers to entry, excess capacity) are undisputed and can be understood by the jury.
To that end, Dow points out that this opinion by Dr. Solow does not depend on any sort
of complex economic analysis or even an established method for weighing the factors.*

The Court rejects this argument. Dow does not dispute that the market’s
conduciveness to price-fixing is relevant. See, e.g., In re Flat Glass Antitrust Litig., 385
F.3d 350, 360 (3d Cir. 2004) (fact that industry is conducive to oligopolistic price-fixing
provides evidence of motive to enter into a price-fixing conspiracy). The Court is easily
persuaded that expert testimony would aid a jury to understand why these factors make
a conspiracy easier or give a motive for conspiring. Dow has not cited any authority for
excluding such testimony on this basis.

As a second basis for exclusion of this opinion, Dow argues that it is well-

'Dow does not appear separately to challenge the methodology or reliability of
this opinion to the extent that it relies on a qualitative analysis instead of a quantitative
one. At any rate, such a challenge would not succeed; Dow has not provided any
authority that qualitative analyses are not reliable, and this Court has previous rejected
challenges based on a lack of empirical studies as relating to the weight of the evidence
and not the admissibility. See, e.g., In re Universal Serv. Fund Tel. Billing Practices
Litig., 2008 WL 4382141, at *3, 5 (D. Kan. Sept. 26, 2008).

4
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accepted that these same factors can point to legal parallel conduct, such as with tacit
collusion (instead of illegal express collusion). Again, however, Dow does not cite
authority to support exclusion of this opinion on this basis. Dr. Solow’s opinion is
merely that these factors make a conspiracy more likely and give a motive; it is not that
the presence of these factors conclusively establishes an illegal conspiracy in this case.
Accordingly, there is no basis to exclude this opinion.

Dow also stresses that these same factors existed in 2004, after the conspiracy
period alleged by plaintiffs. The fact that plaintiffs have chosen not to pursue 2004 as
part of the conspiracy, however, does not undermine Dr. Solow’s opinion that the 1999-
2003 period is conducive. After all, as Dow stresses, the fact that a market is conducive
does not necessarily mean that a conspiracy existed, and plaintiffs are free to explain to
the jury why they have decided not to include 2004 in the conspiracy period. This point
regarding 2004 is solely a matter for cross-examination and does not affect the
admissibility of Dr. Solow’s opinion. Accordingly, the Court denies the motion to
exclude Dr. Solow’s structure opinion.

B. Conduct Opinion

Dow next seeks to exclude Dr. Solow’s opinion that certain conduct by the
alleged conspirators is consistent with the existence of an agreement to fix prices. Dow
firstarguesthat Dr. Solow only considered evidence “cherry-picked” by counsel without
considering contrary evidence in forming that opinion. Dow complains that Dr. Solow
effectively weighed the evidence, thereby invading the jury’s province.

5
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The Court concludes that there is no basis to exclude Dr. Solow’s testimony on
this issue at this time. Dr. Solow stated that he did consider the defendants’ witnesses
denials. Moreover, Dr. Solow’s opinion is essentially that particular events, assuming
they occurred, are consistent with a conspiracy. Certainly, he may not give any opinion
concerning the credibility of witnesses or whether a particular event actually occurred,
and Dow will be free to object to any such testimony at trial. Nor may Dr. Solow opine
on the ultimate issue of whether a conspiracy existed here, as plaintiffs acknowledge.
The extent to which Dr. Solow considered the entirety of the evidence in the case is a
matter for cross-examination. The Court cannot say that Dr. Solow’s failure to examine
the entire record renders fatally unreliable his opinion that certain events are consistent
with collusion, and Dow has not provided authority that would require exclusion here.

Second, Dow argues that this conduct opinion is not helpful to a jury because it
is not based on an economic analysis and thus is not sufficiently scientific or technical
as required under Fed. R. Evid. 702. Dow argues that any weighing of non-economic
factors to decide if there was a conspiracy should be left to the jury. The Court rejects
this basis for exclusion as well. Dow has conceded that the structure-conduct-
performance analysis by an economist is well-accepted in this field, and the Court
concludes that it would be helpful to a jury for an expert to put events into an economic
context. Again, Dow is free to monitor Dr. Solow’s testimony at trial to ensure that he
does not simply and impermissibly lend an expert imprimatur to plaintiffs’ position on
disputed facts, but that he instead testifies about how particular conduct relates to price-
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fixing.

C. Performance Opinion

Finally, Dow argues that, in his performance opinion, Dr. Solow has improperly
relied on models and opinions by plaintiffs’ damages expert, Dr. James McClave,
without independently determining that such opinions are sound or reliable. The Tenth
Circuit addressed a similar argument in TK-7 Corp. v. Estate of Barbouti, 993 F.2d 722
(10th Cir. 1993), in which the court held that an expert witness had improperly adopted
the conclusions of a non-testifying expert. See id. at 732-33. In so holding, the court
relied on the facts that the expert witness had no expertise with respect to the projections
he had adopted, he had no familiarity with the other expert’s methods or reasoning, and
there was no evidence of any attempt to corroborate the other expert’s findings. See id.
at 732.

In the performance section of his expert report, Dr. Solow opined that the effect
of the conspirators’ conduct was to maintain prices at a supra-competitive level, as
shown by Dr. McClave’s analysis and as supported by his own analysis of documents
and testimony. Dr. Solow stated that Dr. McClave’s analysis is consistent with own
structural analysis and with established economic theory. Dow points to Dr. Solow’s
testimony that his assessment of performance was based to a large extent on Dr.
McClave’s analysis, that his performance opinion would be incomplete without the type
of analysis done by Dr. McClave, and that he did not have the staff needed to replicate
Dr. McClave’s work. These concessions do not provide a basis for exclusion, however.

7
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Unlike the situation in TK-7, Dr. Solow did not merely adopt opinions formed by an
expert outside his field of expertise. Although Dr. Solow may not have had the
resources to replicate Dr. McClave’s work, there is no indication that the work was
outside his expertise as an economist (in which field Dr. Solow is clearly qualified) such
that he could not understand it. Indeed, part of Dr. Solow’s opinion is that Dr.
McClave’s analysis is consistent with economic theory. Moreover, Dr. Solow also
reviewed Dr. McClave’s models and report and even discussed those with Dr. McClave.
Thus, Dr. Solow has not improperly relied on opinions of another expert.

Moreover, in TK-7, part of the court’s concern was that the non-testifying expert’s
opinion was neither confirmed as reliable by the testifying expert nor able to be tested
by cross-examination at trial. See id. at 732-33. In this case, Dr. McClave’s own
opinions may be challenged in cross-examination at trial.

Dow also challenges the opinion contained in footnote 71 of Dr. Solow’s report,
in which Dr. Solow stated that Dr. McClave’s conclusion that domestic demand for TDI
was a less significant factor in market pricing than cost, capacity, and export demand
was consistent with the structure of the TDI market; and that the marginal demand driver
for TDI was not domestic demand but rather export demand. In the remainder of the
footnote, Dr. Solow gave four examples of documents (with explanations) that supported
his statements. Dow argues that Dr. Solow has improperly attempted to “bless” Dr.
McClave’s treatment of TDI without a sufficient analysis. Again, however, Dr. Solow
has not merely adopted Dr. McClave’s opinion, but has instead formed his own opinion,

8
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based on other materials, consistent with Dr. McClave’s opinion. Dow’s complaints
about Dr. Solow’s analysis go to weight, not admissibility, and are more appropriately
explored in cross-examination at trial. The Court denies Dow’s motion to exclude Dr.

Solow’s performance opinions.

I1l.  Motion to Exclude Testimony of Dr. McClave (Doc. # 2390)

Dr. McClave, a statistician and econometrician, is plaintiffs’ expert on damages
and causation. Dr. McClave created multiple-regression models for prices of the
products at issue, using a forecasting method that employed 1999-2003 as the damages
period and 2004-2008 as the benchmark period. He tested various models to achieve
“fit”, that is, a use of particular variables that would return very accurate predictions for
actual prices in the benchmark period that could then be applied to the damages period.
Plaintiffs rely on Dr. McClave’s analysis to show that prices during the damages period
were supracompetitive, or above those levels that could be expected if based purely on
competition (impact), and to show the amount of that variance (damages).

In its motion, Dow does not challenge Dr. McClave’s qualifications as a
statistician or econometrician for purposes of his regression analysis. Instead, Dow takes
issue with various aspects of the analysis.

A. Decision Not to Include 2004 in the Damages Period

Dow first challenges as unreliable Dr. McClave’s decision to use 2004 as a
benchmark year instead of a damages year. Even though plaintiffs originally alleged a

9
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conspiracy existing from 1999 to 2004, Dr. McClave testified that he made the decision
on his own to remove 2004 from the damages period. As set forth in the pretrial order,
plaintiffs now allege a conspiracy lasting only through 2003. Based on plaintiffs’
changing theory and Dow’s own expert’s conclusions that damages would be severely
reduced using Dr. McClave’s models if 2004 were converted to a damages year, Dow
argues that Dr. McClave’s models are improperly results-driven.

Dow’s arguments about plaintiffs’ decision to change the alleged conspiracy
period do not provide a basis to exclude Dr. McClave’s testimony. Plaintiffs could have
decided to narrow their conspiracy allegation after discovery for perfectly legitimate
reasons, and plaintiffs have offered some of their rationale in their response (lack of
witness testimony supporting a conspiracy in 2004, the departure of key players in the
conspiracy from their companies, public knowledge in 2004 of a government
investigation). Dow’s attacks on plaintiffs’ motives, based on allegedly suspect
circumstances, are more appropriately made at trial; thus, much of Dow’s argument is
irrelevant to the admissibility of Dr. McClave’s opinions. If plaintiffs are able to
produce evidence at trial of a conspiracy lasting from 1999 to 2003, Dr. McClave would
be free to assume those conspiracy years for his modeling.

Dow also argues that Dr. McClave’s decision (on his own) to make 2004 a
benchmark year is based on circular reasoning. Dr. McClave stated that he made that
decision because his modeling showed that 2004 behaved more like a benchmark year
(with the model accurately predicting the prices) than a conspiracy year. Dow argues

10
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that such reasoning is circular, and thus unsound scientifically, because the analysis by
which Dr. McClave determined that 2004 was more competitive than collusive—his
modeling using 2004 as a benchmark year—was itself based on an assumption that 2004
was more competitive than collusive.

The Court rejects this argument for exclusion of the models. Dr. McClave’s final
models use 2004 as a benchmark year because of his decision regarding that year. Dr.
McClave testified that in making that decision, he ran the models both ways, using 2004
as a benchmark year and using 2004 as a damages year, noting along the way that 2004
was better-suited as a benchmark year. He further testified that that determination was
verified by the final results using 2004 as a benchmark year. Thus, contrary to Dow’s
argument, Dr. McClave did not base his decision solely on tests run under an already-
made assumption that 2004 should be a benchmark year. Dow has not responded to this
testimony that Dr. McClave ran the models both ways, except to argue that its own
expert, Dr. Keith Ugone, got different results in running the models with 2004 as a
damages year. The fact of different results does not render Dr. McClave’s decision
unsupported or unsound, however. Indeed, Dr. Ugone testified that he did not offer any
opinion concerning whether 2004 should be a damages year in the modeling. Dow has
not offered any expert evidence suggesting that Dr. McClave made this decision in an
improper way. He has provided a non-circular basis for his decision; accordingly, Dr.
McClave’s models are not inadmissible for the reason argued by Dow.

Dow also challenges Dr. McClave’s reasoning in refusing to use 1994 to 1998 as
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part of the benchmark period, based the direct-action plaintiffs’ allegations of a
conspiracy during that period, while using 2004 as a benchmark year despite class
plaintiffs’ original allegation of a conspiracy that included that year. That decision by
Dr. McClave is not without support, however, as he stated that he also felt that the data
from the earlier period was insufficient. Moreover, criticisms of Dr. McClave’s
consideration of possible taint from a conspiracy of potential benchmark years go to the
weight of his opinions and not their admissibility.

Finally, Dow argues that Dr. McClave failed to disclose in his report the
particular modeling and related data on which he based the decision to make 2004 a
benchmark year. That complaint comes too late, however. Dr. McClave stated his
reason for making 2004 a benchmark year in his initial report, and any objection that his
disclosure regarding that opinion was incomplete should have been raised at that time.
See, e.g., D. Kan. Rule 37.1(b) (motion to compel must be filed within 30 days,
otherwise objection is waived). Moreover, Dr. McClave was asked questions about that
decision in his deposition, and Dow had every opportunity at that deposition to explore
fully the bases for that decision by Dr. McClave; thus, Dow cannot show prejudice from
any failure to disclose bases for Dr. McClave’s opinions. See, e.g., Jacobsen v. Deseret
Book Co., 287 F.3d 936, 953 (10th Cir. 2002) (prejudice and ability to cure are factors
bearing on the district court’s decision whether to exclude expert evidence violating Rule
26(a)). The Court denies Dow’s motion to exclude Dr. McClave’s testimony on this
basis.
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B. Failure to Conduct Out-of-Sample Tests

Dow’s next challenge to Dr. McClave’s models is based on Dr. Ugone’s own out-
of-sample tests to check the robustness or sensitivity of Dr. McClave’s models. Dr.
Ugone would testify that when he ran tests using Dr. McClave’s models but taking out
either 2004 or 2008 from the benchmark period, the models do not accurately predict
prices in the removed year. Dow argues that, based on the fact that the remainder of the
benchmark period cannot accurately predict a sample year in the benchmark period, the
2004 to 2008 benchmark period should not be considered an accurate predictor of prices
in the damages period under Dr. McClave’s models.

Dr. McClave takes issue with this type of out-of-sample testing by Dr. Ugone.
Dr. McClave states that any such robustness or sensitivity testing should involve the
removal only of very small periods of time, randomly selected throughout the benchmark
period, and not a wholesale 20-percent reduction of the benchmark period at either end.
Dr. McClave further states that his models easily pass the proper “bootstrapping” tests
for robustness that he ran.

The Court rejects this basis for exclusion argued by Dow. Dr. McClave did do
testing for robustness of the models, and both Dow in its brief and Dr. Ugone in his
testimony conceded that such bootstrapping tests are commonly accepted tests for multi-
regression models. Dow has not offered any expert opinion that a regression model must
pass robustness tests, let alone that it must pass the particular out-of-sample tests
performed by Dr. Ugone. The fact that another test might yield different results does not

13




Case 2:04-md-01616-JWL Document 2649 Filed 12/21/12 Page 14 of 22
Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 133

provide a basis for exclusion of testimony supported by a test that is admittedly well-
accepted in this field. See Fed. R. Evid. 702 adv. cmtee note (Rule 702 “is broad enough
to permit testimony that is the product of competing principles or methods in the same
field of expertise”) (citing Heller v. Shaw Indus., 167 F.3d 146, 160 (3d Cir. 1999)).

Nor is the Court persuaded by Dow’s argument that Dr. McClave, in effect,
performed out-of-sample testing in making his determination that 2004 should be a
benchmark year (as discussed above). Dow’s argument that that fact undermines Dr.
McClave’s criticism of Dr. Ugone’s out-of-sample testing bears only on the weight of
Dr. McClave’s testimony. The Court denies this basis for exclusion.

C. Failure to Use a Dummy-Variable Model

Dow also argues that, instead of using a forecasting model involving discrete
damages and benchmark periods, Dr. McClave should have used a dummy-variable
model, in which the benchmark period would also include the damages period. Dow
notes that Dr. McClave has used the dummy-variable method in other cases, and it
attacks Dr. McClave’s stated reason for not using the method (the problem of a potential
taint of a conspiracy in the damages period) and his attempts to distinguish his other
cases involving the dummy-variable method from this one.

Again, the Court rejects this challenge based on Dr. McClave’s decision to use
one accepted method over another. Neither Dow nor its expert disputes that the
forecasting method employed by Dr. McClave is a well-accepted method of multiple-
regression modeling. Dr. McClave has stated reasons for his decision not to use the
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alternative method. The fact that use of another method would have yielded different
results does not provide a basis for exclusion. (Otherwise, if Dr. McClave had used the
dummy-variable method, Dow could argue that he should have used the alternative
forecasting method.) Dow’s arguments about which method is superior for use in this
case or whether this case is similar to Dr. McClave’s other cases go only to the weight
of Dr. McClave’s opinions, and not to their admissibility. Accordingly, the Court denies
the motion to the extent based on this argument.

D. Use of Particular Variables

1. TDI EXPORTS
Dow challenges various ways in which Dr. McClave chose variables for his
regression analysis. First, Dow takes issue with Dr. McClave’s use of TDI exports as
a proxy for demand. Dr. McClave stated in his report that the data showed that raw
material cost, capacity, and export demand were significant drivers of price. With
respect to TDI exports, Dr. McClave stated:

The amount of TDI exported annually, as a proxy for demand, was
positively correlated with changes in price. During the benchmark period,
domestic demand was flat or falling and failed to demonstrate a sensible
statistical relationship to price. In conjunction with the costs and capacity
factors described above, TDI exports proved to have a positive and
statistically significant relationship with price, hence are included in the
model as a demand variable.

Dr. McClave further noted that defendants had recognized exports as an important
demand driver for TDI, and he cited two documents to support that statement. He further

stated that data showed that TDI exports represented a large percentage, even exceeding
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40 percent, of overall domestic production. Finally, Dr. McClave referenced Dr.
Solow’s expert report’s opinions concerning TDI market structure and the significance
of export demand.

Dow argues that Dr. McClave does not properly justify using TDI exports as a
proxy for demand other than because it provides the best fit statistically; thus, Dow
argues that Dr. McClave improperly chose this variable by fit alone. In its reply brief,
Dow cites the Federal Judicial Center’s reference manual on scientific evidence for its
statements that a correlation between two variables does not imply causation, and that
spurious correlations should be avoided. Dow also cites the extreme example of models
that had been created to predict the stock market using Bangladeshi butter production,
domestic cheese production, and the population of sheep in the United States and
Bangladesh. Dr. McClave did not use any variable akin to Bangladeshi sheep in this
case, however. Instead he used exports as a proxy for domestic demand, an economic
variable with an obvious relation to the product. Dow has not submitted any expert
evidence indicating that an econometrician, in performing a multiple regression analysis,
may not use exports as a demand proxy in forecasting domestic prices, or that exports
cannot have a sufficient relationship to demand.

Dow does suggest that Dr. McClave, as a non-economist, would not be qualified
to determine (absent a statistical study) that exports could be a sensible or expected
demand driver. The Court rejects thisargument. It isa matter of basic economics, easily
within the expertise of an econometrician (if not lay persons generally), that demand

16




Case 2:04-md-01616-JWL Document 2649 Filed 12/21/12 Page 17 of 22
Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 136

generally has a positive correlation with price for a product. Moreover, Dr. McClave
also referenced the opinion of Dr. Solow, an economist, that TDI exports were a demand
driver. Finally, Dr. McClave relied on documents to support the conclusion that TDI
exports were a demand driver. Dow’s issues with Dr. McClave’s reading of those
documents would go to the weight of Dr. McClave’s opinions, not their admissibility.
The point is that Dr. McClave did have a basis, beyond statistical fit, rooted in general
economic theory and particular documents—a basis confirmed by an economist,
moreover—for using TDI exports as a demand proxy.

Dow further argues that using TDI exports as a demand proxy was not appropriate
in this case. Dow cites certain evidence in attempting to distinguish between domestic
demand and foreign demand, and it argues that exports would not necessarily have
correlated well with domestic price. Again, however, such complaints are better made
in cross-examination of Dr. McClave, and do not show that Dr. McClave’s method was
unreliable in this case. Dow also cites a graph created by Dr. Ugone that appears to
show little correlation between TDI exports and domestic prices. As plaintiffs point out,
however, Dr. Ugone has not done the regression analysis required to determine whether
such a correlation actually exists. Moreover, this graph relates to whether the variable
provides a statistical fit; it is therefore not helpful to Dow’s argument that Dr. McClave
did not justify use of that variable beyond mere statistical fit. Accordingly, the Court
denies Dow’s motion to exclude based on Dr. McClave’s choice of TDI exports as a
variable.
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2. ANNUAL DATA

Dow also complains about Dr. McClave’s use of annual data instead of available
monthly data for certain variables, even though Dr. McClave’s models were broken
down by month. Dow argues that Dr. McClave did not articulate any basis to do so other
than statistical fit. The Court rejects this argument largely for the same reasons
discussed above with respect to TDI exports. Dow has not provided any evidence or
other basis for concluding that sound econometrics would require the use of monthly
data only in these models.

Dow suggests that using annual data leads to the nonsensical result of predicting
prices in January based on data from the rest of the year. Plaintiffs respond that that
result is not nonsensical because purchases of materials always precedes the sale of the
product. Plaintiffs also note that Dr. McClave’s report refers to the volatility of monthly
data. At any rate, Dow’s conclusion that it is nonsensical to use annual data is not an
obvious one scientifically, and Dow has not provided any support to suggest that annual
data could not be a reliable factor for predicting monthly prices. Dow’s expert, Dr.
Ugone, notes in his report that Dr. McClave failed to justify using annual data instead
of available monthly data, but he does not opine that using annual data cannot be

justified.? Dow also points to Dr. Ugone’s analysis showing that the substitution of

?Again, to the extent that Dow is arguing that Dr. McClave should have disclosed
the basis for his decision to use annual data, the Court is not persuaded, as Dr. McClave
addressed the issue in his rebuttal report, and Dow had the opportunity to question him

(continued...)
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monthly data for annual data in Dr. McClave’s models changes the results and in at least
one case Yyields a nonsensical negative sign. Of course, the mere fact that the results
would change does not mean that the use of one set of data was improper. Moreover,
as Dr. McClave suggested in his rebuttal report, the use of annual data provided a better
fit statistically, and the fact that a negative sign resulted for one variable would mean that
the monthly data should not be used.? Dr. McClave also indicated in that report that he
used annual data in at least one case because monthly data was available for only part
of the relevant period, and he did not want to mix annual data with monthly data. Dow
has not provided any expert evidence or other authority to suggest that Dr. McClave did
not employ a proper method in choosing his data. Once again, Dow’s arguments go
merely to the weight of Dr. McClave’s opinions.
3. MOVING AVERAGES

For the same reasons, the Court rejects Dow’s challenge to Dr. McClave’s use of
six- or twelve-month moving averages for some variables. Dow seeks exclusion of Dr.
McClave’s models based on his use of these moving averages solely to increase
statistical fit (while also questioning Dr. McClave’s qualifications, as a non-economist,

to decide whether the use of certain averages makes economic sense). These arguments

?(...continued)
in his deposition.

?In his rebuttal report, Dr. McClave also stated that his tests showed his own
models to be superior statistically to these substitution models created by Dr. Ugone.
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are for cross-examination only, however. Dow does not cite any authority supporting
this argument. Nor does Dow argue that the use of moving averages in general is
improper; for instance, Dow does not take issue with Dr. McClave’s statement that the
use of moving averages dampens the volatility of monthly fluctuations. Dow has
conceded in its brief that “[i]t is commonly accepted within the field of econometrics that
statistical evidence ought to guide specification decisions, so long as it does not amount
to ‘cherry-picking’.” In this case, Dr. McClave has not cherry-picked a particular
variable; rather, he has made a decision about which set of data to use for a particular
variable. Thus, it makes sense that an econometrician would choose between those data
sets based on which one proves a better factor for predicting actual prices, and Dow has

not provided any authority to the contrary.

E. Scope of Opinions

Finally, Dow argues that, even if Dr. McClave’s models are not excluded in their
entirety, he should not be permitted to testify that prices for any particular year are “more
consistent with” either competition or collusion. Dow argues that Dr. McClave is not
qualified to offer such an opinion on liability, and that such an opinion goes to the
ultimate question of the existence of a conspiracy, which must be reserved for the jury.
Plaintiffs respond that Dr. McClave may properly offer opinions concerning not only the
amount of damages, but also the question of impact (that prices charged in the damages
period were supracompetitive, as demonstrated by his models). Plaintiffs insist that Dr.
McClave will not offer testimony about whether meetings or documents show a
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conspiracy, and that his opinions instead assume the existence of a conspiracy for
purposes of his analysis.

The Court denies this portion of the motion at this time. Testimony as outlined
by plaintiffs would be permissible, and Dow has not argued otherwise. Dr. McClave
may properly testify that in particular years actual prices exceeded prices that would be
expected from pure competition, as demonstrated by his regression analysis. The Court
will not ban his use of the word “consistent”—that word could be appropriate if used in
the context that the Court has just described. If Dr. McClave testifies to the effect that
aconspiracy existed at particular times, Dow will be free to interpose an objection at that

time.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant Dow
Chemical Company’s motion to exclude expert testimony by Dr. John Solow (Doc. #

2392) is denied.

ITISFURTHER ORDERED BY THE COURT THAT defendant Dow Chemical
Company’s motion to exclude expert testimony by Dr. James McClave (Doc. # 2390)

IS denied.

IT 1S SO ORDERED.

Dated this 21st day of December, 2012, in Kansas City, Kansas.
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s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

IN RE: )
URETHANE ANTITRUST LITIGATION ) MDL No. 1616
) Case No. 04-1616-JWL
This document relates to: )
The Polyether Polyol Cases )
)
MEMORANDUM AND ORDER

In this multi-district class action, the claim by plaintiff class that defendant Dow
Chemical Company (“Dow”) conspired with other manufacturersto fix prices for certain
urethane chemical products, in violation of the Sherman Act, 15 U.S.C. § 1, was tried
to a jury over a period of four weeks. On February 20, 2013, the jury returned a verdict
in plaintiffs’ favor. Specifically, the jury found that Dow participated in a price-fixing
conspiracy; that the conspiracy caused plaintiff to pay more for chemicals than they
would have absent the conspiracy; that such overpayments did not include any
overpayments prior to November 24, 2000 (the date four years prior to the filing of this
suit); and that plaintiffs suffered damages in the amount of $400,049,039.00.

This matter now comes before the Court on Dow’s motion to decertify the class
(Doc. # 2706) and its post-trial motion for judgment as a matter of law or for a new trial
(Doc. # 2808). For the reasons set forth below, the Court denies both motions. The

Court also modifies the class certified in this case to exclude purchases in 2004.




Case 2:04-md-01616-JWL Document 2879 Filed 05/15/13 Page 2 of 30
Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 143

l. Motion to Decertify the Class

A. Untimely Motion

On July 28, 2008, the Court issued its order certifying a class in this case. On
January 22, 2013—one day before the start of trial—Dow filed a motion to decertify the
class. The Court took the motion under advisement and granted leave to the parties to
supplement the motion and plaintiffs’ opposition in connection with the briefing on
Dow’s post-trial motion.*

Dow purports to base its motion to decertify on events that have occurred since
the Court’s 2008 certification order. Dow’s arguments are based primarily on the
opinions of Dr. James McClave, plaintiffs’ damages expert, who created a model
purporting to show that prices paid during the alleged conspiracy period exceeded those
prices that would have been paid absent a price-fixing conspiracy. Dow has had Dr.
McClave’s expert report, however, since April 2011. All of the issues raised in Dow’s
original brief in support of its motion to decertify could have been raised at least a year
before trial. Dow has not offered any reason why it could not have filed its motion much
earlier and why it instead filed its motion literally on the eve of trial. Reconsideration
of the Court’s certification order at that time or even post trial would cause severe

prejudice to plaintiffs, who prepared for a long and complex trial at great expense and

The Court has deferred issuing a judgment in this case until after the Court’s
resolution of this motion to decertify the class. See Fed. R. Civ. P. 23(c)(1)(C) (allowing
for modification of a class certification order before final judgment).

2
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who might find it much more difficult to assert individual claims at this time.
Accordingly, except with respect to issues based on events occurring at trial or based on
the Supreme Court’s recent Comcast opinion, the Court denies this motion as untimely.
See, e.g., Gortatv. CapalaBros., Inc., 2012 WL 1116495, at *4 (E.D.N.Y. Apr. 3,2012)
(late stage of litigation weighs against decertification; granting the eleventh-hour motion
to decertify, where facts were known for well over a year, would prejudice class
members who have not taken independent steps to protect their rights); In re Sulfuric
Acid Antitrust Litig., 847 F. Supp. 2d 1079, 1083 (N.D. Ill. 2011) (reconsideration of
four-year-old certification order two months before trial after reassignment of the case
to a new judge was inappropriate where issues could have been raised at the time of the
original order; rescinding order would cause undue harm to plaintiffs); Easterling v.
Connecticut Dept. of Corr., 278 F.R.D. 41,44 (D. Conn. 2011) (“A court should be wary
of revoking a certification order at a late stage in the litigation process.”) (citing Woe v.
Cuomo, 729 F.2d 96, 107 (2d Cir. 1984)); In re Scrap Metal Antitrust Litig., 2006 WL
2850453, at *20 (N.D. Ohio Sept. 30, 2006) (“request to decertify the Plaintiff Class
literally on the eve of trial was inappropriate and untimely™).?

The Court further notes that, even if these issues had been raised in a timely

’Dow notes that Fed. R. Civ. P. 23(c)(1)(C) allows for alteration or amendment
of a certification order before final judgment, and it argues that the Court’s certification
order in this case was therefore inherently tentative. That rule, however, does not
sanction untimely motions for decertification based on issues known to the movant for
a long time.
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fashion, they would have failed on their merits. First, Dow notes that under Dr.
McClave’s model, a few class members did not suffer any damages, and Dow argues that
each class member must suffer harm from the alleged conspiracy. The Court agrees with
plaintiffs, however, that all members of the class may be shown to have been impacted
by a conspiracy that elevates prices above the competitive level, even if some members
may have mitigated their damages or otherwise did not suffer damages that may be
quantified. Moreover, Dow has not cited any authority supporting the argument that the
presence of a few “zero-damages” class members necessarily defeats certification. In
fact, caselaw is to the contrary. For instance, the Seventh Circuit has noted that a class
will almost inevitably include persons who have not been injured by the defendant’s
conduct, and that fact (or even inevitability) does not preclude certification. See Messner
v. Northshore Univ. HealthSystem, 669 F.3d 802, 823 (7th Cir. 2012) (quoting Kohen
v. Pacific Inv. Mgmt. Co., 571 F.3d 672, 677 (7th Cir. 2009)). The Seventh Circuit
further noted that a class is too broad to permit certification only if it includes a great
number of members who could not have been harmed by the defendant’s conduct (as
opposed to a great number who ultimately are shown to have suffered no harm). Seeid.
at 824. Indeed, a “fail-safe” class consisting only of members who suffered damages
may be improper because whether the person qualifies as a member then might depend
on whether he has a valid claim. See id. at 825. In this case, plaintiffs have shown
persuasively that only a very small percentage of class members suffered no damages
(particularly considering the class as re-defined, below). Thus, the presence of those few

4
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members does not compel decertification.?

Second, Dow points to the fact that Dr. McClave’s model provided for the
extrapolation of damages for some class members. Dow argues that Dr. McClave
therefore did not show that such members suffered an adverse impact from the alleged
conspiracy. Dow did not seek to exclude Dr. McClave’s testimony on this basis before
trial, however, and Dr. McClave was thus permitted to testify that such members did
suffer impact and damages. Nor has Dow provided any expert opinion at this time to
show that Dr. McClave’s method was unreliable. Again, Dow has failed to support this
argument with any relevant precedent, and the Court is not persuaded that Dr. McClave’s
model was not capable of showing impact and the amount of damages in a class-wide
manner.’

Third, Dow complains that 2004 purchases were included in the class definition
even after plaintiffs abandoned any claim of a conspiracy during that year. As plaintiffs
note, however, any problems from the inclusion of such members within the class are

obviated by modification of the class to exclude those members. Dow opposes such a

*For the same reason, the Court rejects Dow’s argument that decertification is
warranted by the fact that some class members’ claims (those prior to November 24,
2000) failed at trial. The claims were capable of class-wide proof, and Dow has not
provided any authority suggesting that the failure of some claims provides a basis for
decertification post trial.

“The Courtalso rejects Dow’s argument that decertification is appropriate because
plaintiffs failed to prove classwide impact or a basis for aggregate damages at trial. The
Court previously held that these elements were capable of class-wide proof, and Dow has
not provided any basis for reconsideration of that ruling.

5
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modification, but at this stage, such modification is far superior to decertification. See
Woe, 729 F.2d at 107 (“Indeed, it is an extreme step to dismiss a suit simply by
decertifying a class, where a ‘potentially proper class’ exists and can easily be created.”).
As Dow has stressed in seeking decertification, Rule 23 permits alteration of the class
certification order before final judgment. See Fed. R. Civ. P. 23(c)(1)(C). Dow has not
pointed to any significant prejudice from plaintiffs’ failure to seek a modification of the
class definition before trial.* Dow had clear notice of the temporal scope of plaintiffs’
claim well before trial, and the Court actually instructed the jury as if the class included
only purchasers through 2003. Thus, the Court now modifies the definition of the
plaintiff class to exclude the year 2004. See, e.g., Garcia v. Tyson Foods, Inc., 890 F.
Supp. 2d 1273, 1297 (D. Kan. 2012) (modifying class definition post trial) (citing
authority).

Fourth, Dow argues that plaintiffs’ claim of fraudulent concealment presents
individual issues too substantial to allow for class certification. The Court notes that,
because of the jury’s verdict, no such individual issues were considered, and Dow has
not cited any authority suggesting that such issues could nonetheless provide the basis
for post-trial decertification. Moreover, Dow’s argument on this issue has not changed

since the Court’s certification order, and the Court declines to reconsider that order as

¥The Court does not agree with Dow that prejudice arises from the possibility that
2004-only purchasers might now bring individual suits that will escape the MDL
process.
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it relates to this issue.

B. The Supreme Court’s Comcast Opinion

In its reply brief, Dow raised a new argument based on the Supreme Court’s
opinionin Comcast Corp. v. Behrend, 133 S. Ct. 1426 (2013), issued on March 27, 2013.
Specifically, Dow argues that Dr. McClave’s model and opinions do not provide a
proper causal link between plaintiff’s theory of liability and the impact on the class
members, and that impact is therefore incapable of class-wide proof as required for
certification of a class action. This argument, based on Dr. McClave’s expert report, is
arguably untimely, as it could have been raised well before trial. Moreover, Dow failed
to raise this specific argument in either its original brief in support of its motion for
decertification or its supplemental post-trial brief, and the Court would ordinarily refuse
to entertain an argument raised for the first time in a reply brief. Nevertheless, in light
of the intervening Supreme Court decision and the fact that plaintiffs were given an
opportunity to file a sur-reply addressing the Comcast opinion, the Court will consider
the merits of this argument.

In Comcast, which related to the provision of cable-television services, plaintiffs
alleged illegal swap agreements in violation of Section 1 of the Sherman Antitrust Act
and monopolization in violation of Section 2 of that Act. See id. at 1430. Plaintiffs
alleged four different theories of antitrust impact, but the district court accepted only one
of those theories as capable of classwide proof. See id. at 1431. The Supreme Court
reversed the district court’s class action certification on the basis that plaintiffs’

7
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regression model (created by the same Dr. McClave who testified in this case) did not
isolate damages resulting from the sole accepted theory of antitrust impact, but instead
was based on a determination of hypothetical prices in the absence of all of the
anticompetitive activities alleged by the plaintiffs. See id. at 1431-35. Thus, the Court
held that the model failed to establish that damages were capable of measurement on a
classwide basis, and in the absence of another methodology, questions of individual
damage calculations would overwhelm common questions, and plaintiffs could therefore
not establish predominance under Fed. R. Civ. P. 23(b)(3). See id. at 1433.

Dow argues that Dr. McClave’s model in the present case is similarly flawed.
Specifically, Dow notes that in his expert report, Dr. McClave stated that plaintiffs had
alleged an illegal conspiracy to fix prices and to allocate customers, that he had assumed
that those allegations are true, and that he had determined impact to the class from such
activities by determining what prices would have been in the absence of those activities.
Because plaintiffs later abandoned their theory relating to the allocation of customers,
Dow thus argues that, as in Comcast, Dr. McClave’s model cannot provide a proper
causal link between the sole remaining theory (price-fixing) and impact to the class in
the form of supracompetitive prices, because Dr. McClave’s model cannot exclude the
possibility that other prohibited conduct (the allocation of customers) actually caused
prices to exceed competitive levels.

The Court rejects this argument. The key distinction between this case and
Comcast is the stage of litigation involved. In Comcast, the district court certified a class

8
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action based on particular testimony by Dr. McClave, and the Supreme Court found that
testimony insufficient on interlocutory appeal. Inthe present case, Dow did not raise this
issue at the pretrial class certification stage. Nor did Dow raise this issue in attacking
the reliability of Dr. McClave’s methodology in its pretrial Daubert motion, and the
Court concluded that Dr. McClave’s methodology was sufficiently reliable to allow his
expert testimony. Nor did Dow object to Dr. McClave’s testimony at trial on this basis.
Thus, on the present state of the record, Dr. McClave’s methodology is defined by his
trial testimony.

Attrial, Dr. McClave gave his opinion that the conspiracy alleged by plaintiffs—a
horizontal price-fixing conspiracy—impacted nearly every class member because prices
during the alleged conspiracy period exceeded those that would have prevailed absent
that conspiracy, which competitive prices were determined from an analysis of prices
during a post-conspiracy benchmark period. Thus, in his testimony, Dr. McClave did
provide a causal link between the single price-fixing conspiracy alleged by plaintiffs at
trial and the impact to plaintiffs. Although Dow points to Dr. McClave’s initial report,
that report was not in evidence at trial. Dow did not object to his testimony on this basis,
and Dow had every opportunity to cross-examine him about whether the impact on
plaintiffs could have resulted from some other wrongdoing, such as customer allocation.
Neither side presented any evidence at trial of any illegal customer allocation.
Accordingly, there is no basis to strike Dr. McClave’s testimony or to conclude that his
methodology could not provide a proper causal link between plaintiff’s theory of liability

9
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and the classwide impact. Dow’s motion for decertification is therefore denied.

1. Motion for Judgment Based on the Verdict

Dow argues that it is entitled to judgment as a matter of law on plaintiff’s antitrust
claim based on the jury’s verdict. Specifically, Dow argues that plaintiffs alleged a
single five-year price-fixing conspiracy lasting from 1999 through 2003; that the jury’s
award of damages only beginning in November 2000 shows that it did not find a
conspiracy of the five-year duration alleged by plaintiffs; and that plaintiffs’ sole claim
therefore fails. The Court rejects this argument for judgment in Dow’s favor.

Dow essentially argues, without any supporting authority, that plaintiffs were
required to predict, with temporal exactness, the precise conspiracy that the jury would
find. In other words, according to Dow, if the jury decided that the conspiracy did not
exist for even a single day within the alleged conspiracy period, or that plaintiffs
otherwise failed to meet their burden of proof to show a conspiracy and impact and
damages with respect to that single day, then plaintiffs’ entire claim of conspiracy would
fail as a matter of law. Dow has not shown that that position represents the law of
antitrust conspiracy, however, and the absurdity of its premise—that Dow could escape
liability for an illegal antitrust conspiracy because plaintiffs alleged a longer conspiracy
than that found by the jury—convinces the Court that it should not create new law by
adopting Dow’s position. As the Court instructed, the jury was not required to find that
all of the means and methods alleged by plaintiffs were actually used to carry out the

10
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conspiracy; nor was it required to find that each of the alleged co-conspirators actually
participated in the conspiracy. See ABA Model Jury Instructions in Civil Antitrust Cases
at B-4 (2005); see also, e.g., United States v. Suntar Roofing, Inc., 897 F.2d 469, 476
(10th Cir. 1990) (in criminal antitrust case, jury was not required to find conspiracy
involving all of the alleged co-conspirators).

In this case, the jury found that plaintiffs were harmed by an illegal conspiracy
involving Dow for at least a portion of the period alleged by plaintiffs. The fact that
plaintiffs failed to prevail with respect to the entire period does not provide a basis to
award Dow judgment on the entire claim. Accordingly, Dow’s motion is denied with

respect to this issue.

I11. Motion for Judgment as a Matter of Law

Dow seeks judgment as a matter of law based on its argument that the evidence
was not legally sufficient to establish its liability. Judgment as a matter of law under
Fed. R. Civ. P. 50(b) is improper “unless the proof is all one way or so overwhelmingly
preponderant in favor of the movant as to permit no other rational conclusion.” See
Crumpacker v. Kansas Dept. of Human Resources, 474 F.3d 747, 751 (10th Cir. 2007).
In determining whether judgment as a matter of law is proper, a court may not weigh the
evidence, consider the credibility of witnesses, or substitute its judgment for that of the
jury. See Sims v. Great American Life Ins. Co., 469 F.3d 870, 891 (10th Cir. 2006). In
essence, the court must affirm the jury verdict if, viewing the record in the light most

11
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favorable to the nonmoving party, it contains evidence upon which the jury could
properly return a verdict for the nonmoving party. See Bartee v. Michelin North
America, Inc., 374 F.3d 906, 914 (10th Cir. 2004). Conversely, a court may enter
judgment as a matter of law in favor of the moving party only if “there is no legally
sufficient evidentiary basis for a reasonable jury to find for the issue against that party.”
See Sims, 469 F.3d at 891 (citing Fed. R. Civ. P. 50(a)(1)).

A. Classwide Impact and Damages

Dow argues that plaintiffs’ evidence of classwide impact and damages was
insufficient. The Supreme Court has traditionally followed a rule “excusing antitrust
plaintiffs from an unduly rigorous standard of proving antitrust injury.” See J. Truett
Payne Co. v. Chrysler Motors Corp., 451 U.S. 557, 565 (1981). The Supreme Court has
noted that damages issues in such cases “are rarely susceptible to the kind of concrete,
detailed proof of injury which is available in other contexts,” and that a factfinder may
reasonably infer injury from proof of the defendant’s wrongful acts and their tendency
to injury plaintiffs’ businesses. See id. at 565-66 (quoting Bigelow v. RKO Radio
Pictures, Inc., 327 U.S. 251, 264 (1946)). The Court has also noted that a wrongdoer
should not be able insist upon a stricter standard of proof of the injury that it has itself
inflicted. See id. at 566-67. Similarly, in Law v. National Collegiate Athletic
Association, 5 F. Supp. 2d 921 (D. Kan. 1998), the court noted that antitrust plaintiffs’
“burden in proving fact of injury may be discharged by reasonable inferences from
circumstantial evidence,” and that “[a]ny evidence which is logically probative of a loss

12
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attributable to the violation will advance plaintiffs’ case.” See id. at 927 (citing cases).
The court in Law further noted that “[a]s a practical matter, in a class action context,
proof of an effective conspiracy to fix prices will include facts which tend to
establish—perhaps circumstantially—that each class member was injured.” See id.

Moreover, as noted above with respect to Dow’s motion for decertification, the
law does not support Dow’s argument that plaintiffs’ claim fails if they do not show
injuries and damages suffered by each and every class member. See id. (“[T]he fact that
defendant may be able to defeat a showing of causation as to a few individual class
members would not defeat the inference of antitrust injury; the exact amount of injury
to each class member should be treated as an issue at the damage phase of the trial.”).

In this case, the Court concludes that the evidence, taken in the light most
favorable to plaintiffs, was sufficient to establish injury to the class from the alleged
price-fixing conspiracy. As plaintiffs have noted, they introduced evidence at trial that
Dow participated in a conspiracy with other manufacturers to fix prices; that the
conspiracy involved high-ranking executives at the companies who exercised control
over pricing decisions across a variety of products; that the alleged conspirators engaged
in lockstep pricing and price announcements; that such pricing decisions were effective;
that the structure of the industry was conducive to an effective price-fixing conspiracy;
and that prices were supracompetitive during the conspiracy period. This evidence,
which was not limited merely to experts’ opinions, is sufficient to show injury to the
class from the alleged conspiracy.

13
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Dow’s specific arguments to the contrary are unavailing. Dow argues that the
jury’s failure to award damages for the period before November 2000 shows that the jury
rejected Dr. McClave’s model and thus rejected his opinion that the variance between
actual prices and his but-for model could be attributed to the alleged price-fixing. Dow
therefore argues that no reasonable jury could have concluded that the variance post-
November 2000 was attributable only to the wrongful conspiracy. Dow points to its
evidence that the variance could be explained by other factors. The Court rejects this
argument. There was sufficient evidence, including Dr. McClave’s model and
testimony, that the post-2000 variance shown by the model was linked to the alleged
price-fixing. The fact that the jury found that plaintiffs failed to sustain their burden of
proof with respect to one period of time does not necessarily mean that the evidence was
not sufficient to support the jury’s finding of liability with respect to another period. It
cannot be said as a matter of law that the jury rejected Dr. McClave’s entire model;
indeed, the verdict suggests that the jury accepted that model in finding liability and
awarding damages for the later period. The jury may simply have accepted Dow’s
criticisms or alternative explanations with respect to the earlier period without rejecting
Dr. McClave’s model entirely. Atany rate, there was sufficient evidence supporting the
jury’s finding of injury for the post-November 2000 period, and the jury was free to
reject Dow’s arguments with respect to that period.

Dow again cites the Supreme Court’s Comcast decision in its reply brief, but that
opinion is inapposite for the reasons stated above. Dow again points to the two theories
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of liability noted in Dr. McClave’s report, but as previously discussed, Dr. McClave’s
trial testimony was premised on only a single theory of price-fixing. Dow did not raise
this issue in its Daubert motion or otherwise before trial, nor did it object to Dr.
McClave’s testimony on this basis at trial; thus, the evidence came in, and the jury was
entitled to consider it in determining whether the class suffered injury.

Dow also argues that plaintiffs have failed to show classwide injury because Dr.
McClave’s model included damages that had been estimated or extrapolated for certain
class members. The Court rejects this argument. Dow did not challenge the reliability
of this aspect of Dr. McClave’s method of determining injury and damages to the class,
either in its Daubert motion or at trial, and the jury thus heard and could rely on evidence
that the class suffered injury. The fact that plaintiffs did not offer into evidence Dr.
McClave’s underlying data and information relating to every single class member is not
material, Dow has not cited any authority supporting such a requirement, and Dr.
McClave testified that his model showed that nearly all class members suffered
overcharges. Moreover, as noted above, plaintiffs’ evidence of injury to the class was
not limited to Dr. McClave’s testimony.

Finally, the Court rejects Dow’s argument that the amount of damages was not
sufficiently supported by evidence because the jury did not pick a damages figure
specifically mentioned by Dr. McClave. Dow has offered no authority supporting that
argument. As the Court instructed, the jury was entitled to estimate damages, and the
amount of the jury’s award is supported by the evidence. Dr. McClave opined that the
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class suffered damages for the post-November 2000 period in the amount of
$496,680,486. The jury’s reduction of that figure to $400,049,039 could reasonably
have been reached in a number of ways, as the jury could have accepted one or more of
Dow’s arguments attacking that damage figure. For instance, the jury might have
accepted Dow’s arguments with respect to systems and thus decided to exclude Dr.
McClave’s figure for post-November 2000 damages for those products ($68,079,341).
The jury might have accepted Dow’s argument that plaintiffs did not prove that Lyondell
was a member of the conspiracy and thus reduced damages to account for Lyondell’s
approximate 20 percent share of TDI damages. The jury might have decided that the
conspiracy did not exist for the entirety of the post-November 2000 period. The fact that
Dr. McClave did not do the precise mathematical calculations for the jury does not mean
that the verdict was not reasonably supported by evidence.
B. Conspiracy

Dow also argues that the evidence at trial was insufficient to support a finding that
Dow participated in a price-fixing conspiracy. In so arguing, Dow disputes that there
was any direct evidence of a conspiracy; notes that parallel conduct may be expected in
an oligopoly; argues that alleged pricing discussions were not extensive; notes the
contrary evidence by its own expert; and generally argues that the circumstantial
evidence was not enough to tip the scales to allow a reasonable inference that the alleged
wrongful conduct occurred because of collusion.

The Court rejects this arguments and concludes that the evidence was sufficient
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to support a finding of a price-fixing conspiracy involving Dow. The Court addressed
these same arguments at the summary judgment stage, see In re Urethane Antitrust
Litig., 2012 WL 6610878, at *2-8 (D. Kan. Dec. 18, 2012), and that analysis applies
again here. Attrial, plaintiffs presented the following types of evidence: direct evidence
of agreements regarding pricing from Stephanie Barbour, Michele Blumberg, and Gerard
Phelan; testimony regarding pricing discussions involving various executives; parallel
conduct regarding price announcements and price increases; communications, including
those involving prices, at or near the time of that parallel conduct; evidence of efforts to
maintain the secrecy of communications, particularly those involving pricing; evidence
that the alleged conspirators acted in a manner contrary to their interests; expert evidence
that the structure of the industry was particularly conducive to collusion; and expert
evidence that prices were at a supracompetitive level. Thus, plaintiffs’ evidence was not
merely limited to evidence of parallel conduct or to evidence of pricing discussions, and
the totality of the evidence was sufficient to tip the scales beyond evidence that could
reasonably be consistent with competitive behavior and to allow a reasonable inference
of collusion. That same kind of evidence was sufficient to escape summary judgment,
and plaintiffs presented even more evidence at trial that they did at that stage. Moreover,
attrial, the jury was free to judge the credibility of the witnesses, and the jury’s rejection
of the conspirators’ denials was reasonable.

Dow also argues that plaintiffs’ conspiracy theory, as stated by their liability
expert, Dr. John Solow, included an agreement to penalize cheaters within the
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conspiracy, and that plaintiffs failed to provide sufficient evidence of such efforts to
penalize. The jury was not required specifically to find an agreement to penalize,
however, and the Court instructed that the jury did not need to find that all alleged
methods were in fact utilized. Moreover, Dr. Solow testified that he did see evidence of
efforts to penalize, in support of the conspiracy that he testified about, and such
testimony provides any necessary evidentiary support—Dow’s own arguments that such
evidence was weak notwithstanding.

The Court also rejects the new arguments raised by Dow for the first time in its
reply brief. As noted above, such arguments are untimely. Moreover, even if the Court
considered them, it would conclude that they lack merit. Dow suggests that the
circumstantial evidence was insufficient as it related to specific products; as noted in the
Court’s summary judgment order, however, there was evidence to include each of the
four products at issue within the conspiracy. See id. at *9-10. Dow also argues that the
evidence of Lyondell’s involvement in the conspiracy during the post-November 2000
period was insufficient. Such a failure of proof, however, would not require judgment
in Dow’s favor, as the jury could reasonably have found a conspiracy involving Dow and
at least one of the other manufacturers. Finally, Dow argues that there was no evidence
supporting a finding that the conspiracy began on November 24, 2000. The jury made
no such finding, however; it merely indicated that none of its damages included

overcharges from before that date.
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Accordingly, the Court denies Dow’s motion for judgment as a matter of law.*

IV. Motion for a New Trial

A. Verdict Form

Dow also moves for a new trial based on error by the Court.> First, Dow argues
that the Court erred in failing to craft the verdict form to require the jury, in the event
that it found in plaintiffs’ favor, to specify the time period of the conspiracy found, the
conspirators, and the products to which the conspiracy related.® As it did at trial, the
Court rejects this argument. As the Court explained above, the jury was not required to
find that a conspiracy existed for the entire period alleged by plaintiffs. Nor was it
required to find that the conspiracy involved all of the alleged conspirators or products.
A conspiracy to fix prices for any product involving Dow and any other manufacturer
for any period within the alleged conspiracy period would give rise to liability. Dow has

not identified any authority requiring such specific jury interrogatories. Accordingly,

“The jury’s verdict rendered the issue of fraudulent concealment moot; thus, the
Court need not rule on whether plaintiffs’ evidence of fraudulent concealment was
sufficient.

°In a footnote, Dow states, without analysis, that it is entitled to a new trial
because the Court should not have denied its Daubert motions to exclue testimony by
Dr. Solow and Dr. McClave. Because Dow has not supported that basis for a new trial
with any argument, the Court will not reconsider its Daubert rulings.

®Dow also argues that the verdict form should have asked the jury to identify the
particular transactions by class members for which damages were awarded. Dow did not
propose a verdict form with that inquiry or object to the Court’s verdict form on that
basis, however, and it has therefore waived that argument.
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the Court rejects this basis for a new trial.*
B. Instructions

1. Dow argues that the Court erred in instructing the jury. First, Dow argues
that the Court should have instructed that in order to find for plaintiffs, the jury had to
find a conspiracy existing for the entire five-year period alleged by plaintiffs. The Court
has already rejected this argument that the jury could not find a shorter conspiracy than
alleged. Accordingly, the Court concludes that it did not err in refusing to instruct as
urged by Dow. For the same reason, the Court concludes that it did not err in failing to
give such an instruction in response to the question asked by the jury.

2. Dow also argues that the Court erred in the wording of Instruction 14,
which defined the concept of a conspiracy for the jury. Dow argues that the Court
should have given Dow’s proposed instruction, which defined “agreement” as “a
meeting of the minds in which each party makes a conscious commitment to a common
scheme.” The Court does not agree, however, that its instruction misstated the law or

was insufficient. Instruction 14 required that the jury find an agreement to act together

‘Dow argues that the absence of information about which class members were
injured in what amount would lead to an impermissible “fluid recovery,” which Dow
defines as “the distribution of unclaimed or unclaimable funds to persons not found to
be injured.” The case from which Dow takes that definition, however, makes clear that
the prospect of a fluid recovery is not implicated in an antitrust class action where
damages may be determined on a classwide or aggregate basis and there is no danger that
damages cannot be returned to a meaningful number of class members on some
individual basis. See In re NASDAQ Market-Makers Antitrust Litig., 169 F.R.D. 493,
525-26 (S.D.N.Y. 1996).
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and that Dow knowingly entered into that agreement. Dow has not explained how such
language did not make clear to the jury that a conspiracy requires two parties to
consciously commit to a common scheme. Dow has not provided any authority
suggesting that the Court’s instruction improperly stated the law or that Dow’s proposed
language was required. Moreover, the Court does not agree that the instruction’s
statement that a “formal or written agreement” was not required obscures the
requirement of an agreement, as the instruction was rife with references to the required
agreement. The Court denies this basis for a new trial.

3. The Court next rejects Dow’s challenge to Instruction 17, which related
to evidence of competition. Dow argues that competition is a direct defense to a claim
of conspiracy, in the sense that actions taken for competitive, non-collusive reasons are
not illegal, and it further argues that Instruction 17 did not make that sufficiently clear
and in fact suggested that competition might not be a defense. The instruction stated as
follows:

Evidence that Dow and other urethane chemical manufacturers
actually engaged in price competition in some manner has been admitted

to assist you in deciding whether they entered into the alleged conspiracy.

If you find that the alleged conspiracy existed, however, it is no defense

that the manufacturers actually competed in some respects with each other

or that they did not eliminate all competition between them. Similarly, a

price-fixing conspiracy is unlawful even if it did not extend to all products

sold by the manufacturers or did not affect all of their customers or

transactions.

The Court concludes that this instruction adequately states the applicable law. Evidence

of competition may bear on whether a conspiracy existed, and the first sentence so
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instructed the jury. The jury was further instructed, however, that an illegal conspiracy
could still exist even if the participants did compete in some manner. Dow has not
shown why that statement of the law is erroneous. Accordingly, the Court denies this
basis for a new trial.

4. Dow argues that the Court should have instructed the jury that plaintiffs
were required to produce evidence that tended to exclude the possibility that Dow acted
independently. Dow draws that “tends to exclude” language from Matsushita Electric
Industrial Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574 (1986). The Court addressed
that standard in its summary judgment order, as follows:

Dow urges the Court to apply this standard from Matsushita by
examining every piece of evidence to determine whether it “tends to
exclude the possibility” that the alleged conspirators acted independently.
The Supreme Court was making clear, however, that the evidence, as a
whole, must tip the scales, such that a reasonable jury could find in favor
of the plaintiff, before a triable issue is created. That is because, as the
Supreme Court made clear in its footnote, conduct that is equally
consistent with collusion and competition—ambiguous evidence—does
not, by itself, support an inference of conspiracy sufficient to defeat
summary judgment. See also Gibson v. Greater Park City Co., 818 F.2d
722, 724 (10th Cir. 1987) (noting, in applying Matsushita, that evidence
is “ambiguous” if it is “as consistent with the defendants’ permissible
independent interests as with an illegal conspiracy”). Thus, the Court, in
examining class plaintiffs’ evidence of a conspiracy, must determine
whether that evidence is ambiguous, in the sense that it is equally
consistent with collusion and competition, or whether a reasonable jury
could find that a conspiracy existed, either from direct evidence or from
circumstantial evidence that creates a reasonable inference of a conspiracy
(or from a combination of the two).

In re Urethane Antitrust Litig., 2012 WL 6610878, at *3. The Court has already
concluded that the jury could reasonably have found a conspiracy here. The law then
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required the jury to find, by a preponderance of the evidence, that a conspiracy existed,
and the Court so instructed the jury. The Court does not believe that its instructions
improperly stated the law, or improperly relaxed plaintiffs’ burden, by failing to include
the “tends to exclude” language from Matsushita, and Dow has not provided any
authority suggesting that such language was required in the jury instructions.
Accordingly, the Court rejects this basis for a new trial.

5. Dow next argues that the Court erred in refusing to give Dow’s proposed
instruction relating to document retention and destruction. Dow notes that at trial,
plaintiffs stated in their opening that Dow destroyed certain documents despite
complaints raised by Stephanie Barbour, and Dow argued at trial that plaintiffs were
improperly alleging spoliation. Plaintiffs responded at trial that they were not making
a spoliation argument or seeking any sort of instruction providing for an inference that
destroyed documents contained information favorable to their case; rather, they argued
that evidence of document destruction related to efforts by Dow to cover up the
conspiracy. Dow argued at trial that an instruction was required to combat an unfounded
suggestion that Dow acted improperly by destroying documents, when there had been
no evidence that any destruction was improper. Accordingly, Dow proposed the
following instruction:

You have heard testimony that the files of David Fischer and Bob

Wood were subject to the standard and routine application of Dow’s

record retention process after their employment with Dow ended. | am

instructing you that this evidence cannot support a finding or inference of

conspiratorial or other improper conduct.
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You also heard testimony that computer files of Stephanie Barbour

were subject to Dow’s record retention process after her employment at

Dow ended. Under the process, certain files were preserved and others

were not. Those files that were preserved became part of the legal process

in this case. | am instructing you that this evidence regarding Ms.

Barbour’s files cannot support a finding or inference of conspiratorial or

any other improper conduct.

The Court concludes that it did not err in refusing to give Dow’s proposed
instruction. First, plaintiffs’ evidence concerning the destruction of documents was
admitted by the Court. Dow appears to take issue with the Court’s admission of
deposition testimony by Arthur Eberhart concerning the destruction of documents,
arguing that such evidence was irrelevant and unfairly prejudicial. As the Court ruled
at trial, however, evidence that could show an attempt by Dow to cover up its illegal
activities would be relevant. See, e.g., United States v. Curtis, 635 F.3d 704, 717 (5th
Cir. 2011) (acts of concealment are circumstantial evidence of a conspiracy’s existence);
United States v. Fields, 871 F.2d 188, 197 (1st Cir. 1989) (post-conspiracy activity may
be admissible if probative of the evidence of a conspiracy). Moreover, Dow has not
addressed the Court’s ruling that Dow waived any such argument by failing to object to
Mr. Eberhart’s deposition testimony in a timely manner.

Moreover, the admission of this evidence did not require the Court to give Dow’s
proposed instruction, as there was no legal component to this evidence requiring
explanation for the jury. Dow was entitled to rebut this evidence with its own evidence
(to the extent that it had properly designated such witnesses or testimony for trial) and

argument that any document destruction was routine and not for nefarious purposes.
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Dow’s instruction essentially would have invaded the province of the jurors by
instructing them that they should agree with Dow and should not draw the inferences
properly urged by plaintiffs. Such an instruction was clearly improper, and the Court did
not err in refusing to give it.

6. Finally, Dow argues that the Court erred in refusing to give the following
instruction:

During the case you have heard references to an investigation
carried out within Dow during 2004 concerning complaints made by
Stephanie Barbour in connection with the termination of her employment.

You should not speculate about the nature or results or any such

investigation, and the references to that investigation should not play any

part in your consideration of this case.

Dow also complains about the Court’s refusal to give such an instruction during the
presentation of evidence in connection with particular testimony.

Before trial, Dow refused to produce documents relating to a 2004 investigation
on the grounds that such documents were privileged, and the Magistrate Judge allowed
Dow to rely on that privilege on the basis that Dow would not attempt to use evidence
about the 2004 investigation at trial. Then, mere days before trial, Dow attempted to
produce some of those documents and add them to their exhibit list. The Court did not
rule on that request by Dow before trial, other than to prohibit the parties from referring
to that investigation before the Court could make a final determination. At trial, Dow

did not seek to admit the documents in question, and thus the Court was not called upon

to issue a ruling concerning the documents. Instead, Dow repeatedly asked the Court for

25




Case 2:04-md-01616-JWL Document 2879 Filed 05/15/13 Page 26 of 30
Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 167

an instruction as noted above.

The Court concludes that it did not err in refusing to give this instruction. In its
supporting brief, Dow argued that plaintiffs introduced evidence concerning the 2004
investigation, but Dow did not identify any such particular testimony. In its reply, Dow
cites to references in Stephanie Barbour’s testimony to an investigation that would be
conducted of her claims of misconduct, but Dow itself designated such deposition
testimony for use at trial. Dow also cites to deposition testimony by David Fischer about
an investigation, but Dow failed to object to that testimony in a timely fashion. Thus,
Dow waived any argument at trial that objectionable testimony was admitted and that a
curative instruction was therefore necessary. Moreover, when the issue was raised in a
timely manner at trial, the Court refused to allow either side to present evidence
concerning the 2004 investigation.

In summary, the jury heard only a couple of passing references to the 2004
investigation, and that testimony came in without objection. Those references were not
significant enough to create any inference within the jury that the results of a 2004
investigation were adverse to Dow, such that Dow was penalized for its invocation of
its privilege. Thus, no instruction was required as urged by Dow, and the Court rejects
this basis for a new trial.

C. Evidence of Larry Stern’s Immunity Agreement

Dow argues that the Court erred in granting plaintiffs’ motion in limine to exclude
evidence concerning Larry Stern’s agreement with the Department of Justice that granted

26




Case 2:04-md-01616-JWL Document 2879 Filed 05/15/13 Page 27 of 30
Appellate Case: 13-3215 Document: 01019168761 Date Filed: 12/06/2013 Page: 168

him immunity from a criminal antitrust prosecution. Dow argues, as it did in connection
with the motion in limine, that Mr. Stern was able to stay in a lucrative job by avoiding
a criminal investigation; that Mr. Stern therefore had a motive to “embellish” his story
to secure an immunity agreement from the DOJ; and that the evidence of the agreement
therefore bore on the credibility of his testimony that he engaged in improper pricing
discussions with competitors.

The Court concludes that it did not err in excluding this evidence pursuant to Fed.
R. Evid. 402 and 403. Both before trial and in this briefing, Dow was unable to explain
how there was a link between Mr. Stern’s agreement and his credibility at trial. Dow’s
suggestion that Mr. Stern had a motive to “embellish™ his story to the DOJ is pure
speculation, as Dow has no information concerning the terms or conditions of Mr.
Stern’s immunity agreement and his provision of information to the DOJ. In support of
the present motion, Dow cites a general DOJ requirement that a person must admit
participation in a criminal antitrust violation in order to secure an immunity agreement,
but Dow failed to present any such information in connection with the motion in limine
or at trial. Moreover, Dow cannot say whether that general requirement was followed
in Mr. Stern’s case.

In addition, as plaintiffs noted in connection with the motion in limine, Mr.
Stern’s agreement required him to tell the truth. Thus, the Court concludes that Mr.
Stern’s incentive to be truthful in talking to the DOJ was just as strong, if not stronger,
than any incentive to “embellish” or lie at that time. For that reason, the evidence was
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not relevant under Rule 402.

Finally, as the Court ruled at the limine conference, any minimal probative value
of this evidence was substantially outweighed by a danger of unfair prejudice, confusion,
and undue delay. See Fed. R. Evid. 403. Specifically, plaintiffs would have suffered
unfair prejudice from a suggestion (clearly intended by Dow) that Mr. Stern somehow
acted improperly in seeking an immunity agreement or that he lied to gain an immunity
deal, in the absence of evidence to that effect. In addition, the admission of such
evidence would unnecessarily have prolonged the trial and possibly confused the jury,
as parties would then have been forced to litigate and argue about the reasons why a
person might enter into an immunity agreement and the DOJ’s practice in offering such
agreements. In light of Dow’s inability to demonstrate more than speculative relevance,
such a diversion into motive and procedures would have created confusion and delay,
which would have substantially outweighed any minimal probative value.

Accordingly, the Court denies Dow’s motion for a new trial on this basis.

D. Joint and Several Liability

As its final basis for a new trial, Dow argues that the imposition of joint and
several liability in this case, by which Dow is responsible for damages caused by other
members of the conspiracy, violates the Due Process Clause of the Fifth Amendment

because such damages (especially after the statutory trebling) are vastly disproportionate
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to the effects of Dow’s own conduct.®

First, the Court concludes that Dow has waived this defense to joint and several
liability by failing to preserve it in the pretrial order. See Yourenv. Tintic Sch. Dist., 343
F.3d 1296, 1304 (10th Cir. 2003) (defense may be waived if not included in the pretrial
order). Because plaintiffs did not raise this issue of waiver, however, the Court will also
address the merits of this argument.

The Court rejects this argument on the merits. As plaintiffs note and as the jury
was instructed, one member of a conspiracy is responsible for the acts of its co-
conspirators in furtherance of the conspiracy. Thus, all of the damages awarded by the
jury effectively related to Dow’s own conduct. Courts have consistently imposed joint
and several liability in civil antitrust actions. See, e.g., Texas Indus., Inc. v. Radcliff
Materials, Inc., 451 U.S. 630, 646 (1981) (joint and several liability in civil antitrust
cases ensures that the plaintiffs will be able to recover the full amount of damages from
some, if not all, participants). Dow has not cited any authority suggesting that the
imposition of joint and several liability in the conspiracy context may violate the Due

Process Clause. Accordingly, the Court rejects this basis for a new trial.

*The Court rejects Dow’s argument that plaintiffs should not be entitled to joint
and several liability because they failed to request such relief in their complaint.
Plaintiff’s request for joint and several liability was included in the pretrial order in this
case, which superseded the pleadings, see Youren v. Tintic Sch. Dist., 343 F.3d 1296,
1304 (10th Cir. 2003), and Dow has not identified any possible prejudice from the failure
to include that relief in the complaint. Nor has Dow shown that plaintiffs were required
to plead their request for such relief.
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IT IS THEREFORE ORDERED BY THE COURT THAT defendant Dow

Chemical Company’s motion to decertify the class (Doc. # 2706) is denied.

ITISFURTHER ORDERED BY THE COURT THAT the definition of the class
certified in this case is hereby modified to exclude purchases in 2004. Plaintiffs are
ordered to submit, on or before June 14, 2013, for the Court’s approval, a notice of this
modification to be sent to the class members as originally defined. Dow should file any

comments concerning such proposed notice by June 28, 2013.

ITISFURTHER ORDERED BY THE COURT THAT defendant Dow Chemical
Company’s motion for judgment as a matter of law or for a new trial (Doc. # 2808) is

denied.

IT IS SO ORDERED.

Dated this 15th day of May, 2013, in Kansas City, Kansas.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

IN RE: )
URETHANE ANTITRUST LITIGATION ) MDL No. 1616
) Case No. 04-1616-JWL
This document relates to: )
The Polyether Polyol Cases )
)
MEMORANDUM AND ORDER

In this multi-district class action, the claim by plaintiff class that defendant Dow
Chemical Company (“Dow”) conspired with other manufacturersto fix prices for certain
urethane chemical products, in violation of the Sherman Act, 15 U.S.C. § 1, was tried
to a jury over a period of four weeks. On February 20, 2013, the jury returned a verdict
in plaintiffs’ favor. By Memorandum and Order dated May 15, 2013, the Court denied
Dow’s motion to decertify the class and Dow’s motion for judgment as a matter of law
or for a new trial (Doc. # 2879). In that order, the Court also modified the class certified
in the case to exclude purchases in 2004, and it ordered plaintiffs to provide a proposed
notice to the class of that modification. Also on May 15, 2013, the Clerk of Court issued
a judgment in favor of the plaintiff class, including trebling the amount of the jury’s
verdict pursuant to 15 U.S.C. § 15, in the amount of $1,200,147,117.00, with interest at
a rate of 0.11 percent as provided by law.

This matter now comes before the Court on plaintiffs’ motion to amend the
judgment (Doc. # 2885); Dow’s motion to amend the judgment (Doc. # 2897); and

plaintiffs’ motion for approval of their notice to the class and for tolling of the statute of
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limitations (Doc. # 2903). For the reasons set forth below, plaintiffs’ motion to amend
the judgment is granted; Dow’s motion to amend the judgment is granted in part and
denied in part, as set forth herein; and plaintiffs’ motion for approval of the notice and
for tolling is granted.

1. In its motion, Dow makes a number of arguments against the entry of any
judgment against it in favor of plaintiff class based on the verdict issued by the jury. For
instance, Dow argues that the verdict was ambiguous; that an award of aggregate
damages was improper; that individual damage determinations for each class member
were required; that any award cannot be distributed in the absence of jury adjudication
of each class member’s damages; and that Dr. McClave’s model is insufficient and was
rejected by the jury. Dow also argues that the commonality and predominance required
for class certification are lacking. The Court has already rejected these arguments in
denying Dow’s motion for decertification and its motion for judgment as a matter of law
or a new trial. As the Court noted then, any arguments not based specifically on trial
testimony should have been raised much earlier, either at the certification stage, after
receipt of Dr. McClave’s report, or in a Daubert motion. The Court further notes that
Dow failed to argue at trial that the jury could not find aggregate damages or that a
separate trial was required for an adjudication of individual members’ damages.
Moreover, these arguments are not new merely because a judgment has now been
entered or because they are now made in the context of opposing plaintiffs’ plan for
allocation. Finally, Dow has not provided any basis for reconsideration of the Court’s
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prior rejection of these arguments; indeed, Dow has not bothered to address the Court’s
reasoning from its prior orders in once again making these arguments. Accordingly, the
Court denies this aspect of Dow’s motion to amend the judgment.

2. Dow also challenges the judgment’s trebling of the jury’s award of
damages, based on its argument that the jury was required to find damages individually
for each class member, which individual awards could then be trebled. The Court rejects
this argument. Dow has not persuaded the Court that aggregate damages could not be
awarded here, and it has provided no authority suggesting that an aggregate award
should not be trebled in accordance with the clear language of 15 U.S.C. § 15. The
Court thus denies this basis for challenging the judgment.

3. Dow makes only a few comments about the form of the judgment. Both
sides agree that the judgment should be amended to account for settlements reached by
the class with other defendants totaling $139,300,000. Accordingly, both sides” motions
are granted on that issue, and the judgment shall be amended to be in the amount of
$1,060,847.117.00.

4, Dow notes that under Fed. R. Civ. P. 23(c)(3)(B), the judgment in a class
action must include a definition of the class certified under Rule 23(b)(3). Plaintiffs
agree that the judgment should be amended in this way. Accordingly, the judgment will

be amended to include the definition of the class (as presently constituted after
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modification by the Court).

5. Dow argues that the judgment should be amended to include a judgment
in its favor with respect to any transaction prior to November 24, 2000. The jury found
that the injury suffered by the class from the conspiracy involving Dow did not include
any overcharges prior to that date. The Court does not agree, however, that Dow is
entitled to such a judgment as requested. Plaintiffs brought a claim of antitrust
conspiracy, on which it prevailed. The fact that they did not prevail to the full extent of
that claim or recover all of the damages they sought does not entitle Dow to a judgment
on some portion of plaintiffs’ claim. Dow did not assert its own claim with respect to
the pre-November 24 period (for a declaration of no liability, for instance), and Dow has
not cited any authority suggesting that it is nevertheless entitled to a judgment in its
favor for the time period for which plaintiffs did not recover. The Court denies Dow’s
motion for such an amendment.?

6. The final issue with respect to the judgment is plaintiffs’ request that the

'Dow also questions whether the Court approved the form of judgment in
accordance with Rule 58(b)(2)’s requirement of court approval after a verdict with
answers to written questions, like the verdict in this case. The Court did approve the
judgment issued by the Clerk in this case, although that approval was not noted expressly
on the record. To remove all doubt, the amended judgment will include a notation of the
Court’s approval.

’Dow notes that plaintiffs have not opposed this requested amendment in their
brief. The Court does not agree, however, that it therefore should not consider the merits
of this request. Plaintiffs do not have a real interest in this issue, as the requested
amendment would essentially affect only non-parties. Thus, the Court has an
independent duty to consider the proper form of the judgment.

4
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judgment be amended to include approval of plaintiffs’ proposed plan of allocation of
the damages among the class members. See Cook v. Rockwell Int’l Corp., 618 F.3d
1127, 1137-38 (10th Cir. 2010) (judgment was final on class action claim where it
included a plan of allocation that established the formula for the division of damages
among class members and the principles that would guide the disposition of unclaimed
funds). Under plaintiffs’ proposed plan, a particular company (the administrator
previously appointed by the Court for distribution of settlement amounts in this case)
would be appointed as administrator; the damage award would be distributed to class
members on a pro rata basis in accordance with each member’s estimated overcharges
for the period from November 24, 2000, through December 31, 2003, as calculated by
plaintiffs’ testifying expert, Dr. James McClave; the Court would establish and approve
appropriate procedures, similar to those approved for the settlement amounts, for
approval of the proposed final allocation and notice to the class; distribution would not
take place until after any appeal; the costs and expenses of the administrator would be
paid from the judgment fund; and any remaining unclaimed funds would be distributed
to participating class members. In their reply brief, plaintiffs concede that the Court
could also approve a cy pres distribution of unclaimed funds, and they suggest that the
Court would be in a better position to make that determination after the expiration of the
claims period, when the amount of unclaimed funds will be known.

Dow attacks plaintiffs’ proposed plan of allocation as an improper adjudication
of individual members’ damages, which Dow argues must be performed by a jury. The

5
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Court has already rejected that argument, both as untimely and on the merits. In
addition, although Dow has an interest in making sure that the judgment against it is
proper, the Court agrees with plaintiffs that Dow has no interest in the particular manner
in which the total damages found by the jury are distributed among the class members.
See, e.g., Allapattah Servs., Inc. v. Exxon Corp., 333 F.3d 1248, 1258-59 (11th Cir.
2003) (Supreme Court precedent “suggests that a defendant has no interest in how the
class members apportion and distribute a damage fund among themselves”) (citing
Boeing Co. v. Van Gemert, 444 U.S. 472, 481 n.7 (1980)); Six (6) Mexican Workers v.
Arizona Citrus Growers, 904 F.2d 1301, 1307 (9th Cir. 1990) (“Where the only question
is how to distribute the damages, the interests affected are not the defendant’s but rather
those of silent class members.”).

The Court concludes that plaintiffs’ proposed plan for the distribution of the
damages is reasonable and appropriate, and the judgment shall be amended to
incorporate that plan. That plan establishes the method for distribution of the damages,
leaving only a mechanical application for the administrator. Thus, the Court concludes
that the resulting judgment will be final under the requirements discussed by the Tenth
Circuitin its Cook opinion. See Cook, 618 F.3d at 1137-38. Moreover, the Court agrees
with plaintiffs that any final determination concerning the disposition of unclaimed funds
should be left until the expiration of the claims period. See, e.g., In re Universal Serv.
Fund Tel. Billing Practices Litig., 2013 WL 2476587 (D. Kan. June 7, 2013)
(determining whether to distribute unclaimed funds to participating class members or to

6
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order a cy pres distribution). Accordingly, plaintiffs’ motion to amend is granted to that
extent.’

7. As noted above, when the Court modified the definition of the class to
exclude 2004 purchases, it ordered plaintiffs to submit a proposed notice to the class of
that modification. In moving for approval of their proposed notice, plaintiffs have also
requested an order tolling the statute of limitation for claims based on 2004 purchases,
for a period extending from May 15, 2013 (the date of the modification order) to 60 days
after the mailing of the notice. Dow concedes that courts have allowed for such periods
of tolling after decertification, and it states that it does not oppose tolling for the
requested period. Accordingly, the Court orders that the statute of limitations for claims
by former or present class members based on 2004 purchases is hereby tolled for the
period from May 15, 2013, to 60 days after the mailing of the notice approved in this
order.

Dow does take issue with language in the proposed notice suggesting that the
statute of limitations for such claims was tolled for some period prior to May 15, 2013,
as Dow seeks to reserve the right to argue in the future that there was no such tolling

under the American Pipe doctrine. Plaintiffs have agreed to remove such language from

*Plaintiffs also moved that the judgment be amended to include a confirmation of
their right to an award of their costs, including attorney fees, pursuant to 15 U.S.C. § 15;
in their reply brief, however, plaintiffs have effectively withdrawn that request by their
agreement with Dow that any such issue should be addressed after any appeals are
resolved.
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the notice, and they have submitted a revised notice with that change. The Court
approves that revision by plaintiffs and the language in that proposed notice relating to
this tolling order.

8. Finally, Dow opposes the notice as proposed by plaintiffs on the ground
that it does not set out the circumstances relating to the Court’s ultimate modification of
the class definition. Dow would include various statements that would set forth Dow’s
position with respect to plaintiffs’ abandonment of a claim that would include 2004
transactions. The Court agrees with plaintiffs, however, that the circumstances giving
rise to the modification should not be included in the notice. Such exclusion avoids any
risk of including argument by Dow (with the Court’s apparent imprimatur) in the notice.

The Court has reviewed the revised notice proposed by plaintiffs, and it finds that
notice to be reasonable and proper. Accordingly, the Court approves the revised notice
submitted by plaintiffs, and plaintiffs are ordered to send that notice to former and

present class members forthwith.

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiffs’ motion to

amend the judgment (Doc. # 2885) is granted.

ITISFURTHER ORDERED BY THE COURT THAT defendant Dow’s motion
to amend the judgment (Doc. # 2897) is granted in part and denied in part, as set forth

herein.
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IT IS FURTHER ORDERED BY THE COURT THAT plaintiffs’ motion for
approval of its class notice and for tolling of the statute of limitations is granted. The
statute of limitations for claims by former or present class members based on 2004
purchases is hereby tolled for the period from May 15, 2013, to 60 days after the mailing
of the notice approved in this order. Plaintiffs revised proposed notice to former and

present class members is hereby approved.

IT IS SO ORDERED.

Dated this 26th day of July, 2013, in Kansas City, Kansas.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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STATUTORY ADDENDUM
Fed. R. Civ. P. 23(a), (b)(3)
Fed. R. Evid. 702
Sherman Act, 15 U.S.C. § 1

Clayton Act, 15 U.S.C. § 15(a)
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Federal Rules of Civil Procedure Rule 23. Class Actions

(a) Prerequisites. One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests of the
class.

(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is
satisfied and if:

* * *

(3) the court finds that the questions of law or fact common to class members
predominate over any questions affecting only individual members, and that a class
action is superior to other available methods for fairly and efficiently adjudicating
the controversy. The matters pertinent to these findings include:

(A) the class members' interests in individually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy already
begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of the claims in
the particular forum; and

(D) the likely difficulties in managing a class action.

* * *
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Federal Rules of Evidence Rule 702. Testimony by Expert Witnesses

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.
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15 U.S.C.A. 8§ 1. Trusts, etc., in restraint of trade illegal; penalty

Every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several States, or with foreign nations, is
declared to be illegal....
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15 U.S.C.A. § 15. Suits by persons injured
(a) Amount of recovery; prejudgment interest

Except as provided in subsection (b) of this section, any person who shall be
injured in his business or property by reason of anything forbidden in the antitrust
laws may sue therefor in any district court of the United States in the district in
which the defendant resides or is found or has an agent, without respect to the
amount in controversy, and shall recover threefold the damages by him sustained,
and the cost of suit, including a reasonable attorney's fee....
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