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Paramouwt FiLm DistribuTing Corp,,
Loew’s IncorPoRATED, RKO PioTures, INc.
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CORPORATION, [tespondents

On Writ of Certiorari to the United States Court of Appeals
for the Fourth Circuit

BRIEF FOR THE PETITIONER

OPINION BELOW
The Opinion of the United States Court of Appeals for
the Fourth Cireuit (R. 345-361) is reported at 201 F. 24 306.
JURISDICTION

The Judgment of the Court of Appeals was entered on
January 5, 1953 {(R. 361). The petition for a writ of certi-
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orari was filed March 9, 1953, and was granted on May 23,
1953. {SR. 93)." The jurisdiction of this Court rests upon
28 U.S.C. 1254 (1).

QUESTIONS PRESENTED

1. Whether, under the admifted or undisputed faecis in
this case, the Distriet Court erred in refusing to direct a
vardiet for pelitioner as a matter of law.

2. Whether the Disirict Court erred in failing adequately
to explain the background, scope and significance of the Par-
amount Case and its impact on the instant case, and in neg-
ativing the benefits of Scetiou 5 of the Clayton Aect by in-
structing the Jury that petitioner still had to prove con-
spiracy because the present factnal situatiou had not been
before the Court in {he Paramount Case.

STATUTES INVOLVED

Petitioner brought suit onder Sections 4 and 16 of the
Clayton Aet (38 Stat. 731; 15 U.S.C. Sec. 14, 26) for allezed
violations of Sections 1 and 2 of the Sherman Act (38 Stat.
209; 15 U.8.C. Sec. 1 and 2). Section 5 of the Clayton Act
(38 Stat. 731; 15 U.S.C. Scc. 16) enumerates the benefits
afforded private plaintiffs from Government antitrust liti-
gation. The pertinenl provisions of these Statutes are set
forth in the Appendix, rfra, pp. 61-62.

STATEMENT

On March 20, 1950, petitioner, a Maryland corporation,
filed suit under the antitrust laws against the eight largest
motion picture producers and distributors in the United
States, seeking iujunctive relief as well ay monetary dam-
ages for loss incurred as a result of respondent’s refusal
to license first-rnn motion pictures to petitinner's theatre,
located in the [City of Baltimore, during the period from

' The designation ‘‘SR’ in this brief refers to the supplemental
record filed herein by respondents. All other record references;
designated ‘“I}"’, refer to the record filed by petitioner.
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February 1949 to March 1950.° Petitioner asserted that
the eight respondents, respectively called Paramount,
Loew’s, RKO, Fox, Warner, Universal, United Artists, and
Columbia, had conspired with each other to dominate and
and eontrol the distribution and exhibition of motion pie-
tures in Baltimore and elsewhere It was alleged that the
discrimination against petitioner was the produet of a na-
tionwide conspiracy found to exist among the same dis-
iributors m Undfed States v. Paramount Pictures, I'ne.,
et al., 66 F. Supp. 323 (1946); 70 F. Supp. 53 (1947); 334
U. S. 131 (1948) ; 85 F. Supp. 881 (1949) {SR. 1-7)

The case was tried before a jury und resulted in a verdiet
for the respondents (R. 290n). Petitioner appealed to the
Court of Appeals for the Fourth Circuit on the following
grounds, inter alia: (1) that the Trial Court should
have directed a wverdiet for petitioner as a matter of
law on the issue of conspiracy sinee the undisputed and un-
controverted cvidence, ecoming largely from respondents,
was susceptible of no other conclusion than that respond-
ents deliberately and uniformly participated in a course of
conduct which restrained trade, particularly when sunch
course of eonduet was viewed against the findings and de-
cision in the Paramount Case, supra; and (2) that the Trial
Court failed fo reconstruet adeqnately for the jury the pur-
rose, scope and effect of the judgments iu the Paramount
case and rejected all requests for instructions submitted by
petitioner in accordance with the procedure established hy
this Court in Ewmich v. General Motors Corporation, 340
U. 8. 558 (1951), for the purpose of explaining the effect of
the rulings in the Paramount case.

The Court of Appeals rejected both contentions and af-
firmed the judgment below (R. 345-361). Oun the question
of conspiracv the Court held that there was evidence to

¢ A second eause of action sought damages for losses suffered as
a result of discriminatory practices 1o which petitioner’s theatre
had been suhjeeted even on the first subsequent run which it was
aranted. Questions relating to this phase cf the case have not
heen raised here,
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support both of the inferences drawn by the opposing
parties and hence an issue was presented which was prop-
erly submitfed to the jury for decision (R. 356). On the
question of instructions relating to the Poramount judg-
ments the Couril found nothing detrimental in those given
(R. 360-361}.

1. The Situation Relating 2o Firs:t-Run
Exhibitions in Baltimore

First-run produet of respondent companies for years has
heen divided among cight theatres located in the downtown
section of Baltimore {R. 2a-6a). Loew’s has operated two
.of these hiouses, the Century, seating 3000, and the Valencia,
seating between 1600 and 1800. The Valencia is an up-
stairs theatre used principally as a move-over house, that
is, pictures are moved directly from first-run in the Century
to the Valencia without any clearance, These two houses
exhibit all of Loew’s product, half of Universal and some
United Artists (R. 2a-4a}. Warner Bros. Circuit Munage-
ment Corporation operates the Stanley which seats 3200
and cxhibits all of Warner’s and half of Paramount’s prod-
net (. 3a-4a).

The other five theatres are owned by independent ex-
hibiters. For many years there has been no change in the
divigsion of product as among them., The Keith, operated
hy Mr. Schanberger, seats 2200 to 2400 and plays half of
Universal, half of Paramount, and whatever clse it can
pick up. The New Theatre, owned by Mr. Mcchanie, seats
1300 and has exhibited exclusively Fox pictures for twenty
vears, The Hippodrome, owned by Mr. Rappaport, seats
1800 to 2000, and exhibits RKO and Columbia pictures. In
1949, Rappaport opened the Town Theatre and therealter
split RKO and Columbia pictures formerly played only at
the Hippodrome between the Town and Hippodrome. The
Mayfair, owned by Mr. Hicks, seats 800, Althongh it is
located next door fo the Stanley the Mavfair has never been
able to sceure a continuous flow of product from any re-
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spondent company. 1t has operated largely with so-called
“*slough’ or second grade pictures and films of smaller
producing companies such as Republic (R. 2a-6a).
Through the years no respondent company licensed its
first-run product to any theatre except the eight down-town
theatres described above. (R. 6a). '

2. Suitability of Crest for Firsi-Run Exhibitions

Early in 1947, petitioner’s president, Mr. Myerberg, and
his brothers, purchased a fifteen acre tract of land at Reis-
terstown Road and Rogers Avenue in the City of Baltimare.
They buili more than fifty homes on that portion of the
iract zoned for residential purposes, all of which were sold
before compietion. Since the commercial life of Baltimore,
like that of most large cities, was no longer centered ex-
clusively in the downtown area, the brathers decided that
this particular intersection would support a first-class com-
mercial development. They, therefore, undertook the con-
struction of what is now known as the Hilltop Shopping
Center. The Crest Theatre was built as a part of the shop-
ping center. A population survey disclosed that approxi-
mately 105,000 pcople lived in the immediate vicinity and
that the neighborhood was growing rapidly. (R. 7a-9a).’

The Cresi Theatre, built and equipped at a cost of over
$460,000, is located six miles from the nearcst downtown
theatrc. The seating capacity is 1600 on the first floor with
accommodations for 100 more in the loges. It has many in-
novations. For example, the projection baoth is hidden
tlius elirninating both noise and direct small beam light from
the projection machine. It was the first theatre to have a
television lounge. This lounge seats 100 pcople who may
view television projected on a screen 6 by 9 feet. Free park-
ing space capable of accommodating 400 cars is available
in front, at the side, and in the rear of the theatre. Addi-
tional parking space is rvailable on streets surrounding the
theatre. The seats ave staggered so as to give each patron

3 By 1951 it had increased to 125,000 (R. 119a).
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an unobstructed view of the screen and the rows are spaced
apart sufficiently to allow ample knee roomm. The decora-
tions and appointments are most luxurious. The projection
and air-conditioning equipment are the finest obtainable.
One of the best examples of carved glass in the entire coun-
try is found in the front bay of the theatre over the mau-
quee. The theatre was built so as to handle large crowds
comfortably and to accommodate first-run feature pictures
(R. 50a-53a).

The qualifications of the Crest are not disputed. It re-
ceived the International Award of the ‘‘Exhibitor NMaga-
zine,”” a well-known trade paper in the motion-picture in-
dustry, as one of the finest theatres constracted in the west-
ern hemisphere in 1949. The award was presented to JMr.
Myerberg by Governor McKeldin of Maryland at public
ceremonies (R. 53a).

In addition to recognition by independent persons in the
industry the merits of the Crest Theatre were recognized
by respondents. Thus, H. J. Martin, Universal Branch
Manager, wrote that he had seen the Crest and that it was
all Mr. Myerberg had claimed from the standpoint of ap-
pointments and eapacity (R. 26a). A. C. Benson, Para-
mount’s branch manager, wrote the home officc that the
Uptown Theatre (a neighborbood Baltimore house) was one
of the finest theatves in the country and that the Crest was
‘‘equally as beauntiful and is larger than the Uptown” (R.
64a). J. B. Brecheen, RKQO branch manager, wrote his
home office that the Crest will compare very favorably with
Mr. Rappaport’s new Town Theatre, a downiown house
(R. 22a).

High ranking officials of RKO, Paramount, Universal and
Columbia agreed that if the Crest had been located down-
town it would have had acecess to first-run pictures. For
example, William Zimmerman, an assistant {o the Viee
President of RKQ in eharge of domestie distribution and
who also assists the President of that ecompany in the forms-
ulation of distribution policy, testified that if the Crest was
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located in the downtown area of Baltimore it would have
the right of access Lo first-run piclures, that it would be of-
fered a competitive opportunity, and that it had been denied
aceess to RKO pictures first-run only beeause it was located
outside the downtown area. (K. 145a-146a). I'red Myers,
Eastern Division Sales Manager of Uuwniversal, testified
categorically that had the Crest been located downtown it
would have been granted access to first-run Universal I’ic-
tures (R. 210a-211a). Suntlav testimony was given by
Edwuard K. O'Shea, Assistant General Sales Manager of
Paramount, and formerly Eastern and Southern Division
Sales Manager for TLoew’s (R. 219a),' and by George
Josephs, the Assistunt to the General Sales Manager of
Columbia (R. 206a). Robert Smeltzer, District Manager
for Warner, Linted that the Crest even in its present loca-
tion might have been able to license first-run day and date
pictures if Warner had owned 1t. (R. 166a-167a).

3. Efforts of Petitioner to Secure First-Run Film

In January 1948, before ground had been broken for
erection of the Crest, Mr. Myerberg visited cach of vespond-
ents’ branch offices in Washington, D.C., informed them of
his plans, deseribed the theatre, 1ts size and appointments,
and sought first-run pietures. Each branch manager ad-
vised him that it was ecompany policy not to discuss or give
consideration to such requests until the theatre was built;
that after the theatre was completed they would consider
film for it. (R. 10a). |

In Qctober 1948 when the Crest was under roof, Mr.
Myerberg rveturnad to Washington, D.«C. and rencwed his
request for first-run product. IHe was advised that such
matter must he decided by the home offices in New York;

4 Mr. (’Shea testified also that a city of 100,000 was certainly
capable of supporting a first-run theatre (R. 216a). Mr. Myer-
berg had previously testified that the area served by the Crest had
a population of 105,000 at the time of construction (Ti. 9a) which
had inereased to 125,000 by 1951 (R. 119a).
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that he should write a letier selting out his request, which
would be forwarded to New York for deeision {(R. 12a).
Thereupon, Myerberg wrote identical letters 1o each re-
spondent, describing the theatrc and its special qualifica-
tions and requesting access to first-run pictures. The letter
to Warner is illustrative (R. 13a-15a).

The branch managers of Warner and T.oew told Myerberg
that he couldn’t cxpeet to secure their first-run since they
owned their own theatres in Baltimore and that it was their
policy throughout the United States to play their own pie-
ures first-run in their own theatres (R. 11a; 17a).® All
braneh managers expressed surprise that Myerherg should
geek first-run pietures for a theatre located outside of the
downtown area of the city since it was the general practice
i the industry to limit first-run showings to theatres in
downtown areas (R. 60a, 145a-146a, 160a, 182a-183a, 218a,
233a).

Myerberg engaged in voluminous correspondence with re-
spondents from Oectober 1948 until tbe (rest opened on
Febroary 26, 1949. (R. 17a-49a; 56a-80a). He was admit-
tedly stalled by RIKO (R. 48a), and United Artists and Co-
lnmbia never replied (R. 28a). Te was able to see top of-
ficials of only tbrec companies, TPox, Universal and REKO.
All his requests met with uniform refusal. (R. 29a, +ia-
45a, 0a).

* The evidenee introduced in the Paramount case showed that the
Century and Vaieneia were operated hy Loew but owned only 50%
hy Loew with the other 50% owned by United Artists Theatre
Circnit, Tne. Appendix to Government’s Brief, p. 225, footnote
14, Exhibit 214, United Stales v. Paramount Pictures, Inc., of ol
334 U. S. 131. In speaking of such joint ownerships this Court
said that the resnlt was to eliminate competition pra tanfo both in
the exhibition and in the distribution of feature films because the
parties naturally would cirect the films to the theatres in whaose
earnings they were interested. It said: ‘‘The practices were bald
efforts to substitute monopoly for competition and to strengthen
the hold of the exhibitor defendants oo the industry by alignment
of competitors on their side. Clearer restraints of trade are diffi-
cult to imagine.” (334 11.8. 131, 149).
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Myerberg made specific offers {0 Universal, RKQO, Colum-
hia, and Paramount for particular pictures for first-run
cxhibition. These offers included substantial guarantees
of film rental and a readiness to post certified checks. Such
offers were eifher rejected or ignoved (R. 45a, 35a, 584,
T7a, 78a, 80a, 81a, B2a).

During ihe trial Myerberg offered Fox $15,000 for an
extended first-run of the picture ‘‘Diplomatic Courier?’
which was aceepted by Mr, Lichtman, Direetor of Distribu-
tion for Fox wlio was then on the witness stand {R. 174a).
However, when Myerberg’s certified check for that amount
was tendered the following day it was rejected (R. 205a-
206a). )

Petitioner opened February 26, 1949, by exhibiting, un-
der protest, pictures on first subsequent run. Therecafter,
he continued his efforts to sceure first-run produet by en-
gaging eounsel who, for another six months, corresponded
directly with the home offices of all respondents in a further
unsuccessful attempt to secure first-run film. (R, 59a, 79a-
81a, 84a-92a). Suit was then filed.

Since the Crest is located six miles [rom the nearest
downtown first-run theatre, petitioner was of the opinion
that the Crest was too far out to be considered in substan-
tial competition with the downtown thentres. Hence, at all
times, petitioner has been ready and willing to exhibit re-
spondents’ pictures on first-run day and date with any of
the downtown houses, and to pay the same film rentals for
a day and date or an exclusive fArst run. Bul since re-
spondents insisted that the Crest was or would be in sub-
stantial competition with the downtown theatres, petitioner
has always been willing to negotiate or hid competitively
against the downtown theatres for the right to exhibit
pictures on an exclusive first-run (R. 902-95a).
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4. Reasons Offered by Respondenis for Uniform Rejection

of Petitioner’s Requests for First-Hun Product

Respondents uniformly denied petitioner an opporiunily
to compete for first-run produnet but uniformly granted
petitioner first subsequeni run (R. 50a). Not a single
home office executive with ultimate responsibility for mak-
ing the decision saw the Crest before it was uniformly de-
nied first-run and nniformly granted first subsequenti-run
pictures (R. 50a).

The chief reason advanced by each respondent for denial
of first-run produet to petitioner was the existence of a
nationwide policy which had bcen in existenee for many
vears under which, with minor exceptions noted herein-
after, the licensing of films for first-run exhibition was con-
fined to the downtown area of cities.

William Zimmermaun, the Assistant to the Vice-President
of RKO in charge of domestie distribution, and who also
assists the President of RKO in the formulalion of dis-
tribution policy and in the handling of exhibitor relations,
testified that it was the policy of his company to deny ac-
cess to RK(Q) pictures to theatres located outside the down-
lown area in all cities, including Baltimore, and that {his
policy was applied regardless of how fine the neighborhood
theatre might be. (R. 145a-146a, 150a).

Robert Smeltzer, District Manager for Waraer, testified
that wherever possihle his company confined the licensing
of first-vun films to downtown areas; that such is the gen-
eral policy of the company nationwide; that such policy is
pursued wherever possible and every effort is made 10 fol-
low such a policy; that insofar as the application of the
Crest for first-run product was concerued he difdn’t have to
take the matter nup with the New York cxeculives hecause
of the existence of such policy (R. 164a-163a).

Alexander Lichtman, Director of Distribution for Fox,
testified that he was one of those who took part in estab-
lishing nationally the practice of the industry of confining
the licensing of first-ruu films to downtown areas. He
stated that the theory of distribution of feature films from
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its ineeption was to have a representative first-run theatre
in each of the large citics of the country which could
attract the greatest number of patrons; thal such a theatre
would be used as the exploitation point for the territory;
that 1t would be shown on subsequent run in other theatres
at smaller admission prices so that all classes would he able
to view it; that tbere has never been any basic change in
this policy (R. 182a-183a). "

William F. Rodgers, tor 16 yvears the General Sales Man-
ager of Locw’s, testified that the policy of confining first-
run product to theatres localed in downtown areas had
existed as lony as he could remember; that it was a definite
practice of Loew's, even though Loew’s was obligated to
license its product theatve-by-theatre; that the general ob-
jeetive of all the major distributors was to confine first-run
exhibitions to downtown theatres. (R. 233a-234a).

Edward K. O’Shea, who had been the Eastern and Sounth-
ern Sales Manager for Locew’s for many years before he-
coming the Assistant General Sales Manager of Para-
mount, teslified that Paramount mainiains a national poliey
whieh limits the showing of pictures on first-run to houses
located only in the downlown areas of cities (I}. 218a).
Ceorge M. Josepbs, Assistant to thie General Sales Man-
ager of Columbia wrote that it had been the policy of his
company not to recognize requests of neighborhoed houses
for first-run product (R. 60a). Representatives of Uni-
versal gave similar testimony, (I}, 213a}.°

In his opening statement Counsel for respondents ex-
pressed shoek that petitioner, by requesting first-run prod-
uct for a neighborhood theatre, would ‘‘thus change the

 Lichtman was the bighest ranking official appearing on behalf
of any respondent at the trial. Tle entered the motion pieture in-
dustry in 1910, and at various times has been Sales Manager of
the old Famous Plavers Fihu Company, the General Manager of
Paramount, Pictures, the Vice-President and General Manager of
United Artists and later its President, and the Vice-President of
Loew's, Ine. {R. 167a-169a).

T United Artists called only a former Branch Manaper who knew
nothing of the situation. (SR. 684-GB5)
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entire manner and method that huas been in exisience in this
State, and most of the States in the United Siates for years
and vears’’ for licensing first-run film. (R. 1a).

Although other purported ‘‘business’’ reasons were ad-
vanced hy respondents for denying petitioner an oppor-
funity to compete for first-run product, they were in reality
attempted justifications for maintenance of the national
policy embraced by all. The most often repealed justili-
cation wag that they had “satisfactory customers’ of long-
standing in the downtown arcas and saw no reason to dis-
turb such relations by attempting to sell their produet to
others (R. 144a, 148a). They also claimed that the Crest
could not successfully play first-run film, although they ad-
mitted that with rare exceptions mentioned hereafter where
iley owncad neighborhood theatres they had never experi-
mented with such an idea and wouldn’l experimient with
it. (R. 147a, 150a, 230a).

The record containg additional facis wbich supply the
real economme motivation for limiting the showing of first-
run pictures to downtown theatres in accordance with re-
spondents’ national policy. Respondents produce and dis-
tribute most of the important and desirable feature motion
pietures in the United States. (R. 142a). Five of the de-
fendants, Loew’s Warner, Paramount, RK0O and Fox
owned hundreds of theatres located in the largest eities
tbroughout the United Siates during the damuge period
(R. 126a-127a, 138a).® Most of the theatres exhihit pie-
tures on first-run and almost all of the first-run tbeaires
are located downtown (R. 139a, 176a). These five respond-
ents admitted Lhe existence of cross-licensing among them
and the payment to one another of suhstantial sums for
filn rental (R. 178a, 203a, 230a),

8 The final decree in the Peramoun? vase required these majors
to divest themselves of their theatre holdings. They were piven
4 period of from 1 to 3 years to achicve such separation. The kep-
aration with respect to Loew, Fox and Warner was not to be finally
eftected until 3 years from the entry of the fingl degree which was
dated February 2, 1950,
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Charles' V. Grimes, District Manager for Warner Bros.
Circuit Management Corporation, admitted that his con:-
pany oppesed the granting of first-run to the Crest and
other neighborhood theatres beeause ‘“il would destroy’’
Warner Bros. Stanley and all other downtown houses and
that they simply didn’t want the Crest competing with the
Stanley (R. 162a). Similarly, Robert Smeltzer, District
Manager for Warner, admitted that he opposed first-run
for the Crest and other necighborhood houses becausce ““it
would raean the elimination of the downtown theatve’ (1Y
163a). William I'. Rodgers, General Sales Maunager for
Loew?s, feared thal if neighborhood theatres were given ae-
cess to first-run film Loew’s revenue from exhibitions of
its pictures in the downtown first-run houses operated by
Fox, Warner, RKO and Paramount woulid be considerably
curtailed {R. 230a).

It is clear trom the record that each of tbe respondents
was aware that each of the otber respondents was adhering
tfo the identical national policy of denying first-run prod-
nets to the Crest, as well as to all other theatres loeated
outside of the downtown seetion of cities no matier how
fine they might be and regardless of the amount of film
rental offered. As Mr. Zimmerman of RKQ pointed out,
all one had te do to be aware of snch facts was to loak in
the papers (R. 160a). Moreover, the knowledge of all re-
spondents concerning the theatre ownership of the Big Five
as well ag the loeation of most all of their first-run theatres
in downtown areas of cities, is undisputed. Kach respond-
ent also knew of the cross licensing of fihus and of the sub-
stantial revenuecs derived from each by such practice.

The record in this case contains an abundance of addi-
tional testiimony which is persunasive of the knowledge of
cach respondent that the others were denying first-run filin
to neighborhood theatres, particularly the denial to the
Crest. For example, the Washington Branch Manager of
Paramount wrote his home office before the Crest opened,
telling them what each of tbe other respondents was going
to do and recommending that Paramonnt do the same thing,
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(R. 66a). The Branch Mauager of Fox testified that his
corapany ‘‘di¢ what everyone was doing.’’ (R. 192a),

The frequent interchange of top sales and distribution
personnel is additional evidence showing the knowledge hy
each respondent of the decisions of the others in denying
first-ron to suburban theatres. Thus, Alexander Lichtman
has been succcssively General Sales Manager for Para-
mount, Vice-President and General Sales Manager and
later President of United Artists, Vice-President of Loew’s
and Vice-President of Fox (R. 167a). The President of
Fox, Spyros Skouras, is a lifelong friend of Lichiman (R.
168a). Charles Skouras, a brother of Spyros Skouras,
heads the Fox subsidiary which operates approximately
500 theatres, many of which are first-run downtown houses
(R. 176a). Joseph Schenk, a top executive of Fox, is i
brother of Nieholas Schenk, President of Loew’s, Ine. (R,
175a}. Andrew Smith, who preceded Mr. Lichitman as
Sales Manager of Fox, had earlier held similar positions
witb RKQO and Warner (R. 140a). Mr. Smith’s successor
as General Sales Manager of RKO, Mr. Robert Mochrie,
was a sales execufive with United Artists and Warner he-
fore transferring to RKO (I. 140a). Samnel Goldwyn,
whose pictures are distributed by RKO was formerly a
chief executive of United Artists (R. 141a). Howard Min-
sky, a Fox official who participated in discussions coneern-
mg the Crest, is now with Paramount (R. 176a). Charles
Reagan, General Sales Manager for Loew’s, formerly oc-
cupied a similar position with Paramount (R. 177a). Hd-
ward K. O*Shea, Assistant General Sules Manager of Para-
mount, was formerly with Loew’s (R, 177a). Mr. Bluu-
berg, President of Universal, was formerly Vice-President
of RKO (R. 178a).

Respondents recognized tbat their denial of first-run to
the Crest had the eifect of confining first-run to the down-
town area (R. 150a) and of fixing the terms and conditions
and manner in which this new $460,000 theatre eould coin-
pete in the exhibition field (R. 189a, 208a).
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5. Exceptions to the National Policy of Coniining
First-Run Product to Downtown Areas

In a few instances respondents have departed from their
national policy of confining the licensing of first-run film to
downtown theatres. Thesc exceptions occur where respond-
ents own neighborhood houses and permit them to play day
and date with downtown theatres owned by themselves, or
where an independent located near one of respondents’
first-run suburban houses threatens suit on grounds of dis-
crimination if it is denied the opportunity to competie for
first-run product.

Tllustrative is the situation in Washington, D. C. There,
Warner owns and operates a first-run theatre, the Warner,
in the downtown area and also owns another theatre, the
Ambassador, located approximately 234 miles from the
downtown arean. The Warner seats 2154 and the Ambassa-
dor 1344. Tor years the Ambassador has plaved Warner,
Paramount and Columbia first-run produect day and date
with the Warner downtown house. (K. 6%a; SR. 626-627).

In 1951 an independent exhibitor built the Ontario The-
atre, seating 1301, at a cost of half a million dollars. It
was located two blocks from the Ambassador (R. 69a). The
Ontario sought first-run day and date on Paramount pie-
tures showing downtown that were not played at the Am-
bassador. This request was transmitted by the Washing-
ton Branch Manager to a member of the legal departent
in Paramount’s New York office. In replying Mr. Gibbons,
the lawyer, said no immediate decision need be made since
the theatre was still under construction; that the problem
would have to be met at some futurc date, at which time the
request would have to be granted or denied, but that an
exclusive first-run in Washington was out of the question
(R. 68a). In his reply the Branch Manager agreed that
no action need he taken at that time sinee the theatre had
not vet reached the completion stage (R. 70a).

The dilemma confronting respondents as a result of the
request of the Ontario for first-run film was illustrated in
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their correspondence. Paramount’s Washington Branch
Manager wrote his superiors that the demand, if pushed,
‘‘can result in a real whopper’' and ‘‘could lead to one fine
mess’’ (R. 70a). He warned that ‘‘this is a rather ticklish
sitnation as you can readily understand”’ (R. 72a). Mr. Gib-
bons *‘stressed the importance of the matter’” and felt
‘“that a conference should be held relative to it.’? (R. 74a).

The matter was finally resolved by giving the Ontario an
exclusive first-run on Paramount pictures (R. 69a, 216a).
Paramount’s Assistant General Sales Manager admitted
that the Ontario was granted exelusive first-run because
Warner’s Ambassador had for years heen granted access
to Paramount’s product first-run; that a deunial of first-run
to the Ontario might have laid the company open to an aec-
cusation of discrimination, and that sueh a charge might
have resulted 1n a lawsuit (R. 218a).

A sinilar sitnation developed in Wichita, Kansas, wheve
Fox owned the Fox Bonlevard Theatre, a neighborhood
bonse located more than four miles from the downtown
area and which was exhibiting RKO and Paramounnt pic-
tures on first-run. Two new independents, the Crest and
the Tower, located in the same area as the Boulevard,
sought and reecived first-run product.

In reluctantly granting the Crest in Wichita, Kansas ac-
cess to first-rnn, William Zimmerman, of RKQ, Assistant
to the Viece-President in charge of domestic distribution
and Assistant to the President in the formulation of dis-
tribution policy and the handling ot exhibitor relatious,
wrote Counsel for the Cresi saying that in a city the size
of Wichita, RKO’s pietures were hest marketed aud their
exhibition possibilitics most fully realized if their first-run
showing was confined to downtown; that the present play-
ing position of RKO pictures in the Crest (subsequent run)
wag appropriate for their neighborhood, bul that *‘in an
effort to avoid litigation between us, we have decided to af-
ford your client’s Crest Theatre and the ecompetitive Tower
Theatre an opportunity to obtain our plctures on an exeln-
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sive first-run in the City of Wichita.”” (R. 102a). Para-
mount made a similar concession to the Tower Theatre.
In writing to the Kansas City branch office of Paramount,
a member of that company’s legal department wrofe:
““Bolh Mr. Smith and myself have reached the conelusion
that because we have liceused this run in the past from time
to time in the Fox Boulevard Theatre, we could be accused
of discriminating in favor of I'ox, if we do not offer a com-
parable theatre the same opporvtunity (R, 105a).

In a few other situations respondents ignored the so-
called business reasons advanced for denying first-run to
the Crest Theatre in Baltimore in the.instant case and
granted first-run to neighborhood theatres owned by
them. This oceurred in Kansas City (R. 90a) and Denver
where Fox owned neighborhood houses (R. 204a), in Boston
where Lioew’s owned such a house and in Los Angeles where
a numher of respondents owmed theatres located outside
the downtown area (R. 204a). The reason for such de-
partures was rather lamely explained by A. W. Swith, Jr,,
Vice-President in Charge of Distribufion for Fox when ex-
plaining the Kansas City situation. He wrote that the
neighhorhoods concerned were ‘“operated by our own sub-
sidiaries, and we felt that we had greater room for exper:-
ment when we were showing our own pictures in our own
theatres' (R. 90a).

It is apparent that the threat of litigation on a charge of
discrimination is occasionally sufficient to cause respond-
ents to relax their commonly pursued national policy of
uniformly refusing to license first-run pictures outside the
downtown arcas of cities. It is equally clear that respond-
enis arce willing to make exceptions to the national policy
where they themselves own the neighborhood theatres con-
cerned.

Despite protestations that departures from the national
policy would he bad business, would harm the first and suh-
sequent run revenues, and would result in the elimination of
downtown theatres, respondents® witnesses admitted that
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the few exceptions made to the national policy had proved
suceessful (R. 161a, 204a, 227a) and, contrary to their pre-
dietions, the subsequent-run theatres as well as the down-
town bouses had continued in business (R. 185a).

6. The Trial Court's Instructions Relating io the Purpose, Scops
and Effect of the Judgments in the Paramount Cace.

Pursuant to Seetion 5 of the Clayton Act {15 U.S.C. See.
16) petitioner offered in cvidenee pertiuent provisions of
the decrees entered in the Paramount case.* The offer was
made in accordance with the procedure established by this
Court in Emich v. General Motors Corporation, 340 U. S.
558 (1951).

This offer was made three times, The decrees'® were
first proffered imnmediately after the close of the opening
statement (SR. 116-117). After argnumeut the trial court
refused to adinit them but said such ruling was made with-
out prejudice to petitioner to renew its motion either during
the course of the trial or at the clese of the testimony. (SR.
220-222). The offer was renewed at the close of the peti-
tioner’s case in chief and again refused (SR. 482-483). At
the close of all the testimony, and immediately preceding
the summations to the jury, the offer was again renewed,

¥ United Stotex v. Parumount Pictures, Iac., el al, 66 F. Supp.
323 (1946); 70 F. Supp. 53 (1947); 334 U. 8. 131 (1948); 87 F.
Supp. 881 (1949).

1 Four deerees eventually emerged from the Peramount litica-
tion. The first was a consent judgment agamst RKO, entered on
November B, 1948, The second was a consent judgment entered
against Paramount on AMareh 3, 1949. These cousent judgments
were entered after the remand from the Supreme Court to the
Statntory Court. No additional testimony was taken after remand
insofar as RKOQ is eoncerned. Some additional testimony was taken
after remand but before entry of consent judgment apainst Para-
mount. Two decress were entered at the conelusion of all the liti-
gation, on February §, 1350, one against the three réemaining major
defendunts, Loew, Fox and Warner; the other against the three
minor defendants, Columbia, Universal and United Artists. As
to all important features applicable to the instant case the four
decrees were substantially identical. [See record in Leew’s Ine. v.
United Stetes, 339 U.S. 974 (19503 ]
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and, after lengthy argument, petifioner was permitted to
read to the jury four paragraphs common to all four de-
crecs which provided that the defendants were enjoined:
(1) from agreeing to maintain a system of clearances;" (2)
from granting any clearance between theatres notl in sub-
stantial eompetition;** (3) from granting other than rea-
sonahle clearance against theaires in snhstantial competi-
tion, with the burden of proof to sustain the legality of any
such clearanee under attack to be horme by the distributor
making the clearance arrangements; '* and (4) from licens-
ing any feature on any run in any theatre except on the
basis that each license shall be offered and taken theatre by
theatre, solely on the merits and withonrt diserimination in
favor of affiliated theatres, circuit theatres or others.™ (SR.
1002-1004)

At the insistence of respondents an additional paragraph
was read Lo the jury which permitted the five defendants
owning theatres to continue, during the period sct for the
separation of their business of distribution and production
from their exhibition business, to exhibit their own pie-

" Par. 11, 2. From agrecing with each other or with any ex-
hibitors or distributors to maintain a system of clearances; the
term “*clearances’” as used herein meaning the period of time stip-
nlated in license contracts which must elapse between runs of the
same fenture within 2 particular area or in specified theatres. (SR.
1003)

¥ Par. 1I, 3. From granting any clearance between theatres not.
in substantial competition. (SR. 1003)

13 Par. TI, 4. From granting or enfarcing any clearance against
theatres in substantial competition with the theatre receiving the
license for exhibition in excess of what is reasonably necessary to
protect the licensee in the run granted. Whenever any clearance
provision 1s attacked as not legal under the provisions of this de-
eree, the burden shall he upon the distributor to sustain the legality
thereof. (SR. 1003)

HPar. TI, 8. From licensing any feature for exhihition upon
eny run in any theatre in any other manner than that each license
shall he offered and taken theatre by theatre. solely upon the meriis
and without diseriinination in favor of affiliated theatres, cireuit
theatres or others. (8R. 1004) (This provision appears in the
decrees as to all defendauts except RKO.)
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tures in their own theatres, on their own terms.® (SR.
1004-1005)

In order that the jury might be properly apprised of the
scope, purpose, and effect of the Puramount judgments, as
required by the procedure established hy this Court in the
Emich case, particularly with respect to the impact of such
judgments on the inslant case, petitioner submiited sixteen
proposed instructions all of which were refused. (R. 295u
2092-303a).

These instructions may be summarized as follows: that
the respondents in this case were all found guilty in the
Government snit of conspiring to fix uniform rnns and
clearances and of imposing unreasonable clearances; *® that
any system of clearances which has acguired a fixed and
uniform character and which is applied to sitnations with-
out regard to special cireumstanees necessary to sustain
them as reasonable restraints of trade violate the antitrust
laws ;17 that the five theatre-owning defendants, Warner,
Paramount, Fox, Loew’s and RKO have hcen adjudged
puilty of fixing runs aud clearances for the purposc of lim-
iting competition offered by independents to theatres owned
by them;!® that as o resnlt of their country-wide theatrve
holdings the Court found as a fact that the best enstomers
of each of the big five defendants were usnally one or more

¥ Typical of this proviso is Par, V of the decree against Loew,
Fox and Warner which reads: ‘‘Nothing contained in this deerce
shall be construed to limit, in any way whatsoever, the right of
each major defendant bonng by this decree, during the three ycars
allowed for completion of the plan of reorganization provided for
in Seection IV, to license, or in any way to provide for, the ex-
hibition of any or all the motion pictures which if may at any time
distribute, in sueh manner, and upon such terms, and subject io
such conditions as may be satisfactory to it, in aoy theatre in which
snch defendant has a proprietary interest, either directly or indi-
rectly,”’ (SR. 1004-1005). The period for divestiture allowed REO
was ohe year from the date of entry of the deeree, and for Para-
mount ane vear, The effective date for cach actually was Janu-
ary 1950.

18 Patitioner’s proposed instruction No. 75 (R. 301a).

17 Petitioner’s proposed instruetion No. 31 (R. 295a).

18 Petitioner’s proposed instruction No. 76 (R. 301a-302a).
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of the other defendants;'™ thal the Government case ad-
judicated that clearances and runs fixed illegally by defend-
ants have frequently disadvaniaged independent exhthitors
trying to compete with theatres owned by defendants, or
by large cirenits or otber favored exhibitors;*® that the
Government case adjudicated that the clearances and runs
fixed illegally by defendants frequently worked to the dis-
advantage of cxhibitors attempting to break into the field
with new thentres and compete with exhibitors who were
old customers of detfendants:®' that the Government case
had adjudicated that all defendants had failed in their legal
duty to license pictures solely on the merits of the theatre
involved, but had discriminated against some exhibitors in
favor of others in the runs and eclearances granted their
theatres; ** that the decrees in the Paramownt case con-
stitute prima facie evidence that the defendants conspired
to fix runs and clearances in violation of law;** that the
past proelivity of these defendants for violating the anti-
trust laws 18 such that the Court has hitherto recognized a
strong temptation on the part of the same defendants to
coutinue their same illegal distribution practices. *

More partieularly the Court was asked to give the follow-
ing instructious, alse based upon the Paramount case,
naimnely, that the power of these defendants to fix rnus and
clearances existed and was excrcised to exclude independ-
ents who were or wished to be competitors in the first-run
field; ** that the Conrt in the Paramonnl casc found that
these defendants actually excluded independents from the
first-run field approximating in the aggregate 70 per cent
of the first-run theatres in the 42 Iargest cities of the coun-

19 Petitioner’s proposed instruction No. 74 (I&. 301a).
20 Petitioner’s proposed instruction No. 77 (R. 302a).
51 Petitioner’s proposed instruction No. 78 {R. 302a).
2 Petitioner’s proposed instruction No. 79 (R. 302a).
2 Peatitioner’s praposed instruction No. 80 (R. 302a).
* Petitioner’s proposed instruction No. 73 (R. 301a).
* Petitioner’s proposed instruction No. 71 {R. 301a).
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try of which Ballimore is one;*® that defendanis were
guilty of abusing their discretion in deciding what ihcatres
should be granted first-run and what clearance should be
granted a particular theatre; ¥ that defendants have a duty
to license their product, piclure by picture and theatre hy
theatre, without diserimination in faver of affiliated the-
atres, cirenit theatres or others;®® that defendants have
the burden of establishing the reasonableness of the clear-
ance imposed upon the Crest; ** and that the system of pre-
ferring old customers has been used hy these defendants in
the past as an excuse for a fixed system of runs and clear-
ances and was to that extent unlawful. °

These instruetions were mnecessary to rtcconstruct the
Paramount case ‘“in the manner and to the extent neees-
sary to acquaint the jury fully with the issues determined
therein,’’ and to ‘‘explain the scope and effect of the form-
er judgment on the case at trial,’” as provided by this Couri
in the Emich case (340 U. 8. 558, 572).

The trial court refused all of these instruetions. Instead
he explained the purpese, scope and effect of the volwnin-
ous proceedings in the Paramount case in exactly five sent-
ences which covered only tweniy-seven lines of {he tran-
script. He charged as follows (R. 273a):

“T inatruet vou that in the previous equity suits he-
tween the (Qovernment and these same defendants,
which have been referred to as the Paramount case,- -
you will reeall T allowed the decree in that Paramount
case to be introduced in evidence by the plaintiff,- 1
instruct yon that in that case, which was a suit between
the Government and fhe same defendants, which wasg
decided and covered by the deerees in that case, these
same defendants had, at a {ime previous to the open-
ing of the Crest Theaire, conspired together in re-

20 Petitioner's proposed instruction No. 70 (R. 300a-301s).
7 Petitioner’s proposed mstruction No. 72 (R. 301a).
“ Petitioner’s proposed instruction No. 83 (R. 303a).
20 Petitioner’s proposed instenetion No. 93 (R, 303a).
3% Petitioner’s proposed instrietion No. 61 {R. 299a).
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straint of trade wn violation of these same Anti-Trust
laws, in restrieting to themselves first run and in estab-
lishing eertain clearances in numerous places through-
out the United States. Thus, these proven facts, I in-
struct yon, become prona facie evidence in the present
case, which the plaintiff may use in support of its claim
that whatf the defendants have done since those decrees,
in the present case in Baltimore, is within the prohibi-
tion of those earlier decrees. However, this is only
prima fucie evidence, There was not before the Court in
the prior case the present factual situation which is be-
fore you now with respeet to Baltimore theatres. There-
fore, it is still necessary in the present case, in order for
the plaintiff to recover, for it to prove to your satisfac-
tion, by the weight of the credible evidence, that thesc
defendants, or some of them, have eonspired in an un-
yeasonable mauner to keep first run exhibitions from
the plaintiff, or have conspired to restriet plaintiff to
clearances which are unreasonable.”?

In accordance with the dceree provision tu the Parg-
mounnt case requiring o distributor to susfain the burden
of proof whenever any clearance provision is atlacked as
illegal (SR. 1003}, petitioner sought an instruction to the
effect that the respondents had the burden of establishing
the rcasonableness of the clearance imposed upon the
Crest. ™ lnstead, the trial Court reversed the hurden of
proof in such circumstances and charged as follows: (R.

2738)

“If you find that the plaiutiff has sustained this
hurden of proving a conspiracy as just defined, then,
T instruet vou that, by virtue of the ferms of the de-
crees in the previous equily suit, which form part of
the evidence In this case, the burdew of proving fthe
reasonableness of the failure to give the plaintiff first
run exclusively or dav and date, thail is questions of
clearance, as well as the failure to give it any other
clearance such as would be rcasonable, rests not npon
the plaintiff but upon the defendants.”’

3 Petitioner's Requested Tnstronetion 93 (R. 303a).
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Again, on the question of clearance, petitioner, in accord-
ance with the provision in the Peramount decrees prohibit-
ing the granting of any clearance between theatres not in
substantial eompetition (SR. 10012-1003), sought an instrue-
tion to the effect that if the jury found that the Crest was
not in competition with thecatres owned by Warner aud
Lioew then clearance between the Crest and the Warner and
Toew bhouses wonld be iproper (R. 302a-303a). Instead,
over objection, the tral Court instruected the jury that
Loew and Warner had an unqualified right to show their
own pictures in their own houses. (R. 271a).

The Court of Appeals found ““nothing detrimental to the
plaintiff in these instructions.”’ *

SUMMARY OF ARGUMENT

Since there was no factual conflict for the jury 1o resolve,
the Court below crroneously affirmed the action of the trial
Court in refusing to grant a dirceted verdict for petitioner
on the question of conspiracy at the close of all of the evi-
dence.

Respondents admitted that for many years, both before
aud after the deeiston of this Court in United Staley v,
Paremount Pictures, Inc., et al., 334 U. S. 131, it had becn
the national policy of cach to confine the exhihition of fea-
ture films to theatres located in tbe downtown areas of
cities, including Baltimore; that each was aware that cvery
other respondent followed the same policy; that each knew
that the common policy of all conld not he maintained in
the absence af comman acfion by all of them; that m rare
situations exeeptions to the national policy had heen made,
but only in etreumstances where a neighborhood theatre
was owned by one of them or to avoid the obvious discrinii-
nation which would result from denial of such a run to in-
dependents in such circumstances,

32 Theatre Enterprises v. Paramount Fim Distributing Corp.,
el al., 201 I. 2d 306, 315.
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The uneoutradicted evidenee also showed thal five of the
respondents owned hundreds of theatres throughout the
United States, many of which were first-run houses and
virtually all of whieh first-run houses were located in the
downtown areas of cities; that all the respondents license
their feature pictures on first-run to the downtown {heatres
owned by these five respondents, and that substantial reve-
nucs are derived by all the respondents as a result of such
eross-licensing.

The undisputed evidence disclosed further that petition-
er’s Crest Theatre seated 1600, was built at a cost of $460,-
000, and was comnparable 1n seating capaeity, size, equip-
ment and appointments to the downtown theatres in Balti-
more which were granted first-run produet; that the Crest
was located six miles from the nearest downtown theatre;
that petitioner was willing to pay and had offered to pay
by certified check film rentals equal to or greaier than
those actually received by respondents from their existing
first-run accounts in Baltimore,

Respondents admitied that had the Crest been located
aowntown it would have been afforded an opportunity to
compete tor first-run product. They also admitted that
their decision fo deny first-run to the Crest resulted from
the application of their national policy to confine firgt-run
exhibitions to downtown theatres and had no necessary re-
lationship to the particular circumstances involving the
Crest Theatre.

Respondents denied concert of aelion in maintaining
their exclusionary policy, insisting that each of them ex-
ereised its independent business judgment which resulted in
identical solutions to a common husiness problem. Each of
them insisted that it confined first-run exhihitions to the-
atres located 1n downfown areas beenuse such theatres drew
larger crowds and have produccd the largest revenues; be-
cause downtown theatre investments would be destroyed if
neighborhood theatres were licensed first-run; hecaunse the
downtown theatres had been satisfactory customers of long
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standing, and because the Crest would not be successful
as a first-run house aud hence they rcfused to experiment
with it on a first-run basis,

Since evidence showing merely that respondents had a
common business purpose for excluding petitioner {rom
the first-run market is irrelevant to a showing that they did
not conspire to do so, there was no relevant evidence from
which the jury could have drawn an inference that respond-
ents did not couspire. Hence, the case of conspiracy proved
by petitioner wag the only relevant evidence with respeet
to the question of conspiracy, and the trial court shonld
have directed a verdict for pefitioner on that point und
should have submitted to the jury only the question of the
amount of damages suffered by petitioner. This is particu-
larly true in view of this Court’s finding in the Puramount
case that these same respondents had conspired to impose
a uniform system of runs and clearances without regard
to the special circamstances necessary to sustain them as
reasonable restraints of frade. A uniform system of runs
and clearanees was the device used here to deny petitioner
access to first-run produet.

Under this Court’s decisions the type of conduet estab-
lished by petitioner’s case in chief has been cquated with
conspiracy. This Court has held also that evidence show-
ing a conspiracy to impose unrcasonable resiraints npon
commercial competition caunot be rebutted by evidence
showing business necessity, economie molives, or good in-
tentions.

Viewed in the lizht mos«t favorable to respondents the
unconlested and unncontradicted evidence clearly estab-
lished the existence of a conspiracy in Baltimore and else-
where to foreclose petitioner and otber neighborhood
theatres similarly situated from an opportunity to compete
in the first-rnn market. Respondents have erected a fence
around the suburban theatre and relegated it to subsequent
run status. By sueh action respondents are continuing their
efforts to monopolize the eream of the husiness, the lucra-
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tive first-runs which this Court in the Paramount case de-
erees should be opened {o compelition.

The Court below erred in afivming the action of the Dis-
trict Court which had refused an adequate explanation to
the jury as to the backgronnd, scope and significance of the
Paremount case and ils impact upon the instant case. The
Court below erred further in affirming the action of the
District Court which had instrueted the jury that it was
still necessary for petitioner lo prove conspiracy despite
the legal effect of the Puramount judgments because the
present faetual situation had not beenr before the Court in
the Paramoint case. These errors denied to petitioner the
bencfits to which he was entitled under Section 5 of the
Clayton Act as interpreied by this Court in Ewmich v, Gen-
eral Motors Corporation, 340 U. S. 558.

The Distriel Court refused to permit petitioner to intro-
duce the decrees in the Paramount case until a moment be-
fore it charged the jury on the entire ense. Thug, the jury
was afforded no opporiunity to evaluate the evidence re-
lating to the local situntion in Baltimore against the hack-
ground of the Govermmnent’s lengthy litigation with these
same respondents on the identical guestion of clearances
and runs.

Despite full instructions requested by petitioner, which
were denied, the District Court, contrary to the clear guide
laid down by this Court in the Kmseh ease, failed to ex-
amine the record in the Parawount case for the purpose
of determining the issues decided by these judgments,
failed to reconstruct that case in the manner and to the ex-
tent ncoeessary to aequaint the jury fully with the issucs
therein determined, and failed to explain the scope and
effect of those judgments on the instant ease. The praetical
cffect of such failure to charge was to nullify the cviden-
tiary cffect of the Parasmount decrees and 1o deprive peti-
tioner of the benefits of Section 5 of the Clayton Act. Peti-
tioner was recuired to prove the issue of conspiracy de #ovo
despite the fact that such issue had previously been resolved
against respondcents,
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ARGUMENT
I

Since the Admitted and Undisputed Facis Constituted a Vie-
lation of the Sherman Act as a Matter of Law Petitioner
Was Entitled to a Directed Verdict at ithe Clase of All of
the Evidence

At the close of all the evidence petitioner requested the
Trial Court to ingtruet the jury that they must return a
verdict for the petitioner in such amount ag they cstimated
petitioner’s loss to have beeny, In effect, the Court was
asked to instruct a verdict for petitioner and to submif {o
the jury’s decision only the gquestion of the amount of dam-
ages suffered iy petitioner. This request was refused
(SR. 973). In affirming the judgment the Court of Appeals
held ¢‘that there was evideuce to support bath of the in-
ferences drawn hy the opposing parties to the case and thns
an issue was presented which was necessarily submitted to
the jury for decision.”” Theatre Enferprises, Inc. v, Para-
mount Film Distributing Corp., cf ul., 201 T, 2(d) 306, 313.

Usnally the question of whether defendants have vio
lated the Antitrusi laws depends upon disputed factual is-
sues which can only be resolved by submitting the case to
a jury or ta a conrt sitting as hoth judse and jurv. In this
case, however, it is submitied that the nndisputed and un-
contradicted evidence, supplied largely by respondents, ad-
mits of no reasonable conelusion other than thal respond-
ents knowingly, dcliberately and uniformly participated in
a common course of conduet which unreasonably restrained
trade and commerce in the distribution and exhibition of
motion pictores in Baltimore and elsewhere.

This is especially {rue when respondents’ conduct here is
meagured against the hackeround and findings i1 the Para-
mount case. While the deerees 1 1hat ease were offored
as prima facie evidenee of all matiers with respeet to which
such decrees would constitute an estoppel as hetween ve-
spondents and the Government, the Paremount caze has
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added significance here since it held that these same ve-
spondents had conspired with each other to fix a uniform
system of runs and eclearances on a nationwide basis with-
out regard to local factual situnalions, and that sueh con-
duet constitnted an nnreasonable restraint of trade tn vio-
lation of the Sherman Act. Umted Stales v, Paramount
Pictures, Inc., et al., 334 U, S, 131, 146-147.

In uniformly devying petitioner first-run and in uniform-
ly granting it first subsequent run, respondents admittedly
were applying to a local situation in Baltimore a national
policy ndhered to by each of them the effect of which waus
to impase a fixed and uniform system of runs and clear-
ances without regard to the lecal circumstances herein in-
volved.

Respondents do not deny that sueb conduct would con-
stifute a violation of the Sherman Act if done aus a result
of eonspiracy. Indeed they could not in view of this Court’s
oft-repeated pronouncement that exelusion of a competitor
from a substantial part of the market coustitutes a per se
violation of the anti-trust laws. Interuational Salt Co. v.
United States, 332 U. S. 392, 396 ; United States v. Griffith
Awmusementd Co., ¢t al., 334 U. S. 100, 107 ; Tumes-Picayune
Pub. Co. v. United States, 97 L. ed. 819, 829. Rather, they
msist that petitioner’s admitfed inability to obfain first-
run product for its Crest theatre, either on an exclusive or
i day and date basis, was the natoral result of the excreise
by caeh respoundent of ils independent business judgment
resulting in the similar solufion of a common bnsiness
problen:.

Before treating with the undisputed and uncontradicted
evidence relating to petitioner’s proof of conspiraey and
respondents’ failure to offer any relevant defense to such
proof we think it helpful to review briefly the findings and
conelusions in the Paramount case since the loeal situation
here grew out of and is an integral part of that litigation
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in which these same respondents were parties defendant. 3

In the Paraemount litigation the Distriet Court found that
the eight distribotor defendants (the respondents here)
had conspired to cstablish a nniform system of tuns and
clearances * for theatres to which they licensed their filrus;
that the exhibiter defendants had assisted iIn creating and
had acquiesced in sucl system, and thal such conduet vio-
Iated the Sherman Act;# that both independent exhibitors
and distmibutors, in attempting to hargnin with defendants
kad been met hy a ‘‘fixed scale of ¢learances, runs, and ad-
mission prices to which they have been obliged to conforin
if they wished fo get their pietores shown upon safisfac-
tory runs or were to compete in cxhibition citber with de-
fendants’ theatres or with theatres to which the latter have
heensed their pietures;’’ that under the eirenmstances dis-
closed in the record ‘‘there has been no fair chance for
either the present or any future licensees to chauge a situa-
tion sanctioned by such effective control and general ae-
quiescence as have obtained.'” The Court conecladad that
competition could be effected in the present system of clear-
ances and runs only by requiring a defendant when licensing
its pictures to others “*to make cach picture available at a

33 The time sequence js sivnificant. The damage periad in the
instant case was from February 1949 to Mareh 1930. (R. 260a).
The first decision of the Statutory Court was made on July 26,
1946 (66 F. Supp. 323), and the supporting findings were entered
on December 31, 1946 (70 K. Sopp. Ad). New findings were
entered by the Statutory Court (after remand from this Court)
on February 2, 1930 (45 F. Supp. 881) and on the same day final
judgments were entered as against six of respondents, The judg-
ment against the three majors was affirmed by this Court per
curiam on June 5, 1950 (339 T, &. 174).

3 The relationship between elearance and run was explained by
the District Court as follows: ‘‘Clearances are given fo protect a
particular run agaiust a subsequent run, and the practice of clear-
ance is so closely allied with run as to make comment on one ap-
plicable to the other.” (66 I'. Supp. 323, 345).

¥ 66 F. Snpp. 323, 343.



31

minimum fixed or percentage rental and (if clearance is
desired) to grant a reasonable clearance and run.”*

The District Court concluded as a matter of law that the
distributor defendants had unreasonably restrained trade
and had attemptied to monopolize trade in the distribution
and exhibition of motion pictures in violation of the Sher-
man Aet by: (1) *‘Conspiring with eich other to maintain
a nationwide system of runs and elearances whieh is sub-
stantially uniform as to cach local competitive area;’” (2)
“agrecing individually with their respeetive licensees to
grant discriminatory license privileges to theatres affiliated
with other defendants and with large civenits;’’ (3)
“agreeing individually with snch licensces to grant un-
reasonable clearance against theatres operated by tbeir
competitors.”” 3 It found further as a matter of law that
the exlibitor-defendants had unreasonably restrained
trade and had attempted to monopolize trade and connnerce
in the distribation and exhibitzon of motion pictures by: (1)
“eonspiring with each other and with the distributor-de-
fendants to Ax substantially uniform minimom motion pie-
ture theatre admission prices, runs, and clearances;’” (2)

2 1bid, p. 346.
The Court said the Following faclors should be considered m
determining the reasonahieness of clearanee (Ibid, p. 243).

(1) The adinission prices set by the exhihitors involved

(2) The character and location of ihe theatre involved, such
as size, tvpe of entertainment, nppointments, transpoertation
facilities

(3) Policy of operating theatre involved, such as showing double
features, give-aways, gift nights, premiums, lotteries, eut-
rate tickets, ete.

(4) Rental terms and license fees paid by theatre invelved and
revenies derived from soch theatre hy defendants

(5) Extent Lo which theatres involved eompete with one anolher
for patronage

() Iact that the theatre involved is affiliated with a defendant
distributor or with an independent cirenit of theatres

(7) There shonld be no clearance between theatres not in sub-
stantial competition.

370 F. Supp. 53, T2
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“‘conspiring with the distributor-defendants {o diserimi-
nate against independent eompetitors in fixing minimmn
admission price, run, clearance and other license termy.” *

The Distriet Court then enjoined each distributor-de-
fendant from: (1) ‘““agreemg with each olher or with any
exhibitors or distributors to maintain a system of clear-
ances;’ (2) *‘granting any clearance between theafres nnt
in substantial competition;”' (3) ““‘granting or enforeinz
any clearance against theatres in substantial competition
with the theatre recciving the license for exbiibition in ex-
cess of what is reasonably necessary to protect the licensee
in the run granted’” and {4} provided that whenever any
clearanee was attacked as 1legal the burden shall e upon
the distributor {0 sustain its legality. 1t deerced further
that: (1) each picture should be licensed ¢‘solely upon the
merits and without diserimination in favor of affiliates, oll
customers or others,”” and (2) that ““each license shall be
offered and taken theatre by theatre ancd picture by piec-
ture,”’ ™

The prineipal remedy provided by the Distriet Court was
a judicially supervised systewm of competitive bidding whieh
the Court thought would give independent exhibitors an op-
portunity to compete, as to each feature picture released,
for the preferred runs which independents had heen pre-
veuted from obtaining as a result of the conspiracy since
the same offer would he made to all prospecilive exhibitors
in a eommunity.

On appeal this Court affirmed the findings of law vin-
lation, vacated those provisions of the deeree which were in-
consistent with divorcement, and remanded the case for
further consideratiou of that relief.

In approving the findings and conclusions of the Dis-
trict Court in regard to clearances and runs this Court

3 Thid, p. 72.

3 Thid, pp. 73, 74.

10 66 B, Supp. 323, 358; 70 F. Supp. 53, 74.
1334 U. 8. 131.
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held that there was sufficient cvidence to show that ‘“many
clearances had no relation to the competitive factors which
alone could justify them;’’ that the clearances in use had
“‘acquired a fixed and uniform character and were made
applicable to situations without regard to special cireum-
stances whieh are nceessary to sustain them as reasonable
restraints of trade;’’ that the evidence was ample to sustain
the finding of the District Court ¢“that the defendants cither
participated in evolving this uniforin svstem of elearanees
or acquiesced in it and so furthered its existence,’’ and that
such evidence was ‘‘adequate to support the finding of con-
spivacy to restrain trade by imposing unreasonable clear-
aneces. "

On remand the Distriect Court held that there shonld he
divorcement and divestiture relief against the five major
defendants beecause such relief was necessary fo end the
econspiracy. * New findings were entered which reaffirmod
the earlier findiugs as to the nature and scope of the con-
spiracy and findings were added fo the effeet that affitiation
of the distributors with first-run theatres provided an in-
centive for thewr dlegal conduct. * Tlie two final judgments
cntered on February 8, 1950, left the 1946 declaration of
the primna facie invalidity of defendants’ elearance systems
unchanged and added a provision to the effeet thai no fea-
iure could he licensed ‘“for ¢cxhibition upon any vun in any
theatre in any other manner than that caeh license shall be
nffered and taken theatre by theatre, solely upon the nierits
and without diserimination in favor of affiliafed theatres,
circuit theatres or others.”” *

In summary, the Paramount case adjudicated the follow-
ing in reference to clearance and ran: (1) that the dis-
iributor-defendants (respondents here) congpired to evolve
and maintain a uniform system of elearance and run; (2)
that defendants imposed arbitrary and unreasonable clear-

2 Ibid. pp. 146-147.

185 F. Supp. 88), 893-894, §95-896,
41 Thid, pp. 838-889,

% Sec. IT, Par. 8 (S.R. 1004).
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ances; (3) that such clearances had acquired a fixed and
uniform character and were iinposed without vegard to the
local circumstances to which they were applied; (4) that
the system of runs and clearanecs evolved by or acquiesced
1 by all the defendants discriminated against indepeudent
exhibitors which were in competition with exhibitors affili-
nted with defendants; (35) that this system of runs and
clearances discriminated against new theatres attempling
to enter into the exhibition ficld and in favor of established
customers of defendants; and (6) that one of the purposes
of maiutaining such a system of runs and clearanees was
to exclude competition with theatres owned and operated
by defendants,

Against this background of unlawful conduct with re-
spect to run and clecarance, which hoth the District Court
and this Court found was the result of a common course of
conduct amounting to conspiracy among the same respond-
ents, the following undisputed and uncoutradicted evidence
was adduced at the tirial of the instant casc.

Respondents admitted that it 1s the national policy of
each to confine the exhibition of first-run feature filins to
the downtown areas of cities; that each has followed such
a policy for many years, both before and after the Para-
mount litigation, and that such policy is applicable not only
to Baltimore hut thronghount the United States. ** They con-
ceded that in rare situatious exceptions to the national
policy have been made but only in circumstances where a
neighborhood lheatre is owned by one of them or to avoid
the obvious discrimipation which would resnlt from denial
of such a run to independents in such circumstances. ¥7

Respondents further admitted that each is aware that
the other respondents are following the identical exclusion-
ary poliey. 8

The uncontradicted evidence showy that five of the re-

18R la; 11a; 17a; 60a; 1450-146a; 164a-165a; 182a-183a; 213a;
218a; 233a-2344a.

17T R. 69a; 216a; 218a; 102a; 103a; 105a; d0a; 20:4a-205s.

18 R. 150a; 66a; 192a.
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spondents " own hundreds of theatres throughout the
United States, many of whieh ave first-run theatres and
virtually all of which first-run theatres arc located in the
downtown section of cities; *® that all of the respondents
license their first-run pictures to theatres owned by the five
distributor-exhibitor respoudents and that substantial
revenues are derived from such cross-liccusing; and that
all of the respoudents know of the theatre ownership of
these five respondents, as well as the cross-licensing and
the substantial revenues thus derived. ™

The uncontradicted evidence disclosed turther that peti-
tioner’s Crest Theatre, scating sixteen hundred, built at a
cost of $460,000, and located six miles from the nedrest
downtown theatre, is comparable in size, seating capacity,
equipment and appointments to the downtown theatres in
Baltimore which latter houses are granted first-run prod-
uct. *

Respoudents admitted that had the Crest heen located
downtown, or had it been owned hy one of the respondents
in its present location, it would have been afforded an op-
portunity to compete for first-run product.

The cvidence was also undisputed that petitioner was
willing to pay, and had offered to pay by certified clieck
fili rentals equal Lo or greater than those actually received
by respondents from their existing first-run accounts, *

Respondents admitted that their deecision to deny peti-
tioner an opportunity to compete for first-run filin resulted
from the application of their nafional policy to confilne
first-run showings to theatres located in downtown areas
and had no neccssary relaticnship to the partieular cir-

W Warner, Fox, Loew’s, RKQ, and Paramount.

5 R, 126a-127a; 138a; 139a; 142a; 176a.

“T'R. 178a; 203a; 230a.

%2 R. 50a-53a; 22a; 26a; (4a.

"R 145a-14Ga; 210a-211a: 219a; 166a-167a; 206a.

R, 45a; Hha; hBa; T7a; 78a; 80a; 82a; 174a; 205a-206a.
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cumstances of the Crest Theatre. * Iu fact this was affirma-
tively demounstraied by the fact that not a single top esecu-
tive of any respondent ever saw the Crest prier to the
uniform denial to it of first-run produci, *¢

We submit Lthat such evidence establishes the faet that
respondents conspired illegally to deny petitioner an op-
portunity to compete for first-run product, and that peti-
tioner was exeluded from the first-run warket for reasons
wholly unvelated fo the prculiar circumstances applicable
to its local situnation. Each respondent followed the same
exclusionary poelicy in the knowledge that cvery other re-
spondent was likewise followinug such policy. Each re-
spondent knew that the common policy of all of confining
the licensing of first-run film to downtown areas could not
be maintained in the absence of common action by all of
them. REach respondent followed a conrse of conduet over
a period of years with the deliberate purpese and intent of
excluding petitioner and others similarly situated from a
substantial part of the market. This Court has held re-
peatedly that such a factual setfing is sufficient to constitute
a congpiracy to violate the Sherman Aect. Interstate Cir-
cuit, Inc. v. United States, 306 U. 8. 208, 226-227, United
States v. Masontte Clorp., 316 U. 8. 265, 275, United States
v. Bausch & Lomb Optical Co., 321 U. 8. 707, 723; American
Taobacco Co. v. United States, 328 U, 8. 781, 800-810; [/nited
States v. Paramount Piclures, Inc., 334 TT. 8. 131, 142,

The cases cited, when considered together, hold that
evidence sufficient to establish a combination or conspiracy
in violation of the Sherman Aet exists when it 15 proved
that members of an industry have pariicipated 1o a partie-
plar course of conduct under circumstanees which indicate
that each must have known that the others would do or had
done the same things, and the necessary result of their com-
mon, though separate, acts is to impose a restraint of {rade

" R. 1a; 11a: 60a; 145a-146a; 164a-165a; 182a-183a; 213a; 218a;
233a-234a.
¢ R. 50a.
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of the character prohibited by the Shkerman Act. These
eases hold that the existence of conspiracy is even clearer
where, us here, the course of conduct could not continue in
the absence of participation by all of those involved, and
the course of conduet, as it did here, produced results uni-
formly favorable to the participants and unfavorable to
1heir competitors.

Proof of the Lype of circumstances existing here goes
further than merely to establish an inference of eonspiracy
which respondenis may rebut in the ordinary way, Where
cireumstances such as those herein admitied have existed
this Court has held that conspiracy was estublished, cven
though the findings of the Distriet Conrt that defendants
bad not cntered into an agrecement eoterminous with the
conspiracy alleged be accepted, and even in the face of ex-
plicit denials by cach defendant either of the existence of
an agreement or of any infention to eomhbine with the others
involved.® '

In the instant case the undisputed evidence shows that
respondents, wha are mn {ull eontrol of the supply of pic-
tnres in the market in which petitioner desires te ecompete,
have pursued a uniform coursc of conduct (he nceessary
effect of which is to impose unreasonahle restrictions upon
commercee, cach with an awarcness that the others were also
persuing the sume poliey. Iuaeh knew that the exclusionary
result could not be achieved exeept by the common action
of all. Tt is submitted that sueh evidence clearly estal.
lished a casc of conspiracy as a matter of law under the
cases last cited.

It 1s vven clearer that petfitioner established a ecase of
conspiracy as a matter of law when the facts in the instant
case are considered against the background and findings
in the Paramountf case. As previously pointed out this
Court there held that these same respondents had con-
spired to impose unreasonable runs and clearances on a
nafionwide basis; that many clearances ‘‘had no relation
to the competitive factors which aleng could justify them:”

8T United States v. Masonite Corp., 316 U. S. 265, 275-276.
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that the cleavances which were in vogue had “‘acquired a
fixed and uwniform character and were made applicable to
situations without regard to special cireumstances which
are necessary to sustain them as reasonable restraints of
trade.”” [United Sitates v. Parawmount Pictures, Inc., 334
U. S, 131, 146. Since the undisputed evidenee in this ease
shows that these same respondents were pursuing the same
course of conduct which this Court 1 the Paramount ease
found was the result of conspiracy and which had been
condemned ag illegal, and sinee there was no factual conflict
for the jury to resolve, the Distriet Court should have
directed a verdiet for petitioner on the question of con-
spiracy. Under such cireumstances the conduct here should
have been equated with the conspiraey found in the Pera-
mount case. There was no reason for permitting the jury
to speculate as to whether or not there was conspiracy.

As against the undisputed and uncountradicted evidence
of the esistence of conspiracy the respondents advanced
five so-called business reasons for uniformly denying peti-
tioner an opporiunity to compele for first-run film, These
reasons were: (1) the existence of the national policy, fol-
lowed by cach, of confining first-run exhibitions to theatres
located in downtown areas;™ {2} the downtown showings
draw larger crowds and henee bring in the largest reve-
nues; @ (3} the Crest could not be preferred to other simi-
larly situated neighborhood houses, and if all neighborhood
houses were granted access {o first-run produet the down-
town threatres throughout the country, which were largely
owned by vespondents, would he eliminated:® (4) the
downtown theatres have been satisfactorv customers of
long standing,® and (5) the Crest would nnt he successful
and hence respondents would not experiment with 11.%

B3R, 1a; 11a; 60a; 145a-146a ; 164a-165a; 1824.183a; 213a; 218a;
253a-234u.

R, 86a: 115a; 147a: 165a. 227a,

€0 R. 162a-163a: 230a.

M R. 144a: 148a.

62 R, 147a; 150a; 230a.
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These five so-called business reasons constituted the ““evi-
dence’ relied upon by vespondents 10 rebut petitioner’s
case in chief on the question of conspiracy. Bul evidence
which shows merely that respondents had a common busi-
ness purpose for excluding pefitioner from the first-run
martket has no relevance to a showing that they did not
conspire to do so. The logical inference would be to the
contrary. Since ndmittedly there was exclusion of a e¢om-
petitor from the market the fact that there were huasiness
reasons which made such exelusion desirable to respondents
affords no legal justification for such conduct. Umnated
States v. Masonite Corp., 316 1. S. 265, 276 (1942).

Thesc so-called business reasons were tuerely ezcuses
whieh were offered to justify the maintenanee of the jointly-
pursued non-competitive national policy of confining first-
run showings to downtown areas, rathar than cvidenee to
prove that there was 1o joint or common purpose to exelude
petitioner from the first-run market. Three of the excuses,
namely, the larger revenue from downtown operations, the
necessity for proteeting respondents’ investment in theiv
downtown theatres, and the satisfactory relationship with
existing eustomcrs, do not eonstitute evidence rebutting the
existence of conspiracy but are merely reasons for the
adoption and mainfenance of the conspiracy they arc
pleased to eall a national poliey.

The only excuse given which might possibly have pointed
to independent competifive hehavior was respondent’s
statement that the Cresl would not he suceessful if operated
as a first-run house. But since all of thom refused to ex-
periment with first-ron film at the Crest, the qunestion
of whether it could in fact have been operated snceessfully
on g first-ran basts 1s purely conjectural. Tn addition, this
particular reason for exclusion has no probative force since
reepnndents would not have granted first-run to the Crest
anvway because of the existence of their jointly-pursued
national policy of eonfining first-run exhibitions to theatres
loeated in downtown areas. The evidence did show that in
the few sitvations in which respondents ‘had licensed
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neighborhood theatres ou first-ron such operations had been
successful.®® One respondent hinted that had it owned the
Crest such theatre would probably have heen grauted firsi-
run privileges.®

To advance the national policy as an excuse for denying
petilioner access to first-run produet is hut to admit the
fact of conspiracy siice cach pursued the same policy with
knowledge that all the others were following the same
palicy, each knew that the exclusionary result could he
achieved only by the common action of all, and each knew
that common pursuit of such policy would imposc an un-
recasonable restraint upon petitioner’s theatre operation.
Under the cases discussed (pages 36-37, supra) such con-
duet constitutes conspiracy.

Respondeuts’ contention that downtown theatres draw
larger erowds and bring in more revenue has no peculiar
application to Baltimore. Indced it was patently inappli-
cable to the particular situation here sinee petitioner had
offered guaranteces which were aderquate to protect respond-
ents,® If the drawing power of the downtown theatres
proved so superior to that of the Crest that the latter conld
not continue to offer the required guavantees, then com-
petition would effectively dizpose of petitioner’s bids for
first-run pictures.

Doubtless respondents helieved that their nationwide
system of runs and clearances which were substantially
nniform as to each local competitive area, and which had
been unqualifiedly condemmed by this Court in the Pare-
mount case, were financlally advantageous to them, but
that fact supplicd a motive for joint action rather than
proof of its ahsence. It 13 interesting fo note that William
F. Rodgers, who for sixteen years had heen the general
sales manager for Loew’s, testified that 1n Boston where a
suburhan house owned by Loew’s was plaving (irsf.run day

8 R. 161n; 1808a: 204a-206a; 227a.

4R, 166a-167a.
85 R, 45a;: J3a. H8a; K04 T7a: 80a; 82a; 174a; 205a-206a.



41

and date with a downtown house also owned by Loew’s, it
was ‘‘not nncommon for the theatre in the Back Bay sce-
tion to outgross the theatre downtown.”” (R. 227a)."

Respondents’ concern with the possible effeet upon their
nationwide theatre investment in dewntown theatres if
neighborhood houses were granted an opportunity to com-
pete for first-run product is understandable.  Such concern
provides # sirong motive for the nationwide exelusion of
neighhorhood theatres from first-ran product but it offers
no busig for an inference of local independent competitive
activity in this ease. Nor has it any bearing whatsoever
upon petitioner’s qualifications for first-yun filn in Balti-
more, nor to the local competitive situation. Such com-
mon coneern, however, does cxplain the unanimity with
which respondents refused petitioner first-run produet and
the wnanimity with which they granted petitioner first sub-
sequent run.  However, it is wholly irrelevant {o a qhowmw
thatl each acted 111(11..1)011(3811151? of the others®

The exeuse that the Crest was demied first-run produet
beeause the downtown theatres have heen cusiomers of long
standing is no defense to proof of a nationwide conspiracy
ta adopt and maintain non-competitive runs and elearances.
At best it mercly confirms an eéstablished indusfry aversion
to the stresses of competition. In denying the request of
the minor defendants that they be permittad fo retain their
old customers regardless of discrimination, the District
Court in the Paramount casc said that ““the system of pre-
ferring old customers undoubtedly aided diserimination in

" Roston was one of the few cities in which respondents per-
mitted a neighborheood house owned hy one of them to play first-
run film.

T While anly Loew’s und Warner owned downtown theatres in
Baltimore, the three other majors, Fox, Paramount, and REKOQ, as
well as Lorw’s and Warner, awned and operated first-run theatres
and dominated the Arst-run market in the 92 largest cities of {he
nation, including Baltinore.  Eaeh of the five majors counld
pxpect, and in faet ¢lid recerve, reciprosal favored treatment in
thase major eities in which snch distribntors ewired thentrea {See
85 F. Supp. 8§81, §88, 893-895.}
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the past and gerved as a ready excuse for a fixed system of
runs and clearances and was to that extent unlawful,”’ ®

This 1s not a ease in which the alleged couspirators of-
fercd gvidence thail they acted independently from some
motive unrelated to restraint of trade, On the contrary,
respondents not only knew that their common conrse of
conduct would unreasonably restrain competition, but hy
their explicit admission, they dchberately intended to re-
strain the trade of independent mneighborhood tbeatres.
Their defense was merely that it was convenient and
economically profitable to do so.

Nor did the exeuses offered by respondent= for denying
first-run to the Crest have anything fo do with the size,
seating eapacity, eguipment, appeintments, or policy of
operation of that theatre. The exenses advanced were ad-
mittedly applicable across-the-koard to all neighborhood
theatres without regard ‘‘to the special circumstances
which are nccessary to sustain them as reasonable re-
straints of trade.’” Uniled States v. Paramount Pictures,
Inc., et al, 334 U. 8. 131, 146.

It is firmly established that evidencc showing a con-
spiracy to imposc nnreasonahle restraimts upon commereial
competition cannot be refu¥ed hy cvidence showing husi-
ness necessity, mood ntentions, or economic motives.
Timken Roller Bearing Co. v. Uniled Slates, 341 11. 8. 593,
599 (1951); Fashion Originators’ Guild v. Federal Trade
Commission, 312 T. 8. 457, 468 (1941); Uwnited States v.
Socony-Vacuum O Compuny, 310 1. 8 150, 220, 221
(1940} ; Paramount Famous Lasky Corporation v. United
States, 282 U. S. 30, 43, 44 (1930) ; Fastern States Relail
Lumber Dealers’ Assoctation v, UUnited States, 234 T, 8.
600, 613 (1914); Standard Sanitary Manufacturing Cam-
pany v. United States, 226 T, 8. 20, 49 (1912); American

MR35 F. Supp. 881, 808, Petitioner’s reguested instruetion Na.
61 whieh was refused reads (T, 29%a) ;. The svstem of preferring
mld eustomers has beon nsed by these defendants in the past as a
ready exewre for a fixed system of runs and elearances and was to
that extent nnlawful.
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Medicul Association v. Umited Stafes, 120 F. 2(d) 233, 249
(C. A. D. C.1942) affd. 317 U, 5. 519; United States v. (ien-
eral Motors Corporation, et al., 121 F 2(d) 376, 406, 407
(C. A. 7,1941), cert. den. 314 U. 8. 618. The question for
determination here was not why respondents excluded peti-
tioner from the first-run market but whether the admaitted
exclusion was the result of conspiracy. The business rea-
sons offered by respondents in defense of their action were
beyond the scope of such inquiry.

The real reason for respondents concerted refusal to
offer petitioner an opportunity to compete for first-run
product lies in their desire to retain monopely control of
first-run exhibitions.®* As this Court said in the Paramount
case ‘‘the main contest is over the cream of the exhibition
business—that of the first-run theatres;’’ that the central
problem was ‘‘which exhibitors get the highly profitable
first-run business;’’ that ‘*the controversy over monopoly
relates to monopoly in the first-run phase of the exhibilion
business.”” United States v. Puramount Piclures, Inc., 334
U. 8. 131, 166-167. As a means of breaking respondents’
strangle-hold on the first-run exhibition husiness this Court
approved the action of the Distriet Court in enjoining the
fixed system of runs and elearances which bad heen imposed
without regard to local situations and deereed the divorce-
ment of exhibition from distrihution in order to end the
conspiracy.”

Despite these judgments against them respondents have
resisted every ceffort to hreak their monopoly of the first-
run cxhibition field. When a new method of competition
developed in the form of the drive-in theatre these same

%8 These same respondents have concertedly denied first-run
product to independent theatres Ineated in downtown areas where
such independent theatres were comparable in size and appoint-
ments to downtown theatres owned by respondents. {See William
Goldman Theatres v. Logw’s, Inc,, 100 F, 2{d) 738 (C. A. 3, 1945).
cert. den, 334 11 8. 8§11 (1948); Ball v. Paramount Pictiures, 169
F. 2(d) 317 (C. A. 3, 1948), cert. den. 339 T). S. 911 {1950).

™334 U. S. 131, 146-147, 174-176.
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respondents uniformly relegated such theatres to subse-
quent-run status without regard to local ciremmstances. In
the Milgram case the distributors refused a drive-in theatre
an opportunity to compete for first-run film despite tbe
fact that the operator of such theatre had offered higher
film rentals than was paid hy the exhibitor-deferdants.™
These same respondents offered the identical ‘‘business
reasons’’ as those offered here for denying first-run piec-
tures to drive-ins but the Court of Appeals there held that
such rcasons “‘were wot strictly relevant.””™ It held fur-
ther that such reasons werc mnot peculiarly applicable to
plaintifl’s drive-in theatre but, ou the contrary, were appli-
cable to all drive-in theatres,™ and that denial of first-run
film to the plaintiff was the result of a nationwide poliey of
all the distributors to rvclegate drive-ins to second-run
status.™

Where, as here, anvther method of competition devel-
oped, namcly, the de luxe suburban house, respondents
again acted with unanimity in relegating it {0 second-run
status. While this case arose from the demand of a single
theatre owner and involves a local situation, the reasons
for refusing such theatrve first-run product are directed to
the position ocenpied hy neighborhood theatres in the mo-
tion picture field. The plain fact is that the Crest was
denied an opportunity to compete for first-run product
simply hecause it was a suburban theatre. This conelusion
is buttressed by the admission of respondents that had tle
Crest lLeen located in the downtown area it would have
heen afforded access to first-run film. In effect, respond-
ents have erected a fenee around the neizhhorhood theatre
and relegated it to suhsequent run status,

M Afigram v. Loew’s, Tne., el al, 94 F. Supp. 416, 418 {1950},
affd. 192 F. 2(d) 579 (C. A. 3. 1951), cert. den. 343 U, 8. 929
(1951).

2192 . 2(d) R79, 5Ra.

™ Ibid., p. 583.

™ Bid., p. 586.
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-Such a poliey runs counter to the niodern trend of loeat-
ing both business houses and theatres in the suburban arcas
of large cities so as to avoid growing congestion in down-
town arcas. Suburban aveas are themsclves frequently
cities within Metropolitan boundaries with their own busi-
ness, shopping, and entertainment centers. They have de-
veloped becanse of the spreading growth of cities, the dis-
tance of suburban areas to downtown, and the complicated
and expensive parking problems which are present in any
large city. To deny neighborhood theatres an opportunity
to compete for first-run product is but to stem the tide of
progress and deny convenient entertainment outlels to
patrons. Tbis is espeecially true where, as here, the sub-
urhan theatre is of adequate size, properly managed, suit-
ably equipped, loeated 1n a thriving commumty from which
it can draw on a large population, and capable of charging
the same adniission prices as well as paying the same or
potentially greater film rentals to the distributors as ave
paid by downtown heuses.

Under our competitive system progress is achieved from
“the constant development of new forms and methods and
their entry into free competition with the old,”” and unless
proved to be detrimental (o the public they should ““he
allowed to find their proper place in the industry, rather
than have a place assigned to them by a dominant group
with monopolistic power.” Milgram v. Loew’'s, Iuc., el al,
04 F'. Supp. 416, 421 (1950), affd. 192 F 2(d) 57% (C. A. 3,
1951), cert. den. 343 T. S. 929 (1951).

It is apparent from the factual situations developed in
the M#lgram case as well as in the instant ease that re-
spondents are continuing their efforts to monopolize ‘“the
cream of the business,”” the luerative first-run field, in the
teeth of this Court’s action in the Paramount easec.

It is the position of the petitioner that the undisputed
and uncontradicted evidence in this casc, when viewed in
the light most favorable to respondents, clearly established
the existence of o conspiracy to foreclose petitioner and
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other neighborhood theatres similarly siluated from an
opportunity tn compete in the first-run film market; that
the conspiracy was a continuance of the same conspiracy
already condemned by this Court in the Paramount case,
and that no relevant defense was offered to refuie the clear
ease of conspiracy established largely through respondents’
own admissions, and hence that the trial court erred in re-
fusing to instruct a verdict for petitioner on the guestion
of conspiracy.

iI

Ths District Court Deprived Pstitioner of the Benefits of Soc-
iion 5 of the Clayton Act by Failing o Explain Adequajely
the Background. Scope and Significance of the Paramount
Casa and its Impact Upon the Instant Caes and by Instruci-
ing the Jury that Petitioner 5iill Had io Prove Conspiracy
Because the Present Factual Situation Had Noi Been Be-
fore the Court in the Paramcunt Case

Section 5 of the Claylen Act provides that judgments in
Government Antitrust snits ghall comnstitute prima facie
proof of all matiers which the defendants are esiopped
from relitigating with the Government. The admissibility
of such judgments uuder Section 5 was conclusively estab-
lished by this Court in Ewmich v. General Motors Corpora-
tion, 340 T, S. 558 (1951). It wax there held that not only
ihe final judgruent but any ether part of the primarcy record
in the Government case necessary to determine the scope of
the estoppe! deseribed in Section 3, should be reeeived in
evidenece.’® It was held further that the trial court shonld
then instruct the jury with respeet to the significance which
should be given the judgment in the Government suit in
weighing the charges of illegal conduet.™ This Court held
also that, although the privale litigant is required to
estahlish the injury to his business by indepeudentl evi-
dence, ke is entitled to rely upon the estoppel created by the
judgment in the Government suit to establish the prima

—_—

At pp. BT1-572,
6 At p. 572
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facie illegality of the conduct by which he has been injured
as well as the injurions purpose of such conduet.™ -

This Court hag determined that the theory of Section 5
is that Congress, recognizing that the prosecufion of axn
antitrust suit involves numerous complex burdens which
might discourage private suitors from availing themselves
of the remedy afforded by Scction 4 of the Clayton Act,
intended to integrate public and private enforcement of
the antitrust laws by permitting jndgments in Government
suits to be used in private suits as prima facie proof of the
charge of 1Hegal conduct, lecaving to the private suitor the
burden of a prima facie showing that such illegal conduct
actually injured him.™ '

It is submitted that the trial Court’s charge with respeet
to the purpose, scope and effect of the Paramount litigntion
was so superficial and so limited as to deprive petitioner of
any of the benefits conferred upon it by Section 5 of the
Clayton Aet. Although he had before him all four final
decrees entered in that litigntion, and had had his atten-
tion called to the reported opinions, findings of faet, and
conclusions of law from which such decrees were derived,
and also had had the benefit of two full arguments relating
to the admiesgibility of the decrees {SR. 174-222; 914-952),
the trial Court refused all of petitioner’s requested in-
structions. '

The Court told the jory that he had allowed the decrees
in the Paromount suit to be introduced in cvidenee; that
that suit was one brought by the Government against these
same defendants at a time prior to the opening of the Crest
and had held that these defendants had violated the anti-
trust laws by ‘‘restricting to themselves first-run and in
establishing certain clearances in numerous places through- -
out the United States;’’ that such facts become prima facie
evidence which plaintiff may use to support its claim that
what the defendants have done since in Baltimore is within

7 At pp. 570-5T1.
7 At pp. HET-568.
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the prohibition of the earlier decrees; that the present
factual situation in Baltimore was not before the Court in-
the. prior case and hence it was slill necessary to plaintiff’s
recovery that it prove that the defendanis conspired uun-
reagonably to deprive plaintiff of first-run films, or to re-.
striet plaintiff to unrcasonable clearances, (R. 273a).

The Court of Appeals found *‘nothing detrimental to the
plaintiff .in these instrnetione.”” Tt held that the district:
court had eorrectly instructed the jury that the decrees
were prima facie but not conclusive evidence of the con-
_gpitacy on which plaintiff’s case was based, and that sueh
an instruetion was in accordance with the terms of Seetion
5 of the Clayton Act. Theatre Enterprises, Inc, v. Para-
mound Fim Distributmg Corp,, et al, 201 T, 2(d) 306, 315-
316.7®

Contrary to the clear guide laid down by this Court in the
Emich case® the trial Court: (1) failed to examine the
record in the Paramount case for the purposge of determin-
ing the issues decided hy those judgments, (2) failed to
reconstruet that case in the manner and to the extent
necessary to acquaint the jury fully with the issues therein
determined, and (3) failed to explain the scope and effect of
the Paramount judgments on the instant case.

Although petitioner offered the relevant documents in
the Paramount case at the beginning of the trial (SR. 220-

7 Patitioner had not contended that the Paramount decrces were
conclugive but sought only a full and clear charge which was
necessary to permit the facts in the instant case to fall into proper
perspeetive.

80 This Clourt there said (340 U. 5. 558, 572): :

“‘In summary the trial judge should (1) examine the record of
the untecedent case to determine the issues decided by the judg-
ment; (2) in his instructions to the jury reconstruect that ease in
the manner and fo the extent he deems necessary to acquaint the
jury fully with the issues determined therein; and (8) explain
the scope and effeet of the former judgment on the case at trial.
The Court may, in the iriterest of elarity, so inform the jury at
the time the judgment in the prior action is offered in evidence:
or he may so instruct at a later time if, in his discretion, the ends
of justice ‘will be served.’’
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222), and reoffered them at the closc of its case in Chief
(SR. 482), as well as at the close of all of the evidence, the
Trial Court refused their admission until a moment before
he charged the jury on the enlire case, at which time 1t was
ubviously too late for their proper consideration by the
jury. (SR. 1002-1004).

Had the trial Court given ceven cmsow attention to the
Paramount judgments and to the comprehensive findings of
fact and conclusions of law upon which they were based, it
would have seen that the distributor defendunts there, who
are respondents here, were cstopped by such judgments
from relitigating with the Government the fellowing mat-
ters of law and [act which were relevant to the instant
casc: ¥

(1) That these respondents iu 1945, had illegally eon-
spired with each other and with their first-run
licensces to establish a nationwide system of runs
and clearances which were substantially uniform in
cach loeal competitive area, and which had the effcet
of protecting affiliated first-run exhibitors from com-
petition by independent cxhibitors, suck as peti-
tioner: **

(2) That thesc respondents in 1945, had illegally con-
spired to diseriminate against independent exhibit- -
ors, such as petitioner, by granting speeial license
privileges to thcatres affiliated with them and with
large theatre cirenits;

(3) That these respondents in 1945, had illegally con-
spired to discriminate against independent exhihit- -
ors, such as petilioner, by granting unreasonable
clearances agmnqt theattcs operated by suech inde-
pendents: ¥

70 1. Sapp. 53, 71-74; 85 F. Supp. 881, 883-384, 885, 897-898.
*2 Conelusion of Law No, 7. 70 F. Sapp. 53, 71-72.
= Conelusor of Law Nao. 8(d), 70 T, Supp. 53, 72
8+ Conelusion of Law No, 8(¢). 70 F. Snpp. 53. 72.
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(4) That the illegal conspiracy and discrimination de-
scribed ahove could be ended only by divoreing each
respondent from the theatre circuits affiliated wilh
it; %

{5) That each respondent was enjoined from agreeing
with any other respondent or with any exhibitor or
distributor to maintain a system of clearances; from
granting any clearances between theatres nol in sub-
stantial competition; from granting or enforcing any
clearance against theatres in substanfial competition
with the theatre rcceiving the license in excess of
that which was reasonahly necessary to proteet the
licensec in the run granted, and that whenever any
clearance provision was atlaeked as 1llegal, the hur-
den wag placed on the distribntor to sustain its
legality ; #°

(6) That hence-forth respondents were required to nego-
tiate run and clearanee, theatre by theatre, solely
upon the merits of the respeciive offers received for
a particular run from compeling theatres and with-
out discrimination in favor of affiliated thcatres,
circuit theatres or others.”

{(7) That the relief necesxary to end the continuing con-
spiracy and discrimination was not granted until
Fehruary 8, 1950.%

The above constituted the minimum requirements for in-
structions relating to the scope and effect of the Paramount
judgments as those judgments bear on the instant case.
They constituted the matters of law and fact relevant to

8385 F. Supp. 881, 895-896; Sec. IV of Final Decrces of Feb-
ruary 8, 1950.

8 Qep, TI, Pars. 2, 3 and 4 of decrees entered Febrnary 8, 1950
(SR, 1003}

87 Qep, 11, Par. B, of decrees entered Febrnary 8, 1950 (SR. 1004)

S5 8R. 1004
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this casc respecting which respondents were estopped hy
the judgments from velitigating with the Government.
These judgments, which the trial Court refused to explain,
were prima facie evidence that the admitted refusals of
respondents fo permit petitioner an opportunity to nego-
tinte competitively for first-run film in Baltimore were, as
charged, the produet of a nationwide conspiracy to proteet
respondents’ existing first-run licensees from independenti
competition. Failure to give the jury the bencfit of such
instructions constituted prejudicial crror of the clearest
kind. The sketfchy instructions which were given did not
afford the jury any opportunity to evaluate the evidence
relating to the local situation in Baltimore against the
background of the Government’s lengthy litigation with
these same respondents. :

While 1t is true thal such cvidence is subjecet to refuta-
tion by respondents, and that any confliets resulting there-
from were for the jury to resolve as to factual matters, and
for the Court as to issues of law, the Court’s failure to ex-
plain such matters in his charge left the jury in ignorance
as to their relevance and importance. As a result peti-
tioner was deprived of the henefits which Section 5 was
intended to eonfer upon him.

While this Court in the Envich case properly left to the
discretion of the {rial ecourt the exact manner in which the
explanation of the prior judgment should be made,® it did
set up clear guides ™ which were ignored by the trial Court
here. The practical effcet of the execedingly narrow con-
struction given was to nollify the evidentiary effect of
Seetion 5 as far as petitioner’s casc was concerned. We
submit that the instruction given by the trial Court frus-
trates the purpose of Congress in cnacting Seetion 5 as a
means of minimizing the burdens which would otherwise
have to be borne by private suitors. The instruction given

340 TJ. 8. 558, 571.
50340 1], . 558, 572,
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also failed to follow this Court's construction of the use to
be made of Section 5 as announced in the Emich case,

By instructing the jury that, despite the prior Govern-
ment litigation it was still necessary, If petitioner was to
recover, to prove that respondents conspired unreasonably
to deprive petitioner of firsi-run product hecause the Balii-
more factual situation was not before the Court in the
Paramount case, the trial Clourt, in substance if not in
form, required petitioner to retry the issue of conspiracy
previously resolved agalnst respondents.™

Baltimore was in fact referred to in the Govermment’s
amended complaint. In addition, exhibiis were reccived in
evidence in that case showing the first-run distribution of
respondent’s films in the 92 cities of the country with popu-
lations over 100,000 #ncluding Baltimore.®* Tn any event
the Government was not required to prove all the faetual
situations that might arise in any given locality in order
to prove a nationwide conspiracy. United States v. General
Motars Corporation, et al, 121 F 2(d) 376, 405 (C. A. 7,
1941) cert. den. 314 U. S. 618; De Luxe Theatre Corp. v.
Balaban & Katz Corp., et al, 95 F. Supp. 983, 986; Usited
States v. United Shoe Machinery Corp., 110 F. Supp. 295,
299, 305, 307 (19533). To establish a prima faecie case under
the ruling in the Fwmich casc® it was only necessary for

91 The Court of Appeals held that the Paramount deerees had
no relution to the Crest Theatie since it wus construeted after the
deerees were centered, but said they were offered to show that
defendants had entered into a prior conspiraey which was given
effect when plaintiff applied for first-run privileces. Thegtre Fnter-
prises, Inc. v. Pargmound Film Disiribuling Corp., et al, 201 F.
2(d) 306, 315.

22 Exhibits Nos. 428 and 428a, Unifed Slates v. Paramount
Pictures, Tne., et al., 66 Fed. Supp. 323, 70 F. Supp. 53, 334 U. S.
131.

" There the private suitor introduced the criminal judgments
in the prior Government suit to shtow prima facie evidence of the
existence of a nationwide conspiracy on the part of the General
AMotars group to monopolize the time sale financing of cars sold by
General Molors denrlers, and, o addition, introduced evidence of
the canceliation of hig dealership becanse of his refusal o use
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petitioner to introduce the judgnients in the priov Govern-
ment case and such additional evidence as would show the
impact of the conspiracy on petitioner.”® This the peti-
tioner did,

The mstruction requiring de sova proof as to the exist-
ence of conspiracy in Baltimore may have resulted, in part,
fron: the doubt expressed by the trial Court that petitioner
could rely on the Parawmount judgments singe the original
findings of fact in that ense showed the situation as of 1945
(SR. 200-203) wlercas petitioner didn’t request first-run
until January 1948. (R. 10a).

The mere fact that the findings in the Pargmount casc
showed the situation generally as of 1945, whercas peti-
tioner made its first request for first-run product in .Jan-
vary 1948, in no way deprives pefitioner of the right to rely
upon the decrees eventually entered in that case as prima

the finaneing facilities of » finance company affiliated with Genceral
Motors in the time-sale finaneing of cars sold by him at retail. This
Court held such to be sufficient to prove a prima faecie case for
the plaintift. (340 U. 8. 558)

M Tn the only vase other than the instant ecasce in which a Court
uf Appeals has ruled directly npon the sdmissibility of the judg-
ment in the Paramaunt cose, the plaintiff alleged it had been driven
out of business as a resnlt of the earlier conspiracy proved by the
Govermnent in the Paramount case. Evidence had been introdueed
showing that the defendants had cmployed practices in plaintiff’s
Ioeality and in treating with plaintiff siwmilar to those practices
which had been found in the Paramownl case to have been used
to further the nationwide conspiracy, The trial Court sum-
marized the findings of fact in the Paramoin! case, and charged
that if any of the practices found there ‘‘have been proved by
plaintiif to have oceurred with respect to the Brookside Theatre,
vou have the right to conclude without further proof on the part
of the plaintiff that sueh aets or things were done by defendants
pursuant to their eonspiracy ov illegu]l lhusiucss practices in viola-
tion of the Sherman Act deseribed and established in the Para-
mount ecase.”’  Brookside Theatre Corp. v. Twenticth Century-Fox
Film Corp., Transeript of Record, pp. 2609-2610. Judgment for
Plaintiff was affirmed. Twenticth Century Foz Film Corp. v,
Brookside Theatre Corp., 194 F. 2(d) 846 (C. A. 5§, 1962). The
defendants’ petition for certiorari, a main ground of which was
the ruling regarding the admissibility of the judgments, was denied.
(343 U. 8. 942)
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facie evidence uf conspiraey here. The damage period in
this case was from Fbruary 1949 to March 1930. (R. 260a).
Final decrees were not entered against Loew’s, Fox,
Warner, Universal, Columbia and Tmited Arlists until
February 8, 1950, more than two yeurs after petitioner’s
original request which was made in January 1948 (R. 1001}.
Consent judgments after remand were entered against
REO on November 8, 1948, and against Paramount on
March 3, 1949.%° Since theve was no cvidence of abandon-
ment the law presumes that the conspiracy eontinued until
the entry of the final judgment which enjoined the cou-
demmed conduct. Tyde v, United States, 225 U. 8. 347, 368,
370 (1912) ; United States v. Perlstein, 126 F. 2(d) 789, 798
(1941}, cert. den. 316 U. S. 678. There 15 uo presumption,
however, that upeu entry of judgment in a Government
antitrust suit the defendants ceased their unlawful conduect.
In the absence of clear proof to the contrary abandoument
of an unlawful conspiracy in violation of the Sherman Act

95 The followinr is the ehronology of the Paramount litigation.
The case went to trial in November 1945, The first deeision by
the Statutory Conrt was made on July 20, 1946 (66 F. Supp. 323).
The judgment on thix deecision was entered on December 31, 1946,
and the supporting findings are reported in 70 F. Supp. 53. In
May. 1948, this Court affirmed the findinus relatine to liahility,
vacated the provisions of the decree which were inconsistent with
the theatre divestiture sonezht by the Govermment, and remanded
the ease for further consideratinn of such velinf (334 U. S. 131).
In Tuly, 1949, the Statutory Court held the GGovermment was en-
titled to theatre divestiture avainst the five thentre-owning de-
fendants in order to end the eonspiracy (85 I, Supp. 881, §93-894,
895.506). New findings were entered on February 2, 1950 (85
F. Supp. 881, 888-889), und on the same day two judgments in
accordance wath sineh findines were enterad, one against Tox.
Loew, and Warner, theatve-owning defendants, the nther against
Columbia. Universal, ind United Artists, non-theatre-owning de.
fendants. The jundement against Loew, Fox and Warner was
appenled and sueh mdgment affirmed per cariam on June 5, 1950
(33% U. 8. 974). The consent judpment apainst RKO, dated
Novembher 8. 1048. after remand from this Court, wus entered
without the takine of additional testimony. A similar judgment
againgt Paramount wus entered on Mareh 3, 1949, after the taking
of additional evidence on remand.
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will not be presumed even after entry of judgment. ILocal
167 v. Umted States, 291 U, 8. 203, 207-298 (1934), This is
particularly true where, as here, respondents had settled
into a continwing pattern of antilrust violations. Urited
States v. Oregon State Medical Society, 343 U. S. 326, 333
(1951) %8

The attitnde of the trial eourt with respeet to the Para-
mousnt case and the eonstruction to be given Scction 5 are
tllustrated by his remarks during argument of counsel on
the admissibility of the deerces. He characterized the clear
and unambiguous language of Scetion 5 as “‘elumey,”” ““in-
adequate,’’ and ‘““inartistic”” (SR. 942); ‘“that it confused
the issue by bringing in a lot of subtle language which does
not make sense when applied to a concrete situation?’ and
that 1t would merely “‘bhefuddle the jury.” (SR. 1000).
While admitting that Seetion 5 required him fo permit
petitioner to call the jury’s attention to the Paramount
deerees and 1o explain that they were prima facie evidence
of conspiracy, the Court said **it does not amount to any-
thing, it has no force, no prohative value mnless they (the
juary) find a concert of action;’’ that whether the decrec
wag admissible for any purpose is “‘a close case;’’ that it
nmay he a twilight zone case.”” (R, 236a). Although his
attention was called to this Court’s mstruetions in the
Fwmich case requiring that a trial judge, in dealing with
the etfeet of judgnents obtained by the Government in
antitrust suits should “*examine the reecord of the ante-
cedent case to determine the issues decided by the judg-
ment,” o7 the trial judge said, **That was a pretty big order,
wasn't it?'? SR. 219). Subsequently, in commenting on
the same requirement, he said, ““Well, I am not disposed
to examine the record anymore than I have done from the
papers that have heen given me and the eopies of the de-

" This Conrt in the Parmmount case had recognized the past
praclivity of these respondents to unlawful eonduet. 334 U, S
131, 147.

T 340 1], 8. 558, 572
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cree.”” (SR. 917). Although he admitted to having read
this Court’s opinion in the Paramount case (SR, 177) there
is no indication that he read either of the two Statutory
Court decisions or the findings of fact und conclusions of
law upon which the final decrees were based.

After remarking that ““Congress apparenily did not
know the hornet’s next they were getting into*” in passing
Scetion 5, the Court then said thail the mere facl that peti-
tioner had a right to use the deerces in the prior Govern-
ment suit as prima facie evidence of illegal conduet did not
mean that petitioner could thereby ‘“cast the whole burden
on the defendants of showing that cleavances in this pax-
ticular case are valid?’ and that to so interpret Section 3
would be *‘absaord’ (SR. 997). Such a construction mis-
conceives the purpose of Seetion 5. The decrees in the
prior Government suit are to be treated only as prima facie
cvidence of the existence of illegal conduct. Admittedly
sich presumpfion is rebuttable by proper evidence.

The trial Court’s misconstruction of the purpose of See-
tion 5, as well ag his failure to grasp the full scope and
effect of the Paramount case, manifested itself in other
ways in his charge. lllustrative is his instruction relating
to burden of proof with respect to estahlishing the reason-
ableness of clearances imposed apon the Crest. The de-
crees in the Paramount casc provide that whenever any
clearance provision is attacked as illegal the burden of
proof is upon the distributor to sustain its legality (SR.
1003). The decrees require that eaeh respondent indi-
vidually must assume such burden of proof. They do not
require cvidence of conspiracy between two or more dis-
tributors before such hurdens attaches. Nonetheless the
Court instructed the jury that the burden shifts to re-
spondents to prove legality af clearance andy if the jury
finds that petitioner has proved a conspiracy. (R. 273a-
274a)

The most striking example of the tria] Conrt’s failure to
urazp the purpose, seope and effect of the Paramount judeg-
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ments was his instruetion, over objection, -that Lioew and
‘Warner, both of which own and operate first-run houses in
downtown Baltimore, had the absolute legal right to place
their own pietures in their own theatres, on any terms they
saw fit. (R. 271a) This ungnalified statement is clearly
erroneocus.

Petitioner, in accordance with the provisions of the Para-
mounl deerees which prohibited the granting of any clear-
ance between theatres nof in substantial competition (SR,
1003), had sought an instruction to the cffect that if the
jury found that the Crest was not in substantial eompefi-
tionn with the Loew and Warner downiown houscs, then
elearance between those theatres and Crest would he im-
proper {R. 302a-303a). :

Refusal of this request left the jury uninformed on the
whole problem of day and date first-run exhibition, a cru-
cial issue tn the ease. In addition, the instruction given was
erroneous beeause it ignoved completely the factual situ-
ation at the time of trial. Loew and Wuarner had been
found guilty of conspiring with others to violate the anti-
trust laws in the priov Government litigation. To ter-
minate such illegality this Court required that the five
theatre-owning  distributors, which included Loew and
Paramount, divest themselves of their theatre-owning affi-
liates as a step toward eliminating diseriminations agaipst
independent exhibitors.®® In this setting the Court’s -
struction is contrary to the well-established principle that
unrestricted freedom to select eustomers for self-sufficient
reasons loses its protection when the choiee is made in con-
cerlt with others. Binderup v. Pathe Ezxchange, 263 U. S,
291, 312: Federal Trade Commvission v. Raypmond Bros.-
Clark Co.. 263 U. 8. 5635, 572-574; United States v. Pacific
& 4. R. &N, Co., 228 U. S. &7.

Tn support of the Court’s charge respondents cite (Br.
in Opp. p. 11} the provisions of Paragraph 5 of the decrees

%8334 17, S. 131, 166-177. On remangd the Statutory Court or-
dered divestiture. 85 F. Supp. BB1, 895-890. '
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entered in the Paramount case againsi Loew and Warner
which suspend for the period allowed for theatre divesti-
ture the anti-discrimination provisions relating to runs and
clearances and permit these two companies during such
period to license pictures in their own theatres, in such
manner, and upon such {erms and conditions as may be
satigfactory to them.”™ But the suspension of the anti-dis-
erimioation provisions merely gives respondeuls immunity
from contempt action by the Government during the period
allowed for theatre-divestiture. 1t does not relieve them
from liability to a private suitor who was injured prior to
the effective date of the suspension. The damage period
here was February 1249 1o Marek 1950, (R. 260a). The
final decrees were entered on February 8, 1950.

In inatructing the jury that Loew and Warner had the
legal right to show their own pietures in their own theatres
exclusively, as and when they saw fit, the Court analogized
the sitnation to a person selling his own homegrown farm
products in his own grocery store (R. 267a). 'The weak-
ness of any such nnalogy lics in the fact that respondents
produce the desirable feature pictures on which operators
of first-run thea{res throughout the United States are de-
pendent if they are to remain in business. White Bear
Theatres Corp. v. State Theatre Corp., 129 F. 2{d)} 600,
603 (C. A. 8, 1942); William Goldman Thealires, Inc. v.
Loew’s, et al, 150 . 2(d) 738, 741 (C. A. 3, 1945). The
operations of a single farmer can hardly be compared to the
effect of restrictions imposed by a group of the mest power-
ful concerns in the nation.

2% This paragraph, rend into the record by petitioner at respond-
ents” request, provided that (SR. 1003}: “‘Nothing contained
in this decrec shall be eonstrued to limit, in any way whatsoever,
the right of each major defendant bouud by this decrce, during
the three vears allowed for the completion of the plan of reorpani-
zation provided for in Section IV, to license, or in any way pro-
vide far, the exhibition of any or all of the motion pictures which
it may at amy thoe distribute, in such manner, nnd upon such
terms, and subjeet to sych conditions as may be satisfactory to if,
in any thentre in which such defendant has a proprietary interest,
either direetly or through subsidiaries.’”’
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One further point should be noted in eonneclion with the
trial Court’s handling of the Paramount judgments. Al-
though they were offercd at the opening of the trial (SR.
220-222), and again at the close of petitioner’s case in chief
(SR 482), they were not admitted until all the evidence on
both sides was in and the Court was ready to charge the
jury {(SR. 1002-1004).

If the deerees were to serve as prima facie evidence of
conspiracy or of anything else, petitioner was entitled fo
have them hefore the jury as a part of its case in chief. If
the deerees were admissible at all they were admissible as
part of pelifioner’s prima facie showing of lability. The
whole cast and character of the case at trial depended upon
getting the decrees into cevidenee at the earliest possible
time. By permitting petitioner to read into the record four
paragraphs from the decrees only a hrief moment before
the Court delivered his charge to the jury on the entire
case, no opportunity was afforded the jury to evaluate the
evidence relating to the local situation in Baltimore against
the background of the Government’s lengthy litigation with
these same respondents,

The prejudicial situation created by the wholly inade-
quate and erronecous instructions given hy the Court, pur-
porting to explain what the decrees meant as well as their
relevance in the mstant case, was compounded by the last
minute acceptance of the decrces. It strains eredulity to
believe that, under such circumstances, the jury could pos-
sibly have grasped the significance of the prior Govern-
ment case insofar as 1L bore on the issues of the case sub-
mitted to it for decision.

In the Court below as well as in their Brief in Opposition
to the Petition for Certiorari (p. 9), respondents insisted
that petitioner made no objection to the Court’s proposed
charge relating to the Paramount case. The record itself
is sufficient answer. In accordance with this Court’s con-
struction of Seclion 5, petitioner submitted sixtcen pro-
posed instructions relating to the seope and purpose of the
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Paramount judgments, and their effect upon the factual
situation presenti in the instani case. (Sec pages 20 to 22,
supra). These instructions were designed to give petitioner
the benefits arvising from the prior Government litigation
as contemplated by Section 5. They dealt particularly with
problems of runs and clearances which were the iustru-
ments employed by respondents to deprive petitioner of an
opportunity te compete for first-run product.

All of these proposed instructiong were refused (R. 2774,
280a-282n). Botb Court and counsel had spent an entire
aftecrnoon in consideration of instructions proposed by hoth
sides. After the churge to the jury both sides sought addi-
tional instructions. Pectitioner renewed its request for in-
struetions on the Pargmount ease which was refused (R.
282a). These proposed instruetions were read into the
record. (SR.1114-1117). The trial Court’s annayance with
petitioner’s insistence upon proper instructions is exempli-
fied in the comment that ‘“We have heen agver all this.
Everything in the ebarge was discussed almost into the
night, ad ngusewm, almost 1 think you might say.”’ (R.
280a).

CONCLUSION

We submit that since the admitted and undisputed facts
constituted a violation of the Sherman Aect as a matter of
law, and since the instructions to the jury with respeet to
the Government's prior litigation in the Paramount case
werc Insufficienl to afford petitioner the henefits of that
litigation as provided by this Court’s construction of See-
tion 3 of the Clayton Act, the judgment helow should be
reversed.

Priue B. PERLMAN,
HowumEes BaLpkines,
Counsel for Petitioner.
Of Counsel:
Perumaxn, Bauorioce, Lvons & Brawring,

Epwix P. RowMme,
Sor C. BErRENAOLTZ.

November 1953. -
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APPENDIX
Clayton Act

Section 4 (38 Stat. 731, 15 U. 8. C. 15) (Treble damage
Suits)

That any person who shall be injured in his business
cr property by reason of anything forbidden in the anti-
trust laws may sue therefor in any distriet conrt of the
United Staies in the distriet in which the defendant resides
or 1s found or has an agent, without respeet to the amount
in controversy, and shall recover threefold the damages
by him sustained, and the cost of suit, including a reason-
able attorney's fee. :

Section 5 (38 Stat. 731, 15 U. 8. C. 16) [Judgments in
Favor of Government Prima Facie Fvidence)

That a final judgment or decrce hereafter rendered in
anyv criminal prosecution or in any suit or proceeding in
equily brought by or an behalt of the United States under
the antitrust laws to the effeet that a defendant has viglated
said laws shall be prima facic evidence against such de-
fendant in any suit or procecding hrought by any other
party against such defendant under said laws as to all
matters respecting which said judgment or decree would
he an estoppel as hetween the parties thercto: Provided,
This section shall not apply to consent judgments or de-
crees entered before any testimony has been taken: Pro-
mded further, This section shall not apply to conseni judg-
ments or decrees rendered i eriminal proceedings or suits
in cquity, now pending, in which the taking of testimony
has been commenced but has not been concluded, provided
such judgments or decrees are rendered before any further
testimony is faken.

Section 16 (38 Stat. 737, 15 U. S. C. 26) (Suit for Injunc-
tion by Party Demaged)

That any person, firm, enrporatien, or association shall
he entitled to sue for and have injunctive relief, in any
court of the United States having jurisdiction over the
parties, against threatened loss or damage hy a violation
of the antitrust laws, including sections two, three, seven
and eight of this Act, when and under the same conditions
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and principles as injunctive relief against threatened con-
duct that will cause loss or damage is granted by courts
of equity, under the rules governing such proceedings, and
upon the execution of proper bond against damages for an
injunction improvidently granted and a showing that the
danger of irreparable loss or damage is immediate, a pre-
Jiminary injunction may issue.

Shorman Hcp

Section 1 (206 Stat. 200, 15 U. 8. C. 1) {Contract, Combing-
lioi or Consptrary i Restrainl of Interstale Cammerce
lllegal )

Every contract, comhination i the form of trust or
otherwise, or conspiracy in restraint of trade or commerce
among the soveral States, or with foreign nations, is herehy
declared to be illegal * * 7. Hvery person who shall make
any coniract or cngage in any combination or conspiracy
hereby declared to be illegal shall be decmed guilty of a
misdemeanor, and, on conviction thereof, shall be punished
by fine not execeding $3,000, or by imprisonment not
exceeding one year, or by both said punishments, in the
diseretion of thie Court.

Section 2 (26 Stat. 209, 16 U. S 2) (To Monopalice,
Attempt to Monopolize, Combme m Conspere)

Every person who shall monopolize, or attempt, to monop-
olize, or combine or couspire with any other person or
persons, to monopolize any part of the frade or commerce
amonyg the several States, or with foreign nations, shall
be deemed guilty of a misdemeanor, and, on convietion
thereof, shall he punished by fine not exceeding five thou-
sand dollars, or by imprisomment not esceeding one year,
or by bolh said punishments, in the diseretion nf the Court.





