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QUESTIONS PRESENTED

1. Whether, in an antitrust conspiracy case based
upon alleged “‘parallel” acts and other circumstantial evi-
dence, summary judgment for the defendants may be
reversed when the district court found that there could
be no rational motive for the economically implausible
conspiracy alleged and that all of the evidence was en-
tirely consistent with the independent economic self-
interest of each defendant, and the court of appeals never
considered whether defendants’ actions were more con-
sistent with an inference of conspiracy than with an
inference of independent action.

2. Whether a court of the United States may: (i)
disregard the duly issued statement of a friendly foreign
government attesting that certain export controls en-
tered into by its nationals were compelled by that gov-
ernment; (ii) permit a trier of fact to adjudicate the
veracity of such an official government statement; or
(iii) hold such government-mandated conduct to consti-
tute or be a “feature” of a conspiracy in violation of the
antitrust laws of the United States.

(i)
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PARTIES TO THE PROCEEDING

Petitioners-defendants are Matsushita Electri

Fr al Co., Ltd., Matsushita Electric Corporat?grt:z)cf iﬁgj‘
ica, Mat’sushita Electric Trading Co., Ltd., Matsushita
Electr.omcs Corporation, Toshiba ‘Corporation, Toshih
America, Inc., Hitachi, Ltd., Hitachi Kaden Hanbaj
Kabushiki Kaisha, Hitachi Sales Corporation of America
Mitsubishi Electric Corporation, Mitsubishi Electric;
Sales America, Inc., Mitsubishi Corporation, Mitsubishi
International Corporation, Sanyo Electric Co., Ltd., Sanyo
Electric Trading Co., Ltd., Sanyo Electric Inc., Sanyo
Manufacturing Corporation, Sharp Corporation, and
Sharp Electronies Corporation.*

Respondents-plaintiffs are Zenith Radio Corporation
(“Zenith”) and National Union Electric Corporation
(‘(NUEJ!).Q!'

¥ The defendants in the district court were: seven Japanese
manufacturers of television receivers; four Japanese trading com-
panies; one Japanese component manufacturer; ten American sub-
sidiaries of the Japanese defendants; a former American television
m%nufacturer (Motorola) ; and an American retailer which pur-
chl:ed Japanese television receivers for resale (Sears).

eferences to the Petition Appendix are cited as “Pet. App. —a.”
References to the 45 volume appendix before the court of appeals,
which has been transferred to this Court in lieu of the record below,

”
.

are cited as “Rec. —a, vol. ——
he statements required by Rule 28.1 of this Court are con-

tained in the Appendix to the Petition. (Pet. App. 1a-5a). Amend-
ments to petitioners’ Rule 28.1 statements are attached hereto.

** The court of appeals affirmed summary judgments in fayor
of defendants Sony Corporation, Sony Corporation of America,
Motorola, Inc. and Sears, Roebuck & Co. (Pet. App. 180a-185a;
196a; 223a). These companies are designated as respondents pur-
suant to Rule 19.6 of this Court. However, references to “respond-
ents” do not include these former defendants.
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723 F.2d 238 (Pet. App. 34a-197a) and 723 F.2d 319.
(Pet. App. 198a-223a). The opinions of the district court
granting summary judgment are reported at 494 F. Supp.
1190 (Pet. App. 1111a-1214a) and 513 F. Supp. 1100.
(Pet. App. 236a-667a). The district court’s evidentiary
opinions are reported at 505 F. Supp. 1125, 505 F. Supp.
1190 and 505 F. Supp. 1313. (Pet. App. 668a-776a;
T772-987a; 988a-1110a).

JURISDICTION

The judgments of the court of appeals were entered
on December 5, 1983. (Pet. App. 224a-228a; 229a-
233a). Timely petitions for rehearing and rehearing in
banc were denied on March 9, 1984. (Pet. App. 234a;
235a). The petition for a writ of certiorari was filed
on June 7, 1984 and granted on April 1, 1985. This
Court has jurisdiction to review the judgments of the

court of appeals by writ of certiorari pursuant to 28
US.C. § 1254(1).
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STATUTORY PROVISIONS INVOLVED
Respondents’ complaints allege violations of sectiong
1 and 2 of the Sherman Aect, 15 US.C. §§1 and 2
section 73 of the Wilson Tariff Act, 15 US.C. §8, the
Revenue (Antidumping) Act of 1916, 15 U.S.C. §72
section 2(a) of the Robinson-Patman Act, 15 U.S.Cf

§13(a), and section 7 of the Clayton Act, 15 U.S.C. § 18.
(Pet. App. 27a-32a).

STATEMENT OF THE CASE

A. The Alleged Conspiracy

Respondent Zenith manufactures and sells consumer
electronic products (“CEPs”) and is America’s most suc-
cessful television manufacturer. Together with RCA,
Zenith has dominated the U.S. television industry for
more than thirty years, jointly accounting for over forty
percent of U.S. color television sales throughout the rele-
vant period. (Rec. 2575a-2576a, vol. 6). Respondent
NUE, the successor to the Emerson Radio Corp., once
manufactured and sold television receivers under the
Emerson label, but ceased such sales in the early 1970’s.
(Pet. App. 246a-247a & n.5).

In their complaints, respondents alleged that, from the
mid-1950’s to at least 1977, seven Japanese television
manufacturers and seventeen other named defendants
participated in a “low price” export conspiracy to de-
stroy their competitors and take over the U.S. market
for television receivers and certain other CEPs. (Pet.
App. 45a-46a).! Respondents also claimed that more
than seventy co-conspirators participated in this scheme,
including such major American companies as General
Electric, Teledyne Packard Bell, J.C. Penney, W.T. Grant,
Montgomery Ward, Magnavox, Singer, and Westinghouse.
(Reec. 748a-751a, vol. 3).

11n its complaint, NUE alleged a conspiracy related to television
sets only. Four years later, Zenith alleged that the conspiracy also
included radios, tape recorders, audio equipment and components.
(Pet. App. 247a & n.7). As the district court noted, however, _tele;
vision receivers were the “heart and soul of Zenith’s complaint.
(Pet. App. 622a).
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Respondents alleged that the predatory scheme con-
sisted of two parts which together formed a ‘“unitary”
conspiracy. First, petitioners allegedly agreed to fix
artificially “high prices” for television receivers sold
in Japan.? Second, petitioners allegedly agreed to use
purported excess profits generated by this “high price”
conspiracy in the Japanese domestic market to fund an
agreement to fix “low,” predatory export prices to the
United States (which allegedly were lower than the prices
they charged for comparable products in Japan). The
purported objective of this unitary conspiracy was to
destroy the U.S. television receiver industry so that peti-
tioners ultimately would be able to charge monopoly
prices in the United States. (Pet. App. 45a-46a; 246a-
250a; 257a-259a; 483a-484a).

Respondents did not allege an agreement to fix any
particular “low price” or price level in the United
States. Rather, as the district court pointed out, respond-
ents consistently alleged an agreement to sell at “what-
ever price was necessary to make the sale.” (Pet. App.
301a; 478a-479a & n.204). Indeed, it is undisputed that
petitioners sold television receivers in the United States
at every conceivable price, “ranging from the lowest to
the highest.” (Pet. App. 476a, n.202).

As critical elements of the alleged “low price” con-
spiracy, respondents pointed to petitioners’ participation
in export control arrangements which established mini-
mum prices for certain exports to the United States (the
so-called “check prices”) and which preseribed the
number of direct U.S. export customers (the so-called

2In support of this allegation, respondents principally relied
upon various documents generated in connection with certain pro-
ceedings of the Japanese Fair Trade Commission which purportedly
showed activities by the television manufacturer petitioners to
stabilize prices in the Japanese domestic market. (Pet. App. 172a-
174a). For purposes of their summary judgment motions, peti-
tioners assumed that respondents could raise a genuine issue of
fact concerning this alleged price stabilization in Japan.
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“ﬁx]':e—company rule”).? Despite the fact that these export
control arrangements were compelled by the Japanese
Go‘vernment pursuant to its foreign trade policy (see
Point II, infra), and would naturally tend only to raise
(not lower) export prices, respondents contended that
these arrangements were central features of the “low
price” export conspiracy alleged. (Pet. App. 258a; 323a-
328a; 378a-379a). Further, respondents contended that
additional evidence of the alleged export conspiracy was
provided by the purportedly parallel “low prices” and
“secret rebates” granted by petitioners in order to “get
the business” in the United States. (Pet. App. 258a-259a;
484a-483a).

In sum, respondents alleged that it would be reason-
able for a fact finder to infer that, from the mid-1950’s
to at least 1977, petitioners, who were new entrants,
participated in a “low price,” loss-generating, predatory
expert conspiracy for the purpose of trying to drive all
of their competitors out of business in the hope that
they would someday be able to recoup their losses by
charging monopoly prices in the U.S. television market.
(Pet. App. 484a).

B. The District Court Proceedings

The original complaint in this action was filed almost
fifteen years ago. Following more than eight years of

3 The Government of Japan., through its Ministry of Interna-
tional Trade and Industry, required and supervised the establish-
ment‘ and implementation of these export controls in the form m::
(a) written agreements among Japanese manufacturers of televi-
sion sets destined for export to the United States (the “manufac-
turerL' agreements™) (Pet. App. 379a-380a); and (b) writ?en
regulations of the Japan Machiners Exporters Association which
governed Japanese exporters of television sets to the United States:
(the “JMEA regulations™). (Pet App. 381a). The manufacturers
agreements and the JMEA regulations, which were in eﬁe(.:t.from
1963 to early 1973, established, among other things, the mml:'fnum
prices at which certain screen sizes and types of television receivers
could be sold for export to the United States. (Pet. App. 381a).
The JMEA regulations also contained a provision requiri‘ng. t.he reg-
istration of export custcmers and, beginning in 1967, limiting the
number of such registrations to five. (Pet. App. 382a-383a).
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extensive discovery, then District (now Circuit) Judge
Edward R. Becker (the seventh judge to preside over the
consolidated cases) implemented a series of case manage-
ment procedures, pursuant to which the court: (a) re-
quired respondents to file a preclusive Final Pretrial
Statement (“FPS”) setting forth all of the evidence
they intended to rely upon at trial; and (b) conducted
evidentiary hearings to determine the admissibility of
portions of respondents’ proffered evidence. (Pet. App.
268a-273a; 278a-285a) .

Respondents’ 17,500 page FPS, which cited approxi-
mately 250,000 pages of documents (Pet. App. 268a),
revealed that respondents intended to prove the alleged
conspiracy solely from the materials referenced in the
FPS, without any fact testimony as to what occurred at
any alleged conspiratorial meetings. (Pet. App. 403a-
405a; 605a). Respondents’ entire case was thus set forth
with preclusive effect in their FPS, providing the best
possible record—‘“something cognate to a trial record”—
for summary judgment consideration. (Pet. App. 270a;
294a & n.56).

Petitioners filed summary judgment motions on the
ground that respondents had not adduced sufficient proof
of the alleged “low price” export conspiracy to raise a
genuine issue of material fact for trial. With respon-
dents’ exhaustive FPS before it, and following seven days
of argument and the submission of thousands of pages
of briefs by each side, the district court addressed these
motions. (Pet. App. 244a-245a & n.2). Since “[i]t [was]
plain (and essentially conceded by [respondents]) that
their case [was] a circumstantial one” (Pet. App. 259a-
260a), the district court applied this Court’s controlling
standard for determining whether an antitrust conspir-
acy may permissibly be inferred. See First National
Bank of Arizona v. Cities Service Co., 391 U.S. 253
(1968). Under that standard, the district court held
that “if the inferences of rational independent choice and
concerted action are equally drawable, the proof is in-
sufficient.” (Pet. App. 353a-354a).
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Altkough rezpordents kad attempted to portray a “uni-
tary” conzpiracy conszisiing of agreements to restrain
competition in both Japzn ard in the United States, the
district eourt recognized that the only actionable restraint
alleged was the purporied agreement to fix “low,” preda-
tory export prices w the Urited States. Thus, the deter-
minative question on summary judgment was whether re-
spondents had come forward with “any significant pro-
bative evidence that tke [petiticners] entered into an
agreement or zcted in concert with respect to exports
to the United States in any manner which could in any
way have injured [respondents].” (Pet. App. 244a).

After an “intersive examination of the enormous rec-
ord in this czse” (Pet. App. 244a), the district court
concluded that the evidence did not lead to a permissible
inference of, or indeed suggest in any way, the alleged
“low price” export conspiracy.! To the contrary, as set
forth below, the district court found respondents’ evi-
dence to be fundamentaliy inconsistent with such a pred-
atory scheme.

First, from a review of “the entire record,” whether
deemed admissible or rot (Pet. App. 422a), the district
court determined that there was no evidence (other than
the Japanese Government-compelled export control ar-
rangements discussed below) *which refers or relates
to the setting or coordination of export prices, the ex-
change of export price information relative to the claimed
conspiracy, the impermissible dissemination of other
export-related economic data, or any other aspect of the

4 The district court's conclusion that there was no evidence from
which a fact inder might £rd or infer this alleged conspiracy was
not dependent upon its opinions concerning the admissibility of
respondents’ evidence. Instead, the district court reached it?. s}lrp-
mary judgment devision only after it either assumed the admissibil-
ity of respondents’ prodered evidence or assumed the key factual
propositions which respondents were attempting to prove from that
evidence. (Pet. App. 418a; 436s, n.167; 4383, n.168; 4423-4432;
447a; 453a7 456a, n.1838; 4T3a-474a; 483a; 4883-489a & n.211;
4908 & n221; 523a-524a; 605a-603a).
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‘export’ component of the ‘unitary’ conspiracy claimed by
[respondents].” (Pet. App. 421a-422a).

Second, the district court concluded that petitioners’
participation in the Japanese Government-compelled ex-
port control arrangements (i.e., the “check prices” and
“five-company rule”) provided no probative support for
the “low price” conspiracy alleged, and was actually con-
trary thereto. (Pet. App. 378a-385a).° Since these ar-
rangements set only minimum export prices and a maxi-
mum number of direct export customers, the district
court concluded that these arrangements would have nat-
urally tended to raise export prices, and thus could not
constitute evidence of a conspiracy to lower them. Fur-
ther, the district court pointed out that respondents’ own
evidence demonstrated that the “five-company rule” did
not have the effect of allocating U.S. customers among
the petitioners. (Pet. App. 383a-385a).

Third, as to purported “secret rebating” by petitioners
to various mass merchants (Pet. App. 264a-265a; 485a),
the district court concluded that such alleged rebating
would sound “more in competition than in antitrust con-
spiracy.” (Pet. App. 496a). The district court pointed
out that: (i) the methods and amounts of the alleged re-
bating varied greatly among petitioners (Pet. App. 490a) ;
(ii) there was no evidence that the petitioners discussed
their alleged rebating with each other and, indeed, the
evidence indicated that each petitioner tried to keep it
secret from the others (Pet. App. 495a-496a); and (iii)
there was “widespread evidence” of efforts by U.S. cus-
tomers “to ‘whipsaw’ or induce [petitioners], competing

% Because of this ruling, and because respondents as competing
manufacturers lacked standing to complain of any increase in
export prices that might have been caused by the export control
arrangements, the district court found it unnecessary to reach the
sovereign compulsion and act of state issues discussed at pp. 36-46,
infra. It did, however, note its receipt of an official pronouncement
of the Government of Japan (Pet. App. 6a-14a) attesting that
petitioners’ participation in such export controls was compelled
as an integral part of Japan’s foreign trade policy. (Pet. App.
387a-390a).
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among themselves, to give better discounts, rebates, allow-

ances, etc. in order to get the business.” (Pet. App.
502a).

Fourth, although it recognized that the record showed
that petitioners’ prices for television receivers in the
United States ranged “from the lowest to the highest”
(Pet. App. 476a, n.202), the district court nevertheless
assumed for purposes of its analysis that respondents
could somehow establish that petitioners engaged in the
“parallel” act of charging “low prices” in the United
States “necessary to get the sale,” and that those prices
were lower than those charged by petitioners for com-
parable products in Japan. (Pet. App. 476a). The dis-
trict court concluded that such “parallel” “low prices”
would have been far more consistent with vigorous com-
petition than with any inference of conspiracy. (Pet.
App. 478a-479a). Specifically, it observed that “[a] par-
allel price reduction ordinarily reflects a series of market-
compelled individual responses, not agreement” (Pet. App.
478a), and that “companies do not need to conspire to sell
at prices ‘necessary to get the sale,” ” because that is pre-
cisely the individual motivation and result one would
expect from free and unfettered competition without any
agreement. (Pet. App. 479a). Moreover, the district
court concluded that the evidence purporting to show
“sales at losses” was also consistent with the individual
interests of petitioners, who were seeking to become es-
tablished in a new market, and thus was indicative .of
nothing but “legitimate independent competitive activ-
ity.” (Pet. App. 482a-483a).

Fifth, the district court found no evidence to support
an inference that petitioners had fixed high prices or
secured high profits in the Japanese domestic market 1n
order to create a “war-chest” to subsidize “low,” preda-
tory export prices to the United States. (Pet. App. 420a-
421a). Instead, it found that there was, at most, §0fﬂe
evidence of a limited effort to stabilize rapidly declining
prices and “plummeting profits” in the Japanese domes-
tic market for a two-year recessionary period during
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1964-1966. (Pet. App. 412a-421a). Further, the court ex-
pressly found that there was no evidence of any “connec-
tion” between such price stabilization efforts in the Jap-
anese domestic market and petitioners’ exports to the
United States. (Pet. App. 421a-463a).

Finally, the district court found that the alleged pred-
atory export conspiracy made no economic sense. (Pet.
App. 483a-484a). The court concluded that, in the face
of a United States television market without high bar-
riers to entry, and with competition from Europe, the
Far East and the United States (including from such
dominant, entrenched competitors as Zenith and RCA),
it would have been irrational for petitioners to have con-
spired to charge predatory export prices when there was
no hope that they could ever have acquired and main-
tained the monopoly power necessary to recoup the
“losses” which they would have incurred from such a
scheme. (Pet. App. 484a; 611a).

Applying the Cities Service conspiracy inference stand-
ard, the distriet court held that there was no basis for a
fact finder to conclude that petitioners’ pricing activities
in the United States were more consistent with the al-
leged conspiracy than with independent action. Accord-
ingly, it granted summary judgment in favor of petition-
ers on respondents’ antitrust claims. As summarized
by the district court:

“[Dlespite years of discovery, the [respondents]
have failed to uncover any significant probative evi-
dence that the [petitioners] entered into an agree-
ment or acted in concert with respect to exports to
the United States in any manner which could in any
way have injured the [respondents].” (Pet. App.
244a) .

This same conclusion had been independently reached by
the Antitrust Division of the Department of Justice,

8 The district court also granted summary judgment dismissing
respondents’ claims under the 1916 Antidumping Act. (Pet. App.
1111a-1214a; 632a, n.372).
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v.:lcich, al respondents’ request, had spent six months re-
viewing respondents’ “best evidence,” including approxi-
mately 35.000 pages of documents, only to find that there
was “ro evidence of concerted predatory conduct [by peti-
tiorers] intended to destroy and supplant the U.S, color
'I:V ir;dustr}', either at an earlier period or at the present
time,” *

C. The Court Of Appeals Proceedings

Tre court of zppeals agreed with the distriet court
that the only actionable conspiracy alleged was the pur-
ported agreement to fix “low,” predatory export prices
and that such an agreement would have to be proven by
inference from petitioners’ export pricing activities and
otker circumstantial evidence. (Pet. App. 165a-166a).
The court of appeals alzo relied upon the same factual
predicates a3 the district court in determining whether
an inference of such 2 conspiracy was permissible. Nev-
ertheless, the court of appeals reached a different con-
clusion as to the permissible inferences that could be
drawn from those facts and reversed the grant of sum-
mary judgment in favor of petitioners. (Pet. App. 163a-
197a).F

The court of appeals premised its decision upon a
newly created exception to the Cities Service conspiracy
inference standard.’ In particular, the court of appeals
held that the normal “limitations of the inference draw-
ing process™ do not apply to this case because it:

7 Statement by John H. Shenefeld, Assistant Attorney General,
Antitrust Division, before the Senate Judiciary Committee, 3-4
(April 12, 1973), (Pet. App. 21a-24a, at 23a).

s Most of the court of appeals’ lengthy opinion (Pet. App. ?43'
1623) related to evidentiary matters immaterial to the questions
presented here. See p. 6 n.d. supra.

® Although the court of appeals did not cite Cities .Sewéf:c :1);:
name, it expressly declined to follow the 11n_e of Th:rdcl I(Pet.
authority which has applied the Cities Service standard.

App. 164a).
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“presents a record in which there is both direct evi-
dence of certain kinds of concert of action [i.e., al-
leged price stabilization in Japan and the Japanese
Government-mandated export controls] and circum-
stantial evidence having some tendency to suggest
that other kinds of concert of action may have oc-
curred. Thus none of [the decisions applying the
Cities Service inference standard] can be dispositive
on the propriety of summary judgment in this case.”
(Pet. App. 165a).

On the basis of this new exception, the court of appeals
held that the alleged “low price” export conspiracy could
be inferred. The court did not reject (or even review)
the express findings of the district court that this alleged
conspiracy was so economically implausible that petition-
ers would not have had any rational motive to enter into
it and that petitioners’ alleged export pricing activities
would have been more consistent with independent action
and competition than with conspiracy.

The court of appeals also rejected petitioners’ argu-
ment that, under the sovereign compulsion and act of
state doctrines, the export control arrangements could not
support respondents’ claims. (Pet. App. 188a-189a). In
doing so, it disregarded an official pronouncement of the
Japanese Government (the “1975 Japanese Government
Statement,” Pet. App. 6a-14a), which established that pe-
titioners’ participation in those arrangements was com-
pelled by the Government of Japan acting within its
sovereignty. While “assum[ing], without deciding, that
a government mandated export cartel arrangement . . .
would be outside the ambit of section 1 of the Sherman
Act” (Pet. App. 188a), the court of appeals held, with-
out mentioning the 1975 Japanese Government State-
ment, that: (i) “it cannot be said with any degree of
certainty that the [check prices] . . . were in fact de-
termined by the Japanese Government”; and (ii) “there
is no record evidence suggesting that the five-company
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rule originated with the J apanese Government.” (Pet.
App. 188a-189a). Accordingly, the court of appeals held
that a fact finder could treat petitioners’ participation in
those export control arrangements as a central “feature”
of the alleged conspiracy in violation of U.S. law. (Pet.
App. 166a-168a; 1772-179a; 188a-189a).

Finally, in a separate opinion, the court of appeals re-
versed the district court’s dismissal of respondents’ claims
under the 1916 Antidumping Act. First, it held that the
district court misapplied the standard of product com-
parability under the 1916 Act (Pet. App. 213a-214a)—a
holding not challenged by the petition. Second, as to the
showing of specific predatory intent required by the 1916
Act, the court of appeals based its determination that
there was sufficient evidence to create a genuine issue of
material fact upon the identical inference of a predatory
export conspiracy which it found to be permissible in its
antitrust decision (Pet. App. 218a-223a)—a holding
directly challenged by the petition.

SUMMARY OF ARGUMENT

1. The court of appeals applied an erroneous standard
for permitting an inference of conspiracy. In First Ne-
tional Bank of Arizona v. Cities Service Co., 391 'U.S.
253 (1968), this Court held that an antitrust conspiracy
may not be inferred from “parallel” acts and other cr-
cumstantial evidence unless the defendants’ conduct 13
shown to be more consistent with an inference of the al-
leged conspiracy than with an inference of indepen.dent
action—i.e., unless the evidence shows: (i) a ra.tmn&%
motive by defendants to enter into the alleged cons?lrac}; )
and (ii) conduect against the independent economic self-
interest of each of the defendants. The court of appeals
disregarded the district court’s finding that the Cities
Service inference standard had not been met in this ca§e‘;
Instead, it carved out an exception to the Ctt.zes Semze
standard and held that it should not be applied becau
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respondents’ mix of circumstantial evidence included “di-
rect evidence of certain kinds of concert of action” (al-
though not of the “low price” export conspiracy held to
be actionable).

The court of appeals’ exception to the Cities Service
standard is unwarranted and dangerous. That standard
is a necessary safeguard against speculative inference
drawing in antitrust conspiracy cases, and there is no
basis for departing from it in any case in which the
actionable conspiracy alleged can only be established by
inference. Direct evidence of non-actionable forms of
concert of action in no way eliminates the danger that
an inference of the actionable conspiracy alleged will be
based upon speculation. Nor does the mere allegation of
a two-part “unitary conspiracy” to raise domestic prices
and to lower export prices remove the necessity of in-
quiring whether direct evidence of the former warrants
a nonspeculative inference of the latter.

Departing from the Cities Service inference standard
is especially unwise in a “low price” conspiracy case such
as this. “Low pricing” is the paradigm of the vigorous
competition that is the primary goal of the antitrust
laws. Protecting such behavior from being penalized or
deterred is one of the basic objectives of this Court’s con-
spiracy inference standards. See Monsanto Co. v. Spray-
Rite Service Corp., U.S. —, 104 S. Ct. 1464, 1470
(1984). As the Solicitor General has emphasized, rather
than presenting an appropriate case for relaxing the
Cities Service safeguards, respondents’ attempt to infer-
an antitrust conspiracy from such pro-competitive be-
havior as the charging of “low” export prices by new
entrants significantly heightens the need to apply the
Cities Service standard “in order to avoid imposing pen-
alties on independent unilateral conduct that has the
effect of reducing prices, increasing competition and
thereby directly benefitting consumers.” (U.S. Gov. Cert.
Br. 8-9).




14

2. Applying the Cities Service inference standard to
the factual predicates assumed by both the district court
and the court of appeals, summary judgment was clearly
warranted. First, there could have been no rational mo-
tive for the alleged predatory conspiracy to destroy com-
petition and monopolize the U.S. market because such a
conspiracy would have made no economic sense. Unlike
high price conspiracies, which confer immediate benefits
on the participants, a low price conspiracy would impose
immediate and continuing costs which could only be recov-
ered in the event that collective monopoly power could be
acquired and sustained. As the district court concluded,
and the court of appeals did not dispute, petitioners, as
new entrants, could not rationally have expected to obtain
and maintain monopoly power in a market characterized
by the absence of barriers to entry, the presence of strong
domestic competitors such as Zenith and RCA, increasing
competition from European and other Far Eastern com-
panies, and political and legislative barriers to monopoli-
zation of United States markets by imports.

Second, none of the factual predicates relied upon by
the court of appeals shows conduct against the independ-
ent economic self-interest of any petitioner or any other
basis for a nonspeculative inference of the alleged ex-
port conspiracy. Petitioners’ alleged export pricing ac-
tivities—secret rebating, charging “low prices,” and in-
curring initial losses—are characteristic features of indi-
vidual pro-competitive conduct by companies seeking to
establish themselves in a market. And it would be sheer
speculation to infer from an alleged agreement to stabi-
lize prices in Japan that the parties also agreed to engage

in a “low price” conspiracy to monopolize the United
States market.

Under Cities Service, these two failings provide inde-
pendent grounds for granting summary judgment against
respondents’ antitrust conspiracy claims. Respondents’
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attempt to have a fact finder infer that normal competi-
tive conduct by new entrants was really the product of a
hopeless and irrational predatory export scheme presents
precisely the type of situation in which it is most im-
portant to apply the Cities Service safeguards.

8. The court of appeals erred in relying upon export
control arrangements compelled by the Japanese Govern-
ment. Another ground for reversal is provided by the
court of appeals’ holding that a fact finder may treat peti-
tioners’ participation in the export control arrangements
(i.e., the “check prices” and the “five-company rule”) as
a central “feature” of the alleged antitrust conspiracy.
The court of appeals improperly disregarded an official
statement of the Government of Japan attesting that
petitioners’ participation in these export control arrange-
ments was compelled by the Japanese Government acting
within its sovereign powers pursuant to established regu-
latory laws. Such an official declaration by a friendly
foreign government attesting to its own laws, actions
and policies is entitled to be given conclusive effect by
United States courts. See United States v. Pink, 315 U.S.
203, 218-21 (1942).

Once the 1975 Japanese Government Statement is given
its proper conclusive effect, it is clear that the sovereign
compulsion and act of state doctrines prevent a U.S. court
from holding petitioners’ participation in the export con-
t}'ol arrangements to constitute a basis for antitrust
I1lability. As the Solicitor General has attested, and
diplomatic notes by the Japanese Government and six
other foreign governments have demonstrated, the court
?‘f appeals’ improper treatment of these arrangements

threatens to do serious damage” to trade relations be-
tween the United States and its major trading partners.
(U.S. Gov. Cert. Br. 6, 18). The court of appeals’ fail-
ure to apply the sovereign compulsion and act of state
doctrines to prevent this unwarranted judicial disruption

of U.S. foreign trade policy provides an independent
ground for reversal.
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4. The Antidumping Act claims also fail. Because the
‘court of appeals premised its finding of a genuine issue
of specific predatory intent under the 1916 Antidumping
' Act upon the same erroneous rulings and inference of con-
'spiracy which it relied upon in its antitrust decision, re-
|versal of the court of appeals’ 1916 Act judgment is also
required.

|
5. Principles of sound judicial administration warrant

reinstatement of summary judgment by this Court. The
district court and the court of appeals did not disagree as
to the factual predicates of this case, but disagreed only
as to the permissible inferences which could be drawn
from those facts and the legal standards to be applied in
drawing such inferences. Accordingly, once this Court
rules on the correct legal standards to be applied, it can
determine from the opinions below that summary judg-
ment should be reinstated. See Kleppe v. Sierra Club,
427 U.S. 390, 414-15 (1976).

Reinstatement would forcefully demonstrate: (i) to the
lower courts, that appropriate safeguards against inferring
an antitrust conspiracy from speculation must be applied
and that summary judgment continues to be an important
tool for managing large and complicated antitrust conspir-
lztcy cases; (ii) to other competitors, that they may not
misuse United States courts and the antitrust laws to
suppress import competition; and (iii) to United States
trading partners, that cooperation with our Government
in establishing export control arrangements will not ex-
pose their nationals to the burden of endless judicial pro-
ceedings. After almost fifteen years of litigation, this
Court should reaffirm the availability of summary judg-
ment in appropriate antitrust conspiracy cases by bring-
ing this case to an end.
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ARGUMENT

. SUMMARY JUDGMENT FOR PETITIONERS WAS
APPROPRIATE UNDER THIS COURT’S ANTI-
TRUST CONSPIRACY INFERENCE STANDARD

A. The Court Of Appeals Erred By Failing To Apply
The Cities Service Conspiracy Inference Standard

1. An Antitrust Conspiracy Cannot Be Inferred
in the Absence of a Rational Motive to Conspire
and Conduct Against Independent Economic
Self-Interest

In First National Bank of Arizona v. Cities Service
Co., 391 U.S. 253 (1968), this Court established a
fundamental safeguard against meritless antitrust con-
spiracy claims by holding that a fact finder may not
infer an antitrust conspiracy from parallel acts and
other circumstantial evidence unless the plaintiff can
demonstrate that the challenged conduct is more consist-
ent with an inference of the alleged conspiracy than with
an inference of independent action. The plaintiff in that
case had alleged that Cities Service entered into a con-
spiracy with other oil companies to refuse to deal with
the plaintiff in order to prevent it from selling Iranian
oil. This Court affirmed summary judgment in favor of
Cities Service because a rational motive to enter into the
alleged conspiracy could not reasonably be inferred from
the facts, id. at 286-87, and because Cities Service’s re-
fusal to deal, although parallel to the refusals of the
9ther alleged co-conspirators, was consistent with its
fndependent business interests. Id. at 278-80. Accord-
ingly, this Court concluded that:

“the inference that Cities’ failure to deal was the
product of factors other than conspiracy [was] at
Iea}st equal to the inference that it was due to con-
spiracy, thus negating the probative force of the evi-
dence . ...” Id. at 280. '

'Iio satisfy. the Cities Service inference standard, an
antlltrust p.lamtif'r' must adduce “sufficient evidence from
which the jury could conclude, on the basis of reasonable
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inferences and not mere speculation,” that the defend-
ants’ activities were “the product of concerted action.”
Venzie Corp. v. United States Mineral Products Co., 521
F.2d 1309, 1312 (3d Cir. 1975) (emphasis added). Two
tests must be satisfied: first, there must be a satis-
factory demonstration of a rational motivation to enter
into the alleged conspiracy; and second, there must be
a showing of acts by the alleged co-conspirators which
would be contrary to their individual economic self-inter-
ests but consistent with the alleged collusion. See, e.g.,
Kreuzer v. American Academy of Periodontology, 735
F.2d 1479, 1488 n.12 (D.C. Cir. 1984); Zoslaw v. MCA
Distributing Corp., 693 F.2d 870, 884-85 (9th Cir. 1982),
cert. denied, 460 U.S. 1085 (1983); Venzie, 521 F.2d at
1314. Absent such evidence, an inference of conspiracy
“does not logically follow.” Cities Service, 391 U.S. at
287.

Just last Term, the principle that a fact finder may
not infer an antitrust conspiracy from marketplace be-
havior without sufficient evidence to render the requested
inference of collusion more compelling than independent
action was affirmed by this Court, in the context of a
vertical conspiracy claim, in Monsanto Co. v. Spray-Rite
Service Corp., —— U.S. , 104 S. Ct. 1464 (1984).
In that case, the Court explained that permitting such an
inference, in the absence of evidence “that tends to ex-
clude the possibility of independent action,” could penal-

ize and deter “perfectly legitimate conduct.” Id. at 1470-
73.

2. The Court of Appeals’ Exception to the Cities
Service Standard is Contrary to Law, Dangerous
to Competition Policy and a Threat to Sound
Judicial Administration

Although the court of appeals recognized that the
alleged “low price” export conspiracy could only be found
by inference (Pet. App. 165a-166a; 179a), it refused to
apply the Cities Service standard because respondents’
mix of circumstantial evidence consisted of “both direct
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evidence of certain kinds of concert of action” (although
not of the actionable conspiracy alleged) and “circum-
stantial evidence having some tendency to suggest that
other kinds of concert of action may have occurred.”
(Pet. App. 1652). In such a case, the court of appeals
held, the normal “limitations of the inference-drawing
process” (i.c., the Cities Service safeguards against spec-
ulative inferences of conspiracy) do not apply. (Pet. App.
165a).

The court of appeals’ failure to apply Cities Service is
contrary to both logic and law. The issue in this case
is whether there is a rational basis for inferring that
petitioners violated the U.S. antitrust laws by participat-
ing in a conspiracy to charge “low,” predatory export
prices. “Direct evidence” that petitioners engaged in
other kinds of concert of action would not obviate the
need to determine whether a mnon-speculative inference
could be drawn that petitioners participated in the action-
able conspiracy alleged.

The other kinds of concert of action alleged in this
case—agreements concerning price stabilization in Japan,
establishment of “check prices” (%.e., minimum prices) and
the “five-company rule” for exports to the United States
—“did not have any necessary tendency to prove the al-
leged agreement to charge low, predatory prices in the
United States, which the court of appeals found that re-
spopdents were required to prove in order to establish
antitrust injury.” (U.S. Gov. Cert. Br. 10). In fact, as
discussed below (pp. 31-35, infra), those other kinds of
concert of action were either inconsistent with or irrele-
vant to the “low price” export conspiracy alleged. They
clear.ly did “not obviate the need for the central inquiry
required by Cities Service.” (U.S. Gov. Cert. Br. 10).1°

10 The absence of any “direct evidence” of the alleged “low price”
export conspiracy is further demonstrated by the court of appeals’
;fﬁrmance of summary judgment in favor of the Sony defendants.

hle court of appeals held that the very same categories of “direct
ev1d§nce of certain kinds of concert of action” that it found
applicable to petitioners (i.e., alleged price stabilization in Japan
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Nor is there any merit to respondents’ attempt to dis-
tinguish Cities Service and its progeny on the ground
that those cases did not involve any “direct evidence.”
(Opp.| Br. 15-17). Direct evidence of certain kinds of
concert of action—but not of the conspiracy alleged—
was also present in Cities Service and many of the lower
court lcases applying its inference standard. For exam-
ple, in Cities Service itself, this Court affirmed summary
judgment on a record containing a mix of not only “par-
allel” lacts, but also of “other evidence” which, in the
court of appeals’ lexicon, could be classified as “direct evi-
dence‘of certain kinds of concert of action” (e.g., an
agreement between Cities Service and one of its alleged
co—conlspirators relating to Kuwait oil, proof of negotia-
tions between Cities Service and other alleged co-conspira-
tors to join an oil consortium, ete.). 391 U.S. at 263-64,
276-77, 280-81, 283-84.1

The error in the court of appeals’ conspiracy inference
analysis was made strikingly clear by this Court’s recent
decisiﬂ'n in Monsanto. In that case, this Court considered

and Japanese Government-compelled export control arrangements)
were also applicable to the Sony defendants (Pet. App. 183a-184a),
but nevertheless affirmed summary judgment in their favor—a
result which would not have been possible had the “direct evidence
of certain kinds of concert of action” constituted “direct evidence”
of the  actionable “low price” export conspiracy alleged. (Pet.
App. 185a).

11 See also Weit v. Continental Illinois Nat'l Bank & Trust Co.,
641 F.;d 457, 463 (Tth Cir. 1981), cert. denied, 455 U.S. 988
(1982) | (affirming summary judgment despite proof not only of
parallel interest rates, but also of opportunities to conspire, periodic
discussions of rates, and an agreement among the alleged conspira-
tors establishing a compatible credit card system, where collusion
was not the “compelling . . . rational inference”); Proclor v. State
Farm Mut. Auto. Ins. Co., 675 F.2d 308, 334 (D.C. Cir.), cert.
denied, 459 U.S. 839 (1982) (affirming summary judgment where,
despite claims of “direct evidence” of collusion, including meetings
and communications among the defendants, the challenged parallel
acts were found to be “in the economic self-interest of each of the
individual [defendants]”).



21

a distributor’s antitrust claim that it had been termi-
nated pursuant to a two-pronged conspiracy to: (1)
maintain resale prices; and (2) terminate non-complying
distributors. Notwithstanding “substantial direct evi-
dence” of the first prong of the alleged conspiracy (which
would not, in and of itself, have been actionable by the
terminated plaintiff), this Court ruled that an inference
of the actionable second prong of the alleged scheme could
only be drawn on the basis of evidence that “tends to
exclude the possibility of independent action.” 104 S. Ct.
at 1471, 1473. Similarly, in the present case, “direct
evidence” of certain non-actionable portions of the alleged
conspiracy does not dispense with the need to apply this
Court’s antitrust conspiracy inference standards to the
only actionable restraint alleged—i.e., the purported
agreement to fix “low,” predatory export prices on sales
to the United States.

Rather than providing a basis for relaxing this Court’s

safeguards against speculative inferences of conspiracy,
respondents’ “low price” conspiracy claims present the
quintessential case for application of the Cities Service
standard. The antitrust conspiracy inference standards
of this Court are grounded in the concern that the Con-
gressional policy of promoting competition and consumer
interests may suffer a grievous blow if normal competi-
tive activities are mischaracterized as conspiratorial. See
Monsanto, 104 S. Ct. at 1470-71. This danger is par-
ticularly great in the present case, in which respondents
seek to have the alleged conspiracy inferred from such
pro-competitive behavior as the charging of “low prices”
and the granting of “secret rebates.” The chilling effect
of such a “predatory” pricing claim can be severe. As
- the Second Circuit has cautioned:
“Predatory pricing is difficult to distinguish from
vigorous price competition. Inadvertently condemn-
ing such competition as an instance of predation
will undoubtedly chill the very behavior the antitrust
laws seek to promote.” Northeastern Telephone Co.
v. American Tel. & Tel. Co., 651 F.2d 76, 88 (2d
Cir. 1981), cert. denied, 455 U.S. 943 (1982).
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Djspensing with the Cities Service standard and “inad-
vertently condemning” aggressive competition would en-
courage the filing of vexatious lawsuits by protectionist-
min(_ied competitors seeking to insulate themselves from
forellgn competition. The likely result will be to “discoyr-
age foreign companies from engaging in vigorous price
céonllgt)eti;‘,ion in the United States.” (U.S. Gov. Cert. Br.

Finally, rejection of the court of appeals’ exception to
the Cities Service standard is necessary to preserve sum-
mary judgment as a meaningful tool in appropriate an-
titrugt conspiracy cases. (U.S. Gov. Cert. Br. 6).13 As
this Court explained in Cities Service:

“While we recognize the importance of preserving
litigants’ rights to a trial on their claims, we are
not prepared to extend those rights to the point of
requiring that anyone who files an antitrust com-
laint setting forth a valid cause of action be en-
titled to a full-dress trial notwithstanding the ab-
sence of any significant probative evidence tending

to support the complaint.” 3891 U.S. at 290.
Without an appropriate standard for summary judg-
ment, the burdens and risks of prolonged antitrust lav-
suitstould all too frequently induce windfall settlements
of even baseless claims. Moreover, summary judgment 1
necessary to prevent unwarranted antitrust trials—such
as this one estimated to take a year to complete (Pet.

12 Sbe Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263,
273 (2d Cir. 1979), cert. denied, 444 U.S. 1093 (1980) (Courts
must ‘be mindful lest the Sherman Act be invoked perversely in
favor 'of those who seek protection against the rigors of competi-
tion.”) ; Buffalo Courier-Express, Inc. v. Buffalo Evening News, I'nc',
601 F.2d 48, 55 (2d Cir. 1979) (“Courts must be on guard against
efforts of plaintiffs to use the antitrust laws to insulate themselves
from the impact of competition.”).

13 Cf. Statement of the American College of' Trial LavE'Yf{YSI;
90 F.R.D. 207, 226-31 (1981); Report of the National Commlsglﬁos.
for Review of Antitrust Law and Procedures, SO.F.R.D. 509,_ o
67 (1979); Rogers, Summary Judgments in Antitrust Czﬂsiﬂ';; .
Litigation, 10 Loy. U. Chi. L.J. 667, 689 (1979); 2 P. Aree
D. Turner, Antitrust Law { 316 (1978).
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App. 666a)—which would impose an onerous burden on
the already strained federal courts. Cf. Reiter v. Sono-
tone Corp., 442 U.S. 330, 345 (1979) (“[Antitrust liti-
gation] need not result in administrative chaos . . . or
‘windfall’ settlements if the district courts exercise sound
diseretion and use the tools available.”).'* Indeed, “the
very nature of antitrust litigation would encourage sum-
mary disposition of such cases when permissible. .
The ultimate determination, after trial, that an antitrust
claim is unfounded, may come too late to guard against
the evils that occur along the way.” Lupia v. Stella
D’Oro Biscuit Co., 586 F.2d 1163, 1167 (7th Cir. 1978),
cert. denied, 440 U.S. 982 (1979).** Expansive excep-
tions to the Cities Service inference standard, such as
that created by the court of appeals, would substantially
curtail the availability of summary judgment to dispose
of baseless antitrust conspiracy claims prior trial.

In sum, because the court of appeals failed to apply
the correct legal standard, its judgments should be re-
versed.

B. Application Of The Cities Service Conspiracy Infer-
ence Standard Demonstirates That Summary Judg-
ment Was Appropriate

Respondents’ conspiracy claims cannot survive serutiny
under Cities Service for two reasons. First, the undis-
puted facts show that the alleged “low price,” predatory
export conspiracy would have been so economically im-
plausible that petitioners would not have had any ra-
tional motive to enter into it. Second, respondents have

14 See also Weit, 641 F.2d at 464; Merit Motors, Inc. v. Chrysler
Corp., 569 F.2d 666, 668-69 (D.C. Cir. 1977) ; Modern Home Iust.,
Inc. v. Hartford Ace. & Indem. Co., 513 F.2d 102, 109-10 (2d
Cir. 1975).

15 See also Klamath-Lake Pharmaceutical Ass'n v. Klamath
Medical Service, 701 F.2d 1276, 1281 (9th Cir.), cert. denied,
— U.S. » 104 S, Ct. 88 (1983) (“[Alntitrust litigation, if
made immune from summary judgment, could become an anti-
competitive activity itself.”),
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f: ullml to show conduct against any petidoner’s independ-
enl cconomic self-interest or any other evidence suggestive
of the actionable export conspiracy alleged.

1. There Could Be No Rational Motivte for the
Economically Illogical Conspiracy Alleged

As pointed out by the Solicitor General, “the court of
appeals’ failure to apply the Cities Service standard” to
this case “led it to disregard the economic logic of re-
sp(Tndents’ allegations.” (U.S. Gov. Cert. Br. 11). This
fai‘ure was fatal to the court of appeals’ decizion because
petitioners would not have had any rational motive to en-
ter into the economically illogical conspiracy alleged. See
Cities Service, 391 U.S. at 287.1%

utative ‘“predatory” pricing schemes, unlike price-
elevating schemes (which confer direct and immediate
beneﬁts upon sellers), impose substantial costs upon
eeIIers, provide few incentives and thus are rarely likely
to exist. For such predatory schemes to make sense, it is
ess%ntial that the predators have some reasonable expecta-
tion that they can recoup their losses by driving their
competitors out of business, achieving and sustaining a
monopoly, and collecting “supranormal returns” in the
“nolt-too-distant future.” Northeastern Telephone, 651
F.2d at 88-89. Such economic circumstances are ex-

ceetliingly rare. Id.Y

18]It was because a rational motive to enter into the conspiracy
alleged was present in both Interstate Circuit, Inc. v. United States,
306 'U.S. 208 (1939) and in Poller v. CBS, Inc., 368 U.S. 464
(1962), but not in Cities Service, that a permissible inference of

conspiracy was found in the former cases, but not in the latter.
391 U.S. at 284-87.

17 Courts and commentators have consistently recognized that
predatory pricing, even by a single firm with o leading market
position, let alone by a group of new entrants with no market
power, is extremely rare. See, e.g., Northeastern Telephone,
651 F.2d at 88 ("There is considerable evidence, derived from
historical sources . . . that predation is rare. . . . Indeed, nowhere
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In the present case, as found by the district court (and
not questioned by the court of appeals), there was “no
evidence” that petitioners “ever raised their prices to
recoup their [alleged] losses, or earned monopoly profits,”
even after the conspiracy had allegedly been in effect for
some twenty years. (Pet. App. 484a). Indeed, “the notion
that this might happen made no sense” because the un-
disputed facts demonstrated that:

“the defendants, as new entrants with relatively
small market shares, could not rationally have hoped
to recoup sustained losses in the United States in
view of both the dominant market positions already
held by RCA and Zenith (maintained, according to
the record, to this day) and the ability of European
manufacturers, other Far East companies, and ma-
jor American firms swiftly to increase their United
States CEP sales if higher ‘monopoly’ prices were
ever charged. We also note in this regard that there
is no evidence of high entry costs or barriers in the
U.S. CEP manufacturing and distribution industry.”
(Pet. App. 484a).

A predatory export conspiracy dependent upon re-
coupment of losses would have been an especially futile
endeavor for foreign competitors, like petitioners, who
could not have hoped to achieve, much less maintain, a
monopoly in the U.S. television market in light of the
political and legislative restraints and other barriers to
imports that have heen and can so readily be erected.
Moreover, the economic impossibility of successful mo-
nopolization and recoupment has been underscored by the

in the recent outpouring of literature on the subject do commenta-
tors suggest that such pricing is either common or likely to in-
crease.”) ; R. Bork, The Antitrust Paradox 148-54 (1978) (“A
firm contemplating predatory price warfare will perceive a series
of obstacles that make the prospect of such a campaign exceedingly
unattractive. . . . [P]redation by such techniques is very im-
probable.”) ; 8 P. Areeda & D. Turner, Antitrust Law 1 711b (1978)
(“The prospects of an adequate future payoff . . . will seldom be
sufficient to motivate predation.”).
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conclusion of the court of appeals that Sony, the most
successful of the J apanese television manufacturers in the
United States market, could not be found to have partici-
pate'd in the alleged conspiracy. (Pet. App. 183a-185a).
Sony’s non-participation would have presented yet an-

othe:r insuperable obstacle to any predatory scheme.

The irrationality of any recoupment plan by petition-
ers was recently summarized by then Professor (now
Circuit Judge) Frank H. Easterbrook as follows:

“If the Japanese firms drive some United States
firms out of business, they could not recoup. Fifteen
years of [alleged] losses could be made up only by
very high prices for the indefinite future. (The
losses are like investments, which must be recovered
with compound interest.) If the [petitioners] should
try to raise prices to such a level, they would attract
new competition. There are no barriers to entry into
electronics, as the proliferation of computer and
audio firms shows. The competition would come from
resurgent United States firms, from other foreign
firms (Korea and many other nations make TV
sets), and from [petitioners] themselves. . . . The
predation-recoupment story therefore does not make
sense . . . .” F. Easterbrook, The Limits of Anti-
trust, 63 Tex. L. Rev. 1, 27 (1984).

Finally, the implausibility of the alleged conspiracy is
also demonstrated by respondents’ failure to show any
“administrative mechanism capable of effectively manag-
ing or policing the alleged joint strategy or of a means to
share profits or recoup losses.” (Pet. App. 483a). As
the district court found, it would have made no sense for
companies like Sanyo and Sharp (with comparatively
large shares of the Japanese television exports to the
United States and relatively small shares of the Japanese
domestic television market) to have:

“agreed to enter into a ‘conspiracy’ in which they
were to i_ncur sustained losses in the United States,
while their coconspirators with proportionately fewer



27

U.S. exports were receiving the greatest share of the
‘high price’ market in Japan, . . . at least in the ab-
sence of evidence of reciprocal arrangements.” (Pet.
App. 616a).
Respondents’ experts agreed that the alleged conspiracy
“would have included as one of its key elements” a mech-
anism to share profits and losses. (Pet. App. 483a). But
respondents have not even described, much less produced
evidence to show, any such sharing mechanism. (Pet.
App. 483a).

Under these circumstances, petitioners would not have
had a rational motive to enter into the economically illog-
ical conspiracy alleged. Hence, under Cities Service, sum-
mary judgment was warranted on this ground alone.

2. Respondents’ Evidence Does Not Show Conduct
Against Independent Economic Self-Interest or
Provide Any Other Support for the Alleged

“Low Price” Export Conspiracy
Respondents’ conspiracy claims fail, as a matter of
law, for the additional independent reason that there
is no evidence of conduct against the independent eco-
nomic self-interest of any petitioner. Respondents pointed
to a collection of circumstantial “features” from which it
is claimed the alleged “low price” export conspiracy can
be inferred. An analysis of these features shows that
neither singly nor collectively do they satisfy the Cities
Service standard or provide any other support for the

conspiracy alleged.

. (a) Petitioners’ export pricing was consistent with
a@dependent economic self-interest and vigorous competi-
tion. Although the undisputed record shows that peti-
tloners sold their television receivers in the United States
at “prices ranging from the lowest to the highest” (Pet.
App. 476a, n.202),"* respondents assert that petitioners

18 For example, a comparison of the lowest manufacturers’ sug-
gested list prices for various color television screen sizes sold in
the .U.S. during the five year period from 1973 to 1977 (taken from
an industry trade publication, Television Digest), evidences both
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we:re engaged in the purportedly “parallel” act of charg-
in$ “low prices” in the United States and that this “par-
allel” behavior was suggestive of conspiracy. The con-
traLry inference, however, is the only permissible one,
since such behavior would have been far more probative
of Fompetition than collusion.

he charging of such “low prices” plainly would have
be%rn in each petitioner’s independent economic self-
interest. (U.S. Gov. Cert. Br. 10-11). The court of ap-
pe%]s failed to recognize the fundamental difference be-
tween parallel high prices and parallel low prices. While,
in the absence of alternative explanations, a conspiracy
might be suspected if a substantial number of competitors
reacted to a price increase with matching price increases
of |their own, the parallel charging of “low” prices is

sin'nply “what a reasonable seller is likely to do to avoid a

loss in sales.” (Pet. App. 478a). As the district court
ex |lal,ined, such “low” pricing “ordinarily reflects a series
of market-compelled individual responses, not agreement”;
and, under Cities Service, it provides no basis for infer-

rinF anything but independent action. (Pet. App. 478a).

Respondents do not even attempt to claim that peti-
tioners agreed upon any particular “low” price level in
the| United States. (Pet. App. 475a-476a & n.202).
Rather, respondents have alleged that petitioners con-
sIJhiLed to sell in the United States at whatever “low
DriT-eS” were “necessary to get the business.” (Pet. App.
301a; 478a-479a & n.204). As explained by the district
coulk“t, it is not rational to infer collusion from such com-
petitive pricing behavior:

“[Clompanies do not need to conspire to sell at
prices ‘necessary to get the sale” Indeed, when
competitors make their investment, marketing, and
pricing decisions, they necessarily assume that the

the wide disparity in pricing among the petitioners, and the fact
that, in most instances, one or more of the petitioners had higher
suggested list prices than even those of Zenith. (Rec. 16338a-
16343a, vol. 35).
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competition ‘will price to get the business.” While the
result of such practices may be a depression of prices
in the market, it is the kind of price depressing effect
which flows from normal competitive pricing behav-
ior and is precisely that which the Sherman Act is
intended to secure, not condemn.” (Pet. App. 479a).

The same principles apply to respondents’ claim that
petitioners charged lower prices in the U.S. than they
did in Japan and that this was also “parallel” conduct
suggestive of conspiracy. As pointed out by the district
court, the charging of different prices in different mar-
kets on opposite sides of the world—each market having
different supply, demand and other economic conditions—
is precisely the result one would expect from competition,
not conspiracy. (Pet. App. 480a). Indeed, since “[i]t is
undisputed that the Japanese [petitioners were] well-
established in Japan” at the same time that they “were
new entrants in the U.S. market, with unknown brand
names and with no goodwill or business reputations in
the United States,” they “could be expected unilaterally
to adopt similar [low] pricing strategies to attract cus-
tomers and gain consumer acceptance in this country.”
(Pet. App. 479a).

Nor can any support for respondents’ conspiracy claims
be derived from the expert study cited by the court of
appeals as showing that petitioners’ export sales “gen-
erally were at prices which produced losses.” (Pet. App.
179a). That study only purports to show that, during the
19_67 to 1970 period, four of the petitioners exported cer-
talln of their television receivers to the United States at
prices below an undefined measure of their costs. (Pet.
App. 114_.3. ; Rec. 1883a-1903a, vol. 5).” Such alleged “losses”
by foreign companies seeking to break into and become

. ijo of the six Japanese manufacturer petitioners (Toshiba
Ié Sharp) were not subjects of the study at all; as to a third
tE anyo), t_here Wwas no data for color television sales; while as to a
ourth (.Hltach1), the only color television data related to a single
Screen size in a single year. (Rec. 1901a, vol. 5), :
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established in the U.S. television market would not “in-
dicate anything other than lezitimate indererndernt com-

petitive activity.” (Pet. App. 4832 . As the district court
explained:

“[T]he mere fact that scme of e [petitdoners] lost

money in the initial years of their entry into the

U.S. market, or that they lcst money on particular

transacticns, dces nct meer [the Cities Service] test.

A company’s long-range inderendent eccromic inter-

ests may require it to cperate at a lcss for several
-

years in order to beccme established in a new mar-
ket.” (Pet. App. 4&2a).

L P

t

Moreover, as previously discuss ipp. 24-27, supra),
sales at “losses” by petitioners could never support a
rational inference of the predatory expcrt conspiracy
alleged in light of the undisputed facts which demon-
strate that petitioners could not have had any hope of
rec{uping such losses by acquiring and maintaining
monopoly power.

There is also no merit to respondents’ contention that
the| alleged granting of secret rebates to United States
customers is evidence of conduct against independent eco-
nomic self-interest. Secret price concessions have been
recognized by this Court as an important means of price
competition. See, e.g., Great Atlantic & Pacific Tea Co.
v. FTC, 440 U.S. 69, 80 (1979) ; United States v. United
States Gypsum Co., 438 U.S. 422, 457 (1978). As the
district court explained, the granting of such hidden dis-
counts or rebates by petitioners would have constituted
“unilateral conduct which was . . . rational, independent,
and pro-competitive.” (Pet. App. 500a). By establishing
minimum export prices, the J apanese Government-com-
pelled export controls clearly hampered each petitioner’s
ability to compete for sales in this country. It would have
been entirely consistent with each petitioner’s independ-
ent economic self-interest secretly to have granted what-
ever rebates below those minimums were necessary to
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meet the demands of its U.S. customers. (Pet. App.
501a-502a).%

The court of appeals’ conclusion that a fact finder could
determine “that at least some of the [petitioner] manu-
facturers knew that others were engaged in rebating”
(Pet. App. 179a) cannot transform this unilateral and
pro-competitive behavior into proof of conspiracy. There
is no evidence that ‘“knowledge” of alleged rebating by
others “was gained through communications between or
among the [petitioners].” (Pet. App. 502a). Further,
as the district court pointed out:

“It is commonplace for competitors to learn from
customers or potential customers about ‘deals’ being
offered by other manufacturers. This is precisely
how customers induce price competition between one
manufacturer and another. . . . [T]here is wide-
spread evidence . . . that this was being done by the
American purchasers of Japanese CEP’s in an effort
to ‘whipsaw’ or induce [petitioners], competing
among themselves, to give better discounts, rebates,
allowances, etc. in order to get the business.” (Pet.
App. 502a).

In sum, respondents’ evidence shows that the alleged
“low pricing” activities in the United States would have
been entirely consistent with each petitioner’s independ-
ent economic self-interest and with vigorous competition.

(b) The other evidence relied upon by the court of ap-
pec_ds does mot provide any support for the alleged “low
pmpe” export conspiracy. The remainder of the evidence
rel.led upon by the court of appeals related to: (i) alleged
Price stabilization in the Japanese domestic market (Pet.

U:JC)‘. United States v. Citizens & Southern National Banlk, 422
‘ty}..at.ivSfi;1 1%8~20 (1975) ; Knuth v, Erie-Crawford Dairy Coop-
o Ue ssn, 463 F.2d 470, 475-76 (3d Gir. 1972), cert. denied,

S. 913 (1973) (conduct designed to circumvent government-

imposed restraints of trade is iti
: A pro-competitive and th i
rise to an antitrust violation). U8 cannot give
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App. 172a-175a) ; (ii) economic conditions in the Japa-
nese te}evision manufacturing industry (Pet. App. 170a
172a) ; and (iii) the Japanese Government-compelled ex-
port control arrangements (Pet. App. 177a-180a). That
evidence is either irrelevant to or inconsistent with the
alleged “low price” export conspiracy and thus cannot sat-
isfy the Cities Service standard.

(i) Alleged price stabilization in Japan. It is well
establisThed that evidence of participation in one agree
ment cannot be utilized to infer participation in another
when there is no independent evidence of any connection
between the two agreements.” No such “connection” has
been, or can be, shown between respondents’ purported
evidence of alleged “high” price stabilization in the Japa-
nese domestic market and the alleged twenty-year con-
spiracy to fix “low,” predatory export prices to the
United States.??

As the district court found, none of the documents
(whether deemed admissible or not) offered by respond-
ents to |establish such a “connection” showed that peti-
tioners’ alleged price stabilization activities related to
anything other than the Japanese domestic market. (Pet.
App. 42}3-46351). The court of appeals did not disagree
with this finding, but nonetheless held that the existence
of a “connection” with the export market could be in-
ferred. (Pet. App. 176a-177a).

21 See, e.g., In re Fine Paper, 685 F.2d 810, 822 (3d Cir. 1982),
cert. denied, 459 U.S. 1156 (1983); Golf City, Inc. v. Wilson Sport-
ing GoadI Co., 555 F.2d 426, 435 (5th Cir. 1977); see also Da‘rt
Drug Corp. v. Parke, Davis & Co., 344 F.2d 173, 186 (D.C.. Cir.
1965) ; International Shoe Machine Corp. v. United Shoe Machinery
Corp., 315 F.2d 449, 459 (1st Cir.), cert. denied, 375 U.S. 820
(1963).

22 While the court of appeals held that a fact finder could infer
that the alleged home market price stabilization continued 'for a
longer period (Pet. App. 174a-175a), the only direct evidence 1 the
record on the length of these activities is a specific finding by the
Japanese Fair Trade Commission that they terminated no Iatex:
than January, 1967. (Rec. 17841a, vol. 39; Pet. App. 897a, n.127;
407a-412a).
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Such an inference makes no sense. Since the alleged
price stabilization in the Japanese domestic market would
have been economically beneficial to its participants with-
out regard to export sales, it would not suggest the ex-
istence of any export conspiracy. Further, although the
court of appeals held that a trier of fact could infer
that “high” profits allegedly derived by petitioners in
Japan would have provided them with the funds to
launch a concerted predatory export raid on the United
States, the court of appeals failed to explain why there
would be any incentive to expend those funds in such a
raid. (Pet. App. 175a; 177a). Rational business firms
would not throw away money on a losing venture (z.e.,
selling at predatory prices without any plausible hope of
recoupment) merely because those firms had accumulated
profits in another market (see discussion at pp. 24-26,
supra).”® In addition, as the district court found, re-
spondents have conceded that there is no record evidence
to show that petitioners’ profits in the Japanese market
were “exorbitant” (Pet. App. 413a & n.145; 420a-421a) ;
and what evidence there is suggests that those profits ac-
tually declined during the relevant period. (Pet. App.
410a-412a.) There is thus no basis upon which even to
speculate that hypothetical “high” profits earned by peti-
tioners from alleged price stabilization in Japan could
have been used to “fund” any type of predatory export
scheme. :

(ii) Economic conditions in Japan. Similarly, there is
no merit to the court of appeals’ suggestion that the
competitive situation of the Japanese television manufac-
turing industry (i.e., the alleged high fixed costs, excess
capacity and “protected” home market) tends to sup-
port the alleged “low price” export conspiracy. (Pet.
App. 169a-172a; 176a-177a). While such alleged eco-
nomic conditions might have provided Japanese television
manufacturers with an incentive unilaterally to export

23 See also Northeastern Telephone, 651 F.2d at 89; D. Turner,
Conglomerate Mergers and Section ¥ of the Clayton Act, 78 Harv.
L. Rev. 1313, 1341-42 (1965).
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rule” did not prevent different petitioners from selling to
the same U.S. customers. Respondents’ own evidence
shows that major mass merchant retailers in the United
States (including Sears, J.C. Penney, W.T. Grant, Mont-
gomery Ward and Western Auto) were all supplied by
two or more of the petitioners (Pet. App. 383a), and the
court of appeals recognized that petitioners Sanyo and
Toshiba were both selling to Sears, and that petitioners
Sharp and Toshiba were both selling to Motorola. (Pet.
App. 181a-182a). In addition, it is undisputed that the
“five-company rule” did not limit the number of U.S.
customers to whom petitioners’ products could be resold,
and that most of the petitioners sold to hundreds of other
customers in the United States through their American
sales subsidiaries who were registered as one of their five
direct export customers. (Pet. App. 384a-385a). The
court of appeals’ unexplained conclusion that these undis-
puted facts are not “sufficient to exclude as a matter of
law” the inference that the “five-company rule” allocated
U.S. customers as part of a “low price” conspiracy (Pet.
App. 180a) is precisely the type of unsupported specula-
tion barred by Cities Service.

* * * *

In sum, because none of respondents’ evidence, whether
viewed separately or together, demonstrated conduct
against independent economic self-interest or any other
facts supportive of the alleged “low price” export con-

spiracy, summary judgment was warranted on this ground
as well.?®

25 Both the district court and the court of appeals recognized that
respondents’ claims under sections 1 and 2 of the Sherman Act, the
Wilson Tariff Act, the Robinson-Patman Act and section 7 of the
Clayton Act were all premised upon the same conspiracy allegations.
(Pet. App. 621a-622a; 642a; 656a-657a; 662a; 190a; 191a; 193a;
195a). Application of the Cities Service conspiracy inference
standard would thus require dismissal of all of those claims.
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II. PETITIONERS’ PARTICIPATION IN EXPORT
CONTROLS WHICH THE GOVERNMENT OF
JAPAN HAS ATTESTED THAT IT COMPELLED
CANNOT CONSTITUTE A FEATURE OF AN ANTL
TRUST VIOLATION

The couL't of appeals relied upon both the “five-company
rule” and the “check price” arrangements as central “fea-
tures” of the alleged “low price” export conspiracy. (Pet.
App. 167a-168a; 177a-179ai. The court of appeals’ er-
roneous holding that petitioners’ participation in thogse
Japanese Government-compelled export control arrange-
ments could constitute the basis of an antitrust violation
is thus another ground for reversing the judgments below.

A. The Official Representations Of The Government Of

Japan Should Have Been Given Conclusive Effect

Petitioxglers relied upon an official statement submitted

by the Government of Japan to the district court in 1975
(the “1975 Japanese Government Statement,” Pet. App.
6a-14a) do demonstrate that the participation in the ex-
port control arrangements challenged by respondents was
compelled by the Japanese Government. (Pet. App. 387a-
388a). This pronouncement. which was forwarded to the
district court by the U.S. Department of State, explained
the origin and purpose of those export control arrange-
ments. e 1975 Japanese Government Statement estab-
lished that:

1.| The Ministry of International Trade and In-
dustry (“MITI”) is the “covernment organ empow-
ered| and responsible for™ thke formulation and ex-
ecutﬁon of Japanese trade policy, a fundamental pur-
pose of which is to ensure that Japanese exports do
not cause “unnecessary disruptions in the national
economies of Japan's trading partners.” (Pet. App.
8a);

2. In 1962, the Japanese Government recognized
the need to apply this “orderly exportation” policy to
television exports to the United States “to avoid the
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possibility of trade conflicts.” Thus, between 1963
and 1973, the Japanese Government, through MITI:
“directed Japanese television manufacturers includ-
ing the present Japanese [petitioners] to enter into
an agreement under Article 5-3 of the Export and
Import Trading Law with respect to minimum prices
and other matters concerning domestic transactions
relating to exports to the United States . ... MITI
supervised the preparation of such agreements and
regulation so that MITI’s intention was correctly re-
flected.” (Pet. App. 11a);

3. “[The minimum price] agreements entered into
among the Japanese [petitioners], as well as certain
regulations of the Japan Machinery Exporters Asso-
ciation [which included the five-company rule] . . .
have come into existence pursuant to the direction of
MITIL.” (Pet. App. 8a); and

4, “[T]he Japanese television manufacturers and
exporters had no alternative but to establish the
agreement[s] and regulation[s] in compliance with
the said direction.” (Pet. App. 12a). The Japanese
Government’s direction had a ‘“compulsory power
equivalent to law.” (Pet. App. 10a). Thus, “[h]ad
the Japanese television manufacturers and exporters
failed to comply with MITI’s direction to establish
such an agreement or regulation, MITI would have
invoked its powers [under Japanese law] to unilat-
erally control television sales for export to the United
States and carry out its established trade policy.”
(Pet. App. 11a).

As summarized in a Note Verbale delivered to the U.S.
Department of State by the Japanese Government in re-
sponse to the court of appeals’ decision:

“[Bly entering into minimum price agreements with
respect to export of television receivers and by adopt-
ing the JMEA regulations (including the so-called
‘five-company rule’ which, among other things,
served to control the quality of exported products),
the Japanese corporations in question were acting



38

pursuant to specific mandatory directions of the
Government of Japan . ...’

(q}ov. of Japan Merits Br. App. 2a) (emphasis added) 2¢

In total disregard of the 1975 Japanese Government
S?atement, the court of appeals held that a fact finder
cquld conclude that: (i) the export control arrangements
had only been sponsored or “encouraged” by the Govern-
ment of Japan, rather than compelled (Pet. App. 177a-
1189.); (ii) there is some doubt “that the minimum
prices [contained in the manufacturers’ agreements and
referred to in the JMEA regulations] . . . were in fact
determined by the Japanese Government” (Pet. App.
188a-189a) ; (iii) “the [Glovernment [of Japan] merely
provided an umbrella under which [petitioners] . . .
fixed their own export prices” (Pet. App. 189a); and
(iv) the “five-company rule was the result of nongovern-
mental action.” (Pet. App. 178a).

These holdings were wrong. As the Solicitor Gen-
eral has explained, the court of appeals should have given
“hispositive” effect to the “explicit and detailed” state-
ment of the Japanese Government. (U.S. Gov. Cert. Br.
17). The court of appeals’ failure to do so is contrary to the
long-established rule that an official pronouncement of a
foreign sovereign attesting to its governmental activities
must be accepted by United States courts as conclusive
proof of the representations of governmental actions, laws
and policies contained therein.

For example, in United States v. Pink, 315 U.S. 203,
218-21 (1942), this Court considered whether nationa.l—
ization decrees of the Russian Government had extraterrl-
torial effect over property located in the State of New York.
The Soviet Commissariat for Justice had issued an offi-
cial statement explaining that the nationalization decrees

26 Qver the years, the Japanese Government has directed Japa-
nese manufacturers and exporters to comply with similar _ﬂgl’ee'
ments and regulations governing the export of a wide variety of
products. (Gov. of Japan Merits Br. 3).
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at issue were intended to have such an impact. This
Court held that these official representations of the Rus-
sian Government were entitled to be given “conclusive”
effect. Id. at 220 (emphasis added) .*”

The policy behind this rule of conclusivity can be
found in the act of state doctrine, which prohibits U.S.
courts from inquiring into the validity of acts or pol-
icies of a foreign government acting within its sover-
eignty.?® The rationale of that doctrine—leaving the con-
duct of foreign affairs to the Executive and Legislative
Branches—would be frustrated if courts were permitted
to adjudicate the veracity of an official statement of a
foreign government attesting to its own laws and actions.
Thus, in Banco de Espana, 114 F.2d at 443-44, a case
decided before Pink, the Second Circuit gave conclusive
effect to a statement of the Spanish Ambassador repre-
senting that actions taken by the Spanish government in
acquiring title to certain property were ‘“governmental
acts.” Relying upon, among other authorities, this Court’s
act of state decision in Underhill v. Hernandez, 168 U.S.
250 (1897), the Second Circuit reasoned that “[i]t would
seem to follow [from the act of state doctrine] that the
statement that such [governmental] acts had taken place,

27 See also Banco de Espana v. Federal Reserve Bank of New
York, 114 F.2d 438, 443-44 (2d Cir. 1940); The Claveresk, 264
F. 276, 279-80 (24 Cir. 1920); Agency of Canadian Car &
Foundry Co. v. American Can Co., 258 F. 363, 368-69 (2d Cir.
1919) ; D’Angelo v. Petroleos Mexicanos, 422 F. Supp. 1280, 1283-
85 (D. Del. 1976), af’d per curiam, 564 F.2d 89 (3d Cir. 1977),
cert. denied, 434 U.S. 1035 (1978); Occidental Petroleum Corp. v.
Buttes Gas & Oil Company, 331 F. Supp. 92, 103-04 (C.D. Cal. 1971),
aff’d per curiam, 461 F.2d 1261 (9th Cir.), cert. denied, 409 U.S.
950 (1972) ; United States v. Melekh, 190 F. Supp. 67, 87 (S.D.N.Y.
1960) ; American Bar Association, Section of Antitrust Law,
Antitrust Law Developments (Second) 562, n.272 (1984).

28 See, e.g., Alfred Dunhill of London, Inec. v. Republic of Cuba,
425 U.8. 682, 691 (1976) ; First Nat’l City Bank v. Banco Nacional
de Cuba, 406 U.S. 759, 762-63 (1972) ; Banco Nacional de Cuba v.
Sabbatino, 8376 U.S. 398, 423 (1964) ; American Banana Co. 7.
United Fruit Co., 213 U.S. 347, 356 (1909).
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made to our courts officially on behalf of [a] friendly
foreign government by its accredited representative,
must be accepted as proof of that fact .. ..” 114 F.2d
at 443.>°

The 1975 Japanese Government Statement, like the
statement of the Commissariat for Justice in Pink, is
an [official declaration of a foreign sovereign attesting
to its own governmental laws, actions and policies. Aec-
cordingly, that Statement is entitled to conclusive effect.
Indeed, as a detailed declaration from a friendly foreign
government attesting to export controls implemented pur-
suant to that nation’s pre-existing laws as a vital part
of its foreign trade policies, the 1975 Japanese Govern-
ment Statement presents the strongest possible case for
applying the conclusivity doctrine. Both the Department
of Justice and the State Department agree that, in these
circumstances, the representations of the Government
of Japan should have been given dispositive effect. (U.S.
Gov. Cert. Br. 17).

ELy failing to do so, the court of appeals has sanc-
tioned the very result that Pink and the act of state
doctrine are designed to prevent—a full-scale judicial in-
quiry into the veracity of a friendly foreign govern-
ment’s attestations of sovereign conduct, including pos-
sible depositions of and court appearances by foreign gov-
ernment officials. Such wide-ranging inquiry into sensi-
tive matters of state would significantly intrude upon

© 2% See also The Claveresk, 264 F. at 280 (official pronouncement
of a foreign government “describing a certain act and avowing it
as governmental, is to be taken as verity’”) ; D’Angelo, 422 F. Supp.
at 1284 (relying on Pink in giving conclusive effect to an opinion
of the Attorney General of Mexico concerning the scope and effect
of a Mexican expropriation decree); Occidental Petroleum Corp.,
831 F. Supp. at 110 (barring an inquiry into the authenticity,
validity, and motivations behind a decree of a foreign government
because such an inquiry would involve “the very sources of diplo-
matic friction and complication that the act of state doctrine aims
to avert”).
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foreign sovereignty, encroach upon the condu.ct 'of for-
eign relations by the Executive Branch, and invite f?r-
eign governments and courts to take reciprocal action
against the United States. For all of these reasons, the
representations in the 1975 Japanese Government State-
ment should be accorded conclusive effect.

B. Petitioners’ Participation In Export Controls Com-
pelled By The Government Of Japan Cannot Form
A Basis For Antitrust Liability

Despite the conclusive representations of the Japanese
Government that it had compelled petitioners’ participa-
tion in the export control arrangements, the court of
appeals held that those arrangements could be found to
constitute central “features” of the alleged antitrust
conspiracy in violation of U.S. law. (Pet. App. 179a-
180a; 188a-189a). This ruling is contrary to both the
sovereign compulsion and act of state doctrines.

1. Petitioners’ Participation in the Japanese Gov-
ernment’s Export Controls is Protected by the

Sovereign Compulsion and Act of State Doctrines

As noted above, the act of state doctrine prevents U.S.
courts from entertaining any claim that requires inquiry
into the validity of the actions or policies of a foreign
government acting within its sovereignty.®® “A corollary
to the act of state doctrine in the foreign trade antitrust
field is the often-recognized principle that corporate con-
duct which is compelled by a foreign sovereign is also pro-
tected from antitrust liability, as if it were an act of the
state itself.” T'imberlane Lumber Co. v. Bank of America,
049 F.2d 597, 606 (9th Cir. 1976).3 The court of
appeals’ conclusion that petitioners’ participation in the

30 See authorities cited at p. 39 n.28, supra.

818ee also Continental Ore Co. v. Union Carbide & Carbon
Corp., 370 U.S. 690, 706-07 (1962) (conspiracy involving foreign
govel:nment purchasing subject to antitrust scrutiny absent a
showing that such conduct was compelled by the foreign govern-
ment) ; Interamerican Refining Corp. v. Tezaco Maracaibo, Ine.
307 F. Supp. 1291, 1296-99 (D. Del. 1970) (concerted boycott oi’
US. firm compelled by regulatory authorities in Venezuela held



42

Japanese Government’s export control arrangements can
constitute a “feature” of an unlawful conspiracy violates
these two doctrines.

The Solicitor General (U.S. Gov. Cert. Br. 14) and
the Third Circuit have both recognized the sovereign com-
pulsion doctrine.** Indeed, in this very case, the court
of appeals “assume[d], without deciding, that a govern-
ment-mandated export cartel arrangement fixing mini-
mum export prices would be outside the ambit of section
1 of the Sherman Act.” (Pet. App. 188a). It erred,
hovﬁrever, by failing to apply the sovereign compulsion
doctrine to petitioners’ participation in the export con-
trol arrangements.

s previously discussed, the conclusive representations
of he Government of Japan establish that such partici-
pat,lon was both compelled and supervised by the Japanese
Government. The 1975 J apanese Government Statement
maql(es it clear that petitioners entered into the export
control arrangements ‘“under the direction of [the Japa-
nes Government] 7, that the Japanese Government’s di-
rective had a compulsory power equivalent to law”,;
and that petitioners had “no alternative but to establish
the‘ agreement[s] and regulation[s] in compliance with
the|said direction.” (Pet. App. 10a; 12a). Further, the
Japanese Government continuously “supervised” the ex-
port control arrangements to be certain that its “inten-
tion was correctly reflected.” (Pet. App. 1la). Under
these circumstances, principles of fundamental fairness
and respect for foreign sovereignty, which underlie the
sovereign compulsion doctrine, require that petitioners
not be penalized for complying with the directives of
their government.?

protected by the sovereign compulsion doctrine); J. Atwood &
K. Brewster, Antitrust and American Business Abroad §§ 8.14,
8.17-8.22 (2d ed. 1981).

32 See Mannington Mills, Inc. v. Congoleum Corp., 595 F.2d 1287,
1293 (3d Cir. 1979).

33 Recently, in Southern Motor Carriers Rate Conference, Inc. v.
United States, U.S. ——, 105 S. Ct. 1721, 1729-31 (1985), this
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Similarly, by permitting a trier of fa}ct tfo treat peti-
tioners’ government-compelled participation in f.;he equrt
control arrangements as a “feature” of an antlt}*ust vio-
lation, the court of appeals has authorized .p_remsely j:he
type of private legal attack upon sensitive fqrelgn
governmental policies that the act of state doctﬁrme is
designed to prevent. As explained by this Court in Sab-
batino, the act of state doctrine mandates that challenges
to foreign governmental conduct or policies be addressed
by our political branches of government, rather than by
the judiciary. 376 U.S. at 423 (the act of state doctrine
“concerns the competency of dissimilar institutions to
make and implement particular kinds of decisions in the
area of international relations”). Thus, courts must con-
sider whether judicial action will “touch . . . sharply on
the national nerves” of a foreign government and embar-
rass the Executive Branch in its conduct of foreign rela-
tions. 376 U.S. at 428. Antitrust actions which raise such
concerns have been prohibited under the act of state doc-

trine even when the claims are asserted against private
parties.3*

As the 1975 Japanese Government Statement estab-
lishes, in carrying out the Government of J apan’s direc-
tives, petitioners were acting as instrumentalities of the
Japanese Government, whose export control arrange-
ments were “no less than the implementation of [its] for-
eign trade policy.” (Pet. App. 11a). If respondents are
permitted to challenge petitioners’ participation in such

Court held that the analogous state action doctrine applies to pri-
vat? conduct undertaken pursuant to a “clearly articulated state
policy” and subjected to “active state supervision”—without any
need to show “compulsion.” In the present case, the 1975 Japanese
Government Statement establishes even more: a “clearly articu-

!ated" government policy; “active supervision” by the government
Involved; and actual “compulsion.”

34 See, e.g., American Banana Co. v. United )
, s .. Fruit Co., 213 U.S.
347, 358 (1909) ; Hunt v. Mobil Oil Corp., 550 F.2d 68, 76-77 (2d

Cir.), cert. denied 434 U.S. 984 (19 ;
' ’ e ; O
Corp., 331 F. Supp. at 111, ) ccidental Petroleum
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arrangements as the basis for an antitrust violation, the
foreign trade policy of Japan itself will be placed on
trial. The Government of Japan’s Note Verbale confirms
that few judicial decisions could intrude more sharply
upon the Japanese Government’s ‘“national nerves.”
(Gov. of Japan Merits Br. App. la-4a).

In sum, under both the sovereign compulsion and act
of state doctrines, petitioners’ participation in the Japa-
nese Government’s export control arrangements cannot
form the basis of an antitrust violation.

2. United States Foreign Policy Requires Applica-
tion of the Sovereign Compulsion and Act of
State Doctrines

hat the sovereign compulsion and act of state doctrines
should apply to petitioners’ participation in the Japanese
Government-compelled export controls is further demon-
strated by the official representations of the Executive
Branch and various foreign governments in this case.
(U.S. Gov. Cert. Br. 14-20; Gov. of Japan Merits Br.
9-10). As the Solicitor General has explained: “The
court’s rejection of petitioners’ sovereign compulsion de-
fense has caused deep concern to the Government of
Japan and to the governments of other countries that
are significant trading partners of the United States and
th#rzatens to affect adversely the foreign policy of the
United States.” (U.S. Gov. Cert. Br. 6) (emphasis

added).
he United States and its major trading partners
often engage in negotiations designed to balance their
competing international trade interests, and this bargain-
ing frequently results in government-imposed controls
on exports by private citizens.®® In order for these trade
negotiations to be successful, foreign sovereigns must
be assured that by requiring their nationals to comply

35 As the Solicitor General has pointed out, the United States has
requested that our trading partners enter into such voluntary
restraint arrangements which limit their exports to this country.
(U.S. Gov. Cert. Br. 18). See also Presidential Memorandum for the
United States Trade Representative, 49 Fed. Reg. 36,813 (1984).
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with government-compelled export controls, they W_lll not
iecti ivate antitrust liability in the

be subjecting them to priva

United States. (U.S. Gov. Cert. Br. 19).

The United States Government has assprefi tlhe'J apa-
nese Government that when, acting Witl:lin its jurisdiction,
it compels its own nationals to enter into efcport cont.rol
arrangements, such compelled conduct “[VF’IH] not gl,ysi
rise to violations of the United States antitrust laws.
Moreover, the then Assistant Attorney General in charge
of the Antitrust Division took the same position with re-
spect to the very export control arrangements at issue in
this case.’”

The Solicitor General has called this Court’s attention
to the serious concerns expressed by the United States’
major trading partners as a result of the court of ap-
peals’ holding that petitioners’ participation in the J apa-
nese Government-compelled export control arrangements
may constitute a basis for U.S. antitrust liability. (U.S.
Gov. Cert. Br. 19). The Governments of Australia, Can-
ada, France, Japan, Korea, Spain and the United King-
dom all have filed diplomatic notes with the Department
of State which emphasize that the court of appeals’
decision will have an adverse effect upon trade relations
between the United States and its principal trading part-
ners.® Tt is the considered opinion of the United States

Government that, as a result of the court of appeals’
decision:

“these and other foreign governments understand-
ably may be reluctant to accommodate proposals by

36 Lette‘r of Attorney General William French Smith to Ambassa-
dor Yoshio Okawara, dated May 7, 1981. (Pet. App. 26a). Accord
Letter of Assistant Attorney General J. Pauyl McGrath to Mr.
Ig;nneilé Mcgonald, Charge d’Affaireg a.i, Embassy of Australia

an. 18, 1985) (a copy of which has been 1] i
of this Comngy, odged with the Clerk

3 See Letter of Assistant Attorney
Senator Edward M. Kennedy,
15a-20a, at 18a).

%8 Copies of thege diplomatic notes h
iei ave been lodged
Solicitor General with the Clerk of thig Court. odge by the

General Donald I. Baker to
dated February 16, 1977, (Pet. App.
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the United States to resolve trade controversies by
the imposition of voluntary restraint agreements on
their own manufacturers. Such a response could
deprive the United States of a tool that has proved
valuable in the resolution of difficult international
trade disputes.” (U.S. Gov. Cert. Br. 19) (footnote
deleted).

or all of the foregoing reasons, this Court should
rexl:%rse the court of appeals’ decision and hold that peti-
tioners’ government-compelled participation in the export
cm:%rol arrangements cannot constitute or be a “feature”
of a United States antitrust law violation.

III. THE COURT OF APPEALS’ 1916 ANTIDUMPING
ACT JUDGMENT SHOULD ALSO BE REVERSED
BECAUSE IT IS CONTINGENT UPON THAT
COURT’S ERRONEOUS ANTITRUST RULINGS

he court of appeals’ erroneous antitrust rulings also
necessitate a reversal of its judgment under the 1916
Antidumping Act. That statute requires proof of a
specific predatory intent to destroy or injure an industry
in tlhe United States. (Pet. App. 29a; 218a). As its deci-
sion| on the 1916 Act demonstrates, in order to find a
genuine issue of material fact regarding such specific
predatory intent, the court of appeals relied upon the
same erroneous inference of a predatory export con-
spiracy that it found to be permissible in its antitrust
decision.

ith respect to respondents’ conspiracy claims under
the‘1916 Act, the court of appeals relied upon the same
“evidence supporting [respondents’] theory that [peti-
tioners] entered into the alleged [predatory Sherman
Act] conspiracy” as the basis for its conclusion that
there exists a genuine issue of material fact as to whether
“[petitioners] agreed to dump CEPs on the United States
market with the specific intent to destroy or injure an in-
dustry in the United States.” (Pet. App. 219a). Sim-
ilarly, with respect to respondents’ individual Antidump-
ing Act claims, the court of appeals once again relied
upon this same “evidence offered to tie each [petitioner]
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to [the Sherman Act] conspiracy”’ as t.he sole bas1ts f'OIi
its holding that there exists a genuine issue of ma erlztt:
fact as to each petitioner’s individual Qredatory mter} '
(Pet. App. 221a). Indeed, it was pr.emsely because }ts
finding regarding specific predatory intent was contin-
gent upon its conclusion that an inference of the alleged
predatory export conspiracy could be drawn, that the
court of appeals affirmed the dismissal of the 1916 Act
claims (both individual and conspiratorial) against those
defendants (i.e., Sony, Sears and Motorola) whose sum-
mary judgments against respondents’ antitrust conspir-
acy claims were affirmed. (Pet. App. 221a-223a).

The same conclusion must apply to respondents’ 1916
Act claims against the petitioners. In the absence of the
court of appeals’ erroneous conclusion that an inference of
the alleged predatory export conspiracy could be drawn, all
that would be left in the record on the issue of petition-
ers’ “intent” in the U.S. market would be the unreversed
findings of the district court that respondents have failed
to come forward with any probative evidence of an anti-
competitive or predatory intent. (Pet. App. 463a-473a).
Summary judgment is thus also warranted against re-
spondents’ 1916 Act claims.

IV. PRINCIPLES OF SOUND JUDICIAL ADMINIS-
TRATION WARRANT REINSTATEMENT OF SUM-
MARY JUDGMENT BY THIS COURT

Petitioners respectfully submit that this Court should
reinstate the summary judgments now.*® Reinstatement in
this fifteen-year old case would send a strong signal to
%‘ederal trial judges that summary judgment is a mean-
ingful tool for managing large and complicated antitrust
cases. As Chief Justice Burger recently cautioned, “[i]f

. 3 This Court has previously reinstated district court judgments
In appropriate cases. See, e.g., Board of Education v. Pico, 457
U.S. 853, 862-63 (1982) ; Kleppe v. Sierra Club, 427 U.S. 390’ 415
(1976) ; Rondeau ». Mosinee Paper Corp., 422 U.S. 49, 65 (1675).
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the|courts are to retain public confidence, we cannot let
dis;Lutes wait two, three or five years to be disposed of”
when efficient tools of judicial administration can avoid
that result.*

ecause, as demonstrated in Points I-III above, it is
clear that respondents’ claims are unsupportable and
that the district court’s summary judgments should have
been affirmed, sound judicial administration requires that
this Court reinstate those judgments. Remanding this
case to the court of appeals would only add another
needless chapter to this seemingly endless proceeding
whiich has already embroiled the parties and an over-
burdened judiciary in years of time-consuming and
enormously expensive litigation. See Levin v. Mississippi
River Fuel Corp., 386 U.S. 162, 169-70 (1967) (“effec-
tive judicial administration” requires this Court to
finally dispose of issues where reasonably possible, rather
than remand them to the court of appeals).

Indeed, since the court of appeals and the district court
both relied upon the same factual predicates, and dis-
agreed only as to the permissible inferences which could
be drawn from those facts and the legal standards to be
applied in drawing such inferences, this Court can deter-
mine from the opinions below that reinstatement is ap-
propriate. The procedural posture of this case is thus
similar to that which existed in Kleppe v. Sierra Clubd,
427 U.S. at 395-96. In Kleppe, the court of appeals did
not|upset the key findings by the district court as to what
the record showed, but instead drew erroneous inferences
from those uncontested findings and misconstrued the gov-
erning law. Id. at 401, 403, Inasmuch as there was no
dispute between the two lower courts with respect to the
facts distilled from the record, id., this Court not only re-
versed the incorrect legal standard applied by the court of

# Honorable Warren E. Burger, Speech at 1982 ABA Annual
Meeting, 68 A.B.A.J. 276 (March 1982).
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appeals, but also ordered reinstatement of summary judg-
)
ment. Id. at 414-15.

There are particularly compelling public Qolécy ri?:milz
for this Court to reinstate the summary Juhgme e
this case. Reinstatement would ?elp prevent this m sive
litigation—in which two domestic manufacturers, .1nd(l:' 4
ing the industry leader, have: used "E)urdepsomeh ju 1;:1
proceedings to wage “economic war against t elr.df)r-
eign competitors (Pet. App. 665&)—fr?m provi nsg
encouragement to others who may try .to misuse th-e anti-
trust laws to achieve protectionist objectives. Reinstate-
ment would also assure our major trading partners that
cooperating with the United States (:}overnment_to estal-J-
lish export control arrangements will not subject their
nationals to endless private litigation.

Finally, reinstatement would encourage district court
judges to devote the time and resources necessary to give
proper consideration to summary judgment motions in
appropriate antitrust conspiracy cases. As previously dis-
cussed (pp. 21-23, supra), without summary judgment,
antitrust conspiracy claims grounded in speculation
would penalize and deter the very pro-competitive behav-
ior which the antitrust laws are intended to encourage.
The district court in this case did precisely what trial
courts should do when confronted with a massive record
in support of an antitrust conspiracy claim. It “spent
months and months in the tedious process of reading in
chambers the significant . . . portions of [respondents’]
[final pretrial statement], reviewing the sources cited for
the various allegations contained therein, . . . and study-
ing the voluminous memoranda addressing the evidence
and arguing about its significance.” (Pet. App. 255a).
It then meticulously examined respondents’ evidence and
contentions under this Court’s Cities Service inference
standard and, properly applying that standard, concluded
i?&e;izg"’;gel;}tls did not show any “significant probative

e conspiracy alleged. (Pet. App. 621a)
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This Court should reaffirm the proper use of summary
judgment in antitrust conspiracy cases by reinstating
the district court’s judgments and bringing this fifteen-
year-old proceeding to an end.

CONCLUSION

For the foregoing reasons, petitioners respectfully pray
that this Court reverse the judgments of the court of
appeals and order reinstatement of the judgments of the
district court.
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AMENDMENTS TO RULE 281 STATEMENTS

Amendents To ‘
Rule 28.1 Statement Of Petitioners Toshiba Corporation
And Toshiba America Inc.

Petitioners Toshiba Corporation and Toshiba America
Inc. submit the following amendments to their Rule‘ ?8.1
statement contained in the Appendix to the Petition:
Delete Pars Tousheh Holding Co., Ltd. (Iran); change
Toshiba (Malaysia) Bhd. (Malaysia) to Toshbar Corpora-
tion Bhd. (Malaysia).

Amendments To
Rule 28.1 Statement Of Petitioners Hitachi, Ltd., Hitachi
Kaden Hanbai Kabushiki Kaisha, And Hitachi Sales
Corporation Of America

Petitioners Hitachi, Ltd., Hitachi Kaden Hanbai Ka-
bushiki Kaisha, and Hitachi Sales Corporation of America
submit the following amendment to their Rule 28.1 state-

ment contained in the Appendix to the Petition: Delete
Hatsuco, Ltd.

Amendments To
Rule 28.1 Statement Of Petitioners Mitsubishi Electric
Corporation (MELCO) And Mitsubishi Electrie
Sales America, Inc.

Petitioners Mitsubishi Electric Corporation and Mit-
subishi Electrie Sales America, Inc. submit the following
amendments to their Rule 28.1 statement contained in
the Appendix to the Petition: Delete Kansai Mitsubishi
Electric Products Saleg (Inc.) ; Mecom Okitac Systems
[Il}c.); Toyo Machinery Industry Works (Inc.); and
Dz%lto Industry (Inc.). Change Tyoden Industrial’ Ma-
chlner_'y; Service Engineering (Ine.) to Ryoden Industrial
Machfnery Engineering (Ine.). Change Mitsubishi In-
dustrial Software (Inc.) to Mitsubishi Electric Industrial

Software (Ine.). Ad i
Service (Ine.), * fyoden Kase e and Melcom



Amendments To
Rule 28.1 Statement Of Petitioners Mitsubishi Corporation
And Mitsubishi International Corporation

Petitioners Mitsubishi Corporation and Mitsubishi Ip.
ternational Corporation submit the following amendments
to their Rule 28.1 statement contained in the Appendix
to the Petition: Delete EI Vie Farm Corporation; Sun-
star Rubber Industries Corporation; MCF Footwear Cor-
poration; and MC Minerals Corporation. Add Coilplus,
Inc.; Hi-Tech Stamping, Inc.; Mitsubishi Foods (MC),
Inc.; Hishi Plastics U.S.A., Inc.; and Evergreen Inves-
ment Corporation.



