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This multidistrict litigation involves allegations that
Bertelsmann, Inc., SONY BMG Music Entertalnment, Sony
Corporation of America, Capitol Records, Inc. dba EMI Music
North America, EMI Group North America, Inc., Capitel-EMI Music,
Inc., Virgin Records America, Inc., Time Warner Inc., UMG
Recordings, Inc., and Warner Music Group Corp. (collectively,
“Defendants”) conspired to fix or maintain artificially the
prices of Digital Music. Plaintiffs are fifteen individuals
{collectively, “Plaintiffs”} from nine states who seesk to
represent a putative nation-wide class of purchasers of Digital
Music. Defendants move [dkt. no. 75] to dismiss the Second
Consolidated Amended Complaint (“SCAC”) under Rule 12(b} {6} of
the Federal Rules of Civil Prcocedure and, in the alternative, to

strike certair pertions of the SCAC pursuant to Rule 12(f£) .1

' The parties have submitted the following briefs in connection
with Defendants’ moticn to dismiss: Defendants’ Joint

{continued on next page)




Plaintiffs move [dkt. no. 104} to amend one paragraph of ths

2

SCAC to add certain allegations. For the reasons that follow,

Defendants’ motion is GRANTED, and Plaintiffs’ motion is DENIED,

I. BACKGROUND

According to the SCAC, Digital Music 1s music that is
manufactured as a digital file. (See SCAC 9 Z, In re Digitel
Music, 06 MDL. 1780 (filed June 13, 2Q07}) {(hereinafter “3CAC").)
It is delivered in two allegedly interchangeable formats: on
compact discs (“CDs”) and through the internet (“Internet
Music”). (See id. T 41.) The SCAC defines the relevant market
in this action as the market for sales of all Digital Music
{both CDs and Internet Music) in the United States; Defendants,

described as the four largest record companies in the United

{continued from previous page)

Memorandum of Law in Support of Motion to Dismiss and to Strike
Portions of Plaintiffs’ Second Consclidated Amended Complaint
(“Defs.’ Mem.”); Plaintiffs’ Memorandum of Law in Opposition to
Defendants’ Motion to Dismiss and to Striks Portions of
Plaintiffs’ Second Conscolidated Amended Complaint (“Pls.’
Opp’n”); and Defendants’ Reply Memorandum of Law in Furtherx
Support of Motion to Dismiss and to Strike Portions of
Plaintiffs’ Second Consolidated Amended Complaint (“Defs.’
Reply”}.

? The parties have submitted the following briefs in connection
with Plaintiffs’ motion to amend: Flaintiffs’ Memorandum of Law
in Support of Their Motion for Leave to Amend Paragraph 99 of
the Complaint (Pls.’ 9 99 Mem.”}, and Defendants’ Memorandum of
Law in Opposition to Flaintiffs’ Motion to Amend Paragraph
Ninety-Nine (99) of the Second Consolidated Amended Complaint
(*Defa.?’ 1 2% Opp'n”).




tates, allegedly control in excess of 80% of that market. (See
id., 9 40.)

In general, the SCAC alleges that Defendants conspired to
inflate and maintain at supracompetitive levels the price of
Digital Music. (See id, § 126.) They achieved this by fixing a
high price for and restraining the availability of Internet
Music (id. 9 €6), which, in turn, buoyed the price of CDs
“despite declining costs of production associated with the

introduction of new technelogies” (id. 9 126; see also id.

7 105)y. Explains the SCAC: M[alcting alcone, no defendant could
sustain the supracompetitive prices for CDs prevailing in the
market, This inability to charge high (D prices, as market
factors made consumer demand for CDs mere elastic over time at
the prices charged by Dafendants during the conspiracy, gave
Defendants motive to conspire.” (Id. 1 83.)

Defendants’ manipulation of the market for Internet Music
is described in two phases of conduct. The first phase centers
on two joint ventures -~ “MusicRet” and “pressplay” -- crested
by Defendants to distribute their Internet Music. (Id. ¥ 67.)°
The second phase alleges manipulation through Defendants’?

business dealings with third-party licensees. (Id. T 99.}

" The SCAC alleges that Defendants Bertelsmann, WMG and EMI
launched MusicNet, while UMG and Sony launched “pressplay,”
originally called “Duet.” (SCAC 19 o7, 72.)



A, The First Phase: The Joint Ventures

The SCAC appears to include principally two allegations
concerning the joint ventures. First, it alleges that the joint
ventures directly restricted the wide-spread distribution and
use of Internet Music by charging supracompetitive prices aé@
imposing unpopular digital rights management (“DRM7) rules éﬁ
the Internet Music they sold to consumers. (Id. 97 75-78; see
id. q 81 (“Defendants collectively refused to utilize or Liense
a system that was convenient, not burdened with usse restrictions
and competitively priced.”).)* According to the SCAC, D@§§=dants
enforced those price and use restrictions through their m%??@f
nost-favored nations clauses ("MFNs”) and “sidse agr@@m&nﬁsy“
whereunder each Defendant would license its songs to the jbint

ventures at a price not lower than the price secured by any’

other Defendant. (Id. 99 92-94, 96-97.)° Thus, “Defendantéﬁ

P “pigital rights management” refers to the restrictions on a
consumer’s use of Internet Music. (See SCAC 9 75.1 The SCAC
alsc notes that the joint ventures allowed Defendants “to engage
in the anticompetitive practice of tying or ‘hundling’ imt?ﬁﬁ@t
Music onte a single online ‘album.’” (Id. 1 84.) ?

> The SCAC alleges that, at the same time Defendants licensged
their music to the joint ventures, they also licensed it tp;
third-party vendors. The SCAC notes that Defendants a&saé
enforced their agreement during the joint venture phase by
imposing the same price and use restrictions on the third party
licensees and, further, by penalizing such licenseeszs with ,igﬁ&x
prices or license termination if they dealt with other recbrd
labels. (Id. 9 79.) ’



collusion in setting high prices for Internet Music, as we
ftheir collusion in imposing unfair and one-sided terms on

use, made Internet Music less attractive to consumers, all
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Defendants to sell CDs at supracompetitive prices.” (Id, 9 82.)

Second, the SCAC alleges that the -oint ventures were
that were designed solely toc “provide{] Defendants with
cpportunities and forums to meet and further conspire to
cooperate to maintain the prices and terms for Internet Mu
{Id. § 87.) This follows, alleges the SCAC, from the fact
certain aspects of the joint ventures’ business model were
contrary to the economic self-interests of each individual]

Defendant. Thus, *[a]lny one of the Defendants might have

removed these unpopular DRM and gained additional market s

and profits and most or all would have but for the conspilr

just as independent labels not party te the conspiracy sel

free Internet Music.” (Id, § 76; =ee also id. % 78 {“[R}athar

than pursue their individual interests by competing with &

other, the new method of distribution was used as a pretex

Defendants to meet and conspire.”).) Plaintiffs allege th

same was true of the way Defendants structured their

compensation from the Joint ventures: hecause Defendants
nct paid on a per—song basis, their “economic incentives w
charge monopoly prices for Internet Music rather than conp

with cne another on price.” (Id. 1 8%.} Thus, instead of
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legitimate business entities, the joint ventures were merdl
“vehicles through which the Defendants effectively exchange
price information, policed their cartel and imposed restric
licensing arrangements that retarded the growth of Internar
Music.” {Id. € 98.3°¢

The SCAC further alleges that Defendants attempted tq

conceal many of the joint ventures’ allegedly anticompetitiy

practices, (Id. § 113.} For instance, Defendants =-- through

joint ventures -~ allegedly “conspired to mask thelr
anticompetitive conduct by pretextually establishing rules

prevent antitrust violations, ignoring them, and then using

these sham rules fTo¢ convince the United States Department i

Justice [{("DOJ"Y] to drop the investigation 1t launched in

2001.," (1d. 99 99, 91.) Defendants alsc allegedly attemptieg

conceal the use of MFNs in their agreements with the joint

ventures because “they knew they would attract antitrust

tive

1 the

to

scrutiny by 00J and others” (id.  93); one such MFN -- between

FMI and MusicNet -— was allegedly memorialized as a “sidem

letter” agreement “because ‘there are legal/antitrust reagons

 The SCAC also alleges that the Recording Industry Associ
of BAmerica (“RTIAA™}, allegedly the main industry trade _
association and under Defendants’ control, “provides anot

T

y
—

ion

forum and means throcugh which Defendants can communicate amdut
the pricing, terms and use restrictions they collectively imgres

upon with respect to Interret Music.” (SCAT 9 88.)

[=a)




why it would be a bad idea to have MFN clauses in any, or .

certainly all, of these agreements’” (id. 91 94-90).

B, The Second Phase: Third-Party Licensees

According to the SCAC, Defendants also manipulated th%
market for Internet Music through their direct dealings ﬁi&h
third-party licensees. (Id. 1 99.) Defendants allegedly sgl a
“wholesale price floor at 70 cents per song [and] placedi
restrictions on the use of Internet Music that unreasanaﬁly
limit its utility and attractiveness to purchasers.” (;g;
g 100). Agreement &s to the price flooxr is demonstrated, hrgue

Plaintiffs, by the fact that, in May 2005, Defendants each

=2

raised their price for Internet Music from approximately; €
cents to 70 cents. (Sse Pls.” ¢ 99 Mem. Ex. A (Proposed Thiizd
Amended Complaint).) As was the case with the joint venturas,
nefendants allegedly enforced this price floor by regulring
third-party licensees to sign MFNs specifying that each ligensee
must pay each Defendant no less than it pays other aefen@a@ts.
(ECAC 9 99.)

The SCAC describes the experience of eMusie, allege@ly the
“most popular conline music service that sells Internet Mﬁai:
owned by independent labels” (id. 1 103), which sells Integriet
Music for only $0.25 per song without any DRM regtzictiohs tid.

F 103). According tc the BCAC, Defendants refused to do




business with eMusic, despite the fact that it iz “the #2
Internet Music retailer” {(id. ¥ 104} because eMusic refusdf to
impose the same Internet Music price and use restrictions af

Defendants (ld.). According to the SCAC, such uniform behatior

is consistent only with prior agreement: “[albsent an ag:é@ment

not to compete with each other, Defendants would try to gaiy

advantages over each other by selling Internet Music with [fawer

unpopular restrictions; hence the lack of such competition| on
P

price or guality shows continuing collusicn.” (Id. 9 102.)

In addition to this conduct, the SCAC also notes that?
Defendants eilther are or were under investigation for cerc%mn
conduct by various governmental agencies. For instance, |
Defendants’ price fixing 1s the subject of an investigation|by
the Cffice of the New York State Attorney General (id. 9 104,
and, in 2006, the DOJ “gpened an investigation into collusfien
and price fixing o¢f Internet Music by the Defendants” (id.]
99 107-08). Defendants were zlso allegedly “subject to a mqmber
of government investigations and lawsults concerning the pg;cimg

of Chs” (id. 1 11C) and =zettled claims by the New York Attp

k=

rney
General and the FCC concerning Defendants’ purported “schepgs of

paying radic stations for playing certain scngs” {id. 9 110).




IT. DISCUSSION
The SCAC includes three counts for relief. Count Ong

alleges violations of § 1 of the Sherman Antitrust Act. Sd

=

U.s.C. § 1 (2000); see also SCAC 99 123-34. Count Two all
vicolations of various state antitrust and consumer protect
laws (SCAC 9 136(a)-(u)), and Count Three alleges unjust
enrichment also under the laws of various states (id. 91 1
45)., In their motion, Defendants argue principally that
SCAC fails to state a § 1 claim under the Supreme Court’s

decision in Bell Atlantic v. Twombly, 127 S$.Ct. 1955, 1969

(2007); see also Defs.’ Mem. 7. They argue that the statd

antitrust claims must also be dismissed for that reason (S

— =

I ¢

Defs.’ Mem. 24 n.l14) and that the consumer protecticn and
enrichment claims fail for various reasons (see id. at 24+
30-32, 34-38). Because sc much of this motion involves th
pleading requirements after Twcmbly, I begin my discussion

there.

A, The Sherman Act Count

1. Pleading Standards After Twombly

Rule 8(a) (2) requires “a short and plain statement of
claim showing that the pleader is entitled to relief.” 0On
Rule 12 (b) (6) motion to dismiss, 1t is well-settled that 4

must accept all factual allegations in the complaint as tr

15
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Leatherman v. Tarrant County Narcotics Intelligence &

[0
W

Coordination Uniz, 507 U.S. 163, 164 (1993), and afford th

plaintiff every reasonable inference, see Zinermon v. Burch,

U.s. 113, 118 (19%30).

152
H

It was once similarly well-settled that “a complaint

not be dismissed for failure to state a claim unless it apjpe

beyond doubt that the plaintiff can prove no set of facts
P

rdal

457

Mould

alls

support of his claim which would entitle him to relief.” €

v. Gibson, 355 U.S. 47, 45-4¢ (1957). The Supreme Court IF
that language in Twombly, however, instead holding that:

[wlhile a complaint attacked on a Rule 1Z2(b} (&) motiop
does not need detailed factual allegations, a
plaintiff’s chligation to provide the grounds of his
entitlement to relief reguires more than lakels, and §
formulaic recitation of the elements of a cause of
acticn will not do. Factual allegaticns must be
enough to raise a right to relief above the
speculative level, on the assumptlon that all the
allegations in the complaint are true {even 1f
doubtful in fact).

=

i

p
s

Twombly, 127 S.Ct. at 1964-65 (internal gquotation marks ang
citations omitted). Thus, while Twombly did “not require
heightened fact pleading of specifiecs,” it did require that
pleading include “encugh facts to state a claim to relief
is plausible on its face.” Id. at 1274,

To fully appreciate the significance of Twombly, it is

necessary to understand the antitrust context in which it s

decided. Because § 1 of the Sherman Act reaches only thcesg

10

at




restraints of trade effected by “contract, combiration or

#

conspiracy,” see 15 U.S.C. § 1; see also Monsanto Co. v. Yppay-

Rite Serv. Corp., 465 U.S, 752, 761 (1984) ($ 1 of the Shdlman

Act incorporates the “basic distinction between concerted land
independent action”), it is fundamental that a § 1 claim dllege

“some form of concerted action between at least two legallly

e
"
]
.

-

distinct economic entities.” Tops Mkts., Inc. v. Quality Mkt

Inc., 142 F.3d 90, 95-86 (2d Cir. 1898); see also Copperwell:

Corp, v, Independence Tube Torp., 467 U.5., 752, 775-76 {(19%4)

("iTlhis Cocurt has recognized that & 1 is limited to concefrted

5 3
S

conduct at least since [1919]1.7). While such concerted achion

need not result from explicit agreement, see United States||y.

100

T
Pl W

Gen. Motors Corp., 384 U.§. 127, 142-43 (19646}, a § 1 violf

based on “tacit collusion” or “eonscious parallelism”’ reqylifFes

more than a bare showing of parallel conduct. See, e.g., THdetre

Enters., Inc. v. Paramount Film Distrib. Corp., 346 U.S. SHY,

541 (1954) (“[T]his Court has never held that proof of parfllel
pusiness behavior conclusively establishes agreement or, plhizpsed:

differently, that such behavior itself ccnstitutes a Shermir Act

" Those terms describe the process “by which firms in a

concentrated market might in effect share monopoly power,
setting thelr prices at a profit-maximizing, supracompetitlyvez
level by recognizing their shared esconomic interests and thdai
interdependence with respect to price and cutput decisicns}
Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509||ULS.
209, 227 {1993},

11




offense. . . . ‘[Clonscious parallelism’ has not yet reag

3mbly,§

conspiracy out cf the Sherman Act entirely.”); see also Tw

127 s.Ct. at 1964 (“The inadequacy of showing parallel corlflict
or interdependence, without more, mirrors the ambiguity ofl| the
behavior: consistent with conspiracy, but just as much ir|line
with a wide swath of rational and competitive business stdallegy
unilaterally prompted by common perceptions of the market.[f
Instead, under those circumstances, “there must be evidengs|that
tends to exclude the possikbility of independent acticon.”
Monsanto, 465 U.S. at 7¢8; see also Theatre Enters., 346 Ul{. at

540 (“"The crucial gquestion is whether [a defendant’s] condiqt

stemmed from independent decision or from an agreement]
tacit or express.”). Thus was born the jurisprudence of ™
factors” -- the additional circumstantial evidence, beyond
parallel conduct, that must exist to ensure “that the infe
of conspiracy is reasonable in light of the competing infe

of independent acticn.” Matsushita Elec. Indus. Co., Ltd.

rance

rEnces

Zenith Radio Corp., 475 U.S. 574, 3588 (1986); see also ABA

Section of Antitrust Law, Antitrust Law Developments 11 n.

(6th ed. 2007); 6 Philip Areeda & Herbert Hovenkamp, Antitf

Law §§ 1434 (a)-(e) (2d ed. 2003) (“Areeda & Hovenkamp”}.
Whatever those “plus factors” or “factual enhancement

be, suffice it to say for present purposes that, after Two

Fi)

57 may
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they must appear in a § 1 plaintiff’s complaint. As the C
noted, Iin the antitrust context:

[a} statement of parallel conduct, even conduct
conacicusly undertaken, needs some setting suggesting
the agreement necessary Lo maxe out a § 1 claim;
without that further circumstance peinting toward a
meeting of the minds, an account of a defendant’s
commercial efforts stays in neutral territory. An
allegation of parallel conduct is thus rmuch like a
naked assertion of conspiracy in a § 1 complaint: it
gets the complaint close to stating a claim, but
without some further factuasl enhancement i1t stops
short of the line between possibility and plausibility
of Mentitle(ment] to relief.”

Twombly, 127 §.Ct. at 1966 (citation omitted). Rather, thp
Court held that “stating such a claim requires a complaint
enough factual matter (taken as true) to suggest that an

agreement was made.” Id. at 1965.

2. Assessing the SCAC After Twombly

At its heart, the SCAC alleges that Defendants imposef

%

same price and use restrictions on their sale of Internest
to make that means of delivery of Digital Music less attrafpi!

to consumers, thersby buoying the prices of CDs.® Plaintiff

 plaintiffs do not argue that the joint wventures themselv
violate the antitrust laws: “[I]t iz not the existence ox
creation of these joint ventures that form the basis of the
rlaintiffs’ allegaticns. Rather, Plaintiffs allege that

Defendants . . . usad those ventures as a means Lo implemﬁii
2

their anticompetitive agreemernts.” Pls.’” Supp. Opp’'n 10; g
alse Copperweld Corp. v. Independence Tube Corp., 467 U.S.

{continued on next page}
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advance essentially three arguments to support an inferenc
Defendants’ parallel conduct resulted from an agreement:

that Defendants’ creaticn of and participation in the join)

ventures makes plausible the inference that thelr subsequent

parallel conduct was the result of an agreement; {b) that
further factors -- acts against Defendants’ economic seli-

irterests, motive to conspire, suspicious price increases,

Defendants’ “antitrust record” and opportunities to conspigpe

through the RIAA {ses Pls.’ Opp’n 9-12) -- indicate that
Defendants’ parallel conduct resulted from agreement; and
that certain economic indicators —- market concentration a

high barriers to market entry -- are sufficlent to ground

conspiracy f(see id. at 8-%, 11). I discuss each individuaf]

below and, afferding Plaintiffs every reasonable inference
Zinermon, 491 U.S. at 118, conclude that the further facts

alleged by Plaintiffs, considered alone and collectively,

place Defendants’ conduct “in a context that raises a suggp

of a preceding agreemsent.” Twombly, 127 S.Ct. at 1266,

-

3

oty

b

-t

143
tf
i
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not

ticen

Therefore, Plaintiffs fail to state a claim for relief undgr § 1
f the Sherman Act and Count 1 of the SCAC must be DISMISSEI.
(continued from previouslpage)
768 (1984} (noting that deint ventures whoe “hcold the promilge of
increasing a firm’s efficiency and enabling it to compete [pdre

affectively” are reviewed under the rule of reason).

14




a. The Joint Ventures

Because Plaintiffs do not challenge the lsgality of 1)

joint ventures themselves, it is somewhat unclear how they
contend those ventures support an inference of agreement.

appear to argue that the creation and operation of the jol

ventures yields an inference of agreement hacause those ven

were mere sham organizations designed solely to provide a

in which te discuss and agree to the terms of the later

agreement.

s,

To begin, the bald allegation that the joint wenture

4 )

shams 1s conclusory and implausible. It ignores the cont
which theose entities were created: &n environment of wid

snauthorized downlecading of Internet Music. (See, e.g., #

41
i

Becl. Ex. B (Bulcao Compl.) 4 37 (“The distribution of di

music exploded in the late 1990s with the emergence of Nap

the most popular online music service (which had tens of
millions of users) Kazaa and other services offering free

to peer file sharing, i.e., the ability of one person Lo

online Music with anyone else via a website . . . . Napsiey

initially provided file sharing for free . . . .7)y.yY  As

® 1 may consider the Bulcac complaint as a predecessor to
SCAC. See United States v. GAF Corp., 928 F.zd 1253, 125%

{(continued on next page)
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result of that unauthorized downloading, “the major recordirig
companies that control the copyrights to most popular musile
[were] generally unwilling to license their music for Qﬁiimv
sale except in protected formats.” (8ge id. Ex. C i?u&k@r:
Compl.) 99 33-34.3'° Viewed in that context, each reason fffered)

by Plaintiffs te support their sham allegation has an entitgly

reasonable independent justification: “unpopular” use

restrictions and compromise in the collaboration’s pricing : ;

structure are each consistent with a collaborative effort [

address widespread music piracy. In the absence of any fofnal

veil-piercing allegations and without challenging the legality

of those joint ventures under the antitrust laws, Plalntifffs
cannot now call into question thelr legitimacy simply by
describing conduct consistent with raticnal business decisfigns.
For that reason alone, I could decline to infer that the jpint

ventures were vehicles to create an antitrust conspiracy.

{continued from previouds|page |

{(2d Cir, 1991) (“[Tlhe law is quite clear that superseded.
pleadings in civil cases may constitute admissions of party
opponents, admissible in the case in which they were crigifially E
filed, as well as any subsequent litigation involving that
party.” (citing United States v, McKeon, 738 F.2d 26, 31 {
Tir. 1984))).

3
P

" 1 am permitted to take -judicial notice of the Tucker compllaint
under Rule 201i{b) of the Federal Rules of Zvidence. See Kraner
v, Time Warner Inc., 937 F.2d 767, 773 {24 Cir. 199%9L).

16
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There is a further reason, however, not to draw such,
negative inference. It is common sense that some level of
irformation sharing must inevitably occur in the operatiof| bf a
doint venture. BAs Judge Marilyn Hall Patel recently chsefppd in
a passage upon which Plaintiffs rely, “even a naif must rakllize
that in forming and operating a joint venture, [reccord lak%l]
representatives must necessarily meet and discuss pricing jand %

licensing.” In re Napster, Inc. Copyright Litig., 1921 F. Sipp.

Zd 1087, 1109 (N.D. Cal. 2002). Judge Patel drew a negatilye
inference from the possibility of such communicaticn, alleing
further discovery into Napster’s allegation that the joint]

ventures themselves violated the antitrust laws. See id. alt

1108-10. Of course, Plaintiffs cffer no direct cb&llemge»& the

joint ventures here. This situation is, therefore, more lfke

the situation in Twombly, where the Supreme Court declined||to

draw a negative inference from allegations of information

sharing that resulted from defendants’ participation in a | g

concededly legal industry trade group. See 127 3.Ct. at 1901

rl

n.l2. It is similarly unwarranted to draw a negative infefence || !
from allegations inveolving the unchallenged collaboration

betwsen and among Defendants.'! : ’

Y pPlaintiffs’ allegation that Defendants “conspired to magk

their anticompetitive conduct by pretextually establishingl{gules !

(continued on next page)




A more subtle argument could be made that a later illje

tacit agreement can be inferred from the fact of Defendant|s

explicit prior agreement with materially the same terms,

in the context of the joint ventures. What scarce authorilh

there is on this issue -- the partieg have cited no reparﬂ&“

decision, and research has discleosed but one -- does not aff

the precisge issue. See United States v, Nat’l Malleable & |5

He d ched

jal

Hevg 1

ress

Castings Co., Civ. No. 30,281, 1957 U.S. Dist. Lexis 4209,
Trade Cas., § 68,890 (N.D. Oh. Nov. 26, 19857), affirmed, BSB

38 (1958} (mem.). In the 8teel Castings case, the court

confronted a price-fixing conspiracy that was alleged To
-B
existed after defendants discontinued a trust agreement a

themselves. See id. at *10-~12. Though its legality was

unchallenged, all appear to have agreed that the prior trust

agreement was discontinued because it would have been consfl

The court refused to conclude that the prior trust agreemf
illegal; the court further refused to conclude that the pi

agreement had “ended cnly in its outward manifestations” Hia

di

P ]

957

ered

e

{(continued from previoy

to prevent antitrust violations” (SCAC ¢ 90) is wholly ;
concelusory. Further, I decline to infer that the joint ve
were designed to hide a true purpose of information sharing

simply because Defendants structured them sc as to comply Wi

the antitrust laws.

18

.l.

Page

ures

th




on certain economic evidence and other testimony about thd
market in question. See id. at *19-20.%
I conciude that an inference of subseguent agreement|b

on prior, unchallenged explicit agreement is unreascnablel

not challenging the legality of the Joint ventures, Plaintif

concede the possibility that Defendants, acting collectiv@ﬂJ

threcugh the Joint ventures, were permissibly motivated in:

imposing the price and use restrictions in guestion. Cf. @l &.

Rotoln)

f&

By

Dep’t of Just. & Fed. Trade Comm’n, Antitrust Guidelines £t

Collaborations Amcng Competitors 5-6 (2000} (recognizing QM&

joint ventures cffer significant pro-competitive benefits)
Conceding that possibllity, it is just as likely that each)

Defendant was motivated on its own by the same permissible

impulses that motivated the group as a collective, and

|

Plaintiffs offer nothing now to create a reasonable inferepg

that Defendants were not 2o motivated.® ¢

Y Some guidance may alsoc be taken from the cases limiting|f

inference that may be drawn from allegations of antitrust |
conspiracy in other markets, see, e.g., Matsushita, 475 Uﬁi,
595-96, or from commentary recognizing the limits of alledft
of earlier conspiracy in the same market, see 6 Areeda &
Hovenkamp, supra, § 1421b(3). OI course, the inference cf
agreement is weaker here a fortiori hecause Plaintiffs do Ifi
claim that the Jjoint ventures were illegal,

3

" Inertia is yet another possible explanation for Defendanjfé

parallel conduct that does not implicate prior agreement. i
Areeda and Hovenkamp discuss, parallel conduct can just as)

{(continued on next page) ;
pag
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For these reasons, I reject as unreascnable Plaintiffsd

invitation to infer that Defendants’ subsequent adoption {

parallel price and use restrictions resulted from aqr@@m@ﬁ

based on their creation of or membership in the unchallend

joint wventures,

b, Other Circumstantial Evidence

The other circumstances alleged by Plaintiffs are sin

equivocal and de not justify the inference that Defendantg

parallel conduct resulted Ifrom agreement, For instance,

i .
Plaintiffs’ allegation cf a "motive to conspire” is ﬁéthin$ mors

than an assertion of interdependence, Plaintiffs contend

Defendants possessed such a motive because they understood

price competition among them would only drive down the pri

Digital Music. {See SCAC 9 €3.) There is no agreement, ho

marely because an oligopolist charges an inflated price kn

(cr even hoping) that other oligopolists will match hisz hig

price.

Court has stated, “parallel conduct, even conduct conscioul

undertaken,” does not ltself state an antitrust conspiracy

Such is bald conscious parallelism, and, as the Sui,

i

o

=L

Llarly

|

&ha?

;
|

e o

evier,

{continued from previc

easily result from convention, under which cilrcumstances a
inference of pricor agreement is illegical. See 6 Areedas &

Hovenkamp, supra, § 1410c ({(guoting and discussing D. L@wisé

Conventicon: A Philoscophical Study {(1869)).

m a:




Twombly, 127 S.Ct. at 1966; see also 6 Areeda & Hovenkamp ) s
supra, § 1433 (surveying cases); id. § 1432a (concluding %bﬁ@ no
agreement exists “merely from recognized interdependence %itéoat
the addition of any facilitators”). i

As noted above, the Supreme Court chserved in Twombig Lhat
the mere participation in an industry trade association wdllld
not yield an inference of improper inter-firm communicatiC1_§§§g
127 §5.Ct. at 1971 n.l1l2. ?2Zlaintiffs’ allegaticn concerning hé
RIAA in this action suffers a similar fate. That fact is,} 4t
best, neutrai and thus adds necthing that would “‘nudge
[plaintiffs’] claims across the line from conceivable o
plausible.’” In re Elevator Antitrust Litig., 502 F.3d é?,éi@~
(2d Cir. 2007) {guoting Twombly, 127 5.Ct. at 13974},

Plaintiffs’ allegation that Defendants’ “antitrust f?iifé”
supports an inference of agreement is even less helpful. | sk,
Plaintiffs overstate the weight that should be afforded tg such
evidence. See & Areeda & Hovenkamp, supra, § 1421b(1} (%p or:
conspiracy is not alone probative of present collusicn”); |
Richard A. Posner, Antitrust Law 79 (2d ed. 2001) ({(antitzxjhat
record of an industry is useful to help enforcement agenciks
target limited resources). Indeed, as one commentatocr had
suggested, “caution is regulired lest the defendants’
demenstrated moral infirmities distract the court’s attentfon
from the distinction between tacit cocordination through meld
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interdependence and traditicnal conspiracy.” 6 Areeda &

Hovenkamp, supra, § 1421b(2). Still greater caution 1s refd

here, where the alleged “antitrust record” hardly i1llustrafe

any “demonstrated moral infirmities.” As at least one othpr

Fdet

court has noted, mere investigation by governmental agencif

does not show an “antitrust record.” See In re Graphics

fue

Processing Units Antitrust Litig., 527 F. Supp. 24 1011, 1X

(N.D. Cal. 2007) {investigation alone “carries no weight i
pleading an antitrust conspiracy claim”). Moreover, the
investigations alleged here do not support the inference
Plaintiffs urge: the DOJ closed its investigation after if
“uncovaered no evidence that the major record labels’ joint

ventures have harmed competition or consumers of digital mihg

{Almeida Decl. Ex. & (DOJ Press Release}}, and the relevar

the New York State Attorney General’s payola investigatior
not apparent. Such an “antitrust record” cannot justify The
already problematic inference that “once a criminal, alwa;ﬁ

criminal.”

S

Plaintiffs’ conclusion that the imposition of price

restrictions was against Defendants’ eccnomic self-interests

a:m% =

irplausible and, likewise, cannot support an inference of
agreement. As discussed above, the impozition of use
restrictions was, in fact, not contrary to Defendants’

collective economic self-interests when viewed against the

&y
;

red




i
i
|

|
backdrop of widespread unauthorized music downlcoading. {(Sef

supra 15-17.) That observation remains true Ior each indijfi
Sefendant. Indeed, contrary to Plaintiffs’ suggestion, thl

unpopularity of Defendants’ Internet Music use restriction

|
consumers is hardly reflective of each Defendant’s econemil

self-intevest. (See SCAC § 76 (“Any one of the Defendants B3
have removed these unpopular DRM and gained additiconal marks
share and profits . . . .”}.) Surely, any Defendant who did

to give its product away for fres would have been popular i
Y

consumers, but refusing to do so is hardly the aconomical L+

irrational decision Plaintiffs portray it to be. Especialfly

.

under the circumstances of widespread pirating, the fact that)

rustomers disliked each Defendant’s attempt to secure its
copyrights shows nothing, Nor do Plaintiffs derive suppoﬁ}

the fact that the price for Defendants’ Internet Music confyd

at a higher price than that charged by the independent musild
|

labels. It is beyond peradventure that different product IEE

fetch different prices, and, theough the parties have net
the issue of what price disparity would ke reascnable here
need not decide that issue to conclucde that the mere existl
of a disparity dees not itself bespeak an act against selflr
interest,

Finally, Plaintiffs’ arbiguous allegation of price

increases does not support an inference of agreement dDecaypsy
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+hat conduct, as alleged, is consistent with seguential

parallelism.' As commentators note, “[njo additional fac

as advance agreement, is needed to explain that process,” b

sequential actions.” € Areeda & Hovenkamp, supra, $ 1425d{}

Oon the other hand, an inference of prior agreement may be

warranted from simultaneous parallel price conduct wnere nf
actor had prior knowledge of or time to consider the other

actors! conduct., See Taxi Weekly, Inc, v, Metro, Taxicad B

[
Y
(&)
=

of Trade, Inc., 539 F.2d 907, 911-12 (2d Cir. 1976) (inferf

of prior agreement justified where taxi fleet owners each.

to cancel subscripticn to trade publication within one hal]

of each other one day after meeting); see also © Areeda &

Hovenkamp, supra, § 1425¢. Here, Plaintifls allege only tf

prices rose “in or about May 2005.7 Affording Plaintiffs
ceasonable inference, Twombly neverthelesg requires that

nlead further facts tending to show conspiracy; “facts” s

rhese that are just as consistent with independent action [ab

insufficient as a matter of law. Sge, €.9., Matsushita, 47

at 588 (“[C)onduct as consistent with permissible competif

with illegal conspiracy does not, standing alone, support %n

M plaintiffs seek leave to amend SCAC Paragraph 9%9. Beqiﬁfa

conclude that their proposed amendment would be futile, 1
amend is DENIED. See Foman v. Davig, 371 U.S. 178, 182 (1§
Jirn v. Metro. Life Ins. Co., 310 ¥.3d 84, 101 (2d Cir. 204
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.5, at 7641},

<. Econeomic Indicaters
Finally, Plaintiffs suggest that the existence of cer}

cconomic indicators is sufficient to justify the inference

Defendants’ parallel conduct resulted Ifrom agreement. {Seer

Opp'n 9.} For this proposition, they rely principally on R

work of Judge Richard A. Posner, who describes an approach|
identifying and punishing taclt antitrust collusion based

on economic evidence. See Posner, supra, at 69. That app

posits two sets of economic data: dndicaters that “ident i |

those markets in which conditions are preopitious for the

agencies direct limited rescurces, 3e€ id. at 69, 79, do

show that the alleged conduct “stemmed from independent dgo
g %

oy from an agreement, tacit or express.” Theatre Enters., [3 4

U.5. at 540.

' . . . : t
Without reaching the guestion whether economic eviderjcp

25
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inference of antitrust conspiracy . . . .7 {(citing Mansantg
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alone may be sufficient to support an inference of agreene

Plaintiffs’ attempt to do so here fails on its own terms.

this case, Plaintiffs allege only facts that would identify

market for Digital Music as one “in which conditions are
propitious for the emergence of collusion.”*® (See SCAC €9

(high seller-side concentraticn), 47 (low buyer-side

15 Judge Posner observes how judicial treatment of the “ply
factors” analysis has often mistakenly demanded evidence oﬁ
actual agreement: Y[w]hat the cases seem Lo mean, however

what some of them make explicit, is that there must be an

explicit agreement based upon actual communication petween
parties.” See Posner, supra, at 94 {emphasis in original,

footnote omitted); see id. at 99-100 (discussing language {
Monsanto that aggravates judicial confusion regarding prool
tacit agreement). He argues against that requirement: V(i
the economic evidence presented in a case warrants an infe
of collusive pricing, there is neither legal nor practical
justification for requiring evidence that will support the
further inference that the ccllusion was explicit rather t

1% plaintiffs allege that the Digital Music market is
characterized by low buyer-side concentration pecause “thep
thousands of class mempbers.” (See Pls.” Cpp’n 9.) That :
assertion is undermined somewhat by the allegation elsewhe
the SCAC that Defendants sold largely to retailers (see SCR
99 56-57, 79}, a group as to whose size the SCAC is silent
Further, it is worth noting that SCAC’s description of the
market for Internet Music is inconsistent in some basic rep
with the tvpe of market Judge Posner describes as vulnerab
price collusion. That is to say, as it is descriped in the
SCACZ, the Internet Music market is not characterized by t
relative inabllity of competitors Lo increase supply or def
prices to challenge effectively the conspirators’ market |

control, see Posner, supra, at 63-64, but rather as one whip ¥

for instance, eMusic was able to i1ncrease its “producticn”
rapidly through relationships with “hundreds of independe
record labels,” sufficient even to surpass Defendants 1n
market (see SCAC | 104).

n—"
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concentration)y, 76-71 (similar cost gtructures among
Defendante), 72 {(industry-wide cooperative practices).) '’
Judge Posner recognizes, however, those facts do not xendeg
plausible the inference of agreement among these Defendant}
just because you grow up in a high crime area dces not wakg
a criminal.
For the foregoing reasocons, I conclude that the SCAC db

not allege the further facts required by Twombly to state

claim based upon parallel conduct. Count Cne is, trerefork

DISMISSED.
B. The State Antitrust and Consumer Protecticon Count
1. The State Antitrust Claims

As noted above, Count Two of the SCAC asserts claims j

the antitrust laws of the following 1€ jurisdictions: Arikg

California, Washington, D.C., Iowa, Kansas, Maine, Micﬁigi?

7 T+ ghould be noted that the paragraphs in the SCAC involed

support the claim that Plaintiffs have pleaded high barri
market entry (see Pls.’ Opp’n 11 (¢iting SCAC 99 55-571)

mention barriers to market entry. Paragraph 55 states:

“Defendants have acted on grounds generally applicable to
entire Class, thereby making final injunctive relief or

corresponding declaratory reliaf appropriate with respect
Class as a whole.” Paragraphs 56 and 57 duplicate each ot
and state: “Defendants produce, license and distribute D}
Music, including Internet Music and CDs, tc retallers for
throughout the United States and in some instances sell Ir
Music and CDs directly to consumers through Internet siteg;
record clubs and other entities which they own cxr control

T a1 1
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Minnesota, Nevada, North Carclina, North Dakota, Scuth Dak{t

.|
Tennessee, Vermont, West Virginla and Wisconsin.'® Defendapis
argue that those claims nust be dismissed for the same reafon| ag
the federal claim. I agres, t

At its heart, Twomply is a decision about the Fecderaljulegs
of Civil Procedure: to survive a Rule 12(b) (6} motion to
dismiss, a vleading must include allegaticns that make itsfidlain
for relief plausible, not merely possible. See 127 8.Ct. apg 13874
{pleading must include “enough facts to state a claim to rglief
that is plausible on its face”). That purely procedural
standard of pleading binds this Court’s evaluation of stath iaw
claims, see, e.g., OB Charles Alan Wright & Arthur R. Millguy,:
Federal Practice & Procedure § 1357 (3d ed. 2008), and, w ;"@Zi?
¥ paragraph 136(n) of the SCAC purports to assert claims ynger
the “New York common law against restraints of trade.” NepiYpr!
law includes an antitrust provision, called the Donnelly Apf.
See N.Y. Gen. Bus. Law § 340 et seqg. (McKinney 2004). :
Nevertheless, Plaintiffs state that it is not their inten ﬁn to
bring any claim under that Act (3sse Pls.’ Cpp’n 2% n.29); gnd
they do not discuss or even identify the distinct “commcn LW
against restraints of trade” upon which to base their claijn
Therefore, to the extent the SCAC asserts claims under New Yark
law apart from its claims under New York's Consumer Protectiah
from Deceptive Acts and Practices provisions, see N.Y. Genj 'Bus
Law § 346 (McKinney 2004), those claims are DISMISSED. Igl:ny
event, the substantive provisions of the Donnelly Act miryp:
federal antitrust law, see, e.g., State v. Mohil 04l Corp.) (|38
N.Y.2d 460, 463, 344 N.E.2d 357, 358 (1876); Reading Int’ inci
v. Oaktree Capital Mgmt. LLC, 3217 F. Supp. 2d 301, 333 (5.jDiN.Y
20043y, and, thus, any New York antitrust claims would be |
dismissed for the same reasons as were the federal and otHek
state antitrust claims.
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has caused much ado in the legal community, see, e.9., 1gbh¥ ¥.

Hasty, 490 F.3d 143, 155 (2 Cir., 2007) {finding “{clonsid

uncertainiy concerning the standard for assessing the adeq

of pleadings” after Twombly), it did not alter the substangi
federal law of antitrust: parallel conduct alone, even if}

conscicusly undertaken by individual firms, does not constfture

a conspiracy to restrain trade in vioclaticn of § 1 of the
Sherman Bct. The guestion, therefeore, is not whether the
relevant state courts would decide Twonmbly the same way bu
rather, wnether the state’s antitrust law incorporates the
substantive principle of federal antitrust law regarding

conscions parallelism,

I answer this question in the affirmative for severai:
reasons. First, some courts have expiicitly adopted, as aj
matter of state substantive antitrust law, the federal appﬁcach
o the guestion of whether conscicusly parallel conduct a%ﬁ

i ‘g v 23 .
constitutes an antitrust cgnsp;racybx Second, several stggs

1% gee Aguilar v. Atl. Richfield Co., 25 Cal. 4th 826, 851-

24 ».3d 493, 511-12 (2001} (“Ambiguous evidence or inferen

showing or implying conduct that is as consistent with

permissible competition by independent actors as with unlawfl

conspiracy by colluding ones do not allow such a trier of
fte find an unlawful censpiracy].” (citing Aresda & Hoven
Pease v. Jasper Wyman & Son, 00 Civ. 15, 2002 WL 1274081,

*11~-12 (Me. Super. Ct. Aug. 9, 2002); Desgranges Psychiatrfid

s 53

Hacy

Haple

e,

Ctr., PC v. Blue Cross & Blue Shield of Mich,, 2124 Mich. Af

237, 244-45, 333 W.W.z2d 562, 565 {(Mich. Ct. App. 1983)

{continued on nsxt page)




antitrust statutes explicitly direct state courts tO COnsiys

as persuasive cor controlling authority, federal court cecifions

construing the federal antitrust laws.’’ Third, even abserg

sy}
i)
gt

(continued from previoul

(“a unilateral action, no matter now anticompetitive 1t mag bip,
Yl

does not amount to a combination to restrain trade.”) {cit
Theatre Enters., 346 U.8. at 537); Wrenscn v. ASsSoC. Milk

App. 197%9) (“We recognize that similar practices by compet
i.e., ‘conscious parallelism,’” will SomMeTimes Support an

producers, Inc., No. 78-131, 1978 WL 30778, at 65 n.2l (WiF. M
i

inference of an agreement. Only where the pattern of actipn

undertaken is inconsistent with the self-interest of the
individual actors, were they acting alone, may an agreemen
inferred sclely from such parallel action.” {quotation ma
omitted)); State v, Heritage Realty of Vermont, 137 vt, 4
429-30, 407 A.2d 509, 511-12 (1979) (“Price uniformity am

competitors doeg not, of itself, violate the antitruat la
however. IFf it ie the result of independently reached pri
decisions, the element of ‘agreement’ necessary Lo establijs]
illegal price~fixing combination or conspiracy ig absent.”
(citations omitted)).

20 gee Ariz. Rev. Stat. § 44-1412 (2008) (“It is the inteny
the legislature that in construing this article, the court
use as & guide interpretations given by the federal courtg

comparable federal antitrust statutes.”); D.C. Code § 28-4b]

(2008) ("It is the intent of the Council of the District g

Columbia that in construing this chapter, a court of compgrd

furisdiction may use as a guide interpretations given by

courts to comparable antitrust statutes.”); Iowa Code § 5438}

(2008) (“This chapter shall be construed to complement an
harmonized with the applied laws of the United States whigh
the same or similar purpose as this chapter.”); Mich. Comg

145.784(2) (2008) (It is the intent of the legislature tHaf |in
construing all sections of this act, the courts shall givg ¢

deference to interpretations given by the federal courts gp
comparable antitrust statutes . . . ."); Nev. Rev. Stat. 1}
§ 5984.050 (2008} {(“The provisions of this chapter shall ﬁ
construed in harmony with prevailing judicial interpretati
the federal antitrust statutes.”); S.D. Codified Laws § 3%

(2008) ("It is the intent of the Legislature that in consyp

{continued on next page)
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a statutory mandate, the courts in each jurisdiction

')

overwhelmingly look to federal antitrust decisions to consf

their own antitrust statutes.®" It is irrelevant that stae:

{continued From previoul

this chapter, the courts may use as a gulde interpretationf
given by the federal or state courts to comparable antiﬁ:ugt
statutes.”); W.va. Code § 47-18-16 {2008) {(“This article sfs
be construed liberally and in harmony with ruling Jjudiciall
interpretations of corparable federal antitrust statutes.”)

“! the following authorities are organized by jurisdiction,
Arizona: See Johnson v. Pag¢. Lighting Land Co., 817 F.Zd
604 (9th CTir. 1987) (noting that “United States Supremne Co
Sherman Act decisicns [are] used to construe Arizona antith
statute”)} citing Three Phoenix Co. v. Pace Indus., Inc., i
Ariz. 113, 659 P.2d 1258, 1260 (1983))); see also Brooks

Comme’ ns of Tucson, Inc. v, GST Tucson Lightwave, Inc.,
Supp. 1124, 1130 (D. Ariz. 19887). Cali ornia: See
Los Angeles Newspaper Serv. Bureau, Inc., 4 Cal. 3d
484 p.2¢ 953, 959 (1971) (“Secticns 16720 and 16726
Cartwrighs Act were patterned after the Sherman Act
decisions under the latter act are applicable to the formel
see also County of Tuolumne v. Sonora Cmty. Hosp., 236 F.3}
1148, 1160 (9th Cir. 2001) {dismissing state antlitrust clg
wecause “[tlhe analysis under California’s antitrust law

the Sherman Act” (citing Mailand v. Burckle, 20 Cal. 3d 3&j
375, 572 P.2d 1142, 1147 (1978))). District of Columbia:

o

[ T

A
2
WAKA LILC v, DC Kickball, 517 F. Supp. 2d 245, 252 (D.D.C. R
(failure to state a claim under § 1 equated to failure to Fi
a claim under D.C. antitrust provision); GTE New Media Ser

=il

Inc. v. Ameritech Corp., 21 F. Supp. 2d 27, 45 (5.D.C. 189
(“The only difference between the twc statutes is that the
Code does not require an interstate nexus, but rather a
connection within this jurisdiction.”}; Mazanderan v. Inde
Taxi Qwners’ Assoc., Inc., 700 F. Supp. 588, 5%1 n.9% (D.D.
1968) (“Analysis of plaintifffs state antitrust claim
necessarily follows that of the federal claim . . . ."). H§
See Davies v. Cenesis Med. Ctr. Anesthesis & Analgesia, P.EL

994 F, Supp. 1078, 1103 (S.D. Iowa 19%8) (“When interpr@tji;

Jowa antitrust statutes, lowa courts are required by sect

{continued on next page)
Pag




{continued from previoug

553.2 to give considerable weight to federal cases construj
similar sections of the Sherman Act.”); see also Fed., Landy

i

of Omaha v. Tiffany, 529 N.W.2d 2924, 23%6~87 (Iowa 1995} (
decisions about whether farm credit banks are subject to
antitrust laws was dispositive of same question under Lowal
antitrust law). Kansas: See Qrr v. Beamon, 77 F. Supp. 2

1208, 1211-12 (D. Kan. 1999) (™While recognizing that fedegal

antitrust cases are not binding on the court in interpretip
Kansas antitrust statutes, the court finds such cases
sufficiently persuasive to gulde its decision . . . ."}:

Bergstrom v. Noah, 266 Kan. 829, 845, 974 P.2d 520, 531 (1

1

(“While such cases may be persuasive authority for any stap
court interpreting its antitrust laws, such authority is n%
binding upon any court in Kansas interpreting Ransas antitﬁ
laws.”). Maine: See Davric Maine Corp. v. Rancourt, 216
143, 149 {(1st Cir. 2000) (“We have noted that the ‘Maine

antitrust statutes parallel the Sherman Act,’ and thus havk

analyzed claims thereunder according to the doctrines deveﬁ

in relation to federal law.” (quoting Tri-State Rubbish, Ihg

f
b

&
&
ys

O D w0

s,
i
0.

S

Waste Mgmt., Inc., 998 F.2d 1073, 1081 {(lst Cir. 1293))). ]
Micnigan: See First Med Representatives, LLC v, Futura M

Corp., 195 ¥. Supp. 2d 917, 922 (E.D. Mich. 2002) (“[Blecaus

Michigan courts apply Sherman Act analysis to the MARA, t E

following analysis applies to the entirety of Count I, fox
allegations of both state and federal antitrust violations
(citing Blair v. Checker Cab Co., 219 Mich. App. 667, &75,

N.W.2d 439 (Mich. Ct. App. 1996))): Danou v. Kroger To., 5B

Supp. 1266, 1268 (E.D. Mich. 1983) (“The Michigan antitruslt
statute is patferned after the Sherman Act. Accordingly, |
federal courts’ interpretations of the Sherman Act are
persuasive authority as to the meaning of the Michigan

Act.”) {(citing Goldman v. Loubella Ixtendables, 91 Mich. App
212, 283 N.W.2d 695 (Mich. Ct. App. 1879)}. Minnesota: §%§
8

State by Humphrey v, Alpine Air Prods., Inc., 490 N.W.Zd
BY4 (Minn. Ct. App. 19%%2) (“Minnesota antitrust law should
interpreted consistently with federal court interpretatio
the Shermar Act unless state law is clearly in conflict wij
federal law.”); see also Lamminen v. City of Cloguet, 9287
Supp. 723, 734 (D. Minn. 1997) (same). North Carolina:

b
kH;

Rose v. Vulcan Materials Co., 282 N.C. 643, €55, 194 S.E.2K

530 (1973} (“[Tlhe body of law applying the Sherman Act,
although not binding upon this Court in applyling

{continued on next page)
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(continued from previou

INorth Caroclina’s antitrust law], is nonetheless instructi
determining the full reach of that statute.”}; see also Un

Roasters Inc. v. Colgate-Palmolive Co., 485 ¥. Supp. 1041,4i1

48 (C.D.N.C. 1979} (™[Claution must be exercised in [takln;

guldarwe from Sherman Act decisicns] because the Sherman ARl

in some respects brcoader than [North Caroclina’s antitrust ]
law].”). South Daketa: Sse Byre v, City of Chamberlain,

N.W.2d 69, 74 (S.D. 1985) (“[Blecause of the legislative

suggestion for interpretation found in SDCL 37-1-22, great
weight should be given to the federal cases interpreting t;
federal statute.”); see also In re S5.D. Microsoft Antitrusi
Litig., 707 N.W.2d 85, 100 (S.D. 2005) (reiterating Byrej;

Drug Co., Inc. v. Miller Brewing Co., Inc., 624 F. 3upp. a1

412 {D.8.D. 198%) (™[Flederal court interpretations of the
federal antitrust statutes may be used as a guide in =

interpreting the South Dakota statutes cited by plaintiffsé;

this case iand, therefsre,d it is appropria%e for s::orr@ct=

i
relevant federal law.”). Vermont See State v, Herltage R

of Vermont, 137 Vt. 425, 429-30, 407 A.zd 509, &511-12 (1975
(analyzing claim under Vermont antitrust law exclusively b
reference to federal court Sherman Act decisions). West |
Virginia: See Kessel v. Meonongalia County Gen. Hosop., Co..,
W.va. 602, 610, 648 S.E.2d 366, 374 (2007) (*[Tlhe Legislaf
has directed that the [West Virginia antitrust law] ‘shal

construed liberally and in harmony with ruling judicial ’
interpretations of comparable federal antitrust statutes.’|
Moreover, thig Court held . . . that ‘[vlhe courts of this
are directed by the legislature . . . to apply the federal
decisional law interpreting the Sherman Act . . . Lo our g
parallel antitrust statute.” (citations omitted)). Wisco
See State v. Waste Mgmt. of Wis., Inc., 81 Wis. 2d 555, 5
N.W.2d 147, 155 (1978} (“Except for the fact that the staL
applies to intrastate commerce while the federal act appli}

interstate commerce, what amounts to a conspiracy in rest'?'

of trade under the Sherman Act amounts to a conspiracy in
restraint of trade under the Wisconsin antitrust act.”);

also Indep. Milk Producers Co-op v. Stoffel, 102 Wis. 2d

268 NLW.2d 102, 104 (Wis. Ct. App. 1980) (“[The Wisconsin
Antitrust law] is drawn largely from federal antitrust law
Interpretation of [the Wiscornsin law], prohibiting
congpiraciesin restraint of trade or commerce, is coﬁt:oli

federal case law.” (citing Grams v. Boss, 87 Wis. 2d 332,
294 R.W.2d 473, 480 (1980:)).
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have declined to follow federal antitrust law for the

A
irs

proposition that indirect purchasers lack standing to sue.

I1linois Brick Co. v. Illinois, 431 U.s. 720 (1877). As the

Supreme Court of Iowa explained:

The purpose behind both state and federal antltrust i
law is to apply a uniform standard of conduct so that
businesses will know what is acceptable conduct and
what is not acceptable conduct. To achleve this
uniformity or predictability, we are not required To j
define who may sue in our state courts in the same waly
federal courts have defined who may maintain an actio
in federal court.

* -

Harmonizing our construction and interpretation of
state law as to what conduct is governed by the law
satisfies the harmonization provision.

|

Comes v. Microsoft Corp., 646 N.W.2d 440, 446 (ILowa 2002

accord Hyde v. Abbott Labs., Inc., 123 N.C. App. 372, 5?9,i%

8§.E.2d 680, €85 (N.C. Ct. App. 1996) {declining to follow

Illinois Brick for other reasons). That is to say, disagrge

about who can sue does not entail disagreement about when
may recover. Finally, however, the simple fact remains t

cach state statute requires some form of agreement,”” and

~

2 gee Ariz. Rev. Stat. § 44-140Z (prohibiting “{a] contrag
combination or conspiracy between LWo Or more persons in
restraint of, or to moncpolize, trade or commerce”}; Cal.
Prof. Code § 16720 (2008) (™A trust is a combinatlon of ca
skill or acts by two or more persons for any of the follow
purpeses.”); D.C. Code § 28-4502 (prohibiting “[elvery corftt
combination in the form of a trust or otherwise, or conspifs
in restraint of trade or commerce.,”); JIowa Code § 553.4 ()
contract, combination, or conspiracy between two ox

{continued on next page)
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independently undertaken parallel ceonduct, even if undertals
consciously, does not itself demonstrate agreement. For th
reasons and in light of my discussion of the federal claimé,

state antitrust c¢laims are DISMISSEL.

|

thd

(continued from praviod&

more persens shall not restrain or monopolize trade or
commerce”); Kansas Stat. Ann. § 50-101 (2008) ({(defining “[m

trus® is a combination of capital, skill, or acts, by two g1

more persons”); Me. Rev. Stat. Ann. tit. 10, § 1101 (2008
{prohibiting “[elvery contract, ccmbination in the form of]
trusts or otherwise, or conspiracy, in restraint of trade”l
Mich. Comp. Laws § 445.772 ({prchibiting “[a] contract,

combination, or consplracy between 2 or more persons in
restraint of, or to menopclize, trade or commerce”); Minng
Stat. § 325D.51 (2008) (prohibiting “{a] contract, combina
or conspiracy between two Or more persons in unreasonable 1
restraint of trade or commerce”}; Nev. Rev. Stat. & L98A.0
{enumerating and prohibiting various types of agreements tf
“eonstitute[] a contract, combination or conspiracy in res
of trade); N.C. Gen. Stat. § 75-1 (2008) ({(prohibkiting “le]
contract, combination in the form of trust or otherwise, of
conspiracy in restraint of trade”); N.D. Cent. Code § 51-0Of
{2008) (prohibiting “[a] contract, combination, or Conspir%
between two or more persons in restraint of, or to monopo
crade or commerce”); S.D. Codified Laws § 37-1-3.1 (prohibf:

“fal contract, combination, or conspiracy between Lwo or mppy

persons in restraint of trade or commerce”); Tenn. Code Anf,
§ 47-25-101 (2008} ({prchibiting “[alll arrangements, contrp
agreements, trusts, or combinations between persons or

corporations made with a view to lessen, or which tend fto
lessen, full and free competition”); W.Va. Code § 47-18-3

(prohibiting “[elvery contract, combination in the form ofjit

or otherwise, or conspiracy in restraint cf trade or commeg
Wis. Stat. § 133.03 (200B) {(prohibiting “[elvery contract,
comiination in the form of trust or otherwise, or consplragy
reastraint of trade or commerce”).
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Z. State Consumer Protection Claims |
As noted above, Count Two of the SCAC also asserts clgj
under the consumer protection laws of the following eight

Jurisdictions: California, Washington D.C., Florida, %aing,

VMassachusetts, Nebraska, New Mexico and YNorth Carclina.”

support those claims, Plaintiffs allege the same conduct  thi

forms the basis of their antitrust claims. (See, e.g., Pls]
Opp’n 2 (“The pertinent state consumer protection laws end
price-fixing claims because price fixing is a form of unia

unconscicnable or deceptive conduct.”); see alse id. at 34

n.39.) wWhile the statutes at issue may embrace a violatio

federal antitrust laws as a grounds for relief,” my conclys

H
23 wnile the SCAC asserts claims broadly under the Kansas {Un
mrade and Consumer Protection Act, see Kansas Stat. Ann. z@
sae also SCAC ¢ 136({f}, Plaintiffs clarify that they asse
claims under Article 1 of that Act, prohibiting certain
restraints of trade, see id. § 30-1C1 ¢t seq., and not tha

portion of Article 6 of that Act entitled the Kansas Consune
Protection Act, see id, § 50-623 et seg.; see also Pls.’ B

33.

* gee, e.g., Fla. Stat. § 501.203(3){c) (2008) (Florida's

consumer protecticn act violated by violations of “lalny law,
statute, rule, regulation, or ordinance which proscribes 3ﬁfair
nialle

methods of competition, or unfair, deceptive, or uncensci
acts or practices”}; 940 Mass. Code Regs. 3.16(4} (2008}

{Massachusetts consumer protection act viclated by viclati
rhe “the Federal Trade Commigsion Act, the Federal Consumglp
Credit Protecticn Aot or other Federal consumer protectiorn
statutes”): see alsc Sunkelt Television, Inc. w. Jones

intercable, Inc., 795 F. Supp. 333, 338 (C.D. Cal. 1292} {4I:

since plaintiff’s have adequately plead a violation of thg

{continued on next page)}
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that Plaintiffs have not adeguately alleged such a vioclatipr

necessarily precludes their attempt to recast that viclatipn as
an unfair business practice.®
For the reasons stated above, therefore, Count Two offifhe
5CAC is DISMISSED,
(continued from previo | ray
Sherman Act, they have clearly stated a cause of action unflgr
d

California’s Unfair Competition law.”); Dist. Cablevision ft

P’ship v. Bassin, 828 A.2d 714, 723 (D.C. 2003) ("Trade

practices that vielate other laws, including the common 1
also fall within the purview of the [Washington D.C. Cons
Protection Procedures Ach].”}; Mack v. Bristol-Myers Squi

¢73 So. 2d 100, 104 (Fla. Ct. App. 1 Dist. 1226) (“Thus,
acts proscrived by subsecticn 501.204(1) include antitrus
viclations.”); Triple 7, Inc. v. Intervet, Inc., 338 F. S5y

1082, 1087 (D. Neb. 2004) (Nebraska consumer protection stgt

violated by violations of Sherman Act); ITCO Corp. v. Michg

Tire Corp., 722 F.2d 42, 48 (4th Cir. 1983) ("We thus hoid|{

proof of conduct violative of the Sherman Act is proof
sufficient to establish a violation ¢f whe North Carolina Jj
Trade Practices Aoct.”}).

* see, &.q., In re Tamoxifen Citrate Antitrust Litig., 464
187, 198 (2d Cir. 2006) (affirming district court’s dismisss
state ceonsumer protection clalims upon district court’s
conclusion that plaintiffs failed to state a federal antitf
claim) ; Triple 7, 338 #. Supp. 2d at 1087 (“"Plaintiff hasg

discussed in connection with its Sherman Antitrust Act clali.
&.J. Reynolds Tobacco Co. v, Philip Morris Inc., 199 F. Supp.

362, 396 (M.D. N.C. 2002) (“Because Plaintiffs do not all
facts that suggest that Defendant’s conduct is unlawful b
the conduct that is the kasis for theilr falled federal cla
Plaintiffs’ state common law and statutory claims fail as |

well.”); Carter v. Variflex, Inc., 101 F. Supp. 2d 1261, 1@}
(C.D. Cal. 2000) (™Thus, in light of the Court’s fiﬂdingSj%?

the Sherman Act, the Court finds that Variflex has failed
procduce sufficient evidence to support its California unig
competition claim.”).
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C. The Unjust Enrichment Count

Count Three of the SCAC alleges uniust enrichment: [}
economic benefit of the overcharges and unlawful profits s
by and derived by Defendants through charging supraccmpetl

and artificially inflated prices for Internet Music and CDf

direct and proximate result of Defendants’ unlawful practifges

e

(SCAC ¢ 141; see also Fls.’” Opp'n 40 (M[Tlhe economic bene

gained by Defendants from Plaintiffs through Defendants’
fixing and anticompetitive conduct is precisely the lissue
The proper focus is on the amounts by which Defendants werf

enriched.” (emphasis in original)}.) Having concluded abol

that the SCAC fails to allege a violation of the antitrustjl

Plaintiffs cannot now maintain their unjust enrichment claf

predicated on the benefit accruing to Defendants as a resuﬂt

that alleged viclation. Therefore, Count Three of the SCR[

DISMISSED. i
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CONCLUSION

For the reasons stated above, Defendants’ moticon to djid

the SCAC [dkt. no. 75] 1s GRANTED, and Plaintiffs’ motion It

amend SCAC Paragraph 99 [dkt. no. 104] is DENIED as futile

Clerk of the Court shall mark this action closed and all pp

motions denied as moot.

S0 ORDERED:

DATED: New York, New York
October 9, 2008

LORETTA A. PRESKA, U.S5.D.J.
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