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E-Book Prices Increased Immediately After Agency

Weighted Average Ebook Price by Publisher at Amazon
$14
Wave 1: Week of April 4, 2010
$12
] Publisher
E == Hachette
e $10 s HarperCollins
g e Macmilian
ﬁ = Simon & Schuster
Penguin
38 Random House
Non-Majors
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$4 i - = — ’
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Figure 3: The average per unit e-book prices at Amazon of each First Wave Agency
Publisher increased significantly when it switched to agency
Source: Gilbert Direct, p. 51.

PX-1105
“You can do all kinds of statistics, but really, all you need to do is look at the
diagram . . . . Their prices went up and stayed up. So it’s not rocket science. You just

have to look at it.”
Gilbert Testimony, TT 1653:9-13
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Agency Publishers Priced E-Books

at Price Caps

Degree to Which Prices Were at the Applicable Price Cap
Five Months Following Switch to Agency
(% of units sold at a price within 1% of the maximum price specified
in the publisher’s Apple Agency Agreement)
Retailer Apple Amazon
New York New York
Publisher New Times New Times
0
Over 90% of new Releases Bestsellers Releases Bestsellers
releases sold by Hachette 96.3% 99.7% 89.9% 100.0%
Defendant Publishers HarperCollins | 90.0% 100.0% 84.6% 95.6%
at Apple were set at \ Macmillan 81.1% | 100.0% | 76.3% 98.7%
the price caps. \\ Penguin 98.4% 100.0% 92.2% 99.3%
\\gi 913% | 97.9% | 83.7% | 90.1%
Defenda
publishers 92.1% 99.4% 85.7% 96.8%
combined
Random House M 2.5‘@/ 0.0%

Over 99% of New York Times

bests.ellers sold by Defendant Over 85% of new releases and 96% of
Publishers at Apple were set New York Times bestsellers sold at

at the price caps. Amazon were set at the price caps.

PX-0866 ;
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Governing Legal Standard

To establish a conspiracy in violation of Section 1, the Plaintiffs
must “present direct or circumstantial evidence that reasonably
tends to prove that the [defendants] and others had a conscious
commitment to a common scheme, designed to achieve an

unlawful objective.”

Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 (1984) (citation omitted)
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Horizontal Price Fixing Is Per Se lllegal

“Restraints that are per se unlawful include horizontal agreements
among competitors to fix prices, or to divide markets.”

“Horizontal agreements among competitors to fix prices . . . have
manifestly anticompetitive effects and lack any redeeming virtue.”

Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 886 (2007)
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Apple and the Publishers’ Conspiracy

1. To Raise E-Book Prices

2. To Restrain Retail Price Competition

“Concerted action by dealers to protect themselves
from price competition by discounters constitutes
horizontal price-fixing.”

Denny s Marina, Inc. v. Renfro Prods., Inc., 8 F.3d 1217, 1221 (7th Cir. 1993)
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“A Conscious Commitment”
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December 15-16, 2009
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December 15, 2009

= Apple meets with first three
publishers
(PX-0050)
= Publishers request an Apple

proposal on “new release pricing”
(PX-0050)

December 16, 2009

= Apple meets with second three
publishers

(PX-0262)
= HarperCollins interested in agency

model to “fix Amazon pricing”
(PX-0036)
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—— “HarperCollins

Interested in agency model to fix Amazon

mi pricing (we said no).”
x; [ ] 2 finmr- Samalliaari o thava. /I
x| [t — e

R “Q. And the reference here to fix

AAF bast et for advertining ides.
| Thary senily wansisl nbovst pirmeyr sl Bios spple W DI it colll ot mn v dngr and daiee

= I;-'-m-m- Amazon pricing, was that

T ——— HarperCollins wanted to get

R !m--nul“ e o acher lnfls M € 440 shoaln (460+

ww riphis)
0 cheaks by Znly 2T

M Amazon’s prices higher, correct?

1
Tl o mmant valith wx 5o a hng e, Visy Rappy wals ihrs

T e e e e i A. That was my understanding,

It oo Ay
Wiy iimpwiel e i bols o Toking fovws bvols, spuel coc. twilll e gued e
T bk oo pricing

yes.”
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Saul Testimony, TT 182:9-11

PX-0036 9
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Apple Knew the Publishers Wanted

Agency to Fix Industry Pricing

“Q. So, sir, you were aware, were you not, by December 16, that
at least one publisher was planning on using an agency model in
order to fix industry pricing, correct?

A. Yes. Again, to fix — they wanted an agency model with us.
Let me be clear. I wasn’t trying to negotiate for the industry.
But they wanted an agency model with us so that they

would be able to set the price to fix the 9.99 price, which is

what this says.”
Eddy‘_Cue

Cue Testimony, TT 1697:12-19; PX-0036
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Publishers Wanted Apple to Fix Amazon’s Pricing

Flaiatah b btk
s s

PRARES

Subject: Books - Publisher Updats
Date; Tiie, 15 Dec 2009 21:29:33 (800
From: Eddy Cue <cue@apple come
To- Steve Jobs csjohs@apple com>

Bec: Kevin Saul <ksanl@upple.cont-, Keith Moerer <kmoerer@apple,con) Date : Tue, 1 5 Dec 2009

Message- [0 <ETOS0FBE-0CYE-463D-8B64-4 3369965461 H @apple con|

Steve

Here is what T have found after meeting with 3 publishers today. Tomorrow, we see 3 more. This
will account for over 60+% of the book sales. Nothing scared me or made me feel like we can'i get
these deals done npht away. Clearly, the biggest issie mnew release pricing and they want a

proposal from us. Everyone was sestanie to see Apple-and whar it could mean for their indusimy. ¢¢ Clearly, the bigge St

Many of the answers were the same from every publishers. Below are those -

= worldwide consumer book market - 540 billion (Nomh America is 55,1 billion)
= market expected to grow 2.7% unnually over the next 3 years

= In the US, consumer books are 42% of the market, ed en/technical is 58% \
= digital sales was 29 last year and will be 4.2% this year - includes ebooks and audio downloads
* hooks basically have three tiers - hardcover (0- 12 months), trade paperback (12 month on), mass
market (18 months on)

= each of these tiers has many price points

= magt hook never go mass market and stay rade Eddy cue

1ssue 1s new release

= marketshre

Random House 16.4% . 2
Penguin 11.9 (~
Haper 9.8 _..’

Simon & Sch 8.7 -~

Hacheite 6.9 L y

pricing and they want a

roposal from us.”
.

» available in ePub format (original book are in InDesign) p p

# rich metadata is available {author, bio, date written, genre, ete)

* covers and illustrations are in hi-res colar

= o ratings are available on books

= previews is nsually at least the entire first chapter

= open o providing full search in the book with book preview ala what Amazon does for physical

= many categories currently underserved because of bdrw screens - eookbooks, travel, kids, ete

+no one likes text to speech becanse of audiobooks and have disabled it on Amazon

* no one likes the book lending on Nook; one publisher is participating with a few titles (wo limited

anyways)

« generally North American rights held by US publishers. UK publishers control UK, Australia,

India. Europe is mostly an open territory, with US and UK publishers both able to sell there

+ all of them have soime iPhone book apps but all agree that it should be in a book store Exhibit 13

* their current DRM is 5 device limit but a5 we explained how FairPlay worked everyone was fine Cue

with it; L don't forsee this being an issue as our explanation is rock solid 03/12/13

K. Schroeder

“andidential APLEBOOKDD434143

PX-0080 /1 PX-0050

PX-0050 11
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Apple Embraced the Publishers’ Desire

for Higher E-Book Prices

“Q. You left your meeting with Apple on
December 16, 2009 understanding that
Apple did not want Amazon’s 9.95 price
to continue 1n the industry, correct?

A. Clearly.”

Reidy Testimony, TT 484:2-7
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December 17-18, 2009
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December 17-18, 2009
= Apple agrees to offer agency

model
(Cue Testimony, TT 1699:15-1702:12)

December 18, 2009

= Mr. Cue emails three publishers
requesting a call to provide an
update on “all my findings and
thoughts.”

(PX-0056, PX-0501, PX-0502)
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Apple & Publisher Conspiracy Commences

“I want to update you [on] all my findings and thoughts.
I have some things I want to run by you. I only need 30 minutes.”
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December 21, 2009

December 2009

S M T

December 21, 2009
= Apple proposes agency model with
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$12.99 price point and requirement
that all resellers be moved to
agency

(PX-0540, Cue Testimony, TT 1713:22-1714:3)
Apple tells publishers they can use
threat of windowing to force
Amazon to agency

(PX-0336)

Publishers understand “plus” of the
Apple proposal: “solves Amazon

1ssue”
(PX-0043)
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No Express Agreement Required

* “The government . . . 1s not required to prove a formal, express
agreement with all the terms precisely set out and clearly understood
by the conspirators. It is enough that the government shows that the
defendants accepted an invitation to join in a conspiracy whose
object was unlawfully restraining trade.”

United States v. MMR Corp., 907 F.2d 489, 495 (5th Cir. 1990) (citations omitted)

* “Acceptance by competitors, without previous agreement, of an
invitation to participate in a plan, the necessary consequence of which,
if carried out, 1s restraint of interstate commerce, 1s sufficient to
establish unlawful conspiracy under the Sherman Act.”

Interstate Circuit, Inc. v. United States, 306 U.S. 208, 227 (1939)
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Apple Makes a Proposal

R T ]
fill
Frami: Eulaa, Dinis < Didini s Fuelas 7 Simonasdichaster oom > PX-0540
Semi: Tuesdy. December 22, 200% 844 AM
Te: Reidy, Cerclyn <Carolyn Reidy & Simonandschuster com
Naabyject: #a Apphe — CONFIDENTIAL

1wl ey vt s Bty 360% masngans wll B atwesp... 30% 1o e -[Jlo mes ssthor sna meslllbe = - vt on s
S99 price.. much less T wa g8l now, | Feaioe we can't kiep whal we hive bt s well B & real g chngs. mone 10
e

Fram: Bedy, Camim

T Eullbu, Dnna; Saack, Michaal: Rivin, Pa; Hirschikom, s 1
Syt Moo Dawc 71 1200333 006

Subject: Apphs — CONFIDENTLAL

Eilily G pPaned me (Bm maring (Fathed Pan oome in b & viil]. He warbed 16 ielay bey conchusses, hieg mel wilh
e s el s and hishod ol B aoke tetaibeg mane] onde be g0 home. Hi Rad four pants

L i e Bt Aghe make "l least seme Svatey” o0 B eodraver of scling rBocks, s 4 B0 sacgin. Be ey
Pl i U AP 500w, i wianikal 10 thism, Ehey “need (Bat”

1. W vengurani bn Aqpie that Sere e “some lewel of ressonable pricng © Thiey el The aeiy way in gei e 5 fo the
SRiAAs ok dhad Lt o MDD b s s Jats Al bl

“It 1s important to Apple that there be ‘some
level of reasonable pricing.” They feel the
only way to get this is for the industry to go

to the agency model . . . .”

4. W would hatve 1a el ereryone che Do go 1o (e agery medel ™ Whien | sslil, Ul of eoure e can'l Lelk 1o o
eamperenn,” he wis ke sein't mesn sther publivhem, B0 Dur BOEDURE = 18 which | rephee, i we make iRee sor
b, then they aen msr e

= parciusian e sen thal aRer we e has time B eipel and ooy thn, we waine Rim an remad wnh our nes e
Arnd Mgl

SR00028454

“Q. And [Apple] told you that they feel the

only way to get this is for the industry to go
to the agency model; do you see that?

A. Yes.

Q. And by the “industry,” they meant other

publishers, correct?

A. Yes.

Q. And they meant other retailers, correct?

A. Yes.”

Reidy Testimony, TT 499:25-500:24

CORFIENTIAL

PX-0540
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To v Fola” <

Sehjrer Bt PPt Tode
Dake: Mo, 21 Dac 2009 150405 -0800
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PX-0043

L)

. Bchwrnsslar
&, e o

APLEBOOR-O0riaT34

“They saw both the plus
3 (solves Amazon issue)
Eddy Cue and negative (little less

& than they would like).”

“['TThis refers to the fact that I was
allowing them, because it was an agency
model, to price books at higher than 9.99
which I knew they wanted to do. They

referred to that as their Amazon

29
problem. Cue Testimony, TT 1703:20-24

PX-0043




Case 1:12-cv-02826-DLC Document 297 Filed 06/20/13 Page 21 of 120

Consciousness of Commitment

There 1s a consciousness of commitment to a
price-fixing scheme when *“[c]ircumstances [ ]
reveal a unity of purpose or a common design and
understanding, or a meeting of minds 1n an

unlawful arrangement.”

Monsanto, 465 U.S. at 764

20
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January 4-9, 2010
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January 4-5

= Mr. Cue expressly requires that “all resellers
of new titles need to be in agency model”

(Cue Testimony, TT 1717:14-24)

January 8

= Mr. Moerer tells Ms. Reidy she has
“exactly” the same view as other publishers:

“pricing was too low”
(PX-0537)

January 9

= Mr. Moerer explains agency model as way

to “move the whole market off $9.99”
(PX-0174)

21
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e
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“[A]ll resellers of new titles need to
be in agency model....”

o = - s / ““...realistic pricing....”

thdak ke bk mppovnch o otomds.

“We think these agency terms

accomplishes all the goals we
—_ both have.”

= @E—
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PX-0021, PX-0473, PX-0476, PX-0041, PX-0040, PX-0306
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January 11-14, 2010
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January 11

= Draft contracts sent to each “Big Six”

publisher
(DX-714 at § 75)

January 12

= Penguin and Hachette tell Apple they will

go agency with “everyone else”
(PX-0026)

January 14

= Mr. Jobs approves higher price points so
long as publishers “move Amazon to the

agent model too”
(PX-0055)

23
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Suhject: Rook Puhlisher pdae
Drage: Wed, 13 Jan 2000 08; 26:46 <0600
Froim: Bddy Cise cene@apple como
Tox Steve Jobs <sjobs@apple.com-

Bee: Revin Saul <kl apple.conc=, Kelh Mo <kmosiers cc ‘N}ed 1 3 Jan 20 1 O”
Mersage- [D: aM2CTEIS-BCE3-AFCA-BBBE-BFAAFFA46195CH 9

We mer with 3 book publishers (Penguin, Hachene aed Harper Calling) yesierday . One of them, we
are meeting again today because the CEO became unavailable,

The responss from both Pepgein and Hachetle was very similar -

= willing o ey am agency moidel

= g0 spency model for new eleases with everyone aha

o gpres thal digital bookd dhould he cheaper than phyical bat
= meed a higher erds)

“The response from both Penguin and
Hachette was very similar —

Thery wank & wonk wilh s and thunk we would be gl (s the aabasiry sl custiomers e af ©
wmly chence ik tnke £5- 6 lews [or in shool tlan lisloy, ey sl profe B lioldback om Aamseeon
and play that e

Teulny, we mre mecting with 3 ozher publishers and 1 will ke vou keow whor they say

ity * willing to do an agency model
——— ‘ * go agency model for new releases with
everyone else”

=] hachette

BOOK GROUP

K. Schroeder

FEC MRE e

Sonfidential APLEBOOK-00012481

PX-0026 24
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Quid Pro Quo

F o Sles w_-Jobrs =gjcbai@apple mn
ue <cuaiBapple.co

Suh]etl R Emk Prices Thou, gnt%

Received{Dabe): Thu, 14 Jan 20310 18:23:.00 -0300

I can live with this, as long as they move Amazon
first yvear. Ifthey don’, I'm not
Steve

sure we can be competit

if they are offering a $26 book to Amazuu
On Jan 14, 2010, at 6:04 PM, Eddy Cue wrote:

Here b the prictig | i I!kwallp h.l.ln:rrl.l rnlg:md I.11||
Thicse i il g linbidia

List Price Whol cs T4 DifT

§20.01-22. {)S]D"]ﬂ 1125 §9.99 §7.00 53.00-4.2
$22.5]-25.00511.25-[2.50 §10.99 $7.70 53, SerEU
$2501-27.50 $12.50-13.75 $12.99 10,10 §3.40-4.63
$27.51-30.00 £33.76 15.00 $14.99 $10.50 §3 25.4.50
530.01-35.00 §15.01-17.50 $16,99 £11.90 83.10-3.60
S3501-40.00$17,51-20000 §19.99 $14.00 §3,51-6,00

The other peint [ wanf to get is Iwcnn rhcpﬂcewhl e the book wnlr.-e\'\’Tﬂ
be hard to get Because they will be o g additsonal $1.40, but we should tr

When  book that list foe $30 o I.c I;e-h.‘rTBcsm:l.cL ¢ than the i I'nneqpn
than $12.99. Bemween $30|J!l h NYTBes[gc- ler Liat, the price will be no greater | han

— iy

Highly Confidential

to the agent maedel too for new releases for lhe<
itive...

ve o ereilible olleang o e terket,
3 it 3 prabilisles e i Lo privs iy want

“I can live with this, as long as they
move Amazon to the agent model too
for new releases for the first year. If
they don’t, I’'m not sure we can be
competitive...

Steve”

Exhibit 30

Cue
03/12/13

APLEBOOK-03M45500

/[

“Here 1s the pricing I think will push
them to very edge and still have a
credible offering in the market. . . .

--Eddy”

PX-0055

25
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January 16-19, 2010
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January 16

= Mr. Cue agrees to “significantly more tiers
and higher prices”

(PX-0059, PX-0120, PX-0511, PX-0512, PX-0513)

January 19

= Macmillan and HarperCollins continue to
understand Apple requires all retailers be
moved to agency

(PX-0573, Murray Testimony, TT 994:9-16)
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Agreements on Price Are lllegal Per Se

A defendant 1s liable for price-fixing upon a
showing of “evidence sufficient to perm1t a
preponderance finding that higher
about as a result of [the agreement], rather
than through independent action of the

defendants.”

In re Publ’n Paper Antitrust Litig., 690 F.3d 51, 61 (2d Cir. 2012) (citation
omitted, alteration in original)
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Subjecr (Tones Update

Thate: Rat. 16 Jam 20080 19: 11468 0800

From: Eddy Cue 2one 8 apple oonm-

Tar Pk Murrsy bl mwiersy 8 hamperesd s coms

Message-1D: <BYTBCSSF-C5BC-4B53-82C0-1FCIFC16C5464 @apple.com>

Hi Brian,

T am looking forward to getting together next week in NY. We have a lot to catchup on. As you
know, James Murdoch and Jon Milller were with Steve and [ on Thu.

[ really want to find a way to get this done. With our devices and software, [ am confident we can

eddycue | “This gives you significantly more tiers and higher

= prices.”

AR G YO e

developers. We can not compromise this without damaging those multi-billion dollar businesses.

Here are the maximum prices for new release hardback books -

List Price Wholesale iTunes 70% Diff

$20.01-22.50 510.00-11.25  $9.99 $7.00 53.00-4.25
522.51-25.00 $11.25-12.50 510.99% $7.70 53.56-4.80
$25.01-27.50 $12.50-13.75 §$12.99 $0.10 $3.40-4.85

$27.51-30.00 S513.76-15.00 514.99 $10.50 53.25-4.50
$30.01-35.00 515.01-17.50 516.99 $11.90 53.10-5.60
$35.01-40.00 517.51-20.00 519.59 414,00 53.51-6.00

In addition, it is critical that we appear at least reasonable {we won't be less) to the heavy discounting that is
happening for NYT best sellers, When a book that list for 530 or less is in the NYT Bestseller List than the iTunes
price will be no greater than $12.99. Between 530.01-35 in the NYT Bestseller List, the price will be no greater
than $14.99,

This gives you significantly more tiers and higher prices. Though | think this is higher than we need to ba, the
elegance and ease with which we will offer should make this work.

If you have any questions or want to discuss, don't hestitate to call me (ce!l | INNRNNEEEN.

Confidential APLEBOOK-00003710

PX-0513/1 PX-0513

PX-0513
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= R o————— ]
e e ' “They decided they had to come up
with a way that would move the whole
“They believe that this is the best chance market off 9.99 and they think an
point.”
DT PReTM I1 PRIz - L] ]

PX-0521 PX-0174
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“A Common Scheme”
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Moving the Industry to Agency

eBooks — Where are we today? o

= Wha
AUTODATE s

Peapercian

- Matmiin

Before Penguin could make an executive decision on Windowing, the pending release of the iPad mad that
conceplirrelevant. As a way lo enter the markel place, Apple proposed moving the entire industry to an

agency model A

PX-0742

“As a way to enter the market place,
Apple proposed moving the entire
industry to an agency model.”

(PX-0742)

“Q. ‘As a way to enter the

marketplace, Apple proposed

moving the entire industry to an

agency model.” Do you see that?

A. Yes.

Q. That’s what happened right?

A. That’s what happened.”

David Shanks

'@Penguin

Shanks Testimony,
TT 368:24-369:4
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Apple Designed MFN Knowing It Would Ensure

All Retailers Moved to Agency

“Q. I don’t think we can legally force this. That’s why — st 0l i b i,

that’s why, sir, Apple moved to an MFN instead of the rrbgirmigr oy
From: "Edidy Cue” <cue®apple cone-

To: "Keith Moerer* <kmoeres@apple com>
Message-TD% <EA3TIEAD-TCSB-498E-91BF- ASO289013A D1 @ apple coms

explicit term, correct?

O Jan 9, 2000, a0 7:37 PM, Keith Moerer wrote:

A. That’s correct. ity

RS 72, Madeline Mclntosh, called me this sfternoon 1o say RH is currently “stuck® in
wonsidering un agency model and msked me a series of questions:

’s why Apple st d talking about th

1% Are hr ml]un: (5] .-mu-lﬂ the agency mn.lel for neu- r:]fu‘rt only ? (1 todd ||cr our [rrln:rrr-:r
Q. And that’s why Apple stopped talking about the e fhpon sty o i Bl g om ey
Yes as long 5 PEW Tﬂtﬂt are defined ¢ crrn:ﬂl fe.g.d 1Ir|n[:.|~ hardback or | year - maybe 6
moditha) b h really nboul others ol ns. We want all ugency

mOVe all resellers tO a'n agency mOdel, COrreCt? 20 Are we willing to accept an .ngmq III<I|L'| W other retailers continge a stuland wholesale model

We are (T ot think we cin legally Rorce (his), Whit we care abwul is prive so the contract will s
we pet il g l\ll less whate cl:}:lwnl mmlp-m.: WL B0 the nrinl (whethe: r.q. CRCY o
ale)

A. That’s correct. Again —” oLl

1) Are we willing to l.'c\u-:n.lcr & whaolesale madel for titles not currently svailable in ebook form
v

becanse ek of color, no for mlti-media add-ons. or mul pugination protrlems
ihat oiler eboc ot esolvd T (1 wobd her ws rder peule
gEportanithes such i Seewart cookbooks and Dr. Seass pi hw L i we're foroed
sell current ers such as Dan Brown and Anidne Agassi as hoss leaders or not at all.y

weonilid st prefor mh all agency model with us, otherwise it gets

Cue Testimony, TT 1727:14-20

2 to consider an agency model with more tiers or different tiers than curmmently
;Id her we're \lJIlIJ‘ILIJ“ ten o and consider a YJI.II')IEI proposal, T I wold her that
our anallysis of NYT bestsellers comparing phys ces and current ebook prices,
1 us armiv .||:|'|I A4 price p-:llllnm 51 new nlrm II[| e |El|} our O pagz2

Wil @ propos anIn i our offer. T am willing o add $14.99 for above 530, We nead
heing very firm on price

APLEBOORD0434921

L PX-0487

“(I don’t think we can legally force this.)”

32



Case 1:12-cv-02826-DLC Document 297 Filed 06/20/13 Page 34 of 120

Apple Designed MFN Knowing It Would Ensure

All Retailers Moved to Agency

[t |
fiads-
PGS
Erate: Tos, 43 Apr B30 053043 00100
Froae: "Peio Alsom”

el Pt e el pushing the MFN and forcing people
off the amazon model and onto ours.”

imeinstey prrmaetly, sod we should kxvp fic pads on and keop Sighiing Sor 111 oviehi segeet Phai
mua’mthlmmaMwﬁnwuﬂ&mwmwﬂﬁb

sz sl and onio DTS, Km: Ere, 1

swone jespnaient, Fie intesesting insight in wmwmm i

B st vl — sy, dhecent WP R, the malcl. Puassilis: s claio foat wee domft veally meed the,

BAEY i DU st PR, . s, 5% shinlelnt bee, bt For i o sigm Wbl

Bcssape 10 ARCABNT-ANE-S( AR SCTE ONCIE6S0OEE@ mple some>
e \ “I feel like 1t’s a giant win to keep

Wing wamibd we stop at 57 Seams liic bl Bt b der
m&mmmgmmwnmgum - might be & diffceent:
they'lll want e alication. We shosld slso go afier Oxford in a big way 1o get the UFs moving —
Tors. of tifles there, Wi sheuld work with Faber and the Allianos fo soo if we.can shake o of them
loose.

Re progremming. le's talk about it Need fo get your thonglts in muwe detadl.

“The interesting insight in the meeting

/ [

iy g oy ity e e el was Eddy’s explanation that it doesn’t
Trocome ihe #d rman, ples T start fo inkcmalize your perspoctive, 25 well as Corinnss.

ki pr e have to be that broad — any decent

Fete

MEFEN forces the model.”

O Ape 12, 08 at 8244 IM, Diwes Schusser wooic:

wpcting, ws awe Rave cltmy on:
Basmeis date ead of Mivg
Taench ponniries UE, DE and PR
standardized Buon priciog wrss Faope
Mty oty NPLEBCIOR R
PRONES LT PRANRS 00 T 1

PX-0065 33
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Apple Agreement Forced Publishers to All Agency Model

Hatper . ...
Tuesday 16 Fel

amazon Dominates sales, wants to build market share

0% eBook sales in US 45% eBook sales in UK

Harper

Amazon accounts for 19% of our physical book sales, second only to
Waterstones. (IN us 19% of physical sales)

Dominates sales of ebooks in US (launched 2007) accounting for approx.
50% of sales, and approx. 46% of sales in the UK (launched end 2009)

Strategy of building and maintaining market share by locking in consumers
with proprietary DRM and predatory pricing (£.g. $9.99 for ebooks).

HARPERCOLLINS and AMAZON: When the Kindle launched in the UK,
had more ebooks on the site than an other UK publishers.

Apple agency model protects the value of content and as a result has‘given
us the opportunity to renegotiate terms with Amazon.

The Apple agency model deal means that we will have to shift to an agency
model with Amazon which with strengthen our conlrol over pricing.

Apple deals is stopping Amazon becoming a monopoly — they become one of
multiple retailers in a healthy market.

PX-0529

“The Apple agency model deal
means that we will have to shift to
an agency model with Amazon
which with [sic] strengthen our
control over pricing.”

(PX-0529)
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Apple Agreement Forced Publishers to All Agency Model

“Q. All right. So 1sn’t it true that as of January 19th, 2010, you

understood that doing a deal with Apple would force Amazon to move

to an agency model?

“A: Yeah, as the Apple deal, as it was presented at that time, yes.”

q Brian Murray
s sl
4. 4m HarperCollins Murray Testimony, TT 987:22-988:1
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The Apple Deal in HarperCollins’ Words

* “Shortcomings from apple deal as presented . . . expected retaliation from amazon

because deal forces a move to an agency model.”

-- Brian Murray, Jan. 19, 2010, PX-0307
*  “We would have no flexibility on pricing and would have to exclude content from

anyone who was not on the same agency model for up to a year (Amazon).”

-- Charlie Redmayne, Jan. 22, 2010, PX-0308

*  “Implications: If Amazon, B&N, and Sony want our books as new releases, they must
adopt our agency model and terms.”
-- Brian Murray, Jan. 27, 2010, PX-0637

*  “The Apple agency model deal means that we will have to shift to an agency model

with Amazon which with [sic] strengthen our control over pricing.”

PX-0865 -- HarperCollins Agents Catch-Up Presentation, Feb. 16, 2010, PX-0529 36
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£.9) Apple MFN Committed Publishers to All Agency Model

David Shanks

'QPenguin

“The fact that there was a parity clause in the contract
more or less made it a given that we would have to be at

agency ... with everybody.”
Shanks Testimony, TT 352:12-353:12

aa \ Arnaud Nourry
‘L‘ ] hachette

LIVRE

“Apple’s contract... that we commit to maintaining the
same price for the same titles across the platforms. And
I’m not a lawyer, but I can’t see that happening unless

everyone is under agency agreement....”
PX-0884 at 148:13-25

‘¥ Carolyn Reidy
=V ’i SIMON &
2Y SCHUSTER

“Q. Okay. And 1sn’t it true that, from your perspective, the
MEN, as a practical business matter, made 1t so that Simon
& Schuster would be moving all of its other retailers to an
agency model?
A. Unless we wanted to make even less money, yes.”

Reidy Testimony, TT 504:10-14
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Publishers Recognize MFN Commits Them to Agency

January 20, 2010 * ko2 St yirg they wiota

P 1 b i J-.::n:-%'___ g

fwumﬁ-uh--wmﬂ. Lobe [t wiht o rowchind o ot with our Fest st
-

ve madeik

Apgle. T
lmluh-dﬂmdnm-. Il'c-llhndrhmlbul

Jan20™: K met with Join Sergank In NY. Jolw indiceind bt les was working ow an sgswey wodel but
i pllan veus o olffar both & agency and reselier model.

John Sargent

&MIUAN

c indicated that he was working on an agency model
Meeting

“Jan 20%™: Russ met with John Sargent in NY. John

but his plan was to offer both an agency and

reseller model.”

i
Jan 20 inNY. mmﬂmmnﬂdﬂhmmmumw“
lilli_, -H—_ agency T teem wa would be

Russ Grandinetti ’
mumﬂhﬂlﬂnﬂtm

.
Lt ey TV, 3065

PX-0482 HIGHLY CONFIDENTIAL

PX-0482
38
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Sbject: Re: Tamos . | TN
January 20, e Cor <coaens Z3

John Sargent | “‘I am willing to give up on many...points.... The
m stumbling block is the single large issue that we
MILLAN | clearly had a misunderstanding about.”

PG >mmmym¢knﬂhwkwmmm
> say no o cverything and still appesr somehow to be reasonablel). The
>mbhngbhetuﬂnﬂnxlchmmﬁnmehlyma

>wm1mchrmmyhdwnlImepmm
.A > was. Brian was clesr as well after kiz. di with Kisth. Soinch
Eddy Cue “I understand. I don’t believe we are asking
£ (\'“ you to do anything, you haven’t told us you are
— doing. We are just trying to get a commitment.”
Russ Grandinetti 0 ke youe e bl omnerom o Kovin oo | B 6 vl Bann s
>h-ﬂwl-'wui'iln. OR/LN/2%
= =
PX-0482 ZomNdoniisl . APLEBOOK (12744082

PX-0037
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Apple MFN Requires

Macmillan to Move Amazon to Agency

January 21, 2010

30 [ e
B e e
o rigts. Wewll | sz o b you ;
iaciian:
E_.’: I NY. '—'—M caking o wn ageecy modal but
John Sargent B Zy* Johnand R by phane. Joh P SN MR o S John Sargent
1snZ2™; John
&MIHAN _ o e o . %MN
e “Jan 215t John and Russ by phone. John realized R

that the Apple contract required him to only offer
the agency model only and wanted to talk through
options with Russ.”

Meeting Phone Call

|
; . i -,
® 3 m - 3

Russ Grandinetti Russ Grandinetti

l.nlfhln'.: i TS digital lor U8 wha Yoma iy
a ieresind Sabed thet th E by offer ded fedthver a
agerey o meallar) hut nat both.
AR AN COMPINEAL Sy 3, MR
PX-0482 AMZNLAMDL D161088 PX-0482
HIGHLY CONFIDENTIAL

PX-0482
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Credibility

“Q. And during that deposition you said that you didn’t recall what

this stumbling block 1ssue was but that it might relate—your best

A. That’s correct.

Q. And now you’re saying, sir, that it actually relates to one-off
promotions relating to the MFN?

A. That’s correct.”

Cue Testimony, TT 1750:12-18; PX-0037

41
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Credibility

Suhiect: Faad: Event
Dhaic: Sain, 24 Lasy 20700 07:17-30 0600

From: Eddy Cus <cue@®apple.cons
Toe Keith Moerer <kmoener® apple.concs

Message-TD: <BA7T41F99-5D48-400B-8795-E2D32C589C0A @ap) “The ﬁrst time Apple had deﬁnitive knowledge

S that a publisher was negotiating with another

From: "Sargent, John" <John.Sargent@macmillan.comz>

By . 25011330 AU ST retailer was through press reports and an e-mail

To: Eddy Cue <cus @apple.com>
Subject: RE: Event

e 1TOM JONN Sargent, Macmillan’s CEO, on

resting wrinkle, Would be happy 1o give you a walk through)

DS January 31, 2010, after we had signed our
- EddyCue |ggreement.”
= A [~y DX-714, 9 100

Falety
e das 2eif

John Sargent

i Jan. 24, 2010: “As for Friday, I hope to be in, but
= MACMILLAN | suspect I will be 1n Seattle or traveling back.”

w PX-0881

1 rovall yorm wes s gy i he wvom e Wl vight? Al | hops i wop

Ll

Confidential APLEBOOK-006027 18|

PX-0881 /1 PX-0881 IR

PX-0881 42
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Credibility

9 (). By the time yvou met with the publishers in December. Apple
10 understood that they believed the 9.99 pricing posed an acute
11 threat to their overall business?

12 A. No. that's not correct.

Moerer Testimony, TT 1251: 9-12

(). And my question 1s. by the time Apple approached the
publishers in December, it was Apple's knowledge that the
publishers had each decided that 9 99 pricing posed an acute
threat to their overall businesses, correct?

A. That 1s correct.

oy o W RS

Moerer Testimony, TT 1252: 2-6
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Credibility
“Q. The publishers who gained control of “Q. And the reason it didn’t surprise you that the
eBook retail pricing did, in fact, price the publishers were pricing at the caps was for the very

great majority of their new release and same reason, because you know they wanted

_ . higher prices, correct?
bestselling eBooks at the maximum
A. That’s correct.

I ? : .
allowed price, correct: Q. In fact, this wasn’t something that only you

A. 1 do not know that to be the case. were aware of? This was something that Mr. Jobs

Q. That was what you expected them to do, was aware of as well, correct?

wasn’t it? A. Yes. They had expressed they wanted higher

. . prices from us.
A. I did not know how they would price .
Q. And that was consistent throughout the

their books. These were price caps. I did negotiations, correct?

not know.” A. Yes, it was.”

&

m Keith Moerer | Moerer Testimony, TT
o 1294:23-1295:4

Eddy Cue '
Cue Testimony, TT

(““ 1691:7-16
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Credibility

* “[W]e hadn’t come up with the pricing MFN idea” by January 4.
-Eddy Cue January 25, 2011

» Kevin Saul had developed an 1dea for a price-matching “Most
Favored Nation” (“MFN”) clause, “[a] few weeks before” January 4.

-Eddy Cue April 26, 2013

» Kevin Saul was in the process of “developing” MFN on January 4 but

it wasn’t “completed.”
-Eddy Cue June 13, 2013

“Q. ... Mr. Cue, could you please tell me which of
these three statements is the correct one?
A. All of them.”

Cue Testimony, TT 1981:5-15, 21-23

PX-0895 45
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Apple Wrongly Claims Amazon Wanted Agency

“Amazon quickly made the rational business decision to move
to an agency model for the five publishers that signed deals

with Apple . . . .”

Apple Inc.’s Pre-Trial Memorandum of Law at 3

46
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Amazon Resisted Move to Agency

“I'W]e disagreed with the publishers’ decision to move
> to agency and wanted to forestall it.”

PX-0835 at 47

O, ™ ovidNaggar “We strongly resisted moving to agency and would not
\e;/ﬁ have done so but for these publishers insisting on it
simultaneously.”

PX-0837 at 9 35

Laura Porco An agency agreement with the publishers was

“not what we would have ever wanted.”
Porco Testimony, TT 827:21-25

47
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Amazon Resisted Move to Agency

“Q. Would you say that Amazon welcomed your proposal to move to agency?
A. No.
Q. How would you describe their reaction?

A. They yelled and screamed and threatened. It was a very unpleasant meeting. . ..

N Aanrnd A~ 711 vonall +4ac
.- AlUU Uu you i1ouall 1od

from moving to agency?

A. 1 probably said that.” David Shanks

} @ Penguin

Shanks Testimony, TT 362:25-363:11

“Q. And Amazon was not pleased by the fact that Simon & Schuster wanted to move to an

agency model, correct?

A. Correct.

Q. In fact, Amazon made clear to you that they wanted to stay on
Carolyn Reidy

wholesale, correct? =
SIMON &
>4 [ A

SCHUSTER

A. Yes.” Reidy Testimony, TT 535:16-535:21

48
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Direct Evidence of Conspiracy

“IS]ubstantial direct evidence of agreements to maintain prices
. ... testimony from a Monsanto district manager . . . that
Monsanto on at least two occasions . . . approached price-
cutting distributors and advised that if they did not maintain
the suggested resale price, they would not receive adequate

supplies of Monsanto’s new corn herbicide.”
Monsanto, 465 U.S. at 765

49
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Apple Recognized that Withholding of E-Books Was

Harmful to an E-Bookstore

rdavcue | “IW]e believe that withholding books is

-
A | a disaster for a bookstore.”
Cue Testim

ony, TT 1871:15-16

Keith Moerer

o

—

“IW]indowing was completely

unacceptable to Apple....”
Moerer Testimony, TT 1236:23-24

50
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Apple Coordinated Publisher Withholding or Agency Threat

“We cannot agree to your

language. There are possible
unilateral ways you can comply
with our provision, such as get
others on an agency model, or

withhold content.”

Kevin Saul

(PX-0738)

“I also indicated that Amazon would

not accept a distributor model.
[Eddy Cue] answered that
windowing could be used to

establish a distributor model on print
pub date for ebooks (coming back to

simultaneous publication).”

Markus Dohle

(PX-0336)
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(<3 The Conspiracy with Apple Fundamentally Changed the

Windowing Conversation

Before Apple, Publisher Defendants windowed only 37 fitles.

Klein Testimony, TT 2066:11-14

After conspiring with Apple, the publishers were able to
present Amazon with an entirely different choice: accept
agency or don’t sell any of the thousands of new e-books we
publish each year.

PX-0837 at 9 28, 30
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s 3 Publishers Needed to Move Amazon to Agency Before

iBookstore Launched

Russ Grandinetti

a)

“Q. What deadlines, if any, did the publishers give Amazon
to complete those agency deals?

A. 1 don't remember each specific case, but my
recollection is they all told us we had to be on new terms
by roughly the end of March.”

Grandinetti Testimony, TT 760:12-16

=

Carolyn Reidy

,}i SIMON &

SCHUSTER

———

Eddy Cue

Eddy: we are deep into negotiations with others and are curious if the start date remains on or about

March 25", Any update?

Carolyn

DX-313

Carolyn Reidy

ﬁ SIMON &
SCHUSTER

“Q. And, therefore, you felt that Simon & Schuster

needed to change Amazon to an agency model before the
1Bookstore went live, correct?

A. Correct.” Reidy Testimony, TT 533:18-21
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e
. Sohject Book Pricing updse
Daie: Sat, 62 Apc 2010 03:13:41 -0700 NS
PFrom: EMdy Con <o spple.com-
Tor Steve Jobs <sjobs@xpple.comr>

Message-1D: <7TBB7EA4B-013A-47CP-AGSF-EA71CSEDB312® apple.coms-

‘We heve reviswed all the books on Amazon and they have switched to agency with the publishers.
Bere is what they look fike on Amazon. Note the disclsimer on each product dedail page below
("This price wag set by the publisher”).

f 1 “We have reviewed all
We-d-ﬁmummmiomnlmuamhmqupm 3

— the books on Amazon

— " and they have switched
. Eddy Cue .

\ ax to agency with the

\‘ — publishers.”
“ontidantial APLEBOOK-000GZ 151

PX-0058 54
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“I wanted to tell you before you read it

David Shanks | oy Jine that we have finally reached an
OPenguin agreement with Amazon on our new
terms of sale....The playing field is now
| i) o
level.”
* ok ok
“Please keep this to yourself until the
announcement.”
l |
Eddy (Cue
> G “Great news and congratulations!!!”
Coniideniin) APLEBOOC-D0O1S0TS
PR-0284 11 P-0284 L L]

PX-0284

55
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“An Unlawful Objective”:

Raise E-Book Prices
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Price Fixing Is lllegal Per Se

“Under the Sherman Act a combination formed for the
purpose and with the effect of raising . . . fixing,
pegging, or stabilizing the price of a commodity in
interstate or foreign commerce is illegal per se . . . .
The anticompetitive potential inherent 1n all price-
fixing agreements justifies their facial invalidation
even 1f procompetitive justifications are offered for
some.”

Arizona v. Maricopa Cnty. Med. Soc., 457 U.S. 332, 346-51 (1982)

57
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Fixed E-Book Prices

EXHIBIT A
Definition:

“List Price, or Lists™|meaus the Publishers suggested retail price for the corresponding
physical book.

L.ist Price | Maximum Customer Price T0%
$20.01-22.00 | §9.99 $7.00
$22.01-24.00 510.99 87.70
$24.01-25.00 $11.99 $8.40
$25.01-27.50 $12.99 $9.10
$27.51-30.00 $14.99 $10.50
$30.01-35.00 $16.99 511.90

$35.01-40.00 $19.99 $14.00

List Price of such New Ffmnse is between 530.01 - $35.00, the Customer Price will be no greater
than $14,99. i

4, For the avoidanpe of doubt, (i) enhanced eBooks where there is a comesponding basic
version made available hersunder: (i) aff cthar eBooks nel idendified above (inchuding, without
tmitation, any sBock with & cerespending hardéover which is not & Mew Relesse; any eBook
with 3 carespending Adult Paperback which has been in print for mone than 12 months and does
ol appear an any paperback NYT Bastseller List any eBook with & cormesponding paperback
which is not &n Aduit Paperback: any sBook whers there 18 no comesponding print boaok, 2nd any
eBook with & comesponging peirt lle with 2 list price over $40,00) and (i} any Other Safas
Content may be priced 4l any Customer Price set by Publishes, provided that Apple does not
have to make such eBogqis or Other Sales Confent availabie i Apple determines the prica is
unreakstic or nod sficlent and under those circumetances Publisher shall be free to maie such
eBock or Other Sales Content avallable elsewhers without ragard to this Agraerment.

5 All Customer Prices shall end in *-.80°.

16cf 18
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Price Caps Functioned as Fixed E-Book Prices

Charlie Redmayne

-
HarperCollins

“[P]rice would be standard across the industry.”

PX-0308

\ Arnaud Nourry
oy

“...the concept of agency agreement is that people all have

g [C]hachette the same prices...”
- . PX-0884 at 164:3-17
T— “Agency 1s anti-price war territory. We don’t need
Or : to compete with other publishers on the price of
chgUH our books.”

PX-0317

Robert McDonaId

S

“Q. And so in other words, sir, after Apple signed its agency
agreements with its MFN and its iBookstore went live, with respect to
the publisher defendants’ titles, i1sn’t it true that the prices were the

same?

9
A. Yes. McDonald Testimony, TT 2361:17-21
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: H Wu_mmmmmwuhmhmmuwmm
Trom: Reldy, Carliys <Carclyn Saidy(3 S ol oot broadly ecross teir ebook acocounts ta retake some méasure of control over the pricing of new releases,
e Peday, Tsmary 29, K50 9200 PM FE-97 Apple’s Stowe Jobs exsentinfly confinmed the plon to the WS1's WaX Mossbeng in & brief vidoo interview.
hm Priviioged and Coulidential: Applo fobigd Ml:x[lzlut hmmmemmmmm
N for $9.99 on the Kindle or Barnes & Noble?™ case.,
i =i nﬂlnmesume. Mhmmnmmmmmrmmmmm

“M ossbmgwn&ereﬁvﬁmtmem should buy a [b]book for $14.99 when -
you can buy one from Amazon for $9.99 on the Kindle or Barnes & Noble?’ A
confident Jobs replies, ‘That won’t be the case.... The prices will be the same.”

Ve, he d sy . Huw ooy iog query, whicl | he far not aosi 30 for thakDc oll, but |

PX-0607
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Publishers Made Clear Their Intent to Price E-Books at the

Top of the Pricing Tiers

“So I left each of those conversations with the clear
impression and assumption that that’s the price we

%

russGrandinetti | could expect...I believe in all cases publishers

Q ) introduced price points like 12.99 or 14.99.”

Grandinetti Testimony, TT 767:12-768:19

“Q. Had they told you what they planned to do with

pricing?

A. Well, during the negotiations, it was pretty clear

Laura Porco

with the pricing tiers that they intended to raise

. 29
prices, yes. Porco Testimony, TT 844:19-25
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Apple Expected that Publishers Would Price at the

Top of the Price Tiers

“Q. And you did give them price tiers that allowed them to price -- to raise their prices
above the 9.99 price point that prevailed in the market for New York Times bestsellers
and new releases at that time; is that correct, sir?
A. That’s correct.

k % %
Q. And it didn’t surprise you either that the publishers were pricing at the caps, did it?
A. No, it did not.
Q. And the reason it didn’t surprise you that the publishers were pricing at the caps was
for the very same reason, because you know they wanted higher prices, correct?
A. That’s correct.
Q. In fact, this wasn't something that only you were aware of? This was something that
Mr. Jobs was aware of as well, correct?

A. Yes. They had expressed they wanted higher prices from us.”

Eddy Cue Cue Testimony, TT 1690:16-20,

1691:4-13
-
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Apple Knew That Retail Prices Would Increase Under Agency

“Q. Mr. Cue, on April 1, 2010 you recognized that the prices for New
York Times bestsellers and new releases went up, correct?

A. That’s correct.

Q. And that wasn’t a surprise to you, was it?

A. It was not.

Q. And the reason it wasn’t a surprise to you was because all of the
publishers had told you during the course of your negotiations that they
had a problem with Amazon’s pricing of New York Times bestsellers
and new releases, correct?

A. That’s correct.”

Eddy Cue Cue Testimony, TT
- 1689:25-1690:10

£
( ¥
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----- Uriginal Message-----
From: Steve Jobs [mailto:sjobs(@apple.com]
Sent; Tue 2/9/2010 11:32 PM

From: e ot <utuecie o To: Sethh Humphrey

227::.:(5::;:5 : Wed, 10 Feb 2010 15:46:51 -0800 Sub_] ect: Rﬁ:

Tow do we stop the publishers from setting their own prices and terms? They own the

g:;;t:ll:c{:zg%::mm the books, not us, They were already rebelling against Amazon before we / 11.'5 'he p ub!ishers that are [‘ais[ng pr]l: = not Apple-

Sent from my iPhone

On Feb 10,2010, a1 2:35 PM, Sethh Humphrey < o :: Sent from my lP]‘l one

Yes, but the change in prices only comes afier your company has let major publishers sat there

onwn prices. Theses puhlishers must realize that they have almost 100% prafit coming in fram these
e-book because no paper is used. There are other fees and such but still, Greed does not beges
mest, even those al the top.

Sethh T. Humphrey
Box 765

> Hello Mr. Jobs. [ don't really expect a reply from this, but here

> goes, [ am a mac and kindle owner. And with Apple strong arming
> Amazon into raising e-book prices, this is detrimental to my reading
>as a college student. You have so much. Wouldn't it be okay for us
Sent fommy Phcne > little guys to have something? If you read this, thanks for your

On Feh 9, 2000, a1 8:31 PM, Sethh Tumphs 1
e > time. Peace.
= Hello Mr. Jabs. [ don't really expect a reply from this, but here }

= goes. 1 am a mac and kindle owner. And with Apple strong arming

= Amazen ino i e-book prices, this is detrimental 1o my reading -
= as a college student. You have so much, Woulda't it be okay for us - S Et hh 'T . ]I Ll. I'ﬂp]‘ll’E}"

rrrrr Original Message——

From: Steve Jobs [mailto-sjnha@apnle oo
Sent: Tue 292010 11:32 PM

Ta: Sethh Humphrey

Subject: Re:

It's the publishers that arc raising prices, not Apple.

= liuke guys wlive suebing? IF you resd this, danks o yow
= time, Peace,

= Sethh T Humphrey
> Box 763

“Q. At this point in time Mr. Jobs knew that the
publishers were going to be raising prices, correct?
A. That’s correct.”

Corfidental APLanomssaauzal Cue Testimony, TT 1692:25-1693:2
PX-0869 /1 PX-0859 TR CA AT AN

PX-0869 64
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Apple Was Indifferent to Consumers

Paying Higher Prices

“Q. You were indifferent as to whether your consumers paid $9.99
for New York Times best sellers and new releases as opposed to
$14.99, correct?

A. For the books that — In the deal that I cut, that’s correct.”

“Q. Isn’t it true, sir, that Apple had made the determination that it
was fine with its consumers paying $14.99 for books that had
previously been available for $9.99, as long as no consumer in the
United States could find that book for less than $14.99?

A. You can — it’s an accurate statement. It’s not the way that I

would have said it, but it’s an accurate statement.”

Cue Testimony, TT 1724:1-
Eddy Cue 5,9-16

&
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“Reasonable Pricing” to Apple

Means Higher Prices to Consumers

“It 1s important to Apple that there be ‘some level of reasonable pricing.” They
feel the only way to get this is for the industry to go to the agency model....”

(Dec. 21, 2009; PX-0540)

“There are several things we have to accomplish in
order to sell ebooks at realistic prices...”

(Eddy Cue, Jan. 4, 2010; PX-0021)

“Our top objective 1s to build a book store that sells books not displays them.
We think our customers will pay a reasonable price (not more than physical or
50-100+% more than existing ebooks) if given the elegant and easy solutions we
are known for.”

(Eddy Cue, Jan. 24, 2010; PX-0569)

Eddy Cue
-

a2 O

66



Case 1:12-cv-02826-DLC Document 297 Filed 06/20/13 Page 68 of 120

Publishers Planned to Raise Prices

Across the Board

Carolyn Reidy

,.{ SIMON &
2t SCHUSTER

“Our eBook prices will be rising — we are planning, for
instance, to sell NY Times bestsellers for $12.99 at all

outlets.”
(PX-0726)

-

Brian Murray

s HarperCollins

“If we just do what Apple suggests — our ebook prices will
go to $14.99 for most books and consumers could scream if
they are no longer available from Amazon and B&N at

$9.99.” (PX-0307)

David Young

[£] hachette

BOOK BROUP

“Q. You also knew that the prices of some of
Hachette’s books would be going up if Hachette
signed the agency agreement, correct?

9 ° b
A. That’s right. Young Testimony, TT 1422:2-1425:5
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“An Unlawful Objective”:

Restrain Retail Price Competition
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From: Redmayne, Charlie

Sent: Friday, January 22, 2010 12:07 PM
To: Murray, Brian (HarperCollins US)
Subject: FW:

From: Redmayne, Charlie
Sent: 22 January 2010 16:34
To: Miller, Jonathan { Newseorp )

Subject:

“The upshot 1s that Apple would control price and
that price would be standard across the industry
meaning that they would be clear to compete 1n the
areas that they are strong: Hardware, Reach,
Experience etc.” |  charlie Redmayne

| have pasted below Brian's ema “

Am avallable at 2.00 EST for they

- HarperCollins

Chartie

' g EXHIBIT
From: Murray, Brian (HarperColiins US) g 4
Sent: Friday, January 22, 2010 11:14 AM | (V2]
To: Carey, Chase { Newscorp ) g =

Subject: Apple S 2 HB
Chase,

I met with Eddy this morning. We did not come to terms with them teday because | don't believe the terms work for us

in the long term.

The major issue for us is that Apple’s contract caps the consumer price that we can set for them but mere importantly
for ALL OTHER PARTNERS. If an author, HarperCollins and B&N think we can charge 51 more than Apple believes is the

IGHLY CONFIDENTIAL HC-TXAG-0008452

PX-0308 o
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Governing Legal Standard

“The critical question here 1s whether . . .
there was a horizontal agreement among
the toy manufacturers, with TRU 1n the
center as the ringmaster, to boycott the

wholesale clubs.”

Toys “R” Us v. FTC, 221 F.3d 928, 934 (7th Cir. 2000)
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Governing Legal Standard

The critical question here 1s whether there
was a

publishers, with Apple in the center as the

ringmaster, to raise e-book prices.
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Horizontal Price Fixing Is Per Se lllegal

“Restraints that are per se unlawful include horizontal agreements
among competitors to fix prices, or to divide markets.”

Horizontal agreements among competitors to fix prices “have
manifestly anticompetitive effects and lack any redeeming virtue.”

Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 886 (2007).
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“Strong Evidence” of Horizontal Agreement

1. Evidence of communication between competitors;

2. Abrupt shift in business practices;

3. Condition that horizontal competitors also agree to go along with
agreement.

PepsiCo, Inc. v. Coca-Cola Co., 315 F.3d 101, 110 (2d Cir. 2002) (citing 7oys “R” Us, 221
F.3d at 932-33, 936-37)
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Publishers Admitted Conversations About Apple Deal

“Q. And 1n your phone call with Mr. Young he told you that
he was much happier because of that meeting, correct?

= Carolyn Reidy A.Yes....
2, gsmons | Q. And by that he meant that he wasn’t going to tell you too
many specifics so as to not spoil the surprise for you,

correct?
A. Correct.” Reidy Testimony, TT 479:25-480:8
— “I think the only thing that I remember was saying
. , to [Ms. Reidy] that we’re probably out. We’re not
OPengum going to go in.”

Shanks Testimony, TT 380:14-22

FSIMON & conversation with regarding revised terms being sent to Amazon
21 SCHUSTER

B Carolyn Reidy “Q. Ms. Reidy, was the individual who you had . . . that
>

Brian Murray of HarperCollins?

A. Yes.” Reidy Testimony, TT 538:11-15
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Publishers Admitted Conversations About Apple Deal

Brian Murray | Mr. Murray called Mr. Sargent and Mr. Young to find

‘: Harpeu;Coﬂins out 1f they had signed agency deals.

Murray Testimony, TT 1006:9-19

John Sargent “Q. And Mr. Murray said, these words or words to this
! effect, HarperCollins 1s out, right?
A. That's correct.

Sargent Testimony, TT 1165:3-13

: “I certainly had a conversation, I remember, with Brian
)| DavidYouns Murray when I told him that we had signed the agreement,
(5] hachette but that was the only conversation I recall having with

Brian about that.”

Young Testimony, TT 1433:21-1434:2
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Calls Between Publisher Defendant CEOs

from December 1, 2009 to January 31, 2010

30 -
Dec. 8, 2009 Jan. 4-5, 2010 Jan. 21-22, 2010
Apple begins Apple sends identical Apple’s f:leadlmes
reaching out to e-mails to publishers for qu)Ilshers to
25 - publishers proposing key terms commit to the deal
(PX-0314) (PX-0021; PX-0473, PX-0476, PX- (PX-0707; PX-0042)
Dec. 15, 2009 0041; PX-0040; PX-0306)
Apple holds initial
i meeting with Big
20 Six publishers
(PX-0262)
= Jan. 11, 2010
O Apple sends draft
ks 15 - contracts to each Jan. 26, 2010
) publisher All five publisher
E (PX-0248; PX-0249; PX- defendants have
S 0285; PX-0322; PX- signed the
= 10 - 0286) agreement
(PX-0005)
5
0 -
1 3 5 7 9 11 13 15 17 19 21 23 25 27 29 31 2 4 6 & 10 12 14 16 18 20 22 24 26 28 30
December 2009 January 2010
PX-0858
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Example of Direct Evidence

Statements by company officers referring to an “understanding

(194

within the industry” on price, and that “‘our competitors are our
friends,’” are evidence of an “explicit agreement to fix prices.”

In re High Fructose Corn Syrup Antitrust Litig., 295 F.3d 651, 662 (7th Cir. 2002)
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Publisher Communications Led to a Shared Objective

“You are probably asking why
we have objected to the $9.99
price if we are not losing
money on the sales, and that’s
because we feel 1t will

ultimately be destructive to

our industry.”

k!

Carolyn Reidy

,,i SIMON &
211 SCHUSTER

(PX-0726)
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Publishers Sought Deal to “Change the Industry”

“In the last three weeks, from a standing start we have
moved to a new business model. We will make less money

oo : .
MACMILLAN on the sale of e books, but we will have a stable and rational

John Sargent

29
market. February 4, 2010, PX-0470

“Yeah we don’t like the Amazon model . . . . I think it really
devalues books and it hurts all the retailers of the hard cover

H Rupert Murdoch books. . .. [A]pple in its agreement with us . . . does allow

@ News Corporation|  fOT @ variety of slight of higher prices. There will be, prices
very much less than the printed copy of books. But still it

will not be fixed in a way that Amazon has been doing it.”
February 2, 2010, PX-0491

FSIMON & Apple was going to change the industry, correct?
1l SCHUSTER A. Yes.”

E Carolyn Reidy “Q. And, Miss Reidy, you believe that doing a deal with
<Y

Reidy Testimony, TT 526:10-12
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The Publishers Sought to “Change the Industry”

“Q. ...Changing the business model for the industry, is something

‘ John Sargent you were very proud of at the time, correct, sir?
fe aa A. Yes.
;_4".. 5 MACMILLAN Q. And you’re proud of it today?
' A. Yes.”

Sargent Testimony, TT 1141:4-9

“Q. And Mr. Nourry strongly believed that Amazon's pricing
pavid Young | policy was a threat not just to Hachette but to the entire U.S.

1 ] hachette publishing industry, correct?
BooKoRoue A. The entire U.S. publishing and book selling industry, yes.”

Young Testimony, TT 1399:4-7

e Q. But you [held back new releases], in part, because you wanted

. | to see the publishing industry move to agency and you wanted to
OPEIlnglIl support that move, correct?

A. It was one of the reasons that we did that.”

Shanks Testimony, TT 365:12-14
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The Move to Agency Was a Dramatic Business Change

“The new policies represented a
radical shift from the industry’s
prior business practices, and the
Court rejected as beyond the
range of probability that such
unanimity of action was
explainable only by chance.”

Toys “R” US, 221 F.3d at 935

“Q. And would you agree
with me that the move from
wholesale to agency was a
very dramatic change for the
eBook publishing in the
United States?

A. Yes.”

Shanks Testimony,
David Shanks ] TT 361:7-16

QPenguin }
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The Move to Agency Was a Dramatic Business Change

Subjocr: Book Publisker Uipdae
Duite: Thas, 21 Jan 2000 170304 -DR00
From: Exkly Cos <xue@apple comt~

Toc Sseve kobs <sjobs@apple comm-
Message-1D: <52556F79-F23C-4A4C-84B2-80EFSESB 384 D@ apple com>

I'm confident we have 2 even though not yet signed. I have given all the others a drop dead of a 1-1
meeting tomorrow morning. They keep chickening out so [ have to give them a real drop dead time
or they won't make up their minds. If I get a no from them then I think you should call them to
make a final amrempt. In the end, they want us and see the opportunity we give them but they're
scared to commit! It less to do with the terms and more about the dramatic business change for
them. If there was anything reasonable for us to give on, I would have called you but the more I talk
to them and learn about their business the better and more fair I think our deal 1s. They just have o
get some balls. Ironically, Carolyn Reidy, CEO from Simon & Schuster, was the first to agree and
she is the toughest, smartest one. She was the first to holdback on Amaron and took a lot of heat
publicly but she know they need o move to succeed.

"% Simon & Schuster

I have a commitment directly from the CEO that she has agreed with the terms. Lawyers from both
sides have agreed there no material issues but there is still wording that they are working on. I am
confident we will get a signature.

45 Penguin

1 have a commitment directly from the CEO that he has agreed with the terms. We are working
with their GC tomorrow to get to a signature but [ can see it running through the weekend. They
don't want to be alone and I told him I believed we would have 4 for launch. I think if we had 2
others [ can still get him to agree. Interestedly, they have the most NYT bestsellers so in some ways
they are losing the most. He isn't a leader but likes what we are doing.

MacMillan

After a long afternoon with their general counsel, we are in agreement on the terms, but the CEQ
and GC have legal congerns guer the price matching, He is going to talk to his outside counsel
tomorrow morning. We need him to sign off because he was one I was counting on! I am meeting
with him at 10:30am to make a final go/no-go decision.

Harper Collins

We have gone through the agreement with their lawyers and can close it but their CEO is backing
away. He is trying to get us drop our split to 10% on new releases and shorten the definition of a
new release to two months. Clearly both of these are non-starrers which he knows. He is concerned
about how he will manage pricing with his other vendors and'or because of the significant amonnt
less they are making on NYT bestseller. He just may not have the guts to do this. I am meeting with
him at 9:30am to make a final go/no-go decision,

Hachette
I'm not sure whether we can get them to the finish line. If I have the others, then they are likely to
come but they have legal concerns over price matching and can't seem to do anything without the
French parent. We have gone through the agreement with their lawyers so we just need the CEO to
Exhitit 36
Cue
Confidential 03/13713 APLEBOOK-00016369

K.
CST, 1pX, cerr

PX-0042 /1 PX-0042 IR

PX-0042

“They keep chickening out . . . .
In the end, they want us and see
the opportunity we give them but
they’re scared to commit! It [sic]
less to do with the terms and

more about the dramatic business

change for them.” Eddy Cue
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Apple in the Center as the Ringmaster
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Example of Direct Evidence

* “[ A]ln admission by an employee of one of the
conspirators.”

In re Text Messaging Antitrust Litig., 630 F.3d 622, 628 (7th Cir. 2010)
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Quid Pro Quo

“So we told the publishers, ‘We’ll

go to the agency model, where

oet onr
AN/ 6\/[« \VA Y%

b

<

ou set the nrice
ou set the price
30%, and yes, the customer pays
a little more, but that’s what you

want anyway.’”

i Watten lsaacsam

|l-':|'|'l.'| than we are, then we can =2l them ar the lowes price boo. 4
they went o Amazon and nad, " You're going to sgn an agency contract

W T 1t ini'.l;llp_ b IVC VoAl the burolks.®

Jobs acknowledied that be was trying to have it both wavs when it
carne to music and books. Plehad refused s ofier the misse onmpa
mes the apency model and allow them toiser ther owne prices. Why?
Hecause he didot have to. Bot with books he did "We wiere not the
F“\nr '||r-:r|||r_ in I!u; ||| |r|ln |I1I1:-||1r\|-._" E1r s!.|||| "r||1.'c:1 I1|r \:-.'I,mhnu 1_1||II
exiutes], what was lsest fisr as wais todo this akida move and endup
'\Al|i1 |1|i RRETWY T ||1|"| ."l|||:| WwWe I1‘|”-.'ll it uﬂ-'

Right afteyNoe iPad Tawnch evenr, Jobs traveled to New York in Febiri-

ary 2010, et with executives in the journahsm busmess. In two
lays hey ert Murdoch, his son lames, and the management of
their s Arthur Sulzherger [ and the top execntives nt

and executives ut Time, Foreume, and other Time
Id dowe: to help quality journalism,”™ he later said

Iogpers for our news. We need real e wiing

are than ever, So Td love o find a way to help

same. e was
The day after described 1o me his thinking
II|I]1IKI]'{k
Amaron sorewed it gy, It pad Faale price Tor soome books, but

started selling them helow coar The jralilishers hated thar—

l!'-l.'l-' !||- .|_||.;E.' 1w ld H:I'-!". r"'-'lr .I|‘1| Lit] || harderver |l|'-1|v'.'L At i.‘"“t
So before "'||.'!1|€' even got on the scene, some bookasellers were starfing
tewithihiokd books from Amezont 50 owe told the rl-||1ii=hl'rl_ We'll go v

the agency el whene you set the poce, wrnd s get our 306, and yes

the customer pays & drktde moee, e gt vwdiat YOIU WAmD ey ® But

we wlso asked for o guorantee that i anvbody else is = !|:'!_.l thie bosalcs

PX-0514

“So they went to Amazon and said, ‘You’re

going to sign an agency contract or we’re

299

not going to give you the books

because of its privacy policy, Apple would not share this information
unless @ customer gave explicit permission to do'so,

[oobs was |l.|ltil.l||.lrh interésted in striking a deal with the New Yerd
Times, which he felt was o great newspaper in danger of declining be

enuse it had not fgared out how o chanee for digital content. “Chne of
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Apple Knowingly Participated in a Horizontal Price-Fixing

Conspiracy

“I'T]he only condition on which each toy
manufacturer would agree to TRU’s demands was 1f
it could be sure 1ts competitors were doing the same
thing. That 1s a horizontal agreement.”

Toys “R” Us, Inc. v. ET.C., 221 F.3d 928, 936 (7th Cir. 2000)
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“We did communicate to publishers that the MFN was
important to the agreement that we were negotiating with
that individual publisher, but also that every materially
significant term would be similar. So things like the 30
percent commission, the MFN, the price caps.”

Moerer Testimony, TT 1308:24-1309:3

q Brian Murray
" sl
- “

“Q. And just so we’re clear, all of the assurances that you
mentioned or that we talked about here, regarding the type of
deal, the MFN, the price cap, and the commission, all of the
assurances came from Apple, correct?

A. That’s my recollection.” _
Murray Testimony, TT 1005:4-8

Carolyn Reidy

SIMON &
. }{ SCHUSTER

“Q. And then you say, ‘We were the last to meet with him (we
planned the meeting for after our meeting with you) and he told us
that what we said to him was exactly what all the other publishers
had said.” So during that conversation, Mr. Moerer informed you of
what the other publishers were saying with respect to the Apple

contract, correct?
A. Yes.” Reidy Testimony, TT 512:6-13 |,
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Assurances as Proof of Agreement

“In both [Interstate Circuit and Toys “R” Us] the
evidence clearly indicated that the defendants would not
have undertaken their common action without reasonable

assurances that all would act in concert.”

In re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 332 (3d Cir. 2010)
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Apple Provided Publishers

Assurances That They Would Not Be Alone

“I just wanted to assure them that they
weren’t going to be alone, so that I would
take the fear away of the Amazon

retribution that they were all atraid of.”

Eddy Cue

Cue Testimony, TT 1758:6-12
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: r:mn,mommm l'm
™ Swgent, Jobm <5l Sarpanimacmlan com>
Sabfocis Re Hpduic:
dwmuiluwd_
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On Jun I3, 2010, ot 330 PR, Sepeat, Joha wroe:
r John Sargent ' -
@ AA “Hey, do you have any more 1n, or still at 3?”
P MACMILLAN
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Eddy Cue
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*-ﬂ
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Apple Assured Each Publisher That It Was Not Alone

Sebject: Re: Annomecement

From: "Rddy Cuc® <con@spplc.com>
Ta: "Shanks, David®* <dsvid shankx@nx penpningromup.com>
Datse  Fri, 23 Jaw 2010 18:54:02 +X000

HopefsRy firky is 5ot m iswwe but if i in 1 will call you st 4prm. X would be & bugs ssisiake 10 woigs

i I we e 3.
-— e 8 m I ““[‘7 nff]f\fﬁ 'pvr\m T f\ﬂf]f\ﬂ Vf\'|‘l "V 1{’1+ Ln‘ e Y 4‘1’\(\
pDavid Shanks _LVL_Y Oracrs irom Lonaon. YOou must nave iiac
QP ; fourth major or we can’t be in the
enguin )
announcement.

Eddy Cue “Hopefully this 1s not an issue but if it 1s I will
(v« call you at 4pm. It would be a huge mistake to
2l miss this if we have 3.”

Exhib® 38

os/s3vas

E, Sclredar
“oriideniinl APLEBOOK-D1274004
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Apple Assured Each Publisher That It Was Not Alone

Thoiwiy- Exkis
TS apphe

PX-0718

Subiect: Dook Publisher Wipdace

Die: Spe, 23 Fon 2040 16:22:27 -0800

tront Eddy Cue <cae@apple com>

Te: Steve Jobs <siobs @applecoms

Mevsuge- 1D: <ZECADBDE-CRTH-1D06- §8F-9D1 C3FCR34C6@ apple cone>
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Negotiations Do Not Disprove a Conspiracy

“A co-conspirator who used his power to guide or direct
other conspirators qualifies as an organizer even though
his control was not absolute. The need to negotiate some
details of the conspiracy with the cartel members also does

29

not strip a defendant of the organizer role . . ..

United States v. Andreas, 216 F.3d 645, 679-80 (7th Cir. 2000)
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Apple Had a Motive to Conspire with the Publishers

* Amazon’s large market share
(Cue Testimony, TT 1827:8-23)

* Apple didn’t want to lose money on new

releases and best-sellers
(Moerer Testimony, TT 1331:25-1332:18)

» Eliminate price competition with Amazon
(PX-0540)
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Concerted Action Required to Move Amazon to Agency

: JohnSargent | “Q. Right. And when you and four of the other large Big Six
e - publishers entered into Apple agency agreements, that was the
% MACMILLAN | point in time when you were able to force Amazon's hand, correct?

A. That was the point in time, correct.”

Q nt Thagtirnany TT
O L 10SUINOLY, 11

“THE COURT: And were you concerned at all about retaliation

| from Amazon if you signed an agency agreement with Apple and
OPengum were the only one to do it?

THE WITNESS: Yes. I was concerned.”

David Shanks

Shanks Testimony, TT 436:5-8

“Q. And the reason that you didn't want to be left out there alone

Y| Carolyn Reidy was because you believed that if Amazon had to deal with all of
<! FIMONS the publishers at once, that made it less likely that Simon &
Schuster would be singled out for retribution, correct?

A. Correct.” Reidy Testimony, TT 542:19-23
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Concerted Action Required to Move Amazon to Agency

“[I]t was highly likely that we would lose ebooks
from those publishers unless we moved to agency
with all of them. If it had only been Macmillan
demanding agency, we would not have negotiated
=== ) anagency contract with them.”

i

Russ Grandinetti

PX-0835 at q 46

- “[1]t had become clear by then that all five of the

&7 s publishers were making this move at the same

pavidNaggar | time and there was no way we could fight them all
together.”

" v

PX-0837 at 9 30
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Apple Is Liable Under the Rule of Reason
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A Quick Look Is Appropriate

Quick-look analysis 1s appropriate where “an observer with even
a rudimentary understanding of economics could conclude that
the arrangements 1n question would have an anticompetitive
effect on customers and markets.”

Cal. Dental Ass'nv. FTC, 526 U.S. 756, 770 (1999)
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“It’s Not Rocket Science”

Weighted Average Ebook Price by Publisher at Amazon
$14 '
Wave 1: Week of April 4, 2010
$12
9 Publisher
= ——Hachette
i $10 ' =—HarperCollins
8 e Macmillan
ﬁ ——Simon & Schuster
Penguin
38 Random House
Non-Majors
$6
Jaﬁ—10 .A;r-w Juk10 Qct-10 Jan-11
Figure 3: The average per unit e-book prices at Amazon of each First Wave Agency
Publisher increased significantly when it switched to agency
Source: Gilbert Direct, p. 51.

“You can do all kinds of statistics, but really, all you need to do is look at the
diagram . . . . Their prices went up and stayed up. So it's not rocket science. You just
have to look at it.”

PX-1105

Gilbert Testimony, TT 1653:9-13,,



Case 1:12-cv-02826-DLC Document 297 Filed 06/20/13 Page 102 of 120

Apple Is Liable Under the Rule of Reason

e

@ Apple’s conduct has had a “substantially harmful
effect on competition.”

Capital Imaging Assocs., P.C. v. Mohawk Valley Med. Assocs., 996 F.2d 537, 546 (2d Cir. 1993)

@ Apple lacks creditable procompetitive justifications.

United States v. Phila. Nat’l Bank, 374 U.S. 321, 370 (1963)

- Any procompetitive benefits could have been
achieved through alternative means.

United States v. Visa U.S.A., Inc., 344 F.3d 229, 238 (2d Cir. 2003)
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Apple Is Liable Under the Rule of Reason

“The use of anticompetitive effects to demonstrate market power
... 1s not limited to ‘quick look’ . . . cases.”

Todd v. Exxon Corp., 275 F.3d 191, 207 (2d Cir. 2001)

Proof of actual detrimental effects “can obviate the need for an
inquiry into market power, which 1s but a surrogate for
detrimental effects.”

FTCv. Ind. Fed’n of Dentists, 476 U.S. 447, 460-61 (1986)
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Because of the Conspiracy Prices Increased and

Output Decreased

 Professor Ashenfelter ran his primary analysis regression on data from six months
before and six months after the implementation of agency. (PX-1097 at 9] 7)

* He controlled for many factors, including retailer, title, month, backlist status, and
the Macmillan “buy button” incident. (PX-1097 at q] 8)

» Relative to Random House, Publisher Defendants’:

* Prices increased 16.8%
e Unit sales decreased 14.5%

PX-1097 103
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Agency Publishers’ Prices Remained Elevated

E-book Price Increases for Agency Publishers, by
Retailer February 2010 to February 2011

Book Category Amazon Barnes & Noble
NYT Bestsellers 40.4% 48.6%
New releases 24.2% 18.1%
Backlist 27.5% 19.2%
Overall 23.9% 19.3%

PX-1105, Table 6
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The Price Increase Was Market Wide

Price Changes of Titles Covered by Tiers Versus Those Not Covered
by Tiers Demonstrate That Tiers Constrained Prices

Amazon Barnes & Noble Sony

Backlist

Before Agency $7.16 $6.84 $8.07

After Agency $8.78 $8.20 $8.43

Percent Change 23% 20% 4%
Hardcover New Release and NYT Bestsellers

Before Agency $10.37 $9.99 $11.31

After Agency $12.28 $11.60 $11.97

Percent Change 18% 16% 6%

Source: Amazon Transactions Data, Bames & Noble Transactions Data, Sony
Transactions Data

105



Case 1:12-cv-02826-DLC Document 297 Filed 06/20/13 Page 107 of 120

The Price Increase Was Market Wide:

The Math Is Simple

* Publisher Defendants accounted for approximately half of the trade e-book market
in the first quarter of 2010. (PX-1105, Table 1)

* Publisher Defendants’ prices increased over 18% for all e-books. (PX-1105, Table
5)

* Random House’s prices were flat. (PX-1105, Table 5)

* Non-agency publishers’ prices barely moved. (PX-1105, Table 5)

* Half of 18% 1s 9%.

There was a 9% price increase 1n the
overall trade e-book market.
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£.9) There Is No Requirement of Market-Wide Price Effects

“['T]he fact that sales on the spot markets were still governed by
some competition 1s of no consequence. For it 1s indisputable that
that competition was restricted through the removal by
respondents of a part of the supply which but for the buying
programs would have been a factor in determining the going
prices on those markets. . . . Any combination which tampers

with price structures 1s engaged in an unlawful activity.”

United States v. Socony-Vacuum Qil Co., 310 U.S. 150, 220-2 (1940)
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The Apple Agency Agreements

Did Not Increase Output

100
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Figure 10: Output shares of defendant publishers, Random House, and non-major publishers
Source: Gilbert Direct, p. 89.

publishers’ share
declined.

PX-1105

“[1]f the Apple agency agreements were stimulating growth, then I would expect to
see some indication of that in the share of the publishers who were operating under
those agreements. And, in fact, I see the opposite.”

Gilbert Testimony, TT 1565:3-7
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Apple Admits the iBookstore Was Not Innovative

“Q. You can’t tell us how many eBook titles came on to the market specifically
because of Apple’s entry in 2010, correct?

A. I can’t at this time.”

“Q. And in fact, even after Apple launched its 1Pad, isn’t it true, sir, that Amazon
offered eBooks with embedded audio and video before Apple did?

A. That’s correct”

“Q. And, in fact, Amazon’s Kindle app for the iPad, the first Kindle app for the
1Pad that came out the day that the iPad launched, the day that the iPad actually
went to market, allowed for choice in customization of fonts; did it not?

A. Correct.”

McDonald Testimony, TT 2331:6-9, 2334:5-8, 2340:25-2341:4
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Apple Admits the iBookstore Was Not Innovative

“Q. So 1sn’t it a fact, sir, that Apple’s sepia feature in iBooks wasn’t an innovation at
all?

A. We didn’t come out with it first, correct.

Q. In fact, Apple just copied it from Amazon, correct?

A. 1 can’t speak to the nature of how we implemented it.

Q. But that’s what the document indicates, sir; does it not?

A. That’s what this document indicates, correct.

Q. And so would you agree with me, sir, that at the very least, the part of your
declaration that talks about changing the color of book pages from white to sepia I

can’t as being an innovation of the iBooks app isn’t entirely accurate?

A. Yes.” McDonald Testimony, TT 2343:20-2344:6
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From Apple’s Opening

“The publishers sign “Demand for agency convinces “The publishers
Apple’s agency a company, Amazon, of the raise prices to
agreements with an futility of continued resistance the price caps by
MFN and price caps” to agency” agreement”
\

BEFORE | n - | AFTER

$12.99.

)

$14.99

“The MFN sharpens “Amazon adopts agency
the publishers’ in circumstances where absent
incentives to demand the Apple MFN it would not
agency from Amazon” have adopted agency”

“All of these links in the chain are required for the government to meet

its burden of proving that Apple participated in a price fixing scheme.”
Apple’s Opening Statement, TT 136:11-23
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From Apple’s Opening

“The publishers sign “Demand for agency convinces “The publishers
Apple’s agency a company, Amazon, of the raise prices to

agreements with an futility of continued resistance the price caps by

MFN and price caps” to agency” agreement”

BEFORE

$12.99.

)

$14.99

“The MFN sharpens “Amazon adopts agency
the publishers’ in circumstances where absent
incentives to demand the Apple MFN it would not
agency from Amazon” have adopted agency”

“All of these links in the chain are required for the government to meet

its burden of proving that Apple participated in a price fixing scheme.”
Apple’s Opening Statement, TT 136:11-23
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From Apple’s Opening

“The publishers sign “Demand for agency convinces “The publishers
Apple’s agency a company, Amazon, of the raise prices to

agreements with an futility of continued resistance the price caps by

MFN and price caps” to agency” agreement”

BEFORE

)

$12.99 — $14.99

“The MFN sharpens “Amazon adopts agency
the publishers’ in circumstances where absent
incentives to demand the Apple MFN it would not
agency from Amazon” have adopted agency”

“All of these links in the chain are required for the government to meet

its burden of proving that Apple participated in a price fixing scheme.”
Apple’s Opening Statement, TT 136:11-23
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From Apple’s Opening

“The publishers sign “Demand for agency convinces “The publishers
Apple’s agency a company, Amazon, of the raise prices to

agreements with an futility of continued resistance the price caps by

MFN and price caps” to agency” agreement”

BEFORE

$12.99.

)

$14.99

“The MFN sharpens “Amazon adopts agency
the publishers’ in circumstances where absent
incentives to demand the Apple MFN it would not
agency from Amazon” have adopted agency”

“All of these links in the chain are required for the government to meet

its burden of proving that Apple participated in a price fixing scheme.”
Apple’s Opening Statement, TT 136:11-23




BEFORE
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From Apple’s Opening

“The publishers sign “Demand for agency convinces “The publishers
Apple’s agency a company, Amazon, of the raise prices to

agreements with an futility of continued resistance the price caps by

MFN and price caps” to agency” agreement”

$12.99.

)

$14.99

“The MFN sharpens “Amazon adopts agency
the publishers’ in circumstances where absent
incentives to demand the Apple MFN it would not
agency from Amazon” have adopted agency”

“All of these links in the chain are required for the government to meet
its burden of proving that Apple participated in a price fixing scheme.”

Apple’s Opening Statement, TT 136:11-23
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From Apple’s Opening

“The publishers sign “Demand for agency convinces “The publishers
Apple’s agency a company, Amazon, of the raise prices to

agreements with an futility of continued resistance the price caps by

MFN and price caps” to agency” agreement”

BEFORE J o

$12.99.

\\ )
>
n
|
m
P

)

$14.99

“The MFN sharpens “Amazon adopts agency
the publishers’ in circumstances where absent
incentives to demand the Apple MFN it would not
agency from Amazon” have adopted agency”

“All of these links in the chain are required for the government to meet

its burden of proving that Apple participated in a price fixing scheme.”
Apple’s Opening Statement, TT 136:11-23
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Purposes of Remedy

* End Apple’s illegal conduct
United States v. Parke, Davis Co., 362 U.S. 29, 48 (1960)

* Restore competition to the marketplace
Int’l Salt Co. v. United States, 332 U.S. 392, 401 (1947)

* Deprive Apple of the benefits of its conspiracy
United States v. Paramount Pictures, Inc., 334 U.S. 131, 171 (1948)

* Prevent reoccurrence
United States v. U.S. Gypsum Co., 340 U.S. 76, 88-89 (1950)

The Court has broad remedial powers to accomplish these purposes.
Int’l Salt, 332 U.S. at 400-01
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Proposed Final Judgment

Prohibited:

* Agency prohibited for two years

* Retail price MFNs prohibited for five years

* Apple prohibited from further antitrust law violations
* Apple prohibited from retaliation or discrimination

Required:

* Antitrust compliance program

e Antitrust training for executives

* Independent monitoring trustee

* Allow third-party booksellers to reinstate hyperlinks to their stores

See Plaintiffs’ Proposed Conclusions of Law (April 26, 2013) at 9 88
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The Government Proved at Trial

Fearing for the future of their “industry,” publishers conspired to raise retail e-book prices; however, their
efforts had proved largely unsuccessful.

Apple wanted to enter the e-book market, but feared that price competition with Amazon, the market leader,
would involve either Apple accepting a lower margin, or no one buying Apple’s books.

The publishers sought a plan from Apple that would solve their “Amazon issue.”

Rather than risk competition on the merits with Amazon, Apple accepted the publishers’ invitation to fix
industry pricing.

To effectuate their common goals, Apple orchestrated a horizontal conspiracy among the publishers to
move the industry to an agency model, which would let the publishers set higher retail prices that they had
agreed upon with Apple.

Each of the publishers, assured of the participation of four other publishers in the conspiracy, threatened
Amazon with the choice of either adopting the agreed-upon terms, or face losing all new release e-books for
seven months.

The conspiracy was effective: Amazon was forced to accept an agency model, e-book prices rose overnight
and significantly, and consumers paid higher prices for e-books.

Rather than accept responsibility for their actions, high-level Apple executives have consistently denied,
under oath, what their normal course business documents make clear: they conspired with the publishers to
raise e-book prices and restrain retail price competition, harming consumers.
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