


Case 1:11-md-02293-DLC   Document 129    Filed 04/13/12   Page 22 of 24

occur "for no other discernible reason" than conspiracy. 550 u.s. at 556 n.4. As discussed 

above, that is not the case here. 

3. The Second Circuit's Starr decision. 

Plaintiffs' Opposition seeks to draw analogies to the Second Circuit's decision in Starr, 

an analogy that does not withstand scrutiny. In Starr, the plaintiffs alleged a conspiracy, 

implemented by two joint ventures, to raise the price of the defendants' digital music to a 

specific price ("a wholesale price floor of about 70 cents per song"), while simultaneously 

restricting output ("to 'restrain the availability and distribution of Intemet Music'''). Starr v. 

Sony BMG Music Entm't, 592 F.3d 314,319 (2d Cir. 2010). 

A key factor animating the Court's conclusion in Starr that the complaint placed the 

allegations of parallel conduct "in a context that raises a suggestion of a preceding agreement, 

not merely parallel conduct that could just as well be independent action," 550 U.S. at 557, is 

the fact that the defendants' action, if they were independent, would lead to decreased revenues 

and thus be completely irrational. The court determined that this constituted a "plus factor" 

suggesting the existence of a conspiracy. Specifically, the court held that, "one industry 

commentator noted that 'nobody in their right mind' would want to use [either of the defendants' 

joint ventures], suggesting that some form of agreement among defendants would have been 

needed to render the enterprises profitable." Starr, 592 F.3d at 324. 

By contrast, as discussed above, the Publisher Defendants each believed that signing an 

agency distribution contract with Apple would, by creating an alternative distribution platform 

and thereby breaking Amazon's monopoly, lead to an increase in sales volume, even if revenues 

per unit might decrease. (See CAC �~�~� 112-114.) Furthermore, as the Complaint alleges 

repeatedly, the Publisher Defendants each individually feared for the future of their industry and 

unilaterally adopted a rational cause of action, even if it meant choosing bad over worse in terms 
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of revenue prospects. (See, e.g., CAC ~~ 3,6, 74.) See In re Ins. Brokerage Antitrust Litig., 618 

F.3d 300, 327-28 (3d Cir. 2010) ("[T]he obvious explanation for each insurer's decision to enter 

into a contingent commission agreement with a broker that was consolidating its pool of insurers 

was that each insurer independently calculated that it would be more profitable to be within the 

pool than without."). Moreover, Plaintiffs' conclusory allegations otherwise are directly 

contradicted not only by the more specific allegations in the Complaint regarding the broad 

distribution capacity that made Apple such an appealing retail outlet (CAC ~~ 112, 114), but also 

by virtue of the admission that Random House, the biggest U.S. trade publisher who is not 

alleged to be part of the conspiracy, made its own independent decision to switch to the agency 

model effective March 1,2011. (CAC ~ 171.) It is not plausible to suggest that a non­

conspiring publisher would have moved to agency selling a year later if it was an economically 

disadvantageous model. 
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CONCLUSION 

For the foregoing reasons, Macmillan, Penguin, and Simon & Schuster respectfully 

request that Plaintiffs' Consolidated Amended Class Action Complaint be dismissed. 
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