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I fhe Supreme Gourt of e Wnited Stutes

Ccroser TERM, 1977

No. 76-1767

NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS,
PETITIONER
.
UXNITED STATES OF AMERICA

O WRIP OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLVMBIA CIRCUIT

BRIEF FOR THE UNITED STATES

OPINIONS DBELOW

The mitial opinion, findings of fact and conclu-
sions of the district court are reported at 389 ¥. Supp.
1193 (J.A. 9928).' The apinion of the distvict court
following this Court’s remand (422 U.S. 1031) for

14,47 refers to the Joint Appendix in the court of appeals,
which is the appendix hercin pursuant to the Court’s order dated
November 7, 1977, “Pet. Br.” refers to Brief for Petitioner. “Pet.
App.© refers to the appendix to the petition. “FP.* refers to the
district court’s findings of fnct adopted from those proposed by ihe
plointiff and *FD.” to the separniely numbered findings ndopted
from those proposed by the defendant.

(1)
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further consideration in light of Goldfarb v. Virginia
State Bar, 421 U.S. 773, is reported at 404 F. Supp.
457 (J.A. 9985). The opinion of the court of appeals
affirming the decision of the-district court but: miodi-
fying its deeree in part (Pet. App. A-2) is reported
at 553 K. 2d 978,
JURISDICTION

The judgment of the court of appeals was entered
on Mareh 14, 1977. The petition for a writ of certio-
yari was filed on June 10, 1977 and granted on Oc-
tober 3, 1977. The jurisdietion of this Court rests on
98 U.S.C. 1254(1).

QUESTIONS PRESENTED

1, Whether a comprehensive ban on competitive
price bidding for engineering services ecollectively
agreed to and enforced by the National Society of
Professional Engineers, violates Section 1 of the
Sherman Aect.

2. Whether the judgment of the district court, en-
joining the Society from taking actions or makig
statements that would have the cffect of perpetuating
its-unlawful ban on competitive price bidding for en-
gineering serviees, 1s consistent with the First
Amendment,.

CONSTITUTIONAL PROVISION AND ETATUTE INVOLVED

The First Amendment provides:
Congress shall make no law * * * abridging
the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and



3

to petition the Government for a redress of
grievances.

Section 1 of the Sherman Act, 26 Stat. 209, as
amended, 15 U.S.C. 1, provides in relevant part:
Every contract, combination in the form of
trust or otherwise, or conspiracy, in restraint
of trade or commerce among the several States,
or with foreign nations, is declared to be
1llegal.
STATEMENT
In this ecivil antitrust suit file¢d by the United States,
the district court inmitially found that petitioner, the
National Society of TProfessionnl Engineers
(“NSPE"), violated Section 1 of the Sherman Act
by combining and conspiring with its members and
various state engineering socicties to eliminate any
form of competitive price bidding in the sale of en-
gineering services by means of Section 11(c) of
NSPE’s Code of Ethies (359 F. Supp. 1193; J.A.
9928-9973). Section 11(c), on its face and as prac-
tically applied and enforced, comprehensively bans
any form of price competition that permits a pros-
pective client to compare prices for engineering serv-
1ces prior to selection of an cngineer.® It provides
FP. 26; J.A. 9951) :

*The complaint, filed in December 1972, allesed that the mem-
bers of NSPE agree to abide by this provision and that NSPE
and its members enforce the bidding bau (J.A. 13). The complaint
asked for declaratory and injunctive velief ngainst the continued
promulgation and enforcement of the bidding Lan {(J.A. 14-13).

In tts answer, NSPJ edmitted adopting and publishing Section
11{c), but denied all liability (J.A.16-24).

The parties engaged in extensive discovery prior to trial. During
the fire-day trial, NSPE ¢alled five witnesses (J.A. 1597, 1682,

233 14—75—02
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. Section 11—The Engincer will not compete
unfairly with another engincer hy attempting
to obtain employment ov "advancement or
professional  engagements. by  competitive
bidding. . ..

5t H L . 3 +*

He shall not solicit ov submit engineering
proposals on the basis of competitive bidding.
Competitive bidding for professional engineer-
ing services is defined as the formal o in-
formal submission, or rveceipt, of verbal or
written estimates of cost or proposals In terms
of dollars, man days of work requived, percent-
age of construction cost, or any other nicasuve
of compensation wheveby the prospective chent
may eompare enginesring services ol a price
hasis prior to the time that one engineer, or one
enginecring organization, has heen selected for
negotintions. The disclosure of recommended
fee schedules prepared by various engineering
societies 1s not considered to constitute com-
petitive bidding. An Engineer requested to sub-
mit a fee proposal or bid prior to the selection
of an engincer or firm subject to the negotia-
tion of a satisfactory contract, shall attempt to
have the procednre changed to eonform to ethi-
‘cal practices, but if not successful he' shall
withdraw from consideration for the proposed

1741, 1958, 2318) and the government ealled three (J.AL 2049, 2149,
2210}, The witnesses testified ahout the natnre of professional
engineering and the nature, operation and enforcement of NSPE'S
ban on vompetitive bildding, In addition to the testimony at trial,
NSPE introduced depositions of twelve mdividuals (J.A. 27-
1528). and both the govermnent and NSPE sulmitted volumimons
documentary evudence. '
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work. These principles shall be apphied by the
Epgineer in obtaining the services of othee
professionals.

While NSPE‘s direct appeal 1o this Court was
pending, Goldfard v. Virginia State Bar, 421 U8,
773, was decided. The Court then vacated the district
court’s judgment. in this case and remanded for fur-
ther consideration in light of Geldfard (J.A. 9981).
422 U.S. 1031. Upon reconsideration, the distriet conrt
held that Goldfarl supported its analysis and reaf-
fimmed its prior decizion (404 F. Supp. 457; J.A.
9985-9990). The court of appeals affirmed the district
court’s findings of fact and conclusions of law and
modified the judgment in one respect (555 F. 2d 97S;
Pet. App. A-2-—A-13) (see pp. 2931, aufra).
The facts ave set forth in the distvict court’s initial
findings, 69 of which were adopted with modifications
from those proposed by the government (FP. 1-6Y,
- JLAL 9944-9964), and 56 from those proposed by
NSPE (FD. 1-56, J.A. 9964-9972).

I. NSPE'S BAX ON PRICE COMPETITION

AL NEPE AND TILE NATORE OF ENXQINEERING SERVICES

XNSPE is an organization formed to promote the
economic, professional and social interests of engi-
neers (FP. 3, J.A. 9944). It is incorporated and has
affilinted state sociehes and local chapters in every
state and territory; a person who joins NSPE simul-
taneous!ty joins the appropriate state society and local
chapter (FD. 11, 12, J.A. 9965).* NSPE has approxi-

*The converse is also troe: an engineer who joins a state society
automatically becomes a member of N3SPE (EFD. 12, J_ A, 9963).
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mately 69,000 mcembers, 55,000 of whom are registered
under the laws of the several states (FP. 2, J.A.
0944).

Approximately 12,000 NSPE members ave consult-
ing engineers who provide services for a fee (FI. 4,
19, J.A. 9945, 9949).* Consulting engincers are em-
ployed by or opervate engineering firms that vary in
size from one-man firms to publicly held corporations
which actively market and promote their services na-
tionwide (FI. 9, 18, 19, 20, J.A. 9946, 4948-9949).°
mome engineermy firms are affiliated with or owned
by architectural firms or by other corporations en-
gaged in allied or related fields, such as construetion,
management and real estate development, and tlese
relationships may result in a very large group of
firms controlled by a holding company (I'l. 23, J.A.
9950). The majority of consulting engineers are in

The Board of Directors of the national soviety 18 comprised of
representatives of the 5t aflitinted state societies, wlho have voting
power in proportion to the size of the mentbership of the state
society (J.A. 1753-1754, 2404-2405).

‘ There are approxtmately 325000 registered professional engi-
neers in Aunerica; roughly half are consulting engincers (FFI2. 7,
J.AL 0045-9046: FD. 10, J. A, 99G5).

¢ Although 60 percent of engineering firms employ fewer than
five enginecrs (17D, 6, J.A, 9965}, larmer firms zecount for a sub-
stantial part of total engineering revenunes. Fov example, in 1972
the 438 Iargest architectural-engineering design firmes accounted
for approximately $2.2 biliion in fees (FI. 17, J.AL 948). See also
FP. 21, JA. 9049,

In addition, there are several large “destgn/construct” firms,
which construct projects in addition to doing consulting engincer-
ing; the 62 largest design/construct firms in 1972 received con-
tracts tolalling $26 billion (I'P. 24, J.A. 0950).
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practice in five broad areas of engineering (eivil,
mechanical, electrical, chemical, and mining) and may
confine their practice to more specialized areas within
these categories (FP. 7, J.A. 99H45-9946; FD. 4, 9964—
9965).

Engineering services ave necessary to the stndy, de-
sign, and econstruction of all types of structures.
“These services include pre-feasibility studies, feasi-
bility studies, planning, preliminary studies, the prep-
aration of drawings, plans, designs, specifications, cost
estimates, manuals and reports, consultations, surveys,
and inspection. Engineering firms also provide various
related services such as soil horing and survering, re-
production of drawings and specifications, economic
and financial surveys and data processing, both for
other engineers and governmental or commercial
chients” (FP. 11, J.A. 9946-9947). “On occasion, engi-
neering firms sell non-engineering related serviees
such as computer services” (FP. 23, J.A. 9950).

The dollar value of those zervices is substantial
(FP. 19, J.A. 9949). Engineers, usually in conjunction
with architects, work on projects worth many billions
of dollars. Engineering fees alone amount to 5 to &

percent of total conziruction costs, and architect-engi-
neer fees annually total around $4.7 billion (FP. 16,

17, J.A. 9948).

“AMany engineering firms actively market and pro-
mote the sale of their services to prospective clients
(FP. 20, J.A. 999). Some firms employ marketing
specialists and business developmeni personnel who
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scek contaets with individuals, firms and government
agencies that might be potential sources. of business.
Firms distribute promotional hrochures to prospective
clients deseribing their operations, past work, capa-
bilities and personnel (FI2, 20, JLAL 9949).°

1t TIIE onIGLIN OF TIIE BAN D!\'Il__fU."bIl"l-'.'l'[TI\'E RIDDING

NSPE’s ban against competitive bidding has a
lengthy history; it developed from the organization’s
Rules of Professional Conduet and Canons of Kthics.’
These rules and canons express two principal ideas:
;that it 1s generally possible for an cngineer hefore
being hired to inform clients of the cost of his pro-
posed services; and that it is undesirable for him to
do so.

. For example, former Rule 50, adopted in 1957, ex-
pressly provided that hefore being hired the engineex
“should set forth in detail the work he proposes to
accomplish” when asked for such a proposal (J.A.

© »Examples of these promotionul brochures ave reproduced at
J.A. S443 8040, 90970889,

T NSPI formulated and adopted the Rides of Professional Con-
duct. The Canons of Ethics were formulated by the Engineers
Couneil for Professional Development, o federation of enginecring
societies concerned with development of rules of ethies, and NSPE
adhered to them (JLA. 6241, TIT4, T184, 1833-1834, 1837-183S,
1842). '
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7182).% Tt waed the engineer to avoid, “if possthle,”
a “statement of monetary remuneration expected” for
the job. The rule advised bim that if “such a state-
ment he deemed pecessary,” he should submit a bid
““equal to or more than the fees recommended as mini-
tmum for the particular type of service required, as
established by fee schedules * * *. If no area-wide
fee schedule was available, NSPHE told its members
that it was ethical to price the job “equal to actual
cost plus overhead plus a reasonable profit” (J.A.
7182).°

In 1961, NSPR amended the Rules to narrow the
circumstances in which an engineer ethically could
inform a prospective client of his charges. Rule 50,
which had previously allowed price quotations where
“such a statement be deemed necessary” (J.A. 7T152).
was changed to permit such information only
“fs]hould the owner insist” (J.A. G380, 6382).
Similarly, Rule 50 provided that any price quotation
must be limited to “the recognized professional society

% Rule 50 nlzo provided that it is ethical for engineers to solicit
clients “in the form of a letter or a brochure™ advertising the firm’s
qualifications and past accomplishroents {(J.A. 7182).

9 Section 26 of the Canans provided : “[The Engincer] will not
compete with another engineer on the basis of charres for work
by underbidding, through reducing his normal fees after having
been inforined of the charges named by the other? (J A, 7182),
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fee schedile for the particular type of scrvice re-
quired in the * * *area * * *7 (J.A. 6380, 6382)."

T September 1963, the Engineers Council revised
its Camoms of Ethicés and adopted a provision which
permitted eompétitive bidding for professional serv-
ices when competition is not based on price alone
(J.A. 6243)." That Canon provided that an engineer

. will not invite or submit price proposals for
professional services, wbieh require creative
intellectual effort, on a hasgis that constitutes
éom])etition on price alone. Due regard should
he given to all professional aspects of the en-
©gagement [J.A. 6239, 6243].

NSPE adopted its present Code of Ethies in 1964
During the deliberations, the NSPE Ethical Practices
Committee * recommiended against the adoption of
the Engineers Council Cauon as not being a sufficiently
colprehensive prohibition upon price competition for

1¢ Rule + was alzo amended to provide that an “engineer who
13 regquested to gubmit a competitive bid to an owner or a goverii-
mental boldy should remove himself from consideration for the
proposed work” (J.AL G382 compare J..\. 7182).

After NSPE amended Rules 49 and 30, the Society’s Board of
Ethical Review ("BER™) is=ued an opinion bascd on them, BER
Cage 60-2 (J.A. 2064 ; compare J. A, 63580).

The provision in IRlule 30 stating that solicitation on other than a
fee basis is cthical remained unchanged.

1 This provision. Canon 3.7, was adopted by the American In-
stitute of Mining, Metallurgical, and Petrolenm Engineers, and
the American Society of Heating, Refrigeration und Alr Condi-
tioning Engineers (J.A. 6242).

12 The Etlucal Practices Committee is the officin]l NSPE body
whicl studies and reviews NSPE's ethical standards and recom-
mends revisions of the NSPE Code of Eilvicsitnd professional pol-
icies to the Board of Directors (J.A. 2508, 1766-1768).
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engineering services (J.A. 6242-6245). As a result of
this recommendation and the overwhelming support
of XSPE membhers who commented on the proposal,
the XSPE Board of Directors adopted Section 11(c)
in July 1964 (J.A. 6242-6245, 6263, 6487).

C. TTIE SCOFPE AND OPFRATION OF THE BaXN OX COMFYETITIVE BLDDING

The district court found that for most of the period
eharged i the complaint (July 1966 to July 1972},
the ban applied “ ‘to all services provided by a pro-
fessional engwneering firm’ ¥ (FP. 28, J.A. 9952). In
1966, the NSPE Board of Directors adopted Pro-
fessional Policy 10-F," which so provided (J.A. 5766,

13 XSPE Professionsl Policies are adopted by its Board of Di-
rectors, usually upon recommendation of the Ethical Practices
Committee, and constitute guidelines to supplement and define the
Code of Ethics for the conduct of its members and their firms
(J_A_ 7S5-786, 2508, 1766-1765).

Professional Policy 10-F supplemented a 1962 Board of Ethical
Review opinion that Rules 48 to 51 and Canon 26 do not apply to
research and development contracts (¥R & D) (J.A. 2599-2600).
The Board of Ethical Review reconsidered the R & 1D question in
1971. At first, an opinion was dmfted to permit engineers to sub-
mit price proposals for 1 & D and study contracts (J.A. 5727-
5732). One BER member opposed this on the ground that such
a retreat from NSPE’s total opposition to price compebition for
engineering services was inadvisable becauss “we must not give
an inch, * * * if wa do the bid boys will take another inch, then
another * * * to cave in to allow firms to bid for anything will
ruin our chnnces for corrective legislation, prejudice our situation
with the Government Procurement Commission * * *# (J.A.
5733). BER approved s revised:opinion that made it uncthieal
for an engineer to submit a prico proposal for nondesigm study
contracts (J.A. 5734-57386).

233-314—75—3
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7273). The district court found that NSPE’s purpose
in adopting that -all-encompassing policy was  to
““make it clear heyond all doubt that NST’TE opposes
competitive hidding by engineers in private practice
for any service performed hy an engineer or firm in
private practice’ and to avoid suggesting *loopholes’ to
the membership” (FP. 28, J.A. 9952, 5766). NSPE
imterpreted Policy 10-I" as prolibiting bidding for
blue-printing services and for the lease of spare com-
puter time, as well as for surveyring, drafting and soil
testing scrvices (J.A. G282-6284, 6442, 6579, G586,
5862)., NPSE’s General Counsel advised its menibers
that
if a firm wishes to engage in a scervice which re-
quires competitive bids it should do so through
an  organization with a  different name and
identification not implying that it is a consult-
ing ongineering firm. This would apply, for
example, if a firm wished to do a research and
development job for the Government, which
requires price sulmissions prior to seleetion of
the contractor [J.A. G445].

In July 1972, NSPE revised its interpretation of
the seope of the hidding ban to exclude work invelv-
ing “special studies” or rescarch and developuent
(“R & D7)"™ In the late 1960s and carly 1970s
demand by state and federal governments for special
stndies of a research and development nature in-
creased rapidly. This increase appearcd likely to

14 The revised interpretation of Section 11(e¢) is set forth in
Professional Policy 10-G (J.A. 2445),
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continue, Such R & D work was financially attrac-
tive, not just to engineering firms but also to non-
architectural-engineering (*‘non-A-E*) firms, such as
research institutions, management consulfants, and
industrial firms that wanted snch business and were
aceustomed to bidding for their work (J.A. 5738).

NSPE found itself in a dilemma. On the one hand,
NSPE and other A-E societies recognized that they
would either have to revise their comprehensive ban
on competitive bidding to meet competition from non-
A-E firms or “abdicate’’ the whole R & D field to
those firms (J.A. 5737, 5741 ; see also 6530-6331, 6263,
2075-2079). Ther also realized that “[i]f A-E's ahdi-
eate the ‘Special Studies’ field, the non-A-E’s handling
that field will soon extensively invade the ‘Conven-
tional Servieces’ field” (J.A. 3741). On the other hand,
NSPE believed that “[o]f all classes of work, * * *
R&D is the least appropriate for hidding, By the very
nature of it, it doesn’t have a real definite outline, a
well-defined Deginning and end * * *¥ (J.A. 6331;
see also, J.A. 5739, 18741875, 2019, 2068-2070, 2075,
2081-2082, 2178-2179).

The principal NSPE study of whether Section 11
{c¢) should prohibit price proposals for R & D work
contrasted the routine, repetitive nature of engineer-
ing services with the unique, difficult nature of R & D
projects (J.A. 5739).* Nevertheless; NSPE in the

13 The study showed thnt, “[i)n the case of special studies, the

seope, level of effort, required approach, and necessary steps are
unique to each project and do not follow a general pattern.” The
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face of the threat of competition from non-A-E firms,

1vsulved 1ts dllemma by revising its ban on competl—

tive bidding to e\clude the R & D area (JA 244:)
5137, 5"48—5749)

D THE SWEREPING CHANACTER OF THE BAN ON CD:\TPET]'I'I.VE BIDDING

Under "the revision of July 1972, Section 11{e)
covers all “plufessmnal services asfociated with the
study,design ahd construction of real property im-
provements * * *”' (FD. 56, J.A. §572). These serv-
ices are defined broadly to include “pre-feasihility and
feasibility studies, comprchensive and general plan-
ning, prelininary ‘studies, preparation of drawings,
plans, * designs, specifications, cost estimates, other
studies and preparation of manuals and reports, con-
sultations, performance of surveys, inspection and
development related to the preceding categones”
(FD. 56, J.A. 9972).

Section 11{c) applies no matter how simple the
project, how expert the purchaser, or how thoroughly
the engineer hias heen able to study the project before
quoting a price. The han applies even though NSPE
has ruled that after selection, enginecrs may charge
less than state society schedule of minimum fees for

study recognized that in contrast, “[c]Jonventional services usually
apply to customary types of assignments” and “[n]ormally there
have been significant-numbers of other similar projects so that the
required scope of effort, approach, and necessary steps are gen-
erally kmown® (J.A. 5739). NSPE distributed this study to sev-
eral national A-FE societies, to all members of NSPE’s-Board of
Ethical Review and to numerous NSPE officials’in connection with
their consideration of the R & D bid problem (J.A, r746 5747~
5748, 6432, 6439, 6441, 1353).
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work that is so repetitive that it “permits him [the
engineer] to use the same design as had heen used
in a previous project” (FP. 41, J.A. 9955). |

Typically there have been substantial numbers of
similar projects in which the ‘“‘scope of effort, ap-
proach and necessary steps” are known to the en-
gineer (J.A. 5739, 1722, 1881~1882.) *

Although NSPE recogmizes that engineering cus-
tomers include persons with technical sophistication
(J.A. 5739), the district eowrt found that Section
11{c) bhars even clients who are engineers from solicit-
ing price information (FP. 30, J.A. 9953).”

Under Section 11(c¢) no fee information that ean
be compared to that of another engineer may he given
to any prospective clieni. This includes any cost
estimates or other proposals in terms of dollars,
man days of work required, or percentage of con-
struetion cost” (J.A. 9939). The sole exception is

*In a study prepared for the Committee on Federal Procure-
ment of Architect-Engineer Services (COFPAES) to consider
the effect on engineers of increasing compelition from non-engi-
neers for specinl studies or research and development projects, it
wos recognized that for more traditionnl services “[n}ormally
there have been significant numbers of other similar projects zo
that the required scope of effort, npproach, and necessary steps are
generally known. Because of thiz, published fee guides have been
prepared in forms such as ASCE [American Society of Civil En-
gineers] Manual 45. Conventional services are usually nol a prob-
lem from the standpoint of competitive bidding, becanse it is pos-
sible for the client to refer to the fee pnides for an idea of the level
of effort or range of cost for the A-E [architeet-engineer] services.
[J.A. 5739]).%

' Saction 11(c) expressly prohibits engineers from requesting,
as well as providing, priceinformation (FP. 30, J.A. 9933).
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the provision m Section 11(c) that provides that
members may disclose “recommended fec schedules

prepared hy various engineering societies * ¥ *7

(Seetion 11(e), T2 26, J.A. 9951).

Deviations from the fees set forth in state or loeal
fee schedules violate Section 9(b) of the Code
(FD. 31, 32, 39. 40, J.A. 9953, 9955). Scetion 9(h)
provides:

Section 9—The Engineer will uphold the prin-
ciple of appropriate and adegquate compensation
for those engaged in engineering work .. ..

h. He will not nndertake work at a fee or
salary below the aecepted standards of the pro-
fession in the arvea [P, 39, J.A. 9955]."

Sections 11(¢) and 9(h) together allow the prospec-
tive clhient only such price information as he ean

5 In addition to Section 9(h) of the Code, NSI'E has promaoted
the use of fee schedules nits Guide for Professional Engincer's
Services, The Guide provides: *The reeommended fees for me-
chanical and electrival enginecring services rendered for Archi-
tects and other Engineers should be as {ollows: When an Engi-
neer furnishes service to another Engineer or an Arvchitect the fee
for such services should reflect the aceeptable fre for the aren in
which the service is rendered. Where State minimuam fee schedules
are availlable, these should be uzed [F.A. 540017 The Guide states
that even fees for reproducing documents ure fo be based on the
state society’s fee schedule, Where the cost of reproducing docu-
ments is Lborne by the mechanical or clectrical cugineer, #his fee
should not. be Jess than 85% of the fee received by the Prime De-
sign Professional * * *7 (JJ.A, 5400). This percentage is. in turn
“hased on the assumption that the prinecipal Design Professional’s
fea complies with the minimum recommended fee schedule of his
particular professional group”™ (1AL 54903, The NSPE Guide eon-
tains a list of state fee schedules and addresses where copies can be
abtuined (.ILA. 5493). Contrast Pet, Br, 40, n. 182,
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glean from the “uniformly regular fee schednle” pre-
pared by the state society (J.A. 9940)."

Should a client persist in requesting a price other
than the state or local society’s fee schedule prior to
the start of negotiations, Section 11(c¢) requires that
the engineer ““withdraw from consideration for the
proposed work” (FP. 26, 30, J.A. 9951, 9952-9953).
Thus, the prospective purchaser of cngineering serv-
ices must select one engineering firm with whom to
negotiate, solely on the basis of background and repu-
tation and, except for the statc or loeal society’s
reecommented fee schedule, in ignorance of the cost of
those services (J.A. 9930; FD. 45, J.A. 9970).

E. XFPE'S ENFORCEMENT OF THE BAN ON COMPETTIIVE BRIDIING

1. The distriet court found that the provisions of the
Code of Ethics are “binding rules enforced by NSPE
and its state societies” (F'P, 52, J.A. 9939). Apparent
violafions of the Code are usually referred to the state
society that has primary responsibility for disciplin-
ing members for ethical violations (¥FP. 52, J.A.
9959-9960; FD. 34, J.A. 9968). Provisions in the con-
stitufions of NSPE and ifs state societies promde for
censure, suspension, and expulsion for viclations of
the Code, and any such action by a state society auto-

*® The district court. stnted that the legnlity of the fee schedules
was not an issue in this caze, but that “insofar az the use of fee
schedules by defendant’s members might affect the impact which
Sec. 11(¢) has on trade and commerce, an inquiry into their pro-
motion and enforcement by defendant is plainly relevant™ (J.A.
9940 n. 3).
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matically applies at the national and local levels of

-the NSPE organization as well (FP 32, J.A. 9959
9960). : - .
A determination that an engineer has viclated:the
Code not-only can result in NSPE or state society
sanetions; but generally is damaging to the engineer’s
‘professional standing ‘(FP: 52, 55, J.A. 9959, 9960).
Engineers are concerned . ghout their reputations
among their colleagues and generally seek to conduct
their work in accordance Wlth the Code (FD. 37, J.A.
9969)- "

NSPE also recommends procedures to be followed
by state societies when charges of unethical eonduct
are filed against an NSPE membher at the state society
level (FP. 53, J.A. 9960). These include proeedures
for interstate cooperation by state societies "in in-
stances ‘where alleged misconduct oceurs in one state
by members of another state society (FP. 53, J.A.
9960). Although NSPIE does not have the power to
compel an affiliated state society to take any action—
although 1t may withdraw the statc society’s charter
of affiliation—the national society’s suggested proce-
dures represent the typical disciplinary praetices of
the state socwtles (FP. 53, J.A. 9960; FD, 13 lo
J. A 9966) -

2. NSPE has piomoted and coordinated ‘the en-
forcement.of Section 11(c). of its Code of Ethics by its
state societies (I'P. 56, J.A. 9960). An example related
to the. construction of the Tri-State Airport in West
Virginia. Tri-State ‘Airport Authority in Huntington,



19

West Virginia, solicited proposals from enginecring
firms for an airport runway extension project (FP.
56, J.A, 9960-9961). The Authority initially chose one
firm by the traditional selection process, but it viewed
the $500,000 fee quoted by the firm as excessive. It
then reqnested price proposals from five irms selected
as best qualified. Three of them submitted fee -pro-
posals (FP. 56, J.A. 9960-9361). :

Several of the engineering firms that had been in-
volved inifially brought the request for price pro-
posals to the attention of the West Virginia Society
of Professional Engineers, which in turn relayed the
complaints to the chairman of the Professional Engi-
neers in Private Practice division (“PEPP”) of
XNSPE (FTX. 57, J.A. 9961).* The PEPP chairman
sent telegrams to each of the five engineering firms,
reminding them that there were “[v]alid reasons in
addition to Code of Ethics, for refusing to enter into
competitive bidding” and “[s]trongly” wrging them to
withdraw (FP. 58, J.A. 9961)." He also wired the
president of the Tri-State Airport Authority, asking
that he withdraw the request for fee proposals (FP.
38, J-A. 9961).

As a result of the telegram, one of the engineering
firms withdrew its fee estimate and notiied NSPE of
its action (FP. 59, JA. 9962). The Authority subse-

= PEPP is a division of NSPE which is devoted to serving the
interests of consulting engineers (J.A. 6948).

*1 The telegram also pointed ont that participation weakens the
position of NSPE/PEPP in an effort to halt use of competitive
bidding procedures by federal agencies (FP. 58, J.A. 9961).

23— 75—
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quently. awarded the contraet to a firm ihich had
quoted a $300,000 maximum fee, thus reducing its
engineering cost by $200,000 (FP. 61, J.A. $962).

On January 12, 1972, the PEPP Board of Gover-
nors directed the PEPP Executive Board to investi-
gate the Tri-State Airport incident “ ‘and take appro-
priate action thereon on bhehalf of NSPE/PEPP
(FP. 62, J.A. 9962). PEPP's chairman called a
special meeting of national dirvectors and presidents
of member societies in the Tour states in which the
firms suspected of having subnutted priee proposals
were located (FP. 62, J.A. 9962). At this mecting, the
chairman indicated that NSPE expected the state
soclcties to entorce the NSPE Code (IFP. 63, J.A.
9962).

It was decided that PEPP would coordinate an
investigation of the incident hy holding & hearing with
five firms and their state societies (P, 63, J.A. 9962).
NSPE. officials believed the investigations would
“‘demonstrate to all observers that we can and will
keep our own house in order’ and that if no action
were taken at this time ‘the situation will e¢rop up
- again and again’ ¥ (FP. 65, J.A. 9963). The NSPI
membership was to be advised of this investigation
“‘so that all of the members of the Society * * *
recognize that we intend to enforce our code of ethies
when cases are brought to our attention” 7 (FP. 64,
J.A. 9963). _ _

At the bearing, the firms were questioned about
their participation in the Authority's selection proce-
dure and at the conclusion the state socicties were
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advised that any action against the individual firms
was their responsibility (FP. 66, J.A. 9963-9964). At
least three NSPE state socicties conducted further
investigations (FP. 66, J.A. 9964)."

3. NSPE organized its members in a successful
attempt to frustrate an experimental and limited com-
petitive bidding program by one of the most soplns-
ticated purchasers of engiheering services, the Tinited
States Department of Defense. The court of appeals
summarized the distriet court’s findings conecrning
these efforts as follows:

® * * [Plrequalified engineering firms were
invifed to submit fwo sealed envelopes sep-
arately containing a technical proposal and a
non-binding price estimate. The technical pro-
posals were to be opened and evaluated hy a

** The district court recoguized that this was but one example
of NSIPE’s enforcement activity (EP. 36, J.A. 9960). Other in-
stances of NSPE enforcement activily in conjunction with its
stante societics included its activitics to prevent competitive bidding
for the following engincering projects: a bridge project for the
Mississippi River Bridge Authority (J.A. 6104-6111) ; a sewage
treatment facility in Fall River, Massachusetts (J.A. §156-5160) :
o feasibility study for sewnge, water and storm drainage facilities
in Calhourr County, Michizan (J.A. 6173-6150) ; an electrical en-
ineering study for the Lyons, New Jersey, Veterans Administra-
tion Hogpital (J.A. §222-6228); water and sewer projecis for
Northampton and Halifax Counties in North Carolina (J.A. 6161-
6163) ; engineering services for modernization of the water treat-
ment facitity in Ellwood City, Pennsylvanin (J.A. 6150-6133,
18841583, 1890-1892) ; an enginearing project for the New York
Metropolitan Trapsit Authonty (J.A. 6112-6125, G127-G133,
6138) ; and a mine water drainage project for Harrison County
Water Improvement Group (J.A. 6201-6202, 62046221, 1556
1887, 1880-1591),
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Selectmn boald on the basis of their techhical
'competence Then the envelopes containing: the
‘price estimates were to be opened and a’deter-

mination made as to whether price- consider-

" " ations warranted a change in the ratings of the
proposals. - The test procedurc was to be con-
- dueted for a period of only onc year, and in
only two mllltal v construction districts. De-
spite the relative sophistieation of the pur-

. chasm the extensive proy ision for consideration
of fﬂbtl}lb other than price, and the limited na-
ture of this experinient, the Socicty advised its
members that the DOD test procedure was un-
ethical and urged them not to submit price in-
formation. As a result, the Department of

Defense was unable to obtain price proposals
under the test procedure [Pet. App. A-9 - A-
10; see also F1?, 46-51, J.A. 9957-9959]."

F. THE ECONOMIC IP'URPOSE OF THE DAN

The economic purpose of the han was revealed in
NSPE’s promotional program to restiict price com-
petition. In 1966, NSPE instituted a program to eda-
cate all professional engineers about the evils of
competitive bidding (FP. 33, 34, J.A, 9953). As part
of this effort, members of NSPE’s PEPP section
gave speeches telling NSPE members that “price com-
petition could only result in the lowering of engmeer—
ing fees™ (FP. 35, J.A. 9953).

NSPE also prepaled and distrihufted pamphlets on
competitive bidding to its members and to purchas-
ers of engineering services (FP. 34, 36, 37, J.A. 9953~
9955). NSPE’s General Counsel and Director of
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Professional Services advised that in preparing the
pamphlet directed to engineers in private practice,
NSPE “should try to have it emphasize the pocket-
book interests of the consultant by pointing out that
in the long run he reduces his own fee capabilify by
bidding * * ** (J.A. 6300). The General Counsel was
of the view that NSPE would have “more impact
through the ‘selfish’ approach’ (J.A. 6300). The pan-
phlet distributed to engineers in private practice
warned them that “[s]ome firms have already heen
forced out of business due to financial failure caused
by competitive bidding” (J.A. 6304; FP. 36, J.A.
9954).

The purpose of the ban also was shown hy the pro-
mulgation and repeal of an amendment to Section
11(c) kmown as the “When-in-Rome” clause (J.A.
6487). In July 1966, NSPE amended Section 11(c)
to permit members to submit competitive price pro-
posals for engineering work in foreign countries where
such proposals were required in order to be considered
for the work. This amendment® was adopted at the
request of NSPE’s Professional Engineers in Private
Practice (“PEPP") section in order to “reflect a

= The clause reads: “When engaged in work in foreign coun-
tries in which the practice is to require the submission of tenders
or bids for engineering services, the Engineer shall make every
rensonable effort to seek o change in the procedure in accordance
with this section, but if this is not sucressful the Engrineer may
submit tenders or hids a5 required by the laws, regulations or prac-
lices of the foreign country [J.A. 6487].7

The American Society of Givil Engineers (*ASCE") had a
similar exception in its Code of Ethics (J.A, 401-402).
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realistic problem’ and permit United States engineer-
ing fizms to obtain johs in foreign countries without
vioclating Scetion 11(¢) of the Code of Efhies (J.A.
6340, 6579, 1809-1811, 401-402). &
NSPL, however, found that the clause was an em-
barrassment in its effort to stop eompetitive hidding
in the Umted States. As the PEPP Section Cont-
mittee observed (J.A. 9890) :
This is a poor time to have such a policy with
GAQ pressures for competitive bidding of U.S.
Government work. How can we explain satis-
factorily to GAO why OK to hid on overseas
work but not on domestic work? [*]
Accordingly, NSPE abolished the “When-in-Rome™
clause 1n 1968 (J.A. 6344).

TI. THE COMPETITIVE IMIT'ACT OF THE RULE

The distriet conrt and the court of appeals found
that the language, puipose and effcet of Section 11 (e)
was to maintan prices .

The district court found that the rule prohibits

ik

members from ‘““‘engaging in any form of price com-
petition when offering their serviees™ (J.A. 9939).
As a result, ‘““the only price information available

for input into the elient’s scleetion equation is a

* The PEPP section agreed with its Comnuttee, recommending
that the clause be deleted in order to prevent N SIPE’s opposition to
competitive bidding from being “chipped awuay, picce by piece”
(J.A. 6351).
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uniformly regular fee schedule™ (J.A. 9940). “[T]he
agreement among [petitioner’s] members to refrain
from competitive bidding is an agreement to restrict
the free play of market forces from determining
price * * ® The ban narvows competition to factors
based ou reputation, ahility and a fixed range of
wniform prices. The prospective client 15 thus foreed
to make his selection without all relevant market in-
formabon®™ (J.A. 9941).

The cowxt of appeals observed that the ban applies
without regard to “the sophistication of the purchaser,
the complexity of the project, or [the sophistication
of the] procedures for evaluating price information”
(Pet. App. A-9). It impairs economic decisicnmaking
because, as the district cowrt found, “[w]ithout
the ability to utilize and compare prices in sclecting
engineering serviees, the consumer is prevented from
making an informed, intelligent choice” (J.A. 9988).
In consequence, the conrt of appeals stated, the case
involves “a rule that is sought fo be justified in
terms of avoiding dongers to society, but which has
been both written and applied in praetice as an abso-
lute ban (affecting prices) that governs situations
where there are no such dangers. In that context, the
absolute rule 15 fairly identified as a price-sustaining
mechanism® (Pet, App. A-12).

III. THE PROCEEDINGS BELOW
A. THE FIRST DECISIOX OF THE DISTRICT COURT

The district court, -after evaluating the testimony
and the extensive documentary evidence, found that
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NBPE’s agreement ‘‘is in every respect a classic ex-
ample of price-fixing” and constitutes a per.se viola-
tion of Section 1 of the Sherman Aet (J.A: 9941).
The court also found that “NSPE and its members
actively pursue a course of policing adherence to the
competitive bid ban * * *7 (J. A, 9940).” The court
held that the sale of englneering services is trade or
commeree subject to the Sherman Aet (J.A. 9934-
9938). Tt ruled that NSPE’s pricefixing is merely a
private agreement ‘‘formulated outside the command
and supervision of a state agency” which is not ex-
empt “state action” ( J.A. 9943).

The court’s judgment enjoined NSPE from par-
ticipating again in a similar restraint of trade (f VI,
J.A. 9975); ordered it to strike from its official doc-
uments any provisions discouraging the submission of
price quotations for engineering services and any fec
schedules (TIV and VI, J. A, 9975-9976) harred it
from adopting or disseminating any official statement
stating or implying that eompetition hased on fees is
unethical (T VII, J.A. 9976) directed the publication
of the judgment in various NSPE publications, as
well as a statement that NSPE does not consider the
submission of price quotations at any time unethical
(1 VIII, J.A. 9976-9977); and dirccted NSPE to
revoke the charter of any state engincering soclety
which discouraged price competition in engineering
(TIX, J.A. 9977-9978).

NSPE appealed to this Court. While the appeal
was pending, the Court on -June 16, 1975, decided

% Thege findings are summarized at pp. 17-25, supra.
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G;la?arli"i". Virginia: Statds Bar, 421 U.S{!773. 0ié
week later the Court vachtéd the judgment in this
case and rémanded for further consideration in light
of Goldfarb. Nalioial ‘Society of Professional FEmge:
neers v. Emted Strztes, 422 U.S. 1031 (J A. 998—1) =

B. THE SECOND DECISION OF TIFE DISTRICT GUUT‘T

After reconsidevation,”” the district court issued
a second opimion (404 F. Supp. 457, J.A. 9985). It
observed that “*[i]n determining that the fee schedule
tn Goldfarb constituted a price fixing practice,” this
Court had emphasized *‘the nature of the restramt,
the enforcement mechanism, and the fee schedule’s
adverse impact upon consumers” (J.A. 9987). Guided
by this Couri’s analysis in Goldfard, the district conrt
reiterated its findings with respect to these three
aspecis of NSPE’s ban on competitive bidding and
held that “the comhined character, enforcement, and
effect of NSPE’s bidding ban constitute a classie il-
lustration of price fixing under Goldfarb? (J.A.
0988).

The court further held that NSPE’s bidding ban
is “not an advisory measuve,” but rather is “an ab-
solute prohibition on price competition among de-
fendant’s members,” which they acltively promote and
enforce and to which they unmiformly adhere (J.A.

= The Court hnd previously denied NSPE's motion for expe-
dited consideration together with the (oldfard case. 420 T.S. 905.

¥ On remand the parties agreed that o further evidentiary hear-
ing wns unnecessary, and they submitted briefs and presented oral
argument concerning the implications of the Goldjard decision.
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9987—9988) The* tourt also-emphasized that' f[tThe
ban clenrly mlpodos_t:ho ordmary @ive and takeiof the
markef; plnoe” a.nd “ ‘tampol[s] w1th tho priee’ struc-
t\u-e of engmeermg fees (. A 9987) |

The court- re]ectod NEDPE’& oontontmn tlmt price
restraints 1n-: the ongmetrmg.1}1of9531011 ahould he
assessedunder the rule of reason rather than hy the
por se Tile apphod ‘to other businesses and profes-
sions. lt held (404 F. Supp. at 461; J.A. 9989-9900;
footnote omlttcd) :

- First,. such a construetion weuld substantially
undvrmmo the Goldfard Court’s denial of a
total or partial exemption from antitrust regu-
lation for professions. Neither the nature of
an occupation nor any alleged public service
aspeet. provides sanctuary from the Sherman
Act. Goldfarh, supra, 421 U.S. at 787, [95 S.
Ct. 2004]. Second, Goldfard does not rest npon
a rule of reéason analysis, The Court found
priee fixing activities and condemned them out-
right. Third, Footuote 17[*] apparently dis-
tinguishes fwtwoon A profession’s  business
aspects and its vahid  sclt-regulatory  “re-
straints,” sucll ax membership requireisents or
standards of conduct.
2B Fantnote 17 of the Geldfard opinion stutes (421 LLS, at T88-
789) : “The fact that a restenint operates upon a prefession as dis-
tinguished from a husiness is, of course, relevant in determining
whether that particular restraint violates the Sherman Act. 1t
would be unrealistic te view the practice of professions as inter-
changeable with other business activities, and antomatically te
applv to the professions antitrust concepts whish or iginated in
other ureas. The pubildic service .15ps_-ct and other foatures of the
professions. may mwuire that a’ particular peactice, whieh could
property be viewad as a violation of the Sherman Act in another
context, be treated differently. We intimate no view on any other
situation than the one with which we are canfronted today.”™
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Price fixing, however, receives no privileged
treatment when. incorporated into a code of'
cthics. Fourth, the activities at issue here havé
a mde-mngmg commercial impact and -there-
fore are to be judged by normal antitrust stand-
ards applicable to business practices.. Fifth,
while NSPE elaims that its ban on competitive
bidding protects public safety and health, the
Supreme Court in Goldfard had before it and
rejected sumilar argwments aimed at prevent-
ing ‘“cheap but faulty work” by professionals.
The age-old ery of ruinous competition, comn-
petitive evils, and even public beneﬁt cannot
justify price ﬁ.\mg

Again the district court cntered judgment for the

government.”
G. THHE DECISION OF THE COURT OF APTELLE

The court of appeals unanimnously affirmed (Pet.
App. A-2-A-13). The court held that the district
court’s findings of fact were not cleavly erroncous,
and agreed with most of its legal reasoning (id. at
A-3). LIt ruled that “in both legal and practical con-
sequence,’”’ petitioner’s prohibition of free price com-
petition 18 “not far removed’ from price fixing (id.
at A-7), and that its “prohibition of competitive

** At the oral argument on November 7, 19735, counsel for NSPE
fleetingly referred to a desire for a hearing “on the form and
conient of the decree”™ (Tr. 51). Adihoneh the United States did
not objeet to such a hearing and the district court expressed no
unwillingniess to hold one, counsel for NSPE did not pursue ihe
matter further, cither in the ensuing three weeks leading to entry
of judgnent or thercafter.
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_blddmtr "hv —'b]oe‘f"‘lng"‘rhe e fow it ]11-1ee “Ynforma-
fmn stmlu.,s at_ i ‘funetlomnrr Bt the” ﬁ ee nmmet"
szc{) Sudf a, lﬂn“ﬂ{c court romlndn d at least
Tprqsumptl_vel‘.» wnduuned m Q, wa} ﬂmt dues not
apply ‘to.-other trade pmctwe 1ule=-.” (abui’)

2 Tlie ~court” pointed ‘out that ‘the -distriet, -fourt had
not slmplv evaluated Rule'11(c) onits face, hut had
‘m]\on “mtn ‘account Tiow it had npel ated 1n iact, and
\nth what pmc-hcal .mtu ompdltne run%qnemes

(id. at A-T- A-8).. Because ot the nature of the
1*.est1'unt which 11.15 a “universal a\ucp " (id. at A-T),
the court of appeals concluded-that the distriet court
was m_)t' required to halance the claimed benefits
against the eomnpetitive burdens ot the rule .(id. at
A-8). ' |

Phe court alsi held that the distriet court had cor-
rectly earrigd out ite responsibility; under this Court’s
remand, to reconsider the case, and “that although
Goldfard was not a square holding absolutely in pomt
* % % jts major thrust was in aceord with the districet
court’s decree” (rbid.).

The comt disavowed any suggestion that there is
“no room in antitrust laws for ecthical rules ® * * to
prevent harm to the lay consumer and [the] general
publie” (id., at A-8-A-9). But it held that petitioner’s
proffered rationalization for the rule—"avoiding
dangers to society” (id. at A-12)—does not justfy a
broad ban on all price eompetition where there are
no such dangers (¢bid.), and without regard to the
purchaser’s sophistication, the project’s complexity
or price evaluation procedures (il. at A-9). A han
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of such scope, the court ruled, does not come within
the limited doctrine that permits restrictions “nar-
rowly defined in terms of intended social benefits not-
withstanding potential effect on price” (id. at A-11).
TWhile that doctrine may be applicable “to ethical
rules of professional assoeiations narrowly confined
to interdiction of abuses,” this case does not involve
that situation (id. at A~11-A-12)." The court ap-
proved the district court’s conclusion that the rule
as written and applied is illegal per se because it is
“classic price-fixing” (tbid.).

With respect to the judgment, the court held that
the case involved an “all-out interdiction of price in-
formation for the client who has not selected its
engincer, and this warrants a firm remedial decree”
(Pet. App. A-10). The court affirmed the district
court’s decree, except in one respect which it found to

be overhroad.
SUMMARY QF ARGUMENT

I

The courts below found that Section 11(c) of
NSPE’s Code of Ethics totally bans all price compe-

* The court noted that “[i]f the Society wishes to ndopt some
other eihical guideline more closely confined to the legitimaie ob-
jective of preventing deceptively low bids, it may move the dis-
trict court for modification of the decree” {Pet. App. A-10).

* The court held the provision of the decree that orders the
Society to state that it does not consider competitive blddmn to
be unethical, violntes the Fust Amendment beconse it was “more
intrusive than necessary to achieve futfllment of the governmental
inferest” (Pet. App. A-12). The United Stotes does not contest

this holding.
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tition in the selection of cngineers hy clients. This
determination was made on the basis of an assesstnent
of how the rule operated in fact and with what prae-
tical anticompetitive consequences. The rule’ totally
blocks any infermation by which elients mght make
price comparisons and 1s thus fairly identiied as a
price-sustaining mechanism, not an ethical standard
designed to protect the publie. Since 1t 13 “a classie
illustration of priee fixing” (Goldfarl v. Virginian
State Bar, 421 UK. 773, 783), it is illegal per se.

Becanse price competition is central to the fune-
tioning of a frec market, this Court has rejected
claims that competitors may privately eombine to
eliminate it, without claborate inquiry into possible
justifications. That principle applies to the total sup-
pression of priee eompetition in this case, which de-
nied consumers any opportunity to consider price in
making their selection of engineers, and crippled the
ability of engiucers to sell their serviees in accordance
with their own judgment.

NSPE claims that Rule 11(e) permits price com-
petition after the sclection of an engineer. Post-sclec-
tion negotiation, however, is simply bargaining; price
competition requires an opportunity for a pre-selec-
tion comparison that takes price into account.

A. The NSPE ban 1s not justiied hy the
nature of engineering services. NSPE's contention
that cngineering customers will be best served
if they are unable to eompare priees is as in-
valid under the Sherman Act as it is under the
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First Amendment. Virginia State Board of Pharmacy
v. Firginia Gitizens Consumer Council, Ine. 427 U.S.
748-770.

After carefully reconsidering its judgment in the
light of Goldfarb v. Virginia State Bar, the district
court corrcctly concluded that nothing i it suggests
that a fotal ban on price competition imposed by mem-
bers of a learned profession is not to be condenmed
under the per se rule. On the coutrary, Goldfarb held
that minimum fee schedules for lawyers were “a
classic illustrabtion of price fixing®™ (421 U.S. at 7383).
While Goldfarb leaves open for future determination
the extent to which, apart from price fixing, particu-
lar professions may colectively adopt and enforce
ethical standards aimed at assuring high professional
standards of service, and at preventing overreaching
or breach of confidence, this ease does not involve such
a rule, It involves a total suppression of price compe-
tition. If an exemption from the Sherman Act's pro-
hibiion of price maintenance 15 to be created for the
marketing of engineering services, Congress must do
so. The Brooks Act, 86 Stat. 1275, 40 U.8.C. (Supp.
IT) 541544, does not authorize concerted suppression
of price corupetition by engineers.

B. Price compelition for engineering services is
feasible and practical. This is shown by the fact that
engineers’ services are sufficiently routine in many
instances to be incorporated inte recomumended mini-
mun fee schedules, and that price competition is
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conmdered by NSPE to be ethical insofar as research
and development crmtmcts are concerned.

Pnce competltlon in the offering of engineering
services will mot endanger public safety. NSPE’s
practice ‘with respect to research and development
contractg its past rules of professional econduet, which
pre\nously permitted the disclosure to a client of the
cost of services prior to selection, and its allow-
ance of price competition abroad, undermine its elaim.
NSPE’s claiin that public safety justifies the total
elimination of price competition proves too 1nuch,
since it would justify the elimination of price compe-
tition in large segments of the economy in which puh-
lic safety is essential—e.g., construction eontracts, and
the supplying of commodities such as food and drugs.

There are many safeguards other than the suppres-
sion of price comipetition to assure high quality engi-
neering- work., The profession is closely regulated by
the states throiugh the licensiug proeess. It is also un-
likely that engineers will sacrifice public safety for
personal profit in view of the traditions of their pro--
fession, which make safety a primary duty of each en-
gineer, and the importance to professional suceess of
a good reputation, The substantial risk of legal liahil-
ity, both in tort and under local construction codes, if
unsaféij? engineered structures eause injury, provides
engineers with plactlcal incentives to concern them—
selves with public’ safety

Moreover there is 1o objective evidence that com-
petltlve bidding or price comparison by engineering
clients leAds to unsafely engineered structures. On the
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contrary, the courts below, after carefully ex:s'ui]jn'ing
the nature and operation of Rule 11(e), eorrectly
found it to he nothing more than “a rule that is
sought to be justified in terms of avoiding dangers to
society, but which has been both written and applied
in practice as an absolute ban (affecting prices) that
governs sifuafions where there are no such dangers”

(Pet. App. A-12).
11

The judgment bars NSPE from confinuing to
maintain and enforce an official policy that prevents
engineers from engaging in price competition. It does
not violate NSPE’s First Amendment rights, since it
is carefully tailored to the district court’s findings
that Rule 11(c) is an illegal agreemeni restraining
price competition.

The judgment does not prohibit NSPE from per-
snading gorernmental bodies to adopt anticompetitive
policies. NSPE’s violation did not rest upon such
evidence, but upon its “all-out interdiction” against
furnishing price comparison information to con-
sumers of engineering services (Pet. App. A-10).

ARGUNMENT

I. NSPE’'S BAN ON COMPETITIVE BIDDING IS ILLEGAL
PER SE UNDER SECTION I OF THE SHERMAYN ACT

The district court found—a finding the court of
appeals upheld and which NSPE does not challenge—
that Section 11(c) of NSPE's Code of Ethics totally
bans all price competition among engineers seeking to
be selected by clients to furnish engineering services.
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In so finding, the distriet court did not merely ex-
amine the language of that scetion but, as the court
of appeals noted (TPet. App. A-T - A-8), "[1]t as-
sessed the rule by taking into account how it had
operated in fact, and with what practical anticompeti-
tive consequences.” Those consequences included an
“all-out mterdiction of price Information for the
client who has not selected its engineer” (id. at A-10),
which “by blocking the free flow of price information,
strikes at the functioning of the [ree market™ (id, at
A-T).

There 1s no question that if this complete han on
competitive bidding had been adopted and enforced
by ordinary commercial entities, it would have heen
illegal per se under Section 1 of the Sherman Act.
See pp. 3743, /Mmfra. The question i1s whethier the
practice is excepted fromi per se condemnation be-
cause the price-fixing related to the services of mmem-
bers of a learncd profession. NSPE argues that be-
cause the services its members supply are profession-
aly 1ts ban on competitive bidding 1s not subject to the
normal rules governing price fixing, hut is to be eval-
uated under the rule of reason that governs restraints
generally viewed as not likely to be inherently per-
nieious.

NSPE contends that its competitive-bidding han
15 neeessary to protect engineering elients from de-
ception and the public from unsafely cngiheered
structures that allegedly would result froni competi-
tive bidding for engineering serviees. The court of
appeals properly rejected that contention, on the
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ground that the restrainé is in fact “a rule that is
sought to be justified in terms of avoiding dangers fo
society, but which has been both written and applied
in practice as an absolute ban (affecting prices) that
governs situations where there are no suweh dangers”
(Pet. App. A-12). The court correctly concluded that,
“having regard to its language, purpose and effect,”
this ‘“absolute rule is fairly intended as a price sus-
taming mechanism” (ibid.), not an ethieal standard
designed to protect the public.

In short, NSPE's ahsolute ban on competitive bid-
ding, like the minimwm fixed fee schedules of lawyers
involved in Goldfard v. Virginia State Bar, 421 U.S.
173, 783, “constitute[s] a classic illustration of price-
fixing” that is illegal per se. Both the district court
and the eonrt of appeals correctly so held. The vari-
ous justifications that NSPLE offers for ifs price-
fixing activities do not warrant excepting them from
per se illegality. -

A- RULE 11(C) 18 TLLEGAL PER SK BECATAE IT FLIMINATES ALL AWEAN-

INGYCL PRICE COMPETITION AMONG PROFESSIONAL EXGINEERS IN
TEHE MARKETING OF THEIR SERYVICES

Agreements among competitors to fix or stabilize
prices, to eliminate oxr limit price competition, or
otherwise to tamper with the pricing process, are
illegal per se under Scction 1 of the Sherman Act
“*because of their pernicious effect on competition and
lack of redeeming virtue™ (Northern Pacific Reilway
Co. v. United States, 356 U.8. 1, 5). This Court uni-
formly has rejected claims that actions by competitors
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eliminatingor limiting price competiton were reason:
able *—and has done so “without elaborate inquiry
as to the precise harm they have caused or the, busi-
ness excuse for:their use” (ibid.). FPrice competition
is -“‘the central. nervous system of the economy™
(United States v. Socony-Vacwwm Oil Co., 310 U.S.
150, 226 n.. 59), and *‘interference with the. setting
of price Ly free markel forees is unlawful per. se”
¢(United:States v. Container Corp., 393 U.S. 333, 337).

Price.is so “critical” and “‘sensitive” fo our eco-
nomy (393 U.S. at 338) that, as the court of appeals
stated (Pet. App. A-T), “a rule that operates to pre-
vent price competition stands at least presumptively
condemned 1n a way that does not apply to other kinds
of . trade practice rules.” Indeed, ‘‘linmtation[s] or
reduction[s] of price competition” are within the ban
of per se illegality even though ‘‘sume price competi-
tion’’ continues (Coniciner, supra, 393 U.S. at 337,
338). Price-fixing agreements not only create a price
system that partinlly or totally denies consumers the
oppertunity fo consider «price in making their eco-
nomic cholees, but also “eripple the freedom of
traders and thereby restrain their ability to sell in
accordance with their own judgment” (Kiefer-Stew-

%2 Gee, ¢.g., United States v. Trenton Potteries Co., 273 U.S. 392;
United States v. Socony-Vacwum 0il Uo., 310 U.8. 150, 223;
United States . National Association of Real Estate Boarda 339
U.5. 4835, See, also, United States v. Contuiner Corp.. 593 U.S. 333,
337; Continental T.V., [ne. v. GTE Sylvania, Inc., No. 7615, de-
cided June 23,1977, _shp_op 21, n. 28,
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art Co. v. Joseph E. Seagram £ Sons, Ine., 340 U.S.
2131, 213).2

These considerations apply to the complete ban
against pricc competition in Rule 11(c). The district
court found, in sum, that NSPE and its members
have combined to impose on the public, before an cn-
gineer is selected, a flat prohihition on engineers’ dis-
closure to potential clients of any price information
other than uniform recommended fee schedules. The
ban applies no matter how simple and repetitive the
work, how expert the purchaser, or how thoroughly
the engineer has been able to study the project before
quoting a price. (See Statement, supra, pp. 14-17.)
These findings support the distriet court’s ultimate
findings that the restraint “prohibits defendant’s
members from engaging i any form of price com-
petition when offerimg their services,” restricts “the
free play of market forces from determining price,”
and generally “has the intent and effect of eliminat-
ing price considerations as a competitive factor in
the supplying of engineering services” {(J.A. 9939-
9941). The trial court’s findings, which the court of

3 Contrary to NSPE’s contention (Br. 52-33), Qontinenial
T.V..Inc. v. GTE Sylvania, Ine., No. 76-15. decided June 23, 1937,
did not undermine the rule that price-fixing, or the total suppres-
sion of price competition, is illegal pcr se. That case involved verti-
cal territorial restrictions imposed-by o manufacturer on its fran-
chisees. In holding thnt such restrictions should ba judged under
the rule of reason, rether than the per sc doctrine, the Court em-
phasized that “we are concerned * * * anly with non-prico verti-
cal restrictions. The per s¢ illegality of price restrictions has been
established firmly for many yenrs and involves significantly dif-
ferent questions of aonnlysis and policy” {glip. op. 13, n. 18).
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appeals affinned, establish prima facie the per se
illegality of NSPE’s han on competitive bidding.
United States v. Gencral Dynamics Corp,, 415 US.
486, 508.

The purpose of the ban is to maintain price. This
is shown by its universal, unqualificd application, and
by the history of its adoption, promotion, amendment
and enforcement. As the district court found.and as
the record shows, the han is snbstantially motivated
by pocketbook interests (sec Statement, supra, p. 22-
24), and “has as its purpose and effect the excision of
price considerations {rom the competitive arenia of en-
gineering services” (J.A. 9941). As the court of ap-
peals corvectly observed: “the absolute rule 18 * * ¥
identified as a price-snstaining mechanism * * * that
at its eore ‘tampers with the priee structure’” (Pet.
App. A-12; footnote amitted).

On 1ts face the prohibition forbids engineers from
disclosing any “measure of compensation wlherehy the
prospective client may compare engineering services
pricr to the time that one engineer, 01 one engineer-
ing organization has been sclected for negotiations”
(Statement, supre, p. 4). NSPI contends (Br. 13,
14) that the provision restricts price competition only
until the client makes an “initial, tentative™ seleetion
of an engineer, But that is a eritical point in the se-
lection of an enginecr. For varions practical rea-
sons—usually relating to the time and expense—the
initial selection is generally the final sclection (J.A.
802). Post selection negotiation is not a mcaningful
substitute for a pre-sclection comparison that takes
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price info acecount.™ It 1s hargaining, not price

compefition.

The NSPE ban on competitive bidding is designed
and applied to keep potential elients in ignorance of
all price comparison data, which often is the critical
factor for defermining the choice of a supplier of serv-
ices or goods. Competition for the client’s business is
restricted “to factors hased on reputation, ability,
and a fixed range of uniform prices” (J.A. 9941).
“Sinee engineering services are indispensable to al-
most any construction project and since alternative
sources * * * are nonexistent”? (J.A. 9988), “[t]he
prospective client is thus forced to make his selection
without all relevant market information” (J.A. 9941).

“ Petitioner’s statement that competitive bidding requires the
engineer to submit his price proposal “before, not after he has con-
sulted with the client” (Pet. Br, 19, 20) is incorreet. Price cannot
be estimated apart from an accompanying initial serviee proposal.
Initial study and consultation are usually necessary for non-
routine tasks. NSPE's Rule 50 for many years provided that the
enginect, TR RN : o :
complish (J.-A. 7182). Section 11(c). however, bars the engineer
from submitting price information to n client before he is selected,
no matier how technically sophisticated the client and no matter
how much opportunity the engincer has been given to consult with
the client nnd study the project Thus, when the Department of
Defense conducted its limited “two envelope” experiment in com-
petitive bidding, NSPE cndorsed the submnission of the envelope
which contained the engineer’s technical proposal for the job. It
objected only to submission of the second envelope—ihe envelope
for the price proposal (FP. 46, 50, J.A. 8937, 9959). NSPE rec-
ommended that its members merely enclose a fee schedule in 1he
second envelope {FP. 50, J.A. 9959). Similarly, NSPE's Rule 50
for many yesrs stated that the engincer “should set forth in de-
tail the work he proposes to accomplish® and could quote a fec be-
fore being retained (J.A. T182).

Y
should set farth in detail the wark he proposes to ac-—
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F01, as the distriet cou]t noted, “[w]ithout the ablhty
to utlllze and compare prices in selecting engineering
servmes the consumer 1S pl'evented from making an
mformed :mtelhgent choice” (J.A. 9988).

Although a client nmy, prior to entering into a
contract, terminate its relation with the selected ﬁlm,
it - must” eompletely sever those relations before ap-
proachmg another '‘firm. See Professional Policy 10-F
(J.A. 576’7 9930). Thus, the chent—event a client as
knowlédgeable and important as the Department of
Defeﬁse"i(FP. 46-51, J.A. 9957-9959)—is never able
to choosé among different firms on the basis of the
total price-service package of those firms.

Section 11(c) also cripples the ability of engincers
themselves to compete on the basis of price. For the
ban increases ‘‘the difficulty of discovering the low-
est-cost seller of acceptable ahility. As a result, to
this extent [engineers] are isolated from ecompetition,
and the incentive to price competitively is reduced.”
Bates 'v. State Bai of " Arizowa, No. T6-316, deeided
June 27, 1977, slip op. 8 25%; Kiefer-Stewart Co.

35 Although Bafes dealt with attorneys, its analysis of the com-
petitive impact of restraints on the marketing of professional serv-
ices applies with equnl force to the engineering profession. That
analysis, not based on the antitrust laws, was for the purpose of
demonstrating that ecommercial information about the priec and
availability of professional services was of suflicient social valuc
to warrant constitutional protection, Cf. Tirginia Stute Bonrd nf
Phormacy v. Virginia Citizens Consumer Council, Ine. 425 U5,
48,

NSPE coutends (Pet. Br. .47, 72-7h), however that the per se
doctrine is inapplicable to Jts total ban on price competition for
reasons analogous to another aspect of Bates v. State Bar of Ari-
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v. Joseph E. Seagram & Souns, Inc., supra, 310 U.S.
at 213. Moreover, by suppressing price-competition
the ban puts a preminm on an engineer’s experience
and reputation, and thereby “serves to perpetuate the
market position of established [engineers].” Bates,
supre, ship op. 26.* '

B. NSPE’S BAN OX PRICE COMPETITION IS NOT JUSTIFTED BY THE NATGRE
OF ENOINEERING SERVICES OR THE CLAIM THAT T'RICE COMI'ETI-
TION WTLL RESULT IW UNSAFELY ENGINEERED STROCTURES

NSPE makes a number of arguments ﬁUegedly
showing that its prohibition of price-competition in
the marketing of engineering services is justified. The
contention seems to be double barreled. First, the
justifications are offered to show that NSPE’s ban on
price competition should he tested under the rule of
reason and nol condemned as per s illegal. Second,
the argument is that under the rule of reason, the
restraints are reasonable and legal.

zona, supra: The Court’s holding that the validity, under the First
Amendment. of o state-imposed ban on ndvertising-by attorneys
chould be tested “ag applied® rather than under the “overbreadth™
doctrine (slip op. 28-29). This aspect of the decision turns on the
Court’s conclusion that state regulation of advertising by lawyers
is unlikely to chill that form of commereinl speech (tbid), It thus
represented a balancing of considerations of federaiism : tho states:
regulatory power and the dangers of suppressing protected speech.
The rule that price-fixing, and the wholesale suppression of price
competition, is illegal per 66 rests upon wholly different considera-
tions of economic policy Congress has made applicable Lo inter-
state commerce. See Jonlinenial T.V., Ine. v. @TE Sylvania, Inc.,
No. 76-15, decided June 23, 1977, slip op. 15, n. 18.
3 See note 33, supra,
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NSPE urges that the character of engineering serv-
ices makes price competition in their marketing im-
practieal, and that sueh competition is likely to lead
to inferior services, with the consequent danger to
public safety that mmproperly engineered strietuves
will be huilt. We discuss these argiiments below, and
show that they Jdo not withstand analysis and are not
supported in the record. First, however, we place these
contentions in perspoetive.

NSPIs contention rests on the asswmption that it
is desirable that engincering clients not be able to con-
sider price in selecting an engineer, and that con-
surners of engineering services will be best served 1if
“they are not permutted to know who is charging
what™ (Virginie State Booavd of Plariviecy v, Vir-
ginia Cibizens Consumer Council, Twe, 425 US, 748,
7705, This eontention has no more validity under the
Sherman Act, which is particnlarly conecrned with the
protection of price competition, than it had under the
First -Amendment. 1 erginia Stote Bowad of Pharmaecy,
SUPIL.

If an exemption from the Sherman Act’s prohihi-
tion of price fixing is to be crveated for the marketing
of enginecring services, 1t 1s for Congress, not for the
courts, to do so. [Inited States v. Trenton Potteries,
supre, 273 U.S. at 397398 ; Linited States v. Socony-
Vaciwnm O Co., supra, 310 U.S, at 225-227,

Indecd, Congress has exempted from the Sherman
Act restrictive aetivities in certain industries. See,
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e.g., the Capper-Volstead Act, 42 Stat. 388, 7 U.S.C.
201-292 (agricultural cooperatives); the McCarran-
Ferguson Aect, 59 Stat. 34, 15 U.S.C. 10111013
(insurance); the Recd-Bulwinkle Act, 62 Stat. 472
49 U.S.C. 5b (rail and motor carrier rate-fixing
bureaus); Newspaper Preservation Act, 81 Stat. 466,
15 U.S.C. 1801 et seq. (newspaper joint operating
agreements).

NSPE cites the following statement hy tlis Court
in Goldfarb v. Virginie State Bar, supra, 421 T.S. at
785, n. 17, made in connection with its ruling that
there is no exemption from the Sherman Aet for the
learned professions:

The fact that a restraint operates upon a pro-
fession as distinguished from a business 1s, of
course, relevant in determining whether that
particular restramt viclates the Sherman Act.
It would he unrealistic to view the practice of
professions as interchangeable with other busi-
ness activities, and automatically to apply to
the professions antitrust conecpts whieh origi- -
nated in oiher areas. The public service aspect,
and other features of the professions, may
require that a particular practice, which could
properly be viewed as a violation of the Sher-
man Act in another context, be treated differ-
ently. We intimate no view on any other situa-
tion than the one with which we ave confronted
today.

Therc 15 nothing in either this statement or in the

remainder of the Goldfarb opinion indicating, or even
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suggesting, that a total ban on price competition im-
posed by members of a learned profession is not to be
condemned under the per se rule.*” Indeed, the holding
in Goldfurd itselt vefutes that claim. &oldfard 1n-
volved minimnm fee schedules for lawyers, which the
Cowrt condemned as a “eclassie illustration of price
fixing™' (421 U.S. at 783).

The defendants in Goldferb made a stmilar argu-
ment to that NiSIP’E makes here. They urged that the
legality of their price fixing should he determined
under the rule of reason because the case involved a
novel application of Section 1 of the Sherman Aect to
professional services, and that under that rule their
restraints were reasonable because permitting price
competition would result in lawyers cutting costs and
rendering cheap and shoddy service® (¢f, Pef. Br.
49-50, 57). This Court did not accept this argument.
Recognizing that legal services have a “husiness as-
pect” (421 U.S, at 788), the Court found it unneces-
sary to pursue its antitrust inquiry beyond the deter-

% NSPE errs in contending (Br. 91-94) that the courts below
treatcd ns “menningless” this Court’s vacation of the district
court’s first judgment, and remand for reconsideration in the light
of Goldfard. National Society of Professional Engineersv, United
States (422 U.S. 1031). As shown by the district court’s opinion
on remund {404 IF. Supp. 457;.J.A. 0983), and the court of appeals’
ruling on this contention (Pet. App. A-8), the district court “cn-
mage[d] in a detailed study™ on this issue, which was “a sound dis-
cernment of Goldfarb and its radintions” (ibid.) (sec Statement,
supra, pp. 27-30).

® Goldfarb v. Virginia State Bar, supra, Brief for Respondent
Fairfax County Bar Association, pp. 34, 53-55; Brief on Behalf
of Respondent Virginia State Bar, p. 16,
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mination that the defendants’ activities constituted
price fixing.®

NSPE seeks to support its position by reference to
the Brooks Act, 86 Stat, 1278, 40 U.S.C. (Supp. IT)
541-544, in which Congress in 1972 provided that the
government should procure certain engineering serv-
ices by direct negotiation rather than through com--
petitive bidding. But the fact that the legislature has
decided that the government should not acquire engi-
neering services through competifive bidding is a far
cry from sanctioning concerted action hy a private
group which deprives customers (including the gov-
ernment) of the freedom to make that choice for

® Footnote 17 of Feldfard leaves open for future determination
the extent to which, apart from price-fixing, particular professions
may collectively ndopt nnd enfarce ethical standards aimed at as-
suring high professional standards of public service, and at pre-
venting overreaching or breach of confidence. Such rules may be
valid under the Sherman Aet, if no more restrictive than neces-
sary, even though collective resirnints enforced by non-profes-
stonal groups may be wnlawful. Compare Fashion Originators
Gruild of America, Ire. v. Federal Trade Commission, 312 U.3. 457,
But since. as the court of appeals correctly held. this ease involved
a toinl suppression of price competition. nat a rule “nnrrowly con-
fined to [the] interdiction of abuzes™ (Pet. App. A-12), it was
unneceszary {o consider this question, XSPE elaborately argues
that even restraints nffecting price mayv in certain contexts be
judged under the rule of reason {Pet. Br. 41-51). Examination of
the cases on which it relies (e.g.. Chicago Beard of Trade v. United
Stotcs, 243 TS, 231: Mople Flooring Manufacturcrs Assn. v.
United States, 168 T.S. 563), however. shows thal the alleged
rezirictions in those cases only peripherally affected price, and that
they in fact enhanced competition Ly nssuring equal access to
mformation necessary to rational decision making. NSPE’s Rule
11(c), on its face and ns applied, interferes with rational economic
choice by preventing any possibility of price comparsion.
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themselves. There is an enormons difference between
customer choiee and sellers’ mmposition.

Congress recognized this distinction in enacting the
Brooks Act. The legislative history states that the Aect:
wonild not “limit the operations of the Department «i
Justice in the application of our antitrust laws” (ILL.
Rep. No. 92-1188, 92d Cong., 2d Scss. 6 (1972)). The
Brooks Act does not indieate that Congress intended
to exempt price fixing by professional engincers in the
marketing of their services from per se 1llegality.

We now turn te the particular justifieations NSPE
offers for its ban on competitive hidding,

f. Price Competition for Inyincering Services is freasible and

Practicnd

. Engineering services arve not so unique or incapable
of advance evalunation as to make price (uotations
prior to sclection of the engineer to do the work in-
herently misleading. L'o the contrary, prices quoted in
response to a request for a bid on engineering serviees
necessarily must he based oh a focused assessment of
the spectfic task. Moveover, purchasers of engineering
services, partieularly governmental and Iundustrial
entities, are likely to be highly sophisticated in the
technical aspeets of their engineering reguivements,
and well able to determine the reliability of price esti-
mates in the light of the engincers qualifications. In
addition, as the court of appeals noted, ““the profes-
sional who responds to a request for a bid hiag a hetter
grasp of the specific task before him and a better
opportunity to take into account the sephistication of
the potential purchaser” (Pct. App. A-9 n. ).
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NSPE’s own practice shows that price competition
in the rendering of eéngineering services is both feasi-
ble and practical. Engineering services cover a wide
spectrum. Some services are so repetitive that the en-
pineer actually uses “the same design as had been
used in a previous project” (FP. 41, J.A. 9955).
Others are sufficiently standardized that they are in-
corporated into recommended fee schednles of state
engineering societies, to which NSPE’s Rule 11(c)
expressly refers and which are enforced as “ethical””
minimum fees (FP. 3941, J.A. 9955). Cf. Bates v.
Arizona, supra, slip op. 21. As NSPE officials have
recognized with respect to conventional engineering
serviees, “[n]ormally there have been significant num-
bhers of other similar projects so that the required
scope of effort, approach and necessary steps are gen-
erally known® (J.A. 5739; see Statement, supra,
p. 15, 16). The least standardized service, for which
costs are most difficult to predict (see Statement,
supra, pp- 12-14), involves pioneering research and
development.

With respect fo both highly standardized and high-
Iy unusual services, NSPE permuts disclosure of price
information to potential clients prior to selection of
an engineer. In the former situation, it is done by
¥[t}he disclosure of recommended fee schedules pre-
pared by various engineering societics’”’ (Rule 11(h),
supra, p. 4). In the latter situation, at least since
1972, NSPE has permitted price competition for re-
search and development contraets (see Statement,
supra, p. 12-14.). Of course, the recommended fee
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schedules, as the district court found, confine the
client to a “fixed range of uniform prices” and thus
restrict- mieaningtul price compavison (J.A. - 9941).
When, in 1972, NSPE opened R & D contracts to
price competition, it did so because only througih
competitive bidding could enginecring firms obtain
this lucrative business in the face of competition from
other types of enterprise willing to hid (sce State-
ment, sapre, p. 12-14).

The fee schedules and the “ethical” elassification of
competition for research and development contracts
show that engineering services are not so nniversally
unique as to render price eomparison unworkable,

2, Price Competition in the Offeving of Engincering Services Will
Not Endunger Dublic Safety

NSPE claims that price competition would force
engineers to make unrcasonably low bids, to cut cor-
ners, and thus to endanger the safety of the public,
The work of an enginecer, it asserts, “affects a popula-
tion—and usually a large population—rather than an
mdividual” and theretore “the consequences of errvor
* * ¥ are generally greater than in medicine or law?’
(Pet. Br. 7).

Curioisly, however, NSPE now argnes that thero
is little risk of this kind associated with research and
development contracts (Pet. 13v. 16), although prior
to 1972, it applied its ban against disclosing price in-
formation to such work. Simnlavly, safety apparently
was not a problem under former Rule 50 of NSPE’s
Rules of Professional Conduet, which for many years
provided that an enginecr could ethically inform a
client of the cost of serviees he proposed to provide,
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although the WSPE discouraged the giving of such
information (see J.A. 7182). Moreover, despite the
claimed concern for safety, -for two years between
1966 and 1968, NSPE’s “When-in-Rome’ clause ex-
pressly allowed fee bidding in foreign countries (J.A.
6437)." Nor does NSPE seem concerned for safety in

recommending state fee schedules.”
In any event, this justification i1s unsound for a
number of other reasons. The claim proves too much,

“ The “When-in-Rome™ clause was revoked because many mem-
bers did not need it 10 secure overseas business, and because it was
an obvious embarmszment domestically. Az the PEPP Section
Committee stated: “How can wo explain satisfactorily to GAO
[General Accounting Office] why OK to bid on overseas work and
not on domestic work ¥ (J.A. 9890).

1 The fee schedules ta which NSPE has required that its mem-
bers adhere, generally are based on a percentage of the construe-
tion cost of a projecc (e.g., J.A. T952-7955, S114, §235-8239, S361-
8363).

ASPE’s own execuiive divector testified that with this method
4 % * you get the zame price, whether you do good or poor engi-
necring. Therefore, the less enginecering you can do. perhaps the
more profit you make, providing. of course, vou make a satizfac-
tory, adequate building™ {J.A. 1793-1794).

His testimony al:o undermines NSPE’z claim that {ee compeii-
tion will “increase ® * ® construction. maintenance, operating and
life-cyele costs™ (Det. Br. 31). When an engineer compauies his [ee
as & perceniage of construction cost. “[t]here is also almost no in-
centive to work on the hfe eyele [costs) business because i [the
fee] 15 entirely in terms of the construction at the end of the proj-
ect itself” (J.A. 1794).

Although NSPE now aszertz that it “recommends against use
of the percentage of construction cozt method™ (Per. Br. 14}, its
Guide For Professional Engineers’ Services, first issued in 1069
and now in wse (J.A. G322}, fully deseribes the circunstances
where “[t]his method is applicahle.”” It cantions that “fee sched-
ules or eurves applicable to the region in which project is to be
constructed shouid be used when this meihod of compenzation is
adopted” (J.A. 5155).
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since it would justify the.elimination of price com-
petition in large segments of our economy. The fact
that engineers deal imtimately with matters of public
safety hardly distinguishes them from numerous
cther buzinesses and professions whose work is also
essential fo public satetyv. Alost work by construetion
contractors, for example, involves public safety. Un-
der NSPE’s public safety theory, general huilding
contractors, as well as plumbing, electrical, masonry,
welding, and other construction sub-contractors, could
all agrec to elimimate prvice competition for their
services. The theory would also seem to cover the sup-
pliers of ecommoditics that affect public safety and
health, such as the mannfacturers and dispensers of
drugs and cosmetics, .

Further, the argument assumes that engineers will
sacrifice public safety for peorsonal profit. The pro-
Tesstonal traditions of engineering, which make safety
a primary responsibility are themselves a principal
sateguard against such conduet.” Under a system of
price competition, engineers, no less than lawyers, ean
he expected to nphold the integrity and honor of theiv
profession, and to eonduet themselves with candor and

** NSPE has long had several Code provisions aimed at pre vent-
mg unzafe engineering and deceptive fee proposais, Its Code
provides (Pef. App. A-in—\L-Hn)

“Section I—The Engincer * * % o % * * il be realistic and
Irouest in all estimates, reports, sfatements, and testimony.,

. . » . *

“e. He will advise his client or employer when lie believes a

w project will not be successful v
2 s o - e =

“Seetion E—The Fngineer will have proper regard for the
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honesty in estimating the price of their services for
partisular tasks in seeking to be selected. Cf. Bales,
supra, slip op. 27; Virgtnie State Bouid of Pharmacy
v. Virginia Citizens Consumer Council, Inc., supra,
423 U.8. at 748.°

safety, health, and welfare of the public in the performaonce of
his professional dutiez * * %, He will notify the proper authority
of any observed conditions which endanger public safety and
health,

*a. He will rezard his duty to the public weifare as paramonnt.

“*b. He shail * * * work for the advancement of the safety,
health and well-being of his community.

“c. He will not complete, sifm. or seal plans and/or specificn-
tions that are not of a desizm safe to the public health and wel-
fare and in conformiiy with accepted engincering standards. If
the client or employer insists on such unprofeszional conduct. he
sholl notify the proper autharitiecs and withdraw from further
service on the project.

& ] - ] L

“Section 6—The Engineer will undertake engineering assign-
ments for which he will be responsible only when qualified by
trining or experience; and he will engnge, or advise engaging,
experts and specialists whenever the client’s or employer’s inter-
ests ave best served by such service.

- ] L] L -

“Section 13— * * *

“a. He will conform with registraiion laws in his practice of
enginecring.”

2 Competitive bidding by lawyers is no longer unethical under
the ABA Canons of Ethics. See American Bar Association, Com-
millce on Professional Ethies. Formal Opinion 329 (August.
1972). overruling a prior opinion (No. 292, Qctober 15, 1957) that
had characterized mny response to an invitation to bid on a lecal
services contract as unethieul solicilation. Engineers can ethieatly
publicize, throngh brochures and other factual representations,
their Yexperience. facilitics, personnel and capacity to render serv-
ice™ (Pet. App. A-52; examples of these promotional brochures
are reproduced até J.A. §840-8019, 0079-9889). Cf. Bales, supra,
slip op. 14, 17, (majority opinion), § (Powell, J., dizssenting).
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High professional standards in engineering, more-
over, are enforeed hy state regulation (FP. 6, J.A.
9945, 99G6), and engineers who endanger publie safety
risk loss of their licenses. Cf. Virginia State Board of
Pharmaey v. Virgiia Citizens Consumer Counctl, Inc.,
supra, 425 TS, at 768

Structures must also meet the safely requirements
of local wlding codes.*® I'nginecrs and contractors
who arve responsible for unsafe structurcs risk sub-

 Lvery state has laws which lil'ovide for the licensing and
regiztration of engineers, and all engineers who offer their services
to the public must he registered (FP. 6. AL 9045, FD. 3. J.A.
2964). Although the provisions of these Inws vary from state to
state, they usually require an individual to he 2 graduate engineer,
to have at Teast four yvears of experience, nnd to puss n written ex-
amination in order to he eertified (FP, ¢, .T.A. 00433, State regis-
tration Liws also often require that licemsed erginecrs practice amly
1 thase specialty nrens where they ave gualified and competent,
and practice in other areas may subject an engineer to sanctions
that can include loss of Yicense (FI' 701 AL 9045-9946), Licensing
and regisiration hoards throngliont the United States have the
authority to discipline registered professional engineers, and the
Taws of most stalez provide that professional miscomluet is a basis
far suspending or revoking a professional engineet’s license (FD.
3,30, T AL 9064, 0969),

** Various municipal eanstraction codes and other codes relating
epecificallr to plumbing. electricity, fire prevention, and similar
topirs, govern the performance of architects. engineers, clectri-
eiang. plumbers, and others involved in designing and constructing
buildings of various types. Sce, e.9.. Administrative Code of the
Ctity of New York, ch, 26, Title C (1968) ; District of Columbia
Rules and Regulations, Title 5A-1 (1972, as amended to 1977).
States, too, have hegun to adopt their own construction codes. not
only to permt efficient and economical construction techniques,
but also Lo promote uniform standards for protectiom of the public
health and safety, See. r.g., New Jersey Stat, Aon. § 32:27D-119,
et seq, (1976) 1 also, Virginin Code Ann. § 3G-97 et seq. (1977
Supp.).
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staniial legal hability both in tort and under loeal
conshruction codes if the structure collapses or causes
injury. That risk itself provides a substantial incen-
tive for both client and engineer to assure themselves
that safety is engincered into any project.

Since the award of engineering contracts signifi-
cantly involves the chent’s confidence and frust (FD.
49, J.A. 9970}, an enginecr who does shoddy, unsafe
work—like an engineer who deccives the client about
price—also risks loss of his reputation, even if he does
not lose his Heense.

Although NSPE conjures up the specter of collaps-
ing bridges and falling bnildings where price compe-
tition is involved (Pet. Br. 28-29), there is no
evidence im this record that competifive bidding ov
price comparison was a factor in the accidents to
which it refers (J.A. 1028-1053; see also J.A. 1862-
1864, 2010-2011, 2014-2015, 2085-2087, 1317-1318, 516-
519, 8§38-839, 261-266).

NSI'E is simply arguing, on the hasis of self-sere-
ing speculation,” that price competition s so univer-
sally likely to endanger public safety, that it may be
eliminated by the private collective decision of those
most lhkely to profit thereby. But the courts below,
after carefully examining the natuwre and operation of

“ X5PE has been constanily mindful of the economic interesis
of engineers in prohibiting price competition, It hos advised its
members that andherence to the ban on competitive bidding will
protect higher engineering fees (FP. 33. J.A. 9933) and has ¢au-
tioned that in the leng run, an engineer “reduces his own fee
capability by bidding¥ (J.A. 6300).
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Rule 11(¢), found it to be nothing more than “‘a rule
‘that is sought tu be justified in terms of avoiding
-dangers to society, hut which has been hoth written
and applied in practice as an ahsolute ban (affecting
prices) that governs situations where there are no
such dangers” (Pet. App. A-12). The record fully
supports that conclusion.*”

IT, THE JUDGMEXNT DOES NOT VIOLATE NSPE'S FIRST
AMEXNDMENT RIGHTS

NSPLE ciaims that portions of the judzment sun-
niarized above {Statemtent, supre, p. 26)-which bar it
irom continuing to maintain and enforce an official
poliey that prevents engineers frony engaging in price
competition—violate its  First  Amendment  rights
(Pet. Br. 77-91). It did not make this argument to

e

the district court mitially ™ or during the proceedings

oh remand.

‘7 As the court of appeals pointed out, however, “[1]f the So-
ciety wishes to ndopt some other ethical guidelines [than Secetion
11(c)] more closely confined to the legitimate objective of pre-
venting deceptively low bids, 1t may move the distriet court for
madification of the decree™ (Pel, App. A-10). See also note 39
ypra, P. 47, note 50, infra, pp. B7-H8,

#1We dispute NSPE’s cltim (Br. 77} that it was improperly
denied a hearing. When in late 1974 the district court first ruled
for the governnent, it invited the United States; ax prevailing
party, to-submit a proposed judginent, The government did so. At
the urging of NSI'E’s connscl, attorneys for each side met with
District Judge Smith at his home on New Yenr's Eve to discuss
the judgment, No transeript was made. Government counsel was
agreeable to hiolding 1 hearing on uny disputed terins of the judg-
ment, but NSPE's counsel opposed this beeause sieh a hearing
would have delaved the cutry of judgment until atrer the expira-
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The decrce—as modified by the court of appeals
(Statement, supra, p. 31)—provides a remedy tailored
to the district court’s findings that NSPEs Rule
11(c) is an illegnl‘agrcement resfraining price com-
petition (J.A. 9943, 9972, 9974, 9990), and that NSPE
secured adherence to its terms by extensive publicity
and by enforcement activities. Those activibies were
ncither political nor commereial speech. NSPE was
not simply expressing its views concerning the desir-
ahility of price ecompetifion in an attempt to persuade
its members independently to decide to refrain from
price competition. Rather NSPE promulgated and
enforced ** an ‘“‘cthieal” rule which cocreed its mem-
hers to avoid price competition.

Jis program was thus, in the court of appeals’
words, “one of all-out interdiction of price informa-
tion” (Pet. App. A-10).” As this Cowrt has held:

tion of the provision of the Expediting Act, which allowed direct
appeals to this Court. N3PE counsel insisted thal judgment be
entered inmedintely, and the conrt complied with his request.

After remand from this Court, the district conrt held a hearing
on November 7, 1475, At this hearing, counsel for XSPE stated
m paszing that he wanted n “hearing on the form and content of
the decree” (Tr. 51). Neither the government nor the dist rict court
hadl any objection to such a hearing. but petitioner never followed
up the matter. either in the ensuing three weeks leading to the
eniry of judgment. or thereafter.

12 Although NXSPE clnims that it has not enforced Section 11(c)
{Tet. Br. 85}, the district court found otherwise {FP. 56-69, .T.A.
0964 J.A. $M0). As the court of nppeals conclunded (Pet. App.
A= A-0—A-10). this finding iz not clearly erroneons. See pp.
17-22, supra.

© XSPFE misreads the eourt of nppenls decision insofar as it
contends {(Br. 94-07) that it iz being subjected to a broad injunc-
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*-* * [I]t has never been deened an abvidg-
ment of freedom of speech or press to make a
course of conduct 1llegal merely because the
conduct was in part mtiated, evideneed, or
carried out hy means of language, either
spoken, written, or printed. * * * Such an ex-
pansive Interpretation of the constitutional
guaranties of speech and press would make it
practically impossible ever to enforce laws
agninst agreements in restraint of trade as well
as many other agreements and conspiracies
deemed mjurions to societv. [Fiboney v. Ewm-

pire Stovage & Tee Co,, 336 TS0 490, 502.]
Although petitioner hreadly complaing of infer-
ference with its right fo speak, the judgment dees no
more than is necessary to prevent a rvecurrence of
petitioner’s numerons and widespread activities in
publicizing and enforeing its total han on price com-

tion becanse it exereised 1fs vight to contest the government’s com-
plaint. The court of appeals simply held that. NSPE: belated otfer,
al argument, to “wark out a neore refined decree”™ (Pet. App. A-10)
did not invalidate the relief ordered by the district eonrt. First, as
the court noted, no such intliative had been made in the district
caurt (/Lid.y, Second. NSPIs unyvielling posgition thronghent
this litigation i that it max snppress price competition under “the
principle embodied in Section 11(c).” however it i formulated
(Pet. Br. 75). Since, on the record as it stood. NS implemented
this “principle” by “an all-out interdiction of price infarmation”
the eourt ol appeals held that “this warrants a firm remedin? de-
cree” (Pet. App. A-10).

NSPE remaing free. of convse, to devise navrower cthical rules
that comply with the antitrost laws.
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petition by engincers.™ United States v. Gypsum Co.,
340 T.S. 76, 89. Such relief is consistent with deci-
sions of this Court lholding that a judgment in an
antitrust case may restrain such activities in order
to prevent repetition of Sherman Aet violations.
California Aotor Transport Co. v. Trucking Unlim-
ited, 404 U.S. 508, 514; United States v. Otter Tail
Power Co., 360 F. Supp. 451 (D. Minn.), affirmed
per curigm, 417 U.8. 901.*

Petitioner’s narrvower argument that the judg-
ment ‘‘runs dirvectly contrary to the Noerr-Penning-
ton doctrine’” (Pet Br. 83), is also without merit,
Eastern R.R. Presidents Conference v. Noerr Motor
Freight, Inc., 365 U.S. 127, and United Mine Workers
of America v. Pennangton, 381 U.S. 657, established
that the autitrust laws do not prohibit efforts to per-
suade governmental hodies to adopt anticompetitive
policies. NSPE’s violation of the antitrust laws, as

8 NSPE inaccurately describes (Pet. Br. 79-80} the breadth of
the judgment. The decree restrains the Society from officinl com-
munications designed to produce or resulting in the illegal con-
ceried business practices formerly done. Thus, T VII of the judg-
ment bars the dissemination only of a Code, rule, or guideline
which prehibits or discourages the submission of price quotations
(Pet. App. A-17). Similarly, nlthough NSPE claims that ol its
members, as individunls, are swept up by the decrce (Pet. Br. 77-
78). the relevant definitional provision, © 111, makes it clear that
the judgment applies only to persons other than NSPE when they
are “in active concert or participation with the defendant * * *
(Pet. App. A-15—:A-16).

52 See also: National Lader Relalions Board v. Gissel Packing
Co., 395 T.S. 575, 616-618; National Broadcasting Oo., I'nc. v.
United States. 319 U.S. 190, 226: Zacchini v. Seripps-Howard
Broadcasting Co., No. 16-577, decided June 28, 1977,
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found by the distriet eourt, did not rest upon such
efforts.” Nothing in the judgment prevents NP
and its members from attempting to intfluence gov-
ernmental -action,” or {rom communicating their
views to state or federal officials.™

*® NSPI: argues at length (Pet. Br. 83-85 n. 253) that its sue-
cessful boycottof the Department of Defense “two envelope” ex-
perment. was “privileged conduct under the Noerr-Penniagtow
doctrine” {/d. at 85 n. 253). The argument misses the mark. The
district court dil not hold that NSPLE’s lobbying efforts were not
constitutionally protected or were thie basis of antitrust iability.
What it did find, however, was that NSIPE and its allies had gone
bevond activity protected under the Neeri-Penninglon doctrine
and had engnged in economic coercion to frustrate the governinent
offort to 'obtain price competition (EP. 4651, JF. A, 1957-8959),
These findings, as the court of appeals held (Pet. App., A-10),
are correct.

* Indeed, the only mention in the judgment of zovernment offi-
¢inls is in Paragraph VIII's requirement that NSPE send copies
of the judgment to each State Board of Engineering Registration
in the United States (Pet. App. A-17).

“» NSPE’s claim that Parngraph IX unconstitutionally in-
fringes its associntional rights (Pef. Br. §83-90) is proundless,
Paragraph IX simply bars NSPE from granting nffiliation to a
state or lncal soriety that “prohibit[s], discournge[s] or limit[s]
[itz] members from submitting price guotations for engincering
services at such (nnes and i sach mmnounts as they may choose [or
which otherwise] pavticipate[s] in or * * * Tadopts] any plan,
program or course of action which has the purpose or effect of suli-
pressing or eliminating competition among [itz] members haset
upon engineering fees® (Pet. App. A-18 — A-19), Since the dis-
triet. eonrt forud ihat NST'K has worked in eenjnnetion with its
state and lecal affiliates both in propagating fee sehedules and in
enforcing the ban an competitive bidding, this provision is reason-
ahle as a method of preventing recurrence of those pactices.
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CONCLUSYON

The judgment of the court of appeals should be
affirmed.

Respectfully subnntted.
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