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OCTOBER TERM: 1977 

No. 76-1767 

N ATIOX Ar.. SOCIETY OP PROltESSIO~ AL ENGI:-.""EERS, 

PETITIO~""'ER 

·v. 
UXITED STATES OF .t.bfERICA 

OY lVI!f'P OP cenTI0«-4.Rf TO TllFJ C.\'ITED sr~tTES COUR.T Of' 
A.f>J•f.!A.f,S f'OR. '1'/JR DISTINCT 01-' COLf/Jtnl.4. CllU:UlT 

:BRIEF FOR THE UNITED STATES 

OPINIONS BELOW 

The initial opi.n.iou, findings of ·fact and conclu
sions of the district court ~1re reported at 389 F. Supp. 
1193 (J . .A. 9928). 1 The opinion of the dish·iet court 
foUowing this Cotu·fs re.lllnnd ( 422 U.S. 1031) for 

11=J.A.:: refers to the Joint Appendis in the court of np1~nls, 

which is the appendix herein pursunut to the Court~s order dn.ted 
Xon•mber 7i 10i7. ·=Pct. Br.:: refers to Brief for Petitioner. ::Pet. 
.\pp.== refers to the. nppendi.s to the petition. •:FP.=' refers to the 
di~rict court~s findings of fnct ndopt~d from those proposc.d by th~ 
plnintiff nml :.Fn.:: to the sepnrnte1y numbered findings uclopted 
from those pro}lO&'<l by the. defondnnt. 

(1) 
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further .eonsideration in light of Golclfa.'J'b v. V ·irg£nia 
Sta.te Bar, 421 U.S. 77:3, is i·eported ... at 404 F. Supp. 

457 (J.A. 9985) .. The opinion of. the court of avpeal_s 
affii·ining the decision of the· district court but: i1todi~ 
fying its decree in part (Pet. App. A- 2) is reported 
at 555 F. 2d 978. 

JURISDICTION 

The judgn1ent of the cotut of appeals was entered 
on ~fareh 14, 1977. The petition for a writ of ce.~·tio-

1·n1·i was filed on .Jtmc 10, 1977 and granted on Oc
tober 3, 1977. The jurisdiction of this Cotu:t rests on 
28 u.s.c. 1254(1). 

QUESTIONS PRESENTED 

1. 1Vhether a co1nprehensive ban on con1petitiYe 
price bidding for engineel'ing services · collecti ve1y 
agreed to and enforeNl by the National Society of 
Professio11al Engineers, Yiolatcs Sec:t.ion 1 of the 
Shennan .. A.ct. 

2. Whether the judgment of the district court, en
joining the Society fro1n takiJ1g aetions 01· inaking 
staten1ents that would Jrn.ve the effect of perpetuating 
it.s · unlawful ban on co1npetiti 'le price biddu1g for en
gineering services, is consistent \Yith the First 
..A1nendment. 

CONSTITUTIONAL PROVISION AND STATUTE INVOLVED 

'l"'he Fi 1·st Amendment p1·ovides: 
Congress shn 11 nm ke no Jaw * * * ahridgiilg 

the freedo1n of speech, or of the press; or the 
right of the people penceabJy to assemble, nnd 
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to petition tbe CTOvernment for a redress of 
grievances. 

Section 1 of the Shennan ..t.\ct, 26 Stat. 209, as 
amended, 15 U.S.C. lJ provides in relevant part: 

Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of h·ade or commerce mnong the seYeral States, 
or with foreign uations: is declared to be 
illegal. 

STATEMENT 

In this civil antitrust. suit filed by the United Slates, 
the rustrict court initially found that petitioner, the 
National Society of Professional Engineers 
C:NSPE :'), tiolated Section I of the Shern1an .Act 
by combining and conspiring with its n1cmbers and 
various state engineering societies to eli111inate any 
fo1m of competitive price bidding in the sa1e of en· 
gineering serrices by 1neans of Section 11 ( c) of 
KSPE's Code of Ethics (389 F. Supp. 1193; J .. A. 
9928-9973). Sect.ion ll(c), on its face ancl as prac
tically applied and enfol'ced, con1prehensively bans 
any fortu of price competition that perntits a pros
pective client to co1npare prices for engineering serv
ices prior to selection of an engineer.~ It provides 
FP. 26; J.A. 9951) : 

:: The complaint: filed in Dcccmbe1· rnn: nllegcd thnt the. mem
bers of ~SPE agree to nbide by this prm·ision nnd thnt NSPE 
:md its members enforce the bidding bnu (J . .A.13). The complaint 
asked for declnrn.tory nnd injuncth·c i-clief ngnui::t the continued 
promulgation nnd enforecment of the bidding !Jan ( J.A. 14-15). 

In its answer: ~SPE ndmittcd ndopling nnd publishing Section 
ll{c): but denied nll liabilit.y (J.A. lG--24:). 

The parties engngecl in cxtcnsi,·e discm·ery prior to trial. During 
the fit'e-Oay trinl: NSP.E cnllecl fin~ witnes...~s (J . .A. 1597, 168~, 
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. ~e~tion 11-= The, Engiuce:· will n ot compete 
1111fai]·Jy with a.noth.er cngince.r by ~ttempting 
to obtain employment OT · advancement 01· 

profe~siOnal engagements . by competiti,·e 
. bidding ... 

* * * 
He shall uot solieit 01· snbmit engi1wering 

proposals on the bnsis of co1npetitive bidding" 
Competitive bidding f or professional engineel'
ing services is defined as the formal 01· in
fol'n1al submission, or i·eceipt., of \·e1·bal 01· 

written estimafa-~s of' cost 01· 1woposn]s in tenns 
of dolln1·s, mall days o.f. work reqni1:ed, pe1·r·.f'nt
age of consti·nction c-.ost, or any other n1cw:Hn:e 
of compensation whereby thr:' pro::;pec-.tive chm1t 
may c01npare engiJJe(!ring ~e1·vi r. es on a rn-i<:.e 
basis prior to the time that one engineer, or 01ie 
engineering organization, 1H1s hecn seleetcd for 
negotintions. The disclos11re of r~commended 
fee schedules pl'cpared by various engineering 
societies is not considered to constitute com
petitive bidding. A11 Eugineel' r0q11e.sted to s11b
n1it a fee proposal or bid J?l'ior to the selcctio1l 
of an engineer or fi 1·n1 snbje~t to the negotia
tion of a satisfar.:tory eontrnc.:t, ~hall attempt to 
have the procednre <'.hanged to c-onforn~ to ethi
·cal prncfices, hnt if not · s11 ece$sfu l · he~ shn ll 
withdraw from considerati·on fol' the proposed 

· 1 i.J.1, 1 !li'iS: 2~18) n nd the go\·cmrncnt c::d led th l'<'c. ( .T.:\. 20-rn, 2H!\ 
2210). The witnr.s~es testified :lhout the 11 11 t11re of p1·ofoss ion:il 
engineering nml tlie nature: ope.mt.ion antl e11force11 1~nt of NSPE:s 
ban on co111pctiti\'C. bi1lding. In aduitio11 to tlH~ testimon;\' nt. t.rial~ 
NSPE introduced depositions of twelve in<l1\·id11als (.J.A. 2i-
1528) ~ nnd botli the govern111ent and NSPE submittc<l \·olmni11011 .::; 
cloc'111ncntn ry e\-i dr.n c:c'. · 



5 

work. These principles shall be applied by the 
Engineer in obtaining the services of otheu 
profe~onals. 

While ~SPE:s direct appeal io this Court was 
pending, Goldfatb v. Virgi1li<i State Ba1·, 421 U.S .. 
·f-73, was decided. The Court then vac:ited the district 
eourt:s judgment. in this case aud remfillded for fur"". 
tl1er consiclerntion in light of Goldfarb ( J .i\. 998-!). 
422 U.S. 1031. Upon Teconsideration, the dishiet court 
held that Golllf arb supported i~ analysis a.ncl reaf
fh1ned its prior deci'ilon ( 404. F. Supp. 457: J .A. 
9985-9990). The court of appeals affinned the disb:iet 
court!s findings of fact ancl conclusions of Jaw and 
1uodifiecl the juclg1neut in one respect (555 F. 2d 978; 
Pet. App. A-2- i.\-13) (see pp. 29-31, infra). 
The facts a1·e set fortl1 in the disb·ict conrt=s initial 
findings, 69 of which were adopted with 111odifict\tiolls 
fro1u those in·oposed hy the goYermuent (FP. 1-69,. 
J . ..A. 9944-9964), and 56 :from those proposed by 
XSPE (FD. 1-56, J.A. 996:1:-9972). 

XSPE is an organization fanned to promot.e the 
econo1nic1 professional and social intcres~ of engi
neers (FP. 3, J . .A. 9944). It is incor1)orated and hns· 
affiliated state societies and local chapters in every 
state and territory; a. per.sou who joins :N'SPE siiuul~ 
taneously joins the appropriate state societr and local 
chapter (FD. 11, 12~ J .A. 9965).3 NSPE has approxi .. 

s The com·erse is olso true : an enginee1· who joins a st~te sod~ty 
nutomnlically becomes tl mem~r of ~SPE (FD. 12: .J .A. 90G.J). 
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n1ately 69,000 1neinbers, 55,000 of whorn are i·egistered 
tmder the laws of the several states (FP. 2, J".A. 
9944). 

Approximately 1~,000 NSPE n1emhe1·s are consult
ing engineers who pr1.n·icle service~ for a fee (FP. 4, 
19, J.A. 9945, 0949) .' Consulting eugineel's are e1n-
1)loyed by or operate engineering fu·rns that vnry in 
size from one-111an £inns to publ ic1r held c.ol'porntions 
'"hich actively n)arkt:?t n.ncl p1·on10te tl10i.r .se1·vie:eR lUl~ 

tionwide (FP. 9, 18, 1 D, 20, .J.A. 994!), nD48-99-19) •5 

So1ne enginee1·ing fil'rns are affiliated with or owned 
by arcbitectt1r~11 fil'rns or by other e;orpol'ntions en
gaged in allied or relnted fields, such ns cor1struction, 
1nanagement nud i·eal estate development, nnd these 
relationships may .result in a Yery fa rgc group of 
firms controlled by a holdiug company (FP. 23, J.A. 
9950). The mnjority of consulting cngi ueers nre iu 

The Bonrll of Dil'cctors of the national srn:ict.r i~ cornpl'i:-;c!d of 
reprcscnta(i,·c;; of tl1e: f14 afliliated :;tatc soeicfir~! wl10 lmvc ,·oting 
power in proportion to tlu~ size of the n1e;111Le1·sliip of the stat.e 
society ( J.A. 17:13-li !>!, 2·l·fl+-24!l~,). 

'There ~re npproximatety 3~5.000 registered pl'ofossiounl engi
neen; in Amerit:a; roughl~· half :1l'c consulting engineers (FP. i, 
J.A. flD-+5-!)!)fG: FD. 10, J'.A. 9Vfi;'i). 

6 Although 60 percent of engineering firms employ fewer than 
fire. engineers {FD. (i~ .T.A. flf)fi~i)! larger fir111s :1cco1111t foi· :t sub
st~rntial pnrt of total engineering renmucs. For t~xample, in 1!)72 
t.he 4~~8 lnrgcst nrchi.tcct11ral-cnginccring design firn1~ accounted 
for approsimn.tcly $2.:2 oi1lion in fees (F P. 17, J.A. ~l!l-t8). See also 
FP. 21, ~T.A. oo.+n. 

In ndditio11, there a1·c, se,·ernl JnrgC> "dcsig11/c;onst.r11ct" firms, 
which construct projcds in acl<.lition to doing cons11 lt.ing engineer
ing; the 62 Jargest. design/const.ruct firms h1 1072 received con
trncts totalling $~G billion (FP. 24, J.A. 0050). 



7 

practice in .fh~e broad arens of engineering (civil, 
mechanical, electrical, chemical, and n1ining) and may 
con.fine their practice to n101·e specialized areas within 
these categories (FP. 7, J . .A. 9945-9946; FD. 4, 9964-
9965). 

Engineering services a1·c necessnry to the study, de
sign, a.nd construction of all tnJes of stnictures. 
"These ser,;ces include llre-fens.ibility studies, feasi
bility studies, plmuling, preliminary studies, the prep
aration of ch·awings, plans, designs, specifications, cost 
estimates, 1nanuals and reports, ·Consultations, surveys, 
and inspection. Engineering firms also provide various 
related sen-ices such ns soil boriJlg and sur,·eyiJ1g, re
production of drawings ancl specifications, economic 
and .financial sur"eys and data processing, both for 
ot11er engineers and go,·ern1ne.n tn l or coinmereia l 
clients" (FP. 11, J.L\. 9946-99!7). ';On occa~on, engi
neering fuius sell no11-engineeril1g i·elatecl ser,-rices 
such as computer seryices:' (FP. 23, J . .A. 9950). 

The dollar \alue of those se.i·\ices is substantial 
(FP. 19, J.A. 9949). Engineers, usuaUy in conjunction 
with architects, work on p1·ojccts worth 111any billions 
of dollars. Enginee .. ri.ng fees alone ainount to 5 to 6 
percent of total <:onsh·uction costsl and arc hi tect-engi
neer fees annually total arotwd $4.7 billion (FP. 16, 
17, J.A. 9948). 

':Many engineering finns aeti,ely inarket aud p1·0-

1uote the sale of their se1"\;Ce~ to prospecth·e clients" 
(FP. 20, J.i:\. . 9949). Son1e Jinns e1nploy mru·kefing 
specialists and business de\elop111ent personnel who 
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seek contacts with individ.nals, fi1·m's and g6ver1unent 
agencies that inight be potential sources . of business. 
Fi.1·n1s distl'ihute pro1notionul brochures to prospective 
clients describing their operations, past work, capa
hilitie.s and pcr::;onnel. (FP. 20, ~J.A. 9~49).c 

ll. TIIE (Jnl0Di (11!' ' l'llE 13.\~ O~ C.:0.:'llPE'J'lTI\"F~ Jlll>UI:'\G 

NSPE's ban again~t co1upetitive bidding has a 
lengthy history; it developed from the organization's 
R.ules of P1·ofessional Conduct and Canons of Ethics.= 
These J:ules and canons express two pri.Jrnipal ideas: 
that it is generally possible for an engineer before 
_being- hired to il1fonn clients of the cost of bis pro
.posed services; and that it is undesirable for him to 
.do so. 
: For exan1ple, fonner Rule 50, ado1Jtecl in 1957, ex
pressly provided that before being hired the engineer 
"shou~d set forth in dotai l the work he 11roposes to 
accon1plish" when asked for sueh a proposal (J.A. 

: r. Exnmples of these promotional hroclt11res arc re produced at 
.T.:\. 8448-SU-!~\ !J0Hi-D8SH. 

7 'N'SPE formulated and adopted t.hc Rules of Profos."iiow1J Con
dud. The Canons of Ethics Wel'e formulatcJ by tl1c Engineers 
Council for P1·ofcssional De,-eloprnent., :i. federntion of engiJl(·cring 
sot.:iHic3 concerned with derclopnH!nt of r11 lcs of ct.Ii ics~ and NSPE 
adher0d to tht•111 (.J . .A. fi:!41, 717"1, 7184, J83g-183-L 1837- 1S3S, 
1842). 
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7182).~ It warned the enginee.r to ~n-oid, aif possible,H 
a ::staten1ent of monetary remuneration expected" for 
the job. The 1ule adyiscd bin1 that if ::such a state-
111ent be deen1ed necessa1·y," he should subu1it a bid 
"equal to or inore than the fees recon11nended as rnini-
1uum for the particular type of ser,~ice requll.·ed, as 
e·stablished by fee schedules • • • ." If no area-wide 
fee schedule was <nailable, NSPE told its nlember~ 
that it "as ethical to price the job ::equal to actun.l 
cost plus overhead plus a reasonable profit" (J . .A.. 
7182).• 

In 1961: NSPE amended the Rnles to narrow the 
ei.rcumstances in which an engineer ethically could 
infor1n a prospective client of his charges. Rule 50, 
which had previously allowed price quotations where 
;:such a statement be deemed necessal·y" (J.A. 7182). 
wns changed to peimi.t such information only 
:' [s]hould the owner insist" (J . .A. 6380, 6382). 
Similnrly, Rule 50 pro,ided that any price quotation 
nn1st be limited to •:the recognized professional society 

. •Rule 50 nho pro\•ided thnt it~ ethical for engineers to s-olicit 
clients !'in the form of a. lett~r or n brochurc·1 nd,·ertising the firm:s 
qunHficntions :md pa£:t accomplishments (J.A. i'JS::!) . 

1J Section 26 of the Canons pr'<widcd : ;:('I'he Engineer] will not 
compete with another engineer on th~ b~sis of chnrgt-s for work 
by underbidding~ through reducing his normal hrs nft~r having 
been infonned of the charges nam~ by the otheru (J.A. 718~). 
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fee sehcchile ·for t.be particuJar type of service re
quired in ·the * . * *.area * * *" (J.A. 6380, 6382).10 

Iii · Septeinber 1963, ·the Engineers Council i·evised 
its Cmfrms ·of Ethics and adoi:ited a provision which 
permitted cmnpetitive bidding for p1·ofessional serv
ices when competition is not based on pric~ alone 
(J.A. 6243).11 That Canon provided that an engineer 

• ' ' t I • 

. , \viJJ . not .UiYite or subn1it ptice p1·oposals for 
professiona L st~rvjces, which require creative 
~-ntclled.ual e.ffo1-t, on a basis that c·onstitut.es 
eon1petition on }Jl'ice alon0. Dne i·egard should 
be gi,~cn to nll l 11·ofc::;sjonnl a::;p0ds (•f the en-

·. gagernent [.J.A. G2:3D, G243]. 

N~P.~ adopted its present Code o'f Ethfr:.s in 196-!. 
Dur.i11g the deliberations, the NSPE Ethical Practices 
Committee i:: i·e(;Ollllll l:'nded against the acl(lption of 
the E1igi11eets Council. Callon as not beiJ1g a sufficie11tly 
co1nptelH.:11sive prohibition upon pl'ice competition for 

10 Huie -!-!I wa.s also amcndt'd to pro\'i lle f.hnt ;m "engineer w-110 

1s l'<!IJllC':>tcrl to ~11b111it a con 1pd it in~ bid to an O\\'ner or a gm·em
me11tal body should n•rno,·c himself frorn co11sidC'ratio11 for the 
proposL.·d work" (.J.A. <)38:1; con1pal'c .J.~ \.. 718:2) . 

.After :NSPE nmcnd~d R11les 4!1 ancl 50, the Soeiety:s Bonnl of 
Et.hical Hc,·iew ( .. BER:~) iss11ec.l nn opinion bnsc:;d Qll them. DER 
Cn~e U0-2 (._I .A. 2~·f.H; compare J.~·\. 13:380). 

The. pro,-ision in Huie 50 ::;t:it.ing that solicitnt ion on other tl1:rn a 
fee basis is cthica I 1·e111a in~d mH.:hn nged. 

11 This p1·0,·isio11. C:rnon :t7. was ndoptNl by tl1 e American In
stitute of ~\lining, ~fet:'lllurg1cnl~ and Petroleum Engi11eers, nn<l 
the American Soeiety of Hent.ing: RefrigNntio11 and Air Conai
t.ioning Engineers (J.A. fi'.:!4:3). 

1 ~ The Et.hicnl l~rnctic<'s Conrn1it.tee is t.he official :r-rSPE body 
which st.ud ies nncl reviews ~":"SPE:s et.hical stn11llards nnd reco1~
mcncls re,·isions of t.l1e NSPE Co<lc of Efhic:s and profoe;sionnl pol
icies to the Bon rd of Di redo rs ( J .. -\. 2?>08, 1 illG-17G8). 



11 

engineering ser,~ices (J.A. 6242-6245). As a result of 
this recommendation and the overwhelming support 
of XSPE 1nembers who cotnmented on the pro1)osal, 
the XSPE Boal'd of Directors adopted Section 11( c) 
in Ju.ly 1964 (J.A. 6242-6245, 6263, 64S7). 

C. TOE SCOPE . .\...,-0 Ol'F.R.\TIO~ OF THE B.\X OX COltPE'l'l'llVE BIDDL"\;'G 

The district court found that for inost of the period 
charged in the complaint (July 1966 to July 1972)1 

the ban applied '" 'to all services provided by a :pro
fessional enginee.ring fu·m' :' (FP. 28, J.A.. 9952). In 
1966, the NSPE Board of Directors adopted Pro
fessional Policy 10-F,11 which so provided (J . .A.. 5766, 

u NSPE Professionn.l Policies nre adopted by its Board of Di
rectors, usually upon recommendation of the Ethiw Practices 
Committee: and constitute guidelines to supplement and dcline th0 
Code of Ethics for the conduct of its members and their firms 
(J.A.. 785-786: 2508, 1766-1765). 
Prof~ona.l Policy l~F supplemented a 1962 Board of Ethical 

Review opinion that Rules 4S lo 51 and Cnnon 26 do not apply to 
rescnrch and dc~clopment. contrncts (::R & o::) (.J . .A. 2599-2600). 
The Bo~ird of Ethical Rericw reconsidered the R & D question in 
1971. At first: nn opinion wns drafted to permit e~oineers to sub
mit price proposals for Il & D and study controcts (J .. A .. 5727-
5i32). One BER member opposed thls on the ground thn.t such 
a retreat from NSPE's total opposition to price competition for 
engineering services was ino.dvisn.ble because "we must not giT"e 
an inch, • • • if ~e do tbe bid boys will tal"'e nnother inch, then 
another • • • to cave in to nllow firms to bid for anything will 
ruin our cbonces for corrective legislation, prejudice our situntion 
with the Go\"ernment Procurement Commission • • •:i (J.A. 
5733). BER npproved o. revised· opinion that mnd& it. unethical 
for nn engineer to submit a price propoc:..al for nondesign study 
contmcts (J.A. 57M-i)736). 
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7275). The disti·iet court f•)ltncl that NSP"E ~s pul'pose 
in adopting that -all-encompassing polic~y wn.~ to 

·~ 'make it clear beyond nll doubt that NSPE opposes 
c-ompetitiYe bidding hy engineers jn p1·i vn te pi·actice 

fol' nny service performed hy an engineer •) 1' finu in 
pl'ivnte practiee' and to avoid suggesting · kiopholcs' to 
the n1emhership'' -(FP. 28, .J.A. ~l9::52, :JIGti). NSPE 
interp1·eted Policy 10-F ns prohibiting hit1ding for 
blue-printing scrviees <tnd for t.he lc·ase of spare corn
puter ti1ne, as welJ ns for sul've.ving, drafting and soil 

testing ser~1i(.;es ( .J.A. 6282- 6284, G4-!2, 6::579, G586, 
5862). NPSE 's G en01·al C(•nnseJ ad Yised its 1nenibers 
that 

if a fi.nn wjsl.J.es ti) engage i11 ~1 Sl~rviee which re
quires co1npditi \·e bids it should do so th1·ough 
an on~anizatic1n with a diffel'c11 t 1wn1e and ._ 

iclenti.Dcatic)n J1ot implying thnt it i~ n con~ult
i11g engineering firm. Tliis wouJd apply, for 
exnmple, if a flrm wished to dc1 a rt~searcb and 
deYelopm1~nt. j oh for the Govetn n tent, w bi eh 
Teq11ire;;.; p1·iN} ::-;11l11nission:=:: prim: tn selt~ct.iou of 
the contractor [.T.A. G:t-45]. 

In .July 1972, N SPE rev isecl its il1telJfl'(·t.ation of 
the seope of the bidding ban t.o exelnde W•)l'k inYolv
ing ''special studies" or reseu1·cll nncl den.•Iop1nC'nt 
(''R. & D").11 In tl1e fot.e 1960s :.u1<l enl'ly 1970s 
den1ru1d by state and federal gove1·1uuent.s for speeial 
studies ·of a resea1·ch and development nature in
creased l'apidly. This increase appe.a1·ecl likely to 

u The rm·ised interprot.ation of Sect.ion 11 ( c) is set fol't.h in 
Profossionn.l Polil:y 10- G ( .r. A. :!445). 
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continue. Such R & D work was financially attrac
ti'e: not ju.st to engineel'ing fi1·ms but also to uon
nrchitcctural-engineering C'non-A-E':) fu·1ns, such as 
research institutions: management consultants, and 
indusb·ial .£inns t11at wanted such business and were 
aecuston1ed to bidding £01· their wo1·k ( J . .!.\. 5738). 

XSPE fom1d itself in a dilemma. On the one hand, 
XSPE and othe1· A-E societies recognized that they 
would either h;:n-:-e to revise their comprehensive ban 
on competitiYe bidding to nrnet c01npetition fron1 non
A-E fums 01· "abdicate:= the ''hole R & D field to 
those firms (J.L\. 5737, 5741; see also 6530-6531, 6263, 
2075--2079). They also realized that ::[i]f .t.\-E:s abdi
cate the 'Special Studies' field, the non-.t.\-E's bandlin~ 
that fie-I cl ,,;11 soon extensi,ely in ,,.ade tl1e 'Conven-· 
tional Service-s' fielcr: ( .J.A. 5741). On the otbC'r hand, 
XSPE belie,ecl tbut :o [ o] f all classes of work, • • • 
R&D is the least appropriate for bidding. By the very 
nature of it, it cloesn:t ha\e n real definite outline, a 
well-defin~d beginning and end • * *" (J.A.. 6531; 
see also~ J.~\. 5739, 1874--1875, 2019: 2068-2070, 2075, 
2081-2082: 217S-2179). 

The principal NSPE study of wbether Section ll 
(c) should prohibit price proposals for R & D work 
contrasted the routine, 1·epetiti,~e nahu·e of engineer
ing sernces ,,;th the uuique, difficult nahue of R. & D 
projects (J.A. 5739).u :Xe,ert.beless, NSPE in the 

15 The study showed thnt~ "[i)n the. cnse of special studies, t.he 
scope, lerel of effort: required nppnmch, nnd ncoessa1·y steps are 
unique to each project and do not, follow a. general pnttern.n The 
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face of the threat of competition from non-.A-E :firms, 
~~e~olv~cl its· dile1nm~ by. revisi;1g its ban mi. :cbrnpeti-

• • • • • • • '! : ' •• 

tivc· bidding to exclude . the R &. D area ( tJ.~. 2445, 
5737, 5748-5749) . . 

' ... 
D. ' THt: SWEEPr.NG CHARAGTl-:U (IF TiU~ BAN ON· CO)frF.TITI~'E ~JOD~~rn 

lT11de1· ·the r ·e\i.sion of ,July · 1972; Section 11 ( c )' 
eovers all "professio.nal sei·~ices nss·oci~ted \vith the 
study;:·dosigj-l 'ai1d 'co'nstruction of re·a1 pl'opeiity itn
prove~ents * *" *"' : (FD. 56, J.A. 9972). These serv
ices are defined' broadly to include "pre-feasibility and 
feasihility studies, con1prchensive and general plan
ning, prelnninai'Y istudies, prepanition of drawings, 
plans, · designs, speCifications, cost estimates, other 
shtdies and ·pl'eparation of manuals and reports, con
sultatio11s, performance of surveys, inspection and 
developn1ent related to the preceding categories" 
(FD. 56, J . .A~ 9972). 

Section 11 ( c) applies no n1atter how simple the 
prqject, how. expert the purchaser, or how thoroughly 
the engineer has been able to study the project before 
quoting a price. The ban applies even though NSPE 
has l'uied that after selection, engiJ1eers may charge 
Jess than state society schedule of mininnun fees for 

study recognized that in contrast, "[c]onventiona1 services usuaBy 
apply to customary types of assignments" n.nd " [ n] ormally there 
have been sigliificant·numbers of other similar projects so that the 
required! scope of effort, approach, and necessary steps are gen
erally lmown"· (J.A. 5739). NSPE 'distributed this study to sev
eral national A-E societies, to all members of NSPE's ·Board of. 
Ethical Review and to numerous NSPE officials.in connection with 
their consideration of the R & D bid problem (.T.A. 5746, 5'i47-
574S, 6432, 6439, 6441, 1353). 
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work that is so repetitive that it "permits him [the 
engineer] to use the srune design <is had been nsed 
in a prerious project,, (FP. 41, J . .A.. 9955). · 

Typically there have been substantial numbers of 
similar projects in which the c:scopl'! of effort, ap· 
proach and necessa1-y steps:, a.re known to tJ1c ~n

gineer (J.A. 5739, 1722, 1881-1882.) •& 

.Although NSPE recognizes that engi.ne~ri.ng cu.s
tome.rs include persons with technical sophistication 
(J.A. 5739), the district colu·t fom1d that Section 
ll(c) bars even clients who axe engineers fro1n solicit
ing price information C:E'P. 30, J.A. 9953).17 

Under Section ll(c) no fee information that cru1 
be compared to that of another engineer inay be gi vcn 
to any prospective client. This includes any :lcost 
estin1ates or other proposals in ter1ns of dollars, 
man days of work required, or pei·centage of con
struction cost" (J.A. 9939). The sole e.xccptiou is 

18 In a. study prepared for the Committee on FcdernJ Procure
ment of Architect-Engineer Ser,~ic:es (COFPAES) to consider 
the effect on engineers of increasing competition from non.o.engi
neers £or special studies or .resenreh and de"elopment projects, it 
wns recognized that for more traditionnl services c:[n)ornlnlly 
there have been significant numbers of other similar proj~ts so 
that the required scope of effort: nppronch, and necessnry .steps are 
generally known. Because of this, published fee guides hn.\'e been 
pl't'pared in fonns such as ..t\SCE [American Society of Civ·il En
gineers) ~fannn.l 45. Convcntionnl sen-ices nre usunUy not n prob
lem from the stnndpoint of competitiYe bidding, becau~ it is pos
sible for the client to re.fer to the fee guides for nn idea of thc. le,·el 
of effort or range of cost for the A-E [architect-engineer] services. 
[J.A. 5739].a 

n Section 11 (c) expressly prohibits engineers from rcqu~sting, 
ns well as providing: price;nformntion (FP. 30, J.A. fl!l.}3). 
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the prov1swn 111 Sect.ion ll (e) that provides that 
1neinber s inay disclose "recornn1ended fc•e schedules 

prcparL•d hy Yarions e11ginee1·ing ~ocicties ·;(- * *" 
( c• · · • FP . ..., .. JA c9r..]) >-.,ee:tJon 11 < •.· ), . • ... h. • . . .J. ·> . . 

Deviations frmn the fcc:'.\s set forth in $tatc or k1cal 
fee schedules violate Section fJ(b) of the Code 
(FP. 8.1., 32, 39. 40. ,J.A. 99!13, 9955). S(·e.t.ion 9(b) 
pro·vides: 

Section 9-Tho Engineel' " ·ill. llphnld the 1n-in
ciple of appropriate ancl adequate eompensation 
j \ 1r tho$e engaged in enginee1:ing wnJ·k .... 

b. He will not nndertake \York at a fee or 
i:;alary below the accepted sbn1<lards of the pro
fession in the area [FP. 39, .J .. A .. ~WJ55].16 

Sections ll(c) and 9(h) together allow thr p1·ospcc
tivc ~lient only srn:·.h price inftwmation as he can 

15 Jn :u lilitinn to $Pelion fl(b ) of the Code, NSPE has pro11wtcd 
th 1~ 11~c of foe :3chcd11 lcs i11 its G11idt! f nr .P1·ofos.:;io11al Enginc·ee;; 
Sen· iC'CS. The G 11j,·k. pr1wides: ''Thi: rccom111cnd 1!d foes for me
chnni t;:tl and cled.ril'nl t-11ginecri11g f:en-ic~s n•n <fo n•tl for A rclri
teds an1l other Engineer::; sl1011ld be n.s fol low~: '\'h1~n u.11 Engi
neer furn islies sen~icc to n11olhe1· Engineer or an An;hitcct. the foe 
for such ~ervices sho11ld reflect. t.110 ncccpt ablc foe for tlte :HM. i1 1 

which t.hc se1Ti<:e is rendered. 'Vhcrc Stall' rninimum fc.c sched1des 
:l l'e n.vaib l1le, thrsc should be 11~cd [.T.A. M!lll].': Thl! Guide states 
t.ha t. e,·cn fees for rcpt·or.lucing llocumcnts are to he 1111 .. .;:ed 011 the 
state socidy's fee schcclulc. \Vltcre the co:::t of n~procl uc~n·g doeu
ments is borne b>' the mf'th:111i1~a I or (;fect.ri('1tl cug i11 l'cr, ';his fe~ 
sho11 ld n nt. be .Jc.ss t.hnn Sf·% of t.he fC'e recci n ·d by the Prime D e
sign Professional * * *" (.T.A. :1400) . Th is pcrccntn~o is. in lurn 
"based on the assumption t.Jrnt the princ.jpal DesibYJ1 P .rofessionnrs 
f e<!· complies wjth the minimum 1·eco1nniende··l fee scl rcdule of his 
pa1ti1:.11hir pmfoss io1111l gmup" ·(.T.A. !'1-HIO). Tlie. NSPE Gnidccon
tnins a 1 ist. of state fee schcdu Jes n nd nddresscs w lw1~. copies ca h Le 
obt:tincd (J.A. fi4!J:~). Contrnst Pet.Ill'. 40. n.18~. . . 
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glean from the ':turiformly regular fee schedule" pre
pai·ed by the state society (J . .A. 9940).10 

Should a client persist il1 requesting a price other 
than the state or locn l society:s fee schedule prior to 
the start of negotiations, Section 11 ( c) requires that 
the engineer ::withdra.w fro1n conside1·ation for the 
proposed work!J (FP. 26, 30, J.A. 9951, 9952-9953). 
Thus, the prospective ptU'chaser of engineering serv
ices inust select one engineering fu·111 with whom to 
.negotiate, solely on the basis of backgrom1d and repu-
tation a.n.d, e.'cept for the state or local society's 
recommendecl fee schedule, in igno1·ance of the cost of 
those services (J.l.\. 9930; FD. 45, J.A. 9970). 

1. The disfrict c0tu·t found thnt the pro\.;sions of the 
Code of Ethics are :: binding rules enforced by NSPE 
and it.s state societies:: (FP. 52, J . .A. 9959) . .Apparent 
violations of the Code are usually i-eferred to the state 
society that has priinary responsibility for disciplin
ing men1bers for ethical violations (FP. 52, J.A. 
9959--9960; FD. 34-: J.J:.\. 9968). Pro,isions in the con
stitutions of NSPE and its st.ate societies provide for 
censure, suspension, and expulsion for violations of 
the Code, and any such action by a state society auto-

1• The district court stntcd that the legnllty of the fee SA::hcdul~ 
was not an ~ue in this c:L.~: but that. ==msofnr as the use of fee 
schedules by defendanfs meml:>c.rs might nH'ect the impnct which 
Sec. ll(c) h.'\S on trade snd commerce: nn inquiry into tJ1~ir pro-
motion and enforceruenL by defendnnt is plainly rele\imt:: (J.A. 
99:\.0 n. 3) . 



18 

maticaliy applies at the national · and local levels of 
·the NSPE" organization as well (FP. 52, J.A. 9959-
9960). ! 

A determination that an engineer has violated ~ the 
·code not · only can· result in NSPE or state society 
sanctions:,: but generally is damaging to the engineer's 
·professional standing ·:ciFP~· · 52, 55, ,J.A. 9959, · 9960). 
Engineers are concerned .. ; a:bout tbeir reputations 
among their colleagues and generally seek to conduct 
their work in accordance with' the Code (FD. 37, .J.A. 
9969)·. I 

NSPE also recomn1ends procedures to be followed 
by ·state societies when charges of unethical conduct 
are filed against an NSPE member at the state society 
,level (FP. ·53, J.A. 9960). These include procedures 
for interstate cooperation by state societies ·in in-
stances ··where alleged misconduct occurs in ori.e state 
by men1bers of another state society (FP. 53, · ,J.A. 
9960). ·Although NSPE does not have the power to 
compei' an affiliated state society to take any action
although it may withdraw the state society's -cha1iter 
of affiliation-the national society's suggested proce
dures represent the typical disciplinary practices of 
the . state societies .(FP. 53, J.A. 9960; FD. 13, 15, 
J.A·.· 9966)~ : I . ' . 

2·.' · NSPE' ·has pi'<~nnoted mid coordinated 'the en
forcement. of Section 11 ( c ) . of its Code of Ethics .by its 
state societ~es (FP. 56, J.A. 99~0). An exmnple related 
to tl)e . ~9~truct.~on, of the Tri-State Airport in West 
Virginia. Tri-State ·Airport Authority in Ifuntington, 
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\\est Virginia, solicited proposals from engineering 
.fit1ns for an aiJ:port rm1way eA-tension project (FP. 
56: .J.A. 9960-9961). The .Authority initially chose one 
fi.rin by the traditional selection process, but it yiewed 
the $500,000 fee quoted by the firm as e...'-'.cessive. It 
then requested price proposals from five firms selected 
as best qualified. Three of them submitted fee· -pro
posals (FP. 56, J . .t\. 9960-9961). 

Several of the engineering fu·ms that had -been u1-
voh"ed initially brought the request for p1·ice pro
posals to the attention of the West Virginia Society 
of Professional Engineers, which in turn relayed the 
complaints to the chairman of the Professional Engi
neers in Private Practice division ("PEPP") of 
XSPE (FP. 5·7, J . .A. 9961).:0 The PEPP chairman 
sent telegrams to each of the five engineering firms, 
reminding them that there were ::[v]alid reasons in 
addition to Code of Ethics, for refusing to enter into 
competitive bidding~' and ':[s]trongly" urging the1n to 
withd1·aw (FP. 58, J.A. 9961).:1 He also wired the 
president of the T1·i-State A.ll:port Authority, asking 
that he withdraw the request for fee proposals (FP. 
5SJ J.A. 9961) . 

.As a result of the telegram, one of the engineering 
firms withdrew its fee estimate and notified NSPE of 
its action (FP. 59, J ..A. 9962). The Authority subse-

:o PEPP is a. dirision oI NSPE which is devoted to serving the 
.interests of consulting engineers (J.A. 6948). 

:t The telegram also pointed out thnt particip:ition weakens the 
position of XSPE/PEPP in an effort to halt use of competith~e 
bidding procedures by federal agencies (FP. 5S> J.A. 9961). 
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quently. awarded the contract to a firn1 which had 
quoted a $300,000 n1axi111n1n fee, thus J'cll ncing its 

engineering cost by $300,000 (FP. 61, .J.A. 9962). 
On J a11uary 12, 1972, the PEPP Boarcl of GoYer

nors directed the PEPP Executive Boal'Cl to investi
gate the 'l'ri-St.ate Airport incident •• 'and take appro
priate action thel'eon on behalf of NSPE/ PEPP' '' 
(FP. 62, J.A. fl962). J>EPP~s chail'nmn called a 
specin l 1noeting of Jrntionn l. di1·ectors mHl presidents 
of nrnmbe1· soc:.iet.ies in t11e four stat.es in which tl.ie. 

:fi11ns suspected of ha \·ing submitted price proposals 
were located (FP. G2, .J.A. 9fJ62). At this incetii1g, the 
chairman indicated that NSPE expected the state 
societies to enforce the NSPE Code (FP. 63, J".A. 
9962). 

It was decided that PEPP would c.oordinate an 
investigation of the incident by holding a hearing with 
:fiye firms and their state societies (FP. 63, J .. A. 9962). 
NSPE . officials believed the investigations would 
"'demonstrate to all observers tbat we can and will 
keep our own house in order' n.nd that if. 110 action 
were taken at this time 'the situation ,vi.11 Cl'op up 
again and again' n (FP. 63, J.A_. 9968). The NSPE 
men1bersbip was to be advised of this iin·cstigation 
" 'so that all of the rneiubers of the Society * * * 

recognize that we intend to enforce our code of ethics 
"rben cases are brought to our attention' " (F~ .. 64, 
J.A. 9963) . 

.At· the bearing, ~he :firn1s weTe questioned about 
their participation in the Authority's selection . proce
dure · nud at the conclusion the state soe.ietic~ ~'·ere 
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ad\ised that any action against the individual fu'lllS 

was their res1lonsibility (FP. 66, J.A. 9963-9964). At 
Jeast three KSPE state societies conducted further 
iI1\cstigations (FP. 66, J.A. 9964).~ 

3 . .XSPE organized its n1e1ubers in a. successful 
attempt to fi·usb·ate an expcrimcntnl and Jimitecl com
Jletiti\""e bidding program by one of the most sophis
ticated pm·chasers of engineering services, the United 
States Department of Defense. The cou:rt of appeals 
stunmarized the district court:s findings concerning 
these efforts as follows : 

• • • [P]req~1alified engineel'iug fu111s were 
united to submit two sea.lecl envelopes sep
arately containing a technical proposal and a 
uon-binding price esti.nmte. The techuic.-il pro
posals were to be opened ru1d C\ .. aluated by a 

~~The district court :recognized tJmt this was but one <?xamplo 
of XSPE=s enforcement nctivit.y (FP. 5G1 J . .:.\.. 9!)60). Ot11er in
stances of NSPE enforcement. acti,Tj,ly in conjunction with its 
stnta societies included its activities to pre\·ent competiti,·c bidding 
for the following engineering projects: a bridge projc-ct for tho 
~fi~ssippi Rh·er Bridge Authority (J.A. 6104:--6111}; n. SC\~ng6 
treatment fncility in Fa.11 River: :lfnssnchusetts (J.A. 6156-6160); 
n feasibility study for sewngc, water n.nd stom1 drn..innge fa.ciliti~s 
in Cn.lhonn County; Michlgnn (J.A. 6173-6180); ru1 eJectricaJ en
gineering study for the Lyon~ New Jersey, Veterans .-ldministm
tion Hospitnl (J..A. 6222-6228); wnler and s~wer projects for 
Xorthampton nnd Halifax Counties in North Cnrolinn. (J.A. GlGl-
6168) ; engineering sernces for modemizntion of the wnter treat
m~t facility in Ellwood City1 Pennsyh-:min. (J.A. 615()-6153, 
1SS4-1S85, 1S90-1S92); an engineering project fort-ho ~cw York 
:\fetropolitnn Trnnsit Authority (J.A. 6112-6125, Gl~7-G135: 
6138) ; nnd n mine water drn.inn~ project for Jforrison County 
Water ImproleIDent Group (J.A. 6201-6202: 6~M-6221~ 1SS6-
1SS1: 1S9~1S91). 
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selection. bo~i·d . on the· basis of their t;eclillical 
· ~·o~p~·te~ce .. · Then the' envelopes contniriing= the 
"priee estimates were to be opened nnd -a · detex-
1nination inade as to whether price · GQpsider

.. ations warranted a change in the ratin~ of. t~e 
proposals-. -The test procedure waR to ~e , c~n

. ducted for : p. period of ~nly one yea~, and 'in 
only two iuilitary construction dist.rfots. De-,·. . . 
_spite the relative s·ophistication of tlle pur-
chaser, the e~t<msive provision for (:.On$ideration 
of factors other than price, and the litnited na
tuTe of this expcrirn<.mt, the Soeiety advised its 
members that the DOD test procedul'e was lUl

ethical and urged thern not to su brnit price in
fornrntion. As a rcsul t, the Deparbnent of 
Defense was tmable to obtain ptjce proposals 
u1\der the t~s.t procedure [Pet. App. 1\._-9 - A-
10; ~ee also FP. 46-51, .J.A. 9957-9959]. · 

F. TJrn HC(•SOMlC t•UtU"OSt:; Lil-' Tllt:: 3.\~ 

The econon1ic purpose of the ban was revealed in 

NSPE's promotional ··program to restrict price co1u

petition. In 1966, NSPE instituted a prognun to edu
cate all professional engineers about the evils of 
competitive bidding (FP. 33, 34, J.A. 9953). As ·part 
of thi~ effort, n1en1bers of NSPE's PEPP · section 
gave speeches telling NSPE 1ne1nbers that. "price con1-
petition could only" result in the lowering of engineer
ipg fees" (~P. 35,. J.A. 9953). 

NSPE also prepared and distributed parnphlets on 
competitiye bidding to its membel's and to purchas

ers of engineering services (FP. 34, 36, 37, J.A.,-9953-
9955). NSPE's General Counsel ancl Dii·ecto-r of 
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Professional Services advised that in preparing the 
pamphlet directe<l to m1ginee1'S in private practice, 
:KSPE "should try to have it e1npbasize the pocket
book interest.s of the eonsultn.nt by pointing out that 
in the long rw1 he reduces hi.$ own fee capability by 
bidding * • *" (J.A. 6300). The Geuetal Cotmsel was 
of th~ view that NSPE ~ou.ld have "1nore impact 
through the 'selfish: approach" (J.A. 6300). The prun
phlet distributed to engineers in prh·ate practice 
warned them that '~[s)ome firms have ali·eady been 
forced out of business due to finru1cial failure caused 
by competitive bidding" (J.A. 6304; FP. 36, J . .A. 
9954). 

The purpose of the ban also was shown by the pro
mulgation and repeal of an amendment to Section 
ll(c) known as the ':When-in-Rome" clause (J.A. 
6487). In July 1966, NSPE amended Section ll(e) 
to permit members to submit competitive price pro
posals for engineering work in foreign countries where 
such proposals were requireq ~order to be considered 
for the work. This amendment :c was adopted at the 
request of NSPE:s Professional Engineers in Private 
Practice ("PEPP12

) section in order to "reflect a 

:.s The tlRuse reads: 'rwheu cogu~d in work in foreign coun
tries in which the practice is to requ.ire the subm.isEion of tenders 
or bids for engineering services, the Engineer shnll mn.ke every 
reasonable effort to seek n change in the procedure in nccordnnoo 
with this Sl'Ction: but if this is not successful the Engineer may 
submit tenders or bids ns required by the laws, n?gulntions or prac
tices of tho fo~gn country [J.A. G4Si].:: 

The .American Society of Civil Engineers (':ASCE:i} had n 
similQr e~ception in its Code of Ethic.s (J.A. 401-402). 
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realistfo prohlern" and permit United State~ engineer
ii:ig fh:rns to c)btni.n jobs i11 fol'eign co11nb·ies without 

violating Section ll(c) of the Code of Ethics (.J.A. 
6340, 6579, ] 809-1811, 401-402). 

NSPE, however, futuHl that the clnusc was un em
barrnssnient in its effort to stop com peti t.i ve bidding 
in the United States. As tbc PEPP Srd.ion Con1-
1nittec olJse1·vt~d (.J .. A. 9890): 

':.11his is a poor time to ha Ye such a policy with 
GAO pressures for competitiYo bidding of U.S. 
Governn1e:nt work. If ow can we ex plain sat.is
factori ly to GAO why OK to bid on ·overseas 
WOl'k but not on domestic \\"Ol'k 1? c=") 

Accordi11gly, NSPE abolished the ,.,Vheu-in-H.ome '' 
clause in 1968 (.J.A. 6344). 

n. THE CCJl\lPETl'l'lVE T1\irAC'l' OP THI·: HULE 

The dist1·ict co1nt and the <:Olll't of appeals fotmd 

that the J anguage, p1u1)ose and effect of Section 11 ( c) 
was to mai.ntni11 prtC:.e..s . 

The district court IOlUHl that tb_e i·n lo prohibits 
members fl'01u "engaging in nny fonn of price co1n

petition wlw11 offeriHg their sc1Tices ~' ( .J.A: · 9939). 
As a result, ''the only p1·ice infonnation available 
for input into the c"licnt 's selection equation is a 

::.a The PEPP sect.jon agreed with its Committee, recommending 
thn.t t.lm clause be deleted in ordc1· to prevent. NSPE~s opposit.ion to 
competit.ivc bidding :from being "chjpped away, piece by .piece'~ 
( J.A. 63!>1) . 



unifo11nly regular fee schedule=' (J.A. 9940). ':[T]be 
agreement runong [petitioner:s] members to refrain 
from competitive bidding is an agreement to restrict 
the free play of market forces fro1n dete.i·mining 

price • * it. The ban irn1·rows com1)etition to facto1·s 
based on reputation, abilit.y and a :fi"\:ed range of 

uniform prices. Tbe prospectiYe client is tl1us forced 
to make his selection '1-ithout all relevant n1arket in
formation!: (J . .A. 99il). 

The court of appeals observed that the ban applies 
without regard to ::the so1)histication of the purchase1·, 
the complexity of the project, 01· [the sophistication 
of the] procedu1·es for evaluating price informationn 
(Pet. A.pi) . .A.-9). It impairs eco1101nic decisiorunaki.ng 

because: as the district court found, 'Tw] itbout 
the ability to utilize ancl compare prices in selecting 
engineering services, the couswner is prevented from 
n1aking an inforn1cd, intclligcnt choice" (J.A. 9988). 
In consequence: the court of appeals stated, the case 
ill\oh~es "a n1le that is sought to be justified in 
terms of avoiding dangers to society, but which has 
been both written and applied in practice as an abso
lute ban (affecting prices) that govei·ns situations 
where the1·e are no such dangers. In that context, the 
absolute rule is fa.h·ly identified as a price-susta.i.ning 
mechanisu1:: (Pet. App. A-12). 

ID. THE PROCEEDIXGS BELOW 

A. THE FIRST DF.CIBIOS OF THE D}!)'""TIUCT COt:'RT 

The district court, ·after evaluating the testimony 
and the extensive -documentary evidence, folilld that 
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:NSPE's agreement _"is in ev~ry respect a classic ·e~

ample of p~~ce-:fixing" arid constitutes a per. se viola
tion of Section 1 of the Sherman Act ( J .A. 9941). 
The court also found that ''NSPE and its members 
actively pursue a eourse of policing adherence to the 
competitive bid ban * * *" ( J.A. 9940) .2' The court 
held that the sale of engineering services is trade or 
commerce subject to the Sherman .Act (J.A. 9934-
9938). It ruled that NSPE's price-:fi."'\:iug is m·erely a 
private agreement ''formulated outside the co1Dll1and 

and supervision of a state agency" which is not ex
empt "state action" ( J.A. 9943). 

The ·cou~'s judgment enjoined NSPE from par
ticipating again in a sirnilar restraint of trade CiT VI, 
J.A. 9975) ; ordered it to strike from its official doc
uments any provisions discouraging the submission of 
price quotations for engineering services and any fee 
schedules (if·~ V and ·vr, J.A. 9975-9976) barred it 
from adopting or disseminating any official staten1ent 
stating or implying that co1npetition based on fees is 
lmethical (~ ·vrr, J.A. 9976) directed the publication 
of the judgment in various NSPE publications, as 
well as a statement tha. t NSPE does not consider the 
submission of price quotations at any time unethical 
C'J VIII, J.A. 9976-9977); and directecl NSPE to 
revoke the charter of . any state engineering society 
which discouraged price competition in engineering 
(~IX, J . .A. 9977-9978). 

NSPE appealed to this Court. While the appeal 
was pending, the Court on -June 16, 1975, decided 

:Hi These findings are summarized at pp. 17-25, supra. 



27 

G~ld~arb ·~~ v ·lrgi'z;·a! Stat6" BM.;_·:421 · U .s~·: ·7·73. ~C>ii'e 
week later the Court· vacilted the Judgment m this 
case . ·and' 1.'enl.andea. for· further. consideration. in .light 
of Goldfarb. '!\Taiio1ial ·Society of Professi,on~ Engi:.. 
neers "· u ·nited States) 422 U.S. 1031. (J.L\. 9984:).=11 

B. TIIP. s1-:c .• mrn Dt::ClfilOX OF THE DlS'JT.ICT COUIIT 

After reco11sideration/' the district. court issued 
a second opinion ( 4-04 F. Supp. 457, J .. A. 9985). It 
obsei"Ted that ': [ i Jn determining that tlte fee ·schedule 
in Goldfarb constituted a price fi..~ing pr<\Ct.ice," this 
Court had emphasized • 'tl1e nahtre of tl1e restrail1t, 
the enforcement mec.hm1isin, and the fee schedule's 
aclverse in1pact upon constunersn (J.A. 9987). Guided 
by this Court's analysis :in Goldfarb, the disb~ict c01ut 
reiterated its findings with respect · to these three 
aspects of NSPE's ban on con1petitive bidding and 
held that "the combined character, enforcement, ancl 
effect o.f NSPE:s bidding ban constitute a classic il
lustration of price fixing under Goldfarb:' (J . ..A. 
9988). 

The court further held that NSPE 1s bidding ban 
is "not an nd,-isory measure/' but rather is ::an ab
solute J)rohibition on price c01npetition among de
fendanfs n1embers/: which they acth·cly pro1note ancl 
enforce and to which they tt.nifonnly adJ1ere (J.A. 

~The Court hncl pre't•ious.ly deni<?d XSPE:s motion for c..~pe
<lited consiclerntion together wiU1 the Gold/ aro cnse. 420 U.S. 905. 

r. On remand the pnrlie.s agreed thatn. further evidentinry h~r
ing was tumecessnry1 nnd tJ1ey submitted briefs n.nd presented oral 
argument concerning the implicntions of the Goldjaib decision. 
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oo87~99Ss). ··The ·' c·ou.rt also·;empbasized that·-."LtJhe 
J. ... ; '- •. - • " •. . ~ • ~ • .... • - . • 

~~j\ .cl~~!·ly .. m~pe4e·s: :tb:e ordii1acy"give and' taketof the 
.. ~ •' • t 'S I • / I . ' / • . • ' : • : - 'l- { ~ r • '. • • . • . I 

n)_a~~et· ;p1~ce" : ~!i4 ";· ~·t~~~p~i·[ sJ with the · prfoe' st rue-. . ' ~ ' ~, ' ~ ' ' - . , \ . . . . ' . . · .. ' . 

tu~ qf ~~ipee!il~g .f~~s' ~~ :(J.A .. 99~7) . . · . _ ·_· 
. ·The court· ··reject9ci .- .NS:PE'~ · ··co~1t~n.tion t1.1:1t price 

restrail~ts in:·; the ·engineering. profe~sio11 ~ho~ld he 
assessed i,w1der the 1;ulc of. ·reason rnthc1· thau by the 

per' S"e rff1e 'i1pplied ··to other businesses and profes
sfon~. :-t~ he:ld. (404 F. Supri. at 461; J.A. 9989-9900; 

• • • ' : • . • ' • • f -

footnol~ . on1i ttcd) : · . . . . . . -. .. 
· . . · Fi.1·st, . such a . construction would substantially 

undcrmi11c tho rioldfarb Court's denial of a 
. tota_l or pn.rt.ia_l exemption from antitrust reg-n
'iiiti'ozi·"foi· profes8ions. Neither the nature of 
an occupati<)n nor any alleged pnblie servie;e 
nspect. _..provicl~~ sanctnary from the She11nan 
Act. Goldfarl>, supt·a, 421 U.S. nt 787, [95 S. 
Ct. 2004]. ·scecn1d, Goldf a.rlJ docs 1wt l't-~t. upon 
i\ rule o I: reason anal n;i$. The Cotnt fonntl .. 
pi:icc fixing- acti,·ities and 1:.onde1rnwd t.lwm out
right. Third , _f\1(1hwt1>. 17[~" ] apparently dis
ting·uishcs !.>rt.ween a rn.'ufr·s~i 1rn \; 1.nu:.iness 
aspects and its \·alid self-regulatory ''re
~traints,'' suc·.li a~ nH:~ 111ber:;; hi_p re1 1ui1·(·111cnts or 
standard=-- of. conduct. 

~8 Font.noll~ 17 of the~ Ooldfarb opinion stutc•8 (4'.2 1 U.S. nt 188-
78!.l): ''The fact. that a 1·estt·ai11t opc:rnfrs upon a profr:;sion 31:' d i.:;
t.inguishccl from n business is, of c:ourst·, rcl1~vant. in determinilig 
whether t.lrnt. ptnticular restraint. violates the Shel'rnan .A1?t. It 
would be u111·ca.list.i1.: to view lhc practice of profrss icms ns inter
'c11allgcahte ":ith othct· businc::s ar.:'ti\"ities, and autn1nnt.ically tn 
apply to _the jirof essiuns a11titn1$t. i.:onc'-.:pb which nriginatell in 
other 1lrcµs. The publil' scn·icc ~tspect, nnd oth1:1· features of the 
pl'ofessiolls~ 1hny require that a.' pa.rtic11 l:11· pi·act-ict~: "·hie.Ii eo11ld 
p1·opcrly be ricwed as a viol~"tlion of the Sherman Ad in nnotl1er 
context., be trC'nkd ditl'ert'nUy. " 7

l ' inti111atr. no vi1~w on any other 
situat.ion t ltan the one. with which we arc eon frontccl tml:ly~~: 



Price fi.-tlng; h_owever, r~ccives no :t>ri.v.il~ge~ 
treatment when . incQrporated 4t~9 a c~e o{ 
ethics. Fourth,. the activities al issue 11ere have 
a wide-ranging comm~rcial impact ai1d · tlie.re~
fore are to be judged by no~rmal antitrust stand
ards applicable to business practiees. - Fifth, 
while NSPE cla.i1us tJ1at its ban· on compctith~e 
bidding protects public safety and health, the 
Sup1-en1e Court in Goldfarb had before it and 
rejected sin.1ilar Jll'gtuuents ain1cd at prevei)t
ing "cheap but faulty work:' by professionals~. 
The age-old cry of ruinous eo1npetition, con1-
petitive evils, and even public benefit cannot 
just.ify price axing. -

Again the district court entered· judgment for the 
go,·ernment.:. 

C. TflE DECISlO~ OP THE COURT OF .\Pl'E.\.I~ 

The court of appeals unanimously affinnecl (Pet. 
App. A-2-.A-13) . The court held tliat the district 
courfs findings of fact were not clearly erroneous, 
and agreed with most of it-s legal reasoning (id. at 
.A.-5). It rnled that ::in both legal and practical con
sequ~n<:~: ~ : petitione1·:s prohibition of fr~c price con1-
p(\tition is •;not far remoYed:' from price fL"i11g (id. 
at _\-7), and tb:tt its ;•prohibition of con1pctith·c: 

~.At theom1 argument. on Ko,·cmbel' 7, 1915: counsel for .XSPE 
ft€:'eting)y refHred to n d~ire for o. llcnring ::on the form and 
content of the decree·: (Tr. 51) . .:\lihoogh the T.;nited Stntc~ did 
not object to such n Ju~~ring nnd the di.:trict court cxpre..'-:::cd no 
unwillingness to hold one, counsel for XSPE did not pm~u~ the 
matter further. eith~r in the ensui.Jl!! three w~s lcadin!! to f'ntrv 
of judgment or.thereafter. ... ... ·· 
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.~·{~.~~.) ·~ : ~~1cJ\. :~~..J?~J)·~ /1.~9;~~?:ip:r c.~~~·n ig~~::·a.<~~:·~"~t rc·ast 
:p~·.q$.tq1~pt.i.y,~h~ .. , ~9?~~~1~111~.f .-.1~i~ .~1 ; \~;i~Y - lli~t . dqes not 
apply 'to . .- oilier: tnide' practice rules'~ ; .(.ibitl.) , . . · 
"" ~Th~ :.cotn~t-'· poi1ited-: ··011t- ·that ' the ":<listric.t.. · to ti rt had 
ficit s·ir1li:il)" e·vrcluatecl'R.i1l({ll(c) ··oh··its fae"e~ but had 
taken. ·'i:i'1U1 · ~i·t.~o.ttnt .. li6\\t. it h~td opel.'nted" in '"fti .. ~f, and 
,~; iu~ · ,,:·hnt" r1'i·ad.1ea:i ant1~~1)1i1petiti ·,·e r.;(·1hsc/iu~1ices'' . ' ... . 

(id. at" A..:rf-A-8) .. : Beenuse of the · 11 .~ttll'e· of. the 
. . .. • -

i·estl'aint, whieh has .a "'uniY01;sal ~~\'~ ~ep" (id. at A-7), . .. .. . 
tl1e cotut of appeals concludec:J. · t.ha.t ~h~ dist.rict court 

:i.vn.s 11~t · .req1!b:e~l ~t? balance the claimed benefit~ 
agninst the cornpetiti \ ' C. bu rel en~ of tlie rule . (id. at 

.A-8). 
rrhe court" alsc) 11'e1cl that 'the .district. C~ oll l't had COl'-

r~C.tly ca= .. ried 01tt its 1·e·sponsihilit.y; 111111e1· t.his Court's 
]·ernand, to r<·eousidc1· the cnsr., mid ~•that although 
Goldfa.ru was not a sq11al'e holdi11g nh~olnt.<:'ly in point 
* * * its 111ujor thrust was in aeeord with the district 
court's decree" (ibid.). 

'l'he cmn·t d isa ,·owed nny suggc8tion that there is 

''no roo1n in antitn1st laws fol' cthi<.:n.1 1·nles * * * to 

prevent harm to the lny co11 ~umer and [the] general 
public" (id., at A-8-A-fJ). ]3nt ]t he.ld that pctitione1·'s 
proffm·ed rat.ionalization f 1)1' the l'ulc- :•avoiding 
dangers to society'' ( itl. at A-12)-cloes not justfy a 
broad ban on all price competition whe1·e there are 
no such dangers (ibid.), and withont rcga1·d to the 
pu1·chasel''s sophistication, the project's complexity 

or price evaluation procedures (l'.<l. at. A-9) . A ban 
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of such scope,- the co1.u·t ruled, does not co1ne within 
the limited doctrine that permits restrictions "'na r
rowly defined in terms of intended social benefits not
withstanding potential effect on price" (id. at .A-11). 
While that doctrine may be applicable "to ethical 
rules of professional as.qociations narrowly confined 
to interdiction of a buses,'' this case does not involve 
that situation (id. at .A-ll-A-12).::0 The com-t ap
proved the district court's conclusion that the rule 
as written and applied is illegal per se because it is 
"cla~ic price-fixing" (ibid.). 

With respect to the judgment, the court held that 
the case inYoh-ed an "all-out interdiction of price in
formation for the cl,ient \Vho has not selected its 
engineer, and this wai·rants a firin 1·e1nedial decree'' 
(Pet . .App . .A.-10). The colu·t affinned the district 
court:s decree, except in one respect which it fow1d to 
be overbroad.u 

SlJMMARY OF ARGUMENT 

I 

The courts below found that Section ll(c) of 
NSPE's Code of Ethics totally bruls all price compe-

!O The court noted thnt c:[i]f the Society wishes to ndopt some 
other ethical guideline more closely confined to the Jegitimnte ob
jecth-e of pre,enting deceptively low bids: it mny mote the dis
trict con rt for modificntion of the decree:' (Pet. App. A-10). 

SJ The court held the pro\tisiou of the decree that ord~rs tho 
Society to stnte tho.t it. does not consider competitfre bidding to 
be unethic..'ll: riolntes the First Alnendment because it wns ':more 
intrusive than nccessnry to ::ic.hieve fu~fillment of the go~nuncntal 

inte.re...<:t,:> (Pet. App . .A-12). 'f-be United Stmes does not contest 
this holding. 
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tition in the selection of engbieers hy clients. This 
detennination ·was inade on the ·basis of an assessment 
of how the rnle ope1·nted in fa.ct nncl with what prac
tical anticompetitive eonseqnences. The Tule: totally 
blocks any infol'1nation by which clients rnight n1ake 
price comparisons and js thus fairly ident.ilied as a 
price-sustaining 1nechanisn1, not an ethical standard 
designed to protect the public. Since it is "a classic 
illustration of price fixing11 

( Goldf (trb v. lr·iroin.frt. 

State Bar) 421 U.S. 773, 783), it is illegal 1)("1' sc. 
Beta use prie.o eumpetitio1 L is central to the f 1 mc

tioni.ng of a free market, this C0u1t has rejected 
claims t.lrn.t cornpetitors rnay p1ivat.ely combine to 
eli1ninate it, without elaborate inquiry into possible 
justifications. That prineiple tt})plies to t.Le total sup
pression o:t price competitic:in in this case, which de
nied consumers a11y opportunity to consider priee in 
n1aki11g tlJeir soleetion of e::.ngix1cers, and cri ppl'ecl the 
ability of cnginecl's to se.ll tlJeir servif'es in aei~ordnnec 
with theil' own judgment. 

NSPE claims that Rule ll(e) permits price con1-
petitio11 after the selection of an engineer. Po~t-selec
tion negotiatic1n, howeve1·, is simply bargaining; price 
con1petition reqnil'es an opportlmity for a pre-selec
tion comparison that takes price into account. 

A. The NSPE ban is n<Jt justified by t.be 
nature of engineerii1g services. NSPE's contention 
that enginee1·ing custorners will be he8t served 
if they are unable to co1npu.re prices is ~ls in
valid under · t.be Sherman Act as it is under the 
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First Amendment. l'·irgin-ia State Board of Pharmacy 
'"· Virginia Oitizens Consumer Council, Inc. 427 U.S~ 
74S-770. 

After carefully reconsidet·ing its judgment in the 
light of Goldfa1'b v. Virginia State Bar, the district 
court correctly concluded that nothing in it suggests 
that a total bm1 on price competition in1posed by me1n
bers of a learned })rofcssion is not to be condenmed 
under the ver se rule. On the contrary, Goldf a;·b held 
that n1inimum fee schedules for lawyers we1·e ':a 
classic illustration of }Jrice fixing:: ( 421 U.S. at 783). 
While Golclfa.rb leaves open for future deter1nination 
the extent to which, apa1-t from price fi...x.i.ug, particu
la.i· profesfilons may collectiyeJy adopt and cnfo1·ce 
ethical standards aimed at assuring high p1·ofessional 
standards of sei·vicc, and at preventing ovc1Te;.ichi.ng 
or breach of confidence, this case does 1lOt Ul\olve such 
a ntle. It involves a. total supp1·ession of price compe
tition. If an e.."'\:emption from the Sbe1·1nan Act's pro
hibition of p1·ice ina.intennnce is to be created £01· the 
ma1·keting of engineering serrices, Congress must do 
so. The Brooks .t.\ct, 86 St.at. 1278, 40 U.S.C. (Supp. 
II) 5:11-544: docs not authorize concerted suppression 
of price competition by engineers. 

B. PTice competition for engineering services is 
feasible and practical. This is shown by the fact that 
engineers: services are sufficiently routine in many 
instances to be incorporated into i·ecomn1e..uded mi.ni
wtun fee schedules; and that price co1npetition is 
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eonsidered by NSPE to be ethical insofar as research 
and : development conti·acts nxe concerned. 
· : Price coin petition "'in the offering of engii1eering 

#". ' . : 

services ·~ill ;not endanger public safety. NSPE 's 
practice :. with respect to research and development 
contract; its past rules' of professional conduct, which 
preViot1sly pern1itted the disclos~re to a client of the 
cost ·of ·:services ·prior · to sele.ction, and its allow
ance of price competition abroad, under1nine its claiin. 
NSPE's claim that public safety justifies the total 
elimination of price competition proves too much, 
since 'it would justify the elin1ination of price compe
tition ·ill large segnrnnts of the economy in which pub
lic safety is essential-e.g., construction eontracts, and 
the supplying of commodities such as food and drugs. 

The1·e·:nre many safeguards other than the suppres
sion of price competition to assure high quality engi
neering· work '11he profession is closely regulated by 
the· states tbroilgh· the licensing process. It is also un
likely that engineers will sacrifice public safety for 
personal profit ii1 view of the traditions of their pro- · 
fession; which make safety a prin1ary duty of each en
gineer, and the iln1':>0rtance to professional success of 
a good reputation. 'fbe substantial risk of legal liabil
ity, b~~h . in tort anq under local construction codes, if 
unsaf.eii ~ngmeeTed; strnctures c.ause injury, provides 
engineers with practical incentives to concern then1-
selves' mth public ~ safety . . 

~f~reover, tbeTe "is l~O objective eviden_ce that COm
petiti ve bidding. or. price comparison by engineering 
clients· leads to unsafely engineered structures. On the 

. . . 
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conb.·ary, the courts below, after carefully exan;iining 
the nature and operation of Rule ll(c), correctly 
found it to be nothing more than ';a rule that i;) 
sought to be justified in terms of avoiding dange1·s to 
society, but which has been both wii.tten and applied 
in practice as an absolute ban (affecting prices) that 
governs situations whe:re there ai·e no such dangers" 
(Pet. App. A-12). 

II 

The judgn1ent bars NSPE from continuing to 
n1a.intain and enforce an official policy that prevents 
engineers from engaging in price competition . .It does 
not violate NSPE's First Amendn1ent rights, since it 
is ca1·efully tailored to the district coUI·fs fin,dings 
that Rule ll(c) is an illegal agreement restraining 
price competition. 

The judgment does not prohibit NSPE fro~ per
suading governmental bodies to adopt anti.competitiv-e 
policies. NSPE 1s violation did not rest upon such 
evidence, but upon its c:an-out interdiction,, against 
furnishing price comparison information to con
sumers of engineering services (Pet. App. A-10). 

ARGUMENT 

I. NS.PE!S BA...~ OX CO::u::PE"TITIVE BIDDING IS ULEGAL 

PER SE ~"DER SECTION I OF THE SHERMA..:.'T ACT 

The district court found-a finding the court of 
appeals upheld and which NSPE does not challenge
t.hat Section ll(c) of NSPE:s Code of Ethics totally 
bans all price competition among engineers seeking to 
be selected by clients to furnish engineering services. 
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In so finding, the district court did not. rnerely ex
amine the langrntgc of that :-;cction but, as the cou1-t 
of appe~l::; noted (Pet. _·\pp . .ll-7 - .... i\.-8), ~'[i]t m;

sessecl the rule by taking into account. how it had 

ope1·ated in fa"t(:t, f1.r1d \Yi th what practical nntil'.otUpeti
ti ve conseqn~nces. ~' Those conse(111en ces ineludecl an 
"aU-out interdie.tion of price information for the 
client who has not selected its engu1e1-~r" (itl. at A-10), 
which ''by blocking the free :fto\~' of price in formation, 
sb·ikes at the f11 nction ing of the f1·ee Jna1:ket'' (icl. at 
A-7). 

TheTe is no qne::,tion that if this cornpletc lmn on 

competitive bidding had been acloptecl and enforced 
by ordinary comrne1·cia I entities, it \'\·onld ha \"C hccn 
illegal per se under Section 1 of tbe Sliermau .A.et. 
See pp. 37-4:3, infra.. The question is whet.Lor the 
practice is excepted f .toin per sc eondcnurn.tiou be
cause tLe price-fL~ing Telated to the scr,·iccs of mem
bers of a learned profession. NSPE argues that be
cause the services its Jnembers supply are J)1·ofession
nl, it.s ban on competitiYC' bidding is .not snbject to the 
normal rules goYerning price fixing, but is to be eval
ua.ted lu1der the rule of reason that governs i·estraints 
generally viewed us not likely to be inherently pel'
mc1ous. 

NSPE contenlls that its competitive-bidding ban 
is necessary to protect engineering clients from de
ception and the pnblic from unsafely engineered 
structures that allegedly would result from competi
tive biddi11g for ongi.Jwcring se1·vices. The eourt of 
appeals propel'ly rejected that c.ontentiou, on the 
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ground that the restraint is in fact ::a rule that is 
sought to be justified in tenns of nvoidil1g dangers to 
society, but which has been both written and applied 
in practice as an absolute ban (affecting prices) that 
governs situations where there are no such dru1gers" 
(Pet. App . .A.-12). The comt correctly concluded that, 
"having regard to its hmguage, purpose and effect/' 
this "absolute rule is fairly intendecl as a price sus
taiJu11g 1nechanismn (ibid.), not an ethical standard 
designed to protect the public. 

In short, NSPE:s absolute ban on competitin~ bid
ding, like the miniintun fi...xed fee schedules of lawyers 
in~olYed in Goldfarb v. Tiirginia. State Bar, 421 U.S. 
773, 783, "'constitute[s] a classic illustration of priee
fix.ing" that is ii legal per se. Both tl1e district court 
and the court of appca1s correctly so held. The Yari
ous justifications that NSPE offers for its l.Jricc
fi.~ing acth"ities do not warrant excepting them from 
ptSr se illegality . -
• \ . Rtl.E ll CC) 1~ IJ..LEG..U. PER SK REC:.\~E IT KLlli .. Di.\T&S .\LL MEAS· 

IXOF'C'L rrucr: COllPE'MTIOX .ucoxa PROFF..SSlO~AL l:~GT~EF.RS ·~ 
TUE M..l.RKETI.SO OF TJ{£ffi SEl\\'lC&S 

A..green1ents muong competitors to fi_, or st .. 'lbilizc 
prices, to elin1inatc or limit price competjtion, or 
othenvise to trunper with the pricing process, are 
illegal per se under Section 1 of the Sherman A.et 
•:because of their pernicious effec.t on competition and 
Jack of redeeming virtue:: (J.Vorthent Pacz:·jfo Railway 
Co. "('. United States, 356 U.S. 1, 5). This Court un.i
f ormly has rejected clairns that actions by competitors 
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elimiilating··or limiting price con1petiton were re~son:

able 3 ::-ancl ha~ done so "without elaborate inqufry 
as t.o the·precise ·Iuirm they have caused or the ... busi
ness excuse for :their use" (ibicl.). Price competition 
is .. •'the centtnt. ne1:vous systen1 of the economy" 
(linite.cl States v. ·Socony-Va.cu:1J1n 017 Co., 310 U.S. 
150; ·220 · n:. 59); ·and • 'int.erfe1·cnce with the -settiJ1g 

of. price ·by free market forces is unlawful per. se" 
( U,nitCll; States v. Container Cm·p., 393 U.S. 333, 337). 

:Priec. is so "critical" m1d "scnsiti\·e~' to our eco
nomy (-393 U.S. at 338) thnt, as the court u'f appeal~ 

stated (Pet. App. A'.-7), "a l'nle that operates to pre
vent .price con1petition st.ands at least presmnptively 
condernned :in a way· that does not apply to other kinds 
of . trade practicc " l'-Hle~." Indeed, "lirnitation[s] or 
reduttjon[s] of price c .. ompetition" are within the ban 
of per se illegalit,\' even though "some price competi
tion" continnes ( l'01llainer, snpra, 393 lT.S. at 337, 
338). Price-fi..,ing agree1nents not only create a price 
system that partially or totally denies consmners the 
opportunity to consider 1price in n1aking their eco
nomic choices, bnt also '' eripple the freedon1 of 
traders and thereby restrain their ability to sell in 
accordance with .th~ir own jndgnrnnt" (l{iefer-Stew-

s~ See, e.g., United States v. T1·enton Potteries Oo., 273 U.S. 392.; 
Vnit.ed .States v . . Socony-V acuwn Oil Oo., 310 U.S .. 150, 223; 
United States :~r. N,at·~ Association of Real Estate Boards, 339 
l!.S. ·4S5. See, B;lso,~Unite·<~ Sta.tea v. 011ntai.ner ('o.,..p.~ H!l3 U.S. 333! 
337; Oontinental .T.V., (?Le. v. GTE Syh,ania, Inc., No. 7~15, cle
cided June 23,J977,.s1ip .. op. 21, n. ~8.: 
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art Co. v. Jose7Jh E. 8ea.gra.ni & Sons, Inc., 340 U.S. 
2ll, 213)." 

These considerations apply to the complete ba.n 
against price com1Jetition in Rule 11 ( c). The district 
cotui found, in sum, that NSPE and its me1nbers 
have combined to impose on the public, before an en
gineer is selected, a flat prohibition on engineers' dis
closure to potential clients of any price infor1uation 
other than uniform recommended fee schedules. The 
ban applies no matter bow si.Inple and repetitive the 
work, how ~"'Pert the purchaser, or how thoroughly 
the engineer has been able to study the project before 
quoting a price. (See Staten1ent, su.pra, pp. 14-17.) 
These findings support the district court's ultimate 
findings that the restraint :cprohibits defendant:s 
members £ro1n engaging in nny form of price con1-
petition when offerh1g the.ix services," restricts ::the 
free play of market forces fro1n detern1i:ning price," 
and generally ':has the intent and effect of eli1l.linat

ing price considerations as a competitive factor in 
the supplying of enginee1'ing services" (J.A.. 9939-
9941). The trial court:s findings, which the court of 

u Contrary to NSPE:s contention (Br. i'i2-53), Oont.iJu:utal 
T.V.: Inc.\'. GTE Syl·vam·~ hu:.: !\o. 76-1.5: decided June:?3~ Iffiil 
did not undermine the rule U10t price-fixing: or tbc tot.nl suppres
sion of price competition~ is illegal per sr. Thnt. case inl'oked ,·erti
cnl territorinl restrictions imposcd·by n manufacturer on its fran
chisees. In holding thnt such restrictions should bo jud~'ed tmder 
the n1le of reason, rather thnn the per sc doctrine; the Court em
phnsized thnt ;•wo llI"0 conccmed • • • only with non-prioo ,·erh
cnJ restrictions. The per sc illegulity of price restrictions hns bee.n 
est!iblished firmly for mnny yenrs and ir\\"ol'"es significnntly dif· 
fere.nt questions of anolysis n.nd policy== (slip. op. 15: n. IS}. 
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appeals · n.ffu·rned, establish prim(i fade the 1w·r se 

illega lity of NSPE's ban on competitive bidding. 
Unite.cl States .v. Geuera.i Dyna.'mfo~ Cotp., 415 U.S. 
486, 508. 

The .pu11)ose of the ban js t.o iuaiutai.n pl'ic:.c. This 
is showT1 by it s univc1'sal, unqunlifiC'cl application, and 
by the history of its adoption, promc)tion, amcndinent 

·and enf ol'ceu1ent. As t.be distriet court f onnd . and as 
the recol'd s110ws, the. ban is substantinlly motivated 
by po('ketbook i11tcrests (sec Statement, 8u pn.t, p. 23-

24) , and "has as its pn1:pose and effBct the cxc:.ision of 
p1·j('e eonsiderations f1·om the cornpctitive arena of en
gi11eering se1Tiees n (.J . .A. HD41). As the court .of ap
peals corl'ectly obse1·ycc l: ''the absolute ru lc is * * * 
identified as a pricc-su ~tail1ing mechanisul * * * that 
at its core 'tampers with the p1·ice str11 c:: t.ure'" (Pct . 

.App. A-:-12 ; foc•tnote nmitted) . 
On its f ace the prohibitit111 f(lrbids eng ineers fxon1 

disck1s i:ng any "measu l'e of compensation whereby the 
prospeGt ive client 1nay eon1pare engi1H~\~1·ing ser,·iees 

prior to the time that one engin,~e1·~ 01· (>lle engineer
ing urgaujzati(in bas been ~clec: ted for negot.ia.tions" 

(Statement, snpra ... p. 4) . NSPE contends (Br. 13, 
14) that the r11·ovi:;;;ion restricts price cmnp1..\titioi1 only 

until t.he client 1nakes an "initinl, tentat ive' ' selection 

of nn engineer. But tbnt is a c1:i.tienl pt)i..n t in the se
lect.ion of an eng~em·. F or var~ons. practii:.a.l l'ea.
sous-nsually i·elating to t.Le time and expcnse--tbe 
ini t inl ~election iR g~1w1·nlly the fina l selection ( .J.A. 
802) . P~st selection negotiation is not a mcan:ingful 
substitute for a pre-selection con1parison thnt takes 
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price into acco1mt.:i• It is bargaining, not price 
competition. 

Tbe XSPE ban on competitive bidding is designed 
and applied to keep potential elients in ignorance of 
all price comparison data, which often is the critical 
factor for deterrnining the choice of a supplier of serv
ices 01· goods. Co1upetition for the client:s business is 
restricted ::to factors based on reputation, ·ability, 
and a fL-xed range of unifor1u p1·ices=' (J . .A. 99il). 
•=Since engineering services are indispensable to al
n1ost any consh·uctiou project and since altcrnatiYe 
sou1·ces • * * are nonexistent:' (J . .t.\. 9988), c:[t]he 
prospecth·e cli(\nt is thus forced to make bis selection 
without all relevant market i.iuormation=' ( J.A.. 9941). 

u Petitioner's statement th~t compctiti,·o bidding requires the 
t\ngin<'Cr .to submit his price proposn 1 t.befort\ not nftt>r he. has con
sulted with the client!~ (Pet. Br. 19: 20) is incorrect. Price cannot 
be e.st)m~ted apn1t from n.n accompanying initial scr\'ice propos!ll. 
Initial study and consultation 11re usunll.Y nece.s.snt')' for non
routine ta~b.-j::~ XSPE~s Rule 50 for many years pro,·id~d thnt t.ho 
<"n!rin(.'(\r to sm4mi t hi~ pl'iee ~rn1Jo2t1:l :;be fM-e. neti aftePr·he lrns eoo
comphsh (.L.A. 7152). Section 1~.(c): however~ b:us tht'. engineer 
from 5nbmit.ting price information ton client before he i3 sel~ted: 
no matter how technically sophisticnted tho dient nnd no mntt<?r 
how much opJlortunity lhe engin~r has been gi"'ren to consult with 
the client nnd &udy thn project. Thu~ when the Department of 
Dcfen::c conducted its limited ::t'tt"O cn'{'elo1:>e1= experiment in com
petitin11 bidd.ing~ ~SPE 1mdorsed the submission of the en'"'elopc 
which contained the engincer·s technfral propos.'l 1 for t.he job. It 
obj~ted on.ly to submis::ion of the second e.1n-elopc-tJ1e envelope 
for the price propo~l (FP. ·16! 50: J.A. 0057~ 0959). XSPE rec
ommended thnt its members merely ~nclose n fee. schedu lo in I he 
second envelope (FP. 50: ,JJ\.. 9959}. Sirnilnriy, ~SPE's Rufo 50 
for mnny yen rs stnted thnt the engineer •:should set forth i:11 de· 
tnil the. work he proposes to nccomplish~' nnd could quote n. fee be
fore being ret3incd (J.A. 7182}. 

. sboUld set forth in detail the work h e proposes to a.c-:-
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~-~r, ~sjpe «iisti·ict ~o~rt Jl<;>ted, " [ w ]ithout the ~bility 
to utiliie and compare prices in selecting engineering 
ser~i~.e~," .·th~· CO;lS~U~~r is prev~nted fro1n makiJ:lg nn 
iiifor;ined, iiitelligent choice" ( J .A. 9988). · 

Aitiiough. a ~lient 1~ay, prior to entering into a 
contract, tern1inate its relation with the selected firm, 
it · must ·· ·completely seve·r those :relations before ap-

• • ~" . . l • • • ; 

proachin~~ an9ther firm. See Professional Po lie~T 10-P 
(J~A. 5767, 9930). Thus, the. client-event a dient ns 
knowled$eahle and iinportant as the Deparhnent of 
Defense: ' (FP. 46-51, .J.A. H957-9959)-is never able 
to choose among different firins on the basis of the 
total p1;1ce-service package of those :fir1ns. 

Section ll(e) also cripples the ability of engineers 
thenlSelves to compete on the basis of price. For the 
ban increases "the difficulty of discovering t.he low
est-cost seller of ncceptable ability. As a result, to 
this exte11t [engineers] are isolated fron1 competition, 
and the incenti ye to price con1petiti vely is reduced." 
Bates ·v. ·St<.itiFBaF ".of· A:-rfron'lt;·-N o:· 76-316, decide~~ 

June 27, 1977, slip op. I 25 s~; J(fofer-Stewa.rt Co. 

3 5 Although Bate-'J d~alt with at.to1·ne.rs, its nnnlysis of the com
petitive impact. of restraint-:; on tlte- marketing of professional serv
ices n.pplies with equnl force to the engineering profession. Thnt 
nnnlysis, not based on the antitrust laws, was for t.11c purpose o f 
demonstrating that cominercinl information about the pticc anu 
avniJability of pl'ofessionnl services was of sufficie.nt social. Yaluc 
to wnrrant constitutional p1·oteetioni Cf. Yfrginia. St~de Botr.rt/ nf 
Pha.rmtwy v. Virginia ('~tize11.9 Oon.s·mnc~· l'ouneil, Inc. 4~5 U.S. 
748. I 

NSPE contends (Pet. Br . . t.;7, 7:2- 75), 11owever that the 7>c1· .se 
doctrine is inapplicable to its total ban on price competition for 
reasons nnn.logons to another aspect of Bates v. State Bar of Ari-
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v. Joseph E. Seagram, & Son_s, Inc., supra, 34.0 lJ.S. 
at 213. )101-eoTer, by suppressing price-competition 
the ban puts a premi1un on an engi.neer~s e.xperieuce 
and reputation, and thereby :: ser,·es to perpctu~{tc -the 
niarket position of .. established [engineers]." Ba.tes, 
su .. pra., slip op. 26.2

_ 

B. ='SPE:S B...\:S- o:s- PRICE CO~l:PE'111'10S IS XOT JU!>1ti"IEll nr TH.E .NATURE 

OF £..°"00."'EER.IXO SER\'l~ OR TIIE CL.Ull TU.AT J'RlCE C0)£1'1:.'Tl

TIOX WILL RE.SULT JX UXS:\.FE.LY E..~GJ:-.rzn.m STRUCTURES 

KSPE makes a numbe1· of argwnents allegedly 
showing that its prohibition of price-competiti9n in 
the marketing of engineering se1"'\-rices is just~ec}.. The 
contention seems to be double barreled. First, the 
justifications are offered to show that NSPE's b~ ou 
price competition should be t~ste<l: under the .ru1e of 
reason and not conden:med as per so illegal. Second, 
the argmnent is that under the rule of reason, the 
restraints are reasonable and legal. 

zqn<l: Bttpra: The Conrt!s holding thnt the volidity, under the First 
Amendment; p_f ~-~tnlc·imposed ban on nd\·ertising·by nttonieys 
should be tested c:ns nppliecP' rather than under the Ho,•erbrcndtb== 
doctrine (slip op. 2S-29). This nspect of the decision turns on the 
Court=s conclusion that. state regulation of ad,,,ertising by la.wyers 
is unlikely to chill tfo1t fonn of commercin.l speech (ibid). It thus 
represented a balancing of conE.iderntions of foderalism: the states= 
reguJntory power and lhe dangers of suppressing protected speech. 
The rule that price-6.S'ing: nnd the wholesale supp~;on of price 
competition: is illegal 'fJ61' 88 rests upon wholly ditrerent considera
tions of economic policy Congt'CES hos made applicable to int.cr
state commerce. See OonHn€11lal T.V.: 1-nc. ,._GTE Sylvania, Inc .. 
No. 76-15: decided June 23, 1977, slip op.15, n.18. • · 

=-See note 35; au.pm 
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NSPE ul'g-es that the <~harader of engineeting -serv
ices rnakes price competition in their marketing im
pract.icni'; and that =--uel1 competition is likl'I~· to lend 

to jnfcrior serdees. witl1 t.ht· consequent danger to 
puhli<: safety thnt irn p1·opt~rly engineen·d stn1ctures 
wi I l he bni It. \Y c disc11ss these nl'g111 nents below, and 
show that they <1o not \\·ithstand analysis a11d are not 

supported in the r ce1.>l'Cl. li,i rst~ boweYet:, W(· ] 1laee these 
contention~ in pt:'rspec:ti\'c. 

NSPE 's eontention re~ts on th·~ assnrn pt.im1 tbat it 
is desirable that e11g;incf~1·ing clie11ts n(lt b1:.· nhle to c-on
side.r priC'e i11 selet·ti.ng an engjneel', nnd t lint eon

surnc1·s of engi n Pe1'i ng ~01·\~ite::: will be lwst served if 

·'they are not penrtit.ted to kno\\' wbo is eharging 

what" (V1:rgi'n in Sto.tt' Boanl of Plw.rniuC.!J v. Yir-
9inia. C1:tfreus Cm1snn1cr Cou:ncil, hie. 4::?c5 U.S. 748, 
770). This contention has no n1orc validity under the 
Shel'mnn .Act, whic:.h is pal'ti(~ul:n·ly conce1·1H:cl with the 

protection of. pric:.e 1;on1p<.;titi1)11, than it had under the 

Fi1·st. ·A 1ne.11dment .. F iryi-nia Sf ate Boa.-rcl u f Pluu·nw.cy, 
8 lt,j.iJ'lf,. 

If a11 exemption tr1:i111 the SbC'rman .Ar:.fs prohibi

tion of pl'ice fixing is to be created for the rnul'keti ng: 
of engincm:ing St'r,·iees, it ]s for Cong1·ess, not for the 

e.ourts, to do so. Th1.iterl States Y. Trc·utou Potteries, 
•)1"'.'"l U C• t •"l( ir- •"lfl8 r· "t 1 (•t t ., su.prcL, _,f0 -~~-a . 0..:r1 -.J~; _Nl:i.Cl ,;i.a es\' . /~iOCOnlJ-

F a.c1u1.1n 01:l Co._, snpra., 310 U.S. at 225-2~7. 
Indeed, Cong1·ess has exempted from the Sbernmn 

.Act restric.t.ivc activities in certain industries. See, 



45 

e.g., the Capper-Volstead Act, 42 Stat. 388, ·7 U.S.C. 
291-292 (ag1:icultura.l cooperath·es); the :i\fc:CaJTtUl
Ferguson Act, 59 Stat. 34, 15 U .S.C. l.011- 1013 
(instu·ru1ce); the Recd-Bulwinkle Act, 62 Stat. 472, 
49 U.S.C. 5b (rail cu1d motor carrier rate-fixing 
bureaus); Xewspaper PreseiTation .Act, 84 Stat. 466, 
15 U.S.C. 1801 et seq. (newspaper joint operating 
agreements ). 

XSPE cites the following statement by this Colu·t 
in Goldfarb v. T'i·rgi:nia, State Bar, supra, 421 U.S. at 
·788, n. 1·7: 1uacle iu connection with its i·uling that 
there is no e..xemption fro1n the Sl1eiIDa.n .Act for the 
learned professions: 

The fact th~1t a restraint operates upon a pro
fession as disti nguishcd fron1 a business is: of 
cotu'Se, relevant ill determining whether that 
particular restraint -dolates the Sherman Act. 
It would he Ulll'ealistic to new the practice of 
professions as interehm1geab1e with othci· busi
ness activities, and automntica11y to apply to 
the professions antih·nst concepts which origi
nated in other areas. The pubhc service aspect, 
and other features of the professions, may 
require that a paiticular practice, which could 
properly be viewed as a notation of the Sher
man .Act in another context: be treated differ
ently. We intu.nate no new on any otbe.r situa
tion than the one with which we al'e con.fronted 
today. 

There is nothing in eithe1· this statement or in the 
remainder of the- Goldfa1·b opinion indicating: or e\"'en 
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suggcsti11g, that a total ban on price competition iiu· 
posed by lnembe1·s of a learned profession is not to be 
conclenmed mHler t.he ver se l'Ule.3

; Indeed, the holding 
in Golclf n-rb H.self ref utes t.hat claim. Golclfarb in
volved n1inil1111ui fee schedules for lawyel's, which the 
Con1-t condellll1ed as a. "cla:-5sic illustration of price 
fixing" ( 421 U.S. at 783). 

The defendants in Goldfarb made a similar argu-
1nent to that NSPE makes here. They urged that the 
lega 1 ity of their price fixing should be determined 
under the rule of reason because the case involved a 
novel application of Section 1 of the Sherman Act to 
professional services, and that under that rule their 
restraints were i·easonable because pcriuitti.ng pl'ice 
con1petition would result in ]a,vyers cutting costs and 
rcnderulg cheap and shoddy service 36 (cf. Pet. Br. 
49-50, 57) . This Court did not accept this argtunent. 
R ecognizing that legal services have a '"business as
pect" (421 U.S. at 788), the Court found it urmeces· 
sary to pursue its antitrust inquiry beyond the deter-

81 NSPE errs in contending (Br. 91-94) that the courts below 
treated ns "menningless" this Court's vacation of the district 
court's first judgment, und remund for reconsideration in the lio·ht 

0 

of Goldfarb. National Society of P.rofesswnaJ, Engineers v. United 
States ( 422 U.S. 1031}. As shown by the district court's opinion 
on re111ancl ( 404 F . Supp. 4f.7; .T.A. Vfl85), nncl t lie. court of nppenls' 
ruling on this contention (Pct. App. A -8)', the district court "cn
gnge[ cl) in a. detni led study: ' oa this issue, which wns '':i sound d is
cernment of Gold/ arb and its radin.tions" ( ib·id.) (sec Statement, 
a-up-ra, pp. ~7-30). 

~8 Golilfa1'b v. Virginia State Bar, supra, Brief for Respondent 
Fairfax County Bar Associa.tio11, pp. 34, 53-55; Brief on Behalf 
of Respondent Virginia Sta.t;e Bar, p'. 16. 
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mination that tl1e clefendants: activities constitute(l 
price fixing. n 

NSPE see.ks to support its position by reference to
the Brooks Act: 86 Stat. 1278, 40 U.S.0. (Supp. TI) 
541-544, in which Congress in 1972 pl'ovided that the
go\ernment should proetu·e certain engineering se1·\
ices by direct negotiation rather than through eon1- -
petit.ive bidding. But the fact that the legislature has 
decided that the gover11111ent should 11ot acquire engi
neering services tb1·ongh co1npetitiTe bidding is n fnr 
cry fron1 sanctioning concerted action by a private 
group which deprh-es customers (including the gov
ernment) of the freedom to make that clloice ·for 

~Footnote 17 of Goldfarb len,·eE opE>n for future determination 
the e..."itent. to which, apnrt- from price·fi..'\:ing: pnrticulnr professions 
may collectively ndopt nnd enforce ethical standards nimed at as
suring high profes.sionnl slnnclnrds of public service, n.nd nt. pre
venting o,·crrcaching or brench of confidence. Such rules mny be 
vnlid llllder the Shermnn .!.\Ct: if no more re£tricti~c than necc.s
sary, even though collectfre I"?St.rninls enforced by non-profes
sionnl g roups may be unlawful. ('ompnre Faahion. Originnlor.rt~ 

Guild oj Ameriro: Inc. \'. F<-<lem1 Trade Commission : il1 2 l i.S. 457. 
But since: ns the court of np1~nl:i rorn>ctly held. this c~&' im·oh-('d 
n. lotnl suppression of pl'ice compelit.ion. not a n1le ==nnrrowly con
fined to [the] interdiction of nhu:-:e~· : (P"t . .App .• -\-1:?) ! it wns 
unnecessary to consider this question. XSPE rlnborntrly nrp:uf'S 
th:lt e,·e.n restraints nffecting prier mny in <'l'rtain contexts be 
judged under the rule of rt'aron {Pet. Br. 41~~1) . Exnminotion of 
the cases on which it re-lie~ (e.g.! ('hirogo Board of Tradr ' '· U11i!rd 
Sfa/(8. 2~J L.S. 2:n: .Vople Flooring Manufal'lu-rcnJ AR8n. , •. 
Fnited Slotof. lGS "'E.S. 563) : however. shows thnt. the nll<"ged 
~trictions in th~ cases only ~riphernlly nfft'Cle-d pric.-t\ nnd t!u1t 
they in fnct enhanced competition by nsttring equn l nccesa to 
infonnt\tion nccess.ary to 1·allonal decis ion mnJ..."i.ng. ~SPE~s Rule 
11 (c) ~on its fnce o.nd ns applied: interferes with rntionnJ economic 
choice by pre\'"enting n.ny p~bility of price comparsion. 
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t.hc1uselves.· The1·e js an enonnons <.1 ifferente behveen 

custon1cr choice and scl lcrs' in1posit.ion. 
Congress recognized this distinctic)ll in cnac:.ting the 

Brooks ·1.\ct. The legislative histo1·y states that the Act 
would not ''limit the oporati ~)ns of the Deptnbnent t:'· f. 

Justice in the application of onr antitrust laws" (H.R. 
Rep. No. !)2- 1188, 92cl Cong., 2d Scss. G (1972)) .· Tbe 
Brooks Act does not indicate that Congress intended· 
to exempt prif'.C fixing by p1·ofes:5io11al c:11giJ1ccts in t he 
marketing Of their services fl'OlH )Jl'F Sl~ illegality. 

We now turn tcJ the partieulal' justifications NSPE' 
offers for its ban on competitive bidding. 

1. Price l'omp<?t i.t ion for l!..~ 11yi11n•»i'lly Ser1Ji1:1?~ i . ., Jr',:asibh u11d 
l' m ot ica.l 

. Engineering selTic.es are not so unique ot· inca pa.ble 
of advance evaluation as to 1nake pl'iee '1notutions 
prior to selection of the engineer to do the " 'ork in
he1·ently inisleading. 'l'o the eontra1·y, prices q11otc<l in 
response to a request for a hid on engineel'ing sc1:vices 
neeessal'i ly 1nust. he based t>H a f<icm;ccl asse:-;sment o-f 
the specifie tnsk. J\fo1·eo,·or, innc·.ha::;ers of engineerillg 

services, partieularly gove1·nmental and i11dustrinl 
entities, are likely to be J1ighly sopbistieated in t he 
technical aspects of their engineering rcqui1·ernents, 
and well able to dctermine ·the rel iability of p1·ice esti

n1ntcs in the l igbt of the cngincei"s qualifications. In 
addition, as the court of appeals 1wted, ''the profes
sional who responds to a request. fo1· a bid 11as a better 

grasp of the specific task before hiru and a better 
opporttu1i ty to take into n.'ccount the sophjsti.cation of 
the potential purchaser'' (Pct . . A.pp. A-~J n. 4) . 
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XSPE's 0'\\11 practice shows that price competition 
in the rendering· of engi.i1ecri11g services is both feasi
ble and practical. EngiJ1eering services co"er a ·wide 
spectrum. Some services nre so repetiti,·e that the en
gineer actually uses :'the smne design as bad been 
used in a previous project== (FP. 41, J.A.. 9955). 
Others are sit.fficiently standardized that they are in
corporated into recotruuended fee schedules of st.ate 
engineering societies, to which N'SPE's Rule 11 ( c) 
a.'Pressly refers and which are enforced as "ethical'' 
min.inuun fees (FP. 39-41, J.A... 9955). Cf. Bates v . 
.Arizona., su.pra.J slip op. 21 . .As :NSPE officials have 
recognized wit.h respect to conventional engineering 
services, ':[n]ormally there have been significant nwn .. 
hers of other similar projects so that the required 
scope of effort, approach and necessary st~ps are gen
e.rally known:: (J.A. 5739; see State1neut1 supra., 
p. 15, 16). The least standardized service, for which 
costs a.re most difficult to predict (see Statement, 
supra, pp. 12-14), in~oh-es pioneeri11g research and 
de,elopment. 

With respect to both J1ighly standardized and high
ly unusual services, NSPE permits disclosure of price 
information to potential clients prior to selection of 
an engi.neei·. In the former situation: it is done by 
u[t]he disclostu·e of recomn1encled fee schedules pre
pared by vruious engineering societies:' (Rule ll(b), 
supra, p. 4). In the 1atter situation, at ]east since 
1972, NSPE has per111itted price con1petition for re
search and development contrnct.s (see Statement, 
sztp1'a, p. 12-14.). Of corn·se, the recommended fee 
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sc4edules, as . the district court f otu1d, confine the 
client to a ''fL'(ed range of uniform l)l'JCcs" and thus 
restrict· me.nningful ptice con1parison ( ,J.A. · 9941). 
When, in 1972, NSPE opened R & D contracts to 
price con1pctition, it d icl . so because only through 
c01npetitive biddiJ1g could engineeTing fil'lns obtain 
this 1ucrath:"e business i11 the face of competition fron1 
other types of enterprise willi11g to bid (see State
n1ent, snpNt, p. 12-14). 

The fee schedules and the "ethicaF' r.Jassi:fication of 
competition for Tesearch a11d develop1nent contracts 
show that engineering services are not so universally 
unique as to render price comparison ln1workab1e. 

!3. Prlclc Oom.pctitio-n in tlw Offe1·h1r1 of Enyi11r:f.'rinr1 Sef'lrices lVill 
Not End<1nyCt' l'ublir; 8of dy 

NSPE elai1n~ that price con1petitiou would force 
engineers to 1nnke nn1:cnsonably low bids, to cut cor
ners, and thus to en<lnnge1· the safety of the public. 
The work of an <mgineer, it nsserts, "affeds n popula
tion-and usually a ]urge population-rather thm1 a11 

indivi.d ual ~' and therefore '~the consequences of error 
* * * are generally greater than in medicine or Inw" 
(Pet. Br. 7). 
Curion~ly, however, NSPE now argne.s that thero 

is little l'i~k of this kind associated with re$enrch and 
clevelopn1ent eont.i-acts (Pet. Br. lG), nlthou gh p1·ior 
to 1972, it applied its 1.inn against disclosing price in
formation to such work. Sirnilm:ly, safef..v npparent1y 
wns not a problen1 under fol'lner Rule GO of NSPE~s 
R.ulcs of Professional Condut~t, which for 1nany years 

provided that an engineer could etbica1ly iu f 01·1n a 
client of the coBt of services he proposed to provide, 
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although the NSPE discouraged the giving of such 
information (see J.A. 7182). Moreover, despite the 
claimed concern for safety, ·for two years between 
1966 and 19681 NSPE's ':'Vhen-in-Rorue" clause ex· 
pressly allowed fee bidding in foreign countries ( J.A.. 
648'7) .4° Nor does NSPE see1u concerned for safety in 
recommending state fee scbedules.u 

111 any event, this justification is unsound for a 
number of other reasons. The clailn pro,·es ·too much, 

'
0 The •·\Yhen-in-Romc.:' cla~.e wn.s re\·oked because many mem

bers did not need it to secure o\·crseas businCS-$: nnd because it was 
an ob\·ious embarrassment dome.sticnlly ... Aii the PEPP Section 
Committee st:itcd: '·How c~1 n we exphlin snt.is fuctorily to GAO 
[Gi!neral Accounting Office] why OK to bid on O\'Cr::e:ls work nnd 
not on domestic work?:: (J.A. 9890). 

••The fee schedules to which XSPE hns required thnt its mem
bers adhere: generally are based on o })('rcentagc of the construc
tion cost of a project (e.g., J .. A. 795Z-7955: Sl 14: S~3:>-S239; 5361-
8365). 
~SPE=s own e:tecuti\·c. dit-ector t~tifiM th!lt with this method 

c:• • • you get the .;:une price: whether you do good 01· poor engi
n~ring. Therefore: the le~ engineering you cnn do. p~rhn ps the 
more profit you mnk--c: pro\·icting. of com"SC: you nu~ke a ~nti~fnc.
tor_y: adequate building:: (J.A.. 1793-179±). 

H\$ testimony nl::o undenuines SSPE:s claim thnt fee rom1>eti 
tion will •:incre.a.se • • • constru<'tion. mnint~nnncc: opemting uncl 
lifc-c~·de costs': (Pet. Br. 31). "'hE'o nn eng-ineC'r romputes hi3 tee 
:ts~ percent~1ge of con.:tructfon co...~. t•[t)her(? is ol~ almost no in
centif'e to \~ork on the life cycle [costs) bm;int'~ been use it [the 
fre] is entirely in terms of the. constmction nt t.he end of the proj· 
ectitsdf~ (J.A. lW±). 

Althou!!h XSPE now n.~rts that it ::1ttomml'nds a!!nin.rt use 
~ -

of the percentage of con.stn1ction <.'o.5t ml'thod:: (Pet. Br. H L it.3 
Guide For Profe.53ional Engin~rs' SC'n·ires: first issued in 1969 
and no'~ in u~ (J.A. 6522)~ fully describes the circumstances 
where t:(t]his method is npplic~Rie.=: It cnutiom; tlrnt :.fC'e ~llC'~t 
ules or cun·c.s applicable to the region in which project is to be 
constructed should be used when this me.thod of compensation is 
adopted:: (J.A. 5-!SS}. 
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since . it would just ify the. elimination of price coin~ 
petition in lnrge segments of our economy. The .fact 

that engineers deal intimately with 1natters of public 
safety hardly distinguishes tlie1n · from numerous 
oth er bu:~ ine8:5es and p1·ofe:.;~ioll s who~:~ \\"O.l'k is ;d~o 

essential to pub li c safdy. j\fust \\"•.Wk I>:;· <:on~trw~ti(,n 
contractors, for example; inYolves J1nhlic safety. Un
der NSPE's .public safety theory, genera1 building 
contractors, as wdl a::; plumbing, electricnl, 1uaso11ry, 

welding, and other constl'ue;tion sub-contractol's, (•.ould 

all agree to elirninate pl'i<:e eon1petition £01· their 
services. The theory would also seem to cover the sup

pliers of conunodities that aff.ec.t }Juhli<: snfety und 
h ealth, such as the ninnnfacturers ancl dispensers of 
clrngs and co~rnet.ies. 

Furtb\~r, th•: argument <l:'.'SlllltCs tl1at 1·11ginecr s \\·ill 
~.;aerifice p uh1ie ~~1fety fm· pe1·sonal p1·i:1ti t . The pro

feS:-\ionn l tradition$ of engi1H!1..n·jng, wl1i t lt make ~nfcty 

a pri mnry rc~~ponsihi ! i ty m·c th1.•n1~eh·<!~ a prin('i pa l 

sa fe:•gun I'd against sneh <;OJHluct.4
:: U Hd<:r a :-;ystern •>f 

price co111pctit.ion~ enginem·s, no Jps:; than lawyers, ea11 
he r.xpedL~d to uphold tltc in teg1·i ty and h1.111or of theit 

. . 

profr1ssiun, mld to condu(;t thcmsdv1 ~:-; with enndor and 

•:: NSPE hns lnng had ::;en!1·al (.'n<l.e p1·1wi:-;ion:; ai11w..l at pn.! \'c~11t
ing 11nsnfo _c.11gint!e1·i 11g and .dr.ccpti vc fee pr·oposa Is. Its C()dl' 
iwov idr.s ( Pct . ..\pp . .:\.~:"ill-. \ -tt!I) : 

''Sc<:t io11 I-The Eng\11(:~1· * •) ~~ ~r a. -~ * " "· ill l1l' rcaJistic nnd 
honest in. nil est imatl'~: rcport l-', sfat~nwnt~: :ind fl·St irnon ,L 

• * * * * 
. "l·. H e will uch ise his 1 ·lil~nt or emplo.p:! r wlwn lit? heii~,·c:; a 
m prnj~ct will 1wt ht' sm·ci·s:::fu l.We 

• . ·~ 
as'-'ctio11 :!-The F.ngincer will han! p mpt•r r~ga rd for the 
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honesty in esti1uating the price of their ser,ices for 
.ptl.rtiuular tasks in seeking to be selected. Cf. B<ttc.~, 
~upra, slip op. 27; lfirgi?zia State Board of Pharmacy 
'· Vi1·giuia Citizens Oonsnmer Council, l11c., su.pra., 
425 U.S. at 748.•:i 

safety, hcnlth: nncl welfare of the public in the perforrnoncc of 
his profcsionnl duties • • ·• . He will notify the proper autho1·it.y 
of nny olr-encd conditions which cmlnngcr public snfety nnd 
henlth. 

~·n. He will regard his duts to the publi~ welforc as pnrnmount. 
~-b. He shaH 0 

• • wol'k for t.he ndvnncemcnt of the Slfcty~ 

health nnd well-being of bis community . 
. :c. He will not complete: s ign. or senl plnns and/or specificn

tions that n1-e not of a design safe to the public health and wel
fare and in confonnity with ncooptccl engineering stnnclrarcls. If 
the client or employer insists on such unp1'0fe~onnl conducL he 
~hoJI notify the prope1· authorities ru1d withdraw from further 
sen•ice on the project. 

• • • • • 
::Section G-The Engineer will undertake engineerin~ nssign· 

ments for which b~ will be l'csponsible ouly wh~ qunli.fied by 
training or expcricn<:e.; and he will engage, or nclvise engnging, 
experts nnd specinlists whene\·cr U1e clienfs or cmpJoyeT:S intcr
e.rt.5 are best sen·cd by ~uch ~n·ice . 

• • • • • 
:'Section 13- * • • 
•:a. He will confonn wiUi Tegisi mt ion iows in his prncticc of 

~ngine<>ri.ng."! 

·~ Competiti,·e biddin~ by lawyers is no lonb't"l" unelhicnl under 
the AB.A Canons of Ethi~. $«'e .:.\meril':ln Bnr A~rociation. Oom· 
milta on Profe8sionol Ethi<'s. Formal Opinion 329 ( ..:.\ngust. 
Hli2). on:-rn1Hn~ n prior opinion (Xo. :?n2. Octobel' 15~ 1957) thnt 
hnd chnrn<'t('rized nns re~ponsc to nn im-itotion to bid on a leJ!nl 
se1·,·ices contract as unethicnl solicitation. Engineers cnn ethicnlly 
publicize: through brochures nnd other fnctun) represcntntion~: 
their ':experience. Jncilitics: per.;onn~l and capncity to render ser\~. 
ice:l (Pet. .:\pp . ..:\~;2; exn.mp!es of th(\.se promot ionnl b1"0Chlll"e.ti 

are reproduced nt .T..-\. S&lg.:sn.i.01 flO'i9-9SS9) . Cf. Bates, SUJ>'IYl: 

slip op. 14: 17: (m:1jority opinion) , S (Powe)): J.: dissenting). 
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High professional standards in eng ineering, 1nore
·over, aTe enfo1·ced by state r egulation (FP. 6, J.A. 
9945, 9966), and l·ng- ineers who endanger public safety 
J:i sk loss of their l ic:en~es. Cf. Yirginia. S ta.fc B oard of 
Pha·rm.ac:11 v. V irf1in.ia C?'.t·facns Con!:' um.er Cou.-ncil} Inc., 

-~upra, 425 U.S. at. 708.41 

Struct.nres n1ust also n1 cet t.he saft;tr requirements 

·of loeal building ColkS.45 E11ginecrs nncl eontrnetors 
who «ill'E' ro:;_r1•111$ihJc for unsafe structun·~ risk snb-

44 Every stnte hns law:=; whirh l~l'ovidc for the licensing and 
Tegist.rotinn of engineers, :rn<l nl l 011gineers '"ho off r r t.ltcir Sl'n·ices 
to th<' ·p11l11ic m11:=;t. he regi!-iten' d (F.P. G: .T.A . f)fl-:1- il, FD. 3 .• T.A. 
!HH·~+) . Although th<~ p1·ovi~ions of tl1<'sc. 1:1 ,,-::; Y:-i ry from stnte to 

· sta te~ they ns1wlly n~q11 i r(~ an ind i\' icl 11:1l tn hC'. a g rnd11:1te r.ngineC>r, 
tn 11a \"C at. lcnst fo11 r yra 1'8 of ~x pr~rie n•:c, and t0 pa~:; :1 written cx
n mi n:1t.ion in o t·d ~r to .he ccrt.ifit·<l ( FP. G . . T..-\ . flfl~;; ). State rC'g is
f.t·:1 I inn la ws n. l ~o oft 1~n iwp 1 ire t li :i t.1 ic:-1•11 i)l' d e11~ i 1H' f· 1~ pract ice only 
i n t.hn~e special ty areas where they arn q1rnl in1:1i and competent., 
and p nu:t.icc i1 1 nt her arc·ns 11rny s uhj l'd :m C'ng inecr t o snuct.ions 
tl1:1t. c::1 11 in ('.luclc loss of l i•:ense ( FP. 7 .. T.A. nn.+:1-!)fq G). Licensing 
:-i11d rr.g isl rntinn lion 1·.-1 ~ thro11glio11 t tl1e UnitNl Stutes lrn \"I:! the 
n11thnrit.y to <lis1:ipli11e registerf'd profo~~iona l engi1we.rs, nrnl the 
laws of rnost slal ~s p1·m·idc tliat . pmfrssional H1i:::con1l11d is n basis 
for f' 1tSpr.11ding or rr.,·oldng n profossinnal engine<' r"::; license. (FD. 
3?~n=J.A.OD64.nnRn). 

-t 5 Various m1111icipi1l const.rnction codes nnd otl1el' cocles rel:lt.ing 
specificn lly to pl11111hin~. electricity, fire prev<'11tion. and ~imilnr 
t op ics, govel'n the perfnnnnnce of nrrh itect~. C'ngineers, c1cetri
cinns. plumbers, :rnd others in,·oh-ed in clr~igni n~ :rn d ('Onstrncting 
lmildings of Ynri011s types. See, e.g .• Admi11ist rati,·c Code of the 
C.i ty of Ne'v York. di. ~1">. Tit.Jc C (l!'H~S) ; D i::;tl'ict of Cnl umhi~i 
Rnlrs nnd R ".'gul:itions, Title !'i .:\.-1 ( Hl7~, ns :un('11drd to 19ii). 
States) tno, hn vc. hcgnn to adopt thei r own con ~t rnct ion code:;. not 
only to permit effic ient nnd economic:-il con5'trn ('t.ion teclmif)nes, 
but nlso to promote uniform st:rnclnrds for protect ion of the publ ic 
h<'nl th anil snf<·t.,v . See, e.f!.: New .Tersey Stu t. Ann. * :')Q::?7D- lrn, 
ct .sr:q. ( 1~76); nlso, Virginia Code Alln. § 3G-n'j t't seiJ. ( 1911 
S upp.). . 
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stantinl legal liability both m tor~ and under local 
consb·uction codes if the sh·ucture collapses or causes 
inju1-y. Tbat risk itself provides a substantial incen
th~e for boili client and engineer to assure themseh·cs 
tl1at safety is engineered iuto any project. 

Since the award of engineering contn1cts sign.ifi
cm1tly involves the client~s confide.nee and trust (FD. 
49: J . .A. 9970), au engineer who does shoddy: twsafe 
work-like an engineer who dec~h-es the cJient about 
price-also ri~ks loss of his reputation, eYen if be does 
not lose his license . 

.Although NSPE conjures up the specter of collaps
ing bridges and falling builclli1gs where priee compe
tition is i.nvolved (Pet. Br. 28-29), there is no 
e\iclence in this i·ecord Umt competitiYe bidcli.ng or 
price comparison was a fa<:tor in the accidents to 
which it 1·efe1·s (J.A. 1028-1053; see nlso J.~\. 1862-
1864, 2010-2011, 2014-2015, 20~20S7,1317-13IS1 516-
519, 838--839, 261-266). 

XSPE is simply arguingJ on the basis of self-se1·y
ing specuJation,49 that price com}letition is so tmin~r
sally likely to enchmger public safety, that it inay be 
elin1i.nnted by the private colJectiYe decision of those 
n1ost likely to profit thereby. But the courts below, 
after carefully e..'\:autining the nattu·e and opertltion of 

48 XSPE bns been constantly mindful of the economic interests 
of engineers in prohibiting price co1npetition. It hns nd,·ised its 
members that adherence to the ban on competitfre bidding wm 
protect hi~her en~neering ~ {FP. 35 .. J.A. 9!l53) nnd has ~u
tioned thnt in the long nm! nn engineer '=reduces his own fee 
capability by bidding:: (J.A. 6300) . 
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Rule 11 ( c:) , f onnd it to be l10tl1ing nwrc than " a rul e 
·that js sou.ght to he justified in term :::. of a voiding 
·danger s to ~ociet,\r, hut wh ich has been both written 
mid applied in pract ice as an absolute ban ( affecting 
p rices) that govern$ sitnntions whei:e t here a re no 
snch dangers" (Pet. App. A-12) . The r ecord fnlly 
supports that c.onclusio1l.u 

IT. 11 H.E Jlf l)(i:!\·I E XT DOES NO'r YIO LA'l:E i\"S l.'E ".~ FIBST 

A',lE ~ D :\lE :\' '.r Rl r..H TS 

N SP E claim~ tlwt p1) rti ons (>f the j 11d~rnent ~um

H ia t izod ahoYe ( Stuk ment, .~u.pru, p. ~G)-wh ic:.h hal' it 
from continuing to mainta in aud <·~ i 1fu l'<:t .' a n offkinl 
pe:il i<:.y t hat rn·t:ffen t~ enginE·<· 1·s fl:1.>1 H l~ llg'~lgi ng in price 

('Ornp~.t.it ion-v iolnte i t~ F i1·st Amc·11<.111wut right~ 

(Pl:t. B 1·. 77-91). It d id l1(•t 111akc th1 :-> arg·um e11t t o . . '-

t lic dist l' ict c·ou 1·t. in itialh· 4 ~ f•l' duriug t.lw l> l ' llCf!Cclin~s 
' '- '-" 

0 11 remand . 

.n As the court of nppcnls pointed out , howe\·er , ' '[ i] f t.11c So
ciety wishes to ndopt some othel' ethicnl gu idrli 11es (than Section 
11 ( c)] more closely confined to the legitimate ohjl'di \·e of pre
venting decept.i,,eJy low bids, it mny mo,·e tlte distl' ic:t. court for 
tnotl ilicntion of the dccrel• ~' (Pl:L A pp . .A- 11) ). S1•('. :dso not<~ .:rn 
.S tqm1~ p. 47, note ;iO~ -iJ1f ru, pp. ft7- ii8. 

48 ,Vc dispute i\SPE:s cla im (Br. 77 } tlu1 t. it \\'a..; iu1pl'operly 
de.:nit>d a lu!arin:;. 'Vhen in late Jfli4 .the d ist rid t.:ourt. ti1-st r11lell 
for the go\·c1·11 11u.:n t, it im·itcd the U nited $ tat l•S, as prcvniling 
putty, to -submit n propOSl'J ju.-lgment. The go,·c· rn111cnt. cli<l so. At 
the u rg in;I of ~SPE·::; l'OHw;cl, lltt'or111~ys fc1r 1::1'-'.11 ::ide mc·.t with 
Qi~frict .Judge Smith a t Iii-> ho11 u ~ on New Ycnr:!-3 }:n.~ to d iscuss 
t.hu judgment. No tl'a11st:r ipt Wfl !' rnadc. Gm·r rn111t.•nt. cotm;;;el m ls 

ngrccablc to hokl ing a hear ing 011 any disp11 tccl tcn 11~ o f thl~ judg
ment. but NSPE\ t:ouns<~ I oppo:w11 th is hN::1u~ i-!1wli a ht<nring 
would hn,·e dcla~·ecl the c·11 t ry o'f j11 .-lgn1e.n1. 11nti l aft c· r the c·xp ira-
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· The decl'(~e-as modified by the cotu·t. of nppeals 

(Statement~ supra, p. 31)-proYicles a i·e1necly tailored 
to the clistriet eo~U't:s findings that NSPE!s Rule 
ll(c) is an illegal agreement restraining prke com
petition (J . .:.\. 9943: 9972, 9974, 9990), nnd that NSPE 
fiectn·ed adherence to its terms by extensi\e publicity 
and by enforcement aetidties. Those arth·iti~s were 
neither political nor commr1·cinl speeeh. KSPE was 
not simply expressing its views conceJ11i.Jlg the desir
ability of pl'ie:c competition in an atten1pt to j)('l'Snnde 
its n1cn1bers independently to decide to ref.rain from 
price competition. Rathet· ~SPE pron1ulgatC'd c.\nd 
enforced •!I an •:ethieaP: rule which coerced its 1n(\m

bers to avoid p1·ice competition. 
Jts progrmn was thus, in the court of appe-nls' 

words, "one of all-out .interdiction of price infor1na
tion:' (Pet. App . .A-10).f.O ~\s this Court has held: 

lion of ilie provision of the Ext~ditiiur Act, which allowC'd direct 
appeals to this Court. N~J>£ Cflunsef ins.isled tha.t. jmlgment be 
enf€'red immcdiotel~·~ and Ule <."Ourt Complied with hls request . 

.-\ fter remnnd from this Court, the district court held n hen ring 
on Xo\"ember ·7, lfi7;}. At th.is h~aring~ counsel for ~SPE !=;fated 
in pn~ng Utnt he ~anted n ~;henring on the form nnd coutent of 
the decree:' (Tr. 51). Neither the go\"crnment nor th~ dis1 rict court 
hod nny objection to such n hea.rinJ?. but petitioner llc\~r fo11owc<l 
up the matter. either in the cn:ming th~e w~ks leading to the 
entry of judgment. or thereafter. 

4' A ltbough ):SP E cln ims thnt it hns not enforced Section 11 ( c) 
(Pet. Rr. $.)L the district court found otltcrwi.st> (FP. :lrt-6!l! .T..A. 
1)!1&1: .J._\. 99*0) .. ;.\s tho court of nppeals concluded (Pct. App • 
..\-:\. _\-9-A-10). this finding is not clearly erroneon:;. Sec pp. 
l 7-22. ttt pra. 

i:o XSPE misreads the eom·t. of nppenls decision insofnr f\3 it 
conten~s (Br. fi!-97) thnt it is being subjected ton broad injunc-
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*· * * [I]t has never been deemed nn nhridg
n1ent of fi·ce<:k1111 (•f speec-.11 or JH'C.$S ttJ Inake n. 
course o-f coudui:t illegal mcl'cly because the 
conduc:t wns in pa rt initiated, eY.idenced, or 
carried out by means of la11g11age, · either 
spoken, writtei1, 01; pl'inted. * * * Suc-h an ex
pansive interpretab (ln of the eonstitutional 
guaranties of speech and press wo11ltl make it 
practicalJy impo~sible ever to f~nfol'C:e ln ws 
against agreenwnts in restraint f1f t.1·ade as well 
as 111any other ngl'ecme11t.s and c:o11spir:-i.r.ics 
deemed inj11rio11s to society. [ Gihnne.:11 v. Bm.-

. . c't . · , "· r · ( .. · 3· ·)t.· lT ..::.· • (j') r-:.o·) J vu c i:·1 .OJ a.r;c n. cc ~"'·' •JO .•:"'. -:t •. ' · , ;J ..... 

Altho~1gh petitioner b roadly complain~ of inter
ference with it~ right t(I speak, the judgment. ch.ies no 
n1ore than is necessary to pren:nt a 1'(•(·111Tence of 
peti t.ioner's _111 m1e.1·011s n ncl wid espren <.1 ni:ti Yi ties in 
pnblic-izing and enforcing its total bnn on iniee con1-

tion becansc it exN·ciscd it s right to cont('st the gov1~ 1·m1wnt's com
pln.int .. The. conrtof appcalssi mp1y held that. NSPE'~ br. l:i.tcrl otf'er, 
n.t argument .. to "\\ork out a more refined •kcn·e·~ (Pct.:\ pp. :\ - 10) 
did not inT"nlid:1te the relief orcler<'d by the di ::;trict cn11rt. First: ns 
the court. noted, no sm:h inilintivc hnd hcPn mndr. in the dist.rict 
cn111t (ibid.). St•<:ond. NSP.E:s 1111,vir.ldiup: posi t ion t hl'n11gho11t 
this litigntion is thnt it. may s11ppt'f'S$ pri('n <:o mpet itinn unrler ';the 
principle ernbo<li('(l in Sect in11 11 (c)/' how1~w·r it. i:-: fornrnlatcd 
(Pet. Bi-. 7f1) . Since: on th e. n'conl :ls it stood. !\":SPE i111plc:m<:11tl'1l 
this :•princi ple,, li~, "nn :ill-out intcrdid i0n of p r i1:f' information" 
t.he conrt of nppC'nls hdcl th:1t. ''t.his wnnants n firm r1' 111cdinl de· 
cren'' (Pet. App . . A-10). 

NSPE rcmni11s fre('. nf com-sc., to dcYisc narrow~r ctl1ical rnlc·s 
tlrnt. comply wi th the nntitrn:1t la\\"s. 
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petition by enginee.rs . .u U1zited States v. Gyps-uni Go., 
340 U.S. 76, 89. Such relief is consistent with deci
sions of this Court holding that a judgment in au 
antitrust case may restrain such activities in order 
to pre,ent repetition of Sherman .i.\ct violations. 
Oalifor11ia. Motor Transvort Go. v. Trucking Unlim.
ited, 404 U.S. 508, 514; U·11ite<l States v. Otter Tail 
Power Oo., 360 F. Supp. 451 (D. nfinn.), affi..nned 
per curia1n, 417 U.S. 901.11~ 

Petitioner~s 11a1Tower argu1nent that the judg
ment "runs directly contrary to the iVoerr-Pe·nning
ton. doctrine" (Pet Br. 83), is also without merit, 
Easteni R.R. P 'residents Oon.ference v. 1Voerr Motor 
Freight, Inc., 365 U.S. 127, and United Mine Workers 
of A:merica '· Pennington., 381 U.S. 657, established 
that the autih·ust Jaws do not prohibit effo1ts to per
suade go,e11unental bodies to adopt ru1ticorupetiti,,e 
policies. NSPE=s violation of the antitrust laws, as 

61 XSPE in:iccurntely ~escribes (Pct.. Br. 79-80) t-he breadt-h of 
the judgment. The decree restroins the Society from official com
munications d&igned to produce or resulting in the illegal con
certed busine'-4 practices ionn<:'rl,y done. 'llms, 'J VII of t11c judg· 
ment bars the dissl'minn.tion only of n. Code, rule~ or guideline 
which prohibits or discourages the E"uhmission of price quotations 
(Pet. App. A-17}. Similarly: although NSPE clnims thnt nH its 
members: ns indfridunls, nre s""ept up by tl1e decree (Pet.. Br. i7-
7S)! the re.lc\·::mt definitional pro\Tj.s.ion! ~ IJI. mnkes it clt~ar t.hnt 
the judgment npplies only to persons other than NSPE when they 
nre c:in acth'"6 concert or pnr6cipntion with the defendant • • •:> 

(Pet. App. A-1;>-A- 16). 
"See nlso: National Lab()f" Relaiw118 Board v. Gi8ael Packing 

(!o.~ 39.) "C'.S. 575: 616-618; Natwnal Broo.dcaJJting Oo., lflc. v. 
C:nited State~. 319 U.S. 100: 22G; Zntth.ini v. Scripps·H<n00rd 
B·roadcasting Co., No. 76-577: decided June 28, 1977. 
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fo1u1d by the district court, . did not rest upon suth 

efforts."3 Nothing in the judg1nent prcvcnt.s NSPE 
.and its member~ from attc1npt.i..ng to intluence gov
e11lrnental ·ai:.tion, ~~ 1'11· fl'C>IH C'Onunuuicatiug their 
views to state or federal officials.M 

:sa NSPE arg\ll~s at length (Pet. Br. 8:3-85 11. 2fl!3) t.hiit its snc:
cessful boycott ,.of the De1:>a1tment •>f Defense ';t.wo en~1elope." ex
:pe1·iment was "pri,·ilcged 1:011d11d undt•1· the .1ro~n'-P(>m1.i11yto11 

doct.l'inc" (id. nt 85 11. 253). The> nrgument misses the mnrk. The 
dist.l'ict court. clicl not hold t.hnt. NSPE's lobbying efforts were not 
-const.it 11tio1111 lly 1wotectcd Ol' wcr·c t:he hns1~ o:f ant.it.ru~t foihi lity. 
What it did find, however, wns that NSPE and ils allies had gone 
beyond tld i rit.y proted.1!d 1111e.ler t Im Nocrr·Pr.~11.J/h1yton <loct.t·ine 
and had engngcd in economic coercion to frustrate the g0\7 Crnmcnt 
efl'o1·t. tn 'obtain pl'icc compdition (FP. 4G-fil. .r.A.. !l!lfi'i-99:19). 
These findings, ns the co11l't of nppeals held (Pet. App. A-10), 
are correct .. 

5
' Indcecl: the only mention in tlic judgment of govel'nment. offi

cials is in Pu.rngrnph VIII's requ.irement that NSPE .send <.:opje8 

of t.he judgment to ench Stntc Boar<l of Engineering R<.'gistrntion 
int.he Unitecl Stntcs (Pct. App. A-17). 

:1:1 NSPE's clnim thRt Pnmgrnph IX unconst.itnt.ionnJly in
fringes it.s nssocintionnl rights (P(~t. Br. 88-flf)) is grmmdl<!s:=:. 
Paragraph IX simply bnrs NSPE from gmnting nffilintion to !1-
stntl~ or Joeal S01'if'ty thnt "prohil>it[s]~ diseo11rng('[::;] or ·iimit[s) 
[its] 111c111he1'S from submitting price quotations for engineering 
~n·i~\'S nt such t i11H·S :ind in s11d1 :imo1mts as th<>y may choose [or 
which OthPl'WiSe] pnrtit;ip:ltP[s] in 01 ' (; o * [adopts] any plntl, 
progmm or cours(' of net ion '~hich lias tlie purpos~ 01· eft'ect of s111)
pressi n;.r or el i mi nati11g com peti t inn a mnnt-!' [it.-:] lll<'.ll 1 her;::; has<· fl 
upon engi1u~erin;.! fees'' (Pd. App. A-lf'.l - A-El). Si11cc. the di~
t.rirt eonrt fo11nll i hnt. NSP'I<.: h:1s \\"Ol'kerl i11 crllljunction with its 
stntc nnd local affilintcs both in propugnfing fee s1·lr<·.1lnles nn<i in 
enforcing the bnn on <·ompe1itfre·bi<lding, this pnn·ision isrenson:
n bl e us n nwt hod 0f pre\·e!1ti1.1g 1·ei.: 11 tTence of th o~c pnct ices. 
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CONCLUSION 

The judgment of the co1u·t of appeals should bo 
affirmed. 

Respectfully submitted. 
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