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QUESTIONS PRESENTED 

1. Whether a public boycott aimed at petitioning the 
legislature, and perceived as political expression by 
elected government officials, was intended to be reached 
by the antitrust laws. 

2. Whether the antitrust laws should be construed to 
condemn a legislative petitioning boycott per se, with
out any inquiry into whether the boycott participants 
did or even could exercise economic coercion. 

3. Whether application of a per se rule to a legislative 
petitioning boycott is so much more restrictive of 
political expression than necessary to advance the 
general governmental i:1terest in competition as to be 
barred by the First Amendment. 

4. Whether the reasons for barring application of the 
per se rule to a petitioning boycott can be satisfied 
by a "truncated" rule of reason analysis, which as
sumes-rather than requiring proof-that the chal
lenged conduct had an anticompetitive effect. 

(i) 
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RARTIES. TO THE PROCEEDINGS 

Petitione~(Cross-Respondent is the Federal Trade Com
mission. Re$pondents/Cross-Petitioners, all of whom were 
petitioners in the proceedings before the Court of Ap
peals and rJspondents in the proceedings before the Fed
eral Trade \ Commission, are the Superior Court Trial 
Lawyers As~ociation ( "SCTLA") and Ralph J. Perrotta, 
Karen E. Eoskoff, Reginald G. Addison, and Joanne D. 
Slaight ( thJ "Individual Responde11.ts"). None is incor-
porated. \ · 
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BRIEF FOR RESPONDENT/ CROSS-PETITIONER 
SUPERIOR COURT TRIAL LAWYERS ASSOCIATION 

STATEMENT OF THE CASE 

Tliis case concerns the Federal Trade Commission's 
efforts to condemn as a per se violation of the antitrust 
laws the highly publicized "strike" staged by Respondents 
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and o~hers in 1983.1 Respondents struck to focus public 
attention on the need for legislation increasing the statu
tory maximum! rate of compensation for representation 
of indigent criminal defendants under the District of 
Columbia Criminal Justice Act, D.C. Code § 11-2601 et 
seq. (1981 ) (t. e "D.C. CJA"). The strike was an in
tegral part of a ·long-running dialogue among the bar 
and bench, ci c leaders, study groups, and the legisla
t ive, executive, and judicial branches of the D.C. govern
ment. To und rstand the political context and nature of 
the strike, that dialogue must be briefly described. 

1. Represent tion of Indigent Criminal Defendants Under 
the D.C. Criminal Justice Act 

In the Distr• ct of Columbia, the assistance of counsel 
guaranteed by the Sixth Amendment is provided to in
digent defendants through a mixed system comprised 
principally of government attorneys employed by the 

1 Respondents' 'challenged conduct is referred to herein as a 
"strike" because that term was commonly used in the press and by 
the participants ~t the time. It was not a strike in the technical 
sense used in the context _of labor disputes, however, and it did not 
involve a comple e work stoppage, since the lawyers continued to 
handle cases to w ich they had already been appointed. (C.A. App. 
187, 515b.) For simplicity, the term "Respondents" is used to 
refer to Respondents in No. 88-1198, Cross-Petitioners in No. 88-
1393. The following citation forms are used in this brief: "C.A. 
App." refers to the Joint Appendix used in the Court of Appeals, 
ten copies of which were lodged with this Court in lieu of a printed 
Appendix pursuant to the parties' joint Motion to Dispense With 
Joint Appendix, which motion was granted by this Court on June 5, 
1989. "Pet. App." refers to the Appendix filed with the FTC's 
Petition for Certiorari in No. 88-1198. "FTC Br." refers to the 
FTC's brief on the merits. Testimony at the hearing before the 
Administrative Law Judge not included in the Court of Appeals 
Appendix is cited as "Tr. -- (witness name)." "CX" ''RX" and 
"JX" refer, respectively, to the admitted exhibits offered at the 
hearing by Complaint Counsel, by Respondents, and jointly. Refer
ences to the transcript° page at which exhibits were admitted are 
given parenthetically after the exhibit citation. 
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District's Public Defender Service ("PDS") and private 
attorneys ("CJA lawyers") compensated under the D.C. 
CJA. 

The D.C. CJA, which was enacted in 1974, created a 
Joint Committee on Judicial Administration of the Dis
trict of Columbia Courts ("Joint Committee") with au
thority to establish maximum rates of compensation not 
exceeding those established by the federal Criminal J us
tice Act of 1964, 18 U.S.C. § 3006A (1982 & Supp. 
1989) ("federal CJA"). See D.C. Code § 11-2604 (1981 
& Supp. 1988) . As amended in 1970, the federal CJA 
provided for reimbursement at the rate of $20 an hour 
for out-of-court time and $30 an hour for in-court time, 
with an overall compensation limit of $400 per mis
demeanor and $1,000 per felony. Pub. L. No. 91-447, 
§ 1, October 14, 1970, 84 Stat. 916. The per-case ceilings, 
but not the maximum rates, were waivable in certain 
circumstances. The Joint Committee adopted the federal 
rates and per-case limits for the D.C. CJA. 

The rates thus established were maximum rates. 
Judges retained full discretion under D.C. Code § 11-
2604 (d) to award less than the amount requested by 
CJA lawyers, and frequently did so, generally without 
stating any reasons for the reduction. ( C.A. App. 105-
06, 151, 419-21, 448-49, 453-54, 626; Thompson v. Dis
trict of Columbia, 407 A.2d 678 (D.C. 1979) .) The maxi
mum rates under the federal CJA and D.C. CJA were 
not increased from 1970 to the time of the strike in 
1983. 

2. Efforts of Judicial and Bar Groups to Raise the Maxi
mum Rates of Compensation Under the Criminal Jus· 
tice Act 

Even as it established the federal CJA rates in 1970, 
Congress recognized that they were low. S. Rep. No. 
91-790, 91st Cong., 2d Sess. 14-15 (1970). By 1972, 
Justice Powell had observed that. compensation for rep.. 

. . ~ •· ·- '-· . - . .. ~· ..... 
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resentation of indigent defendants was "generally inade
quate," so that "the majority of persons willing to ac
cept appointments are the young and inexperienced." 
Argersin¥er F·. 1!amlin, 407 U.S: 25, 57 n.21 (1972) 
(concurring op1n10n). By 1983, it had become obvious 
that these r tes were "woefully inadequate" and "scan
dalously low. ' (Tr. 1082 (testimony of John H. Picker
ing); C.A. A p. 324 (testimony of Geoffrey C. Hazard); 
see also Tr. 451, 1418, 1434 (testimony of Norman Lef
stein, an exp rt on the provision of criminal defense serv
ices).) Not o ly had the Consumer Price Index increased 
by 140% sillj e 1970, but new bases for procedural and 
evidentiary ~otions had substantially increased the time 
required for investigation, research, motions practice, 
and trial pr paration. As a result, lawyers doing CJA 
work faced t'additional procedural obligations . . . at 
the very time when the courts (and bar associations) in
dicated a willingness to consider claims of malpractice" 
and other sanctions. (Pet. App. 174a-75a; Tr. 1138-42 
(Hazard).) 

The conse sus of expert opinion, as found by the Ad
ministrative Law Judge, was that the inadequacy of 
the CJA ra s adversely affected the quality of repre
sentation by compelling inordinately large caseloads, dis
couraging experienced attorneys from continuing to prac
tice CJ A work, and depriving CJ A lawyers of even the 
rudimentary secretarial and other support needed to 
practice law. (Pet. App. 175a-77a.) CJA attorneys typi
cally worked out of their homes or briefcases and did 
their own typing because they could not afford to do 
otherwise. (Pet. App. 177a; Tr. 1439-40 (Lefstein); Tr. 
646-47 (Perrotta) ; Tr. 793 (Koskoff) ; Tr. 952 (Slaight); 
C.A. App. 263-64 (Slaight).) They could not afford to 
attend continuing legal education courses. (JX 8 at 82-
83 (Tr. 66) ; JX 10 at 80-81, 100-02, 124-25 (Tr. 66) .) 
These conditions eventually drove the more experienced 
and capable attorneys, even those initially mot~vated by 

·a dedication to public service, into more lucrative fields. 
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(Pet. App. 176a.) The loss of attorneys with two or 
three years experience was, according to Professor 
Hazard, "the most pernicious effect" of a low rate. (Pet. 
App. 176a.) 

Concerned that the guarantees of the Sixth Amend
ment were at risk, judicial and bar groups initiated ef
forts to amend the 1970 rates as early as 1975. In that 
year, the "authoritative" report of a joint committee of 
the Judicial Conference of the D.C. Circuit and the Dis
trict of Columbia Bar (Unified), commonly referred to 
as the Austern-Rezneck Report, concluded that the ex
isting rates were not adequate. It found that the low 
rates of compensation resulted in "reduced services" to 
clients and noted that "a system which is heavily 
weighed against the indigent defendant in terms of the 
compensation that his attorney will receive raises serious 
questions of equal protection." ( C.A. App. 770, 766 (Tr. 
608) .) The committee recommended that the CJA hourly 
rate be increased to $40 per hour for time both in and 
out of court. (C.A. App. 762 (Tr. 608).) The report 
declared: 

We are mindful that many lawyers practicing under 
the Act are willing to accept appointments at current 
rates, but believe that the proposed increase in com
pensation represents the absolute minimum necessary 
to attract and hold good criminal lawyers and assure 
their ability to render effective representation to 
their clients. 

(C.A. App. 771 (Tr. 608) .) Nonetheless, the D.C. Council 
did not act. (Pet. App. 17 4a.) 

In 1982, the report of the D.C. Bar Court System 
Study Committee again recommended that the CJA 
hourly rates be increased promptly to at least the level 
proposed by the Austern-Rezneck committee, and the D.C. 
Bar adopted a resolution supporting legislation to in
crease the level of eompensation. (C.A. App. 783-85 (Tr. 
608) .) About the same time, a bill was introduced in the 
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D.C. Council t increase the D.C. CJA hourly rate to 
$50. No heari gs were held, however, and the bill died 
in committee. (1 et. App. 178a-79a.) 

Contempora eously, efforts were being ·made to in
crease the max mum rates under the federal CJA, which, 
if successful, ould automatically have authorized an 
increase in thi maximum D.C. rates as well. These ef
forts, spanninl several years, were led by the Judicial 
Conference of the United States, the American Bar As
sociation, and numerous other bar and judicial groups. 
(C.A. App. 6 2-732 (Tr. 591, 595, 604-06) .) But like 
the efforts to , mend the D.C. CJA, they were unsuccess
ful.2 

3. Respondef ts' Pre-Strike Efforts to Secure Legislation 
lncreasin Maximum CJA Compensation Levels 

While these efforts were going on, the CJ A lawyers 
themselves weye also lobbying for legislation to increase 
the CJ A max~mum rates. Their initial efforts were no 
more successf 1. "The response from the Mayor and 
Council memb rs before September, 1982, was almost 
unanimous su port but no concrete results . ~ .. " (Pet. 
App. 179a n.1~7.) In late 1982, against this background 
of failed attetnpts to obtain legislation increasing CJA 
compensation, several la~.vyers relatively new to CJ A 
practice, including the individual Respondents in this 
case, renewed their efforts to obtain such legislation. 
They did so in large part because they thought it was 
"the single most important thing" they could do to im
prove the quality of representation provided to indigent 
defendants. (C.A. App. 156-61 (Perrotta) ; see also C.A. 
App. 235-40 (Koskoff), 263-67, 474-77, 480-81 (Slaight.), 
450 (Stein), 497-98 (Perrotta), 504-05 (Addison).) 

2 In October 1984, about a year after the successful conclusion 
of the D.C. CJ A lawyers' strike, legislation was finally passed, 
increasing the federal CJ A hourly rates to $60 for in-court time 

'and $40 for out-of-court time. (Pet. App. 189a.-90a n.161.) -
- . . 
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These CJA lawyers began by requesting regular 
monthly meetings with Chief Judge Moultrie of the Su
perior Court and Larry Polansky, Executive Officer of 
the D.C. Courts, about a variety of subjects ·concerning 
the improvement of the system for representing criminal 
defendants. (C.A. App. 162, 528.) One of the subjects 
repeatedly discussed was how the lawyers could go about 
getting legislation to increase the rates, and whether the 
Chief Judge would support such an increase. (C.A. App. 
163-65, 206-07.) Both Judge Moultrie and Mr. Polansky 
stated privately that they believed the CJA lawyers de
served an increase. (Pet. App. 179a.) However, the Chief 
Judge refused to do anything to support it on the ground 
that he might have to pass on the constitutionality of any 
legislation. He told the CJA lawyers that they themselves 
would have to "generate the political support for it," 
and indicated that they should contact the D.C. govern
ment because it was a city problem, not a court prob
lem. (C.A. App. 164, 207.) 

The lawyers then sought· to meet with the Mayor, but 
were received only by his counsel, Herbert Reid. Mr. 
Reid expressed sympathy for their cause, but sent them 
back to the D.C. Council and/or the Chief Judge. Mr. 
Reid stated that the Council would have to act before the 
Mayor could do anything, and noted that it was politically 
unrealistic to expect the Mayor to support an increase 
when the Superior Court was not asking for it. ( C.A. 
App. 166-67, 208-10, 217, 529). The Chief Judge con
tinued to refuse to take a position, however, despite re
peated requests for public support. ( C.A. App. 167, 210· 
11, 528-29.) . 

In early 1983, the CJA lawyers began contacting mem
bers of the D.C. Council and their aides, starting with 
Councilmember Wilhelmina Rolark, who chaired the 
Council's Judiciary Committee, Council Chairman David 
Clarke, and Councilmember John Ray. ( C.A. App. 211; 
Tr. 805, 808 (Koskoff).) In ··March of 1983, Council 
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Chairman Clar~e introduced a new bill to increase the 
hourly rate, and Councilmember Rolark announced that 
hearings wouldlbe held the following June. When the 
CJA lawyers le rned of this bill and the scheduled hear
ings, they conta 1 ted Councilmember Rolark and her coun
sel, as well as o her council members' staffs, other govern
ment officials, b r groups, the PDS, and Judge Moultrie 
to seek support for the bill. (C.A. App. 211-13, 528-29; 
Tr. 803-08 (K skoff); JX 13 at 51-52, 173 (Tr. 66) 
( Koskoff) . ) Tlley also wrote to the Mayor seeking sup-
port. (RX 66 (fr. 610); Tr. 694 (Perrotta).) 

At the heari gs, the CJ A lawyers submitted written 
statements and testified orally. ( C.A. App. 216, 565-67 
(Tr. 310-11), 75-89 (Tr. 311), 826-39 (Tr. 614), 869-
76 (Tr. 615) .) Although Chief Judge Moultrie refused 
to testify ( C. . A pp. 528-29) , the PDS and numerous 
representatives ~f bar groups testified or submitted state
ments. (C.A. IApp. 303 (Pickering), 381-82 (Isbell), 
565-69 (Tr. 31~-11), 615-21 (Tr. 242), 802-18 (Tr. 611-
12), 840-41 (Tr. 614), 876-81 (Tr. 615) .) The D.C. 
Bar, for examdle, which rarely takes a position on legis
lation because -it is required to obtain a vote of its mem
bers to do so, !supported the legislation because of "the 
importance to ~he Bar, as well as to the public, of the 
subject now before the Committee." (C.A. App. 802-03 
(Tr. 611), 378-79 (Isbell), 880-81 (Tr. 615).) Bar 
President David Isbell testified that this was one of only 
two issues in the bar's history on which it had taken 
such a position. ( C.A. App. 881 (Tr. 615) .) Not a sin
gle witness or submission opposed the bill on its merits. 
(C.A. App. 174, 216, 381-82, 564-69 (Tr. 310-11), 575-
89 (Tr. 401), 802-95 (Tr. 227-28, 611-15) .) 

Following the hearing, the CJA lawyers spoke with 
Councilmember Polly Shackleton and with Council Chair
man Clarke. (C.A. App. 216. ) They also spoke with 
Timothy Leeth, a member of the-staff of the Subcommittee 
on the District of Columbia of the U.S. Senate Committee 
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on Appropriations, to discuss the possibility of federal 
funding to increase the level of CJ A compensation. Mr. 
Leeth informed them, however, that Congress was sensi
tive to the District's Home Rule status and would not 
support an increase until the District itself had acted, 
through either a request from the Chief Judge of the 
Superior Court or a bill enacted by the D.C. Council. 
(Pet. App. 183a.) 

It soon became apparent that the hearings on the Coun
cil bill to increase the CJA rates were little more than an 
empty gesture ( C.A. App. 173-75, 203, 249-50, 500-01, 
512), and that there was no "political steam" behind the 
bill. (C.A. App. 394 (Isbell).) An aide to Councilmem
ber Rolark told Respondent Koskoff that passage was 
extremely unlikely because there was no source of fund
ing. (Tr. 809 (Koskoff) .) Under the legislative system 
in the District of Columbia, the prospects for legislation 
on matters affecting appropriations are heavily dependent 
on the Mayor's office because the Council is unable to 
project anticipated revenues and, consequently, cannot in
dependently assess the impact of legislation on the bal
anced budget required by the act granting Home Rule. 
(Tr. 1241, 1244, 1247-48 (testimony of former D.C. 
Council Chairman Sterling Tucker) . ) Reflecting the 
Mayor's influence over such legislation, an aide to Coun
cilmember John Ray told Respondents that (in the words 
of Respondent Addison) "if the Mayor wants you to have 
it, he can get it." (C.A. App. 252.) But, as noted above, 
the Mayor's counsel had told the CJA lawyers that the 
Council would have to act first. (C.A. App. 208-09.) 

4. The Strike 

Earlier in the year, the CJ A lawyers had received some 
advice from Wiley Branton, then Dean of Howard Law 
School, that now seemed particularly appropriate. ( C.A. 
App. 171-72, 213-15, 402-05 (Branton) .) Dean Branton 
was knowledgeable about the local politic~! process, had 
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served on a t4sk force advising the Mayor on the admin
istration of j1stice and other matters, was chairman of 
the D.C. Judiyial Nomination Commission, and knew the 
Mayor and evfiry member of the D.C. Council personally. 
(Tr. 1376-79 (Branton); C.A. App. 213.) He told the 
CJ A lawyers that the chances for an increase in rates 
were "very diF,,'' and that they needed to generate polit
ical support. I (C.A. App. 171-72, 213-15, 404-05.) He 
explained tha~ the problem was not just a lack of fund
ing, and reml rked that "if a billion dollars fell on the 
District of C lumbia tomorrow," the lawyers would still 
not get their increase. ( C.A. App. 511.) He explained 
that there wa no organized constituency to lobby for the 
increase, and~hat the criminal defense bar was not held 
in high enou regard by the government or the public 
at large to g , nerate support as long as the cases were 
being handled and the system was running smoothly. 
(C.A. App. 1~1-72, 214-15, 409, 495.) As Dean Branton 
later testified: 

In a nut hell I told them . . . that they were going 
to have do something dramatic to attract atten
tion in or er to get any relief. 

And I pr bably used an expression, you will have to 
raise hell about this to attract somebody's attention. 

(C.A. App. 410.) 

In the course of the meeting with Dean Branton, it 
was mentioned that some CJA lawyers were thinking of 
a strike to draw public attention to the problem, and 
Dean Branton indicated that "it may well have to come 
to that." (C.A. App. 411.) No serious consideration was 
given by the CJA lawyers to a strike at that time, how· 
ever, because the lawyers were still hopeful that legisla
tion might be passed by the D.C. Council. ( C.A. App. 
215.) 

After the Judiciary Committee hearings had com~ and 
gone with neither substantive opposition nor apparent 
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progress, however, a number of the CJA lawyers finally 
concluded that dramatic action was needed to attract 
public and legislative support. On August 11, 1983, they 
decided on what they called a "strike"-i.e., they would 
cease calling in to the CJA offices to volunteer for new 
appointments.3 Unlike a classic strike, however, their 
refusal to volunteer for new appointments did not involve 
a oomplete work stoppage. The lawyers continued to 
handle cases to which they had already been appointed, 
believing that they "had an absolute duty" and "a moral 
and a legal obligation and an ethical one to continue rep
resenting the people that [they] already represented." 
(C.A. App. 187, 515b; Tr. 884-85 (Addison), Tr. 962 
(Slaight), Tr. 643 (Perrotta) .) Moreover, although most 
of the lawyers stopped calling in to volunteer for new 
matters, "[n]o one ever refused an appointment." ( C.A. 
App. 515b (Tr. 66) .) Respondent Koskoff, for example, 
accepted a new case for an existing client at the request 
of a judge, though she declined appointment under the 
Criminal Justice Act and represented the client pro bono 
instead. ( C.A. App. 229-30.) 

As with their lobbying efforts generally, a major mo
tive of the strike was to improve the quality of CJ A 
representation. (Pet. App. 226a-27a.) Although most of 
the lawyers also stood to gain economically from a rate 
increase, this was not universally true. Respondent 
Slaight had at the time already formed an intention to 

8 C.A. App. 515b-16 (Tr. 66) . The message of the strike, ac-
cording to one of the Respondents, was : 

[T]he system had sold our clients out-indeed had sold us 
out-by saying . . . all we want . is to meet the constitutional 
requirement that you have a lawyer, and that we don't really 
care what kind of job you do. · 

So what we said essentially is, we will no longer be a party 
to the system's desire to only have a warm body beside you. 
·And that, in fact, we cannot in good conscience continue to 
take cases under the present circumstances. 

(C.A. App. 504 (Addison) (Tr. 66).) 
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leave CJA prActice and had stopped taking new appoint
ments. She p~rticipated as a leader of the "strike" be
cause she belfeved "it was the right thing t-0 do" and 
"felt [she] w s doing more for [her] clients by support
ing the incre se in legislation than [she] had done for 
the last two a d a half years [representing clients under 
the CJA] ." 4 Other CJA lawyers felt that higher rates 
would be eco omically detrimental to them because so 
many new Ia yers would be drawn to taking CJ A cases 
that it would make it difficult for lawyers that wished 
to make a liv ng at CJ A work to get enough cases to do 
so. ( C.A. Ap . 498.) 

The strike as scheduled to commence on September 6, 
several week~ after it was announced. The early an
nouncement, ~oupled with the fact that many CJA law
yers increase! their caseloads in advance of the strike, 
allowed PDS o reduce its caseload and take other actions 
in preparatio for the strike. (See C.A. App. 107-08, Tr. 
92, 96-97, 11 -12 (Carter) ; C.A. App. 141-42 (Robin-
son).) · 

On August 29, between the announcement and com
mencement of the strike, several of the lawyers met. with 
the Mayor. he Mayor stated that he supported the leg
islation, that n increase was long overdue, and that CJA 
lawyers did useful work at extraordinarily low rates. 
(C.A. App. 176.) He discussed in general ter.ms how the 
bill might be funded and explained the District's emer
gency legislative authority, saying that "if an emergency 
arises I will have to deal with it." ( C.A. App. 176-77, 
222-23, 495-96, 507-08.) Respondent Koskoff had never 
heard of emergency legislation until the Mayor brought 

• C.A. App. 265-G7. She subsequently returned to CJA practice 
after a stint at a public interest organization in New York. Two 
of the other three individual Cross-Petitioners, Ms. Koskoff and 
Mr. Perrotta. left CJ A practice shortly after the events in ques
tion. reflecting the often rapid turnover among those regularly 
taking CJA cases (particularly among the yo~nge~ lawY~rs)~-. 
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it up. ( C.A. App. 223.) The overall impression conveyed 
at the meeting, according to Respondent Perrotta, was: 

If I don't have an emergency I can't respond in any 
kind of emergency way . 

. . . [I] t is almost like theater. He has to be able to 
come in as the rescuer, the man on the white horse 
and say, well, I am going to solve this huge crisis in 
th.e court system . . . . 

( C.A. App. 495-96.) The meeting ended with the Mayor 
smiling directly at Respondent Koskoff and saying, 
"[Y] ou do what you got to do and I will do what I got 
to do." ( C.A. App. 223-24.) After the meeting, the 
Mayor and the lawyers held a press conference, which 
resulted in publication of an article on CJ A funding in 
the Washington Post. (C.A. App. 224, 899 (Tr. 616) .) 
The Mayor described himself as "sympathetic" and said 
that he would discuss with Council members the possibil
ity of providing funds for a raise. But he declared, "My 
action has nothing to do with what they may or_ may not 
do in September." (C.A. App. 899 (Tr. 616).) 

The CJ A lawyers actively sought media coverage of the 
strike to create public awareness and support. ( C.A. 
App. 225-29, 253-54, 260-62, 267-69, 461-62, 466-67, 506, 
523-27.) A public relations coordinator was designated, 
two press information kits were prepared, and SCTLA 
leader s were encouraged to seek out journalists. (Pet. 
App. 194a; C.A. App. 225-29, 253-54, 260-62, 267-69, 
461-62, 466-67, 506, 523-27; Tr. 919-25 (Kline); CX 6-
C-J, 13 (Tr. 310-11) ;. RX 97 (Tr. 923); RX 106-A-C 
(Tr. 618) .) The strike was covered widely, not just on 
Washington television and in local papers, but on national 
network news, in the New York Times, USA Today, and 
The Economist. (See C.A. App . . 900. (Tr. 626), 921-22, 
930, 954 (Tr. 619) .) · The strike generated favorable edi
torials, including one by the Washington Post · ( C.A~ App. 
934 (Tr~ 619)) and an op-ed article by Harold H~ Greene, 

, .. . : 
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former Chieft.udge of the Superior Court, who urged: 
"These lawye s should receive the modest increase they 
have requeste .'' (C.A. App. 946 (Tr. 619) .) The strike 
also led Chief j Judge Moultrie for the first time to state 
publicly that he supported an increase in rates. ( C.A. 
App. 396-97, ~48 (Tr. 619), 955 (Tr. 621).) 

The strike by CJ A lawyers commenced on September 6, 
1983, as CJ~lawyers had earlier announced it would, 
and it ended on September 20, two weeks later. (Pet. 
App. 193a, 20 a-05a.) During the strike, newly arrested 
indigent crim~nal defendants were represented by PDS 
attorneys, a ~ozen CJ A regulars, volunteers from the 
private bar, and law students. (Tr. 96-98, 101-02, 190-, 
97, 222-23 (trter); Tr. 338-39 (Robinson).) Accord
ing to petitio er's own witness, proceedings in the Su~ 
perior Court ere conducted at their normal pace (Tr. 
561 (O'Neill)), apart from presentments and arraign
ments, which required an extra hour or so each day to 
process. (Tr. 568-69, 573-7 4 (O'Neill).) Although one 
or two "cita 'ion" cases were briefly continued,5 not a 
single indige t accused was denied legal representation 
during the stlike. (See Tr. 103, 223-25 (Ca1-ter).) 

5. Passage of Bill No.. 5-128 

On September 15, in the strike's second week, Frank 
Carter, Director of PDS, wrote letters to the Mayor, 
Chief Judge :Moultrie, and D.C. Council Judiciary Com
mittee Chairwoman Rolark stating that by the next week, 
difficulties in providing counsel would "reach a crisis 
point." (CX 31-A, 32~A, 33-A (Tr. 106) .) The letter 

11 "Citation" cases involve misdemeanor offenses such as petty 
theft and traffic violations. In such cases, trustworthy defendants 
are released on their own recognizance directly from the precinct 
after a teJephone interview and approval by the pretrial services 
agency. At the time of release, they are assigned a date to appea.r 
in court two or three weeks after their arrest dates. (Tr. 103, 223· 
25 (Carter).) 
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also noted the widespread support for the pending bill to 
increase D.C. CJA rates by PDS and others, and urged 
the Mayor, Chief Judge Moultrie, and Councilmember 
Rolark to declare their unified support for the bill. ( CX 
31-B-C, 32-B-C, 33-B-C (Tr. 106).) 

Mr. Carter testified that a principal purpose in writ
ing the letters was to prompt all three branches of gov
ernment to take immediate action to secu1,e passage of 
Bill No. 5-128, pending before the Council. ( C.A. App. 
119-20.) Mr. Carter wrote the "crisis" letters in the 
context of the "status quo" ( C.A. App. 119 )-that is, 
they were predicated on the assumption that nothing fur
ther would be done by PDS or the court to get additional 
volunteers or to compel non-volunteers to take appoint
ments. ( C.A. App. 119-24.) At the time, PDS had con
tacted only a fraction of the law firms and lawyers who 
might have provided assistance/' and a number of law
yers who had handled cases during an earlier 197 4 strike 
testified that attorneys in their firms would have volun-

6 Prior to the strike, PDS contacted only about 15 of the 40 
firms on the D.C. Bar's pro bono list in seeking volunteer assistance. 
(C.A. App. 110-11 (Carter).) In addition, PDS contacted several 
former U.S. attorneys and former PDS attorneys and approxi
mately 25 to 30 attorneys who accepted appointments during prior 
emergencies. (C.A. App. 111 (Carter); Tr. 335 (Robinson) .) PDS 
did not seek volunteer assistance from the remaining 25 firms on 
the bar' s pro bono list until two days before PDS reached a de
cision to write the "crisis" letters, with the result that the "crisis" 
letters were written before PDS knew the extent of additional 
volunteer assistance that would be available. (C.A. App. 117-19 
(Carter).) PDS also did not solicit assistance from firms not on 
the list, many of which had extensive litigation practices and had 
provided attorneys in prior emergencies. ( C.A. App. 122-28 
(Carter).) Nor did PDS request the D.C. Bar to help mobilize 
volunteer assistance, although Mr. Carter of PDS appeared at a 
Board of Governors meeting of the bar on September 13. ( C.A. 
App. 118, 123-24, 811-12.) PDS was aware that there were sub
stantial additional sources of volunteer assistance which could have 
been utilized to avert a "crisis" if the strike persisted. (See C.A, 
App. 120-24 (Carter),) 
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teered for casep if asked to do so by PDS. ( C.A. App. 
332-33 (testimony of James F. Rill), 340-42 (testimony 
of Edward J. Lopata), 371-73 (testimony of James R. 
Loftis).) Simi~arly, the court had not exercised its power 
to order memlJers of the bar (including striking CJ A 
lawyers) to a~cept appointments.7 Indeed, some of the 
CJ A lawyers ~ad expressed the view beforehand that if 
the. co~rt chose to exercise this power, it could break the 
strike. (C.A. pp. 451-52.) 

The PDS letter provided a basis for the D.C. govern
ment to act a± to invoke its emergency legislative pow
ers. On Septe1ber 15, the Mayor called Respondent Kos-

1 There is no <l;lspute that the court had the power to order the 
14,000 members Jf the bar in private practice in the D.C. area to 
take appointments. (C.A. App. 127-30.) During an earlier strike 
in 197 4, the cou~ exercised this power to provide counsel for over 
two months, a far longer period than the two weeks involved in 
this case. (C.A.j App. 125-27 (Carter), 422-28 (Lefstein).) If 
ordered to appeal , large numbers of private attorneys, pursuant t;() 

their obligations as officers of the court, would have done so, as 
they had in the past. (C.A. App. 310 (Pickering), 315-18 (Colbert), 
330, 332-33 (Ri~, 342 (Lopata), 373 (Loftis).) While the ALJ 
found that a ma datory pro bono program relying on involuntary 
court appointme ts would not have been a satisfactory permanent 
replacement for reliance on voluntary CJA practioners (Pet. App, 
158a-60a) , uncontradicted expert testimony indicated that a system 
of court-ordered appointments could have kept the system operating 
for several months to a year. (C.A. App. 428-29 (Lefstein) .) Such 
a system of appointments resulted in a high quality of representa"' 
tion during the 1974 strike. (RX 55-Z4 (Tr. 608).) The record is 
also clear that while a substantial percentage of the attorneys sent 
appointment orders in 197 4 did not appear on the date of their 
notice, very few simply ignored the orders. Rather, because they 
were given very short notice, a large number notified PDS that 
they were willing to accept cases but needed their appearance dates 
continued because of scheduling conflicts. (C.A. App. 422-25 
(Lefstein) .) The "overwhelming majority" either appeared or were 
willing to appear. (C.A. App. 434.) Despite these scheduling con
flicts, the 1974 "draft" produced enough attorneys to operate the 
criminal justice system for an extended period until new CJA 
funds were obtained. (Id.) 
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koff and requested a meeting that evening with her and 
Respondents Perrotta and Addison. ( C.A. App. 231.) 
"The meeting was friendly. The Mayor shook hands all 
around and congratulated the SCTLA leadership on the 
success of the boycott." (Pet. App. 200a; see C.A. App. 
189-90, 232, 487.) The Mayor explained that since an 
emergency now existed, the bill could be passed as emer
gency legislation. ( C.A. App. 232-34.) He explained the 
legislative schedule and stated that he would sign the bill 
promptly. (C.A. App. 192-93, 232-34, 487-89.) The CJA 
lawyers asked him when they should return to work, and 
he responded that "as an old organizer," he would advise 
them to do so only after the first reading of the bill. 
(C.A. App. 193, 234, 487-89, 521-22.) 

The Mayor wrote to Councilmember Rolark the next 
day, September 16, stressing "the importance of quality 
representation for indigent defendants," expressing his 
support for the pending legislation, and stating that he 
would "ensure that the courts have adequate resources to 
cover the increased costs." (Pet. App. 201a-02a.) 8 On 

8 The letter reads in part as follows: 
[B]ecause I believe in the importance of quality representa
tion for indigent defendants and appreciate the significance of 
the Criminal Justice Act program to the administration of 
justice in the District, I will, if this legislation is approved by 
the Council, initiate reprogramming or supplemental actions 
during FY 1984 sufficient to ensure that the courts have ade
quate resources to cover the increased costs. 
As you know, my position has modified somewhat in the past 
months. This has been due in large part to your diligence in 
pursuing the bill, your hard work over the issue of indigent 
defense, and your support of my efforts to ensure that the 
Council make a commitment to necessary revenue measures 
when actions with fiscal impact are taken, [which] has per
suaded me that the bill should not be opposed simply because 
of the financial consequences. I appreciate your and Chairman 
Clarke's efforts on behalf of this bill, and I look forward to 
our continued cooperation on matters involving public safety 
and the administration of justice in Washingto~ D.C. 

(Pet. App. 201a-02a.) 
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the same day, j the Mayor arranged for some of the Re
spondents to feet with Council Chairman Clarke and 
Councilmembe Rolark. Chairman Clarke conditioned ac
tion by the C uncil upon a vote by the CJ A lawyers to 
end the strike. (Pet. App. 204a.) A favorable vote was 
taken by the lflwyers on September 19; the Council ap
proved the bi~ unanimously the next day. (Pet. App. 
·204a. ) The M yor signed the bill, stating in a press re
lease that he id so because "I believe in the importance 
of quality rep esentation for indigent defendants and be
lieve that thi will contribute to the administration of 
justice in the District." ( C.A. App. 961 (Tr. 623) . ) 
Three of the espondents were invited to attend the sign
ing and the c cktail reception that followed. ( C.A. App. 
193-94, 240, 9 1 (Tr. 623) .) 

6. Effects o the Legislation 

The increas in the maximum rates under the D.C. 
CJ A resulted in a dramatic increase-approximately a 
doubling-in he number of attorneys seeking CJ A ap
pointments ea day as compared with the period before 
the strike. ( 

1
.A. App. 140, 143, 161, 201-02.) Approxi

mately 75 ne~ attorneys not registered with the CJA Of
fice before the strike registered to take appointments be
tween the passage of the bill and the time of hearing. 
(Tr. 255-56 (Carter); RX 168 (Tr. 1230).) Other at
torneys who had previously registered to take CJ A cases, 
but who had reduced the number they were taking or had 
dropped out of the program entirely before the strike, 
returned to become active CJ A practitioners. (Tr. 858 
(Koskoff) . ) Experts and participants in the system tes
tified without contradiction that the increased r ates would 
improve the quality of legal services provided to indigent 
criminal defendants. ( C.A. App. 160-61, 254-56, 497-98; 
Tr. 1539-40 (Lefstein) ; Tr. 1153-54 (Hazard) ; Tr. 726, 
728-29. (Perrotta) , ) 
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7. The Political Functions of the Strike 

At the hearing before the Administrative Law Judge, 
there was extensive testimony concerning the political 
functions of the strike. Then-Bar President David Isbell 
described the strike as "an effort directed toward bring
ing effective public attention to the problem of inadequate 
compensation," and Dean Branton described it as "a 
form of lobbying" to which the lawyers were "driven .. . 
because of the economic plight they found themselves in." 
(C.A. App. 385, 416.) John H. Pickering, who was im-
mediate past president of the D.C. Bar at the time of one 
of the major study group reports, similarly described the 
strike as a form of lobbying, noting that its success "sim
ply indicates that eventually everybody understood that 
there was a legitimate grievance here that impacted se
verely on the administration of justice and it was time 
to do something about it." (C.A. App. 293, 309-10.) 

There was also uncontroverted testimony at the hear
ing linking the strike, media coverage, and petitioning 
efforts. For example, Professor Rober t H. Salisbury, a 
professor of political science at Washington University 
in St. Louis and an expert on interest group polit ics (Tr. 
979-81), explained that "media coverage is absolutely 
vital" for those who lack the resources necessary to in
fluence legislation directly and must mobilize public at
tention. ( C.A. App. 285.) Sterling Tucker, former chair
man of the D.C. Council, testified that D.C. government 
officials and Council members regarded the media "as 
very important in establishing public opinion, building 
public support, influencing the outcome of decisions, 
[and] affecting the decision making process generally in 
and out of government." ( C.A. App. 356; see also C.A. 
App. 353-55.) There was also expert testimony that "di
rect action" is often the only way of attracting media 
attention for groups lacking status and prestige, and 
that. boycott-lik~ actions are often far better ways of 
obtaining oontinuing attention than ·other actions such 
.as_ demonstrations. (C.A. App. 285-88 . _ (Salisbury) .) 
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Mr. Tucker jaJso explained why both legislators and 
strikers would be particularly likely to view the strike as 
political in the! District of Columbia. Noting that most 
members of the D.C. Council itself had personal experi
ence with "dir~ action" in the period before Home Rule 
( C.A. App. 344J50), he stated : 

We have ~een a part of the civil rights movement. 
We have been a part of the movement to achieve 
justice and to acquire [services] in this community. 
. . . An4 it is one of the strategies to produce 
change a.no we regarded it or I regarded it as such 
and I am f ure that my colleagues did. As a matter 
of fact, there was never any discussion ahout it par
ticularly b~cause we just accepted it. That was prac
tically tru~ of all members of the council, including 
the curretjt l\fayor. And I think that probably peo
ple in W a'shington feel and felt freer to use tactics 
of various; kinds and strategies which to some might 
appear extreme because ... they know that we un
derstood *oth the philosophy of such stl·ategies as 
well as t~e actions of such strategies. And so they 
knew that we wouldn't be intimidated by it. I 
wouldn't *egard it as particularly unusual. 

1 
( C.A. App. 34~-50.) 

. I 
8. The Proceedings Below 

Following a three-week hearing, the Administrative 
Law Judge filed an initial decision recommending dis
missal of the complaint. (Pet. App. 229a.) The FTC, 
with two members not participating," reversed, holding 
that the strike was a pe1· se antitrust violation under 
the standards of Section 1 of the Sherman Act, and, in 
the alternative, an unreasonable restraint of trade if 
judged under a truncated rule of reason. (Pet. App. 86a-
98a.) The Court of Appeals, in turn, reversed and re-

9 Pet. App. 68a. The FTC's brief is thus quite correct in twice 
referring to the decision as "unanimous" (FTC Br. 6, 14), since 
three votes are required for the Commission to issue a final order. 
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manded for a determination of whether the striking CJA 
lawyers possessed market power. While rejecting Re
spondents' contention that the strike was not within the 
scope of the antitrust laws under the doctrine of Eastern, 
Railroad Presidents Conference v . Noerr Motor Freight, 
Inc., 365 U.S. 127 (1961), (Pet. App. 32a-45a), the court 
held that where the "special concern of the First Amend
ment with efforts to petition the government for redress 
of one's grievances" was at stake, a presumption of anti
competitive effect without proof of market power was 
more restrictive than essential to furtherance <>f the gov
ernment's interest and thus ran afoul of the test set forth 
in United States v. O'Brien, 391 U.S. 367, 377 (1968). 
(Pet. App. 47a-51a.)10 

The FTC's petition for reconsideration and suggestion 
for rehearing en bane was denied on October 25, 1988. 
On January 23, 1989, the FTC petitioned this Court for 
certiorari and on February 22, 1989, Respondents cross
petitioned for certiorari. This Court granted certiorari 
on both petitions on April 17, 1989. 

SlJmfARY OF ARGUMENT 

The record in this case establishes beyond question 
that the CJA lawyers' strike constituted petitioning of a 
legislature and served the traditional functions of such 
petitioning. As such, it implicates important First 
Amendment values which, under standard principles of 
statutory construction, should not be invaded unless the 
clear intent of Congress permits no other course. Through 
the N om-r doctrine, this Court has already construed the 

10 In view of this disposition, the Court of Appeals did not rule 
011; the CJA lawyers' contention that, even if a violation could be 
found. the l''TC's order is overly broad and not reasonably related 
to the .remedial purpose of the FTC Act. Should this Court reverse 
the Court of Appeals on the basis asserted by the FTC, remand to 
the Court of Appeals for a determiDation on this issue will be 
required. · 
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Sherman Act n'.ot to reach conduct whose context and na
ture establish that it is political rather than commercial. 
That doctrine is fully applicable here : the strike was 
open and, in de d, highly publicized; it was directly aimed 
at generating media attention and creating the political 
climate necess 1ry for the legislature to act; the govern
ment officials that were the ostensible targets of the 
strike made n attempt to discourage the strikers, but 
instead made lear that action of that kind was neces
sary to enabl them to pass the legislation without in
curring undue political risk; and the government retained 
at all times t e power to end the strike, as the strikers 
were fully aw re. In these circumstances, the court below 
should have r~quired dismissal of the complaint, and in
sofar as it failed to do so, its decision should be i·eversed. 

Because disipissal should be required without regard to 
market power,l it is not necessary for this Court to reach 
the questions presented in the FTC's petition in No. 88-
1198. If thos~ questions are reached, however, the Court 
should affirm the Court of Appeals' holding that the CJA 
lawyers' strij could not be condemned without a showing 
of market po er. That holding may be affirmed on statu
tory grounds, for a legislative petitioning boycott is not 
the kind of c9nduct that almost inevitably has a pernic
ious effect on competition and lacks any redeeming virtue. 
The conditions for applying the per se rule are therefore 
not present. Moreover, because a legislative petitioning 
boycott by parties without market power cannot be eco
nomically coercive, such a boycott falls squarely within 
the policy of Noerr. 

Alternatively, the decision of the court below may be 
affirmed on the First Amendment grounds on which it 
rested. Application of a per se rule to the CJA lawyers' 
strike would restrict political petitioning and expression 
far more broadly than reasonably necessary to further the 
governmental interest in protecting competition, and thus 
must be struck down under the standards announced in 
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cases such as Ward v. Rock Against Racism, 57 U.S.L.W. 
4879 (U.S. June 22, 1989) and Board of Trustees v. Fox, 
57 U.S.L.W. 5015, 5018 (U.S. June 29, 1989). 

The FTC also argues that, even assuming market 
power must be shown, it may satisfy that burden by a 
"truncated" rule of reason that relies on the mere fact 
that the lawyers succeeded in getting the legislature to 
increase the price for the services they provided. Apply
ing a "truncated" analysis to these facts, however, would 
ignore the very reason for using a rule of reason in the 
first place. The FTC's question-begging analysis cannot 
be accepted. 

ARGUMENT 

I. THE CJ A LA WYERS' STRIKE IS BEYOND THE 
SCOPE OF THE SHERMAN ACT 

A. The Strike Constituted Petitioning and Served the 
Traditional Functions of Petitioning 

It is axiomatic that a statute should be interpreted to 
avoid potential constitutional problems unless such an in
terpretation is contrary to the plain intent of Congress.11 

In keeping with this principle, this Court held in Eastern 
Railroad Presidents Conference v. Noerr Motor Freight, 
Inc., 365 U.S. 127 ( 1961), that genuine efforts to petition 
the legislature are no~ within the scope of the Sherman 
Act, 12 even if the techniques used are indirect and even 
if they result in incidental direct anticompetitive effects 
in the marketplace. In so holding, the Court observed 
that the "right of petition is one of the freedoms pro-

11 Gomez v. United States, 57 U.S.L.W. 4643, 4644 (U.S. June 12, 
1989) ; Crowell v . Benson, 285 U.S. 22, 46 (1932). 

12 The FTC concedes that Section 1 of the Sherman Act, 15 
U.S.C. 1, controls its decision. (FTC Br. 5-6 n.7) . Acc.ordingly, 
the relevant antitrust statute in this case is the Sherman Act of 
1890, not the Federal Trade Commission Act of 1914. FTC v. 
Indiana. Fed'n of Dentists, 476 U.S. 447, 454-55 (1986). 
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.tected by thei Bill of Rights, and we cannot, of course, 
lightly imput~ to Congress an intent to invade the...c;e free
doms." Id. at!138. 

The reach ~f the Noerr doctrine depends, of course, on 
"the source, tontext, and natu1·e of the anticompetitive 
restraint at i~sue." Allied Tube & Conduit Corp. v. Indian 
Head, Inc., 198 S. Ct. 1931, 1936 (1988). The FTC con
tends that t~e nature of Respondents' conduct is such 
that it impl~~ates no First Amendment values whatso
ever. In thel opinion accompanying its order, the FTC 
declared that the strike constituted "disruption of the 
normal chanbels of government decision-making . . . 
wholly unlik~ lobbying, and the policy reasons for pro
tecting lobbying do not apply to it." (Pet. App. 122a.) 
Similarly, th~ FTC maintains here that the strike is not 
speech at an;, let alone political speech, and thus does not 
warrant even the limited protection accorded by United 
States v. O'Brien, 391 U.S. 367 (1968). (FTC Br. 25-
26.) Legislation has been likened to a dance, 18 but the 
FTC evidently sees no element of choreography here; it 
finds incomptehensible, and therefore declares nonexistent, 
a process in !which the executive and virtually all of the 
legislators 9n agree on the need for a particular meas
ure, yet re~uire an elaborate direct-action campaign, 
complete with striking lawyers, picket lines, press re
leases, and television crews, to mobilize the political sup
port necessary for its passage. 

Contrary to the FTC's position, however, the record in 
this case leaves no doubt that the strike constituted leg
islative petitioning and served the traditional functions of 
such petitioning. Witness after witness testified about 
the petitioning functions of the .. strike (e.g., C.A. App. 
270-92 (Salisbu1-y), 308-10 (Pickering), 343-51, 353-62 
(Tucker), 384-85, 398-99 (Isbell), 414-16 (Branton); 
see also · C.A. App. 182-88 (Perrotta}, 227-29 (Koskoff), 

. . 
18 See generally E. R.edman, TiuJ Dance of Legi8latio1i (1978). 
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253-54, 509-10 (Addison), 451-52 (Hirsch), 461-62 
(Pickens) ), and not a single witness contradicted them. 
As Respondent Perrotta observed, the strike was "an op
portunity for the community at large beyond the handful 
of leaders whom we had seen, to respond to our request 
and to react to it." (C.A. App. 184. ) Not only did it give 
columnists and writers of letters to the editor an op
portunity to express their opinions, but 

[t]here was an opportunity for Harold Greene, for
mer Chief Judge of the Superior Court to express 
himself and there was an opportunity finally even 
for Judge Moultrie who was so sensitive about poten
tial conflict that he faced [to express an opinion]. 

* * * * 
Judge Moultrie [had] never asked for the money. 

Finally Judge Moultrie asked for the money in a 
sense and I think the Mayor is in a position at that 
point to say, well, now I know that the community 
is really behind this, everybody is behind it. No one 
came out against it. 

( C.A. App. 185-86.) 

The strike also permitted the Mayor and Council mem
bers to test the public reaction without unnecessarily 
risking political capital: 

[F] or all that the Mayor knew in advance, the reac
tion might well have been, we have serious budget 
problems, why are you giving money to a bunch of 
lawyers who are already making $20 an hour? That 
is twice as much as anyone else makes, of working 
people in the city. 

The reaction might have been the crime rate is 
already so enormous .... 

There might have been all kinds of reactions. And 
it was clear with the focal point of the strike that 
that was not going to be the reaction and, conse
quently, [it was] like political theatre in a sense . 

. . \. .;: 
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(C . .A. App. 18B-87 (Perrotta).) u 

Indeed, alttough the ALJ felt bound by prior FTC 
precedent to ~~eject Respondents' Noerr defense, he could 
only conclude after surveying this record: 

city offic1·'als (and practically everyone else concerned 
with the criminal justice system) were convinced in 
1983 tha (a) the optimal economic price was inade
quate to satisfy the "political" (i.e., constitutional) 
require~ent of effective representation, and (b) the 
CJ A lawwers were unlikely to achieve higher fees if 
they continued to rely on communicative political pe
titioning! alone. The perceptions of these local officials 
(whose ~·udgment is not easily susceptible to second-
guessing since they not only must provide for equal 
justice nder law, but also must pay for it) would 
seem to argue strongly against pressing for an un
necessar~ and possibly uncertain confrontation be-

u The "testibg the waters" function of the strike demonstrates 
the irrelevanc~ of the ALJ's finding that "there is no credible 
evidence that the District's eventual capitulation to the demands 
of the CJ A l~ers was made in r esponse to public pressure, or; 
for that mat , that this publicity campaign actually engendered 
any significant measure of public pressure." (Pet. App. 194a.) It is 
unclear what t e AL.J meant by "public pressure,'' since he found, 
at the same ti~e, that the strike "did attract media attention and 
editorial support." (Id.) Such support was of major political signifi
cance, whether or not it constituted "pressure." 

It was thus unnecessary, although clearly correct, for the court 
below explicitly to decline to credit the ALJ's finding concerning 
public pressure on the ground that it was not specifically adopted, 
and was therefore rejected, by the Commission. (Pet. App. 64a.) 
It is also unnecessary to invoke the principle that a reviewing court 
must examine the evidence critically where there is otherwise a 
risk that liability will be imposed for constitutionally protected 
conduct, see NAACP v. Claiborne Hardware Co., 468 U.S. 886, 
915 & n.50 (1982), although that principle would clearly be ap
plicable if the _ALJ were taken to mean that there was not a 
significant outpouring of media support. That finding, which the 
ALJ did not make, would have been contrary to the uncontroverted 
evidence. (C.A. App. 182-88, 285-88, 353-56, 509-10, 921-54 (Tr. 
619) .) 
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tween the Commission's antitrust perspective ... and 
broader constitutional principles .... 

(Pet. App. 227a.) 
It is thus clear on the record that the CJ A lawyers' 

strike served the traditional functions of petitioning, and 
was so perceived by those whose judgments ought to mat
ter most-those being petitioned.11s 

B. The Political, Legislative, and Petitioning Context 
and Nature of Respondents' Conduct Demonstrate 
that the Strike Falls Within the Scope of the Noerr 
Doctrine 

The court below avoided the FTC's error of assuming 
that the strike implicated no First Amendment value 
at all. It acknowledged that "[u] nlike Allied Tube, the 
relevant conduct here did take place in a political context 
-the legislative arena ... · ." (Pet. App. 37a.) Because 
the activity in question constituted a "concerted refusal 
to deal by competitors," however, the court believed that 
the "nature" of the activity foreclosed Noerr treatment. 
Id. 

Such use of labels ignores the careful, context-specific 
approach taken by this Court in Allied Tube. That case 
involved the packing of a meeting of a private standard
setting organization with new members "whose only func-

iis The petitioning functions of a boycott have previously been 
recognized by this Court in NAACP v. Claiborne Hardware Co., 458 
U.S. 886, 914-15 (1982). This Court there observed that a boy
cott staged to influence governmental action implicates speech, 
assembly, association, and petitioning protected by the First 
Amendment. 458 U.S. at 911. The Court recognized a broad "right 
of the States to regulate economic activity," but held that it "could 
not justify a complete prohibition against a nonviolent, politically 
motivated boycott designed to force governmental and economic 
~hange and to effectuate rights guaranteed by the Constitution 
itself." Id. at 914. The complete prohibition against : politically 
motivated boycotting which the FTC seeks in this case would trench 
upon First Amendment values no less. 
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'tion would oe to vote against" a competitor's proposal. 
108 S. Ct. ati' 935. The conduct "did not take place in the 
open political arena, where partisanship is the hallmark 
of decisionm king, but within the confines of a private 
standard-setttng process." Id. at 1940. Although the code 
established b · that organization did have an indirect. leg-

. islative impa t in that many state and local governments 
routinely ad9pted the code into law with little or no 
change, it a&o had direct competitive effects in that the 
code directly influenced the commercial practices of pri-

. vate certific ion laboratories, underwriters, electrical in
spectors, co~tractors, and distributors. Id. at 1934. In 
these circunrstances, this Court characterized the con
duct as "oo~mercial activity with a political impact," and 
therefore outside of Noerr. Id. at 1941. Noting, how
ever, that it ~s 

difficult to draw the precise lines separating anticom
petitive political activity that is immunized despite 

. its comipercial impact from anticompetitive commer
cial activity that is unprotected despite its political 
impact,~ 

id. at 1941 n.10, the Court cautioned that "our decision 
'today depen s on the context and nature of the activity." 
Id. And even the packing of a private standard-setting 
meeting was found to be "close to the line." Id. 

Unlike Allied Tube, the conduct here was open and 
notorious, and, indeed, publicity was a central motive and 
feature of the strike. That alone should counsel caution 
·in applying the antitrust laws. If actions are taken 
·openly, legislatures have ample means at their disposal to 
, control conduct that they believe harmful to the proper 
functioning of the political process 1~ without resorting to 

16 Congress has done so, for example, in the federal election laws . 
. See Bucldey v •. Valeo, 424 U.S. 1, 25 (1976) (upholding in part 
and striking in part provisions of the Federal Election Campaign 

:Act). In the instant case, the D.C. Council could have used the 
long period between the strike announcement and its implementa-
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a statute tailored, not to that end, but to protecting the 
functioning of commercial markets.11 The legislative proc
ess is, by nature, rough-and-tumble; as this Court ob-
served in Noerr, "no-holds-barred fight[s] .. . are com-
monplace in the halls of legislative bodies ... . " 365 U.S. 
at 144; see also California Motor Transport Co. v. Truck
ing Unlimited, 404 U.S. 508, 513 (1972) (contrasting 
the scope of acceptable conduct in the legislative and ad
judicatory arenas) . 

Moreover, the special circumstances of this case make 
clear that the CJ A lawyers' strike, unlike the meeting
packing scheme in Allied Tube, is far from "close to the 
line," but instead was very clearly political in nature. 
The strikers were given the unmistakable political mes
sage that they would have to "do something dramatic" to 
develop support for the legislation. When they announced 
their strike, the Mayor did not discourage them, but in
stead told them "you do what you have to do," and ex
plained how the emergency legislative process worked. 
(Pet. App. 187a.) The lawyers were subject to the full 
power of the Superior Court, which could have ordered 
them to take cases. (See supra p. 16 n. 7.) Indeed, Re
spondent Koskoff took a case pro bono at a judge's re
quest. ( C.A. App. 229-30. ) Instead of exercising com-

tion to put substantial pressure on the CJA lawyers. A proposal 
for a large increase in the PDS appropriations, for example, could 
have raised the spectre of a major, long-term reduction in the need 
for CJA services, thus threatening the livelihoods of many of the 
CJA lawyers. A similar effect might have been achieved had either 
the Council or the Superior Court instituted a "draft" of lawyers
or even if PDS had undertaken more vigorous efforts to obtain 
volunteers-thus showing the lawyers that the battle would be a 
protracted one. 

The fact that such tools are available to a legislature demon
strates the speciousness of any suggestion that application of the 
Noerr doctrine to public, petitioning boycotts directed at a legisla-
ture would lead to dire consequences. See infra pp. 40-42.. . 

17 See Apex Hosiery Co. v. Leader, 310 U.S. 469, 491-97 . (1940). 
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pulsion, "sev~al judges went out of their way to volun
teer ... how leased they were at [the lawyers'] success." 
(C.A. App. 1 7 (Perrotta).) The PDS announced an im
minent "eris s" at a time when it had contacted only a 
fraction of he law firms that might have offered help, 
and the dire tor of PDS admitted on the stand that one of 
the principa purposes of doing this was to prompt all 
three branc es of government to take immediate action 
to pass the legislation in question. ( C.A. App. 119-20 
(Carter) ; s e supra p. 15 & n.6.) 

The ALJ described this case as one in which the strik
ers had th D.C. government's "knowing wink." (Pet. 
App. 226a.) Though this is an accurate description of the 
record, it m y have been an unfortunate phrase, one which 
may have 1. d astray both the FTC and the court below. 
The FTC, 1 or example, cites United States v. Socony
V acuum Oi Co., 310 U.S. 150, 226-27 ( 1940), for the 
proposition that a "knowing 'wink' . . . of government 
employees r other boycott targets" 18 does not bear on a 
boycott's le ality. (FTC Br. 44 n.40.) That argument 
misses the j point. While a government" official may not 
grant an 1xemption from the antitrust laws that Con
gress has pot authorized, the perception of government 
officials-especially elected officials-that they are being 
lobbied rather than coerced certainly casts light on whether 
the conduct is "political" within the meaning of Allied 
Tube. Just as "a good intention will [not] save an other
wise objectionable [restraint]," yet is relevant where it 
"help[s] the court to interpret facts and to predict con· 
sequences," 19 so too the fact that D.C. officials recognized 

18 Of course, Socony had nothing to do with boycott targets, gov· 
ernmental or otherwise; the Court was simply denying government 
officials the ability to grant unauthorized exemptions from the anti
trust laws with respect to ordinary conspiracies to restrain competi
tion in commercial markets. See 310 U.S. at 226-27. 

19 Chicago Board of Trade v. United States, 246 U.S. 231, 238 
(1918). 
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and encouraged the political uses of the strike is surely 
germane to the political "context and nature" Allied Tube 
makes dispositive. 

Allied Tube counsels us to consider the entire context 
and nature of the challenged activity. See 108 S. Ct. 
1939-42 & nn.10, 11. Through this lens, the CJ A law
yers' conduct was clearly a "publicity campaign directed 
at the general public, seeking legislation." Allied Tube, 
108 S. Ct. at 1936, citing Noerr, 365 U.S. at 140-41. As 
such, it is not reached by the Sherman Act. 

II. EVEN IF THE SHERMAN ACT WERE TO REACH 
RESPONDENTS' STRIKE, SUCH A STRIKE COULD 
NOT BE CONDEMNED WITHOUT A SHOWING OF 
MARKET POWER 

A. The Antitrust Laws Do Not Reach Petitioning Con
duct By Persons Without Market Power 

Although the Court of Appeals concluded that the anti
trust laws encompass economic coercion of governmental 
action, and therefore could in principle reach a petition
ing boycott, it held that condemnation of the CJ A law
yers' strike under the per se rule was a broader restric
tion of First Amendment activity than necessary to 
further the government's interest in preserving com
petition, and therefore was for bidden by the First Amend
ment. (Pet. App. 45a-51a.) In this latter holding, the 
court was correct, as we explain infra at pages 42-46. 
However, in keeping with the principle that the Court 
should not reach the constitutional issue if a reasonable 
construction of the statute will avoid it, we first explain 
why the per se rule should not be applied in this context 
as a matter of statutory construction. 



32 

1. Cohduct Designed Ollly to Secure Legislation 
Ca~not Be Presumed to Have a Pernicious Effect 
on j .competition and to Lack Any Redeeming 
Vi ue 

This Court has repeatedly emphasized that the per se 
rule should e reserved for those restraints that "be
cause of their pernicious effect on competition and lack of 
any redeemi g virtue are conclusively presumed to be 
unreasonable . . without elaborate inquiry .... " North
ern Pac. Ry. o. v. United States, 356 U.S. 1, 5 ( 1958) .20 

A presumpti , n of this kind is reasonable "when sur
rounding cir umstances make the likelihood of anticom
petitive [effeh] so great as to render unjustified further 
examination bf the challenged conduct." NCAA v. Board 
of Regents, 468 U.S. 85, 103-04 (1984) .21 As the court 
below observJd, such a priori judgments "may occasionally 
be overinclukive, condemning the ineffectual with the 
harmful"; bf t this overbreadth is tolerated because the 
types of arrangements so condemned "rarely, if ever, 
have redeeming virtues." (Pet. App. 49a.) 

The basic! reason for outlawing cartels and similar 
"naked" restraints on price or output is that "[i] n the 
absence of 1 ·gal impediments, competitors will often join 
together in he hope of restricting output and achieving 
higher prices," much as a monopolist would. P. Areeda, 
Antitrust Analysis 322 (3d ed. 1981). The high price, in 
other words, is a result of the restricted output, and it 
can be formally demonstrated that the result is a loss 
to overall consumer welfare. See id. at 13-17 . 

. 20 Accord Broadcast ltfusic, Inc. v. ·CBS, 441 U.S. 1, 8 (1979); 
National Soc'11 of_ Professional Eng'rs v. United States, 435 U.S. 
679, 692 (1978). ~ 

21 Accord Business Elecs. Corp. v. Sharp Elecs. Corp., 108 S. Ct. 
1515, 1519 (1988) ; Northwest Wholesale Stationers, Inc. v. Pacific 
Stationery & Printing Co., 472 U.S. 284, 289-90 (1985); Jefferson 
Pa.risk Hosp. Di$t. No. 2 v. Hyde, 466 U.S. 2, 15-16 n.25 (1984) . 
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The presumption of such a loss cannot be justified, 
however, in the case of conduct intended to generate pub
lic support for legislation. In such a case, the predom
inant effects upon consumers flow from governmental 
action, and are likely to be quite different from those 
usually associated with a cartel. In this case, for ex
ample, there is no "demand" for CJ A lawyers' services 
apart from the constitutional command of the Sixth 
Amendment and the decisions of legislatures, executive 
branch officials, and courts implementing that command. 22 

"Demand" is the ref ore in large part a function of political 
choices and of the political processes by which those 
choices are made. · If the strike succeeded by triggering 
public discussion and creating the political climate neces
sary for the bill's passage, then it had its effect by a 
politically-driven increase in demand for improved:.qual
ity rather than by a restriction _ in supply by a .cartel. 
To apply a per se rule would be to· deny that possibility 
and to insist that, in every case, the effect must be pre
sumed to flow from a cartel-like restriction. Nothing 

. . 
22 The FTC persist.ently ignores the role of the legislative and 

executive branches in fulfilling the Sixth .Amendment guarant.ee, 
arguing that the record fails · to show that the pre-boycott rates 
resulted in significant Sixth Amendment violations. (See FTC Br. 
22-24.) The issue here, however, .is not whether Respondents have 
proved, at a hearing before an Administrative Law Judge of the 
FTC, that there have been widespread viol.3.tions of Sixth Amend
ment rights, but whether the judicially-created per se rule should 
be used to foreclose a form· of communication seeking to vindicate 
such rights legislatively. The strikers-and "every expert who had 
studied the problem" (Pet. App. 225a, 227a; aee a,lso Pet. App. 
170a-78a)-believed that Sixth Amendment rights were at stake. 
This Court in NAACP v. Claiborne Hardware Co., 458 U.S. 886 
(1982), imposed no requirement that systematic violations of the 
constitu~ional rights of blacks in Claiborn~ County, Mississippi b~ 
proved m court as a prerequisite to political action; The FTC 
seems to envision a . vastly diminished role ' for the legislature iii 
P~otecting constitutional rights--a world ·in which ci>nstitutional 
nghts could be vindicated cml11 in the·courts. ., 
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iri the antitrust ·laws requires so constricted a view of 
how politi · I processes work28 

· 

ing" 24 doe not change this analysis. As this Court has 
observed, ' asy labels do not always supply ready an
swers." Brpadcast Milsf,c, 441 U.S. at 8. One can dispute 
whether the governmental action in this case flowed from 
persuasion or coercion-and, indeed, that is what the 
Court of . ppeals' market power test was designed to 
sort out.. ne cannot dispute, however, that the only 

23 The not d econo~ist Albert 0. Hirschman, whose name is 
w~-known .fJ<> a~titrust practitioners as part. of the Herfi.ndahl
Hirschman i~ex, once remarked on the aversion of economists to 
the "messy" concepts needed to understand the political sphere : 

[V]oice [political expreSBion] is just the opposite of exit [indi
vidual d

1 
isiona to stop buying or selling a product]. It is a 

far morf 'messy' concept because it can be graduated, all the 
. way fro faint grumbling to violent protest; it implies articu

lation o one's critical opinions rather than a private, 'secret' 
vote in 1jhe anonymity of a supermarket; and finally, it is direct 
and stra~ghtforward rather than roundabout. Voice is political 

' . . actio~ pr r ~xcellence. 
· · · The 'Tonomist tends naturally to think that his mechanism 

is far ~ore efficient and is in fact the only one to be taken 
" . . seriously .•.. 

• * * • 
·. ·. [TJhe decision to voice one's views and efforts to make them 

· · .·prevail are · cont~mptuo~sly ref erred to . . . as a resort to 
·,: 'cumbrous political channels.' But what else is the political, 

·: . ; ·and indeed the democratic, process than the digging, the use, 
: . and hopefully the slow improvement of these very ch~nnels? 

A: .Hirschman, E~t • .Voic~, and L~yalty lG-17 (1970). · 

24 FTC Br. (I), 10, 11, 12, 13, 14, 16, 17, 23, 24, 26, 28, 29, 32, 
35-36, 37 n.34, 39 n.36, 40, 42, 43, 44, 45. A notable example of 
c~aracterization-by-calling-it-so is the first heading, in the FT~'s 
argument:· "TllE USE . OF .. PRICE-FIXING TO LOBBY IS NOT 
IMMUNE FROM ANTITRUST LIABILITY' UNDER THE FIRST 

.AMENDMEN.T.'~ °<F_TC Br: 14:) "· . "··. .. .. . . , : . · 
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effect on price in the "market" for legal services for in
digent criminal defendants flows solely from govern
mental action, since the price is fixed by statute. That 
effect on price cannot be what this case is about. See 
Parker v. Brown, 317 U.S. 341 (1943). Rather, the 
issue is whether either the Sherman Act or the pe-r se 
rule reaches the way in which that governmental action 
was achieved. 

We explained in Part I why the Sherman Act does 
not, in fact, reach the way in which the governmental 
action was achieved. But even if the Sherman Act were 
to reach such conduct, and even if "coercion" of the 
governmental desire for increased quality of representa: 
tion could be treated as an anticompetitive effect, there 
would be no a priori reason to assume that the CJ A 
lawyers' strike succeeded through such "coercion" rather 
than through publicity and persuasion. As the concurring 
opinion below pointed out, "a boycott ... [can] be either 
expressive or coercive," and the issue "is determining 
whether [the lawyers] in fact prevailed because of politi
cal appeal or commercial might." (Pet. App. 58a.) 

The perversity of conclusively presuming anticompeti
tive effect, purpose, or coercion in the case of a petition
ing boycott is graphically illustrated by this case. The 
Superior Court had the power to order any of the 14,000 
active members of the D.C. Bar in · private practice-
including the 100-odd strikers themselve~to accept ap
pointments under the Criminal Justice Act.2:\ Although 
it appears that the · judges generally refrained from ap
pointing or even requesting the strikers to take cases,2~ 

~See supra p. 16 n.7. ... ... . : .. 

211 This may be becaus~ the st~ikers 'apparently .enjoyed consid~r
able support among the ju.dges. Quite ·a· number~ of the ·j~dg~~ 
attended the CJ A lawyers• press confere~ce on the first day of. tlie 

• • • • -. ... . , '!" 
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one of the ihdividual Respondents took a case during the 
I 

strike;· pro ~ono, at the request of a judge. ( C.A. App. 
822-23 (Koikoff) .) Another stood to gain nothing from 
increased r tes because she had already stopped taking 
cases in an · cipation of leaving CJ A practice, yet served 
as one of t~e leaders of the strike because she thought it 
was the ' ight thing to do." ( C.A. App. 265-67 
·(Slaight).) Other CJA lawyers actually thought an in
crease in C A. rates would be harmful to their economic 
self-interest because it would attract more and better 
lawyers to CJ A practice. ( C.A. App. 498.) Attract
ing additiolal lawyers to CJ A practice was articulated 
by some of the leaders of the strike as being a major 
purpose · of seeking CJA. rates. (CX 38-I (Tr. 167); 
C.A. App. 2 5-37 (Koskoff), 160-61 (Perrotta). ) Finally, 
as the ALl f ounci, the targets of the strike, the city 
officials, w~re "supportive of the boycotters' demands" 
and viewed f he strike as "the only feasible way of getting 
a rate incr • ase," which was "supported by virtually all 
elements of the community concerned with implementing 
the public licy behind the Sixth Amendment." (Pet. 
App. 226a, 228a-29a.) Such facts might well compel a 
finding th t-:-regardless of whether the strikers had 
market po er and therefore could coerce the govern· 
ment--there was neither . anticompetitive effect, nor pur
p'ose, · nor ' actual coercion ·here. They surely invalidate 
any presumption to the contrary. 

. Thus, .the underlying rationale of the per se rule it
self t;nilita~es. against its application in this case. 

:·"' .· .. 

. . 
strike, and several went out of their way to congratulate the law
yers on the success 'of tl,le ·strike 'after it WM ~ver. (JX 13 at 81~82 
(Tr.· ~6). (Kos.koff) ; · C.A. App. 187 (Perrotta).) 

,:. • • 1' - •• I •' .- • • 



2. Where Market ·Power is Lacking, a Bo[lcott 
Whose Sole Purpose is to Petition the Legisla· 
ture and to Generate Public Support for Legis· 
lat.ion Falls Squarely Within the Policy of the 
Noerr Doctrine 

If examination of the per se rule itself were not suffi
cient to caution against its indiscriminate use in the con
text of a petitioning boycott, consideration of the policies 
underlying Noer?· surely would be. Noerr teaches that the 
right to petition the government is a fundamental one, 
and that an intent to invade it is not to be lightly im
puted to Congress. 365 U.S. at 138. As demonstrated 
above (pp. 23-27), the CJA lawyers' strike constituted 
political petitioning and served the traditional functio~s 
of such petitioning. The only conceivable policy reason 
for holding Noerr inapplicable to a petitioning boycott 
is that such a boycott could be coercive. But even assum
ing arguendo that the policy of Noerr does not extend to 
economic coercion of governmental action, Respondents 
simply could not have achieved their political ends 
through the exercise of. economic coercion if they lacked 
market power. They would have had no ability to do so. 
The effects of their conduct, then, could only have resulted 
from the public attention and debate generated by the 
str11re. Hence, any success Respondent.a achieved would 
be purely a political success-and that kind of persuasion 
in the context of the legislative process is at the core of 
what Noerr protects. · · · · . 

. The FTC argues that to require proof of market power· 
m. a case such as this one is "fundamentally inconsistent 
with the delicate balance" articulated by this Court in 
cases such as Noerr and Claib<YT"M Hardware. (FTC Br. 
26.) The FTC fails t-0 explain, however how the court 
~elow strikes that ~alan~ less "delicateiy" than does a 
Pe?' 8e rule-which :·would condemn alike a strike by all 
1~,000 active members _of _·the D.C. Bar in private prac
~ice, by the approximately. 100 lawyers involved in this 

.. - . . . . ... · ' . 
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case, or by ~ny two of the four individual Respondents, 
acting in co'1cert only with each other to make a symbolic 
point. Surely the FTC's rigid view of the boundaries of 
Noerr is no~ what · this Court had in mind when it de
clared in Allied Tube that the entire "context and nature" 
of the cha114nged activity must be taken into account.zr 

f 
3. Withliolding Application of tlie Per Se Rule in 

tlie Case of Political Boycotts Would Not Re· 
)iufre DepartUJ·e FJ·om Basic Aatitrust Principles 

In its petJtion for certiorari, the FTC acknowledged the 
l . 

flexibility tljiat has been required in giving content and 
boundaries to the per se rule, but argued that such flex
ibility is totftl1y inapplicable here: 

! 

To be kure, this Court has sometimes reinterpreted 
the Sb~rman Act to alter the categories of restraints 
subject[ to per se condemnation. E.g., Continental, 
T.V., Jhc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977) 
(non-price vertical restraints) . But these changes 

' 
_ 2_1 _10_8-S. cl. at 1939.42 & nn.10, 11. The F'TC's only apparent 
answer to th~s is that it will exercise its prosecutorial discretion, 
which ''a re~iewing court may [not] second-guess." (FTC Br. 37.) 
But with resP,ect to the antitrust laws (unlike the speed limits cited 
by the FTC) i the primary protection against harmful misapplica
tion has beeb construction by the courts, not the talisman of 
prosecutorial aiscretion-in part, perhaps, because the antitrust 
Jaws are also enforced by private parties. 
· Moreover, the suggestion that the protection of important consti

tutional rights should be entrusted to proseeutorial discretion runs 
counter to the principle that where potential deprivations of such 
rights are at issue, 

it must be made clear that the President or Congress, within 
their respective constitutional powers, specifically has decided 
that the imposed procedures are necessary and warranted and 
has authorized their use .. .. Without explicit action by law· 
makers, decisions of great constitutional import and effect 

· would be relegated by default to administrators who, under 
our system of government, are not endowed with authority to 

· · decide them. · 
Gnene ·11. McElroy. 360 U.S. 474, 507 (1959) (citation omitted). 
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have always flowed from changes in economic learn
ing about the effect of certain categories of restraints 
upon competition. 

(Petition at 13 n.10.) The FTC's position, in other 
words, is that the per se rule is sufficiently supple to ac
commodate the shifting tides of economic learning, but 
not the most fundamental values of the freedoms of ex
pression and petition. 28 

This odd proposition apparently rests on the FTC's 
misperception that withholding application of the per se 
rule in a case such as this one requires a court to balance 
the interest in competition against some unrelated social 
good, contrary to the principle enunciated in National So
ciety of Professional Engfriee'rs v. United States, 435 U.S. 
679, 694-96 (1978) •29 Such is not the case. The issue 
here is not whether a presumed exercise of market power 
can be justified by some other social good, but whether 
the presumption itself has any validity in the political 
context in which the conduct took place. (See supra pp. 
32-36.) As Judge Silberman noted in the concurrence be
low, 

28 See NAACP v. Claiborne Hardware Co., 458 U.S. 886, 913 
(1982). "[E]xpression on public issues 'has always rested on 
the highest rung of the hierarchy of First Amendment values/ 
'[S]peech concerning public affairs is more than self..expression; 
it is the essence of self-government.'" (Citations omitted). 

. 
29 FTC Br. 38. The right to petition might. in fact, be the rare 

~se in which such balancing would be required, for far from hav
mg "no redeeming virtue/' political activity-even of a heavy
handed variety-was deemed in Noerr to be so fundamental to our 

. systen; of government that Congress could not have intended, in a 
law aimed at trade restraints, to restrict it. Noerr, 865 U.S. at 
l~0-41. Cf. Claibonie Hardware, 458 U.S. at 914 n.48, quoting 
:v1th approval a lower court statement that "the right to petition 
is of such importance that it is not an improper interference [under 
state tort law] even when exercised by way of a boycott." For .the 
reasons stated in text, however this Court need not reach that 
Possibility here. • 
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Sine~ a boycott has the potential either to persuade 
or cqerce . . . . the o~;r proxy we have for whether 
~CT:tA rehed on poht1cal or commercial power ... 
is thr degree of market power they enjoy. If they 
have I none, the boycott must have succeeded out of 
pers~asion and been a political activity. 

(Pet. Ap~. 60a.) 
! 

~· Application of a !ti arkel Power Test Will Not 
I Lead to the Dire Consequences Predicted by 
I the FTC 
I 

The F'fC paints the consequences of the Comt of Ap-
peals' holfJing in apocalyptic terms, both within antitrust 
and beyoµd. (FTC Br. 33-40.) Its predictions are over· 
drawn. j 

In the !first place, although the FTC finds it ironic that 
the feder~l antitrust laws might not be available to help 
in suppr~ssing the next petitioning boycott (FTC Br. 34 
n.2~}, it~owhere expl~ins why it is those laws that must 
be 1nvok d. Should this Court hold that a market power 
test gov rns on statutory grounds, any government-
federal, $tate, or local-that feels its political processes 
to be thrbatened unduly by the spectre of boycotts by the 
economic~lly powerless will remain free to test the ac· 
commodation between First Amendment values and its 
.interest in protecting the purity of its political processes 
by drawing its own line in a different place.30 

3o This also disposes of the FTC's suggestion that laws prohibit· 
ing public employee strikes could not survive the Court of Appeals' 
holding. (FTC Br. 38-39.) Both the interpretation of Congressional 
intent and the degree to which the means employed are adequately 
tailored to the governmental interest to be served vary wit.b the 
specific statute in question. The FTC's citation (FTC Br. 27-28 
n.21) of International Longshorernen's Association 11. Allied Inter· 
national, Inc., 456 U.S. 212 (1982) is inapposite for the same rea· 
son particularly since antitrust liability on the same facts was 

' · • Ass'n rejected. Allied lnt'l, Inc. v. International Longskoreme~s 
45
5: . 

640 F.2d 1368, 1379-81 (1st Cir. 1981), afl'd on setpar<:_te. ~'. . . , ,, .. ·'' . . 
U.S. 212 (1982). . . . · 

. - : ' .. 
. · ..... ·.:. 
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Moreover, the possibility that doctors, insurance com
panies, or others might also seek rule of reason treatment 
for similar conduct is an argument against a market 
power test only if it is assumed tha~ in virtually all such 
cases the conduct would have a pernicious effect on com
petition and lack any redeeming virtue. In many cases, 
that assumption is untenable (as, for example, where the 
boycott is too limited in duration or participation to have 
any effect other than through publicity and persuasion). 
In other words, the FTC's example simply begs the ques
tion and amounts, at bottom, merely to a complaint about 
the government having to meet its burden of proof. 

Finally, the FTC concedes that boycotts of the kind 
it fears "have thus far been infrequent." (FTC Br. 33.) 
But this is not because, as the FTC would have it, "most 
people have considered them illegal per se." (Id.) Many 
potential political boycotters probably have never heard of 
the per se rule against group boycotts, if indeed they are 
even familiar with the antitrust laws. Rather, the rarity 
of such boycotts reflects the fact that the target-the 
government-typically exercises a great deal of control 
over the fate of potential political boycotters, since such 
boycotters often depend on the government for their live
lihood and are· generally at its mercy. Consequently, most 
political boycotts are in fact carried out by picturesque 
"little people" in the Jeffersonian tradition-independent 
farmers, gasoline station operators, and the like--who 
have few alternative means of political expression ( C.A. 
App. 272-73, 286, 291-92 (Salisbury); C.A. App. 415-16 
(Branton)), and can hope for sympathetic coverage when 
they appear on the evening news pouring milk down the 
drain or otherwise dramatizing their plight. The extent 
to. which such protests rely on sympathy to succeed is 
p01gnantly illustrated in the instant case, in which the 
court refrained from exercising its appointment power, 
the PDS refrained from . contacting many of the law 
firms that might have offered help in keeping the court 
system operating, and the Mayor .gave the . protesters ad· 
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vice about how he would approach the matter "as an old 
organizer." (C.A. App. 110-11, 117-30, 193, 234, 310, 
315-18, 3.30, 332-33, 342, 373, 422-28, 487-89, 521-22. ) 

Thus, ~egardless of how this Court rules, actions such 
as the la~ers' stl'ike are likely to remain rare; the gov
ernment,! even without the antitrust laws, is far from 
powerles~; and, as former D.C. Council Chairman Sterling 
Tucker P,ut it, the government would "probably laugh in 
their facb" if these lawyers or some other group tried 
to repea~ the strike without a strongly meritorious case. 
( C.A. AJ.ip. 366-67.) Sl 

I 
B. J\ppJication of the Per Se Rule to Petitioning Boy· 

¢otts \Vould Unnecessarily Restrict Political Ex
pression and \Vould Therefore Violate the First 
Amendment 

The co~rt below held that application of a per se rule 
to Respo'ndents' petitioning boycott would be more re-

1 

strictive jthan essential to the government's interest in 
preserving competition, and hence barred by United 
SUites v.! O'Brien, 391 U.S. 367 {1968}. In this it was 
clearly cqrrect. For all the reasons set forth above (pp. 
38-40); application of the per se rule is not only unneces-

81 The infre<Juency of petitioning boycotts for reasons entirely 
independent of the antitrust laws also disposes of the fear of the 
court below that, in the case of parties with market power, applying 
.the Noerr doctrine would be "the stuff of which economic chaos is 
made ... from which the Sherman Act hns shielded this country 
for almost a century." (Pet. App. 45a.) Indeed, there is no indica
tion that in the century before the Sherman Act, "economic chaos" 
engulfed the Republic as a result of political boycotts by powerful 
groups. · The FTC's suggestion that large corporations might be 
tempted to engage in expressive boycotts (FTC Br. 35 n.31) is 
·belied .by the faet that such corporations, which were not thought 
by the Shei:znan Act Congress to be shy about expressing their 
.P.ower in · other respects, seem to have had no penchant for peti
t~oning boy~otts. Rather, the petitioning boycott has traditionally 

·been the tool of the disenfranchised and the powerless. (See C.A. 
App. 272, 279, 286 (Salisbury).) . . 
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sary to the governmental interest in preserving competi
tion, but is contrary to basic principles underlying the 
per se rule itself. 

The FTC challenges this holding, arguing that the per 
se rule makes it easier to find defendants guilty of anti
trust violations and that this ease serves administrative 
convenience and efficiency. It relies on United States v. 
Albertini, 472 U.S. 675 (1985), and Clark v. Community 
for Creative Non-Violence, 468 U.S. 288 (1984), as es
tablishing that administrative convenience is itself a sub
stantial governmental interest that may justify abridge
ment of First Amendment freedoms. (FTC Br. 30, 31.) 33 

The FTC apparently reads Albertini and Clark as 
freeing the government from the need to distinguish the 
harmless from the harmful unless it can do so at no cost 
whatsoever. That cannot be the law, however. A com
plete ban on handbilling is, no doubt, the most efficient 
way of preventing that activity from contributing to 
litter, yet this Court has held that more tailored means 
were constitutionally required. Schneider v. State, 308 
U.S. 147, 162-63 (1939); see also Martin v. Struthers, 
319 U.S. 141, 147-48 (1943). To prevent unnecessary 
restrictions of expression, this Court has eonsistently re
quired that the government pursue its ends through 
means "narrowly tailored to serve the government's 
legitimate content-neutral interests." Ward v. Rock 
Against Racism, 57 U.S.L.W. 4879, 4884 (U.S. June 22, 
1989). Thus, even where only the lesser interests served 
by commercial speech are at stake, there must be 

a 'fit' between the legislature's ends · and the means 
chosen to accomplish those ends-a fit that is not 
necessarily perfect, but reasonable; that represents 

· 32 The FTC also argues that the strike was not petitioning or 
communicative activity at all, and hence does not even trigger the 
O'Brien analysis. (FTC Br. 25-28.) .This argu'ment may be dis-_ 
missed out of band. As demonstrated above (pp. 23-27), the record 
is ~eplete with evidence of the petitioning and communicativ~ 
functions of the strike. .- .' : · · - · · · · · · ·· 

.-
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ot necessarily the single best disposition but one 
hose scope is- 'in proportion to the interest served' 

t at employs . . . a means narrowly tailored to ac-
. ieve the desired objective. 

Boar of Trustees v. Fox, 57 U.S.L.W. 5015, 5018 (U.S. 
June 29, 1988) (citations omitted). Moreover, "the State 
bears 1the burden of justifying its restrictions," and "must 
affir tively establish the reasonable fit .. . require [d] ." 
Id. 

Th t "fit" cannot be established here. Congress' ends 
simpl do not require the degree of overinclusiveness the 
FTC eeks. Even where no First Amendment interests 
are a stake, the per se rule is only appropriate where 
the li~elihood that it would correctly identify anticom
petitiVe conduct is 'so great that further examination is 
unjus ified. NCAA, 468 U.S. at 103-04. Given that peti
tionin boycotts have been a traditional tool of the dis
enf ra chised, rather than the economically powerful 
(C.A. App. 272-73, 286, 291-92 '(Salisbury); C.A. App. 
415-1 (Branton) ) , and given the reasons why, as an 
econorµic and political matter, such a boycott can succeed 
withotlt at all implicating competitive concerns (see surrra 
pp. 32i36), there is no reason to believe that a per se rule 
would be correct ev~n in a majority of petitioning boy
cotts, let alone the overwhelming majority that would be 
~equired. In sum, the infringement of expression which 
application of the per se rule would impose is far out of 
proportion to the advancement of statutory objectives it 
would serve . 

. Of course, the government need not show that the rule 
it has applied is the least restrictive available in judicial 
hindsight. But there is no hindsight involved here. The 
i:tle of reason was no stranger to the FTC when it de
cided that an entire method of expression and petitioning 
should be subordinated to the ease of labeling conduct 
"price-fixing." To the contrary, the rule of reason is the 
"traditional framework. of analysis" under Section 1 of 
the .Sherman Act, Continental T.V., Inc. v. GTE Syl
vania Inc., 433 U.S. 36, 49 (1977), and the standard 
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under which most restraints are analyzed. United States 
v. Topco Assocs., 405 U.S. 596, 607 ( 1972). See also 
Business Elecs. Corp. v. Sharp Elecs. Corp., 108 S. Ct. 
1515, 1519 (1988). 

Clark and Albe,rtini also teach that a court should not 
an·ogate to itself a regulatory role properly reserved to 
a Jegis1ature or delegated to an agency. See Clark, 468 
U.S. at 299; Albertini, 472 U.S. at 689. But this prin
ciple has no application here. Unlike Clark and Albertini, 
which involved statutes or regulations whose plain lan
guage proscribed the challenged conduct, this <!ase in
volves a statute that is cast in the broadest terms, has 
always required extensive judicial elaboration, and has 
purposes that are far removed from the conduct at issue. 
Determining the scope of the per se rule is quintessen
tially a judicial function, and it is hardly likely that the 
court below was insensitive to the administrative prac
ticalities of proving an antitrust case. 

This Court's recent decision in Ward v. Rock Against 
Raci.sm, 57 U.S.L. W. 4879 (U.S. June 22, 1989), is in
structive. In testing whether a noise regulation bur .. 
dened more speech than necessary to further the govern4 

ment's legitimate interests, the Court reiterated the prin
ciple that "[a] complete ban can be narrowly tailored ... 
only if each activity within the proscription's scope is an 
appropriately targeted evil." Id. at 4884, quoting Frisby 
v. Schultz, 108 S. Ct. 2495, 2503 (1988) . The Court em
phasized the limited restriction of expression· at issue, 
noting that the .. , .... .. . 

guideline does not ban all concerts, or even all rock . 
concerts, but instead focuses on the ' source of the 
evils the city seeks to eliminate ·. . . ~nd eli~na~es 
them · without at the same time banning · or signifi
cantly restricting ·. a substantial .quantity of 'spee~h 
that does not create the sarne e'lt'ils. · ._ · · · · -· · · 

57 U.S.L.W. at 4884 n.7 -(eidphasis ~dded).~~ · > :_·:· · '.. '·"· , 
. . . . . . . . ' . ' . . ~ 

--- · . · . '• . ·. ~ :·•' :·i ·.··.·· .·: :"•,. .. 
. .'l3 Rock Against Ra.cisni also notes that if the regmatory scheme 

had a "substantial deleterious effect" on the sp~h involved, the 
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In contrf st, the per se rule adopted by the FTC would 
ban all e pressive boycotts by competitors, no matter 
how 'clearl symbolic, no matter how small a fraction of 
the availa le suppliers they may represent, no matter 
how brief in duration their boycott is, and no matter 
how much power the putative victim may have to end 
the_ boycot . by legislative or judicial fiat. That such a 
total ban n politically motivated boycotting is unaccept
ably over road has already been established. In Clai
borne Ha1 ware, this Court acknowledged "the right of 
the States to regulate economic activity," yet held that 
it "could ot justify a complete prohibition against a non
violent, po itically motivated boycott designed to force gov
ernmental and economic change and to effectuate rights 
guarantee ' by the Constitution itself." 458 U.S. at 914 
(emphasis added). No reason is apparent for the First 
Amendme t to be more tolerant of a "complete prohibi
tion" ado ted for the administrative convenience of the 
FTC. 

IIL A " 'RUNCATED" RULE OF REASON IS NOT 
APP OPRIATE FOR ASSESSING RESPONDENTS' 
CO DUCT 

The F C suggests that it might satisfy its burden of 
showing .market power by the mere fact that the lawyers 
succeeded in getting the legislature to increase the price 
for the service they provided. (FTC Br. (I), 40-45.) It 

speakers' concerns "would have considerable force." 57 U.S.L.W. at 
4885. In light of the statements made by Dean Branton and the 
Mayor to Respondents prior to the strike, the findings of the ALJ 
regarding the perceived total ineffectiveness of other means of 
petitioning, and the testimony of Prof. Salisbury regarding the 
relative effectiveness of various means of seeking media attention, 
the deleterious effect of a. broad, untailored rule cannot be doubted. 
(See C.A. App. 402-05, 409-11 (Branton) ; Pet. App. 227a; C.A. 
App. 285-.88 (Salisbury).) 
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seeks, in other words, to sustain its order on the basis of 
the only "rule of reason" analysis it has ever undertaken 
-a "truncated" analysis of the type used in NCAA v. 
Board of Regents, 468 U.S. 85, 113 (1984) . (Pet. App. 
92a-98a.) 

Applying a truncated analysis to these facts, howeve~, 
ignores the very reason for using a rule of reason analy.;; 
sis in the first place. Unlike the case where a party 
advances plausible efficiencies to justify an otherwise 
naked restraint, the political aspects of the conduct here 
raise the issue of whether there was an adverse competi
tive effect in the first instance. To treat the legislative 
increase in price as a "demonstrated anticompetitive ef
fect," obviating the need for a market power inquiry, 
is simply to beg the question. a. As the court below noted: 

The normal assumptions regarding cause and effect 
in an economic market cannot be transplanted whole
sale into the political arena. • . • There are reasons 
to pause before inferring market power from detri
mental effects when political power may be the more 
explanatory variable~ 

(Pet. App. 53a.) 

Indeed, if there was any failing in the Court of Ap
peals' handling of the market power issue, it was in 
failing to hold as a matter of law that the record dem-

,. Such question-begging appears to have infected the FTC's 
handling of the market power issue at all levels. The ALJ's opin
ion, in language omitted from the quotation at FTC Br. 41-42 
n.37, stated: "The best proof of the power of the CJ A lawyers 
lies in the fact that the boycott succeeded." (Pet. App. 205a..) 
The FTC's opinion contains an unexplained statement in a single 
footnote (cited twice in the FTC's brief at 41-42 nn.37, 38) that 
"we agree with the finding of the Administrative Law Judge that 
the respondents had market power." The FTC's citation of NCAA, 

. and the context of its opinion as a. whole, suggest that it too 
1 

• , , 
was re ymg on the legislative increase in the statutory maximum 

. CJA rate for its cryptic statement on market power. 
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onstrated a lack of market powe1· on the part of the 
striking lawyers. The CJA lawyers clearly lacked 
both long-term" and short-term 86 market power. In par-

85 In the long term, it is undisputed that the increase in maxi
mum CJ A rates resulted in a dramatic increase in the number of 
lawyers voluhteering to take CJ A cases compared to those taking 
cases before the strike. Undisputed testimony as well as the 
records of the office responsible for administering the CJ A pro
gram showed that the number of lawyers calling in to volunteer 
for CJA ca~es each day rose substantially the day after the new 
law was enacted (as compared with the period before the strike) 
and more t~an doubled within three weeks. ( C.A. App. 140, 143, 
161, 201-02.) The Court of Appeals acknowledged this, but noted 
that the ra~ increase that drew forth this new entry was substan
tially larger than that ordinarily used by the Justice Department 
in defining markets under the merger guidelines. (Pet. App. 52a.) 
The fact is, however, that those lawyers who bad not previously 
volunteered for CJ A cases on a regular basis could and would do 
so at a higher price. Thus; the only justification for treating legal 
services rendered by CJA lawyers as a distinct market is that none 
of the other 14.000 members of the bar were willing to work for 
.such low wages. This is akin to the suggestion rejected in United 
States Steel Corp. v. Fortner Enterprises, Inc., 429 U.S. 610, 621-22 
(1977) (''Flortner II"), tliat market power could be shown by "a 
willingness Ito provide cheap financing in order to sell expensive 
houses." 

38 In the short term, there were approximately 100-200 CJA 
lawyers who regularly took cases under the D.C. CJA. (Tr. 323, 
326, 378-80, 383 (Robinson); JX 13 at 47-58 (Tr. 66) (Koskoff) .) 
At the time of the hearing, approximately 14,000 active members 
of the D.C. Bar were engaged in private practice. (C.A. App. 121 
(Carter), 375 (Isbell) .) Over 1,500 members belonged to the sec
tion of the bar dealing with civil litigation. (C.A. App. 375.) Ap
proximately 500 private attorneys engaged in an active civil practice 
on a regular basis in Superior Court, and numerous others prac
ticed there less frequently. (C.A. App. 337-39 ;· 122 (Carter).) 
Almost 600 attorneys belonged to Division 5 of the D.C. Bar, the 
section dealing with criminal law and individual rights. (C.A. App. 
375.) Because of turnover, many lawyers in the District had prior 
government criminal experience in the 180-185 lawyer U.S. At-

. torney's office, tlie 50-laW}'er PDS, the Criminal Division of the 
Department of Justice, or the Corporation Counsel's office. (C.A. 



49 

ticular the court below erred in its conclusion that the 
Superi~r Court's power to appoint any of the 1-1,00? ac
tive members of the D.C. Bar-including the strikers 
themselves-was not dispositive beca.a.::e, according to the 
Court of Appeals, "a group that engages in a supply
disrupting boycott against the go-rernment should not or
dinarily be permitted to defend agallb'"t an antitrust snit 
on the ground that the go\""eroment failed to u_:;e its extra
ordinary powers to relieve the economic pressure they had 
brought against it." (Pet. App. 52a.) The power of the 
court to appoint, persuade, or request was unqu~-tionably 
a part of the "context" of the strike that Allied Tube en
joins a court to consider in a case having elements of peti
tioning: it was known to the lawyers when they embarked 
on the strike, recognizing that the court could easily break 
it; it was known to Respondent Koskoff, who took a ca.;;e 
at a judge's request but refused compensation; and it 
was known to the numerous lawyers not regularly in
volved in CJ A practice who would, according to the un
contradicted testimony, have accepted CJ A cases had 
they been asked. ( C.A. App. 451-52, 229-30 {Koskoff), 
310 (Pickering), 315-18 (Colbert), 330, 332-33 (Rill), 

App. 121 (Carter); 1ee abo C..A. App. 334-37. ~85-87; Tr. 1osa 
(Pickering).) 

Many of these lawyers would have volunteered to take CJA ea.!d 
during the strike if they had been asked-which they were DC'Jt... 
(C.A. App. 317-18, 331-33, 341-4.2, 371-72.) Virtually all of thml 
would have taken cases had they been ordered t.o do so by the 
court (C.A. App. 318, 332-33, 34Z 373)--a. ind~ would the 
CJA lawyers themselves. (C..A. App. 4.52; ef. C..A. App .. 229-3(t) 
These lawyers, even those without prior criminal erperience, could 
?ave rend~red effective assistance of coomet_ aided by PDS train. 
mg matenals. (C.A. App. 310..11, 319-2L 34L 386-87.) I~ such 
lawyers have done so in the past under 1inu1ar clrcwmbnus 
(C.A. App. 310-11, 340-4L 373, 375-76. 425-28; RX 5S.z.t (Tr: 
!08):) In 1974, the D.C. court withstood a strike by mfnz ftJ 

ppomtment power for over two months (as compared wfth ~ 
two weeks that the current strike la.sted) befc,re the U.IU8 WU 
resolved .. (C.A. App. 12s...27, 422-29.) 
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342 (Lopa~), 373 (Loftis).) This context should have 
been consid red by the court below, and based on that 
context, the court sl:)ould have remanded with instructions 
to- dismiss. 

CONCLUSION 

. The judgEent of the Court of Appeals should be af
firmed inso ar as it held that Respondents' conduct could 
not be cond mned without a market power determination, 
and rever~d insofar as it failed to require dismissal of 
the case. · . 
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