IN TYE UNITED STA

UNITED STATES OF AMERICA

Y.
BDROWN UNIVERSITY IN PROVIDENCE
IN THE STATE OF RHODE ISLAND
AND PROVIDENCE PLANTATIONS;
THE TRUSTEES OF COLUMBIA
UNIVERBITY IN THE CITY OF
NEW YORK;
CORNELL UNIVERSITY;

THE TRUSTEES OF DARTMOUTH
COLLEGE;

PRESIDENT AND FELLOWS OF HARVARD
COLLEGE, MASSACHUSETTS;

MASSACHUSETTS INSTITUTE OF
TECHNOLOGY ;

THE TRUSTEES OF PRINCETON
UNIVERBITY;

THE TRUSTBES OF THE UNIVERSITY
OF PENNSYLVANIA; and

YALE UNIVERSITY

RECISION AND ORDER

BECHTLE, CH. J.

TES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNBYLVANIA
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CIVIL ACTION

No.

I. INTRORUCTION

The United States brought the instant action after a

two-year investigation of the financial
colleges and universities across the country.

verified complaint, the government alleged that the above-
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aid programs of various

In its one-count

capticned defendants unlawfully conspired to restrain trade in
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violation of § 1 of the Sherman Act, 15 U.s.C. § 1 (1990), by
collectively determining the amount ¢f financial asgistance
awarded to students. The court entered final judgment against
all defendants, with thair consent, except for Massachusetts
Institute of Technology which decided to defand againgt the
charges. After a non=jury trial, the court renders the following
decision:
1I. ZIMDINGS OF ¥acT

1. Defendant, Massachusetts Institute of Technology
("MIT"), is a non=profit institution of higher education. MIT is
incorporated under the laws of Massachusetts.

2. According to its charter, granted in 1861, MIT was
incorporated:

(f]or the purpose of instituting ang maintaining a

scciety of arts, a museum of arts, and a school ot

industrial science, and aiding generally, by suitable

neans, the advancement, development and practjcal

application of science in connection with arts,

agriculture, manufactures and commerce o e e

3. MIT is governed by the MIT Corporation, over which
the Chairman presides, and an Executive Conmittae. The MIT
corperation is ‘comprised of 70 elected volunteer nenbers,
including distinguished leaders in science, engineering,
industry, education and public service, and eight ex officio
menbers. The Governor of Massachusetts, the Chier Justice of the
Massachusetts Supreme Judicial Court, and the Massachusattsg
Commissioner of Education are all ex officioc members of the MIT

Corporation.



4. The Executive Committee is comprised of ten
menbers. Seven of those are drawn from the 70 slected volunteer
board membars and the other three are the Chairman, President and
Treasurer of MIT. The Executive Committee is responsible for the
oversight of MIT'g opsrations,

S. MIT's operating budget is approximately $1.1
billion. MIT maintains an endowment of approximately $1.5
billion (which consistently r;nks among the ten largest in the
nation) and receives tuition payments and other income of
approximately $158 million.

6. MIT offers undergraduate and graduate prograns.
MIT's educational programs are provided through five schools,
engineering, sciencs, architecture and planning, management, and
humanities and social science.

7. Each year MIT receives several thousand
applications, including-many from students who are not
Massachusetts residents, some of whonm ultimately enroll at MIT.
Many applicatiens for admission are transported to MIT from other
states. MIT receives money, including charitable donations and
non-refundablo.application fees, from out-of-gtats residents.

8. The Ivy League is an organization made up of eight
institutions of higher education. The eight Ivy League schools
are Brown University, Columbia University, Cornell University,
Dartmacuth College, Harvard University, Princston University, the

University of Pennsylvania, and Yale University.



. MIT and the Ivy League schools are included anong
the group of elite higher education institutions in the country,
MIT and the Ivy League schools comprise the Ivy Overlap Group.

10. MIT has alsc been an associate member of the
Pentagonal/sistars Overlap Group, which included the five
"Pentagonal® schools (Amherst, Willianms, Wesleyan, Bowdoin, and
Dartmouth), the "“Seven Sisters"™ gchools (Barnard, Bryn Mawr,
Mount Holycke, Radcliffe, Smith, vassar, and Wellesely) and four
other schools (Colby, Middlebury, Trinity, and Tufte).

MIT'S ADMISSION PRACTICES AND POLICIES

11. Each year MIT receives between six and seven
thousand applications frem Prospective students. Approximately
2,000 students are admitted, approximately 1,100 of whom
ultimately enroll. -

12. In deciding whether to admit applicante, MIT
evaluates the applicants' grades, class rank, performance on
scholastic aptitude and achievement tests, the quality of their
high school academic Program, and personal accomplishments,

13, .MIT seexs to adnit vary able students. For
example, in the 1991-92 acadenic year, 259 of the 880 MIT
freshmen who had high school ranks were ciasl valedictorians, and
83% were in the top 5% of their high school classes. of that
sane MIT entering class, 30% had math SAT 8cores above 750 (out
of a posgidhle 800) and 80% had math BCCres over 700. The average

math SAT score for the 1992~1993 freshmen class wvas 738.
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14. MIT's principal competitors for "high quality®
undergraduate students are Harvard, Princetoen, Stanford, ana
Yale.

15. For the 1991-92 acadenic year, the undergraduate
enrclliment was approximately 4,400 students.

16. MIT regularly conducts reply studies of its
admitted students. In 1988, 82% of all students adnitted to MIT
attended MIT, another Ivy Overlap Group school, or Stanford.
Bighty-eight parcent of students admitted to MIT considered to be
the "highest achievers® enrolled in these schoolsg.

17. MIT employs a "need-blind admigsions* gystem.
Under this system, all admission decisions are based entirely on
an applicant's merit, without any regard to the applicant's
financial circumstances or ability to pay.

18. It is also MIT's policy to meet tha full financial
aid needs of attending students. when available rssources do not
meet students' financial need, MIT subsidizes the balance through
additional assistance in the form of institutional grants.

19. MIT's policies of need-blind admissions and need-
based aid have allowed many students to attend MIT who, for a
lack of financial resources, otherwise would not have been able
to attend.

20. TFor the 1991~-92 academic year, approximately 44%
of the undergraduate enrollmant were from American minority

groups. By contrast, three decades ago, little more than 3% or



4% of MIT's undergraduate student body were from Axerican
minority groups.
2l. For the 1991-52 academic year, 57% of students

attending MIT received financial aid from MIT.

THE FINANCIAL AID PROCESS

22, Under the federal financial aid program, students
and their familiea are expscted to use their combined assets in
order to finance the student’s college education. See 20 U.s.cC.
§§ 1078(a)(2) and 1087mm {1989).

23. When family asmets are insufficient to mest
college expenses, ths student becones eligible for federal loans
or loan guarantses. See 20 U.8.c. § 1078(a)(2), 1087xk and
1087mnm,

24. 1In order to qualify for federally funded financial
aid, students and t?eir families must disclose financial
inforrmation by completing the College Scholarship Service's
("Css") Financial A1d Porm ("FAF").

¢5. CS8 is a branch of the College Board's Educational
Testing service. €8S functions as the principal processor for
financial aid programs in the United States.

26. €S8 collects financial inZormation from aid
applicants, processes that information using a standardized
formula, and distributes that information to participating
institutions. MNore than 2,000 colleges and univergities rely on

CSS for processing financial aid data.
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27. The FAF solicits detailed information concerning
the income and assets of financial aid applicants. This
information includes the adjusted gross income of the student and
his or her parents from the Previous year's federal income tax
return, the number of dependents, the numbar of family members
enrolled in private ¢lenmentary, secondary and post-secondary
institutions, and the net assets of the student and the parents.

28. CBS processes the information on the FAF and sends
the data to the United States Department of Education, which
makes the initial calculation of each aid applicant's expacted
"family contribution.®

29. The family contribution is the amount which the
student and his or her family may be reasonably sxpectsd to
contribute towards his or her educaticnal expsnses for one year,
See 20 U.5.C. § 1087mm. The farily contribution comprised of two
parts: the parent contribution and tha student contribution.

30. The gepartnent of Education sends its family
centributicon determination back to CSS. CSS then incorporates
the data Into its rinancial Aid Form Needs Analysis Report
("FAFNAR"). CSS sends the FAFNAR to the applicant and each
school to which the applicant has applied.

31. Presently, the Department of Education determines
family contribution by using the “Congressional Methodology, *
which is the needs analysis methodology required by the Higher
Education Amendments of 1986 for the avarding of federally-funded



or federally-guaranteed financial aid. sg¢e 20 U.5.C. § 1087nn,
et seq.

32. Federal financial aid policy aims to ensure that
similarly situated students are treated the same regardless of
which {nstitution, or aid officer within that institutioen,
reviews their applications, and that students with less financial
need do not receive more aid than those students with more
financial need.

33. The Congressional Methodology becanme e¢ffective for
the 1988-89 acadenmic year. Prior tc the enactment of the
Congreesional Methodology, ¢SS determined fanmily contribution by
applying the "Uniform Methodology," which was approved by the
Department of Education as an acceptable methodeology for
distributing federal financial aid funds.

34. Under the Congressional Methodology, a school nay
sither increase or decrease the Department of Education's family
contribution determination by that school's using its
"profesaional judgment . »

358, A school is permitted to use its professional
judgment when "special Ccircumstances" exist. Professional
judgment may be used On a case-by-case basis only; schools may
not consider special circumstances that exist among a class of
students. See 20 U.8.cC. § 1087¢tt.

36, Professional judgment could be used, for example,
it an institution's financial aid officer concluded that there

was a significant change in the financial condition of a fanmily,
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or if the cost for room and board turned out to be higher than
was previously estimated.

37. Guidelines do not exist for the use of
professicnal judgment. Various colleges may choose to apply
professional judgment in different ways and under difforent
circumstances. as a Tesult, through the use of professional
judgment, different schools may end up with divergent family
contribution determinations with respect to tha same applicant
even though both schools used the Congressional Methodology.

38. The Department of Bducation recommands that
profeesional judgment be used sparingly,

39. In addition to the intormation provided to css,
individual achools may require applicants to provide additional
financial information,

40. MIT requires its spplicants to complete ths MIT
Financial Aid Applicatién and subnit copies of the applicants’
and their parenta’' latest federal tax returns. 1In cases where
the applicanta' parents are divorced Oor separated, MIT reguires
the completion of a Divorced/separated Parent's Btatemeant.

41. .MIT determines a student's "financial need" by
subtracting its family contribution determination from the
applicant's "atudent budget."

42. The student budget includes tuition, room and
board, and other axpenses such as books, materials, and travel.

43. MIT's current student budget is approximately

$25,000.



44. Thers ars two types of financial aid: grants and
self-halp.

45. Grants are financial assistance which the
recipient is net required to repay.

46. Self-help is assistance in the form of loans or
schocl-year amployment opportunities. Each institution maintains
its own melf-help "level," which is the minimum amount all
students are expected to provide themselves. Avards of self-help
alone satisfy the demonatrated financial need of fewer than 9% of
all aid recipients at MIT.

47. MIT's standard self-help lavel for the 1991=-92
academic year was $6,100,

48. Students whose need exceeds the self-help levaels
require additional assistance. Approximately 91% of MIT aid
recipients receive this additional assistance in the form of
grants.

49. If a student receives any federal need-based aid,
he or she may not receive additional aid from an institution
which would exceed his or her need as calculated under the
Congressional ﬁothodoloqy. Such aid is considered an
“overaward, "

50. If a student receives one dollar from a federal
heed-basad aid pregram, all financial aid funds provided to that

student must be awarded on the basis of need.
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OVERLAP PROCRSS

51. The Ivy Overlap Group was created in 1958 by MIT
and the Ivy League schools. The purpose of the Ivy Overlap Group
is set forth in the Manual of the Council of Ivy League

Presidents ("Manual").

52. Under the caption "Financial Ald policies and
procedures,” the Manual gtatas the following:

1. Menmber institutions agree that the primary purpcse
of a college financial aid program for alil
students is to provide financial assistance to
Students who without such aid would be unable to
attend that institution. Financial aid should
only be awarded after it is determined that family
rapources are inadequate to maet the student'g
educational expenses, and such aid should not
exceed the differsance between educational expsnses
and family rescurces. MIT is considered a mesmber
of the Ivy Group for Purpcses of these rules.

2. Ivy Group institutions follow the common policy
that any financial aid shall be awarded soclely on
the basis of demonstrated need. Moreover, in
order to insure that firancial awvards to commonly
admitted candidates are reasonably comparable, all
Ivy Group institutions will share financial
information concerning admitted candidates in an
annual "Ivy Overlap" meating just prioer to the
nid-April common notification dats. The purpose
of the compare agreement is to neutralize the
effect of financial aid sc that a student nay
.Choose among Ivy Group institutions for non-
financial reascns.

a. Fanily contributions shall be conpared and
adjusted if necessary so that, as a general
rule, families will be asked to pay
approximately the same amount regardless of
the Ivy Group institution they choose to
attend. As a result, total financial need
should differ by the approximate amount that
costs at the respective institutions daiffer.
Also, subject to variations in individual
inatitutional financial aid policy, there is
a further goal of establishing a balance

1l



between scholarship and self-help that is
roughly comparable.

b. Member institutions shall continue to compare
late awards and adjustment to awards atter
the formal overlap session until the student
decides which college he or she will attend.

3. $o that the process of comparing financial aid

awards among member institutions can be

facilitated, Ivy Group financial aid directors
shall meet ap hecessary to agrse on the basic

Principles of a financial heeds analysis systenm.

In particular they shall agres on a commen system

for measuring parental ability to pay and also

seek to reduce differencas in the other slements
of needs analysis such as: contributions from
student assete and benefits, summer savings
éxpectations, travel allowances, and adjustments
for use of ocutside scholarships,

(Manual at X-30=31) (emphasis added) .

53. There were three main features of the Ivy Overlap
process: all member institutions agreed to (1) award financial
aid sclely on the basis of applicants' demonstrated financial
need, and not on the basis of academic or athletic ability; (2)
jointly develop and, apply a uniform needs analysis formula for
assessing applicants' expected family contribution; and (3)
jointly determine and apply the family contribution
dezerminations.of commonly admitted students on a case-by-case
basis.

54. The Ivy Overlap Group met approximately four times
eack year,

55. At the "Winter Meeting, " usually held in New York
City, the participants agreed upon the needs analysis methodology
which the Ivy Overlap Group schools would erploy in calculating
fanily contribution for the next adnitting class.

12



36. The participants attempted to establigh the
principles upon which need-assessment practices might be based
and professional judgment might be exercised.

57. The agreed-upen principles of needs analysis were
called the IVy Needs Analysis Agreements. The Ivy methodology
differed from the Congressional Methodology in significant
respects.

58. The most meaningful dspartures from the
Congreasional Methodology concearned the apportionment of income
when more than one child was attending college, the traeatment of
capital lossss, depreciation losses, and losses from sacondary
businesses, and, in the case of divorced or separated parents,
the treatment of assets of the non=custodial parent.

59. When more than cne child in a family is attending
colleje, the Congressicnal Methodology evenly apportions the
rarental contribution; for example, if two children in one family
are attending college, half the parental contribution would be
attributed to each child. By contrast, the Ivy methodology
apportioned the family contribution for multiple siblings based
on the cost of the colleges the children were attending. The
more a college cost, the greater part of the family contribution
would be attributed to the student attending that college.

60. The Congressional Methodology subtracts from
income the losses reportaed on parents' tax returns. The Ivy
Overlap Group schools did not subtract these losses in

calculating incoms to determine family contribution.

13
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6l. In the event a student's parents were divorced or
separated, the Congressional Methodology expects a contribution
from the custodial parents only. The 1vy Overlap Group schools
considered the income cf the non-custodial parent.

€2. MIT followed the Ivy Needs Analysis Agreements and
used the Ivy nethodology, with certain exXceptions, These
éxceptions included the treatment of graduate student expenses,
private schooling sexpenses, and certain student assets.

63. The Congressional Methodology expects that 6% of
the parenta' assets and 35% of the students' assets would be used
for education. Apparently, upon the advice of financial
planners, the parents of many aid applicants transfer most of the
student's assets to the parents' accounts. MIT has observed that
needy families do not avail themsolves of this practice., with
respect to needy families, if MIT finds than an inordinate amount
of money is held in the student's name, it assigns a portion of
this money to the parents' accounts. Further, unlike the other
Ivy Overlap schools, MIT does not require a minimum parental
contribution frem certain very poor families.

64. At the annual "Spring Meeting," usually held in
Wellesley, Massachusetts, the Ivy Overlap Group Agreed upon the
Amount of the family contribution of conmonly admitted aid
applicants.

65. Prior to the Spring Meeting, financial aid
officers at aach schosl would personally review each financial

aid application and deternine independently the applicant's

14
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expected family contribution using the CSS family contribution
determnination, the Ivy nethodology, and the school's professional
judgment.

§6. In preparation for the Spring Meeting, each
institution compiled and then transmitted data concerning aid
applicants to Student Aid Services, which is a private data
precessing company.

67. Student Aild s.?vicas used this data to prepare
three separate "rosters.™

68. The "master roster" comprised all aid applicants
who had been admitted to an Ivy Overlap Group school.

€9. The "bilateral roster" comprised thoge aid
applicants who were admitted to two Ivy Overlap Group &chools.

70. The "multilateral roster" comprised aid applicants
who were admitted to three or more ivy Overlap Greoup schools.

71. Por oach-applicant, the rosters listed each
school's astudent budget, pProposed student and parent
contribution, self-help levels, and grant awards.

72. The Spring Meeting lasted two days. The
nultilateral meetings were chaired by a “driver," who called out
each applicant's name and the schools which had admitted that
applicant. The schools would then compare their own separately
calculated family contribution figures with the other admitting
schocls! figures for that applicant.

73. More often than not, the family contribution

deterninations made by the various schools prior to the Spring

15



Meeting were similar. The similarity resulted from the fact
that, for the most part, each school used the identical nesds
analyeis formuls.

74. Family contribution differences of less than $500
were understood to be closse enough not to warrant any discussion
aimed at arriving at a ccmmon figure.

75. Where there were significant differences (in
excess of $500), the schools Qould either agree upon a comaon
figure or agree to meet sonewhere at or near the niddle of the
divergent figures. Each instjitution adopted and used these
&gresd-upon family contribution determinations in naking their
financial aid awards, and oxpected the other institutions to do
likewise.

76. Due to time limitations at the Spring Meeting and
the volume of cross-admitted students, the schools spent no more
than a few minutes discusaing divergent pre-mesting family
contribution figures for individual students. During those faw
minutes allocated to individual aid applicants, the schools could
not and did not make a genuine and concerted effort tc assess
accurately the-aid applicant's actual financial circumstances,
notwithstanding the expressed purpose of the Spring Meeting which
was to utilize the combined expertise of the schools' financial
aid staffs in order to arrive at the correct family contribution
figure. The family contribution figures which wWere sventually
agreed upon at the Spring Meeting were more a result of

compromise and expediency than a genuine effort, as MIT

16



contends, to “get it right.w

77. As a result of the use of a common needs-anaiysis
formula and the Spring Mseting, aid applicants and their families
would pay the same amount regardless of which lIvy Overlap Group
institution the student decided to attend.

78. Rarely did the participating schools fail to reach
4n agreement on the amount of the fanily contribution for
individual students. |

7. The Ivy Overlap Group schools also participated in
a '"post-overlap" process. The objective of tha post-overlap
process remained the sape.

80. The post-overlap process involved students who
"appealed" the family contribution determination that rasulted
from the Spring Meeting, students whose applications were
incomplete at the time of the Spring Meeting, and students who
were admitted from the wait list too late to be included in the
Spring Meating.

€1. An Overlap II meeting was usually held to discusa
aid applicants within the above categories who ware admitted to
three or more ivy Overlap Group schools.

82. Aid applicants admittad to two Ivy Overlap Group
schools were discussed by telephcne or electronic "Bitnet"
communication between the two schools.

83. The family contribution determinations, once

agreed upon by the Ivy Overlap Group, remained in full force and

17



effect until the student selected a school or a new agresment was
reached betwsen or among the affscted schools.

84. Although the Ivy Overlap Group agresd upon the
amount of the expected family contribution of aid applicants, the
composition of individual aid packages was determined
independently among the member institutions,

8s. The Ivy Overlap Group also agreed not to provide
merit aid to any applicant. |

86. Merit aid is aid which is awarded on the basis or
a student's personal virtues, such as academic achieveanent,
athletic ability, musical talent, .or past participation in
extracurricular activitiaes, irrespective of financial
circumatances.,

87. The Ivy Overlap Group awards aid solely on the
basie of students' financial need. Students who have not
demonstrated the need for financial assistance are not awarded
aid. ¢

88. Although witnesses on behalf of MIT testified at
trial that the Ivy Overlap Group did not conceal its activities
from the publié or student-applicants and their familieg, the
member schools made no effort to publicize the existence, purpose
and effect of the Ivy Overlap Agreements.

89. For example, MIT's application brochure provided a
Step-by-step explanation of the financial aid application and
avard process. The brochure made no msntion of the role which

the Ivy Overlap Group played in that process even though Overlap

18
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is a standard and integral feature of the financial aid award
process. Presumably, students admitted to mors than one Ivy
Overlap Group schocl were not aware that their sxpected family
contribution was determined as a result of an arrangemant by and
bstween the Ivy Overlap Group schools.

9C. The only other institution of higher education
that provided the Ivy Overlap Group with any meaningful
cozpetition for students was Stanrord. The Ivy Overlap Group
schools attempted to recruit Stanford into the group for fear
that stanford was luring high ~aliber students with merit
scholarships and larger aid awards. Stanford refused the
{nvitation upon its belief that Overlap violated the antitrust

laws,

ENFORCEMENT OF OVERLAP

91. All Ivy Overlap Group schools recognized that a
failure to comply wfth the Ivy Overlap Agrsements could result in
severe sanctions from the other institutions. Conseguently,
“cheating" was rare.

92. .Tho few instances where an Ivy Overlap Group
member violated the provisions of the Ivy Overlap Agreements
provoked strong complaints from the other Ivy Overlap Group
menbers.

93. In October 1988, Princeton began awarding $1,000
"research grants" to highly qualified undergraduates without

regard toc need., The other Ivy Overlap Group institutions viewed

19
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these avards as a form of merit scholarships which could entice
students to attend Princeton and believed that the awards
violated the spirit, if not the letter, of the Ivy Overlap
Agreements. As a result of a series of complaints, Princeton

agreed to abandon the awards.

I1I. DISCUSAION AND CONCLUSIONS OF Law!

1. 6&oon after the trial wvas completed Congress passed the Higher
Education Amendments of 1892. Pub. L. No. 102-32%, 106 stat. 448
(1992). BSection 1544 of the Anendments makes lawful, for a two
year period, certain Ivy Overlap Group activity which is the
subject of this civil action. Sectien 1544 states in its
entiraty:

(a) BEffect on Pending Cases Prohibited.
Nothing in this section shall in any wvay be
construed to affect any antitrust litigation
pending on the date of enactmant of this Act.
(b) In General. Except as provided in
subsections (a), (c), and (e), institutions
of higher education may =--

(1) voluntarily agree with any

other institution of higher

sducation to award financial aid

not awarded under the Higher

Education Act of 1565 to students

attending those institutions only

on the basis of demonstrated

financial need for such aid; and

(2) discuss and voluntarily adopt

defined principles of professional

-judgment for detarnining student

financial need for aid not awarded

under the Migher Educaticn Act of

1965,
(¢) Exception. Institutions of higher
education shall not discuss or agree with
sach other on the prospective financial aid
award to a specific common applicant for
financial aid.
(d) Related Matter. No inferance of unlawful
contract, combination, or conspiracy shall be
drawn froz the fact that institutions of
higher education engagae in conduct authorized
by this section.

(cantinu.d» . )

20



- ~.ee

[ 7]
v
u

- B R T "I off o PR O &4

CONMERCE

MIT coentends, as a threshold matter, that the vy
Overlap Group is not susceptible to antitrust scrutiny becauss
its activities did not constitute trade or commerce. Section 1
of the sherman Act proscribes "[e]very contract, combination in
the form of trust or otherwise, or conspiracy, in restraint of
trade or commerce among ths several states , ., ., v 1% U.s.c.
§ 1 (1990). It has become nxiouatic that not every combination
or conspiracy in restraint of trade Oor commerce is violative of
the Sherman Act. For one thing, the sherman Act, by its terns,
only applies to contracts which Testrain interstate trade or
commerce,? Yet, not all conspiracies tnat affect interstate
ccmmerce are unlawful. The Suprene Court has noted that the Act
was aimed at combinations and conspiracies which have commercial
objectives and rarely is it applied to organizations or

activities which are non-commercial in nature. Klor's, Inc. v,

1. (...continued)

(e) Sunset provision. This section shall

expire on September 30, 1994.
Due to the Effect on Pending cases Prohibition clause and the
fact that the statute is limited in duration, the court will
issue its opinion without regard to these provisions.

2. The existence of interstate commerce is both a jurisdictional
requirement and an element of the substantive offense. Cardio-
Medical Asgsoc., Ltd. v. Croger-Chester Medical Center, 721 F.2d
68, 71 (3d Cir. 1983). MIT concedes that the activities
challenged in this case are sufficiently interstate in nature.
MIT sends brochures and applications to prospective students in
every state and admits many non-Massachusetts residents., 1In
addition, MIT receives charitable contributions from individuals
and corporations from around the country. Accordingly, the court
will not address this issue.

21
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Broadway-Hals Stores, Inc., 359 U.S. 207, 213 n.7, 79 s.ct. 705,
710 (19%9).

MIT endeavors to except the Overlap process from
antitrust liability based on the assertion that it solely
implicated hon-commercial aspects of higher education. According
to MIT, Overlap had a non~commercial impact, was not commercially
metivated, and was revenue neutral. MIT pertrays Overlap's
function as the "charitable" component of higher education, which
was geared to advancing educational access and socio-~economic
diversity and maximizing the effective use of privately donated
funds. MIT contends that Congress did not intend to subject the
charitable functions of nonprofit entities to the proscriptions
of the Sherman Act.?

MIT relies heavily on Narjorie wWebster Junior College
V. Middle States Ass'n of Colleges and Secondary schools, 432
F.24 650 (D.C. Cir. 1970). The Middle States Association of
Colleges and Secondary Schools, Inc. ("Middle States”) is a
nonprofit educational corporation which promotes quality in
sacondary schools and institutions of higher education in a
particular gnoéraphical area. Chief among its functions is that
°f accrediting member institutions and those applying for

néenbership. 1In 1966, Marjorie Webster Junior College, Inc., a

3. MIT's status as a nonprofit corporatien, on its ocwn, does not
shield its conduct from the Sherman Act. See American Soc'y ot
Mechanical Engineers, Inc. v. Hydrolevel Corp., 456 U.S. 556,
577, 102 s.ct. 1935, 1948 (1982) ("[(I]t is beyond debats that
nonprofit organigzations can be held liable under the antitrust
laws."),
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proprietary junior Cellege for women locatsd in Washington, D.C.,
applied for membership with Middle States. Middle States refused
the application because Marjorie Webster was hot “"a nonprofit
organization with a governing board repressnting the public
interest." Marjoris Webster brought suit to compel Midd.e States

to consider i{ts application for nembership without regard to its

propristary character.

The District of Columbia Circuit Court of Appeals held
that the activities of Middle States were non-comnercial in
nature and, as such, did not fall within the ambit of tha Sherman
Act. The court stated:

(T]he proscriptions of the Sherman Act werse
"tailored * * + for the business world," not
for the non-commercial aspects of the liberal
arts and the learned professions. In these
contaxts, an incidental restraint on trade,
absent an intent or purpose to affeot the
commercial aspects of the profession, is not
sufficient to warrant application of the
antitrust laws.

432 F.2d at 654 (footnotes omitted). The court went on to note
the historical reluctance of congress to exercise control in
educational matters but added this disclaimer:

We need not suggest this reluctance [to control
educaticnal matters) is of such depth as to immunize
any conceivable activity of appellant from regulation
under the antitrust laws. It is possible to conceive
of restrictions on eligibility for accreditation that
could have little other than a commercial motive; and
as such, antitrust policy woula presumably be applied.
Absent such motives, however, the process of
accreditation is an activity distinct from the sphere
of commerce; it goes rather to the heart of the concept
of education itsalef.
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432 F.2d at 654-55, This passage insinuatss that the Sherman Act
does not encompass restraints which operate in traditionally non-
commercial domains, irrespective of their effects, unless the
restrainte were commercially motivated.¢ The Supreme Court
rejected this "motivation" Tsquirement and casted doubt on the
breadth of Harjori; Webster in Goldrfarb v. Virginia State Bar,
421 U.8. 773, 95 S.Ct. 2004 (1975).

In Goldrarb, the Court rejected defendant's atteapt to
carve out a learned profession exemption from the Sherman Act and
held that a minimun fee schedule Published by a county bar
association and enforced by the Virginia state Bar violated § 1.
The Court atated that “[tlhe nature of an occupation, standing
alone, does not provide sanctuary from the Sherman Act . . . ner
is the public-service aspect of professional practice controlling
in determining whether § 1 includes profesaions.” 421 U.S. at
787, 95 S.Ct. at 2013. The Court explained that in drafting the
Sherman Act, Congress intended to strike as broadly as {t could.
Thus, to recognize exceptions for entire categories of

professions would confliot with Congress' intent.® Since

4. Presumably, however, under Marjorie Webster, once a court
finds that such a restraint was compercially motivated, the court
would examine the restraint's reasonableness and sffects,
irrespective of motivation. See Association for Intercollegiate
Athletics for Women v. National Collegiate Athletic Ass’'n, 735
F.2d4 577, 583 n.6 (D.C. cir. 1984),

5. The Court did specify, however, that distinctions between
businesses and professions are meaningful in other contexts,
particularly when evaluating whether a particular restraint is
lawful. See discussion of Goldfarb, infra.
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Goldfarb, the Supreme Court has continually brought within the
purview of the Sherman Act restraints involving traditionally
"non-business” areas. See F.T.C. v. Indiana Fed'n of Dentists,
476 U.S. 447, 106 8.Ct. 2009 (1986) (dental assoclation's rules
prohibiting members from submitting x-rays with claims forms);
National Collegiate Athletic Ass'n v. Board of Regents of the
Univ. of Oklahonma, 468 U.S. 85, 104 5.Ct. 2948 (1984) (college
athletic association’'s plan for televising college football
games) ; Hydrolevel, supra {nonprofit trade association's
promulgyation of engineering standards); National Scc. of
Professional Zngineers v. United States, 435 U.S. 679, 98 8.Ct.
1355 (1978) (engineer society's canon of ethics prohibiting
nembers from subnitting competitive bids).

The court falls to see why the rationale of Goldfarb
and its progeny with respect to learned professions should not
apply with equal force tc the field of sducation. The court does
not mean to suggest! that aspects of education which could have no
conceivable commercial impact or effect would be subject to
antitrust scrutiny. On the other hand, the court cannot ignore
Golararb's adﬁonition that profession-wide exsmptions should be
granted warily. Until the Supreme Court or Congress declare
otherwise, the court will adhers to the rule that when an
activity is commercial in nature, it falls under the aegis of the
Sherman Act, regardless of the setting in which it takes place.

That MIT is a significant commercial entity is beyond

peradventure. The magnitude of MIT's sconoemic activity is
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certainly far greatsr than that of the vast majority of
businesses. NMIT has an operating budget of approximately $1.1
billien and an sndowment of $1.5 billion. MIT's annual revenues
from tuition, room and bocard charges are approximately $200
mnillion.

MIT provides educational services to its students,
for which they pay significant sums of money. The exchange of
money for services is “'comm;rce' in the most common usage of
that word." Goldfarb, 421 U.S. at 787-88, 95 8.Ct. at 2013. By
agreeing upon aid applicants' families' expected financial
contribution, the Ivy Overlap Group schools were setting the
price ajd applicants and their families would pay for educational
services. The court can concelve of few aspects of higher
sducation that are more commercial than the price charged to
students.

MIT's attempt to disassociate the Overlap process from
the commercial aspects of higher education is pure scophistry.
Although MIT characterizes its financial aid as "charity,” in
essence, MIT provides a "discount” off the price of college
offered to financial aid recipients. PMurther, accepting for the
momnent MIT's assertion that the impetus for instituting Overlap
was to distribute more fairly limited financial resources for
student aid, the means chosan to effectuats this goal, the
elimination of merit scholarships and ensuring that commonly
admitted aid recipients would pay the same regardless of which

institution they decided to attend, is ungusstionably commercial
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in nature. Not only did the effects of Overlap fall within the
"sphere of commerce,” but its existence struck at the heart of

the commercial relationship bstween school and student.

PER SE v. RULE OF REASON

The language of the Sherman Act, taken literally,
encompasses every concelvable contract or combination which
affects commerce and is in r;straint of trade. Arisona v.
Maricopa County Medical Soc., 437 U.S. 332, 342-43, 102 8.Ct.
2466, 2472 (1982). See also Chicago B4d. of Trade v. United
States, 246 U.S. 231, 238, 38 S.Ct. 242, 244 (1918) ("Every
agreerent concerning trade, every regulation of trade, restrains.
Te bind, to restrain, is of their very essence®); United Statss
v. Topco Assocs. Inc., 405 U.S. 596, 606, %2 5.Ct. 1126, 1133
{1972) ("Were § 1 to be read in the narrowest possible way, any
commercial contract could be deexed to violate it."). The
Supreme Court recognized that Congress could not have intended a
literal interpretation of the Act and concluded, drawing on its
legislative history, that only restraints which are
wunreasonabls" are unlawful. Standard 0il Co. v. United States,
221 U.S. 1, 31 §.Ct. 502 (1911). Most types of restraints are
judged by the so-called "Rule of Reason." There are certain
types of restraints, however, which are by their nature so
plainly anticompetitive and are so lacking in redeeming virtue
that they will be declared per se unreasonable and conclusively

presuned illegal without any further analysis. Broadcast Music
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Zne., v. Columbia Broadcasting Sys., Inc., 441 U.8. 1, 8, 9% S.Ct.
1851, 1556 (1979); National Soc. of ProZessional Engineers v.
United States, 435 U.S. 679, 692, 98 s.Ct. 1385, 1365 (1978);
Continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 38, B0, 97
8.Ct. 2549, 2587 (1977); Northern Pacific. Ry. Co. v. United
States, 356 U.8. 1, 5, 78 S8.Ct. 514, 518 (19%58). 1In Northern
Pacific, the Court explained the rationale behind the per se

rules:

This principle of per se unreasonableness not
only makes the type of restraints which are
proscribed by the Sherman Act more certain to
the benefit of everycne concerned, but it
also aveids the necessity for an incredibly
complicatad and prolonged sconomic
investigation into the entire history of the
industry involved, as well as related
industries, in an effort to deternine at
largs whether a particular rastraint has been
unreasonable--an inquiry so often wholly
fruitless whan undertaken.

356 U.s. at 5, 78 S.Ct. at S518.

Horisontal agreements to fix prices have traditicnaily
been subject to the par se rule. In United States v. Socony-
Vacuump ¢©1i1 Co., 310 U.8., 150, 218-223, 60 8.Ct. 811, 842-44
(1940), the Supreme Court reiterated the rule which is still in
full force to&ay:

(Flor over forty years this Court has
consistently and without deviation adhered to
the principle that price-fixing agreements
are unlawful per se under the Sherman
Act . . . .

* & W
Any combination which tampers with price
structures is engaged in an unlawful
activity. Even though the members of the
price=fixing group wers in no positien te
control the market, to the extent that they
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raigsed, lowered, or stabilized prices they

would be directly interfering with the free

play of market forces. The Act places all

such schemas beyond the pale and protects any

degree of interference. Congress has not

left with us the determination of whether or

not particular price-fixing schemes are wise

or unwise, healthy or destructive.

Other types of restraints which the Supreme Court has
declared ag per se unreasonable include tying arrangements,
Jefferson Parish Hospital District No. 2 v. Hyde, 466 U.5. 2, 104
s.Ct. 1551 (1984), vertical price fixing agresments, United
States v. Parke, Davis & Co., 362 U.Ss. 29, B0 S8.Ct., 503 (1960),
horizontal territory restrictions, Topco Associates, supra, and
certain group boycotts, United States v. General Motors Corp.,
184 U.S. 127, 86 8.Ct. 1321 (1966); Xlor's, Inc., v. Broadway-lale
stores, Inc., 35% U.8. 207, 79 §.Ct. 705 (195%).

Merely because a certain practice bears a label which
falls within the categories of restraints declared to be per se
unreascnable does not mean a court must reflexively condemn that
practice to per se treatment. In Broadcast Music, the Suprame
Court refused to apply the per se rule to a system whereby
licensing agencies for composers, writers and publishers received
fees for the issuance of blanket licenses to perform copyrighted
nusical compositions.® The Court reascned that not every

agreement which may be characterized as price fixing in the

6. The court held that the establishment of a price for the
pblanket licenses was an incidental, albeit necessary, consequence
of the creation of the licenses themselves. TFurther, the
licensing system did not place any rastraints on the ability of
copyright ownars to sell their compositions.
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literal sense is the type of restraint to which the per se rule
is meant to apply. The Court stated:

AS generally used in the antitrust fieldq,
"price fixing” is a shorthand way of
describing certain categories of businessg
behavior t¢ which the per se rule has been
held applicable. The Court ©f Appeal's
literal approach does not alone establish
that this particular practice is one of those
types or that it is "plainly anticompetitive"
and very likely without "redeeming virtue."
Literalness is overly simplistic and often
overbroad. When two partnars set the price
of their goods or services they are literally
"price fixing,” but they are not per se in
viclation of the Sherman Act. . + » Thus,
it is necessary to characterize the
challenged conduct as falling within or
without that category of bshavior to which we
apply the label "per se price fixing." That
will often, but not always, be a simple
matter.

441 U.8, at 10, 99 8.Ct. at 15%7 (citations onitted). See e.g.
National Collegiate Athletic Ass'n v. Board of Regents of the
Univ. of Oklahoma, 468 U.S. 85, 104 s.cCt, 2948 (1984)
(inapp:ppriato to aPply per se rule because horizontal restraints
on competition are essential if product is to be available at
all).

In Goldfarb, the 8upreme Court cautioned against
applying rigid, inflexible rules to restraints which occupy "“non-
business" settings. The Court characterized as price fixing a
state bar minimum fee schedule for legal services but nonetheless
scrutinized the practice under the Rule of Reason. 1In what since
has become a widely discussed footnote, the Court remarked:

The fact that a restraint operates upon a

profession as distinguished from a business

is, o2 course, relevant in determining
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whether that particular rastraint violates

the Sherman Act. It would be unrealistic to

view the practice of professions as

interchangeable with other business

activities, and automatically to apply to the

professions antitrust concepts which

originated in other areas. The public

service aspsct, and other features of the

professions, mAY require that a particular

practice, whieh could properly be viewed as a

violation of the Sherman Act in another

context, be treated differently.
412 U.S. at 788 N.17; 95 8.Ct. at 2013. See also Professional
Engineers, supra.

As the above cited footnote from Goldfarb and later
Supreme Court holdings make clear, courts ghould extend
hesitantly the reaches of the Per se rule to non~business
contexts so that at least some attempt is made to ses whether the
way in which the restraint acts upon a profession's particular
characteristics has economic effects which would warrant special
consideration under the Sherman Act.

In Arizon% V. Maricopa County Medical Soc., 457 U.s.
332, 102 s.Ct. 2466 (1982), the Court applied the per se rule in
invalidating a maximum fes schedule for medical services.
Nevertheless, the Court signaled that it was not retreating from
the rationale of Goldfarb:

The price-fixing agreements in this case,

however, are not Premised on public service

or athical norms. The respondents do not

argue, as did the defendants in Goldfarb and

Professicnal Engineers, that the quality of

the professicnal service that their nembers

Provide is enhanced by the price restraints.
Id., 457 at 349, 102 S.cCt. at 2475. The Court stressed that per
8¢ invalidation was proper since the effects of the maximum price
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schedule did not distinguish the Badical profession from any
other provider of goods and services. The policy of applying
reluctantly per se rules to the learned professions was
reaffirmed just a fevw years later. 1In Frc v. Indiana Fed'n of
Dentists, 476 U.s. 447, 106 5.Ct. 2009 (1986), the PFederal Trade
Cormission challenged a dental association regulation which
forbid members to submit X=rays to dental insurers in conjunction
with claims requests. The Court declined to apply the per se
rule on the baais that:

(W)e have been slow to condenn rules adopted

by professional associations as unreasonable

per se . . ., and, in geheral, to extend per

Se analysis to restraints imposed in the

context of business relationships where the

economic impact of certain practices is not

immediately obvious.
Id., 476 U.8. at 459-460, 106 S.Ct. at 2018 (citations omitted).

The court's decision to apply the Rule of Reason does
not stenm from a Teluctance to characterize the Ivy Ovarlap
pProcess as the type of price tixing which is ordinarily per se

urreasonable.”’ These activities amount to more than price

fixing in the literal sense. The Ivy Overlap Group members,

7. The court's refusal to adopt a psr se approach is not based,
a8 MIT urges, upon the lack of axperience &nong courts with
regard to Overlap agrsezents. See Topco Assoclates, 405 U.5, at
607-08, 92 S5.Ct. at 1133 ("It is only after considerable
experience with certain business relationships that courts
classify tham aa per se violations of the Sherman Act®). 2As the
Supreme Court commented in Maricopa, 457 U.S8. at 349 n.1s, 102
S.Ct, at 2475, this argument confuses “the established position
that a new per se rule is not justified until the judiciary
obtaina considerable rule-of-reason experience with the

" (italics in original;
underline added). The challenged conduct in the presant case
involves price fixing, which is hardly a new type of restraint.
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which are horizonta) competitors, agrsed upon the price which aid
applicants and their families would have to pay to attend a
mexber institution to which that student had been accepted.
Further, the Ivy Overlap Group's agrsed-upon ban on merijt
scholarships foreclosed the pPossibility thaﬁ non-aid applicants
could receive a discount based on any type of meritorious
aAchievement. sSee Catalano, ch. V. Target Sales, Inc., 446 U.s,
643, 648, 100 s.Ct. 1925, 1928 (1980) ("[a)n Agreement to
elixinate discounts , , . falls squarely within the traditional
ber se rules against price tixing."). Nevertheless, in the
exercise of caution and in light of the Supreme Court's repeated
counssel againat presumptive invalidation of restraints invelving
profesaional a@sociations, the court will scrutinize the Ivy

Overlap Group under the Rule of Reason.

RULE OF REASON

Application of the Rule of Reagon has changed very
little since Justice Brandeis' explanation in chicago B4, of
Trade v. United States, 246 U.s§. 231, 238, 38 s.cCt. 242, 244
(1918):

The true test of legality is whether the
rastraint is such as nerely reqgulates and
perhaps thereby promotes competition or
whether it is such as Ray suppress or sven
destroy competition. 7o determine that
question the court must ordinarily consider
the facts pesculiar to the business to which
the restraint is applied; its condition
bafore and after the restraint was ixposed;
the nature of the restraint and its effect,
Actual or probable, The history of the
restraint, the evil believed to exist, the
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rsason for adopting the pParticular Tenedy,

the purpcse or end sought to be attained, are

all relevant facts,
In Natiocnal Soc. of Professional Engineers v. United States, 4235
U.8. 679, 689, 98 s.ct. 1355, 1365 (1978), howavor, the Court
emphasized that the Rule of Reason “does hot open the field of
antitrust inquiry to any argument in favor of a challengad
restraint that pay fal) within the realm of reason.” The Proper
inquiry is limited to whether the restraint in question "ig one
that promotes Ccompetition or one that Suppresses competition,"
Id., 435 U.8. at €92, 98 s.ct, at 1365,

The evidence adduced at trial Clearly establighed that
tha awarding of financial incentives in the form of aid by
institutions of higher education is a traditional featurs of
student recruitment. The @vidence also establighed that the
reaceipt of financial incentives in the form of aidg weighs heavily
in a student's and his or her family's doci:ion-making process
with respect to which school to attend.® No Treasonable person
could conclude that the Ivy Overlap Agreements did not suppress

Competition. As a result of the Ivy Overlap Agreenents, the

8. An educational counsslor for NMIT succinctly explained the
relationship betwesn costs and the college selaction process:

(Students) are &lways concerned about aoney.
They are always concerned about woney. They
are typically concernsd less about whether
the curriculun is right for them or not,
That's sort of a second tier kind of a
thinking, people don't get to that while they
Are applying a lot of times.

(N.T. 151s5).
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mexber schools creatad a horizontal restraint which interfered
with the natural functioning of the marketplace by aliminating
#tudents' ability to consider Price diffarences when choosing a
school and by depriving students of the ability to receive
financial incentives which compstition between those schools may
have generatad. Indeed, the member institutions formed the Ivy
Overlap Group for the very purpose of eliminating economic
competition for students. oﬂe need look no further than the
language of the Agreements themselves, which directly proclaimed
the intent to neutralize the effect of financial aid so that a
student may choose arong Ivy Group institutions for reasons other
than cost.

In addition to the eXpress commands of the Ivy Overlap
Agrsements, thers was abundant and uncontroverted svidance that
the fundamental objective of the Ivy Overlap Group was to
elinminate price competition among the member institutions,
Pursuvant to this end, the schools devised a common methodology of
needs analysis, exchanged prospesctive self-help tuition and other
budgetary information, agreed not to award merit scholarships and
compared and adjusted pProposed family contributions at annual
Spring Meetings. Each of these elements served to ensure that
families would pay Approximately the same amount Tegardless of
the Ivy Group institution the student chose to attend.
Consequently, since the school would not compete financially for
studente, the avarding of aid was unresponsive to the demands ot

studants and their families. These agresrnants weres enforced,
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cheating was rare, and the schools even attempted to recruit
Stanford, the only other school which provided any Reaningful
competition for the sine student base, to Participate in the
process.

The actual econemic reparcussions of the Ivy Overlap
Agreements was the subject of much focus at trial, The
government and MIT attempted to demonstrate, both empirically ang
theoretically, the effect thaé Overlap had on the price of

education at the Ivy Overlap Group schools.® Whether or not

9. MIT contends that while econonic theory can predict the
bshavior of a for-profit firm, eince by definition its pPrimary
motivation is profit-maximization, economic theery cannot predict
the conssquences of Cooperative bshavior dxong non=-profit
institutions such ag colleges, since hon-profit educational
institutions have diverse interests, scme of vhich may cenfiict
with the goal of profit-maximization. MIT contends that bagic
econoric theory rejects a pPresumption that bona fide non-profit

The government's expsrt economist, on the other hanq, testifried
that institutions o higher education are motivated to collude,
just as profit-maxidizers are. According to the government's
econonmist, colleges compste for many things such as students,
faculty, and financial support. By minimizing the competition
for students, the schools can increase their revenue ag compared
to costs. Since thase institutions do not distribute profit
anong ownears, the decision-makers can Consuma these increases in
other ways, such as greater travel funds, higher faculty
salarigs, {mproved facilities, etc. According to the
government's sconoxist, the only distinctien betwveen for-prorit
and non-profit entities is the way in which they consume profit-~-
for-profit entities distribute profits anong the owners, while
Non=-profit entities distribute profits within the organization.
This distinction, concludes the government's sxpsrt, has no
significance ecenomically.

Both the government and MIT set out to substantiate their
theories and demonstrate empirically what each beliaved to be the
Propsr relationship between Ivy Overlap Agreemants and the price
of an Overlap institution education, or, phrased dittorcntly,
(oontinuod...)
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Overlap increased or decreased net revenues, to the extent it is
sven capable of being proved with a reasonable degree of economic
certainty, is, nevertheless, not germane to the resolutjon of
this case, nor is the array of studies anqd comparisons the
government subxitted purporting to demonstrate other tangible

anticompetitive effects of Overlap.i® The economigts!

9. (...continued) :

whethar the price for an education rose as a rasult of Overiap.
Both experts agreed that price is Properly defined as average nat
revenue per student, but the similarity in approaches ended
there. The governrent's economist chose to compare the average
net revenue per student of the Ivy Overlap Group schools with the
average net revenue per student of saveral different schools
which he deened to be comparable. MIT's expert conducted a
multiple regression analysis, a method which pernits an economist
to isolate a single variable in a nultiple-variable environment.
only by contrelling for numerous factors which could have an
effect on net pPrice, according to NIT's eéconomist, is it pomsible
to gauge accurately Overlap's effect On net price. To that end,
his study compared over 220 institutions with available data.

Not surprisingly, each economist arrived at very different
conclusions. The government's comparisons showed that the
average net revenue per student for the Ivy Overlap schools was
generally higher than the average net revenue per student for
other comparable achools. The difference, according to the
government's expert,y was economically significant and
dermonstrated that the Overlap process had an effect of raising
the average net rsvenuss of the Ivy Overlap Group gchools. MIT's
regression analysis, on the Other hand, revealed no denmonstrable
statistical effect of Overlap on average net Price per student.
MIT'®e expert concluded, as a result, that the Ivy Overlap schools
did not take in more revenue as a result of Overlap, as it would
have in Overlap's absenc .

10.  The government presented an array of studies and comparisons
purporting to demonstrate tangible anticompetitive effects of
Overlap. The government points out that the Ivy Needs
Methodology taxes a larger amount of income and agsets for the
family contribution deternmination than does the Congressional
Methodology. The effeact of this, according to the government's
economist, is that the agreed~upon financial contributions vas
greater than it would have been had the Ivy Needs Methodology not
bsen employed. The overnment also presented comparisons showing
that the needy and a norities, the two groups NIT asserts are the
(continued...)
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thecretical models and empirical analyses, while Quite
interesting, do no more than distract tre court from the
inescapable tryth that by entering into the ivy Overlap
Agreementa, the merbar institutions purposefully removed, by

10. (...continuod)
direct beneficiarigs of Overlap, had higher family contributions
43 a result of Overlap as well.

Further, the government demonstrated how the Spring Mesting
negatively affected the aconoaic opportunities available to
students. Tha government's economist examined the bilatera)
rosters that MIT had with each of the I League schools for
1988, paying 8pecial attention to handwritten changes that were
nade to the family contribution figures at the Spring Meeting, to
the extant the changes wvere decipherable. He then compared the
average family contribution of all the SChools befors changes
were nmade with the average family contribution of all gchools
after changes were nade. Thig comparison revealed that the
changes made at the bilateral meeting did not result in a
economically significant increase to the schools! aAverage family
contribution. This diq hot mean that there vas hot a significant
impact on the Price paid by students and their families, however.
To dermonstrate, the government's economist posed the following
hypothetical: Before the Spring Meetin » Student x had a family
contribution, as calculated by MIT, of 3z,ooo, and a family
contribution, as calculated by Harvard, of $6,000. At the
bilateral meeting, MIT and Harvard met in the middle and agreed
that atudent x's family contribution would be $4,000. This would
obviocusly mean that MIT's family contribution ig up, Harvard's is
down, and as to the average for the two schools, there has been
no change. From the rerspective of student X and his or her
family, hovever, their "best financial opportunity® hag increased
by $2,000. The government's economist defined "best financial
OPPortunity® as the difference between the lowest price that
family faced before the reconciliation and that which it faced
after the reconciliation. He found that on average, the "best
financial opportunity® for those students whosge family
contribution was changed at the 19gg bilateral meetings increased
by $1,091, a figure which he deened to be economically
significant.

MIT assailed the accuracy of the government's data and cthallenged
the significance of the conclusions that the government sought
the court to draw from this evidence. Much of MIT's critic sm
was sound,
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Agresanent, price considerations and Price competition for an
Overlap schoo]l education.

The Rule of Reason ordinarily requires an in-depth
inquiry into the actual market impact of a restraint. There are
some agreenmants, however, that are so inherently suspect, that
even under the Rule of Reason "no elaborate industry analysis is
reaguired to demcnstrate {their) anticompetitive character." pro
V. Indiana Fed'n or Dentists, 47s U.8. 447, 459, 106 s.ct. 2009,
2018 (1986); Professional Engineers, 435 U.§, at 692, 98 s.Ct, at
1366. This is such &n agreement. By agreeing among themselves
not to offer merit scholarships, the Ivy Overlap schools in
effect agreed not to compete for students by using competitive
discounts kased on merit, which deprived studants, needy or not,
of the opportunity to receive Competitive tuition reductions. Bmy
ensuring that students and their families would pay the same
amount regardless of which Ivy Overlap Group institution the
student decided to attend, whether it was a result of the common-
neede analysis formula or by actual discussions at the Spring
Meeting or the post-Overlap process, the Ivy Overlap Agreements
denied students the ability to compare prices when choosing among
the Ivy Overlap Group institutions., a market which ig
Unresponsive to consumer preference infringes upon the most
fundanmental principle of antitrust law. In fact, MIT's defense,
that competition for students would laad to the erosion of need-

blind admissions and need-based aid, "confirms, rather than
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rasfutes the anticompetitive Purposs and effect of its agreement,"
Prcfessional Engineers, 435 U,s at 693, 98 §.Ct., at 1386,

Nc showing that Overlap did not result in more profits
for the ©0lluding schools can canouflage its affect on
competition. To Suggest otherwise would be to greatly
misperceive the il1s which the Sherman Act was intended to curs.
The Sherman Act presumes that any tampering with the free forces
of the market is detrimental. Consaquently, any agreement that
intarferes with the setting of price in the free market "isg
illegal on its tace. " Id., 435 U.S, at 692, 98 S.ct. at 1368,
MIT may argue that Competition was not harmed bscause the Ivy
Overlap process digd not raise price, but as far as the Sherman
Act is concerned, when compstition is eliminated, competition is
harmed, As the Supreme Court stated in Indiana Federation of
Dentigts:

A refusal to compete with respect to the

package of aservices offered to Customers, no

less than a refusal to compets with raspect

to the price term of an agrsament, impairs

the ability of the marxet to advance social

walfare by ensuring the provision of desired

goods and services to consuners at a price

aApproximating the marginal cost of providing

them. Absent some countervailing

Procompetitive virtue--such as, for exanple,

the creation of efficiencies in the opsration

of a market or the pProvision of goods ang

services . . . such an a reement limiting

consumer choice by imped ng the "ordinary

give and take of the market place," , . |

cannot be sustained under the Rule of Reason.

476 U.8. at 459, 106 §.cCt. at 2018 (citations omitted).

Since the Ivy Overlap Agreenents are plainly

anticompetitive, the Rule ©f Reason places upon MIT “a heavy
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Justifies thig apparent deviation from the cperations of a freas
market." Nationa) Collegiate Athletic Ass'n v. Board of Regents
of the Univ., of Oklahom, 468 U.s, 85, 113, 104 8.Ct. 2548, 2966
(1984). Even Accepting MIT's prenise that Overlap was revenue
neutral, to say that a restraint is revenue neutral, by itself,
8ays nothing of {tg Procompetitive virtue.

MIT offers the toliowing Justifications. MIT contends
that Overiap Actually enhanced conmpetition in that i¢ provided
oppertunities for nNeedy students who otherwise would not have
been able to attenq the Ivy Overlap Group institutions, without
limiting the choiceg available to hon-needy studentg who did not
require financial assistance. MIT al8o professes that Overlap
enhanced competition among students for limited enroliment
oprortunities and competition among the member schools in areas
such as the curriculum, campus life, vocational opportunities ang
reputation, MIT'g Principal defense is that only by coordinating
8everal aspects of their financial aig Programs are the Ivy
Overlap Group schools able to assure that students ares admitted
only on the basis of Derit and that the ful} financial need of
admitted students is met, According to MIT, the Ivy Overlap
Group schools! adrinistrators ang financial aiqd officers are
under constant pressure from faculty, alumni and others to enroll
the most qualified student body possiblae. MIT insists that
without Overlap's Obligations ang disciplines, the Rember
institutions will presumably, one by one, succumb to these
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Preséures to attract the most desirable students, and,
sventually, engage in a bidding war for the "best of the
brightegt® py Offering merit scholarships and increasaed grant
Awvards. As a Consequence, the schools will find (¢t necessary to
shift "limited" financial aid resources to highly qualified but
non-needy students, wvhich in turn will ligniticantly decrease the
availability of heed-baszed ajd. MIT, echoing the sentiments of
other Ivy Overlap Group institutions, éxplained that it "could
not idly sit by and watch significant numbers of the best and
brightest students attend other institutions due to large
scholarship awards . . . (Flaced with thig situation, XIT woulq
be ferced to respena. MIT's Post-Trial Memorandum at 3s.

The effects of the elimination of need-blind admissions
and need-based aid, according to MIT, would be devastating. It
would undermine efforts to maintain educational access and
oppertunity and impeds soclo-economic diversity, which woulgd
lessen the overalj Juality of education. These policias,
according to MIT, have drapatically changed the character of
Arerican education:

These programs have enabled large numbers of

needy students to obtain a high ality

¢ollege education despite their nability to

pay for it. Minority groups, which are

disproportionataly represanted among the

class of high need students, have experiencad

greatly improved esducational access.

Providing educational opportunity to these

students benefits the individual student by

providing him or her with the skills ¢to

compate and succeed in the labor market,

benefits society by increasing the education

level of its members and enhancing the ranks

of productive, tax-paying citizens, and
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provides nope to sinmilarly situated students

who see their predecessors succeed. 1t also

improves the educational experience of

Clasgmatas of needy students, who are exposed

to a greater diversity or viewpoints and

ideas.

MIT'a Post~Trial Maxorandun at s.

The issue before the court is not, as MIT suggests,
whether the Sherman act pPermits institutions of higher education
to maintain the policies of need-blind admissions and ngesd-based
aid. Every institution, with or without Overlap, is free to
enmbrace independently any admission and financial aid policy it
wishas, and most do. The court is not to decide whether social
policy aims can ever Justify an otherwise competitively
unreascnable restraint. The issue bsfore the court is narrow,
straightforward ana unvarnished. It is whether, under the Rule
of Reason, the elimination of competition itself can be Justified
by non-economic designs. The Supreme Court has unambigquously and
conclusively held that it may not.

In Proros;;onal Znglineers, the Suprame Court nullified
an engineering association's canon of ethics pProhibiting its
Rembers from engaging in competitive bidding for enginsering
services. The association contended that the ban on competition
was justified because without it, enginsers would be pressurad to
design and manufacture structures and offer other engineering
services at the lowest possible price, which would lead to
inferior work and, in turn, pose a danger to public safety,
health and welfare. The Supreme Court stated that it has never
accepted such an argument. Whatever the risk that competition
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nay lead to inferior engineering Services, the basic policy
underlying the Sherman Act "precludes ingquiry into the question
whether competition is good or bad.n Professiocnal Engineers, 43s
U.5. at €35, 93 §.Ct. at 1367, The court stated that:

Petitioner's ban on competitive bidding

Prevents all cugtomers from naking price

compariscns in the initial selection of an

enginear, ang imposes the Society's views of

the costs angd benefits of competition on the

entire mArketplace.: It ig this restraint

that nust be Justified under the Rule of

Reason, and Petitioner's attempt to do so on

the basis of the potential threat that

conpetition poses to the public safaty and

the sthics of its profession ig nothing more

than a fronta) assault on the bagic pelicy of

the Sherman Act.
Id., 438 u.s, at 695, 9g S.Cct. at 1367,

The Supreme court reaffirmed these Principles in
Indiana Federation of Dentists, wherein an association of
dentigts challenged a Federal Trade Commission determination that
a éonnpiracy among Indiana dentists to refuse to comply with
requests by dental insurers to subnit x-rays for use claims
deterninations was An unreagonable restraint of trade in
vielation of § 1 of the Sherman act and, consequently violated
§ 5 of the rederal Trade Communications Act. The denta) insurers
regquested thae X=-rays pursuant to nevly developed Yalternative
benefits plans,® which wers cost containment measures Tequiring
insurers to evaluate dentigtg! diagnoses ang recommendations so
a8 to ensure that dentists provide the patjient with the "least
expensive yst adequate treatment." Among the association's

defensas which the supreme Court rejected was the soc=called
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"quality of care defense." The dentists argued that X-rays, in
and of thenselves, are not sufficient bases for diagnosis and
treatment determination, They added that if insurers ground
their clainms decisions sclely on an exanination of erays to the
exclusion of other diagnostic aids avajilable to dentists, then
the risk exists that insurers may inpropsrly refuse to pay for
treatment that jg in the bcsg interest of the patient. 1In

dismissing such justifications, the Court again characterized ag

market wherain Sénsumers are given Access to information thay
believe ig relevant to their choicas, consuzers will be led i{nto
making unwise andg dangerous choices. The Court stated:

The premise of the argunent is that, far from

having no effect on the cost of dental
services chosen by patients angd their

inadequate treatment. Precisely such a

justification ror withholding information

from customers was rejected aa illegitimate

in (Professional Enginecers).

FTC, 476 U.S. at 463, 106 s.Cct. at 2020,

MIT's defenss is indistinguishable fron the defenges
offered in Frofessional Ingineers and Indiana Federation of
Dentists. The Ivy Overlap Group believes that only by
elininating competition is {t able to ensurs that scarce
financial resources are allocated in a manner which it deens to
be most advantageous. In szo doing, the Ivy Overlap Group was

simply imposing its view of the costs and bsnefits of competition
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on the marketplace for an education at the ¢lite institutiong of
higher educatjen,

The ways in which our nation profits wvhen our many
great institutions of higher sducation opaen their doors to those
whe for too long were denied the Privilege of attending college
are immeasurable. These policies send an important signal to a
large segnment of our sociaty that pPersons need not Presune they
are unable to attend Collegs for fear of not being able to afford
what has become the extraordinary cost of higher education. Nor
can it be denied, as the testinony of Several witnesses attested,
that cultural and economic diversity contributes to the quality
of education and enhances the vitality of campus life. What can
be questioned, however, is whether the schexe whereby the Ivy
Overlap Group schools conspire to remove price as a racet ot
Gompetition for students is a necessary ingredient to achieve
these enda.

The court is unconvinced because there ig no evidence
supporting MIT's fatalistic Prediction that the end of the Ivy
Overlap Group Nacessarily would sound the death knell of need-
blind admissisna or need-based aid. MNIT has relentlessly
emphasized, at each stage of this case, the benefits fostered by
the policies of need-blind adnislions_and»nced-basod aid. Almost
svery witness testifying on MIT's behalf spoke of how the
institutjions thenselves benefitted from a culturally and
econorically diverse Student body. Yet, the Dessage to be
Jleaned from MIT's defense is that the monent the Ivy Overlap
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Group schools are no longer able to Jointly eliminate price
competition, they will innodiately bow to faculty pressure to
enrcll the vary highest caliber student at high cost and at the
expense of needy students, leaving behing hallowad Principles of
equality of educational access and opportunity and the resultant
societal benefits which they have so ardently underscored.
William Bowen, pPast President of Princeton University, believes
that {f Overlap ends, the nanﬁor schools will take "one step back
toward the economic Segregation of higher education. Can the
Ivy Overlap Group members'’ Purposes be so fragile that their
Primary goal of having the most desirable studantg outweighs
their ability, without Overlap, to pursue diligently even an
imperfect policy of promoting the virtue of student diversity ang
the advantages or making available to neady students the bsnetits
of these elite educational institutions? Will there alsc be lost
the value to be gained by signaling te all pProspective students
that they can in fact aspire to attend an Ivy Overlap Group
institution even though their families may be of limited means?
The court thinks not. If MIT and the other Ivy League scheols
were te go aa-iiy abandon these objectives nerely becauss Overlap
was not in play, then the court could only conclude that their
pProfessed dedication to these ands was less than gincere.

By the same token, if these Policies are as neaningful
&8 MIT avows, and these institutions refuse in any way to forsaks
admitting the "best of the bast,” then they should be willing to

dadicate tha hecessary resources to ensure the continuation of
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these policies. 1t is certainly true that these decisions, like
hearly every impertant decision these schools mygt nake, will be
difficult and wil} have a financial impact in other areas of the
schoola' oparations. The end of Overlap will only portsnd the
end of need-blind admissions and schools!' ability te guarantee
the full need of their aid applicants if the schools decide that
other financial priorities occupy a higher investment and
financial Plane. The dilemma Over resocurce allocation always
triggers budgetary balancing, and that is likxely to be called for
here. 3such balancing is not new, nor is it unrsasonable, if the
Suggested method of avoiding it is to ace contrary to the law.
Lastly, MIT urges the court to azsess the Ivy Overlap
Croup against the background of our national education policy,
the cornerstone of which, for several decades, has been the
advancement gf equality of educational access and opportunity,
The allure of approaching this case in Such a posture is evident,
The court, is obligi%ed, however, to judge Overlap against a
different fracework: that of the sherman Act, which, though not
a8 old as MIT, has hneévertheless for more than a century gquided
our Nation's ocbnomic Policies. MIT ingists that Overlap must be
sustained because "leaving educational opportunity to the
vagaries of the commercisl marketplace would hurt society and be
unfair to individuals.” MIT's Post=Trial Memorandum at 2,
Congress, in passing the Sherman Act, made a very different value

judgmene, that far fror hurting society and the individual, an
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unrestrained and unencunbered marketplace is their best
protector:

The Sherman aAct was designed to be a
comprehensive charter ©f economic liberty
aired at Preserving free and unfetterad
competition as the rule of trads. It rests
on the premise that the unrestrained
interaction of competitive forces will yield
the beast allccation of our economic
resources, the lowegt prices, the highest
quality and the greatest materia}l progress,
while at the sans time providing an
environment conducive to the pPreservation ot
our democratic Political and socia)
inatitutions, '

Northern Pacific Ry Co. v, United States, 356 U.s. 1, 4, 78 s.ct.
S14, 317 (1958) . Congress is Certainly free to decide that our
hational education policy could be batter served by Overlap than
by the operation of an unfettered marketplace. untjil Congress
declares otherwiss, howevaer, the court has no choice but to

ragpect 102 years of Our nation's antitrust policy.

An appropriate order will follow.
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IN THE UNITED STA

UNITED STATES OF AMERICA
V.

BROWN UNIVERSITY IN PROVIDENCE
IN THE STATE or RHODE ISLanD
AND PROVIDENCE PLANTATIONS;

THE TRUSTEES OF COLUMBIA
UNIVERSITY IN THE CITy OF
NEW YORK;

CORNELL UNIVERSIT!;

THE TRUSTEES oOF DARTMOUTH
COLLEGE;

PRESIDENT AND FELLOWS OF HARVARD
COLLEGE, MASSACHUBETTS;

MABEACHUSETTS
TECHNOLOGY;

THE TRUSTEES OF
UNIVERSITY;

INSTITUTE oOF
PRINCETON
THE TRUSTEES OF THE UNIVERSITY

oF PENNSYLVANIA; and
YALE UNIVERSITY

—_——— .- - -

TES DISTRICT COURT
FOR THE BASTERN DISTRICT oF PENNSYLVANIA
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H
H

QRDER

AND NOW, TO WIT, this
IS ORDERED that Judgment is
and against Massachusetts Instit

its agents,
entering into, being a party to,

CIVIL ACTION

No. 91-3274

Second day of Septeaber, 1992, IT

ute

Masgachusetts Instituta

entered in favor of the United States
of Technology.
Excapt for the proviaions or § 1544 of Public L.

No.
of Technology and

exployees, and Fepresentatives, are enjoined from

maintaining or participating



in--directly or indirectly, on a Case-by-case-basis or
othervise--any combination or conspiracy whioh has the effect, or
the tendency to affact, ths determination of the price, or any
adjustment thereoft, Sxpected to be paid by, or on behalf of, a
Prospactive student, whether identified as tuition, fanily
contribution, financial ajaq awards, or some other cémponent of
the cost of providing the student's education by the institutions
to which the student has been admitted.
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