


































































































































MUNGER, TOLLES & OLSON LLP 

Dan Matheson, Esq. 
November 9, 2016 
Page2 

PUBLIC 

dilution. This no longer seeks all documents related to the foregoing reports, studies and 
analyses. Cf Order at 6-7 (finding requests for documents ''relating" to specified subjects 
lacking "reasonable particularity"). Rather, the subpoena calls for a limited subset of documents 
on which the foregoing reports, studies and analyses were based and expressly does not call for 
draft reports, studies or analyses or e-mail communications among Commission employees 
involved in creating them. 

Second, the revised subpoena is directed not to the entire Commission but only to 
certain offices and divisions within the Office of Policy Planning, the Bureaus of Competition, 
Economics and Consumer Protection. Cf Order at 6 (holding that definition of responding party 
in prior subpoena "was not reasonable in scope"). 

Third, the revised subpoena calls only for docwnents created on or after January 
1, 2006. Cf Order at 5 ("it is not clear that documents over a decade old are relevant"). 

Fourth, the revised subpoena makes clear that it does not call upon the 
Commission to search any investigative files or files of Staff Attorneys for responsive 
documents, which will minin1ize any burden of reviewing documents protected by the attorney­
client privilege, the work product doctrine or the investigative privilege. 

With these changes to conform with the Court's Order, this narrowed subpoena 
seeks documents that the Order holds are relevant, see Order at 5, and "cannot reasonably be 
obtained by other means." Order at 7. 

Pursuant to the Court's Order, please let us know as soon as possible when you 
are available this week to meet and confer regarding whether Complaint Counsel will oppose a 
request to authorize the narrower subpoena attached as Exhibit A. 

JPR 

cc: All Counsel of Record 
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EXHIBIT A 



PUBLIC 

• 
SUBPOENA DUCES TECUM 

Provided by the Secretary of the Federal Trade Commission, and 
Issued Pursuant to Rule 3.34(a), 16 C.F.R. § 3.34(a) (2010) 

1. TO 

Federal Trade Commission 
600 Pennsylvania Ave., NW 
Suite 172 
Washin on, DC 20580 

2. FROM 

Munger Tolles & Olson LLP, 
Counsel for Respondent 

1-800 Contacts, Inc. 

This subpoena requires you to appear and give testimony at the taking of a deposition, at the date and time specified in Item 5, and 
at the request of Counsel listed in Item 8, in the proceeding described in Item 6. 

3. PLACE OF PRODUCTION 

Munger Tolles & Olson LLP 
c/o Gregory Stone, Esq. 
355 South Grand Ave, 35th Floor 
Los Angeles, CA 90071 

6. SUBJECT OF PROCEEDING 

In the Matter of 1-800 Contacts, Inc., Docket No. 9372 

7. MATERIAL TO BE PRODUCED 

4. MATERIAL WILL BE PRODUCED TO 

Gregory P. Stone, Esq. 

5. DATE AND TIME OF PRODUCTION 

TBD 

Documents & materials responsive to the attached Subpoena Duces Tecum Requests for Production 

8. ADMINISTRATIVE LAW JUDGE 

The Honorabie D. Michael Chappeii 
Federal Trade Commission 
Washington, D.C. 20580 

9. COUNSEL AND PARTY ISSUING SUBPOENA 

Justin Raphael, or designee 
Munger Tolles & Olson LLP 
560 Mission Street, 27th Floor 
San Francisco, CA 94105 
(415) 512-4085 

DATE SIGNED SIGNATURE OF COUNSEL ISSUING SUBPOENA 

TBD 

APPEARANCE 

The delivery of this subpoena to you by any method 
prescribed by the Commission's Rules of Practice 
is legal service and may subject you to a penalty 
imposed by law for failure to comply. 

MOTION TO LIMIT OR QUASH 
The Commission's Rules of Practice require that 
any motion to limit or quash this subpoena must 
comply with Commission Rule 3.34(c), 16 C.F.R. 
§ 3.34(c), and in particular must be filed within the 
earlier of 10 days after service or the time for 
compliance. The original and ten copies of the 
petition must be filed before the Administrative Law 
Judge and with the Secretary of the Commission, 
accompanied by an affidavit of service of the 
document upon counsel listed in Item 8, and upon 
all other parties prescribed by the Rules of Practice. 

FTC Form 70-E (rev. 5/14) 

GENERAL INSTRUCTIONS 

TRAVEL EXPENSES 

The Commission's Rules of Practice require that fees and 
mileage be paid by the party that requested your 
appearance. You should present your claim to Counsel 
listed in Item 8 for payment. If you are permanently or 
temporarily living somewhere other than the address on 
this subpoena and it would require excessive travel for 
you to appear, you must get prior approval from Counsel 
listed in Item 8. 

A copy of the Commission's Rules of Practice is available 
online at http://bit.ly/FTCsRulesofPractice. Paper copies 
are available upon request. 

This subpoena does not require approval by 0MB under 
the Paperwork Reduction Act of 1995. 



RETURN OF SERVICE 

I hereby certify that a duplicate original of the within 
subpoena was duly seNed: (check the method used) 

C: in person. 

0 by registered mail. 

(eJ by leaving copy at principal office or place of business. to wit: 

via FedEx 

on the person named herein on: 

TBD 
(Month, day, and year) 

Gregory Stone 

(Name of person making service) 

Attorney 
(Official title) 

PUBLIC 



In the Matter of 

UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

Docket No. 9372 

1-800 CONTACTS, INC., 
a corporation 

RESPONDENT'S SVBPOENADUCES TECUJt.f ATTACHMENT TO 
THE FEDERAL TRADE COMMISSION 

PUBLIC 

Pursuant to the Federal Trade Cqmmission's Rules of Practice, 16 C.F.R. §§ 3.34 and 
3.36, and the Definitions and Instructions set forth below, Respondent hereby requests that the 
Commission produce all documents, electronically stored information, and other things in its 
possession, custody, or control responsive to the following requests: 

1. All reports, studies or analyses of competition in the market for contact 
ienses. 

2. All reports, studies, or analyses of Paid Search Advertising's effect on 
consumers, including the potential for consumer confusion, deception, or false advertising in 
such advertising. 

3. The contact lens pricing and availability data relied upon in Prices and 
Price Dispersion in Online and Ofjline Markets for Contact Lenses, WORKING PAPER 
NO. 283 (Original Version: April 2006 Revised: November 2006) and the Commission's 
2005 report on Strength of Competition in the Sale of Rx Contact Lenses. 

4. Al1 data, studies, and information that support the statement in footnote 35 
of the FTC Staff Comment Before the North Carolina State Board of Opticians 
Concerning Proposed Regulations for Optical Goods and Optical Goods Businesses (Jan. 
13, 2011; Vl 10002) that "[t]here [wa]s no indication that" the Commission's 2005 
findings about pricing and availability of contact lenses "ha[ d] changed in the intervening 
years." 

5. All data, surveys, studies, and information relied upon to support the 
statements in the Commission's 2015 Enforcement Policy Statement on Deceptively 
Formatted Advertisements that "consumers ordinarily would expect a search engine to return 
results based on relevance to a search query, as determined by impartial criteria, not based on 
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payment from a third party" and that "[k]nowing when search results are included or ranked 
higher based on payment and not on impartial criteria likely would influence consumers' 
decisions with regard to a search engine and the results it delivers." 

6. All documents, data, information, or studies that support the statements in 
the June 24, 2013 letters from Associate Director Mary K. Engle to Search Engines that 
Commission Staff had "observed a decline in compliance with the [2002 Search Engine 
Letter's] guidance" and that "the features traditional search engines use to differentiate 
advertising from natural search results have become less noticeable to consumers." 

7. All documents, data, or studies regarding consumers' inability to 
distinguish Paid Search Advertising from natural search results as discussed in the June 
24, 2013 letters from Associate Director Mary K. Engle to Search Engines. 

2 
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For the purpose of this subpoena, the following definitions and instructions apply 
without regard to whether the defined terms used herein are capitalized or lowercase and 
without regard to whether they are used in the plural or singular forms: 

DEFINITIONS 

1. The terms "Commission" "You," and "Your'' as used herein mean only the 
Office of Policy Planning, the Bureau of Competition, the Bureau of 
Economics and the Bureau of Consumer Protection of the Federal Trade 
Commission and all employees, agents, attorneys, representatives, and all other 
persons acting or purporting to act or that have acted or purported to have acted 
on behalf of any of the foregoing. 

2. The terms "and" and "or" have both conjunctive and disjunctive meanings. 

3. The tenn "Computer Files" includes information stored in, or accessible 
through, computer or other information retrieval systems. Thus, the 
Commission should produce Documents that exist in machine-readable form, 
including Documents stored in personal computers, portable computers, 
workstations, minicomputers, mainframes, servers, backup disks and tapes, 
archive disks and tapes, and other forms of offlinc storage, whether on or off 
Commission premises. If the Commission believes that the required search of 
backup disks and tapes and archive disks and tapes can be narrowed in any way 
that is consistent with Respondent's need for Documents and information, you 
are encouraged to discuss a possible modification to this instruction with 
Counsel for Respondent identified on the last page of this subpoena. Counsel 
for Respondent will consider modifying this instruction to: 

a. exclude the search and production of files from backup disks and tapes 
and archive disks and tapes unless it appears that files are missing from 
files that exist in personal computers, portable computers, workstations, 
minicomputers, mainframes, and servers searched by the Respondent; 

b. limit the portion of backup disks and tapes and archive disks and tapes 
that needs to be searched and produced to certain key individuals, or 
certain time periods or certain specifications identified by Counsel for 
Respondent; or 

c. include other proposals consistent with the facts of the case. 

4. The term "Documents" means all Computer Files and written, recorded, and 
graphic materials of every kind in the possession, custody, or control of the 
Commission. The term "Documents" includes, without limitation: electronic 
mail messages; electronic correspondence and drafts of documents; metadata 
and other bibliographic or historical data describing or relating to documents 
created, revised, or distributed on computer systems; copies of documents that 
are not identical duplicates of the originals in that Person's files; and copies of 
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documents the originals of which are not in the possession, custody, or control 
of the Commission. 

5. The terms "each," "any," and "all" mean "each and every." 

6. "Paid Search Advertising" means advertising generated on a Search Engine 
Results Page. 

7. "Search Engine" means a computer program, available to the public without 
charge, to 
search for and identify websites on the World Wide Web based on a User Query. 

8. "Search Engine Results Page" means a webpage displayed by a Search Engine in 
response to a User Query. 

9. "User Query" means data entered into a computer by an end user of a Search 
Engine for 
the purpose of operating the Search Engine. 

INSTRUCTIONS 

1. Unless otherwise indicated, each request covers documents and 
information dated, generated, received, or in effect from January 1, 
2006 to the present. 

2. Your response to this Subpoena shall require a search only of files maintained 
by the following offices at the Commission: 
a. the Office of Policy Planning 
b. the Office of Policy & Coordination, Health Care Division and 

Anticompetitive Practices Division of the Bureau of Competition; 
c. the Division of Advertising Practices and Division of Marketing 

Practices of the Bureau of Consumer Protection; and 
d. the Office of Applied Research, Antitrust Division I, Antitrust Division 

II, and Consumer Protection Division of the Bureau of Economics. 

3. Nothing in this Subpoena shall be construed to require a search of the 
Commission's investigative files or the files of any Staff Attorney. 

4. Nothing in this Subpoena shall be construed to require production of draft 
reports, studies or analyses or e-mail correspondence between Commission 
employees involved in the preparation of reports, studies or analyses. 

5. This subpoena shall be deemed continuing in nature so as to require production 
of all documents responsive to any request included in this subpoena produced 
or obtained by the Commission up to fifteen (15) calendar days prior to the 
date of the Commission's full compliance with this subpoena. 
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6. Except for privileged material, the Commission will produce each responsive 
document in its entirety by including all attachments and all pages, regardless 
of whether they directly relate to the specified subject matter. The 
Commission should submit any appendix, table, or other attachment by either 
attaching it to the responsive document or clearly markmg it to indicate the 
responsive document to which it corresponds. Except for privileged material, 
the Commission will not redact, mask, cut, expunge, edit, or delete any 
responsive document or portion thereof in any manner. 

7. If any person is unwilling to have his or her files searched, or is unwilling to 
produce responsive documents, the Commission must provide Counsel for 
Respondent with the following i_nforrnation as to each such person: his or her 
name, address, telephone number, and relationship to the Commission. In 
addition to hard copy documents, the search must include all of the 
Commission's electronically stored information. 

8. Form of Production. The Commission shall submit all documents as instructed 
below absent written consent signed by Counsel for Respondent. 

32761725.7 

a. Documents stored in electronic or hard copy formats in the ordinary 
course of business shall be submitted in the following electronic 
format provided that such copies are true, correct, and complete 
copies of the original documents: 

i. Submit Microsoft Excel, Access, and PowerPoint files in 
native format with extracted text and applicable metadata and 
information as described in subparts (a)(iii) and (a)(iv). 

11. Submit emails in image fonnat with extracted text and the 
following metadata and information: 

Metadata/Document Description 
Information 

Beginning Bates The beginning bates number of the document. 
number 

Ending Bates number The last bates number of the document. 

Custodian The name of the custodian of the file. 

To Recipient(s) of the email. 

From The person who authored the email. 

cc Person(s) copied on the email. 

BCC Person(s) blind copied on the email. 

Subject Subject line of the email. 
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Date Sent Date the email was sent. 

Time Sent Time the email was sent. 

Date Received Date the email was received. 

Time Received Time the email was received. 

Attachments The Document ID of attachment(s). 

Mail Folder Path Location of email in personal folders, 
subfolders, deleted items or sent items. 

Message ID Microsoft Outlook Message ID or similar 
value in other message systems. 

Submit email attachments in image format, or native format if the 
file is one of the types identified in subpart (a)(i), with extracted 
text and the following metadata and information: 

Metadataillocument Description 
Information 

Beginning Bates number The beginning bates number of the 
document. 

Ending Bates number The last bates number of the document. 

Custodian The name of the custodian of the file. 

Parent ID The Document ID of the parent email. 

Modified Date The date the file was last changed and 
saved. 

Modified Time The time the file was last changed and 
saved. 

Filename with extension The name of the file including the extension 
denoting the application in which the file 
was created. 

Production Link Relative file path to production media of 
submitted native files. Example: FTC-
00 I \NA TIVE\001 \FTC-00003090.xls. 

Hash The Secure Hash Algorithm (SHA) value 
for the original native file. 

Submit all other electronic documents in image format, or native 
format if the file is one of the types identified in subpart (a)(i), 
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accompanied by extracted text and the following metadata and 
information: 

I Metadata/Document I Description 
Information 

Beginning Bates number The beginning bates number of the 
document. 

Ending Bates number The last bates number of the document. 

Custodian The name of the custodian of the file. 

Modified Date The date the file was last changed and 
saved. 

Modified Time The time the file was last changed and 
saved. 

Filename with extension The name of the file including the extension 
denoting the application in which the file 
was created. 

Originating Path File path of the file as it resided in its 
original environment. 

Production Link Relative file path to production media of 
submitted native files. Example: FTC-
00l\NATIVE\001\FTC-00003090 .xls. 

Hash The Secure Hash Algorithm (SHA) value 
for the original native file. 

Submit documents stored in hard copy in image format 
accompanied by OCR with the following information: 

Metadata/Document Description 
Information 

Beginning Bates number The beginning bates number of the 
document. 

Ending Bates number The last bates number of the document. 

Custodian The name of the custodian of the file. 

Submit redacted documents in image format accompanied by OCR 
with the metadata and information required by relevant document 
type in subparts (a)(i) through (a)(v) above. For example, if the 
redacted file was originally an attachment to an email, provide the 
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metadata and information specified in subpart (a)(iii) above. 
Additionally, please provide a basis for each privilege claim as 
detailed in Instruction 6. 

PUBLIC 

b. Submit data compilations in electronic format, specifically Microsoft Excel 
spreadsheets or delimited text formats such as CSV files, with all 
underlying data un-redacted and all underlying formulas and algorithms 
intact. 

c. If the Commission intends to utilize any electronic search terms, de­
duplication or email threading software or services when collecting or 
reviewing information that is stored in the Commission's computer 
systems or electronic storage media, or if the Commission's computer 
systems contain or utilize such software, the Commission must contact 
Counsel for Respondent to discuss whether and in what manner the 
Commission may use such software or services when producing materials 
in response to this subpoena. 

d. Produce electronic file and image submissions as follows: 

1. For productions over 10 gigabytes, use IDE, EIDE, and SATA 
hard disk drives, formatted in Microsoft Windows-compatible, 
uncompressed data in a USB 2.0 external enclosure; 

11. For productions under 10 gigabytes, CD-R CD-ROM optical disks 
formatted to ISO 9660 specifications, DVD-ROM optical disks for 
Windows-compatible personal computers, and USB 2.0 Flash 
Drives are acceptabie storage formats; and 

iii. All documents produced in electronic format shall be scanned for 
and free of viruses prior to submission. Counsel for Respondent will 
return any infected media for replacement, which may affect the 
timing of the Commission's compliance with this subpoena. 

1v. Encryption of productions using NIST PIPS-compliant 
cryptographic hardware or software modules, with passwords sent 
under separate cover, is strongly encouraged.1 

e. Each production shall be submitted with a transmittal letter that 
includes the FTC matter number; production volume name; encryption 
method/software used; passwords for any password protected files; list 
of custodians and document identification number range for each; total 
number of documents; and a list of load file fields in the order in 
which they are organized in the load file. 1 

1 The National Institute of Standards and Technology (NIST) issued Federal 
Information Processing Standard (FIPS) Publications 140-1 and 140-2, which detail 
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9. All documents responsive to this subpoena: 

a. Shall be produced in complete form, unredacted unless privileged, 
and in the order in which they appear in the Commission's files; 

b. Shall be marked on each page with identification and consecutive 
document control numbers when produced in image format; 

c. Shall be produced in color where necessary to interpret the document 
(if the coloring of any document communicates any substantive 
information, or if black and white photocopying or conversion to 
TIFF format of any document ( e.g., a chart or graph) makes any 
substantive information contained in the document unintelligible, the 
Commission must submit the original document, a like-color 
photocopy, or a JPEG format image); 

d. Shall be accompanied by an affidavit of an officer of the Commission 
stating that the copies are true, correct, and complete copies of the 
original documents; and 

e. Shall be accompanied by an index that identifies (i) the name of each 
person from whom responsive documents are submitted; and (ii) t½.e 
corresponding consecutive document control number(s) used to 
identify that person's documents. Respondent will provide a sample 
index upon request. 

10. If any duL:umt:nts are withheld from production based on a claim of 
privilege, the Commission shall provide, pursuant to 16 C.F.R. § 3.38A, 
a schedule which describes the nature of documents, communications, or 
tangible things not produced or disclosed, in a manner that will enable 
Counsel for Respondent to assess the claim of privilege. 

11. If documents responsive to a particular request no longer exist for 
reasons other than the ordinary course of business or the 
implementation of the Commission's document retention policy but 
the Commission has reason to believe have been in existence, state 
the circumstances under which they were lost or destroyed, describe 
the documents to the fullest extent possible, state the request(s) to 
which they are responsive, and identify Persons having knowledge of 
the content of such documents. 

certified cryptographic modules for use by the U.S. Federal government and other 
regulated industries that collect, store, transfer, share, and disseminate sensitive but 
unclassified information. More information about FIPS 140-1 and 140-2 can be found 
at http://csrc.nist.gov/publications/PubsFIPS .html. 

9 

32761725.7 



PUBLIC 

12. The Commission must provide Counsel for Respondent with a 
statement identifying the procedures used to collect and search for 
electronically stored documents and documents stored in paper format. 
The Commission must also provide a statement identifying any 
electronic production tools or software package£ utilized by the 
Commission in responding to this subpoena for: keyword searching, 
Technology Assisted Review, email threading, de-duplication, global 
de-duplication or near- de-duplication, and 

32761725.7 

a. if the Commission utilized keyword search terms to identify 
documents and information responsive to this subpoena, provide 
a list of the search terms used for each custodian; 

b. if the Commission utilized Technology Assisted Review software; 

i. describe the collection methodology, including: how the 
software was utilized to identify responsive documents; 
the process the Commission utilized to identify and 
validate the seed set documents subject to manual 
review; the total number of documents reviewed 
manually; the total number of documents detennined 
nonresponsive without manual review; the process the 
Commission used to determine and validate the accuracy 
of the automatic determinations of responsiveness and 
nonresponsiveness; how the Commission handled 
exceptions ("uncategorized documents"); and if the 
Commission's documents include foreign language 
documents, whether reviewed manually or by some 
technology-assisted method; and 

ii. provide all statistical analyses utilized or generated by 
the Commission or its agents related to the precision, 
recall, accuracy, validation, or quality of its document 
production in response to this subpoena; and identify 
the person(s) able to testify on behalf of the 
Commission about information known or reasonably 
available to the organization, relating to its response to 
this subpoena. 

c. if the Commission intends to utilize any de-duplication or email 
threading software or services when collecting or reviewing 
information that is stored in the Commission's computer 
systems or electronic storage media in response to this 
subpoena, or if the Commission's computer systems contain or 
utilize such software, the Commission must contact Counsel for 
Respondent to determine, with the assistance of the appropriate 
government technical officials, whether and in what manner the 
Commission may use such software or services when producing 
materials in response to this subpoena. 
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13. Any questions you have relating to the scope or meaning of anything in 
this subpoena or suggestions for possible modifications thereto should 
be directed to Justin Raphael or designee at (415) 512-4085, 
Justin.Raphael@mto.com. The response to the subpoena shall be 
addressed to the attention of Gregory Stone, Munger Tolles & Olson 
LLP, 355 South Grand A venue, 35th Floor, Los Angeles, CA 90071, and 
delivered between 8:30 a.rn. and 5:00 p.m. on any business day. 
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From: 
Sent: 
To: 
Cc 
Subject 

Great, thanks. 

Matheson, Daniel <dmatheson@ftc.gov> 
Thursday, November 17, 20:J.6 4.:11 PM 
Raphael, Justin 

Blank, Barbara, Brock; Thomas H. 
RE: In re 1 ~soo Contacts, Inc, FTC Docket No. 9372 -

From: Raphael,Justin[mailto:Justin.Raphael@mto.comJ 
Sent Thursday; November 17, 2016 6:59 PM 
To: Matheson., Daniel 
Cc: Blank, Barbara; Brock, Thomas H. 
Subject: RE: In re 1-800 Contacts, Inc.1 FTC Dod<et No. ~372 

Sure. We can 1..1se the same dial-in. 

From: Matheson, DaniE:1 fmailto:dmatheson@ftc.gov] 
Sent: Thursday, November 17, 2016 3:49 PM 
To: Raphael, Justin 
Cc: Blank, Barbara; Brock. Thomas H. 
Subj~: RE: In te 1-800 Contacts, Inc., FTC Oodcet No. 9372 

I have a conflict 3.30-4'.30 Eastern. Would 3 00 Eastern work? 

From: Raphael, Justin fmailto:Justin.Raphael@mto.com] 
Sent: Thursday, November 17, 2016 6:37 PM · 
To; Matheson, Daniel · 

PUBLIC 

Cc: ~800CON_FTC_ATTYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey; Chiarello, Gustav; 
Gray, Joshua Barton; Oair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas 
~ . 

Subject: RE: In re 1-800 Contacts, Inc., FTC Docket No. 9372 

Dan, 

It wai; dear to me from our first meet-and-eunfer that Com!)'laiilt Counsel opposecf the subpoena 1n its current form, so l 
understood that you were going to revert back with some-thing more specific than restating that posrtion. It seems that I 
rrnsunder'stood. How about 4 Eastern/ 1 PM Pacific tomorrow? 

Best, 

From: Matheson, DanieJ fmailto:dmathesQT1@ftc.gg:i] 
Sent: Thursday, November 17, 2016 2:40 PM 
To: Raphael, Justin . . . 
Cc! "'800CON_FTC_ATrYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey;. Chiarello, Gustav; 
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Gray, Joshua Barton; Clair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas 
H. 
Subject: RE: In re 1-800 Contacts, Inc., FrC Docket No. 9372 

Justin, 

That is not an accurate statement of Complaint Counsel's position. Complaint Counsel does not believe that 

the proposed subpoena, as drafted, is consistent with the requirements of Rule 3.36 and Rule 3.31. We are 

generally available to meet and confer tomorrow or Monday if you have in mind any narrower and/or 

different requests that would meet your needs. We would be happy to discuss further, and to consider any 

proposals to narrow or modify the requests in a manner that would render the proposed subpoena consistent 
with the requirements of the aforementioned Rules. 

Regards, 

Dan 

From: Raphael, Justin [mailto:Justin.Raphael@mto.com] 
Sent: Thursday, November 17, 2016 3:21 PM 
To: Matheson, Daniel 
Cc: "'800CON_FrC_ATTYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey; Chiarello, Gustav; 
Gray, Joshua Barton; Clair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas 
H. 
Subject: RE: In re 1-800 Contacts, Inc., FrC Docket No. 9372 

Thanks Dan. Can you please confirm that Complaint Counsel opposes every single one of the proposed requests in its 
entirety and has no suggestions about how the subpoena could be narrowed or modified to resolve any objections? 

Thanks, 

Justin P. Raphael I Munger, To1ies & Olson LLP 
560 Mission Street i San Francisco, CA 94105 
Tel: 415.512.4085 i justin.raphael@mto.com i www.mto.com 

""*NOTICE*** 
This message is confidential and may contain information that is privileged, attorney work product or otherwise exempt from 
disclosure under applicable law. It is not intended for transmission to, or receipt by, any unauthorized person If you have 
received this message in error, do not read it. Please delete it without copying it, and notify the sender by separate e-mail so 
that our address record can be corrected. Thank you. 

From: Matheson, Daniel [mailto:dmatheson@ftc.govJ 
Sent: Thursday, November 17, 2016 12:13 PM 
To: Raphael, Justin 
Cc: ~800CON_FrC_ATTYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey; Chiarello, Gustav; 
Gray, Joshua Barton; Clair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas 
H. 
Subject: RE: In re 1-800 Contacts, Inc., FrC Docket No. 9372 

Counsel, 
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Thank you for meeting and conferring with us regarding Respondent's contemplated Motion seeking a subpoena under 
Rule 3.36. Based on the subpoena attached to your letter of November 9, Complaint Counsel intends to oppose such a 
Motion. 

Respectfully, 

Dan 

From: Raphael, Justin [mailto:Justin.Raphael@mto.com] 
Sent: Wednesday, November 09, 2016 7:47 PM 
To: Matheson, Daniel 
Cc: "'B00CON_FrC_ATTYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey; Chiarello, Gustav; 
Gray, Joshua Barton; Clair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas 
H. 
Subject: In re 1-800 Contacts, Inc., FTC Docket No. 9372 

Counsel: 

Please see the attached letter in the above matter. 

Best, 

Justin P. Raphael I Munger, Tolles & Olson LLP 
560 Mission Street i San Francisco, CA 94105 
Tel: 415.512.4085 ! justin.raphael@mto.com I www.mto.com 

***NOTICE*** 
This message is confidential and may contain information that is privileged, attorney work product or otherwise exempt from 
disclosure under applicable law. It is not intended for transmission to, or receipt by, any unauthorized person. If you have 
received this message in error, do not read it. Please delete it without copying it, and notify the sender by separate e-mail so 
that our address record can be corrected. Thank you. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COM.WSSION 

OFFICE OF THE ADMINISTRATIVE LAW JUDGES 

In the Matter of 

1-800 CONTACTS, INC., 
a corporation 

PUBLIC 

Docket No. 9372 

[PROPOSED) ORDER GRANTING 

PUBLIC 

RESPONDENT'S RENEWED MOTION FOR DISCOVERY FROM THE COMMISSION 
PURUSANT TO RULE 3.36 

Upon consideration of Respondent's Renewed Motion for Discovery from the 

Commission Pursuant to Rule 3.36: 

IT IS HEREBY ORDERED that Respondent's Motion is GRANTED. 

IT IS FURTHER ORDERED that Respondent 1-800 Contacts, Inc. is authorized 

to issue the subpoena attached as Exhibit A to the Declaration of Justin P. Raphael in support of 

the Motion. 

ORDERED: 

D. Michael Chappell 
Chief Administrative Law Judge 

DATED: 



PUBLIC 

CERTIFICATE OF SERVICE 

I hereby certify that on November 28, 2016, 2016, I filed RESPONDENT'S 
RENEWED MOTION FOR DISCOVERY FROM THE COMMISSION PURSUANT TO 
RULE 3.36 using the FTC's E-Filing System, which will send notification of such filing to all 
counsei of record as well as the following: 

Donald S. Clark 
Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-113 
·washington, DC 20580 

The Honorable D. Michael Chappell 
Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-110 
Washington, DC 20580 

DATED: November 28, 2016 By: Isl Justin P. Raphael 
Justin P. Raphael 

CERTIFICATE FOR ELECTRONIC FILING 

I hereby certify that the electronic copy sent to the Secretary of the Commission is a true 
and correct copy of the paper original and that I possess a paper original of the signed document 
that is available for review by the parties and the adjudicator. 

DATED: November 28, 2016 By: Isl Justin P. Raphael 
Justin P. Raphael 



Notice of Electronic Service 

I hereby certify that on November 28, 2016, I filed an electronic copy of the foregoing RESPONDENT'S 
RENEWED MOTION FOR DISCOVERY FROM THE COMMISSION PURSUANT TO RULE 3.36, with: 

D. Michael Chappell 
Chief Administrative Law Judge 
600 Pennsylvania Ave., NW 
Suite 110 
Washington, DC, 20580 

Donald Clark 
600 Pennsylvania Ave., NW 
Suite 172 
Washington, DC, 20580 

I hereby certify that on November 28, 2016, I served via :&-Service an electronic copy of the foregoing 
RESPONDENT'S RENEWED MOTION FOR DISCOVERY FROM THE COMMISSION PURSUANT TO 
RULE 3.36, upon: 

Thomas H. Brock 
Attorney 
Federal Trade Commission 
TBrock@ftc.gov 
Complaint 

Barbara Blank 
Attorney 
Federal Trade Commission 
bblank@ftc.gov 
Complaint 

Gustav Chiarello 
Attorney 
Federal Trade Commission 
gchiarello@ftc.gov 
Complaint 

Kathleen Clair 
Attorney 
Federal Trade Commission 
kclair@ftc.gov 
Complaint 

Joshua B. Gray 
Attorney 
Federal Trade Commission 
jbgray@ftc.gov 
Complaint 

Geoffrey Green 
Attorney 
Federal Trade Commission 
ggreen@ftc.gov 
Complaint 

Nathaniel Hopkin 
Attorney 
Federal Trade Commission 



nhopkin@ftc.gov 
Complaint 

Charles A. Loughlin 
Attorney 
Federal Trade Commission 
cloughlin@ftc.gov 
Complaint 

Daniel Matheson 
Attorney 
Federal Trade Commission 
dmatheson@ftc.gov 
Complaint 

Charlotte Slaiman 
Attorney 
Federal Trade Commission 
cslaiman@ftc.gov 
Complaint 

Mark Taylor 
Attorney 
Federal Trade Commission 
mtay lor@ftc.gov 
Complaint 

Gregory P. Stone 
Attorney 
Munger, Tolles & Olson LLP 
gregory.stone@mto.com 
Respondent 

Sieven M. Perry 
Attorney 
Munger, Tolles & Olson LLP 
steven.perry@mto.com 
Respondent 

Garth T. Vincent 
Munger, Tolles & Olson LLP 
garth.vincent@mto.com 
Respondent 

Stuart N. Senator 
Munger, Tolles & Olson LLP 
stuart.senator@mto.com 
Respondent 

Gregory M. Sergi 
Munger, Tolles & Olson LLP 
gregory.sergi@mto.com 
Respondent 

Justin P. Raphael 
Munger, Tolles & Olson LLP 
Justin.Raphael@mto.com 
Respondent 



Sean Gates 
Charis Lex P.C. 
sgates@charislex.com 
Respondent 

Mika Ikeda 
Attorney 
Federal Trade Commission 
mikeda@ftc.gov 
Complaint 

Zachary Briers 
Munger, Tolles & Olson LLP 
zachary. briers@mto.com 
Respondent 

Chad Golder 
Munger, Tolles, and Olson 
chad.golder@mto.com 
Respondent 

Justin Raphael 
Attorney 




