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1. INTRODUCTION

Pursuant to Rules 3.22 and 3.36 of the Federal Trade Commission’s Rules of
Practice, 16 C.F.R §§ 3.22, 3.36, Respondent 1-800 Contacts, Inc. moves for an order
authorizing the issuance of a subpoena duces tecum to the Commission for discovery of reports,
studies and analyses of (1) competitive conditions in the market for contact lenses or (2) the
effects of paid search advertising on consumers, as well as documents or data on which the
Commission relied in making a small number of specific public statements on these subjects.

The Court denied Respondent’s prior motion for issuance of a subpoena for
similar discovery without prejudice by Order dated October 28, 2016 (“Order”). The Court
concluded that reports, studies and analyses of competition in the contact lens market and the
effects of paid search advertising on consumers were relevant and that Respondent cannot
reasonably obtain such documents by other means. Order at 5, 7. The Court, however, denied
Respondent’s motion on the ground that “Respondent has not demonstrated that its document
requests are reasonable in scope and stated with reasonable particularity.” Id. at 7.

The Court’s Order states that “[s]hould Respondent wish to file a new motion,
Respondent shall prepare a narrower subpoena, shall meet-and-confer with Complaint Counsel,
and may file a new motion pursuant to Rule 3.36 in conformity with this Order.” Order at 7.
Respondent has prepared a narrower subpoena and met and conferred with Complaint Counsel.
The subpoena has been narrowed in the following ways:

First, Respondent no longer seeks all documents related to reports, studies and
analyses of competition in the contact lens market and the effects of paid search advertising on

consumers. Cf. Order at 6-7 (finding requests for documents “relating” to specified subjects

! The form of the requested subpoena is attached as Exhibit A to the accompanying Declaration
of Justin P. Raphael.
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lacking “reasonable particularity”). Rather, the proposed subpoena calls for a limited subset of
data and documents on which the Commission relied in making a handful of public statements.
The subpoena specifically quotes these siatements and seeks only the factual information that the
Commission relied upon in making them. The proposed subpoena expressly excludes draft
reports, studies or analyses as well as Commission Staft’s e-mail communications.

Second, the revised subpoena is directed only to certain specified offices and
divisions within the Office of Policy Planning and the Bureaus of Competition, Economics and
Consumer Protection. Cf Order at 6 (holding that prior proposed subpoena’s definition of
respending party was “not reasonablc in scope™).

Third, the revised subpoena expressly does not call upon the Commission to
search any investigative files or Staff Attorneys” litigation files, which will minimize any burden
of reviewing documents protected by the attorney-client privilege, the work product doctrine or
the investigative privilege.’

Fourth, the revised subpoena calls only for documents created on or after January
1,2006. Cf. Order at 5 (“it is not clear that documents that are over a decade old are relevant™).

Despite these significant changes to the proposed subpoena, Complaint Counsel
continue to oppose all of the requested discovery. Pursuant to the Court’s Order, Respondent
twice engaged with Complaint Counsel in an attempt to narrow the disputed issues and minimize
the burden of motion practice on the parties and the Court. Raphael Decl. 1 6-10. Complaint

Counsel, however, maintained that they would be unable to determine how to search for

% The draft subpoena that Respondent sent to Complaint Counsel proposed excepting all Staff
Attorney files. See Raphael Decl. Ex. D. Respondent has modified the subpoena to avoid
excluding reports or supporting materials created or gathered by Staff Attorneys acting outside of
and unrelated to litigation that are responsive to the proposed subpoena and properly
discoverable.
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documents called for by any of the requests in the proposed subpoena. /4 Respondent made
two further modifications to the proposed subpoena during meet-and-confer, but Complaint
Counsei stood on its objections and deciined to propose how Réspondent couid narrow its
proposed subpoena still further to avoid this motion. Id. § 10.

As explained below, the proposed subpoena requests a clearly defined group of
documents on core issues in this case. Respondent has made a good faith effort to minimize the
burden on the Commission to do what is only fair: disclose analyses and studies of the markets
that it alleges Respondent has harmed. The requested discovery should be authorized.

IL. THE COMMISSION SHOULD PRODUCE DOCUMENTS RELATED TO
STUDIES OF THE MARKFETS AND CONSUMER EFFECTS AT ISSUE

Rule 3.36 authorizes a subpoena to the Commission upon a showing that the
requested discovery is (1) reasonable in scope; (2) “reasonably expected to yield information
relevant to the allegations of the complaint, to the proposed relief, or to the defenses of any
respondent”; (3) cannot reasonably be obtained by other means; and (4) has been specified with
“reasonable particularity.” Order at 3-4; see also 16 C.F.R. § 3.36(b); id §§ 3.31(c), 3.37(a).
The proposed subpoena satisfies each of these requirements.

1. Studies of Competition in the Contact Lens Market & Effects of Paid
Search Advertising on Consumers

Respondent requests “[a]ll reports, studies and analyses of competition in the
market for contact lenses” and “[a]ll reports, studies and analyses of Paid Search Advertising’s
effect on consumers, including the potential for consumer confusion, deception or false
advertising in such advertising.” The Court’s Order concluded that such documents are relevant.
See Order at 5 (“the Commission’s reports, studies, and analyses of competition in the market for
contact lenses are relevant™); id. (“the Commission’s reports, studies, and analyses of paid search

advertising’s effect on consumers, including the potential of such advertising to cause confusion,

3



PUBLIC

deception, and dilution, are relevant.””). The Court’s Order also found that these (and other)
documents “cannot reasonably be obtained by other means.” Id. at 7.

Respondent’s proposed subpoena also describes the requested discovery with
reasonable particularity. 16 C.F.R. §§ 3.36(b)(1), 3.37(a). Complaint Counsel cannot ¢laim to
lack guidance on what documents would be responsive, for Complaint Counsel themselves
demanded that 1-800 Contacts to produce “analyses” and “reports.” Raphael Decl. Ex. C at 2
(Request 10); id. at 8 (Definition No. 24). The Commission’s public documents confirm that it
has studied competitive conditions in the market for contact lenses and the effects of paid search
advertising on consumers and provide exemplars for locating similar documents called for by the
proposed subpoena. Respondent has simplified the search by limiting it to specified offices and
divisions likely to have produced reports, studies and analyses on these issues and by absolving
Complaint Counsel from any obligation to search e-mail correspondence, investigative files or
litigation files belonging to Staff Attorneys. Complaint Counsel’s position that it does not know
how to find the Commission’s own analyses of subjects that they have put at issue at the core of
this proceeding, Raphael Decl. 9, lacks credence.

Frankly, it is somewhat surprising that Complaint Counsel has not already
searched for such documents. Complaint Counsel’s position suggests that they filed suit against
Respondent alleging that Respondent harmed consumers of contact lenses and paid search
advertising for contact lenses without seeking to learn what the Commission’s staff specialists
had learned about those subjects or whether these findings supported the allegations against
Respondent. At bottom, Complaint Counsel’s resistance reflects the untenable position that
Complaint Counsel can preclude Respondent from discovering whether the Commission’s own

staff economists have analyzed the issues in this case and arrived at conclusions that support
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Respondent’s defense. That may be good strategy, but it is bad policy and fundamentally
unfair.?

2, Documents and Data that the Commission Relied Upon in Making
Specific Public Statements

Respondent also seeks documents or data on which the Commission relied in
making a small number of public statements about competitive conditions in the market for
contact lenses and the effects of paid search advertising on consumers. There is no dispute that
Respondent lacks the ability to obtain information supporting the Commission’s own statements
from any source other than the Commission. The requested discovery also is relevant and
reasonable in scope. 16 C.F.R. § 3.36(b)(2); id. §§ 3.31(c), 3.37(a).

(a)  The Requested Discovery is Relevant

The Court’s Order found that it was “not clear at this time whether the documents
upon which [the Commission’s public] reports, studies or analyses were based are relevant” and
stated that “should Respondent include a request for such documents in a future motion,
Respondent shall make a showing of relevance at that time.” Order at 5. The proposed

subpoena seeks discovery of documents and data that the Commission relied upon to make

? The Commission’s 2005 report on Strength of Competition in the Sale of Rx Contact Lenses,

https://www ftc.gov/sites/default/files/documents/advocacy_documents/possible-
anticompetitive-barriers-g-commerce-contact-lenses-report-staff-ftc/040329clreportfinal.pdf,

suggests that the Commission’s work supports Respondent’s position. According to the 2005
report, Commission staff collected price data on 10 different contact lenses from 20 online and
14 offline retailers. Staff’s analysis of sales and prices across retail channels demonstrates that
the relevant market is the broad retail market for contact lenses and that online retailers account
for only a small fraction of sales, id. at 12, which could be used to refute Complaint Counsel’s
contention that the settling parties have market power. Tr. of Pretrial Conf., Sept. 7, 2016, at
20:9-17. Further, the Commission’s use of the generic search “contact lenses” rather than “1-800
Contacts” to gather online contact lens prices, id. at 36-37, confirms that the most intuitive and
useful searches for price-comparing consumers do not involve Respondent’s trademark and are
unaffected by the challenged agreements.
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specific statements in its public reports that touch upon core issues in this case. The requested
supporting materials fall into two categories:

First, Respondent seeks data on contact lens pricing and availability that the
Commission relied upon in its 2005 report on Strength of Competition in the Sale of Rx Contact
Lenses, see supran.2, and a related working paper.® According to the 2005 report, Commission
staff collected price data on 10 different contact lenses from 20 online and 14 offline retailers
and concluded that “contact lenses are on average $15.48 less expensive online than offline.” /d.
at 42. Staff also found that Respondent was the only online retailer that carried all 10 lenses
studicd. Id. at 38. The data underlying these findings could be used directly to refute the
Commission’s allegations that Respondent harmed competition in an alleged market for “the
retail sale of contact lenses™ by, among other things, increasing contact lens prices. Cmpit., {7
29, 31(i).”

In January 2011, the Commission told the North Carolina Board of Opticians that
“[t]here was no indication” that its 2005 findings “ha[d] changed in the intervening years.”®
Respondent also seeks all information that the Commission relied upon in making that statement.
This information could be used to show that facts about prices and availability that appear to
support Respondent’s position have remained the same over time, refuting any effort by the
Commission to dismiss its 2005 study as outdated.

Second, Respondent seeks documents that the Commission relied upon in

* “Prices and Price Dispersion in Online and Offline Markets for Contact Lenses,” Working

Paper No. 283 (2006), https://www.ftc.gov/sites/default/files/documents/reports/prices-and-

?rice-dispersion-online-and-0fﬂine-markets-contact~lenses/pr83revised 0.pdf.

The Commission has sought similar data from Respondent. Raphael Decl. Ex. C at 2 (Request
No. 9.).
J https://www.fte.gov/sites/default/files/documents/advocacy _documents/ftc-staff-comment-
nerth-carolina-state-board-opticians-concerning-proposed-regulations-optical-
goods/110]ncopticiansletter.pdf, at 5 n.35.
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reaching several public conclusions about the effects of paid search advertising on consumers:

) in its 2015 Enforcement Policy Statement on Deceptively Formatted
Advertisements, the Commission stated that “consumers ordinarily would
expect a search engine to return results based on relevance to a search
query, as determined by impartial criteria, not based on payment from a
third party”;’

. in the same Statement, the Commission further stated that “[k]nowing
when search results are included or ranked higher based on payment and
not on impartial criteria likely would influence consumers’ decisions with
regard to a search engine and the results it delivers”;®

. in a June 24, 2013 letter to search engines, Associate Director Mary K.
Engle wrote that Commission Staff had “observed a decline in compliance
with a [2002 letter’s] guidance™ and that “the features traditional search
engines use to differentiate advertising from natural search results have
become less noticeable to consumers.™’

One assumes that the Commission conducted surveys, focus groups or other
consumer research before making these public statements about consumers’ expectations and
paid search advertising’s effects on them. Any such consumer research is clearly relevant to the
Commission’s allegations that Respondent’s settlement agreements “[iJmpair[ed] the quality of
the service provided to consumers by search engine companies,” “[p|revent[ed]” retailers from
providing “non-confusing information™ about their products and prices, and “[i]ncreas[ed]
consumers’ search costs relating to the online purchase of contact lenses.” Cmplt., §9 31(d), (g),
(h). Indeed, Complaint Counsel has demanded that Respondent produce “any study, analysis, or
evaluation of search advertising,” Raphael Decl. Ex. B (Specification No. 6), “all documents

relating to, or evidencing, consumer confusion in connection with any Competitor’s use of 1-

800’s trademarks as keywords in a search advertising,” id. (Specification No. 13) and “[a]ll

"https://www.fic. gov/system/files/documents/public _statements/896923/151222deceptiveenforce

ment.pdf, at 6.
Y Id

? https://www.ftc.gov/sites/default/files/attachments/press-releases/fic-consumer-protection-staff-

updates-agencys-guidance-search-engine-industryon-need-
distinguish/130625searchenginegeneralletter.pdf.
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documents Relating to surveys conducted of customers and potential customers, and comments
provided by customers or potential customers.” Raphael Decl. Ex. C (Request No. 19).
) The Requested Discovery Is Reasonable in Scope

During meet-and-confer, Complaint Counsel objected that Respondent’s requests
for narrow classes of supporting materials lacked reasonable particularity and did not provide
sufficient guidance to locate and produce responsive documents. Raphael Decl. | 6-10. This
position strains credulity and ignores the substantial efforts that Respondent made to narrow the
proposed subpoena. Respondent’s proposed subpoena does not seek all documents that the
Commission relied upon in writing public documents. Rather, the proposed subpoena identifies
and quotes specific statements and seeks only factual information supporting those statements.
Respondent’s proposed subpoena expressly does not call for the Commission to produce draft
reports or review e-mail correspondence of the staff involved in drafting the quoted statements. '

The way for the Commission to respond to these limited requests is simple and
straightforward: identify the persons involved in drafting the statements at issue and search their
files, or shared file repositories, for supporting information. Complaint Counsel’s position that
this task is too difficult or burdensome amounts to a blanket objection to imposing any discovery
obligation whatsoever on the Commission.

nr.  CONCLUSION

An order should issue authorizing a subpoena in the form attached as Exhibit A to

the accompanying Declaration of Justin P. Raphael.

'® The deliberative process privilege does not protect the requested supporting materials. See,
e.g., FICv. Warner Comme ns Inc., 742 F.2d 1156, 1161 (9th Cir. 1984) (“Purely factual
material that does not reflect deliberative processes is not protected.”).

8
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DATED: November 28, 2016
Respectfully submitted,

/s/ Justin P. Raphael

Gregory P. Stone, Esq. (gregory.stone@mto.com)
Steven M. Perry, Esq. (steven.perry@mto.com)
Garth T. Vincent, Esq. (garth.vincent@mto.com)
Stuart N. Senator, Esq. (stuart.senator@mto.com)
Gregory M. Sergi, Esq. (gregory.sergi@mto.com)
Zachary Briers, Esq. (zachary.briers@mto.com)

MUNGER, TOLLES & OLSON LLP
355 South Grand Ave, 35th Floor
Los Angeles, CA 90071

Phone: (213) 683-9100

Fax: (213) 683-5161

Justin P. Raphael (justin.raphael@mto.com)
MUNGER, TOLLES & OLSONLLP

560 Mission Street, 27" Floor

San Francisco, California 94105

Chad Golder {chad.golder@mto.com)
MUNGER, TOLLES & OLSON LLP
1155 F Street NW, 7" Floor
Washington, DC 20004

Sean Gates (sgates@charislex.com)
CHARIS LEX P.C.

16 N. Marengo Avenue, Suite 300
Pasadena, California 91101

Phone: (626) 508-1717

Fax: (626) 508-1730

Counsel for 1-800 Contacts, Inc.
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CERTIFICATE OF CONFERENCE

Pursuant to Paragraph 4 of the Scheduling Order entered in this matter on September 7,
2006, 1 hereby certify that counsel for Respondent 1-800 Contacts, Inc., the moving party,
conferred by telephone with Complaint Counsel on November 15, 2016 and November 18, 2016
in an effort to resolve the issues raised by Respondent’s Motion for Discovery from the
Commission. Counsel for Respondent and Complaint Counsel were unable to reach an

agreement to resolve the motion.

DATED: November 28, 2016
Respectfully submitted,

/s/ Justin P. Raphael

Justin P. Raphael, Esq. (justin.raphael@mto.com)
MUNGER, TOLLES & OLSONLLP

560 Mission Sireet, 27th Floor

San Francisco, CA 90015

Phone: (415) 512-4085

Fax: (415) 512-4085

Counsel for 1-800 Contacts, Inc.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF THE ADMINISTRATIVE LAW JUDGES

In the Matter of PUBLIC

1-800 CONTACTS, INC., Docket No. 9372
a corporation

DECLARATION OF JUSTIN P, RAPHAEL IN SUPPORT OF
RESPONDENT’S RENEWED MOTION FOR DISCOVERY FROM THE COMMISSION
PURUSANT TO RULE 3.36

I, Justin P. Raphael, declare as follows:

L. I am an attorney at the law firm of Munger, Tolles & Olson LLP, counsel for
Respondent 1-800 Contacts, Inc. in this matter. [ am duly licensed to practice law before the
courts of the State of California and have appeared in the action pursuant to Rule 4.1 of the
Commission’s Rules of Practice.

2 I submit this Declaration in Support of Respondent’s Renewed Motion for
Discovery From the Commission Pursuant to Rule 3.36. Ihave personal knowledge of the facts
stated in this declaration and, if called as a witness, could competently testify to them.

3. Attached hereto as Exhibit A is a proposed subpoena directed to the Commission.
Respondent’s Renewed Motion for Discovery From the Commission Pursuant to Rule 3.36

respectfully requests an order authorizing issuance of this subpoena to the Commission.

11
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4. Attached as Exhibit B is a true and correct copy of the Federal Trade
Commission’s Civil Investigative Demand to 1-800 Contacts, Inc., dated January 20, 2015.

3. Attached as Exhibit C is a true and correct copy of Complaint Counsel’s First Set
of Requests for Production to Respondent 1-800 Contacts, Inc. in this matter, dated September 8,
2016.

6. By letter dated November 9, 2016, 1 sent Complaint Counsel a copy of a proposed
subpoena to the Commission, explaining that Respondent had made substantial efforts to narrow
the subpoena whose issuance it had previously moved this Court to authorize. Irequested a
meet-and-confer regarding Complaint Counsel’s position regarding a motion for the issuance of
such a subpoena pursuant to Rule 3.36 of the Rules of Practice. A true and correct copy of my
letter to Complaint Counsel is attached hereto as Exhibit D.

7. On November 15, 2016, I spoke by telephone with Complaint Counsel Dan
Matheson regarding Respondent’s proposed subpoena. Mr. Matheson stated that Complaint
Counsel objected that the proposed subpoena as drafted was overbroad and did not provide the
Commission with sufficient guidance to locate responsive documents. I answered Mr.
Matheson’s questions about each of the proposed requests, explaining the information that
Respondent is seeking and why Respondent is doing so. Mr. Matheson indicated that Complaint
Counsel would revert back with their position regarding the proposed discovery.

8. Mr, Matheson responded by e-mail on November 17, 2016 saying only the
following: “Thank you for meeting and conferring with us regarding Respondent’s contemplated
Motion seeking a subpoena under Rule 3.36. Based on the subpoena attached to your letter of
November 9, Complaint Counsel intends to oppose such a Motion.” I responded to Mr.

Matheson by e-mail the same day, asking whether “Complaint Counsel opposes every single one

12
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of the proposed requests in its entirety and has no suggestions about how the subpoena could be
narrowed or modified to resolve any objections.” Mr. Matheson responded that this was not
accurate and that Compiaint Counsel would “consider any proposals to narrow or modify the
requests in a manner that would render the proposed subpoena consistent with the requirements
of the aforementioned Rules.” A true and correct copy of my November 17, 2016 e-mail
correspondence with Complaint Counsel is attached hereto as Exhibit E.

9. I spoke by telephone with Mr. Matheson again on November 18, 2016 regarding
the proposed subpoena. I explained that Respondent had already made significant efforts to
narrow its proposed subpoena. As to Requests 1 and 2 for “reports, studies and analyses,” Mr.
Matheson again stated that Complaint Counsel did not know how the Commission would search
for responsive documents. T asked Mr. Matheson what was unclear about these requests,
explaining that they called for documents similar to those that the Commission had issued to the
public, and asked whether Respondent could revise the description of the documents in any way
that would resolve Complaint Counsel’s objection. Mr. Matheson responded that the requested
discovery was both irrelevant and disproportionate and declined to propose any clarification that
would resolve Complaint Counsel’s objection.

10.  During our November 18, 2016 telephone call, Mr. Matheson also stated that he
did not know how the Commission would search for responsive documents in response to
Requests 3,4, 5,6 and 7. 1 asked Mr. Matheson whether Respondent could further clarify or
narrow the requests for supporting materials. As to Request 3 for data supporting the
Commission’s 2005 report and a related working paper, see Mot. nn. 3-4, Mr. Matheson said that
Complaint Counsel’s position was that the information “within the four corners” of the reports

was all that Respondent needed or would be permitted to discovery. As to Respondent’s

13
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Requests 3 through 7 for information supporting statements regarding paid search advertising’s
effects on consumers, I agreed to limit Requests 4 and 6 to information that the Commission
“relied upon™ to make ihe quoied siaiements (as opposed io any information supporting those
statements). I also indicated that Respondent would abandon Request No. 7. (Respondent’s
proposed subpoena does not include this Request.) Mr. Matheson stated that these changes
would not resolve Complaint Counsel’s objections. Mr. Matheson declined my invitation to
propose any other modification to the subpoena that would do so.

I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct.

Executed on November 28, 2016, in San Francisco, California.

/stTustin P. Raphael
Justin P. Raphael

14
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EXHIBIT A
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SUBPOENA DUCES TECUM

Provided by the Secretary of the Federal Trade Commission, and
Issued Pursuant to Rule 3.34(a), 16 C.F.R. § 3.34(a) (2010)

1. TO

Federal Trade Commission

600 Pennsylvania Ave.,, NW, Suite 172
Washington, DC 20580

2. FROM

Munger Tolles & Olson LLP,
Counsel for Respondent
1-800 Contacts, Inc.

This subpoena requires you to appear and give testimony at the taking of a deposition, at the date and time specified in ltem 5, and
at the request of Counsel listed in Item 8, in the proceeding described in ltem 6.

3. PLACE OF PRODUCTION

Munger Tolles & Olson LLP

4. MATERIAL WILL BE PRODUCED TO
Gregory P. Stone, Esq.

c/o Gregory Stone, Esq.
355 South Grand Ave, 35th Floor
Los Angeles, CA 90071

5. DATE AND TIME OF PRODUCTION
TBD

6. SUBJECT OF PROCEEDING
In the Matter of 1-800 Contacts, Inc., Docket No. 9372

7. MATERIAL TO BE PRODUCED

Docu_ments & materials respensive to the attached Subpoena Duces Tecum Requests for Production

8. ADMINISTRATIVE LAW JUDGE

The Honorable D. Michael Chappell
Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL AND PARTY ISSUING SUBPOENA
Justin Raphaei, or designee

Munger Tolles & Qison LLP

560 Mission Street, 27th Floor

San Francisco, CA 94105

(415) 512-4085

DATE SIGNED

TBD

SIGNATURE OF COUNSEL ISSUING SUBPOENA

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission’s Rules of Practice
is legal service and may subject you to a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH
The Commission’s Rules of Practice require that
any motion to limit or quash this subpoena must
comply with Commission Rule 3.34(c), 16 C.F.R.
§ 3.34(c), and in parlicular must be filed within the
earlier of 10 days after service or the time for
compliance. The criginal and ten copies of the
petition must be filed before the Administrative Law
Judge and with the Secretary of the Comrmission,
accompanied by an affidavit of service of the
document upon counsei listed in Item 8, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission’s Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance. You should present your claim to Counsel
listed in ltem 8 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from Counsel
listed in Item 8.

A copy of the Commission's Rules of Practice is available

online at hitp://bitIy/F TCsRulesofPractice. Paper copies
are available upon request.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1995,

FTC Form 70-E (rev. 5/14)
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RETURN OF SERVICE

I hereby certify that a duplicate orginal of the within
subpoena was duly served:  (check the method used)
" inperson.

by registered mail.

(e by leaving copy at principal office or place of business, fo wit:

via FedEx

on the person named herein on:

TBD

{Month, day, and year}

Gregory Stone

(Name of person making sevice)

Attorney

{Cfficial title)

17
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of Docket No. 9372

1-800 CONTACTS, INC,,
a corporation

RESPONDENT’S SUBPOENA DUCES TECUM ATTACHMENT TO
THE FEDERAL TRADE COMMISSION

Pursuant to the Federal Trade Commission’s Rules of Practice, 16 C.F.R. §§ 3.34 and
3.36, and the Definitions and Instructions set forth below, Respondent hereby requests that the
Commission produce all documents, electronically stored information, and other things in its
possession, custody, or control responsive to the following requests:

1. All reports, studies or analyses of competition in the market for contact
lenses.

2, All reports, studies, or analyses of Paid Search Advertising’s effect on
consumers, including the potential for consumer confusion, deception, or false advertising in
such advertising.

3 The contact lens pricing and availability data relied upon in Prices and
Price Dispersion in Online and Offline Markets for Contact Lenses, WORKING PAPER
NO. 283 (Original Version: April 2006 Revised: November 2006) and the Commission’s
2005 report on Strength of Competition in the Sale of Rx Contact Lenses.

4. All data, studies, and information relied upon to support the statement in
footnote 35 of the FTC Staff Comment Before the North Carolina State Board of
Opticians Concerning Proposed Regulations for Optical Goods and Optical Goods
Businesses (Jan. 13, 2011; V110002) that “[t]here [wa]s no indication that” the
Commission’s 2005 findings about pricing and availability of contact lenses “ha|[d]
changed in the intervening years.”
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5. All data, surveys, studies, and information relied upon to support the
statements in the Commission’s 2015 Enforcement Policy Statement on Deceptively
Formatted Advertisements that “consumers ordinarily would expect a search engine to
return results based on relevance to a search query, as determined by impartial criteria,
not based on payment from a third party” and that “[kjnowing when search results are
included or ranked higher based on payment and not on impartial criteria likely would
influence consumers’ decisions with regard to a search engine and the results it delivers.”

6. All documents, data, information, or studies relied upon to support the
statements in the June 24, 2013 letters from Associate Director Mary K. Engle to Search
Engines that Commission Staff had “observed a decline in compliance with the [2002
Search Engine Letter’s] guidance” and that “the features traditional search engines use to
differentiate advertising from natural search results have become less noticeable to
consumers.”

For the purpose of this subpoena, the following definitions and instructions apply without
regard to whether the defined terms used herein are capitalized or lowercase and without regard
to whether they are used in the plural or singular forms:

DEFINITIONS

1. The terms “Commission” “You,” and “Your” as used herein mean only the Office of
Policy Planning, the Bureau of Competition, the Bureau of Economics and the Bureau
of Consumer Protection of the Federal Trade Commission and all employees, agents,
attorneys, representatives, and all other persons acting or purporting to act or that have
acted or purported to have acted on behalf of any of the foregoing.

2. The terms “and” and “or” have both conjunctive and disjunctive meanings.

3. The term “Computer Files” includes information stored in, or accessible through,
computer or other information retrieval systems. Thus, the Commission should
produce Documents that exist in machine-readable form, including Documents stored
in personal computers, portable computers, workstations, minicomputers, main{rames,
servers, backup disks and tapes, archive disks and tapes, and other forms of offline
storage, whether on or off Commission premises. If the Commission believes that the
required search of backup disks and tapes and archive disks and tapes can be narrowed
in any way that is consistent with Respondent’s need for Documents and information,
you are encouraged to discuss a possible modification to this instruction with Counsel
for Respondent identified on the last page of this subpoena. Counsel for Respondent
will consider modifying this instruction to:

a. exclude the search and production of files from backup disks and tapes and
archive disks and tapes unless it appears that files are missing from files that
exist in personal computers, portable computers, workstations, minicomputers,
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mainframes, and servers searched by the Respondent;

b. limit the portion of backup disks and tapes and archive disks and tapes that
needs to be searched and produced to certain key individuals, or certain time
periods or certain specifications identified by Counsel for Respondent; or

c. include other proposals consistent with the facts of the case.

The term “Documents” means all Computer Files and written, recorded, and graphic
materials of every kind in the possession, custody, or control of the Commission. The
term “Documents” includes, without limitation: electronic mail messages; electronic
correspondence and drafts of documents; metadata and other bibliographic or historical
data describing or relating to documents created, revised, or distributed on computer
systems; copies of documents that are not identical duplicates of the originals in that
Person’s files; and copies of documents the originals of which are not in the possession,
custody, or control of the Commission.

The terms “each,” “any,” and “all” mean “each and every.”

“Paid Search Advertising” mcans advertising generated on a Search Engine Results
Page.

“Search Engine” means a computer program, available to the public without charge, to
search for and identify websites on the World Wide Web based on a User Query.

“Search Engine Results Page” means a webpage displayed by a Search Engine in
response to a User Query.

“User Query” means data entered into a computer by an end user of a Search Engine for
the purpose of operating the Search Engine.



PUBLIC

INSTRUCTTONS

Unless otherwise indicated, each request covers documents and information
dated, generated, received, or in effect from January 1, 2006 to the present.

Your response to this Subpoena shall require a search only of files maintained by the

following offices at the Commission:

a.  the Office of Policy Planning

b.  the Office of Policy & Coordination, Health Care Division and Anticompetitive
Practices Division of the Bureau of Competition;

c.  the Division of Advertising Practices and Division of Marketing Practices of the
Bureau of Consumer Protection; and

d. the Office of Applied Research, Antitrust Division I, Antitrust Division II, and
Consumer Protection Division of the Bureau of Economics.

Nothing in this Subpoena shall be construed to require a search of the Commission’s
investigative files or the litigation files of any Staff Attorney.

Nothing in this Subpoena shall be construed to require production of drafl reports,
studies or analyses or e-mail correspondence between Commission employees
involved in the preparation of reports, studies or analyses.

This subpoena shall be deemed continuing in nature 50 as o require production cf all
documents responsive to any request included in this subpoena produced or obtained
by the Commission up to fifteen (15) calendar days prior to the date of the
Commission’s full compliance with this subpoena.

Except for privileged material, the Commission will produce each responsive
document in its entirety by including all attachments and all pages, regardiess of
whether they directly relate to the specified subject matter, The Commission should
submit any appendix, table, or other attachment by either attaching it to the responsive
document or clearly marking it to indicate the responsive document to which it
corresponds. Except for privileged material, the Commission will not redact, mask,
cut, expunge, edit, or delete any responsive document or portion thereof in any
manner.

If any person is unwilling to have his or her files searched, or is unwilling to produce
responsive documents, the Commission must provide Counsel for Respondent with the
following information as to each such person: his or her name, address, telephone
number, and relationship to the Commission. In addition to hard copy documents, the
search must include all of the Commission’s electronically stored information.

Form of Production. The Commission shall submit all documents as instructed below
absent written consent signed by Counsel for Respondent.

a. Documents stored in electronic or hard copy formats in the ordinary course of
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business shall be submitted in the following electronic format provided that
such copies are true, correct, and complete copies of the original documents:

i Submit Microsoft Excel, Access, and PowerPoint files in native
format with extracted text and applicable metadata and information as
described in subparts (a)(iii) and (a)(iv).

ii. Submit emails in image format with extracted text and the
following metadata and information:

Metadata/Document
Information

Description

Beginning Bates
number

The beginning bates number of the document.

Ending Bates number

The last bates number of the document.

Custodian The name of the custodian of the file.
To Recipient(s) of the email.

From The person who authored the email.
£ Person(s) copied on the email.

BCC Person(s) blind copied on the email.
Subject Subject line of the email.

Date Sent Date the email was sent.

Time Sent Time the email was sent.

Date Received

Date the email was received.

Time Received

Time the email was received.

Attachments The Document ID of attachment(s).

Mail Folder Path Location of email in personal folders,
subfolders, deleted items or sent items.

Message ID Microsoft Outlook Message ID or similar

value in other message systems.

Submit email attachments in image format, or native format if the file is
one of the types identified in subpart (2)(i), with extracted text and the
following metadata and information:

Metadata/Document
Information

Description
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Beginning Bates number

The beginning bates number of the
document.

Ending Bates number

The last bates number of the document.

Custodian The name of the custodian of the file.

Parent ID The Document ID of the parent email.

Modified Date | The date the file was last changed and
saved.

Modified Time The time the file was last changed and

saved.

Filename with extension

The name of the file including the extension
denoting the application in which the file
was created.

Production Link

Relative file path to production media of
submitted native files. Example: FTC-
O0I\NATIVEVOI\FTC-00003090.xls.

Hash

The Secure Hash Algorithm (SHA) value
for the original native file.

Submit all other electronic documents in image format, or native format if
the file is one of the types identified in subpart (a)(i), accompanied by
extracted text and the following metadata and information:

Metadata/Document
Information

Description

Beginning Bates number

The beginning bates number of the
document.

Ending Bates number

The last bates number of the document.

Custodian The name of the custodian of the file.

Modified Date The date the file was last changed and
saved.

Modified Time The time the file was last changed and

saved.

Filename with extension

The name of the file including the extension
denoting the application in which the file
was created.
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Originating Path File path of the file as it resided in its
original environment.

Production Link Relative file path to production media of
submitted native files. Example: FTC-
001\NATIVENO INFTC-00003090.xl1s.

Hash The Secure Hash Algorithm (SHA) value
for the original native file.

v.  Submit documents stored in hard copy in image format accompanied by
OCR with the following information:

Metadata/Document Description
Information

Beginning Bates number | The beginning bates number of the

document.
Ending Bates number The last bates number of the document.
Custodian The name of the custodian of the file.

vi. Submit redacted documents in image format accompanied by OCR with the
metadata and information required by relevant document type in subparts
(a)(i} through (a)(v) above. For exampie, if the redacted file was originally
an attachment to an email, provide the metadata and information specified
in subpart (a)(iii} above. Additionally, please provide a basis for each
privilege claim as detailed in Instruction 6.

Submit data compilations in electronic format, specifically Microsoft Excel
spreadsheets or delimited text formats such as CSV files, with all underlying data
un-redacted and all underlying formulas and algorithms intact.

If the Commission intends to utilize any electronic search terms, de-duplication or
email threading software or services when collecting or reviewing information
that is stored in the Commission’s computer systems or electronic storage media,
or if the Commission’s computer systems contain or utilize such software, the
Commission must contact Counsel for Respondent to discuss whether and in what
manner the Commission may use such software or services when producing
.materials in response to this subpoena.

Produce electronic file and image submissions as follows:

i. For productions over 10 gigabytes, use IDE, EIDE, and SATA hard disk
drives, formatted in Microsoft Windows-compatible, uncompressed data

7
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in a USB 2.0 external enclosure;

ii. For productions under 10 gigabytes, CD-R CD-ROM optical disks
formatted to ISO 9660 specifications, DVD-ROM optical disks for
Windows-compatible personal computers, and USB 2.0 Flash Drives are
acceptable storage formats; and

iii.  All documents produced in electronic format shall be scanned for and free
of viruses prior to submission. Counsel for Respondent will return any
infected media for replacement, which may affect the timing of the
Commission’s compliance with this subpoena.

iv. Encryption of productions using NIST FIPS-compliant cryptographic
hardware or software modules, with passwords sent under separate cover,
is strongly encouraged.'

e. Each production shall be submitted with a transmittal letter that includes the
FTC matter number; production volume name; encryption method/software
used; passwords for any password protected files; list of custodians and
document identification number range for each; total number of documents;
and a list of load file fields in the order in which they are organized in the load

file."!
9. All documents responsive to this subpoena:
a. Shall be produced in complete form, unredacted unless privileged, and in

the order in which they appear in the Commission’s files;

b. Shall be marked on each page with identification and consecutive
document control numbers when produced in image format;

c. Shall be produced in color where necessary to interpret the document (if the
coloring of any document communicates any substantive information, or if
black and white photocopying or conversion to TIFF format of any document
(e.g., a chart or graph) makes any substantive information contained in the
document unintelligible, the Commission must submit the original document,
a like-color photocopy, or a JPEG format image);

d. Shall be accompanied by an affidavit of an officer of the Commission stating
that the copies are true, correct, and complete copies of the original documents;

'! The National Institute of Standards and Technology (NIST) issued Federal Information
Processing Standard (FIPS) Publications 140-1 and 140-2, which detail certified cryptographic
modules for use by the U.S. Federal government and other regulated industries that collect,
store, transfer, share, and disseminate sensitive but unclassified information. More information
about FIPS 140-1 and 140-2 can be found at http://csrc.nist.gov/publications/PubsFIPS .html.
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and

c. Shall be accompanied by an index that identifies (i} the name of each person
from whom responsive documents are submitted; and (ii) the corresponding
consecutive document control number(s) used to identify that person’s
documents. Respondent will provide a sample index upon request.

If any documents are withheld from production based on a claim of privilege,
the Commission shall provide, pursuant to 16 C.F.R. § 3.38A, a schedule which
describes the nature of documents, communications, or tangible things not
produced or disclosed, in a manner that will enable Counsel for Respondent to
assess the claim of privilege.

If documents responsive to a particular request no longer exist for reasons
other than the ordinary course of business or the implementation of the
Commission’s document retention policy but the Commission has reason to
believe have been in existence, state the circumstances under which they
were lost or destroyed, describe the documents to the fullest extent possible,
state the request(s) to which they are responsive, and identify Persons having
knowledge of the content of such documents.

The Commission must provide Counsel for Respondent with a statement
identifying the procedures used to collect and search for electronically stored
documents and documents stored in paper format. The Commission must also
provide a statement identifying any electronic production tools or software
packages utilized by the Commission in responding to this subpoena for:
keyword searching, Technology Assisted Review, email threading, de-
duplication, global de-duplication or near- de-duplication, and

a. if the Commission utilized keyword search terms to identify documents
and information responsive to this subpoena, provide a list of the search
terms used for each custodian;

b. if the Commission utilized Technelogy Assisted Review software;

i. describe the collection methodology, including: how the
software was utilized to identify responsive documents;
the process the Commission utilized to identify and
validate the seed set documents subject to manual
review; the total number of documents reviewed
manually; the total number of documents determined
nonresponsive without manual review; the process the
Commission used to determine and validate the accuracy
of the automatic determinations of responsiveness and
nonresponsiveness; how the Commission handled
exceptions (“uncategorized documents”); and if the
Commission’s documents include foreign language
documents, whether reviewed manually or by some

9
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technology-assisted method; and

ii. provide all statistical analyses utilized or generated by
the Commission or its agents related to the precision,
recall, accuracy, validation, or quality of its document
production in response to this subpoena; and identify
the person(s) able to testify on behalf of the
Commission about information known or reasonably
available to the organization, relating to its response to
this subpoena.

c. if the Commission intends to utilize any de-duplication or email
threading software or services when collecting or reviewing
information that is stored in the Commission’s computer systems
or electronic storage media in response to this subpoena, or if the
Commission’s computer systems contain or utilize such software,
the Commission must contact Counsel for Respondent to
determine, with the assistance of the appropriate government
technical officials, whether and in what manner the Commission
may use such software or services when producing materials in
response to this subpoena.

Any questions you have relating to the scope or meaning of anything in this
subpoena or suggestions for possible modifications thereto should be directed
to Justin Raphael or designee at (415) 512-4085, Justin.Raphael@mto.com.
The response to the subpoena shall be addressed to the attention of Gregory
Stone, Munger Tolles & Olson LLP, 355 South Grand Avenue, 35% Floor, Los-
Angeles, CA 90071, and delivered between 8:30 a.m. and 5:00 p.m. on any
business day.
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United States of Amensa
Federal Trade Commissn

CIVIL INVESTISATIVE DEMAND

- 1-860 Contaots, Inc

cio Garnh Vincent, Eag.

Wemges, Tolles £ Olsan LLP.

365 South Grand Avenue, Los dageles, G 90071

This demand s msuad pursumxita Section 20 of the Faderaf Trade Coramisslon Act, 15U S 6 § 571, i the Gurse
of an ivesiigation {o determine whether thers ja. haa been, or may be a wiolabon of any laws admmlsiared by tne
Federsi Trade Commissien by cenduct, aaﬁvmes or ;)mpased action as described 1A Hemn 3

2. AUTION REQUIRED
i You areretuired 10 appear and1sshify,

TRICATION OF HEARING

Federal Trade Commission
" 403 Sovanth Sirees, SW

Reom GG-5538

Washmglen, PC 20640

YOUR APPEARANCE WiLL, BE BEFORE
Gustaw P {hearalia 57

DATE AND TIME OF REARING DR DEPOSITION

Petwunry 17 2015

I~ ¥Yeu ave npguived to produte i documeants described in the ottachied schedule that ame in your possession, qustody, or
rerivol, and 13 maxe them avalloble at your address indicated ghove for inspettion and capying oF 18pegduction at the

zta and Lime 1pecified below
™
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Februane 17, 2015
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1-800 Contacts, Inc.. File No. 141-0200
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Geoffrey Green, Custodian ;
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Ragloe Agtof 1980,
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Form of Certificate of Compliance®

Hwe o certdy that all of the dotuments and information required by e aftached Civil investigative Demand
which are m the possession, custoddy. control, or knowisdge of ihe person to wnom the demend s giretted
neve baen submitted to 2 custodian named herein,

f a doeument responsive 1o il Civit Investgative Demand has not been submitied. the objectans ta fts
aubmission and the reasens for the ebyection have been stated.

if an interrogatory or & portion of the raquest has not been fully answered or 3 portion of the raport has not
‘beon compietad, the objechons o sich intsragatory or uncompleted portion and the reasons for the

ohjetfions have been siated.
Signature
Tiie
Swom o before me this day
Bty Puchie

“ir, e BVient thp! OB Tan o0 poren I8 reanenmiie far comoing With irs dettsnd, the veriticats sball inem fy the
documents fof winch sash carhfnng indivigual was respoasible  1n gacs of 8 Sworn Setoment the atye cenfoate of
comphaibe may e supLorted by an (eskor declaraucn as provided kr by 26 US C §1746

FIC Form 144-Back (rar. 2708}



»

PUBLIC

CIVIL INVESTIGATIVE DEMAND ISSUEP TO 1-800 CONTACTS, INC.
File No. 141-0200

For the purpose of tus Civil nvestigative Demand (~CID™;. the followmny definitions and

instriigtions apply:

nxmm{ms

“Company.” “1-800,” and “you” vr “your” shall mean 1-800 Contacts, Inc.. ifs directors,
officers, frustees, employees, attomeyvs, agents, consultants., und representatives, its
domestic and forcign parents. predecessors, divisions, subswdiartes, affiliates, partnerships
and joint venwres. and the direstors, officers, trustees, employeey, atiorney s, agents.

-consultants, and representauves of its domestie and foreign parends, predecessors,

divistons, subsidraries, affiliates, partncrships and joint venturss,

“Agreement” or “contract” shafl mean any oral, worten. or impled contract,
arrangement, understanding, or plan, whether formal or infiismal, botween tweo or more
persons, wgether with all modifications or amendments thereto,

“And.” as welf as "or.” shall be construed both conjunctis ely and disjunctively, as
necessary, in order to bring within the scope of any Specificanon in the Schedule ail
informetion that otherwise might be construed to be outside the scope of the

“Apy” shall be construed 1o inciude “afl.™ and ~afi™ shall be construed w include any.”

~Communication” shalf mean any transmittal, exchange. transfer, or dissemination of

information; regardless of the means by which it 15 accomplished; and includes all
commumuations, whether written or orel. and all discussions, meetings, teiephone
conumuanicalions, or ematl contacts.

“Competitor” includes the Company. and shall mean any person engaged in the business
of sclling contact lenses fo consumers.

~Caontaining” shall ;ean conmining. describing. or interpretng, in whole or in part.

~Diseuss” or “discussing” shall raean, in whole o1 inf part, constituting, conwintug,
describing, analyzing. explaining. or addressing tho designated subje.t matter, regardiess
of the length of 1he treatmont or detail of analysis of the subject matter, but not merely
referring to the designaded suhject matter without elahoration. A decument that
~discusses unother dovament incdes the other document Hself,

~Documents” shall tmean all writien. recorded, ttanseribad. or graphie matter of every
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1-800 Contacts, Inc. 2
Crudt Iovestigative Demond

11,

12.

14.

i3

type and desgription, however and by whomever prepared, produgced, reproduced,
disyeminated. or made, meluding, but not limited to, analyscs, letters, teleyrams,
meinoranda, reports, bifls. receipts, telexes, contracts. invoives, books, accounts,
statements, stadies, spreadsheets. presentations, surveys, pamphiets. notes, chatis, maps,
plats, tabulations, graphs, tapes. data sheets. data processimg cards. printonts, nef sites,
wmierofilm, indices. calendar or dary entries, manoals. gaides, outhnes, absiracts,
histories, agendas, minutes or records of mestings. conferences, electronic mail, and
telephone or other conversations or commumieations, as well as flns. tapes, or slides, and
all other data compilations in the possession, ciistody. or vontrol of the Contpany, or to
which the Company has access. The term “docisnents” includes the camplete original

doeument {or a copy thereof it the original is not dvailable), all drafts {whether or not they

resulted in 2 final document). zod 21 copies that differ in any respect from the onginal,
including any notaton, undedining. markinig, or information net an the onpingl The tert
“gther data compilations™ includes information stored in, or accessible thrangh,
computer or other information retrieval systems. together with instroctions and all other
material necessary to use or interpret such data compilations. If the name of the persun or
persons who prepared, reviewed, or recowved the document and the date of preparation,
review, or receipt are not clear on the face of any document, such information should be
prsvided separately. ' ' '

“Documents suificient to show™ and “documents sufficient to identify” shail ryean
both docoments that are necessary and documents that are sufficient to provide the
spectiic information. If summanes. vompiations, hsts, or synopses are available fhut
provide the information being requested. these may be provided m Hen of the underlying
documents.

“Each™ shall be construed to include “every.” and “every” shalt be construcd 1o inchude
L’t’.‘_a Qh -w-i

“Effect” shall mcan the actual. intended. farecast. desired. or contemplated consequence
or result of an achon or plan.

~Person” includes the Company, and shall mean any natural person, corporate entity.
partnership, association, joint vepture, Sovernmental entity, inist, or any other
¢rganization of entity engaged m eomumerce.

Ptan” or “plans” shall mean tentative and preliminary pruposals. stratogies.
recommendations, analyses, repotts, or considerations. whether or wor procisely
formulated, finatized. authorized, or adopted

~“Referving to." “relating to,” “vegarding” ot "about” shall mexn, in whole or in part.
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constituting. containing. concerning, embodying, reflecting, discussing, explaimng,
descrbing, analysing, sdeatifymg, stating, roferring 1o, dealing with, or in any way
pettaining to.

16,  “Sefilement Agreement” or “Settlement Agreements” shall mean, in whole ot in part,
in singular or plural, any agreement entered into by or between 1-800 and any other
person 106 resolve any aliepation, dispate. litigation, or other matter concermng any of
1-880°s trademarks.

INSTRUCTIONS
The response to this CID shail be submitted in the following manner:

t. - Lnless othorwise indicated, each specification in this CID covers documents uand
information dated, genersted, received, or in effect from January 1, 2002, 1o thirty days
before the day when the Corepany provides the Commission with its fival document
submission. the executed certification foum. and other compliance-related documents
described in Instriction 12 (*Reyoest Period™. The Company shall preserve documents
responsive te the CID created or received after the Request Period until 2 Commission
reprezentative notifies the Company that the investigation has ended

p4 Eacept for privileged material, the Company wil produce each responsive docament m
its entirety by including all attachments and all pages. regardless of whether they duectly
relate to the speciied subject matier. ‘The Company should subrut any appendix, table, or
other attachment by either aitaching it to the responsive dotument or clearly marking it to
indicate the responsive document to which it corresponds. Except for privileged material.

-the Company will not redact. mask, cut, cxpunge. edit, or delete any responsive document
ot portion thereof in any manner,

3 Compliance with this CID requires a search of all documents in the pessession, custody,
or vontrol of the Company including, without limitation, these documents held by any of
the Company’s efiicers, directors. employees, ugents. representatives, or legal counsel,
whether ot not such documents are on the prermses of the Company. If any person is
unwilling to have his or hor files scarched. or is unwilling to produce responsive

documents, the Company must provide the Commuission with the following information
a5 to each such person: his or her name, address, telephone number, and relationsinp to
the Company. Tn addition to hard cupy documents. the search must include all of the
Company's Electronically Stored Information

4. Yorm of Produvucn. The Company shull submat al] documents as mstructed Selow absent
written consent signed by the Assistant Drirector.
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8. Docaraents stered in elegtronic-or bard copy formats in the ardmary course of
business shall be submitted in the %sllowing electronie format provided that such
copies ate true, correct, and complete copies of the eriginal decuments:

i. Subnit Microsoft Exeel. Access, and PowerPoint files tn native format
with extracted text and applicsble metadata and information as described.
in subparts (a){i} and (a)(iv):

. Submit emails in 1mage format with extracted toxt and the following

mctadata and mformation:
Metadata/Doeunment 7 Description 1
' information ' ' I
Beginmng Bates The beginning Bates rumber of the émmmt |
{number ‘ _ '
: Fnding Bates rumbix | The }ast bates numiber of the dmument
Custod:én 7 _ The name of the original custodian of the ﬂie
; ’I‘o L \ | i Rec;pmnt( 5) ﬂf the email,
From B Tie persun who anthu*m the cansil.
{CcC. : Pcr,on{s) copxe;} on the crail. _
1 BCC : ?emn{s,) blind mp;-.d onthsciiE
Suiajﬁet Subject line of the omail. |
Date Sent Daté the.émai} was sent. o
| Timte Sent Tlmc thie cmal was sent.
| Date Received | | Date the email was received .
Time Received : Tnne the email was rt‘ct:weé |
Attac:hmmtq : _ | T‘hc Dm.dment ip) of attaehmf.m( s) ‘
‘Mail Foldet Path Location of il i personal fo‘ladc,m,
_ N subfolders. du!ctud teres ot sent mzms
Mbs:,age i Mmrcxaeﬁ Uutlook Mwsa;,e Do smuar
value ini other message systems.
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. Submit emafl attachments m image formst, of native format if the file 13
‘oncof the types identified in subpact (a)(5), with extracted text and the
following metadata and information.

: | \ietaﬂat’a!bmumen_f Descrigﬁﬁn )

Informatmn . [ .
| Beginning Bates numher ] Thc begmmn-g bates number of the.
Ending Bates tumby ] 'ﬂw Jast bates numbe.r ofthe ducumam )
Custodian | The name Gf rhe ongxm} custodian of the
' _ | file.
| Pavent Emal : Thc D@ment D of the pamnt conail.
i Modified Date T!;e daie the file was last changed and
; _ - sav&d
| Modsfied Trame ‘ ”"he time the file was last changed and

saved

| Filename with extgnsion | The nmne of the file including the extension |
| denoting the applivation in which the file
wag created.

= f’fodudi;m Link 1 Relauve file path o pmdu;..i.on medig of
' { submitled native files. Ezample:
| FPC-001\NATIVEWONFTC-00003090 xis.

Hash N The Secure Hash Algonthis {(SHA) value

L. e i for the original vative file.

W Subsit 21! other electronic doeuments in image formaat, or native format if
the file is one of the types iduntified in subpart (a){(D). accompanied by
cxtracted text and the following metadata and information:

| MetadataDocioment | Description
lnfermation _

| Begmmm, Bates rmmbm' The beginmag bates numbet of tie
| dovument.
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| Ending Bates number | The last bates nummber of the documcn’t )
Custodian | The name of the original custodian of the
5 i ’ R . ‘ mﬁ: 5 PP, ey
Modified Date - The date the file was Jast changed and
| Modified Time | The time the file was Jast changed and
; | saved, _
Filename yﬂ?tﬁ cxtension. | The name of the file mcluding thé_—-ex-tenswn
denobing the application in which the filé
e . | was created. N o
 Originating Path | File path of the file ax it resided in itg
- 7 | eriginal environment
Production Link Relative file path to production medix of
submitted nauve files, Example:
FTC-00IWATIVEMOTWFTC-0000309¢. xis,
Hash The Secure Hash Algorithm (SHA} value
' for the onganal native file

‘Submit decuments stered m hard copy 1n emage format accompanied by
OCR with the fullowing information:

Metadata/Docment | Deseription
information - o
Bopinning Bates humber | The beginning betes number uf the.
| documont. - _
Ending Bates number | The Just bates sumber of the document.
Custodian { The name of the onginal custodian of the
i Ble

Suhmit redacted documents in PDF format accompanied by OCR with the

- metadata ind information tequired by relesant document type 0 subpans
{a){1} throuph {a){v) ahove. For exammple, if the tedactad file was ongmally

an attachment to an aaall, provide the metadate and informatinn specified
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in subpart (s)(iif) above. Additionslly. please provide a bass for each
privilegs claim as detailed in Invtruction 6

b, Submit data compilations in clectretic fortnat, specifically Microsott Excel
spreadsheets or delimited text formats such as T8V files, with all undeclying data
un-redacted and all underlying formulas and algorithms intact '

. I the Company intends to utifize any de-duplication or cmail threading software
or serviges when collectmg or reviewing information that 1s stored in the
Company s compyter systemas or electronic storage media, or if the Company’s
compuier Systems contain or utthze such software, the Cumpatry must contact the
Commission t determine, with the agsistance of the appropriate Comraission
representative, whether and 1n what manner the Company may use such sofiware
or services anpre&uc ing matmais in resposs 10 this CHD.

d. Produce elevironic. ﬁ%e and i :mage submwsmns as fellaws

i

i1

11

v,

For producnons over 10 gigabytes, use DE, EIDE. and SATA hard disk
drives, formatted in Microsoft Windows-compatible, uncompressed data

Tins LSB 2.0 external epclosure;

For productions unger 10 gigabvies, CD-R CD-ROM optical disks
formatted to ISO 9660 specifications, DVD-ROM optical disks for
Wirdows-compatible personal computers, and LISB 2.0 Flash Drives ate
ar:ceptﬁble stomga. formats; and

All dncummt« weed in ele g fﬂr‘nghm be amm tbr #ng. ﬁm

of virusgs prior 1o submmss h 8 ! return an d
m___._...gredw & %hasm:m%&hwb_ x.a._ﬁec_&uma,ﬁm

is C10,

Encryption of productions using NIST FIPS-compliant crvptographic
hardware or seffware madules, with passwords sent under separate cover,
is strongly encovraged !

ﬁncc&wmg Smnurd (F]?‘i 3 Pnhhcatyms 140»1 and 14{1’3. whxch detail ce-‘s;ﬁed cwptogrwh’w
modules For use by the U S, Foderal govemment and orher regulated industries that collect, stare.
transfer. share, and disscminate sensitive but unclassified information. More intormaiion about
FIPS 144-1 and 140-2 can be found at http:/-oste nist gov'publications PubsFIPS html
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€. Euch production shafl be submitted with a transrmttal Tetter that weludes the FIC
matter namber; production volume same: enoryption method software used:
passwords for uny password protecied files; list of custodtans and docament
jdentification number range for edch; total number of documents; and a list of
load file fields in the onder in which they are orgamzed 1n the load file.

S. Al documents responsive tq this CHD:

a Shall be produced in complete form. unredacted unless priv ﬂegad and in the
order in which they appeer in the Company’s files;

B Shall be marked o each page with corporate identification and consecutive
doucument control uumbers when pruduced m image format;

c. Shall be produced in color where necéssary to interpret the document (if the
valoning of any document comumunicates any substantive information. or if black
and whte photocopving or vontversion o TIFF format of any document {e.p.. 2
chart o1 graph) mukes uny substantive inforroaden contained in the decument
unintelligible, the Company must submut the original document, a like-color
photocopy, or 2 JFEG format imagaj.

d. Shall bé accompanied by an affidavit of an officer of the Company stating that the
copies are irpe, correct. and complete copies of the origmal dovuments; and

. Shall be accompanied by an index that identifies (i) the name of edch persen from
whom respoasive duauments an: submitted; aad (11} the corresponding
consecutive dowument control number(s) used to wduntify that persen’s documents.
The Commission representative will provide a sample index upon request.

6. If the Company withholds any responsive document or masks or redacts any portion of
any responsive document hased on & claim of privilege or work-preduct immunity, the
Company must provide the Commizsion with 4 log describing the privilege clamm and all
facts supportmg the claim sufficiont to comply with Federal Trade Commission Rule of
Practice § 2.8A. 16 C.F.R. § 2.8A For each document withheld, masked, or redacted, the
log shall hst the followmng: (a) spevific grounds for claim of privilege or immumity, (b}
type of document, (¢} titte, {d) author{s), (€} date. (1) addressces and reeiprents of the
original document er any copy thereof (nclading persons “gc’d” or “blind cc’d™). (g)a
description ef the subject matter, with sufficient detad to assess the clamm of privilege, (b}
a desctiption identifying each attachment to the document, (i) the page length of the
ducument, {j) the relevant speaifivation(s), and (k) fur redacied docoments, the decurment
control number {as deseribed in Jasfruction 5) Additionally, for each docwnent withheld
under a claim of atomey work-produet smmunity, the log wili lst. (1) whether the.
docuraent was prepared i anticipation of litigation or for wial, tmy the other parties ur
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expeiied other pariies to the hugstion and whether that party is adverse, {n) case sumber,
{0} complaint filing date, and {p) court narne. For tach person listed, the log will include
the person’s full name, addness, lob title, and eraplover or fim: for each non-Comapany
reeipient. include such additivng] description sufficient io show that individual’s need to
know the information contained in the document. Please denote all attorneys with an
asterisk (7). '

An nttachroent K 7 document must be entitfed to privilege in its own right. If an
attavhrent is respunsive and not entitled to privilege 1 its own nght, 1t THust he provided.
“Fhe Company must provide all non-privileged portions of any responsive document for
which a claim of privilege is asserted, noting where redactions in the document have been
made. With respeet to ocuments withheld on grounds of privilege that discuss or
describe any 11.8. or foreign patent, each individual patent 1dentified m the withheld
document must be speafied by us patent number.

7 Docuwineats written in o langaage other than English shall be translated into English, with
ihe Epglish transfation attacked o the foreign lengusge dovument.

8 Da not destroy or dispose of docurnents respensive to this CID. or any other documents
relating to the subject matier of this CTD, The destruction or disposal af such docureents
during the pendency of this investigatiof mught vonsiitute a felony w viclation of 13
.S C §1505 and 18 1 8.C. §1512.

9 Do not produce any Sensitive Pervonally Identifiable Information {“Sensitive PU") ot
Sensitive Health Information (“SII") priot to discussing the information with a
Cornission fepresentative. i any document responsive to a particulat specification
zoutains unresponsive Scasitive PT or SHL, redast the waresponsive Sensitive Pt or SHI
prior o producing the decument  The term “Sensitive PII” means an individual’s Social
Security dumber alone or an indrvidual’s nustie. address or phone nomber in combination
with ene or mnge of the following: date of birth: driver’s lcense number or other state
identification number, or a foreign cousitry equivalent: passpor! mumber; financial sccount
mumber; or credit or debit card number. The teem “SHIT inchusdes medical records and
ather individually identifisble health mformation. whether on paper. in electromc form, or
wommunicated orally. SHI telates to the past, present, or finure physical or mentat health
ot condition of sn individual, the provison of health care to-an individual, or the paxt,
present, or fupure pavment for the provision of health eure 10 a individual.

16, The Company must provide the Coramission with the following: (1) a statement
identtfying the procedures used to scarch for Electronicatly Stored Informution
documents; and (b] a statement identifymg the procsdures used o search for documents
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stored 1r paper format. including for each docameat custodian. identification of
indwiduals who provided information on the lacation of responsive docurrents,

11.  The Compaity must comply with this CID by submutting ail decuments and information
responsive to, it on or betore the dates wdentified n this CID, In addivon, when ithas
completed production, the Compariy fst also submit the execuied and notarized
cerufication form (attached). In order for the Company™s response to this CID to be
complete, the attached certification form must be executed by the official supervising:
comphiance with this CID. netanzed, and submitted along with the responsive materials,
The Company should submut responsive documents to Gustav P, Chiardllo; Exq.. Federal
Trade Commission, Buteau of Competition, Constitution Center, 400 7° St., SW, Room
5508, Washingtoa, DC 20580,

12.  Compliance with this CY) requires the Company to submit to the Commission, on or
before the due dates fudicated, all responsive documents, data, information and the
following:

a. Executed and notarized certification form. which 1s 1ncluded herewith:

b, Provilege Log according (o Fistruction 6, if any respotisive docoments are
withheld or redacted:

g, List of any persens (by nane, address, telephone number, and relatniship to the
Company) whose files have not becn searched according to Instruction 3.

d. For each document subiutted, mformation sufficient to identify the name of the
person fom whose files the document was obtamed (document castodian).
according to lustraction 5; and

e, Staterncnt of the procedures used by the Company to coniply with this CID,
according to lnstruction 10. '

13.  Hthe Compdny helieves that this CfD”s specifications can be narrowed consistent with
the Commission’s need for information, we encoarage it to discuss possible
‘modifications with a Commission représentative at the earliest possible date Note that an

any nodifivatives to this CID. All igguiries about thig CID and modification requosts
should be directed te Gustav P Chiareflo, Attorney. at (202) 326-2633,
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. Submit a current organization chiart and the most recent telephone tnd other persormie]
directoties for 1-860.
24 T spreadsheet form., state in dollars the Company’s annual and menthly sales Tevenue

dering the Request Perivd for contact lenses in total, and separately, for cach of the
following consumer channels:

a.  Onling;

b, Telephong-order;

¢ Mail-order; and

d. Other {and identify “Other” channels).

o in spreadsheet form, nate in dailars the Company’s antwal and monthly expenditure
om advertising during the Reguest Penod for contact lenses in total, and separately for
each of the following edvertising chagtels:

a  Television;

b Radio:

¢ Bitlhoard;

d.  Ponf;

€. Search advertising,

f.  Ouhoe advertising that is not search adverhising: and
g Dther (a;zd identify ’-'che.r” c-h-anng:]s).

4. Submit gt documents thut discuss ot analyze competition in the sale of cuntact lenses,
nciudiag without [imiiatien, all decuments that discuss or analyze: (1) the market share
of eompetitive pesition of any Competitor; (1) the relative strength or weaknoss of any

Competitor, {isi) market supply and detnand conditions: and {iv) efferts to win sales or
customers from any Compeiitor, and losses of sales dr customers to any Compotitor,
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5. Submit ul} documents relating to 1-806"s plans or strategy. for the sale of contact
lenses, inchuding, but not limited to, ail: strategic pluns: basmess plans; marketing
plans; advertising plens; pricing plans; forecasts: strategies and decisions; market
studies: and presentations to management commitiees. vxecutive committees, and
boards of dirsctors.

6. Submit 2l documents rejating to 1-8300°s or any other perSon’ 5 plans or strategy
relating to search advertising, wcluding. but not limited to, all decuments relating to:
any study, analysis, or evaluation of seurch advertising, the value of search advertising;
the value of hidding on Cempetitors” (rademarks as keywords In auchions; s the
etfoct of bidding on Competitors” trademarks as keywords in auctions,

7. Deseribe in detail how 1-300 implemented its search advertising strutegy, including the
followang information:

a.  Alist of all keywords bid upon Jduring the Request Period. with trademarked
keywords identified;

b. A tist of all negative keywords implemented during the Request Period. with
tradcmarked negative keywords rdentified. and an explanation of how the negative
keywords were selected, and how they have been implemeuted;

¢. In spreadsheet form, state the dollar amount paid per click. by search advertising
platform, by keyword. during the Request Period: ' '

d. In spreadshect form, state the monthly sales (in dollars and units) generated by
each scarch advertising platform, by keyword, during the Request Period, and

e, How 1-800 defines a ~conversion” from a search advertiscment. along with
1-800°s conversion rate on cach search advertising platform.

-8 Describe, and submut all docgments relatutg o, the eftect of any Competitor’s bid on
1-800's trademarks as keywords in any search advertiging anction on.

a 1-800°s scarch é&wrrising strategy’;
b.  1-BO0's strategy for pon-scurch advertising,
¢ |-880°s retail sules strategy: and

d.  1-800’s sales or revenues, meluding. but not Hmuted w, estomated Jost salus {in
doilars and unitg).
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10,

11

12,

i3.

Dereribe, and submit all documents relating te, the effect of 2 bid by 1-800 on any
Competitor’s trademarks as kevwords in any search advertising anction on:.

a.  1-800s seatch advertising strafegy;

b, 1-800"s steategy for non-search advertising;
c. 1-800's retad sales strategy: and

d.  1-B00"s sales or revenues.

Identify every emplovee or other person who has worked en behalf of 1-800 on brand
marketing andior advertisiag compaigns, and identify the relevant marketing or
advertising channel (breaking out search advertising as » separate advertising categary
or sub-category}.

Describe., and subrait all documents relating 10, the origin. purpose, intent, and effect
of 1-800°s trademark protection and enforcement strategy. mcluding, hut not umted
to: (i) 1~800°s plans, decisions. and strategics to file frademark infringement law suits
ot seek settlements with Competstors; (i) bow -800 identified aﬂage& infringers; i)
how [-800 detenmined that inftingement had oceurred; {1v) what actions 1300 toek to
protect or enforus its rademarks; (1) the effect of 1-8007s stiategy on competititn,
prices, putpat, or costs of search advertisng; (vi) the effect of 1-8007s straiegy on
competition. prices, output, or custs of contact lenses; and (vir) the effect o 1-860°s
sirategy on 1-800. consumers of contact lenses, any Competitor, or any search
advertising platform,

Submit 81l docpments relating to anv Settlement Agreement. including, without
hiitation, sl documents relating to: f1) the origin, purpose, objective, or intent of any
Settlement Agreement; {1i) the effect of any Settlement Agreement on competitian. -
prives, nutput, or costs of contact lenses: (iii) the effoct of any Settlement Agreement
on competition. prices, outbut, or eosls of scarch advertiang. (iv) the enforcernent of
any Settlement Agrevment; (v) the breach of any Settfernent Agreement; (vi) the effect

of any Settlement Agreement en 1-808, eonsumers of contdet lenses. any Competitor,

or any search advertising platforny; and (vi) the actual, contemplated, forecast, oc
intendedt cost or benefits of any Scitlement Agreemient,

Subrrit ail documents relating o, or evidencing. consumer confusion m connectum
with ary Competitor’s vse of 1-800"s wademiarks as keywords 1n 4 seawch adverttung
auction.

Subnut all doguments produced w connection with sny trademark or antitnast litigation
s which 1-200 hes been {or 15 curreativ) a party, inchnding, but sot Emited to, all -
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pleadings, correspondence, discovery requests and respunses, expert reports. studies or
analyses, and deposition transeripts,

15, Submit all docements relating to any Commmunication between 1-800 and any
Competitor relating to any”

.  Trademark litigation or hreatened trademark litigation:
b. Settlement Agreement; or

e Agrecment not to bid oo kéyworés. of to implement negative keywords, in any
search advertising auction.

16 Identify, and provide ali documents refating o, any procompetifive jushfications or
efficiencies for any Setdement Apreoment.

17, ‘Submit documents sufficient to show 1-800's docurnent retention and document
destruction policies. '
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CERTIFICATION

1-800 Contacts, Tnc.
FIC File No. 141-0200

The response to this Crvil lvestigative Demand. together with any and all appendices
and aftachments thercto, was prepared and assembled under oy supervision in accordance with
mstructions issued by the Federal Trade Commission. Subject to the recogniuon that. where so
indicated, reasanabie estimates have been made because books and records do not provide the
required information. the informatien is, 10 the best of my knowledge, true, correet, and.
comiplote.

‘Where copies rather than original documents have been submitted, the copies are true.
correct. and comptlete. If the Commission yses such copies in any court of administrative

proveeding, the Company will not objoct on the bass that the Commission has not offered the
originul document.

{Tvpe or Print Signatuee)

{Type or Pt Tiﬁc)

{Company)

Subsertbed and swom o before me at the City of

State of , this. : day of , , 29

(Notary Pubhic)
My commussion expres’
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UINITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of | Docket No. 9372

1-800 CONTACTS, INC.,
a corporation

COMPLAINT COUNSEL’S FIRST SET OF REQUESTS
FOR PRODUCTION TO RESPONDENT 1-800 CONTACTS, INC.

Pursuant to.the Federal Ttade Commission’s Rule of Practice, 16 C.F.R. § 3.37, and the
Definitions and Instructions set forth below, Complaint Counsel hereby requests that Respondent
1-800 Contacts, Inc. (“1-800 Contacts™) produce within 30 days all documents, electronically
stored information, and other things in its posséssion, custody, or control responsive to the
following requests:

1. All Documents Relating to cotrespondence between 1-800 Contacts and any other
Person related to Negative Keywords. See, e g., 1-800F_00033564 (referring to a
“recommended list” of negative keywords previded in 2011 to Ciba and Vistakon).

2 For each Negative Keyword 1-800 Contacts has implemiented during the Relevant
Period, Documents Sufficient 1o Show the first date on which 1-800 Contacts instructed a Search
Engine to implement such a Negative Keyword.

B For each Negative Keyword [-800 Contacts has implemented during the Relevant
Period, Documents Sufficient to Show any dates on which 1-800 Contacts instructed a Search
Engine to cease implementing such a Negative Keyword.

4, All documents submitted to the Federal Trade Commission and/or the Department
of Justice in connection with any filing made pursuant o the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 relating to a transaction to which 1-800 Contacts was a party. This
tequest includes documents submitted by 1-800 Contacts, as well as documents submitted by any
other person who made a filing relating to a transaction to which 1-800 Contacts was a party.

5. All documents submitted to the Federal Trade Commission and/or the Department
of Justice in connection with any Request for Additional Information made pursuant to the Hart-
Seott-Rodino Antifrust Improvements Act of 1976 relating to a transaction to which 1-800
Contacts was a party.
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6. All Documents Relating to any Unilateral Pricing Policy adopted by a
manufacturer of contact lenses, such as the Unilateral Pricing Policies adopted by Johnson &
Johnson Vision Care, Alcon, Bausch +Lomb, and CeoperVision, beginning on or about July
2014, including but not limited to: (a} Documents discussing the impact of a Unilateral Pricing
Policy on i-800 Contacts; and (b) Documents discussing the impact of a Unilaterai Pricing
Policy on any Competitor, Affiliate, or group of Competitors-or Affiliates of 1-800 Contacts.

T All documents related 16 correspondence betweeti any employee, agent, or
representative of 1-800 Contaets and any employee, agent, or representative of any cther seller of
contact lenses regarding; trademarks, litigation, advertising (including but not limited to scarch
advertising), or a contractual relationship between 1-800 Coutacts and any other seller of contact
lenses (including but not limited to actual, potential, or claimed breaches of existing contracts).

8. All Docurrents Relating to contact lens purchases by custoraers or former
customers of 1-800 Contacts from any retailer sefler of contact lenses other than 1-800 Contacts,
including documents analyzing switching by 1-800 Contacts’ customers and former customers
and/or switching by customers of other contact lens retailers,

9. All data used, presented, or summarized by Bain and Company i in connection with
due diligence or competitive analysis of Vision Direct on behalf of 1-800 Contacts, including but.
not Jimited to responses to surveys of contact lens consumers such as the data summarized in the
draft presentation “Vision Direct Competitive Positioning,” dated May 2015. See Bates number
1-800F 00056323

10.  All analyses comparing 1-800 Contacts’ prices to the prices of a Competitor.

11.  All documents analyzing the effect of increased price visibility on 1-800
Contacts’ sales, pricing, or profitability. This request includes, but is not limited to, all
documents created in response to Tim Roush’s request for analysis in 1-800F_00055885. The
term “price visibility” has the same meaning as in 1-800F_000355885.

12.  All documents, except for documents which have already been produced to the
Federal Trade Commission, responsive to Specifications 1,4, 5, 6, 11, 12, 13, and 15 of the Civil
Investigative Demand issued to 1-800 Contacts on January 20, 2015, in connection with the
Commission investigation of 1-800 Contacts, FTC No, 141-0200, found in the following
locatiosns:

a. ‘the files of former 1-800 Contacts employee Josh Aston, including but not
limited to shared file locations Mr. Aston accessed in the ordinary course
of business; and

b. backup tapes which were restored in connection with the Civil
Tnvestigative Demand issned to 1-800 Contacts on January 20, 2015 or in
connection with the Commission investigation of 1-800 Contacts, FTC
No. 141-0200.

13.  All docuiments r=lating to the existénce, terms, scope, or implementation of any
Price Match Policy including but not limited to:

2
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a. Documents distributed to 1-800 Contacts employees with responsibility
for speaking with customers or potential customers, including but not
limited to scripts or other guidance provided to employees working within
a call center;

b. Documents created to inform any customer or potential customer about the
existence or terms of any Price Match Policy, including but not limited to
copies of all advertising relating to any Price Match Policy;

¢. Decuments tracking, analyzing; or discussing the implementation, use, or
effectiveness of any Price Match Policy, 'includi-_ng, but not limited to, any
log(s) that record price-match requests and fulfillment; and

d. Documents Sufficient to Show the following information relating to 1-
800°s Price-Match Policies: (i) the inception date and reasons for
implementing each Price Match Policy; (ii) any periods of time during
which any Price Match Policy was terminated, suspended, paused, not
honored, or otherwise not in effect; (iii) any actual or considered
modifications in advertising policies related to the Price Match Policy, and
the reasons therefor, (iv) the process required for consumers to take
advantage of each Price Match Policy: and (v) the identity of the contact
lens s¢llers whose prices were matched each time a 1-800 Contacts.
customer paid a price pursuant to any Price Match Policy.

€. Documents Sufficient to Show the following information for cach sale:
made sinice January 1, 2004 pursuant to any Price Match Policy: (1) SKU
or UPC of product; (2) shipped date; (3) type of Competitor; ' (4) discount
provided due to price match; (5) order revenues after price match; (6)
‘identity of Competitor; (7) whether Competitor was an internet seller; (8)
customer ID number; (%) Order Number:

14.  Documents Sufficient to Show the Company’s quarterly and annual sales revenue
for contact lenses in total, and separately, for each of the following consumer channels:

. Online;

. Telephone mail-order;

In-store; and

Other (identify “Other” channels).

o]

o o

~15.  Documents Sufficient to Show on a quarterly and annual basis, for contact lens
sales both in total. and for each channel listed in Specification 14:

a. Contribution Margins (defined as selling price minus variable costy;
b. Net revenue (defined as revenue net of discounts and returns),

! This Request seeks the most precise available information regarding the Competitor’s line of business (e 8.,
internet seller, Eye Care Professional, mass market retazler, ¢hub store)

3
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Cost of goods sold;
Credit card fees;
Variable selling, general and administrative costs.

16.  Documents Safficieni to Show, either by transaction or on a weekly basis, for
each UPC or SKU number sold by 1-800 Contacts:

L
>

TER e o0 TR

Date of sale;

UPC or SKU number;

Description of the product;

All classification variables and product descriptors;
Package size;

Sales revenue;

Total promotional discount;

Unit sales (i.e., quantity of each item sold);
Acquisition cost of the product; and

The distributor from which the item was acquired.

17.  Documents Sufficient to Show, on a weekly, quarterly, and annual basis, the
number of orders and dollar volume of sales that 1-800 Contacts attributes to each of the
following advertising channels:

a.

b.

FR ™o Ao

Paid search advertising attributable to search terms on which 1-800 ¢claims
trademark protection;

Paid search advertising attributable to search terms on which 1-800 does
not claim trademark protection; _

Other online advertising (and identify other online channels);

Television,

Print;

‘Radio:

In-store advertising;
Other advertising.

18, Foreach Ad Group 1-800 Contacts has used on any Search Engine. provide
Documents Sufficient to Show: the Campaign associated with the Ad Group, each Keyword
used in the Ad Group, and for each Keyword, the foliowing data, on a daily basis:

5o

cae o

Impressions;
- Clicks;

Clickthrough Rats (CTR);

.- Maximum Cost Per Click Bid;
Keyword Matching Option (e.g., exact match, phrase match, or broad
‘match);

Cost Per Click;

Cost Per Action;

Cost Per Impression;
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Cost USD;
Average Ad Rank;

. Conversion Rate; and
Conversion Value.

o b s
Lol - el 4

19.  All documents Relating to surveys conducted of custotners and patential
customers, and comments provided by customers or potential customers. .See, e g , 1-
800F_00075522; 1-800F_00075523; 1-800F_00075524; 1-800F_00075525.

20.  All documents Relating to communications or reports received from Hitwise Pty.
Ltc;i.,Expe;ian Hitwise, or any entity referred to as Hitwise in the ordinary course of Your
business. See, e.g, 1-800F 00072892; 1-800F 00072921,
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For the purpose of these Requests, the following definitions and instructions apply
without regard to whether the defined terms used herein are capitalized or lowercase and
without regard to whether they are used in the plural or singular forms:

DEFINITIONS

The teims “1-800 Contacts,” *1-800,” “Company” or “Respondent” mean Respondent 1-
800 Contacts, Inc., its directors, officers; trustees, employees, attorneys, agents,
accountants, consultants, and representatives, its domestic and foreign parents,
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and the
directors, officers, trustees, employees, attorneys, agents, conisultants, and rePresentauves
of its domestic and foreign parerits, predecessors, divisions, subsidiaries, affiliates, and
partnerships and joint ventures.

The term “Ad Group” has the same meaning set forth by Google in connection with its
AdWoerds product: a collection of advertisements that “contains one or mote ads which
target a shared set of keywords.” See https://support.google com/adwords/answer/6298,

The term “Ad Rank” has the same meaning set forth by Google in connection with its

AdWords product: “‘A value that’s used to determine [an advertiser’s] ad position (whére

ads are shown on a page) and whether [an advertiser’s] ads will show at all.” See
hitps://support google.com /adwords/enswer/1752122%hl=¢si.

The term “Affiliate” means any Person other than 1-800 Contacts which attempts to
generate onling sales for 1-800 Contacts in exchange for a commission on such online

sales,

The terms “and”” and “or” have both conjunctive and disjunctive meanings.

The term “Campaign” has the same meaning set forth by Geogle in-connection with its
AdWords product: “[a] set of ad groups (ads, keywords, and bids) that share a budget,

‘location targeting, and other settings.” See

https:/support.google.com/adwords/answer/6304?hl=en,

The term “Click™ has the same. meanmg set forth by Google in connectmn with its
AdWords product Seé htt ;

The term “Clickthrough rate™ (CTR) has the same meaning set forth by Google in
cofinéction with its AdWords product: “the number of clicks [an] ad receives divided by
the number of times [the] ad is shown.” See

hi ‘support.google. com/adwords/answer/2615875%hl=en.

The terr “Competitor” means any person other than 1-800 Contacts engaged in the

business of selling contaet lenses to consumers.

The term “Computer Filés” includés information stored in, or accessible through,
computer or other information retrteval systems. Thus, the Respondent should produce

‘Documents that exist in machine-readable form, including Documents stored in personal

6
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computers, portable computers, workstations, minicomputers, mainframes, servers,
backup disks and tapes, archive disks and tapes, and other forms of offline storage,
whether on or off company premises. If the Respondent believes that the required search
of backup disks and tapes and archive disks and tapes can be narrowed in any way that is
consistent with Complaint Counsel’s need for Doouments and information, you are
encouraged to discuss a possible modification to this mstruction with the Complaint
Counsel identified on the last page of this request. Complaint Counsel will consider
modifying this instruction to:

a. exclude the search and production of files from backup disks and tapes and
archive disks and tapes unless it appears that files are missing from files that exist
in personal computers, portable computers, workstations, minicomputers,
mainframes, and servers searched by the Respondent;

b. limit the portion of backup disks and tapes and archive disks and tapes that needs
to be searched and produced to certain key individuals, or certain time periods or
certain specifications identified by Complaint Counsel; or

c. include other proposals consistent with Commission policy and the facts of the
case.

The term “Containing” means containing, describing, or intetpreting in whole or in part.
g P

The terms “Conversion Rate™ and “Conversion Value” have the same meanings set forth
by Google iu connection with its AdWords product. See

htips:#/support.google. com/adweords/answer/26844897hl=en;

https:/support google.com/adwords/answer/6095947 ?hi=en.

The tetyns “Cost per Click™, “Cost Per Action,” “Cost Per Impression,” and “Cost USD”
has the same meaning set forth by Google in connection with its AdWords product.

The terms “Discuss” or “Discussing” mean in whole or in part constituting, Confaining,
describing, analyzing, explaining, or addressing the designated subject matter, regardless
of the length of the treatment or detail of analysis of the subject matter, but not merely

referring to the designated subject matter without elaboration, A document that

“Discusses’™ another document includes the other document itself.

The term “Documents™ means ali Computer Files and written, recorded, and graphic
materials of every kind in the possession, custody. or centrol of the Respondent. The term
“Documents™ includes, without limitation: electronic mail messages; electronic
correspondence and drafts of documents; metadata and other bibliographic or historical
data describing or Relating to documents created, revised. or distributed on computer
systems; copies of documents that are not identical duplicates of the originals in that
Person’s files; and copies of documents the originals of which are not in the possesgion,
custody, or control of the Respondent.

Unless otherwise specified, the term “Documents” excludes («) bills of lading, invoices,
purchase orders, customs declarations, and other similar documents of a purely

7’.
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transactional nature; (b) drchitectural Plans and engineering blueprints; and ()
documents solely Relating to environmental, tax, human resources, OSHA, or ERISA
issues.

The term *Pocuments Sufficient tc Show™ means both documents that are necessary and
documents that are sufficient to provide the specified information. If summaries,
compilations, lists, or synopses are available that provide the information being
requested, these may be provided in lieu of the underlying documents.

The terms “each,” “any,” and “all” mean “each and every.”

The term “Inipression™ has the same meaning set forth by Google in connection with its
AdWords product. See hitps://support.google.com/adwords/answer/6320%hl=cn.

The term “Keyword” has the same meaning set forth by Google in connection with its
AdWords product: “[w]ords or phrases describing [an advertiser’s] product that [the
advertiser] chooseles] to help deterrning when and where [the advertiser’s] ad can

-appear” in response to an internet search by an end user. See

https-/support.google.com/adwords/answer/3237hi=¢n,

The term “Keyword Matching Option™ has the Same meaning set torth by Google in
contrection with its AdWords product. See _
https://support.google.com/adwords/answer/24978367hl=en.

The term “Maximum Cost Per Click Bid” has the same meaning set forth by Google in
connection with its AdWords product. See
https:/susport. google.com/adwords/answer/6326 hl=en

The term “Negative Keyword™ has the same meaning set forth by Google in conneetion
with its AdWords produet: “[a] type of keyword that prevents [and advertiser’s] ad from
bemg triggered by certain words or phirases.” See
hitps;/support.google.com/adwords/answer/105671?hl=en.

The term “Person” includes the Company, and means any natural person, cotporate
entity, partnership, association, joint venture, governmental entity, trust, or any other
organization or entity engaged in commerce.

The terms “Plan” or “Plans™ mean proposals, strategies, recommendations, analyses,
reports, or considerations, whether or not tentative, preliminary, precisely formulated,
finalized, anthorized, or adopted:

The term “Price Match Policy” means any 1-808 Contacts Plan, pohcy, or strafegy
mvolvmg offering customers the opportunity to pay a discounted price determitied by the
price that a Competitor offers for the same product.

The terms “Relate” or “Relating to” mean in whole or in part Discussing, constituting,.
commenting; Contamlng, concerning, embodying, summarizing, reflecting, explaining,
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deseribing, analyzing, identifying, stating, referring to, dealing with, or in any way

pertaining to.

“Search Engine” means a comiputer program, available to the public without charge, to
search for and identify websites on the World Wide Web based on a User Query.

“Search Engine Results Page” means a webpage displayed by a Search Enging in
Tesponse to & User Query.

The term “Technology Assisted Review” means any process that utilizes a computer
algorithm to limit the number of potentially responsive documents subject to 2 manual
review. A keyword search of documents with no further automated processing is not a-
Technology Assisted Review.

The term “Uhilateral Pricing Policy” means any policy, practice, or announcernent by a
manufacturer of contact lenses relating to the price at which retailers sell contact lenses to
consumers, in particular the policies adopted by Johnson & Johnson Vision Care, Aleon,
Bausch + Lomb, and CooperVision, begitning on or about July 2014. See, e.g, Contact
Lens Makers and Discounters Tussle Over Price Setting, New York Times (March 26,
2015), availuble at hitp.//www.nytimes,com/2015/03/27/business/contact- lens-makers-
and-discounters-tussle-over-price-setting.html?_r=0 (“[O]pponents [of unilateral pricing
policies], which imclude big discounters such as Costco and 1-800 Contacts as well as the
nomprofit group Consumers Union, say the policies amount to illegal price-fixing and are
restricting consumer choice in an industry that has long been accused of anticompetitive
practices.”), Debate about contact-lens prices revives Florida's eye wars, 'ampa Bay
Times (March 24, 2015) (“Influential Tallahassee lobbyist Marc Reichelderfer, a GOP
strategist representing 1-800-CONTACTS, is leading the effort to do away with the
pricing policies.”); available at , '

http f’/www tampabav com/news/politics/stateroundup/debate-about-contact-lens-prices-

“User Query” means data entered into a computer by an end user of a Search Engine for
the purpose of opetating the Search Engirie.
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INSTRUCTIONS

Unless otherwise indicated, each request covers docurments and information dated,
generated, received, or in effect from January i, 2002, to the present.

Respondent need not produce responsive documents that Respondent has previously
produced to the Commission in relation to the prior investigation, FTC No. 141-0200.
Respondent must produce all other responsive documents, including any otherwise
responsive decuments that may have been produced by Respondent to the
Commission in relation to any other investigation conducted by the Commission.

This request for documents shall be deemed continuing in nature so as to require
production of all documents responsive to any specification included in this request
produced or obtained by the Respondents up to fifteen (15) calendar days prior to the date
of the Company’s full compliance with this request. '

Exeept for privileged material, the Company will produce each respousive document in
its entirety by inclhiding all attachments and all pages. regardless of whether they directly
relate to the specified subject matter. The Company should subruit any appendix, table, or
other attachment by either attaching it to the responsive document or clearly marking it to
indicate the responsive doc¢ument to which it corresponds. Except for privileged material,
the Compariy will not redact, mask, cut, expunge, edit, or delete any responsive document
or portion thereof in any manner.

Unless modified by agreement with Complaint Counsel, these Requests require s search
of all documents in the possession, custody, er control of the Company including, without'
limitation, those documents held by any of the Company’s officers, directors, employees,
agents, representatives, or legal counsel, whether or not such documents are on the
prémises of the Company, If any person is unwilling to have his or her files searched, or
is upwilling to produce responsive documents, the Company must provide the Complaint
Counsel with the following information as to each such person: his or her name, address,
telephone number, and relationship to the Company. In addition to hard copy documents,
the search must include gli of the Company's Electronically Stored Information.

Form of Production. The Company shall submit atl docuiments a5 instructed below absent
written consent signed by Complaint Consel.

a. Documents stored in efectronic ot hard copy formats in the ordinary course of
business shall be submitted in the following electronic format provided that such
vopies arg true, correct, and complete copies of the original documents:

i Submit Microsott Excel, Access, and PowerPoint files in native format
with extracted text and applicable metadata and information as described
in subparts (a)(iii) and (a}(iv)

it. Submit emails in image format with extracted text and the following
metadata and information;

10
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Information

Metadata/Document.

Description

Beginning Bates
number

The beginning bates number of the document..

Ending Bates number

| The last bates number of the document.

Custodian

The name of the custadian of the file.

To Recipient(s) of the email.
From | The person who authored the email.
CcC. Person(sj copied on the email..
BCC Person(s) blind copied on the email.
‘Subject Subject line of the email,
Date S’enf Date the email was sent.
Time Sent Time_the__emaj]_ was Sent.
Date Received Date the email was received.
Ti:rne‘ Received Time fhe email was received.
.At_taéhth_enis The Document ID of attaﬁhﬁlent(s);
Mail Folder Path Location of email in personal folders,

' subfolders, deleted items or sent items.
Meés_age ID | Microsoft buﬂbbk 'Meséage 1D or similar

value in other message systems.

Submit email aitachments in image format, or native format if the file is
one of the types identified in subpart (a)(i), with extracted text and the
following metadata and information:

| Metadata/Document

Desecription
Information |
Beginning Bates number | The beginning bates number of the
document.
Ending Bates pumber | The last bates number of the document.
Custodian ' ' The name of the custodian of the file.
Parent 1D t The Document ID of the parent email.

11
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The daite the file was last changed and
| saved.

_..'Mo.cliﬁed Diate

| The time the file was last changed and
aaved

Madified Fime

The name of the file mcludmg the extensmn
denoting the application in which the file
was éreated.

Filename with extension

Relative file path to production media of
submiitted native files. Example: FTC-
-OOI\NA'IIVE\OOI\FTC 00003090 Xls.

The Secure Hash Algonthm (SHA) value
for the original native file.

Production Link'

| Hash

iv.  Submit all other electronic documents in image format, or native format if
the file is one of the types identified in subpart (a)(i), accompanied by

extracted text and the following metadata and information;

| Metadata/Document

Deseription
 Information _
The beginning bates number of the

' Beginning Bates number

i document.

Ending Bates number

The last bates nutmber of the document.

Custodian The name of the custodian of the file.

Modified Date The date the file was last changed and
o saved. V

Modified Time The time the file was last changed and

' saved,

Filename with extension

The name of the f' le including the extension |

denoting the apphcat.lou in which the file

'was created.
Originating Path File path of the filé as it resided in its
ongmal envtronrnent
Production Link Relative file path to productlon med1a of

submitted native files. Example: FTC-
00 IWAHVE\OOI\FTC -00003090.x1s.

12
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Hash The Secure Hash Algorithm (SHA) value
for the original native file.
v. Submit documents stored in hard copy in image format accompanied by

OCR with the following information:

Metadata/Document ])escﬁption

 Information a2
Beginning Bates number The Begi_nnin_g bates ﬁuinber of the
= _ document.
Ending Bates number | | The last bates n;_,miber of the document.
| Custodian | The _némg of the custodian of the file.
vi.  Submit redacted documents in image format accompanied by QCR with

the metadata and information required by relevant document type in
subparts (a)(i) through {a)(v) above. For example, if the redacted file was
originally an attachment to an email, provide the metadata and information
specified in subpart (a){iii) above. Additionally, please provide a basis for
each privilege claim as detailed in Instruction 6.

Submit data compilations in electronic format, specifically Microsoft Excel
spreadsheets or delimited text formats such as CSV files, with all underlying data
un-redacted and all underlying formulas and algorithms intact.

If the Company intends to utilize any electronic search terms, de-duplication or
email threading software or services when collecting or reviewing information
that is stored in the Company’s compater systems or electronic slorage media, or
if the Company’s computer systems coritain or utilize such software, the
Company must contact Complaint Counsel to discuss whether and in what
manper the Company may use such software or services when producing
materials in response to this subpoena..

Produce electronic file and image submissions as follows:

i For productions over 10 gigabytes, use IDE, BIDE, and SATA hard disk
drives, formatted in Microsoft Windows-compatible, uncompressed data
in a USB 2.0 external enclosure

. For productions under 10 gigabytes, CD-R CD-ROM optical disks
formatted to 1SO 9660 specifications, DVD-ROM optical disks for
‘Windows-compatible personal computers, and USB 2.0 Flash Drives are
acceptable storage formats; and

13
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fil. Al documents produced in clectronic format shall be scanned for and free
‘of viruses prior to submission. Complaint Counsel will return any infected
media for replacementt, which may affect the timing of the Company’s
compliance with this subpoena.

iv.  Encryption of productions using NIST FIPS-compliant cryptographic
hardware or software modules with passwords sent under separate cover,
is strongly encouraged.!

Each production shall be submitted with 4 transmittal letter that includes the FTC

matter number; production volume name; eneryption method/software used;
passwords for any password protected files; list of custodians and decument
identification number range for each; total number of documents; and a list of
load file fields in the order in which they are organized in the load file.

All documents responsive to these requests:

4.

Shall be produced in complete form, unredacted unless privileged, and in the

order in which they appear in the Company’s files;

Shall be marked on each page with corporate identification and consectitive
document control numbers when produced in image format;

Shall ke produced il ¢olor where necessary to interpret the document (if the
coloring of any document communicates any substantive information, or if black.
and white photocopying or conversion to TIFF format of any document (e.g., a
chart or graph} makes any substantive information contained in the document
unintelligible, the Company must submit the original document, a like-color
photocopy, or a JPEG format image};

Shall be accompanied by arn affidavit of an officer of the Company stating that the
copies are true, correct, and complete copies of the original documents; and

Shall be accompanied by an index that identifies (i) the name of each person from
whom responsive documents are submitted; and (ii) the corresponding
consecutive document control number(s) used to identify that person’s
documents, Complaint Counsel will provide a sample index upon request.

If any documents are withheld from production based on a claim of privilege, the
Respondent shall provide, pursuant to 16 C.F.R. § 3.38A, a schedule which
describes the nature of documents, communications, or tangible things not

! The National Institute of Standards and Technology (NIST) issued Federal Information
Processing Standard (FIPS) Publications 140-1 and 140-2, which detail certified cryptographic
modules for use by the U.S. Federal government and other regulated industries that collect, store,
transfer, share, and disseminate sensitive but unclassified information. More information about
FIPS 140-1 and 140-2 can be found at http://esre.nist.gov/publications/PubsFIPS.htm).

14
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produced or disclosed, in @ manner that will enable Complaint Counsel to assess
the claim of privilege.

9. If the Respondent is unable to answer any question fully, supply such information
as is available. Explain why such answer is incomplete, the efforts wade by the
Respondent to obtain the information, and the source from which the complete
answer may be obtained. If books and records that provide accurate answers are:
not available, enter best estimates and describs how the estimates were derived,
including the sources or bases of such estimates. Estimated data should be
followed by the notation “est.” If there is no reasonable way for the Respondent
to make an estimate, provide an explanation.

10,  If decuments responsive to a particular specification no longer exist for reasons
other than the ordinaty course of business or the implementation of the
Coinpany’s document retention policy but the Respondent has reason to believe
have been In existence, state the circumstances under which they were lost or
destroyed, describe the documents to the fullest extent possible, state the
specification(s) to which they are responsive. and identify Persons having
knowledge of the content of such décuments.

1{. 'Yhe Company must provide Complaint Coungel with a statement identifying the
procedures used to collect and search for electronically stored documents and
documents stored in paper format. The Company must also provide a statement
identifying zny electronic production teols or software packages utilized by the
company in responding to this subpoena for: keyword searching, Technology
Assisted Review, email threading, de-duplication, global de-duplication or near-
de-duplication, and.

a. if the company utilized keyword search terms to identify documents and
information responsive 1o this subpoena, provide a list of the search terms
used for each custodian;

b. if the company utilized Techriology Assisted Review software;

i. describe the collection methodology, including: how the software
was utilized to identify responsive documents; the process the
company utilized to identify and validate the seed set documents
subject to manual review; the total number of documents reviewed
manually; the total number of documents determined
nonresponsive without manual review; the process the company
used to determine and validate the accuracy of the automatic
determinations of responsiveness and nonresponsiveness; how the
company handled exceptions (“uncategorized documents™); and if
the company’s documents include foreign language documents,
whether reviewed manually or by some technelogy-assisted
‘method; and

ii. provide all statistical analyses utilized or generated by the
company or its agents rclated to the precision, recall, accuracy,
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validation. or quality of its document production in response to this
subpoena; and identify the person(s) able to testify on behalf of the
company about information known or reasonably available to the
organization, relating to its response to this specification:

€. if the Company intends to utilize any de-duplication or email threading
sofiware or services when collecting or reviewing information that is
stored in the Company’s computer systems or electronic storage media in
response to this subpoena, or if the Company’s computer systemns contain
ot utilize such software, the Company must contact a Commission
representative to determine; with the assistance of the appropriate.
government fechnical officials, whether and in what manner the Company
may use such software or services when producing materials in response
to this subpoena
12.  Any questions you have relating to the scope or meaning of anything in subpoena

or suggestions for possible modifications thereto should be directed to Katie Clair

at (202) 326-3435, kelair@fic.gov. The response to the request shall be addressed.

1o the attention of Katie Clair, Federal Trade Commission, 400 7th Street SW,

Washington, D.C. 20024, and delivered berween 8:30 a.m. and 5:00 p.m. on any

business day.

Dated: September 8, 2016 Respectfully Submitted: {sf Dan Matheson
s Dan Matheson

Katie Clair
‘Barbarz Blank
Charlotte Slaiman
Gus Chiarello
Nathaniel Hopkin
Joshua Gray
Thomas Brotk
Charles Loughlin
Geoffrey Green

Counsel Supporting the Complaint
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EXHIBIT D



RONALD L OLSONE
ROBEAT E. DENHAM
JEFFREY |. WEINBERGER
CARY B LERMAN
GREGORY P, STONE
BRAD D. ARIAN
BRADLEY S, PHILLIPS
GEORGE M. GARVEY
WILLIAM . TEMKG
STEPHEN M, KRISTOVICH
JOHN W. SPIEGEL
TEARY €. SANCHEZ

MICHAEL H. OOYEN
MICHAEL E. SOLOFF
BREGORY D. PHILLIPS
KATHLEZN M. MEDOWELL
SLEHN B, POMERANTZ
THOMAS B. WALPER
JAY M. FUJITANI
O'MALLEY M, MILLER
SANDFA 4. SEVILLE-JONES
MARK H. EPSTEIN
HENRY WEISSMANMN
KEVIN S. ALLRED
JEFFREY A, HEINTZ
JUBITH T. KITANG
KRISTIN A LINSLEY
MARC T.G. DWDASKY
JEROME C. ROTH
STEPHEN D. ROSE
GARTH T. VINCENT

TED DANE

STUART N. SENATOR
MARTIN D. BERN
DANIFL P. COLLINS
ROBEAT L DELL ANGELD
BRUCE A ABBOTH
JONATHAN E ALTMAN
MARY ANN TODD
MICHAEL J. O'SULLIVAN
KELLY M. KLAUS

DAVID B. GOLDMAN
HEVIN 5. MASUDA
DAVIZ H. FRY

11SA J, DEMSKY
MALTOLM A EEINICKE

A PROFESSIOHAL CORPORATIGN

GREGONY J. WEINGART
SUSAN E NASH
TAMERLIN .. GODLEY
JAMES . RUTTEN
RICHARD ST. JOHN
ROHIT K. SINGLA

s :

CAROLYN HOECKER LUEGTKE
C. DAVID LEE

FRED A. ROWLEY, JR,
KATHERINE M. FQRSTER
BLANCA FROMM YOUNG
RANDALL G. SOMMER
ROSEMARIE T, RNG
TOOD J, ROSEN
MELINDA EADES LEMOINE
SETH GOLDMAN

GRANT A DAVIS-DENNY
JONATHAN H., BLAVIN
DANIEL B, LEVIN

MIRIAM KIM

MISTY M. SANFORD
KATHERINE KU

HAILYN J, EHEN
BETHANY W. KRISTOVICH
JACOB 5. KREILKAMP
JEFFREY Y. WU

LAURA D. SMOLOWE
ANJAN CHOUDHURY
KYLE W. MACH

HWEATHER E TAKAHASHI
ERIN J. COX

BENJAMIN J. HORWICH
£ MARTIN ESTRADA
KIMBERLY A CHI

ADAM R. LAWTOM
MATTHEW A. MACDONALD
MARGARET G. MARASCHING
BENJAMIN .J. MARO
JOEL M. PURLES
JESLYN A EVERITT
MARK R. SAYSON
JEREMY A LAWRENCE
BENJAMIN E. FRIEDMAN
CHRISTOPHER M. LYNCH
RAY 5. SEILIE

ADAM 1. KAPLAN
AMELIA LB. SARGENT
BRYAN H. HECKENLIVELY

Via E-MAIL

Dan Matheson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, NW

Washington, DC 20580

Re:

MUNGER, TOLLES & OLSON LLP

580 MISSION STREET
TWENTY-SEVENTH FLOOR
SAN FRANCISCO, CALIFORNIA 24105-2907
TELEFPHONE (4IB) 512-4000
FACSIMILE {4I5) 512=-4077

355 SOUTH GRAND AVENUE
LOS ANGELES, CALIFORNIA SOO7I-IEG&S0
TELEPHONE (213) S83-2100

FACSIMILE {213) 687-3702

November 9, 2016

In re 1-800 Contacts, Inc., FTC Docket No. 9372

Dear Dan:

1 write regarding Judge Chappell’s October 28, 2016 Order on Respondent’s

PUBLIC

LAURA WiRTH

JASMINE M. ROBERTS
LAURA K. LIN

GREGORY M. SERGI
ACHTUT 2. PHADKE
MARI OVERBECK
JESSE MAX CREED
JOHN M. GILOERSLEEVE
ERIC K. CHIU

SARAH L. GRAHAM
ZACHARY M. BRIERS
JENNIFER M. BRODER
SAMUEL T. GREENBERG
CARGUINE M. CUNNINGHAM
EMILY B. VIGUETTA
KEVIN L BRADY

EMILY R.D. MURPHY
ELLEN MEDLIN RICHMOND
JORDAN D. SEGALL
WESLEY T.L BURRELL
CHRISTA L CULVER
HAREH A LORANG
HURUVILLA J, OLASA
JUSTIN P. RAPHAEL
CRAIG A LAVOIE
RCBERT W, GRAY, JR.
THOMAS P, CLANCY
JOSHUA PATASHN IK
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Motion for Issuance of a Subpoena Under Rule 3.36 in the above-captioned matter (the “Order™).

As you know, the Court denied Respondent’s motion for a subpoena without
prejudice on the ground that “Respondent has not demonstrated that its document requests are
reasonable in scope and stated with reasonable particularity.” Order at 7. The Court’s Order
states that “[s]hould Respondent wish to file a new motion, Respondent shall prepare a narrower
subpoena, shall meet-and-confer with Complaint Counsel, and may file a new motion pursuant to
Rule 3.36 in conformity with this Order.” Id.

Attached as Exhibit A to this letter is revised subpoena to the Commission

pursuant to Rule 3.36 that has been narrowed in conformity with the Court’s Order as follows:

First, the subpoena requests “reports, studies, and analyses of competition in the
market for contact lenses” and “reports, studies and analyses of paid search advertising’s effect
on consumers, including the potential of such advertising to cause confusion, deception, and
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Dan Matheson, Esq.
November 9, 2016
Page 2

dilution. This no longer seeks all documents related to the foregoing reports, studies and
analyses. Cf Order at 6-7 (finding requests for documents “relating” to specified subjects
lacking “reasonable particularity”). Rather, the subpoena calls for a limited subset of documents
on which the foregoing reports, studies and analyses were based and expressly does not call for
draft reports, studies or analyses or e-mail communications among Commission employees
involved in creating them.

Second, the revised subpoena is directed not to the entire Commission but only to
certain offices and divisions within the Office of Policy Planning, the Bureaus of Competition,
Economics and Consumer Protection. Cf. Order at 6 (holding that definition of responding party
in prior subpoena “was not reasonable in scope”).

Third, the revised subpoena calls only for documents created on or after January
1,2006. Cf Order at 5 (“it is not clear that documents over a decade old are relevant™).

Fourth, the revised subpoena makes clear that it does not call upon the
Commission to search any investigative files or files of Staff Attorneys for responsive
documents, which will minimize any burden of reviewing documents protected by the attorney-
client privilege, the work product doctrine or the investigative privilege.

With these changes to conform with the Court’s Order, this narrowed subpoena
seeks documents that the Order holds are relevant, see Order at 5, and “cannot reasonably be
obtained by other meuns.” Order at 7.

Pursuant to the Court’s Order, please let us know as soon as possible when you
are available this week to meet and confer regarding whether Complaint Counsel will oppose a
request to authorize the narrower subpoena attached as Exhibit A.

JPR

¢c: All Counsel of Record
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SUBPOENA DUCES TECUM

Provided by the Secretary of the Federal Trade Commission, and
Issued Pursuant to Rule 3.34(a), 16 C.F.R. § 3.34{a} (2010)

1. TO

Federa! Trade Commission
600 Pennsylvania Ave., NW
Suite 172

Washington, DC 20580

2. FROM

Munger Tolles & Olson LLP,
Counsel for Respondent
1-800 Contacts, Inc.

This subpoena requires you to appear and give testimony at the taking of a deposition, at the date and time specified in Iltem 5, and
at the request of Counsel listed in Item 8, in the proceeding described in ltem 6.

3. PLACE OF PRODUCTION

Munger Tolles & Olson LLP

¢/o Gregory Stone, Esq.

355 South Grand Ave, 35th Floor
Los Angeles, CA 90071

4. MATERIAL WILL BE PRODUCED TO

Gregory P. Stone, Esq.

5. DATE AND TIME OF PRODUCTION
TBD

6. SUBJECT OF PROCEEDING
In the Matter of 1-800 Contacts, Inc., Docket No. 9372

7. MATERIAL TO BE PRODUCED

Documents & materials responsive to ihe atfached Subpoena Duces Tecum Requests for Production

8. ADMINISTRATIVE LAW JUDGE

The Honorabie . Michael Chappeli
Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL AND PARTY ISSUING SUBPOENA
Justin Raphael, or designee

Munger Tolles & Olson LLP

560 Mission Street, 27th Floor

Saii Francisco, CA 94105

(415) 512-4085

DATE SIGNED

TBD

SIGNATURE OF COUNSEL ISSUING SUBPOENA

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission’s Rules of Practice
is legal service and may subject you to a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH
The Commission's Rules of Practice require that
any motion to limit cr quash this subpoena must
comply with Commission Rule 3.34(c), 16 C.F.R.
§ 3.34(¢), and in particular must be filed within the
earlier of 10 days after service or the time for
compliance. The original and ten copies of the
petition must be filed before the Administrative Law
Judge and with the Secretary of the Commission,
accompanied by an affidavit of service of the
document upen counsel listed in ltem 8, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission’s Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance. You should present your claim to Counsel
listed in Item & for payment. If you are permanently or
tempararily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from Counsel
listed in Item 8. g

A copy of the Commission’s Rules of Practice is available
online at hitp:/ibit.ly/F TCsRulesofPractice. Paper copies
are available upon request.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1995.

FTC Form 70-E (rev. 5/14)
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RETURN OF SERVICE

I hereby certify that a dupiicate original of the within
subpoena was duly served:  (check the method used)
{: inperson.

{: by registered mail.

(e; by leaving copy at principal office or place of business, to wit:

via FedEx

on the person named herein on:
TBD

(Month, day, and year)

Gregory Stone

{Name of person making service}

Attorney

(Official title)
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of Docket No. 9372

1-800 CONTACTS, INC,,
a corporation

RESPONDENT’S SUBPOENA DUCES TECUM ATTACHMENT TO
THE FEDERAL TRADE COMMISSION

Pursuant to the Federal Trade Commission’s Rules of Practice, 16 C.F.R. §§ 3.34 and
3.36, and the Definitions and Instructions set forth below, Respondent hereby requests that the
Commission produce all documents, electronically stored information, and other things in its
possession, custody, or control responsive to the following requests:

L. All reports, studies or analyses of competition in the market for contact
ienses.

. All reports, studies, or analyses of Paid Search Advertising’s effect on
consumers, including the potential for consumer confusion, deception, or false advertising in
such advertising.

3. The contact lens pricing and availability data relied upon in Prices and
Price Dispersion in Online and Offline Markets for Contact Lenses, WORKING PAPER
NO. 283 (Original Version: April 2006 Revised: November 2006) and the Commission’s
2005 report on Strength of Competition in the Sale of Rx Contact Lenses.

4. All data, studies, and information that support the statement in footnote 35
of the FTC Staff Comment Before the North Carolina State Board of Opticians
Concerning Proposed Regulations for Optical Goods and Optical Goods Businesses (Jan.
13, 2011; V110002) that “[t]here {wa]s no indication that” the Commission’s 2005
findings about pricing and availability of contact lenses “ha[d] changed in the intervening
years.”

b All data, surveys, studies, and information relied upon to support the
statements in the Commission’s 2015 Enforcement Policy Statement on Deceptively
Formatted Advertisements that “consumers ordinarily would expect a search engine to return
results based on relevance to a search query, as determined by impartial criteria, not based on

1



PUBLIC

payment from a third party” and that “[k]nowing when search results are included or ranked
higher based on payment and not on impartial criteria likely would influence consumers’
decisions with regard to a search engine and the results it delivers.”

6. All documents, data, information, or studies that support the statements in
the June 24, 2013 letters from Associate Director Mary K. Engle to Search Engines that
Commission Staff had “observed a decline in compliance with the [2002 Search Engine
Letter’s] guidance” and that “the features traditional search engines use to differentiate
advertising from natural search results have become less noticeable to consumers.”

7. All documents, data, or studies regarding consumers’ inability to
distinguish Paid Search Advertising from natural search results as discussed in the June
24, 2013 letters from Associate Director Mary K. Engle to Search Engines.
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For the purpose of this subpoena, the following definitions and instructions apply
without regard to whether the defined terms used herein are capitalized or lowercase and
without regard to whether they are used in the plural or singular forms:

DEFINITIONS

1. The terms “Commission” “You,” and “Your” as used herein mean only the
Office of Policy Planning, the Bureau of Competition, the Bureau of
Economics and the Bureau of Consumer Protection of the Federal Trade
Commission and all employees, agents, attorneys, representatives, and all other
persons acting or purporting to act or that have acted or purported to have acted
on behalf of any of the foregoing.

7. The terms “and” and “or” have both conjunctive and disjunctive meanings.

3. The term “Computer Files” includes information stored in, or accessible
through, computer or other information retrieval systems. Thus, the
Commission should produce Documents that exist in machine-readable form,
including Documents stored in personal computers, portable computers,
workstations, minicomputers, mainframes, servers, backup disks and tapes,
archive disks and tapes, and other forms of offline storage, whether on or off
Commission premises. If the Commission believes that the required search of
backup disks and tapes and archive disks and tapes can be narrowed in any way
that is consistent with Respondent’s need for Documents and information, you
are encouraged to discuss a possible modification to this instruction with
Counsel for Respondent identified on the last page of this subpoena. Counsel
for Respondent will consider modifying this instruction to:

a. exclude the search and production of files from backup disks and tapes
and archive disks and tapes unless it appears that files are missing from
files that exist in personal computers, portable computers, workstations,
minicomputers, mainframes, and servers searched by the Respondent;

b. limit the portion of backup disks and tapes and archive disks and tapes
that needs to be searched and produced to certain key individuals, or
certain time periods or certain specifications identified by Counsel for
Respondent; or

c. include other proposals consistent with the facts of the case.

4, The term “Documents” means all Computer Files and written, recorded, and
graphic materials of every kind in the possession, custody, or control of the
Commission. The term “Documents” includes, without limitation: electronic
mail messages; electronic correspondence and drafts of documents; metadata
and other bibliographic or historical data describing or relating to documents
created, revised, or distributed on computer systems; copies of documents that
are not identical duplicates of the originals in that Person’s files; and copies of

3
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documents the originals of which are not in the possession, custody, or control
of the Commission.

5. The terms “each,” “any,” and “all” mean “ecach and every.”

6. “Paid Search Advertising” means advertising generated on a Search Engine
Results Page.

7 “Search Engine” means a computer program, available to the public without
charge, to

search for and identify websites on the World Wide Web based on a User Query.

8. “Search Engine Results Page” means a webpage displayed by a Search Engine in
response to a User Query.

9. “User Query” means data entered into a computer by an end user of a Search
Engine for

the purpose of operating the Search Engine.

INSTRUCTIONS
1. Unless otherwise indicated, each request covers documents and
information dated, generated, received, or in effect from January 1,
2006 to the present.
2. Your response to this Subpoena shall require a search only of files maintained

by the following offices at the Commission:

a. the Office of Policy Planning

b. the Office of Policy & Coordination, Health Care Division and
Anticompetitive Practices Division of the Bureau of Competition;

c. the Division of Advertising Practices and Division of Marketing
Practices of the Bureau of Consumer Protection; and

d. the Office of Applied Research, Antitrust Division I, Antitrust Division
11, and Consumer Protection Division of the Bureau of Economics.

3. Nothing in this Subpoena shall be construed to require a search of the
Commission’s investigative files or the files of any Staff Attorney.

4. Nothing in this Subpoena shall be construed to require production of draft
reports, studies or analyses or e-mail correspondence between Commission
employees involved in the preparation of reports, studies or analyses.

5. This subpoena shall be deemed continuing in nature so as to require production
of all documents responsive to any request included in this subpoena produced
or obtained by the Commission up to fifteen (15) calendar days prior to the
date of the Commission’s full compliance with this subpoena.

32761725.7
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6. Except for privileged material, the Commission will produce each responsive
document in its entirety by including all attachments and all pages, regardless
of whether they directly relate to the specified subject matter. The
Commission should submit any appendix, table, or other attachment by either
attaching 1t to the responsive document or clearly marking it to indicate the
responsive document to which it corresponds. Except for privileged material,
the Commission will not redact, mask, cut, expunge, edit, or delete any
responsive document or portion thereof in any manner.

T If any person is unwilling to have his or her files searched, or is unwilling to
produce responsive documents, the Commission must provide Counsel for
Respondent with the following information as to each such person: his or her
name, address, telephone number, and relationship to the Commission. In
addition to hard copy documents, the search must include all of the
Commission’s electronically stored information.

8. Form of Production. The Commission shall submit all documents as instructed
below absent written consent signed by Counsel for Respondent.

a. Documents stored in electronic or hard copy formats in the ordinary
course of business shall be submitted in the following electronic
format provided that such copies are true, correct, and complete
copies of the original documents:

i. Submit Microsoft Excel, Access, and PowerPoint files in
native format with extracted text and applicable metadata and
information as described in subparis (a)(iii} and (a)(iv).

ii. Submit emails in image format with extracted text and the
following metadata and information:

Metadata/Document | Description
Information

Beginning Bates The beginning bates number of the document.
number

Ending Bates number The last bates number of the document.

Custodian The name of the custodian of the file.
To Recipient(s) of the email.
From The person who authored the email.
L$. & Person(s) copied on the email.
BCC Person(s) blind copied on the email.
Subject Subject line of the email.

5
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Date Sent

Date the email was sent.

Time Sent

Time the email was sent.

Date Received

Date the email was received.

Time Received

Time the email was received.

Attachments The Document ID of attachment(s).
Mail Folder Path Location of email in personal folders,
subfolders, deleted items or sent items.
Message ID Microsoft Outlook Message ID or similar
value in other message systems.
iii. Submit email attachments in image format, or native format if the

file is one of the types identified in subpart (a)(i), with extracted
text and the following metadata and information:

Metadata/Document
Information

Description

Beginning Bates number

The beginning bates number of the
document.

Ending Bates number

The iast bates number of the document.

Custodian The name of the custodian of the file.

Parent ID The Document ID of the parent email.

Modified Date The date the file was last changed and
saved.

Modified Time The time the file was last changed and

saved.

Filename with extension

The name of the file including the extension
denoting the application in which the file
was created.

Production Link Relative file path to production media of
submitted native files. Example: FTC-
001ANATIVENOINFTC-00003090.x1s.

Hash The Secure Hash Algorithm (SHA) value
for the original native file.

iv. Submit ail other electronic documents in image format, or native

format if the file is one of the types identified in subpart (a)(i),

6
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accompanied by extracted text and the following metadata and

information:

Metadata/Document
Information

Description

Beginning Bates number

The beginning bates number of the
document.

Ending Bates number

The last bates number of the document.

Custodian The name of the custodian of the file.

Modified Date The date the file was last changed and
saved.

Modified Time The time the file was last changed and

saved.

Filename with extension

The name of the file including the extension
denoting the application in which the file
was cieated.

Originating Path

File path of the file as it resided in its
original environment,

Production Link

Relative file path o production media of
submitted native files. Example: FTC-
001\NATIVEMOINFTC-00003090.xls.

Hash The Secure Hash Algorithm (SHA) value
for the original native file.
V. Submit documents stored in hard copy in image format

accompanied by OCR with the following information:

Metadata/Document
Information

Description

Beginning Bates number

The beginning bates number of the
document.

Ending Bates number

The last bates number of the document.

Custodian

The name of the custodian of the file.

vi. Submit redacted documents in image format accompanied by OCR
with the metadata and information required by relevant document
type in subparts (a)(1) through (a)(v) above. For example, if the
redacted file was originally an attachment to an email, provide the

7
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metadata and information specified in subpart (a)(iii) above.
Additionally, please provide a basis for each privilege claim as
detailed in Instruction 6.

b. Submit data compilations in electronic format, specifically Microsoft Excel
spreadsheets or delimited text formats such as CSV files, with all
underlying data un-redacted and all underlying formulas and algorithms
intact.

c. If the Commission intends to utilize any electronic search terms, de-
duplication or email threading software or services when collecting or
reviewing information that is stored in the Commission’s computer
systems or electronic storage media, or if the Commission’s computer
systems contain or utilize such software, the Commission must contact
Counsel for Respondent to discuss whether and in what manner the
Commission may use such software or services when producing materials
in response to this subpoena.

d. Produce electronic file and image submissions as follows:

i, For productions over 10 gigabytes, use IDE, EIDE, and SATA
hard disk drives, formatted in Microsoft Windows-compatible,
uncompressed data in a USB 2.0 external enclosure;

ii. For productions under 10 gigabytes, CD-R CD-ROM optical disks
formatted to ISO 9660 specifications, DVD-ROM optical disks for
Windows-compatible personal computers, and USB 2.0 Flash
Drives are acceptabie storage formats; and

iii. All documents produced in electronic format shall be scanned for
and free of viruses prior to submission. Counsel for Respondent will
return any infected media for replacement, which may affect the
timing of the Commission’s compliance with this subpoena.

iv. Encryption of productions using NIST FIPS-compliant
cryptographic hardware or software modules, with passwords sent
under separate cover, is strongly encouraged.’

e. Each production shall be submitted with a transmittal letter that
includes the FTC matter number; production volume name; encryption
method/sofiware used; passwords for any password protected files; list
of custodians and document identification number range for each; total
number of documents; and a list of load file fields in the order in
which they are organized in the load file."

! The National Institute of Standards and Technology (NIST) issued Federal
Information Processing Standard (FIPS) Publications 140-1 and 140-2, which detail

8
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All documents responsive to this subpoena:

a. Shall be produced in complete form, unredacted unless privileged,
and in the order in which they appear in the Commission’s files;

b. Shall be marked on each page with identification and consecutive
document control numbers when produced in image format;

c. Shall be produced in color where necessary to interpret the document
(if the coloring of any document communicates any substantive
information, or if black and white photocopying or conversion to
TIFF format of any document (e.g., a chart or graph) makes any
substantive information contained in the document unintelligible, the
Commission must submit the original document, a like-color
photocopy, or a JPEG format image);

d. Shall be accompanied by an affidavit of an officer of the Commission
stating that the copies are true, correct, and complete copies of the
original documents; and

'+ Shall be accompanied by an index that identifies (i) the name of each
person from whom responsive documents are submitted; and (ii) the
corresponding consecutive document control number(s) used to
identify that person’s documents. Respondent will provide a sample
index upon request.

If any documenis are withheld from production based on a claim of
privilege, the Commission shail provide, pursuant to 16 C.F.R. § 3.38A,
a schedule which describes the nature of documents, communications, or
tangible things not produced or disclosed, in a manner that will enable
Counsel for Respendent to assess the claim of privilege.

If documents responsive to a particular request no longer exist for
reasons other than the ordinary course of business or the
implementation of the Commission’s document retention policy but
the Commission has reason to believe have been in existence, state
the circumstances under which they were lost or destroyed, describe
the documents to the fullest extent possible, state the request(s) to
which they are responsive, and identify Persons having knowledge of
the content of such documents.

certified cryptographic modules for use by the U.S. Federal government and other
regulated industries that collect, store, transfer, share, and disseminate sensitive but
unclassified information. More information about FIPS 140-1 and 140-2 can be found
at http://csre.nist.gov/publications/PubsFIPS html.

32761725.7
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12. The Commission must provide Counsel for Respondent with a
statement identifying the procedures used to collect and search for
clectronically stored documents and documents stored in paper format.
The Commission must also provide a statement identifying any
electronic production tools or software packages utilized by the
Commission in responding to this subpoena for: keyword searching,
Technology Assisted Review, email threading, de-duplication, global
de-duplication or near- de-duplication, and

a. if the Commission utilized keyword search terms to identify
documents and information responsive to this subpoena, provide
a list of the search terms used for each custodian;

b. if the Commission utilized Technology Assisted Review software;

i. describe the collection methodology, including: how the
software was utilized to identify responsive documents;
the process the Commission utilized to identify and
validate the seed set documents subject to manual
review; the total number of documents reviewed
manually; the total number of documents determined
nonresponsive without manual review; the process the
Commission used to determine and validate the accuracy
of the automatic determinations of responsiveness and
nonresponsiveness; how the Commission handled
exceptions (“uncategorized documents™); and if the
Commission’s documents include foreign language
documents, whether reviewed manually or by some
technology-assisted method; and

ii. provide all statistical analyses utilized or generated by
the Commission or its agents related to the precision,
recall, accuracy, validation, or quality of its document
production in response to this subpoena; and identify
the person(s) able to testify on behalf of the
Commission about information known or reasonably
available to the organization, relating to its response to
this subpoena.

c. if the Commission intends to utilize any de-duplication or email
threading software or services when collecting or reviewing
information that is stored in the Commission’s computer
systems or electronic storage media in response to this
subpoena, or if the Commission’s computer systems contain or
utilize such software, the Commission must contact Counsel for
Respondent to determine, with the assistance of the appropriate
government technical officials, whether and in what manner the
Commission may use such software or services when producing
materials in response to this subpoena.

10
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Any questions you have relating to the scope or meaning of anything in
this subpoena or suggestions for possible modifications thereto should
be directed to Justin Raphael or designee at (415) 512-4085,
Justin.Raphael@mto.com. The response to the subpoena shall be
addressed to the attention of Gregory Stone, Munger Tolles & Olson
LLP, 355 South Grand Avenue, 35t Floor, Los Angeles, CA 90071, and
delivered between 8:30 a.m. and 5:00 p.m. on any business day.

11

PUBLIC



EXHIBIT E



PUBLIC

From: Matheson, Dantel <dmatheson@ftc.gov>

Sent: ‘Thursday, November 17, 2016 4:11 PM

To: Raphael, Justin

Cec Biank, Barbars, Brock, Thomas H.

Subject: RE. In re 1-800 Contacts, Inc,, FTC Docket No. 9372
Great, thanks.

From: Raphael, Justin [mailto: Justin.Raphael@mto.com]}
. Sent: Thursday, November 17, 2016 6:59 PM

Ta: Matheson; Daniel

Cc: Blank, Barbara; Brock, Thomas H.

Subject: RE: In re 1-800 Contacts, Inc., FTC Docket No. 9372

Sure. We can use the same dial-in.

From: Matheson, Daniet [mailto:dmatheson@ftc.aov]

Sent: Thursday, November 17, 2616 3:49 PM

To: Raphael, Justin N

Cc: Blank, Barbara; Brock, Thomas H.

Subject: RE: In re 1-800 Contacts, Inc., FTC Docket Ne. 9372

| have a confiict 3.30-4:30 Eastern. Would 3 G0 Eastern work?

From: Raphael, Justin [mailto: Justin. Raphael@mto.com]

Sent: Thursday, November 17, 2016 6:37 PM

To: Matheson, Daniel B _

Cc: ~BOOCON_FTC_ATTYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey; Chiarello, Gustav;
Gray, Joshua Barton; Clair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas
H.

Subject: RE: In re 1-800 Contacts, Inc., FTC Docket No. 9372

Dan

£

It was clear to me from our first meet-and-confer that Complaint Counsel opposed the subpoena in its current form, so ]
understood that you were going to revert back with something more specific than restating that position. It seems that |
misunderstood, How about 4 Eastern / 1 PM Pacific tomorrow?

Best,

Justin

From: Matheson, Daniel [mailto:dmatheson@fic.gov]

Sent: Thursday, November 17, 2016 2:40 PM

To: Raphael, Justin . _ ‘ - >

€c: ~BOOCON_FTC_ATTYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey; Chiarello, Gustav:

1



PUBLIC
Gray, Joshua Barton; Clair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas
H.
Subject: RE: In re 1-800 Contacts, Inc., FTC Docket No. 9372

Justin,

That is not an accurate statement of Complaint Counsel’s position. Complaint Counsel does not believe that
the proposed subpoena, as drafted, is consistent with the requirements of Rule 3.36 and Rule 3.31. We are
generally available to meet and confer tomorrow or Monday if you have in mind any narrower and/or
different requests that would meet your needs. We wouid be happy to discuss further, and to consider any
proposals to narrow or modify the requests in a manner that would render the proposed subpoena consistent
with the requirements of the aforementioned Rules.

Regards,

Dan

From: Raphael, Justin [mailto:Justin. Raphael@mto.com]
Sent: Thursday, November 17, 2016 3:21 PM

To: Matheson, Daniel

Cc: ~B00CON_FTC_ATTYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey; Chiarello, Gustav;
Gray, Joshua Barton; Clair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas
H.

Subject: RE: In re 1-800 Contacts, Inc., FTC Docket No. 9372

Thanks Dan. Can you please confirm that Complaint Counsel opposes every single one of the proposed requests in its
entirety and has no suggestions about how the subpoena could be narrowed or modified to resoive any objections?

Thanks,

Justin P. Raphael | Munger, Tolles & Olson LLP
560 Mission Street | San Francisco, CA 94108
Tel: 415.512.4085 | justin.raphael@mto.com | www.mto.com

FERNOTICE***
This message is confidential and may contain information thar is privileged, attorney work product or otherwise exempt from
disclosure under applicable faw. It is not intended for transmission to, or recelpt by, any unauthorized person. If yvou have
received this message in error, 0o not read it. Flease delete it without capying it, and notify the sender by separate e-mail so
that our address record can be corrected. Thank you.

From: Matheson, Daniel [mailto:dmatheson@ftc.gov]

Sent: Thursday, November 17, 2016 12:13 PM

To: Raphael, Justin

Cc: ~BOOCON_FTC_ATTYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey; Chiarello, Gustav;
Gray, Joshua Barton; Clair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas
H.

Subject: RE: In re 1-800 Contacts, Inc., FTC Docket No. 9372

Counsel,
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Thank you for meeting and conferring with us regarding Respondent’s contemplated Motion seeking a subpoena under
Rule 3.36. Based on the subpoena attached to your letter of November 9, Complaint Counse! intends to oppose such a
Motion.

Respectfully,

Dan

From: Raphael, Justin [mailto:Justin.Raphael@mto.com]
Sent: Wednesday, November 09, 2016 7:47 PM

To: Matheson, Daniel

Ce: ~B00CON_FTC_ATTYS; Blank, Barbara; Loughlin, Chuck; Slaiman, Charlotte; Green, Geoffrey; Chiarello, Gustav;
Gray, Joshua Barton; Clair, Kathleen; Taylor, Mark; Hopkin, Nathaniel; BC-1040-1800-Search Ad Team-DL; Brock, Thomas
H.

Subject: In re 1-800 Contacts, Inc., FTC Docket No. 9372

Counsel:
Please see the attached letter in the above matter.

Best,

Justin P. Raphael | Munger, Tolles & QOlson LLP
560 Mission Street | San Francisco, CA 84105
Tel: 415.512.4085 | justin.raphae/@mto.com | www.mto.com

FXENOTICE®*#
This message Is coniidential and may contain information that is privileged, attorney woark product or otherwise exempt from
disclosure under applicable law. It is not intended for transmission to, or receipt by, any unauthorized person. I yvou have
received this message in error, do not read it. Please delets it without copying it, and notify the sender by separate e-mail so
that our address record can be corrected. Thank vou.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF THE ADMINISTRATIVE LAW JUDGES

In the Matter of PUBLIC

1-800 CONTACTS, INC., Docket No. 9372
a corporation

[PROPOSED] ORDER GRANTING
RESPONDENT’S RENEWED MOTION FOR DISCOVERY FROM THE COMMISSION
PURUSANT TO RULE 3.36

Upon consideration of Respondent’s Renewed Motion for Discovery from the
Commission Pursuant to Rule 3.36:

IT IS HEREBY ORDERED that Respondent’s Motion is GRANTED.

IT IS FURTHER ORDERED that Respondent 1-800 Contacts, Inc. is authorized
to issue the subpoena attached as Exhibit A to the Declaration of Justin P. Raphael in support of
the Motion.

ORDERED:

D. Michael Chappell
Chief Administrative Law Judge

DATED:
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CERTIFICATE OF SERVICE

I hereby certify that on November 28, 2016, 2016, I filed RESPONDENT’S
RENEWED MOTION FOR DISCOVERY FROM THE COMMISSION PURSUANT TO
RULE 3.36 using the FTC’s E-Filing System, which will send notification of such filing to all
counsei of record as well as the following;:

Donald 8. Clark

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-113
‘Washington, DC 20580

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

DATED: November 28, 2016 By: s/ Justin P. Raphael
Justin P. Raphacl

CERTIFICATE FOR ELECTRONIC FILING

I hereby certify that the electronic copy sent to the Secretary of the Commission is a true
and correct copy of the paper original and that I possess a paper original of the signed document
that is available for review by the parties and the adjudicator.

DATED: November 28, 2016 By: s/ Justin P. Raphael
Justin P. Raphael




Notice of Electronic Service

I hereby certify that on November 28, 2016, I filed an electronic copy of the foregoing RESPONDENT’S
RENEWED MOTION FOR DISCOVERY FROM THE COMMISSION PURSUANT TO RULE 3.36, with:

D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Ave., NW
Suite 110

Washington, DC, 20580

Donald Clark

600 Pennsylvania Ave., NW
Suite 172

Washington, DC, 20580

I hereby certify that on November 28, 2016, I served via E-Service an electronic copy of the foregoing
RESPONDENT’S RENEWED MOTION FOR DISCOVERY FROM THE COMMISSION PURSUANT TO
RULE 3.36, upon:

Thomas H. Brock
Attorney

Federal Trade Commission
TBrock@ftc.gov
Complaint

Barbara Blank

Attorney

Federal Trade Commission
bblank@ftc.gov
Complaint

Gustay Chiarello

Attorney

Federal Trade Commission
gchiarello@fte.gov
Complaint

Kathleen Clair

Attorney

Federal Trade Commission
kelair@fte.gov

Complaint

Joshua B. Gray

Attorney

Federal Trade Commission
jbgray@ftc.gov

Complaint

Geoffrey Green
Attorney
Federal Trade Commission

ggreen@ftc.gov
Complaint

Nathaniel Hopkin
Attorney
Federal Trade Commission



nhopkin@ftc.gov
Complaint

Charles A. Loughlin
Attomey

Federal Trade Commission
cloughlin@ftc.gov
Complaint

Daniel Matheson

Attorney

Federal Trade Commission
dmatheson@ftc.gov
Complaint

Charlotte Slaiman
Attorney

Federal Trade Commission
cslaiman@ftc.gov
Complaint

Mark Taylor

Attorney

Federal Trade Commission
mtaylor@ftc.gov
Complaint

Gregory P. Stone

Attorney

Munger, Tolles & Olson LLP
gregory.stone@mto.com
Respondent

Steven M. Perry
Attorniey
Munger, Tolles & Olson LLP

steven.perry(@mto.com
Respondent

Garth T. Vincent

Munger, Tolles & Olson LLP
garth.vincent@mto.com
Respondent

Stuart N. Senator

Munger, Tolles & Oison LLP
stuart.senator@mto.com
Respondent

Gregory M. Sergi

Munger, Tolles & Olson LLP
gregory.sergi@mto.com
Respondent

Justin P. Raphael

Munger, Tolles & Olson LLP
Justin.Raphael@mto.com
Respondent



Sean Gates

Charis Lex P.C.
sgates(@charislex.com
Respondent

Mika Ikeda

Attorney

Federal Trade Commission
mikeda@ftc.gov
Complaint

Zachary Briers

Munger, Tolles & Olson LLP
zachary.briers@mto.com
Respondent

Chad Golder

Munger, Tolles, and Olson
chad.golder@mto.com
Respondent

Justin Raphael

Attorney





