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References to the record are made using the following citation forms and abbreviations:
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l. Contact Lenses — Industry Background
A. Contact Lenses Are A Prescription-Only Medical Device

1. Around 40 million consumers use contact lenses. (CX 8006-020; CX 429-029).

Response to Proposed Finding No. 1

Complaint Counsel has no specific response.

2. A consumer interested in wearing contact lenses must go to an optometrist or
ophthalmologist for a contact lens prescription. (Bethers, Tr. 3511-12; CX 8006-020).

Response to Proposed Finding No. 2

Complaint Counsel has no specific response.

3. Contact lenses originally were made of a rigid material and required an eye care
professional to custom fit each pair. (RX 569-005).

Response to Proposed Finding No. 3:

Complaint Counsel has no specific response.

4. Beginning in the late 1980s, contact lens manufacturers began to sell disposable lenses that
were designed to be replaced on a daily, weekly, or monthly basis. (RX 569-0009).

Response to Proposed Finding No. 4

Complaint Counsel has no specific response.
5. Technological improvements in manufacturing contact lenses eliminated the need for an
ECP to fit each pair of contact lenses on the prescription has been finalized at the end of the
contact lens fitting process. (RX 569-0009).

Response to Proposed Finding No. 5

Complaint Counsel has no specific response.

6. The evolution in contact lens technology now allows the sale of contact lenses to be
unbundled from the fitting exam by an optometrist or ophthalmologist. (RX 569-0009).

Response to Proposed Finding No. 6

Complaint Counsel has no specific response.
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7. Although not required in all states, a contact lens prescription will almost invariably
include a brand name because different brands of contact lenses that have the same prescription
will produce different fits for a consumer. (RX 569-0009, n.15).

Response to Proposed Finding No. 7

Complaint Counsel objects to the “almost invariably” qualification, because the best
evidence in this matter is that ECPs invariably “prescribe a specific contact lens brand.” CX0439-
040. See also Bethers, Tr. 4545 (“a doctor writes a prescription with a brand on it.”); CCPTF |
289. The source upon which Respondent relies for this proposed finding is an FTC Report dated
February, 2005, which does not provide reliable evidence about what is currently “required in all
states.”

8. The replacement contact lenses that consumers purchase, pursuant to a prescription that
specifies a brand, will be identical, regardless of whether the patient receives the lens from his or

her prescribing optometrist/ophthalmologist or from another seller. (RX 569-0009).

Response to Proposed Finding No. 8

Complaint Counsel has no specific response.

9. Contact lens prescriptions typically expire within one or two years. (Bethers, Tr. 3601; CX
8006-021). In most states, a contact lens prescription expires in one year. (Bethers, Tr. 3601; CX
8006-021). In seven states, a contact lens prescription expires in two years. (Bethers, Tr. 3601;
CX 8006-021).

Response to Proposed Finding No. 9

Complaint Counsel has no specific response.
10. Because of the expiration of a contact lens prescription, a contact lens wearer must visit an

optometrist or ophthalmologist at least once every year (or every two years in seven states) to
renew their prescription or obtain a new prescription. (Bethers, Tr. 3601).

Response to Proposed Finding No. 10

Complaint Counsel has no specific response.
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B. Contact Lens Manufacturers
11.  There are four major manufacturers of contact lenses that account for about 95 percent of

the U.S. market: Johnson & Johnson, Alcon, CooperVision, and Bausch & Lomb. (Clarkson, Tr.
183; RX 739-0085).

Response to Proposed Finding No. 11

Complaint Counsel has no specific response.

12. In the United States, the total sales of contact lens at retail in 2015 was estimated to be
about $4.7 billion. (Bethers, Tr. 3552; RX 428-0006).

Response to Proposed Finding No. 12

Complaint Counsel has no specific response.

13. In the United States, total sales of contact lens at retail grew about 4-5 percent annually
from 2001 through 2015. (RX 428-0006; RX 904-0038).

Response to Proposed Finding No. 13

Complaint Counsel has no specific response.

C. ECPs Prescribe And Sell Contact Lenses

14.  There are approximately 40,000 optometrists and 18,000 ophthalmologists in the United
States. (Bethers, Tr. 3509-10).

Response to Proposed Finding No. 14

Complaint Counsel has no specific response.

15.  Optometrists and ophthalmologists are commonly referred to as eye care practitioners or
“ECPs.” (RX 569-0005).

Response to Proposed Finding No. 15

Complaint Counsel has no specific response.

16. ECPs operate in independent practices, with optical retail chains, and in conjunction with
mass merchants and club stores. (Bethers, Tr. 3509-11; RX 739-0015-0016).

Response to Proposed Finding No. 16




PUBLIC

Complaint Counsel has no specific response.

17. There are about 16,000 independent ECP practices in the United States. (Bethers, Tr.
3509-10 & 3546).

Response to Proposed Finding No. 17
Complaint Counsel has no specific response.

18. Independent ECPs represent approximately 60 percent of all contact lens prescriptions.
(Bethers, Tr. 3543).

Response to Proposed Finding No. 18

Complaint Counsel has no specific response.

19. ECPs are permitted to sell the contact lenses that they prescribe. (Coon, Tr. 3685; Bethers,
Tr. 3510; RX 569-0013).

Response to Proposed Finding No. 19

Complaint Counsel has no specific response.
20. ECPs have a unique position in the healthcare industry in that they are healthcare providers
and are permitted to sell the product that they prescribe. (CX 9029 (Bethers, Dep. at 111); CX
9017 (Blackwood, Dep. at 101)).

Response to Proposed Finding No. 20

Complaint Counsel objects to this Proposed Finding as it misstates testimony, the evidence
cited is unreliable and lacks an adequate foundation, and it is factually inaccurate. CX9029
(Bethers Dep. at 111) is silent as to whether ECPs have a unique position “in the healthcare
industry,” and Mr. Bethers has no foundation to testify regarding whether others in “the healthcare
industry” are permitted to sell the product that they prescribe. CX9017 (Blackwood, Dep. at 101)
simply says, “unlike other doctors, they [ECP’s] sell the product they prescribe.” This statement
does not support an assertion that ECPs have a unique position in the healthcare industry, as
“doctors” are not the only “healthcare providers” who are permitted to write prescriptions and sell

products. Moreover, Ms. Blackwood’s has no foundation to testify about practices in “the
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healthcare industry,” as her only professional responsibilities relate to marketing. (CX9017
(Blackwood, Dep. at 10 ). Further, it is common knowledge that healthcare professionals at
ambulatory surgery centers, orthopedic centers, dental service providers, and many other
“healthcare providers” may sell the products that they prescribe.

21. ECPs have a competitive advantage over non-ECP retailers because ECPs write contact
lens prescriptions and sell the contact lenses in the same location. (Alovis, Tr. 1026-27; CX 9037

(Owens, Dep. at 48)).

Response to Proposed Finding No. 21

Complaint Counsel objects to this proposed finding to the extent that it suggests that ECPs
have a competitive advantage overall compared to non-ECP retailers. Such a finding is not
supported by the testimony cited. Mr. Alovis identified “certain advantages” that ECPs possess
compared to online retailers, he did not state that ECPs have an overall competitive advantage.
Alovis, Tr. 1026-1027 (emphasis added). Mr. Owens’s deposition testimony was limited to
“independent eye care doctors,” it did not apply to all ECPs (which include ECPs who operate in
optical retail chains, in conjunction with mass merchants, or in club stores — see above,
Respondent’s Proposed Finding No. 16). CX 9037 (Owens, Dep. at 47). And, like Mr. Alovis, Mr.
Owens testified that the ability to write a prescription constituted one competitive advantage, he
did not testify that “independent eye care doctors” had an overall competitive advantage. CX 9037
(Owens, Dep. at 47-48). A finding that “ECPs have a competitive advantage” would ignore
competitive advantages that those operating in the online retail channel have over ECPs with
respect to costs, scale, and convenience.

22, ECPs have a competitive advantage over non-ECP retailers as a result of preferential

treatment from contact lens manufacturers. (Bethers, Tr. 3545-46). Because independent ECPs
write contact lens prescriptions, manufacturers independent ECPs with assistance to compete in
the retail sale of contact lenses that includes advantageous wholesale pricing, growth incentives,

and rebates only available through ECPs. (Clarkson, Tr. 296-97; Bethers, Tr. 3545-46).

Response to Proposed Finding No. 22
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Complaint Counsel objects to this proposed finding because no evidence supports the
assertion that manufacturers make available any of the “preferential treatment” referred to in the
proposed finding to ECPs who operate in optical retail chains, in conjunction with mass
merchants, or in club stores. See above, Respondent’s Proposed Finding No. 16. Complaint
Counsel further objects to the extent that it suggests that ECPs have a competitive advantage
overall compared to non-ECP retailers. The testimony of both Messrs. Bethers and Clarkson
identified certain competitive advantages, but does not support a finding that ECPs have a
competitive advantage overall. Such a finding would ignore the competitive advantages that those
operating in the online retail channel have over ECPs with respect to costs, scale, and
convenience.

D. Contacts Lens Retailers
23. There are tens of thousands of locations where contact lens consumers can go to purchase
contact lenses. (Bethers, Tr. 3509). There are also a large number of online retailers that sell

contact lenses. (Bethers, Tr. 3538-41; RX 739-0017).

Response to Proposed Finding No. 23

Complaint Counsel has no specific response.
24.  There are four different types of contact lens retailers: (1) independent ECPs; (2) optical
retail chains; (3) mass merchants and club stores; and (4) “pure play” online retailers. (Bethers,
Tr. 3509; RX 739-0015-0017).

Response to Proposed Finding No. 24

Complaint Counsel has no specific response.
25. Independent ECPs, optical retail chains, and mass merchants and club stores have physical
retail locations where consumers can purchase contact lenses. (Bethers, Tr. 3512, 3522, & 3526-
28).

Response to Proposed Finding No. 25

Complaint Counsel has no specific response.
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26. Many independent ECPs, optical retail chains, and mass merchants and club stores also
have online stores where consumers can purchase contact lenses. (Bethers, Tr. 3512-19, 3522,
3529, 3525-26 & 3530; CX 8007-042).

Response to Proposed Finding No. 26

Complaint Counsel objects to this proposed finding of fact. No evidence suggests that
“many” club stores operate online stores “where consumers can purchase contact lenses.”
Likewise, no evidence indicates that “consumers” can purchase contact lenses in the online stores
operated by independent ECPs and optical retail chains, instead sales may be restricted only to
those who obtained a prescription from that particular ECP. Complaint Counsel further objects
because it cites CX8007 (Athey Report) -042 as evidence, but the cited does not support the
proposition that firms actually sell contact lenses. For example, Amazon is listed at CX8007-042
because it is a competitor for search advertising, but it does not sell contact lenses. Holbrook, Tr.
1900; Athey, Tr. 868 (Amazon is “not a firm that sells contact lenses online.”); Evans, Tr. 1589
(“Amazon does not sell contact lenses.”). Likewise, there is no evidence that other firms listed at
CX8007-042 actually sell contact lenses online. Some, but not all, ECPs, optical retail chains, and
mass merchants and club stores make ordering contact lenses online available to some customers,
but not all provide the same offerings (such as at-home delivery, among other things) available
vis-a-vis contact lens retailers operating in the “pure play” online market. (Evans, Tr. 1596-1598;
Bethers Tr. 3538-3543).

1. 1-800 Contacts

A. 1-800 Contacts Was Founded In 1992 To Provide Better Service And Lower
Prices Than ECPs

27.  Jonathan Coon (*Coon”) started the business that became 1-800 Contacts from his college
dorm room in February 1992. (Coon, Tr. 2649)

Response to Proposed Finding No. 27

Complaint Counsel has no specific response.

28.  Coon was CEO of 1-800 Contacts from its inception in February 1992 until about January
2014. (Coon, Tr. 2649).

Response to Proposed Finding No. 28

Complaint Counsel has no specific response. (See CCPTF 15).
29.  Coon came up with the idea of starting the business that became 1-800 Contacts after he
tried to purchase contact lenses for the first time from a store called Sixty Minute Eyewear.
(Coon, Tr. 2649-50).

Response to Proposed Finding No. 29
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Complaint Counsel has no specific response.

30.  Coon was a college student at the time, had no money, and had to walk to Sixty Minute
Eyewear in order to purchase contact lenses. (Coon, Tr. 2649-50).

Response to Proposed Finding No. 30

Complaint Counsel has no specific response, other than to note that a finding of fact that
Mr. Coon had “no money” is not supported by the cited testimony, as that was presumably a figure
of speech Mr. Coon employed rather than a literally true statement. If Mr. Coon intended to
purchase contact lenses on the day he walked to Sixty Minute Eyewear, surely he either had some
money with which to make his purchase, or had access to money.

31.  Coon learned that while he could have glasses made in just one hour, he would have to
make two trips and wait a week in order to get contact lenses. (Coon, Tr. 2649-50).

Response to Proposed Finding No. 31

Complaint Counsel has no specific response.

32, It did not make any sense to Coon that he could have glasses made in one hour but he
would have to make multiple trips and wait a week to get contact lenses. (Coon, Tr. 2649-50).

Response to Proposed Finding No. 32

Complaint Counsel has no specific response.

33.  Coon believed that the process of buying contact lenses was inconvenient, the service was
not very good, and the prices were high. (Coon, Tr. 2650).

Response to Proposed Finding No. 33

Complaint Counsel has no specific response.
34.  Coon believed that there was a good opportunity for a mail order business to provide
contact lenses at lower prices and with better service than ECPs. (Coon, Tr. 2650-51).

Response to Proposed Finding No. 34

Complaint Counsel has no specific response.

35.  Coon began his own mail order contact lens business called Eye Supply from his college
dorm room in February 1992. (Coon, Tr. 2651).
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Response to Proposed Finding No. 35

Complaint Counsel has no specific response.
36.  Coon started the business with $50. (Coon, Tr. 2651).

Response to Proposed Finding No. 36

Complaint Counsel has no specific response.

37.  Coon used that $50 to print 1,000 fliers (a nickel each) that he distributed around nearby
college dorms. (Coon, Tr. 2651-52).

Response to Proposed Finding No. 37

Complaint Counsel has no specific response.

38. Eye Supply initially carried just four products that it sold exclusively to college students
living in nearby dorms on campus. (Coon, Tr. 2652).

Response to Proposed Finding No. 38

Complaint Counsel has no specific response.
39. Eye Supply initially generated about $200 per week in income. (Coon, Tr. 2652-53).

Response to Proposed Finding No. 39

Complaint Counsel has no specific response.

40.  After about a year of doing business under the name Eye Supply, Coon obtained the phone
number for 1-800 Lens Now. (Coon, Tr. 2653).

Response to Proposed Finding No. 40

Complaint Counsel has no specific response.

41.  Coon changed the name of the business to 1-800 Lens Now and began Valpak and other
print advertising under that name. (Coon, Tr. 2654).

Response to Proposed Finding No. 41

Complaint Counsel has no specific response.

42. In the first few years of 1-800 Lens Now, Coon became acquainted with John Nichols,
who had started a mail order contact lens business called Discount Lens Club in Santa Monica,
California. (Coon, Tr. 2654 55).
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Response to Proposed Finding No. 42

Complaint Counsel has no specific response.

43.  Coon and Nichols combined their respective businesses and ran them out of a rented house
in Orem, Utah. (Coon, Tr. 2655-56).

Response to Proposed Finding No. 43

Complaint Counsel has no specific response.

44.  Coon and Nichols set up eight cubicles in the living room to serve as the call center and
used the garage and basement for inventory and distribution. (Coon, Tr. 2657-58).

Response to Proposed Finding No. 44

Complaint Counsel has no specific response.
45.  After about a year of doing business under the name 1-800 Lens Now, Coon and Nichols
obtained the 1-800 Contacts phone number for approximately $163,500 in or about June 1995.
(Coon, Tr. 2658-60).

Response to Proposed Finding No. 45

Complaint Counsel has no specific response.
46.  Coon and Nichols paid $10,000 upfront for the 1-800 Contacts phone number, which was
all the money they had in the bank at that time, and agreed to pay the remainder in monthly
installments. (Coon, Tr. 2659-60).

Response to Proposed Finding No. 46

Complaint Counsel has no specific response.

47.  Coon considered the purchase of the 1-800 Contacts phone number to be a huge
investment because the purchase price required all the cash that the company had in the bank and
required future monthly payments representing approximately 10 percent of the company’s recent
total monthly revenue. (Coon, Tr. 2660).

Response to Proposed Finding No. 47

Complaint Counsel has no specific response.

48.  After obtaining the rights to the 1-800 Contacts phone number, Coon and Nichols changed
the name of the business to 1-800 Contacts. (Coon, Tr. 2661).

10
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Response to Proposed Finding No. 48

Complaint Counsel has no specific response.

49, The company activated the 1-800 Contacts phone number on or about July 1, 1995.

(Coon, Tr. 2661). 1-800 Contacts’ sales more than doubled the first month after activating the 1-
800 Contacts phone number, growing from $35,000 in June 1995 to $78,000 in July 1995. (Coon,
Tr. 2661-62).

Response to Proposed Finding No. 49

Complaint Counsel has no specific response.
50.  The goal in acquiring rights to the 1-800 Contacts phone number and name was to increase
the return on advertising investments because it would be a memorable name and number that
customers would not have to look up when they wanted to order or reorder. (Coon, Tr. 2662-63).

Response to Proposed Finding No. 50

Complaint Counsel has no specific response.

51. 1-800 Contacts began Valpak, free-standing inserts, and other print advertising under the
1-800 Contacts name in or about September 1995. (Coon, Tr. 2661 & 2663-64).

Response to Proposed Finding No. 51

Complaint Counsel has no specific response.

52.  Once the company began advertising the 1-800 Contacts name and phone number, it saw a
20-25 percent increase in customer acquisition as well as customer retention. (Coon, Tr. 2662-63).

Response to Proposed Finding No. 52

Complaint Counsel has no specific response.
53.  The 1-800 Contacts website was launched in or about 1996. (Coon, Tr. 2664).

Response to Proposed Finding No. 53

Complaint Counsel has no specific response.
54.  1-800 Contacts decided to raise capital for television advertising through an initial public
offering. (Coon, Tr. 2665). 1-800 Contacts completed its initial public offering, listing on
NASDARQ under the symbol CTAC, in or about February 1998. (Coon, Tr. 2665).

Response to Finding No. 54

11



PUBLIC

Complaint Counsel objects that the proposed finding is misleading insofar as it suggests
that “capital for television advertising” was the sole purpose of 1-800 Contacts’ initial public
offering. Mr. Coon testified that the company would “have to staff up and have a bigger call
center,” as additional reasons for going public. (Coon, Tr. 2665). Notwithstanding, the proposed
finding is irrelevant.

55. 1-800 Contacts began advertising on television in or about June 1998. (Coon, Tr. 2666).

Response to Proposed Finding No. 55

Complaint Counsel has no specific response.

56. 1-800 Contacts’ television advertising had a huge and immediate impact on its business.
(Coon, Tr. 2667).

Response to Proposed Finding No. 56

Complaint Counsel has no specific response.

57. 1-800 Contacts’ business grew approximately 50 percent in just a couple months after it
started doing television advertising. (Coon, Tr. 2667).

Response to Proposed Finding No. 57

Complaint Counsel has no specific response.

58. In order to meet the substantial increase in demand that ensued after the start of 1-800
Contacts’ television advertising, 1-800 Contacts hired many new employees, developed a new
order management system, increased its inventory, and opened a brand new distribution center.
(Coon, Tr. 2667-68).

Response to Proposed Finding No. 58

Complaint Counsel has no specific response.

59.  1-800 Contacts opened a new distribution center in 1999 that it believed had the largest
inventory of contact lenses in terms of the number and variety of SKUs in one location. (Coon,
Tr. 2668-69). As a result, 1-800 Contacts began promoting itself as “The World’s Largest Contact
Lens Store.” (Coon, Tr. 2668-69).

Response to Proposed Finding No. 59

12
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Complaint Counsel has no specific response, other than to note that Mr. Coon’s testimony
regarding the year the distribution center opened appears on page 2670 of the trial transcript.
(Coon, Tr. 2670 (“We did 3.6 million in 96, 21.1 million in 97, 59 million in *98 the year after
we went public, 98 million in *99, which is when the DC opened.”)).

60.  Asaresult of having the largest inventory of contact lenses, 1-800 Contacts was able to
deliver orders faster and provide better service. (Coon, Tr. 2668-69).

Response to Proposed Finding No. 60

Complaint Counsel has no specific response.

61.  Coon was named National Entrepreneur of the Year by Ernst & Young in 2000. (Coon,
Tr. 2670-71).

Response to Proposed Finding No. 61

Complaint Counsel has no specific response.

62. 1-800 Contacts remained a public company from February 1998 to July 2007, when it was
acquired by the private equity firm Fenway Partners. (Coon, Tr. 2672). 1-800 Contacts was later
acquired in 2012 by Wellpoint/Anthem, and then by the private equity firm TH Lee in 2014.
(Coon, Tr. 2677; RX 428-0023). Today, 1-800 Contacts is owned by the private equity firm AEA
Investors.

Response to Proposed Finding No. 62

Complaint Counsel has no specific response.

B. 1-800 Contacts’ Principal Competitors Have Always Been The Independent
ECPs

63.  1-800 Contacts has always considered independent ECPs to be its principal competitors.
(Bethers, Tr. 3542 (“Our principal competitor is the independent eyecare practice”); Bethers, Tr.
3600-01; Coon, Tr. 2695; CX 9029 (Bethers, Dep. at 149); CX 9017 (Blackwood, Dep. at 99)).

Response to Proposed Finding No. 63

The proposed finding is contradicted by the weight of the record evidence. The record

shows that competition from online contact lens retailers has historically constrained 1-800

13
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Contacts’ pricing, while competition from ECPs has not constrained 1-800 Contacts’ pricing.
(CCPTF 803-865, 894, 1478-1486, 1553-1558, 1573, 1576-1610).

For example, 1-800 Contacts adopted its “We beat by 2%” price match program in
response to online discounters’ low prices and aggressive advertising, not in response to
competition from ECPs or club stores. CX9012 (L. Schmidt, Dep. 252-257); CC Post-Trial Brief
at 59-60, nn. 232-235. See CCPTF 1573; see also CCPTF 1478-1486. Indeed, the data shows that
ECPs are barely relevant to 1-800 Contacts’ price matching activity: in 2016 only } of the
orders on which customers received discounts were attributed to ECP pricing, while at least
{-} were attributed to online rivals. CX1334-007.

The cited deposition testimony of Ms. Blackwood does not support the proposed finding
because Ms. Blackwood was only employed by 1-800 Contacts from October 2009 to December
2012, and thus has no personal knowledge of who 1-800 Contacts considered to be its principal
competitors outside that timeframe. (CCPTF 23-24).

64. 1-800 Contacts’ principal competitors are the independent ECPs because every customer
must go to an ECP for a prescription, and independent ECPs write the majority of prescriptions.

(Bethers, Tr. 3601).

Response to Proposed Finding No. 64

The proposed finding is contradicted by the weight of the record evidence. The record
shows that competition from online contact lens retailers has historically constrained 1-800
Contacts’ pricing, while competition from ECPs has not constrained 1-800 Contacts’ pricing.
(CCPTF 803-865, 894, 1478-1486, 1553-1558, 1573, 1576-1610).

For example, 1-800 Contacts adopted its “We beat by 2%” price match program in
response to online discounters’ low prices and aggressive advertising, not in response to
competition from ECPs or club stores. CX9012 (L. Schmidt, Dep. 252-257); CC Post-Trial Brief

at 59-60, nn. 232-235. See CCPTF 1573; see also CCPTF 1478-1486. Indeed, the data shows that

14
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ECPs are barely relevant to 1-800 Contacts’ price matching activity: in 2016 only } of the
orders on which customers received discounts were attributed to ECP pricing, while at least
{-} were attributed to online rivals. CX1334-007.

65. 1-800 Contacts’ principal competitors are the independent ECPs because independent
ECPs always have enjoyed a large percentage of total contact lens sales, despite having generally

high prices and poor service. (Coon, Tr. 2710; Bethers Tr. 3601; CX 9027 (Larson, Dep. at 128)).

Response to Proposed Finding No. 65

The proposed finding is contradicted by the weight of the record evidence. The record
shows that competition from online contact lens retailers has historically constrained 1-800
Contacts’ pricing, while competition from ECPs has not constrained 1-800 Contacts’ pricing.
(CCPTF 803-865, 894, 1478-1486, 1553-1558, 1573, 1576-1610).

For example, 1-800 Contacts adopted its “We beat by 2%” price match program in
response to online discounters’ low prices and aggressive advertising, not in response to
competition from ECPs or club stores. CX9012 (L. Schmidt, Dep. 252-257); CC Post-Trial Brief
at 59-60, nn. 232-235. See CCPTF 1573; see also CCPTF 1478-1486. Indeed, the data shows that
ECPs are barely relevant to 1-800 Contacts’ price matching activity: in 2016 only } of the
orders on which customers received discounts were attributed to ECP pricing, while at least
} were attributed to online rivals. CX1334-007, in camera.

Moreover, all of the witness testimony cited should be disregarded as lacking the proper
personal knowledge foundation: there is no evidence establishing that Mr. Coon, Mr. Bethers, or
Ms. Larson know, personally, the prices or the quality of the service offered by all ECPs or any
representative subset of ECPs. The cited testimony of Mr. Coon and Ms. Larson also fails to
support the proposed finding because both Mr. Coon and Ms. Larson are former employees and
lack personal knowledge of 1-800 Contacts’ primary competition at the present time. (See CCPTF

15-16, 43).

15
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1. 1-800 Contacts’ Marketing Efforts Have Focused On Attracting Contact
Lens Customers Away From ECPs

66. 1-800 Contacts’ marketing efforts have focused on offering consumers a better alternative
to buying from their ECP because most people buy contact lenses from their ECP. (Coon, Tr.
2687, 2695).

Response to Proposed Finding No. 66

The proposed finding is unsupported by the evidence cited insofar as it refers to marketing
efforts after June 2009, at which point Mr. Coon was not involved “in the day-to-day operation of
the business,” such as marketing. (Coon, Tr. 2677-2678). It is also inaccurate and contradicted by
the weight of the evidence to the extent that it suggests that 1-800 Contacts’ marketing efforts are
more focused on publicizing an alternative to ECPs than on competing with online retailers for
customers.

1-800 Contacts spends millions of dollars on internet-based advertising (CCPTF 491), in
order to compete against online rivals. 1-800 Contacts’ price matching program exists so 1-800
Contacts can better compete with online rivals. (CCPTF 1573; see also CCPTF 1478-1486
(historically, more aggressive advertising by 1-800 Contacts’ rivals caused 1-800 Contacts to
respond by offering more generous price matching offers). For example, 1-800 Contacts adopted
its “We beat by 2%” price match program in response to online discounters’ low prices and
aggressive advertising, not in response to competition from ECPs or club stores. CX9012 (L.
Schmidt, Dep. 252-257); CC Post-Trial Brief at 59-60, nn. 232-235. See CCPTF 1573; see also
CCPTF 1478-1486. Indeed, the data shows that ECPs are barely relevant to 1-800 Contacts’ price
matching activity: in 2016 only {-} of the orders on which customers received discounts were
attributed to ECP pricing, while at least } were attributed to online rivals. CX1334-007, in

camera.
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67. 1-800 Contacts’ marketing efforts have focused on consumers buying contact lenses from
their ECP because ECPs were and are 1-800 Contacts’ principal competitor. (Coon, Tr. 2687; CX
9002 (Craven, IHT at 30, 34-36)).

Response to Proposed Finding No. 67

The proposed finding is inaccurate and contradicted by the weight of the evidence to the
extent that it suggests that 1-800 Contacts’ marketing efforts are more focused on publicizing an
alternative to ECPs than on competing with online retailers for customers, as described in the
Response to Proposed Finding No. 66. The implied proposed finding that ECPs are 1-800
Contacts’ principal competitor is and contradicted by the weight of the record evidence, as
described in Response to Proposed Findings Nos. 63-65. The implied proposed finding that ECPs
are 1-800 Contacts’ current principal competitor is unsupported by the evidence because the cited
testimony lacks foundation: both Mr. Coon and Mr. Craven are former employees with no current
knowledge about the company. (CCPTF 15-16, 40). Mr. Craven has not worked at the company
since November 2011. CCPTF 40. Mr. Coon has had no role at the company since stepping down
in 2014. CCPTF 15-16. Mr. Craven’s testimony also does not support the proposed finding
because Mr. Craven was only ever responsible for 1-800 Contacts’ Internet marketing and not its
marketing efforts generally. (CCPTF 41-42; Craven, Tr. 495-496).

68. It is very difficult to persuade consumers to buy online a prescription medical device, like
contact lenses, that they typically buy from their doctor. (CX 9027 (Larson, Dep. at 65)).

Response to Proposed Finding No. 68

The proposed finding is unsupported by the evidence cited and contradicted by the weight
of the evidence. The evidence shows that online sales of contact lenses increased rapidly and

continue to increase rapidly, contradicting the suggestion that it is “very difficult” to persuade

consumers to purchase online. RX0428-008
.
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camera. Moreover, several of Respondent’s proposed findings regarding the founding and early
growth of the company contradict this proposed finding because they suggest that 1-800 Contacts
was easily able to obtain new customers, after making sufficient investments to enter the online
business. (See RPF 34, 49, 54, 57).

The cited testimony of Ms. Larson lacks foundation because there is no evidence that she
has personal knowledge of the “typical” buying habits of all prescription medical device
consumers or the difficulty of persuading consumers to buy contact lenses online. The proposed
finding is also vague as to time, and is unsupported for the period outside Ms. Larson’s tenure at
1-800 Contacts (2004 to 2012). (See CCPTF 44, 47).

69. 1-800 Contacts’ marketing efforts have been tailored to address specific challenges faced
by a non-ECP contact lens retailer in attracting customers from ECPs. (Coon, Tr. 2666-67, 2687;

Bethers, Tr. 3611).

Response to Proposed Finding No. 69

The proposed finding is inaccurate and contradicted by the weight of the evidence to the
extent that it suggests that 1-800 Contacts’ marketing efforts are more focused on publicizing an
alternative to ECPs than on competing with online retailers for customers, as described in the
Response to Proposed Finding No. 66. The proposed finding is also vague as to time. The cited
testimony of Mr. Coon does not support the proposed finding as to any time after June 2009, at
which point Mr. Coon was not involved “in the day-to-day operation of the business,” such as
marketing. (Coon, Tr. 2677-2678).

70.  Trust is an important consideration of consumers in selecting a retailer for prescription

contact lenses. (CX 9017 (Blackwood, Dep. at 46, 61, 74, 224); CX 9032 (L. Schmidt, Dep. at
237); RX 106-0001;

Response to Proposed Finding No. 70
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The proposed finding is unsupported. The witness testimony cited lacks foundation
because there is no evidence that Ms. Blackwood or Ms. Larson have personal knowledge of the
individual attitudes of millions of contact lens consumers. Neither Ms. Blackwood nor Ms. Larson
are currently involved in the contact lens retail industry, and so their cited testimony also lacks
foundation as to present-day consumers. (CCPTF 47-48; CX9017 (Blackwood, Dep. at 14-15)).

The record contains no exhibit labeled RX0106.

The cited information in RX0152 is inadmissible because it merely relays hearsay
statements by participants in a Walgreens’ survey. Even if admissible, the information cited does

not support the proposed finding because it is based on a survey of only {1 who

werespecfially chosen to (-
I '} i i o

representative of consumers generally. (RX0152 at 003), in camera. The citation to RX0152 is

also misleading because, read plainly, the document refers to the trustworthiness of the website

(not necessary the retailer) based on such factors as {* ||| EGTGTcTcN
I | 75015 2 009, 1 anera

71. Being a medical device that people put on their eyes, trust is very important and consumers
have to be convinced that a contact lens retailers is a trusted provider of the contact lenses that an
ECP prescribed, and that is more than just a price decision in the consumer’s mind. (CX 9017
(Blackwood, Dep. at 46)).

Response to Proposed Finding No. 71

The proposed finding should be rejected because it incorrectly suggests that “trust” is a
“medical device that people put in their eyes.” To the extent this finding suggests that “trust” in a
retailer is more important to consumers of contact lenses than to consumers of other products, the

proposed finding is unsupported. The only cited source lacks foundation because there is no
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evidence that Ms. Blackwood has personal knowledge of the attitudes or mental decision-making
processes of millions of contact lens consumers, or a representative set of consumers, or any
individual consumers. Ms. Blackwood is not currently involved in the contact lens retail industry,
and thus her testimony also lacks foundation as to present-day contact lens consumers. (CX9017
(Blackwood, Dep. at 14-15)).

72.  Asanon-ECP retailer of contact lenses, building trust and credibility among consumers is
particularly important to compete with ECPs. (Coon, Tr. 2666).

Response to Proposed Finding No. 72

The proposed finding should be rejected because the evidence cited does not support the
proposition that trust and credibility are more “important to compete with ECPs” than to compete
with other non-ECP retailers. To the extent that non-ECP retailers this finding suggests that
“trust” in a retailer is more important to consumers of contact lenses than to consumers of other
products, such a finding is unsupported. It is also misleading because it ignores evidence that 1-
800 Contacts emphasizes convenience and relatively low pricing in its marketing efforts aimed at
capturing customers. (See, e.g., RPF § II.A. “1-800 Contacts Was Founded In 1992 To Provide
Better Service And Lower Prices Than ECPs” (emphasis added); RPF 86).

73.  Consumers have to believe that a contact lens retailer is a quality provider, will provide
quality service, and will provide the contact lenses that their ECP prescribed. (CX 9017

(Blackwood, Dep. at 61)).

Response to Proposed Finding No. 73

The proposed finding is unsupported. The only cited source lacks foundation because there
is no evidence that Ms. Blackwood has personal knowledge of the individual beliefs of millions of
contact lens consumers, or a representative set of consumers, or any individual consumers. Ms.
Blackwood is not currently involved in the contact lens retail industry, and thus her testimony also

lacks foundation as to present-day contact lens consumers. (CX9017 (Blackwood, Dep. at 14-15)).
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74.  Adifficult challenge faced by 1-800 Contacts was persuading consumers to purchase a
medical device like contact lenses from someone other than their ECP. (Coon, Tr. 2686).

Response to Proposed Finding No. 74

The proposed finding is unsupported by the evidence cited and contradicted by the weight
of the evidence. The evidence shows that online sales of contact lenses increased rapidly and

continue to increase rapidly, contradicting the suggestion that it was a “difficult challenge” to

persuade consumers to purchase online. RX0428-008 (describing { || EGcTNGG
I ) i
camera. Moreover, several of Respondent’s proposed findings regarding the founding and early
growth of the company contradict this proposed finding because they suggest that 1-800 Contacts
was easily able to obtain new customers, after making sufficient investments to enter the online
business. (See RPF 34, 49, 54, 57). The cited testimony of Mr. Coon does not support the
proposed finding as to any time after June 2009, at which point Mr. Coon was not involved “in the
day-to-day operation of the business,” such as marketing. (Coon, Tr. 2677-2678).

75. ECPs sell the contact lenses that they prescribe, wear white coats, and are generally trusted
by their patients. (Coon, Tr. 2666).

Response to Proposed Finding No. 75:

The proposed finding is unsupported with respect to whether ECPs are “generally trusted
by their patients.” The only cited source lacks foundation because there is no evidence that Mr.
Coon has personal knowledge of the attitudes of millions of ECP patients. Notwithstanding, the
proposed finding is irrelevant.

76.  Some ECPs have told their patients that contact lenses sold online or by mail-order were
not as good or were not right for their particular type of eye. (Coon, Tr. 2666-67).

Response to Proposed Finding No. 76:
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The proposed finding is unsupported. The proposed finding merely relays unreliable
hearsay statements by anonymous ECPs and customers, to which no hearsay exception applies.
Further, the cited testimony lacks foundation because there is no evidence that Mr. Coon has
personal knowledge of any conversations between ECPs and their patients. Notwithstanding, the
proposed finding is irrelevant.

7. Some ECPs have told their patients that if they bought contact lenses elsewhere, then they
could not be sure the contact lenses were direct from the manufacturer. (CX 9017 (Blackwood,

Dep. at 304)).

Response to Proposed Finding No. 77:

The proposed finding is unsupported. The proposed finding merely relays unreliable
hearsay statements by anonymous ECPs and contact lens customers, to which no hearsay
exception applies. Notwithstanding, the proposed finding is irrelevant.

78. Some ECPs have told their patients that if they bought contact lens elsewhere, then the
ECP would be worried that the patient might get the wrong contact lenses. (CX 9017
(Blackwood, Dep. at 304)).

Response to Proposed Finding No. 78:

The proposed finding is unsupported. The proposed finding merely relays unreliable
hearsay statements by anonymous ECPs and contact lens customers, to which no hearsay
exception applies.

79. In a consumer survey conducted by 1-800 Contacts in or about 2007, 37 percent of

consumers believed that buying contact lenses through the phone, mail, or internet would be risky.
(RX 1137-012-014; CX 9027 (Larson, Dep. at 123)).

Response to Proposed Finding No. 79:

This proposed finding is vague as to what “risky” refers to and therefore irrelevant. This
proposed finding is also unsupported. The record contains no exhibit labeled RX1137. (See
JX0002-A at 058 (noting that RX1137 was “intentionally not used”)). Nor did Ms. Larson testify

to the proposed finding that “37 percent of consumers believed that buying contact lenses through
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the phone, mail, or internet would be risky.” While Ms. Larson did testify at her deposition as to
her “understanding” of various survey findings in a deposition exhibit labeled RX0156 (which has
not been entered into evidence), that speculative testimony lacks foundation. (See, e.g., CX9027
(Larson, Dep. at 122 (“Q. If you go next to the survey findings, you understand those to be the
findings of the 2007 survey? A. Yes.), 123 (“Q. The second line down says “Of risk, convenience
and price, consumers’ main concern about purchasing contacts through p/m/i is risk.” Do you see
that? A. Yes. Q. What do you understand that to mean? A. People are concerned about buying a
prescription medical device someplace other than their doctor.”)). No testimony establishes that
Ms. Larson had any personal involvement in or personal knowledge of the study’s results; to the
contrary, Ms. Larson testified that an employee named Ann Harrison led a 2007 market
segmentation study that apparently included the referenced survey results. (CX9027 (Larson, Dep.
at 110 (“Q. ... A couple of items down under 2007, you have ‘updated contact lens marketing
segmentation.” Do you see that A. | do. Q. Tell me what that is. A. So that is referring back to the
2003 item that we just discussed. But it was basically a study that, again, Ann Harrison led . . . ”),
118 (“Q. ... Ms. Larson, can you tell us what Exhibit 156 is? A. This is the 2007 market
segmentation study, the updated one that | referred to . . . ™)).

In addition to the document apparently containing the study results not being in evidence,
there is also no evidence establishing how the study was conducted; how, if at all, the study was
relied on; or why the results should be accepted as fact here.

80. In a consumer survey conducted by 1-800 Contacts in or about 2007, consumers

expressed concerns about receiving “generic lenses,” the “wrong Rx,” or “inferior/defective
lenses” if they purchased contract lenses from 1-800 Contacts. (RX 1137-012).

Response to Proposed Finding No. 80:

The proposed finding is unsupported. The record contains no exhibit labeled RX1137. (See

JX0002-A at 058 (noting that RX1137 was “intentionally not used”)). A proposed finding
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regarding the results of such a study is also unsupported and lacking in foundation for the reasons
set forth in response to Proposed Finding No. 79.
81.  Consumers had inherent concerns about the reliability of products purchased online, and 1-

800 Contacts marketing and customer service personnel went to great lengths to assuage those
concerns. (CX 9013 (Aston, Dep. at 185-87)).

Response to Proposed Finding No. 81:

The proposed finding is vague as to time period, vague in its use of the undefined term
“inherent concerns,” and vague in its use of the undefined phrase “great lengths.” The proposed
finding is also irrelevant as it is not probative of any issue material to this case. Additionally,
because the only source cited in support of the proposed finding is the deposition testimony of
former 1-800 Contacts’ employee Mr. Aston, the proposed finding is unsupported and lacking in
foundation insofar as it refers to facts about the contact lens industry other than during Mr.
Aston’s brief tenure at 1-800 Contacts from spring 2002 to spring 2004. (See CCPTF | 72).

Further, the first clause of the proposed finding is unsupported and lacking in foundation
because there is no evidence that Mr. Aston has personal knowledge about any *“concerns” or
“inherent concerns” held by any specific consumers, by contact lens consumers, or by
“consumers” generally. (See CX9013 (Aston, Dep. at 185 (“The consumer would oftentimes have
concerns. Again, | don’t know the sources of where these concerns came from . . ..”)).

The second clause of the proposed finding is also unsupported and lacking in foundation
because there is no evidence that Mr. Aston has personal knowledge of “great lengths” other
employees at 1-800 Contacts went to assuage any consumer concerns.

82. 1-800 Contacts’ marketing programs have been informed by concerns of contact lens
wearers about purchasing from an Internet retailer regarding the legitimacy, trustworthiness,

ability to return products, and whether they would be the same contact lenses sold by an ECP.
(Bethers, Tr. 3612).

Response to Proposed Finding No. 82:
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The proposed finding is vague as to time, vague as to what “marketing programs” were
“informed” or in what manner they were “informed.”

It is also irrelevant. Indeed, this testimony concerns market research that 1-800 Contacts
conducted and was introduced following an objection that Mr. Bethers’ testimony could not
introduce the results of that market research—that is, what that market research purportedly found
about consumer beliefs, attitudes, or knowledge—for their truth. In arguing the objection, 1-800
Contacts’ counsel made clear that this testimony was not being offered for its truth and moreover
that it was not probative of any material issue in the case. (Bethers, Tr. 3609 (Statement of Mr.
Stone: “I’m not offering it for the truth. . . . This is not intended to go to any one of the — what |
think are maybe an issue in this case. This is just his effort to describe how they changed their
marketing.”)). The Court resolved the objection in reliance on 1-800 Contacts’ counsel’s
representation that the testimony about the results of the research was not being offered for its
truth. (Bethers, Tr. 3609-3610 (“If not offered for the truth, by definition, it’s not hearsay.
Overruled.”)).

As such, to the extent this proposed finding purports to suggest that there existed any
“concerns [among] contact lens wearers about purchasing from an Internet retailer regarding the
legitimacy, trustworthiness, ability to return products, and whether they would be the same contact
lenses sold by an ECP,” it is hearsay, lacking in foundation, and unsupported because it is beyond
the scope of the testimony that Respondent’s counsel made clear he was eliciting.

To the extent this proposed finding suggests anything else, it can be taken to mean only
that 1-800 Contacts, in designing some unspecified “marketing programs,” took into account some
unspecified understanding or belief held by some people at 1-800 Contacts about the existence,
nonexistence, and/or nature of consumers’ regarding the above-mentioned issues. Such a

statement is so vague as to be meaningless and thus is irrelevant.
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83. Earning the trust of its customers and establishing and maintaining credibility with its
customers were immensely important to 1-800 Contacts, particularly since it was in the business
of selling medical devices that its customers would place in their eyes. (CX 9031 (Schmidt, Dep.
at 79)).

Response to Proposed Finding No. 83:

The proposed finding is vague as to time frame and unsupported to the extent it refers to
any time period outside Mr. Schmidt’s brief tenure working for 1-800 Contacts between January
2004 and January 2006. (See CCPTF 11 65-67). Otherwise, Complaint Counsel has no specific
response.

84. Because trust and credibility with consumers was immensely important to 1-800 Contacts,
;[9\/)\/)as sensitive to anything that might be detrimental to its brand. (CX 9031 (Schmidt, Dep. at

Response to Proposed Finding No. 84:

The proposed finding is vague as to time frame and unsupported to the extent it refers to
any time period outside Mr. Schmidt’s brief tenure working for 1-800 Contacts between January
2004 and January 2006. (See CCPTF 11 65-67). Otherwise, Complaint Counsel has no specific
response.

85.  To compete with ECPs, 1-800 Contacts had to create a brand that consumers knew they
could trust, given that they were purchasing a medical device. (Coon, Tr. 2687).

Response to Proposed Finding No. 85:

The proposed finding is misleading insofar as it implies that creating a trusted brand to
attract consumers was a challenge unique to 1-800 Contacts’ experience. (See, e.g., Coon, Tr.
2686 (Q. . .. [W]hat, if any, challenge did you have in order to try to persuade consumers to buy
from you rather than their ECP. A. I mean, | think that’s the core challenge in any business, is
changing human behavior . . .”); Coon, Tr. 2687 (“So, you know, establishing a brand that people
knew they could trust to, you know, purchase a medical device, it’s—I think it’s a challenge in any

space . ..”)).
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86. 1-800 Contacts’ advertising message, which it repeated in many of its advertisements, was
that the consumer could get the exact same contact lenses delivered to their door for less than they
would pay to drive to their ECPs’ office and pick them up. (Coon, Tr. 2666-67, 2687; CX 9013
(Aston, Dep. at 182-83); RX 904-0002).

Response to Proposed Finding No. 86:

The proposed finding is vague as to time. It is also misleading insofar as it paraphrases,
rather than quotes, one of 1-800 Contacts’ actual advertising slogans, and omits that 1-800
Contacts used many other advertising messages, including advertising messages aimed at
attracting customers of other online contact lens retailers. (E.g., CCPTF {1 1478-1482; CX9015
(Galan, Dep. at 94-95 (“We did run some tests on including pricing in our advertising because we
were competitive at certain levels of contacts, but we would generally revert more towards our
language around our service and reliability and a low price guarantee and price matching and so
on...”) CX0946 at 011 (showing a 1-800 Contacts ad with the following ad copy: “Free Shipping
on Contact Lenses + Easy Ordering at 1-800 Contacts™); CX9001 (Bethers, IHT at 291 (“We
found our most compelling copy, quite frequently, is, “We beat any price.” That was a very
compelling message when we were talking to customers.”); CX0016 (On May 27, 2011, Joan
Blackwood wrote: “This idea of going back to a price beat policy came up as something we
though could be really competitive. In looking at it further—when we used to advertise this
message in search—it was the best-performing copy we have ever run and haven’t been able to
beat it since.”)).

87. During Coon’s time period with 1-800 Contacts, the general purpose of the company’s
television advertising was to build trust and credibility in its brand. (Coon, Tr. 2666).

Response to Proposed Finding No. 87:

The proposed finding is misleading because it omits at least one additional reason 1-800

Contacts decided to advertise on television: avoiding the “clutter” of “smaller businesses”
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presenting competitive ads in print and online advertising channels. (Coon, Tr. 2666).
Notwithstanding, the proposed finding is irrelevant.
88. 1-800 Contacts’ television advertising has emphasized that ECPs are not the only place

where a consumer can buy contact lenses, there is a choice of different contact lens retailers. (CX
9017 (Blackwood, Dep. at 174)).

Response to Proposed Finding No. 88:

The proposed finding is vague as to time, and is unsupported to the extent it refers to any
time period other than during Ms. Blackwood’s tenure at 1-800 Contacts from October 2009 to
December 2012. (See CCPTF  23-24).

89.  Asanon-ECP retailer, 1-800 Contacts also had to overcome consumers’ familiarity and

preference with the status quo of purchasing contact lenses from their ECPs. (CX 9029 (Bethers,
Dep. at 56)).

Response to Proposed Finding No. 89:

The proposed finding is vague as to time and therefore irrelevant. This proposed finding is
also unsupported by the cited deposition testimony. Even if the proposed finding were supported
by the cited testimony, which it is not, it is nonetheless lacking in foundation because there is no
evidence that Mr. Bethers has personal knowledge of millions of contact lens consumers’
purchasing preferences or degree of familiarity with ECPs. Finally, the proposed finding is
irrelevant.

90. Historically, consumers were accustomed to buying contact lenses from their ECPs.
(Coon, Tr. 2686).

Response to Proposed Finding No. 90:

The proposed finding is vague as to time. To the extent this proposed finding refers to any
time period outside the time period “when [Mr. Coon] started [1-800 Contacts],” it is unsupported
by the cited testimony which was offered in response to a question about “challenges [Mr. Coon]

faced as a non-ECP retailer of contact lenses when [he] started this business.” (Coon, Tr. 2684-
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2686). To the extent this proposed finding refers only to the time period “when [Mr. Coon] started
this business,” it is not probative of any material issue and is therefore irrelevant.

Finally, the proposed finding unsupported and lacking in foundation because there is no
evidence that Mr. Coon has personal knowledge of what contact lens consumers actually think or
thought.

91.  The majority of consumers still buy contact lenses from their ECP and feel a tremendous
amount of pressure to buy contact lenses from their ECP at the time that they receive their contact

lens prescription, even though they often pay a higher price than they could find elsewhere. (CX
9017 (Blackwood, Dep. at 101)).

Response to Proposed Finding No. 91:

The proposed finding is unsupported. There is no evidence that Ms. Blackwood has
personal knowledge of the “feel[ings]” of the “majority of consumers” of contact lenses.
Moreover, the proposed finding that the “majority of consumers still buy contact lenses from their
ECP” (emphasis added) is unsupported and lacking in foundation because Ms. Blackwood is a
former employee of 1-800 Contacts and is not involved in the contact lens industry at the present
time. (CX9017 (Blackwood, Dep. at 14-15)).

92. Part of the focus of 1-800 Contacts’ advertising has been to change the entrenched
behavior of consumers in buying contact lenses from their ECP. (CX 9029 (Bethers, Dep. at 56)).

Response to Proposed Finding No. 92:

This proposed finding is vague and unsupported in its use of the phrase “entrenched
behavior of consumers” without reference to which consumers, how many consumers, or what
proportion of consumers purportedly display the “entrenched behavior” of buying contact lenses
from their ECPs; without reference to the degree to which contact lens consumers are similar to or
dissimilar from one another regarding how “entrenched” they are in purchasing from ECPs; and
without reference to the manner in which buying from ECPs in “entrenched” behavior. It is

therefore irrelevant. This proposed finding is also unsupported by the cited deposition testimony.
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93. There has been substantial confusion among contact lens wearers about how to purchase
contact lenses from 1-800 Contacts instead of their ECP. (Bethers, Tr. 3610).

Response to Proposed Finding No. 93:

The proposed finding is unsupported, lacking in foundation, outside the scope of the cited
testimony, irrelevant, and misleading. It was explicitly conceded at trial that Mr. Bethers’
testimony regarding consumer behavior insights, including that consumers were confused and did
not know how to work with 1-800 Contacts, was not offered for its truth—and that Mr. Bethers'
cited testimony was not relevant to any material issue in the case. (Bethers, Tr. 3609-3610 (“MR.
STONE: Your Honor, his understanding of how they directed their advertising and how they
changed their marketing, he’s simply explaining the basis for that. I’m not offering it for the truth.
... This is not intended to go to any one of the — what I think are maybe an issue in this case. . .
Q. Do you have in mind where you were in your answer, Mr. Bethers? A. Yes. . . . we heard the
term “confused’ used by consumers on a regular basis who did not know how to work with 1-800
Contacts . . . ”) (emphasis added)). It is further unsupported, lacking in foundation, and irrelevant
for the reasons set forth in response to Proposed Finding No. 82.

This proposed finding is also irrelevant and misleading because confusion regarding topics
other than source, sponsorship, or affiliation of search advertisements served in response to 1-800
Contacts Branded Queries is not probative of any issue in this case. (See CCPTF Section XI.C.5
(11 1898-1899)).

94, In a consumer survey conducted by 1-800 Contacts in or about 2007, 62 percent of
consumers believed they would have to mail, email, or fax their prescription to 1-800 Contacts to

purchase contact lenses; and 33 percent of consumers were not sure how they would communicate
their prescription information to 1-800 Contacts. (RX 1137-014).

Response to Proposed Finding No. 94:

The proposed finding is unsupported. The record contains no exhibit labeled RX1137. (See

JX0002-A at 058 (noting that RX1137 was “intentionally not used”)).
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95. Potential customers often did not know where their prescription was because the vast
majority of the time a doctor would not give a customer a copy of their prescription. (Bethers, Tr.
3610). In order to address consumers’ confusion about how to communicate their contact lens
prescription to 1-800 Contacts, one of the most effective advertisements by 1-800 Contacts was a
commercial that highlighted: “Don’t know where your prescription is? It’s right on the box.”
(Bethers, Tr. 3611).

Response to Proposed Finding No. 95:

This proposed finding is vague as to time and therefore irrelevant.

The first sentence of the proposed finding is unsupported, lacking in foundation, outside
the scope of the cited testimony, and irrelevant for the reasons set forth in response to Proposed
Findings no. 82 and 93. Moreover, there is no evidence that Mr. Bethers has personal knowledge
about the “vast majority” of contact lens patient visits.

The entire proposed finding is also irrelevant and misleading because confusion regarding
topics other than source, sponsorship, or affiliation of search advertisements served in response to
1-800 Contacts Branded Queries is not probative of any issue in this case. (See CCPTF Section
X1.C.5 (11 1898-1899)).

2. 1-800 Contacts’ Customers Primarily Switch To And From Independent
ECPs

96. Independent ECPs are the primary source of 1-800 Contacts’ new customers. (Bethers, Tr.
3547, CX 9017 (Blackwood, Dep. at 156);
I Rx 1108-0006).

Response to Proposed Finding No. 96:

The proposed finding is vague and confusing as written. Otherwise, Complaint Counsel
has no specific response.
97.  About 80 percent of 1-800 Contacts’ new customers have indicated that 1-800 Contacts
was the first place they had purchased contact lenses other than from their ECP. (CX 9017
(Blackwood, Dep. at 156-57)).

Response to Proposed Finding No. 97:
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The proposed finding is vague as to time, and unsupported as to any time after Ms.
Blackwood left 1-800 Contacts in December 2012. (See CCPTF { 24). This proposed finding is
also unsupported and lacks foundation because there is no evidence regarding the reliability or
representativeness of the data that Ms. Blackwood was citing in the cited testimony: surveys that
1-800 Contacts conducted “through Foresee.” (See CX9017 (Blackwood, Dep. at 156-157))/

98. Most of 1-800 Contacts’ customers come from independent ECPs, then retail optical
chains, and then from mass merchants and club stores. (Bethers, Tr. 3625).

Response to Proposed Finding No. 98:

The proposed finding is vague and misleading because it does not differentiate between
new customers and returning customers. Complaint Counsel notes that record evidence shows that
most of 1-800 Contacts’ customers are actually repeat customers who “come from” previous
purchases at 1-800 Contacts. (See, e.g., Bethers, Tr. 3571-3572, in camera (|| Gz
I }: <9035 (Coon, Dep. at
22 (“The vast majority of the business is just repeat.”); CX9017 (Blackwood, Dep. at 157 (“Q.
What percentage of the customers of 1-800 Contacts during the time you were there were repeat
customers? A. Between 85 and 88 percent.”)); CX9010 (Larson, IHT at 198 (“[T]he majority of 1-
800 CONTACTS’ business is repeat™))).

The proposed finding is also irrelevant insofar as it discusses the channels through which
1-800 Contacts’ customers previously purchased contact lenses but ignores the question of what
contact lens retailers 1-800 Contacts loses customers to and what contact lens retailers are in a
position to constrain 1-800 Contacts’ pricing. As Dr. Evans explained, the latter is also significant:
“1-800 Contacts competes with other online retailers, ECPs, and other physical retailers but in
different ways and degrees. It sets prices so that they are lower than ECPs, but not much lower. It

competes to get customers from ECPs by advertising, often on television, its convenience and
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possibly its lower prices. It sets its prices significantly higher than discount online sellers of
contact lenses. It competes with these online discounters through search advertising on generic
terms and by providing price-match discounts to the small subset of 1-800 customers who are both
knowledgeable about competitive offerings, and are willing to take the steps necessary to obtain
the price match. | described these competitive relationships in my initial report. Professor Murphy
hasn’t disagreed with my description and many of his statements are consistent with mine.”
(CX8009 at 055 (1 92) (Evans Rebuttal Expert Report)).

99. In a recent survey of 1-800 Contacts’ new customers, 56 percent reported making their last
purchase of contact lenses from an independent ECP. (RX 1108-0006). In that survey, the next
largest source of 1-800 Contacts’ new customers was national optical retail chains: 13 percent of

1-800 Contacts’ new customers reported making their last purchase of contact lenses from a
national optical retail chain. (RX 1108-0006).

Response to Proposed Finding No. 99:

This proposed finding is irrelevant for the reasons set forth in response to Proposed
Finding No. 98.

100. The principal source of customers that 1-800 Contacts’ targets is by far the independent
ECPs. (Bethers, Tr. 3625).

Response to Proposed Finding No. 100:

This proposed finding is vague, misleading, and irrelevant for the reasons set forth in
response to Proposed Finding No. 98.

101. 1-800 Contacts views its greatest opportunity as taking customers away from ECPs.
(Bethers, Tr. 3601).

Response to Proposed Finding No. 101:

This proposed finding is so vague as to be rendered irrelevant. This proposed finding is
also misleading insofar as it ignores the evidence that 1-800 Contacts has consistently recognized
and responded to competitive pressure from online contact lens retailers, including the evidence

that:
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(a) advertising by 1-800 Contacts’ lower-priced online rivals threatened its high-priced
business model and that 1-800 Contacts spent significant time and resources monitoring,
suing or threatening to sue, and extracting Bidding Agreements from, and enforcing those
Bidding Agreements with its online rivals in order to effect a “ceasefire” on such
competitive advertising (CCPTF Section VI (1 803-1282); see also CX9015 (Galan, Dep.
at 141-142 (“A. ... [T]here were contractual agreements in place between [1-800]
Contacts and a certain number of our competitors that detailed—basically detailed
keywords that we wouldn’t bid on . . . Q. And you characterized that as a ceasefire on
trademark bidding? A. Yeah ... ")));

(b) 1-800 Contacts spends millions of dollars on internet-based advertising (CCPTF { 491);

(c) trademark paid search advertising (i.e., using 1-800 Contacts’ own trademarks as
keywords) is a commercially significant marketing channel for 1-800 Contacts (CCPTF
Section V.B.1 (11 599-610));

(d) 1-800 Contacts has consistently expressed concern about competition from internet-based
contact lens retailers, and recognized that 1-800 Contacts’ business performance improves,
and its advertising costs decrease, when competitive advertising is eliminated (CCPTF
Section VI.A.2-3 (11 822-881); CCPTF { 894 (collecting evidence that 1-800 Contacts
former CEO Mr. Coon called his company’s efforts in “going after people” who advertised
on 1-800 Contacts’ trademarks “a worthwhile investment” (CX0068 at 001 (April 12, 2007
email from Jonathan Coon to Mario Cibelli); CX9035 (Coon, Dep. at 288-289)) and
expressed the view that 1-800 Contacts did not like “having competitors hijack and steal

[its] customers before they get to checkout” (CX0068 at 001));
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(e) 1-800 Contacts complained directly to Google about competitor search advertising on
several occasions because of the material impact it was having on 1-800 Contacts’ sales
and marketing costs (CCPTF Section VI.A.4 (11 882-889)); and

(f) 1-800 Contacts’ price matching program exists so 1-800 Contacts can better compete with
online rivals. (CCPTF § 1573; see also CCPTF Section IX.C (11 1478-1486) (showing that
historically, more aggressive advertising by 1-800 Contacts’ rivals caused 1-800 Contacts
to respond by offering more generous price matching offers).

102. 1-800 Contacts’ competitive focus is to get ECPs’ patients to come and buy contact lenses
from 1-800 Contacts. (CX 9001 (Bethers, IHT at 78)).

Response to Proposed Finding No. 102:

The proposed finding is vague and misleading insofar as the phrase “competitive focus” is
undefined and does not appear in Mr. Bethers’ cited investigational hearing testimony. The
proposed finding is also misleading, unsupported and contrary to the weight of the evidence
insofar as it implies that 1-800 Contacts’ exclusive competitive focus is on ECPs for the reasons
set forth in response to Proposed Finding No. 101.

103.  Every customer of 1-800 Contacts must go back to an ECP to renew their prescription or

obtain a new prescription. (Bethers, Tr. 3626-27). Thus, 1-800 Contacts loses customers that
return to their ECP and purchase contact lenses there. (Bethers, Tr. 3626-27).

Response to Proposed Finding No. 103:

This proposed finding is irrelevant insofar as it discusses customers who have previously
purchased contact lenses online purchasing from ECPs simply because they happen to be visiting
the ECPs for required prescription renewals rather than because the ECPs compete with the online
sellers in terms of price or convenience. (See CCPTF {1 1549-1550).

104. The vast majority of contact lens wearers purchase some amount of contact lenses when
they obtain an eye exam. (CX 9017 (Blackwood, Dep. at 158-59); || GG

Response to Proposed Finding No. 104:
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The proposed finding is unsupported. In the testimony cited, Ms. Blackwood was only
testifying as to 1-800 Contacts’ customer base, not all contact lens wearers generally. There is no
evidence that Ms. Blackwood has personal knowledge regarding the purchasing habits of the “vast
majority” of contact lens consumers. Ms. Blackwood even testified that she “honestly d[id] not
remember . . . what the percentage” of customers’ total supply was purchased from 1-800
Contacts, so all of the testimony cited here should be disregarded as speculation.

The cited document also does not support the proposed finding. RX1082 merely states that,

I ) (RX1082 at 008, in

camera). Accordingly, RX1082 does not support a broad finding as to contact lens wearers
generally, for all time, nor does it support the proposed finding that contact lens wearers actually
purchase lenses when the obtain an eye exam.

Finally, this proposed finding is irrelevant for the reasons set forth in response to Proposed

Finding No. 103.

105.

(RX 1082-

0009).

Response to Proposed Finding No. 105:

The proposed finding is vague and confusing as written. It is also inaccurate because
I (RX1082 at 009, in camera). Complaint
Counsel agrees, however, that
|
I

I (RX1082 at 009, in camera).
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(RX 1082-0009).

Response to Proposed Finding No. 106:

The proposed finding is vague and confusing as written. It is also inaccurate because

1082 apears o ncuce
I (RX1082 at 009, in camera). Complaint Counsel
vt tht 1082 merely showsta

I (R<1082 at 009, in camera).

(RX 1082-0009).

Response to Proposed Finding No. 107:

The proposed finding is vague and confusing as written. It is also inaccurate because

RX1082 ppears o incluce (N
I <1052 o 009, in camera). (N
I (< X102 1 009, incamera)

} (RX 1108-0006).

Response to Proposed Finding No. 108:

37



PUBLIC

The proposed finding is vague insofar as the qualifier “by far most likely” is not defined
and if it is intended to compare the number of survey respondents who made their most recent
purchase from an ECP to the number of survey respondents who made their most recent purchase
from some other retailer, it is unclear what type or types of retailers are intended as the
comparators.

109. Inasurvey conducted in or about 2013 of 1-800 Contacts’ “lost” customers (customers
who had stopped buying from 1-800 Contacts), over 50 percent reported marking their most recent
purchase of contact lenses from an ECP (independent ECPs or optical retail chain); about 22
percent reported making their most recent purchase from Walmart or another national general

retailer; and about 17 percent reported marking their most recent purchase from another online
contact lens retailers. (RX 739-0041, 102; RX 1129-0015).

Response to Proposed Finding No. 109:

The proposed finding is unsupported. The proposed finding improperly cites one of
Respondent’s expert reports (RX0739) for a proposition of fact that should be proven with fact
witness testimony or documents, namely facts about results of a survey 1-800 Contacts conducted
regarding customer churn. The cited page from the Expert Report of Dr. Murphy merely describes
a 1-800 Contacts survey document which itself is not in evidence. (RX0739 at 0041).

The record contains no exhibit labeled RX1129.

C. 1-800 Contacts’ Differentiation Strategy Is Designed To Provide The Best
Customer Service At Prices Below ECPs

110. 1-800 Contacts differentiates itself among contact lens retailers by focusing on exceptional
service and retail prices lower than ECPs. (CX 9029 (Bethers, Dep. at 23)).

Response to Proposed Finding No. 110:

Complaint Counsel does not disagree that 1-800 Contacts generally provides good
customer service and that 1-800 Contacts’ prices tend to be lower than those of ECPs, but the
proposed finding is misleading, unsupported, and contradicted by the weight of the evidence
insofar as it suggests that 1-800 Contacts differentiates or distinguishes itself among online contact
lens sellers with “exceptional service” or lower prices. To the contrary, 1-800 Contacts stands out
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as having higher prices than its online rivals (CCPTF Section VI.A.1 (1 803-821)); those other
rivals also offer good customer service and many offer service that is comparable to that offered
by 1-800 Contacts (CCPTF Section I11.E (11 305-374); and 1-800 Contacts’ price premium over
other online rivals cannot be fully explained by any marginan distinction in service quality it may
offer over any other online rivals. (CCPTF Section IX.A.2 (11 1318-1343)).

111. 1-800 Contacts has always deliberately positioned itself within the contact lens retail
industry to have the highest levels of service and convenience with retail prices below independent
ECPs and optical retail chains. (Coon, Tr. 2708-10; CX 9001 (Bethers, IHT at 80); RX 904-0016;
cx 52507, (D

Response to Proposed Finding No. 111:

This proposed finding is misleading insofar as it suggests that 1-800 Contacts has in fact
positioned itself within the contact lens retail to have the highest levels of service and convenience
among retailers that have prices lower than independent ECPs and optical retail chains, which is
unsupported. While 1-800 Contacts tends to offer high levels of customer service, other online
contact lens retailers offer comparably high levels of service and convenience. (CCPTF Sections
I1L.E (17 305-374 & IX.A.2 (11 1318-1343)).

112. 1-800 Contacts’ message to consumers through extensive marketing often has emphasized

that 1-800 Contacts has excellent customer service and lower prices than ECPs. (CX 9029
(Bethers, Dep. at 10)).

Response to Proposed Finding No. 112:

Complaint Counsel has no specific response.

113. 1-800 Contacts’ founder and former CEO explained that the company’s strategy of
positioning itself within the market as having the best customer service was based on recognizing
that it would be easy for another retailer to match prices but it is very difficult to create a brand
and provide great service. (Coon, Tr. 2712).

Response to Proposed Finding No. 113:

Complaint Counsel has no specific response.
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114.  Price is only one component of how consumers typically define value; consumers also
consider service and satisfaction, along with price, in determining the value provided by a retailer.
(CX 9017 (Blackwood, Dep. at 163)).

Response to Proposed Finding No. 114:

The proposed finding is unsupported because it relies solely on the testimony of Ms.
Blackwood, but there is no evidence establishing that Ms. Blackwood has personal knowledge of
what contact lens consumers actually think, how they actually “typically define value,” or what
they consider when determining the value provided by a retailer. The proposed finding is also
vague as to time and unsupported as to any time other than during Ms. Blackwood’s tenure at 1-
800 Contacts from October 2009 to December 2012. (CCPTF {{ 23-24).

This proposed finding is also misleading and irrelevant insofar as it suggests that
Complaint Counsel and its experts have ignored consumer preferences regarding non-price aspects
of competition. That is not the case. (See, e.g. CCPTF {{ 1428-1448 (describing the click-
prediction portion of Dr. Athey’s empirical model, which accounted for consumer preferences for
retailer brands and the effect of performing navigational searches based on observed consumer
click behavior rather than ignoring or making assumptions about these factors), 1487-1495
(explaining how absent the agreements, both consumers who choose to purchase from lower-
priced rivals and those who continue to choose to purchase from 1-800 Contacts would benefit
from increased competition); Section X1.D.2 (1 1937-1954) (explaining that even users with the
ultimate intent of purchasing contact lenses from 1-800 Contacts specifically are not harmed by—
and in fact benefit from—the display of rival ads in response to 1-800 Contacts Branded Queries);
CX8010 at 047 (11 119-120) (Athey Rebuttal Expert Report) (“Dr. Murphy claims that since there
is evidence of a customer service quality differential between 1-800 Contacts and competitors, if
consumers purchase from competing retailers in the counterfactual, consumer welfare would

decrease due to lower average quality. Dr. Murphy ignores the process by which consumers
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make purchasing decisions. When a consumer is aware of the range of retailers available and
the price differentials between them, the decision to purchase from a lower-priced retailer is
made because it provides maximum overall utility. As detailed in my report, the price premium
charged by 1-800 Contacts is not justified by the service provided to that consumer. [But e]ven if
it were, providing consumers with information on competitive offerings allows them to make
better informed purchase decisions. . . . Consumers who are willing to pay the price premium
charged by 1-800 Contacts are well-served by paid search results absent the Agreements . . . Other
consumers benefit from information about lower-priced offerings, and of course in the long run,
competitive forces incentivize firms to provide both low prices and high quality. This competitive
process relies crucially on consumers having enough information to compare alternative
offerings.”) (emphasis added)).

115. 1-800 Contacts offered an overall value proposition inclusive of several different factors:
the price per box that you pay for your contact lenses, the price of shipping, the rebates that you

might be able to receive by purchasing larger quantities, the guaranteed returns, and the customer
support that you received. (Schmidt, Tr. 2929).

Response to Proposed Finding No. 115:

The proposed finding is vague as to time, and unsupported as to any time other than during
Mr. Schmidt’s brief tenure at 1-800 Contacts, from April 2004 to January 2006. (CCPTF 166-
67). Notwithstanding, the proposed finding is irrelevant.

116. This overall value proposition in terms of price included the benefit of rebates from
ordering in larger quantities and the benefit of free shipping. (Schmidt, Tr. 2930; CX 63-020).

Response to Proposed Finding No. 116:

The proposed finding is misleading because it omits that the reference to rebates and free
shipping in the cited document, CX0063, was made in the context of 1-800 Contacts’ efforts to
“reduce price transparency” versus its competition. (CX0063; see CCPTF { 1317).This proposed

finding is also irrelevant and misleading insofar as it omits that 1-800 Contacts’ online rivals sell
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the same products as 1-800 Contacts at a significantly lower price, (CCPTF 1 803-821), which

caused 1-800 Contacts to undertake various efforts to address this disadvantage, and specifically

et (N
I (- ey, T. 821823, in camera); CX0549
o063, in camera (¢

The proposed finding is also vague as to time, and unsupported as to any time other than
during Mr. Schmidt’s brief tenure at 1-800 Contacts, from April 2004 to January 2006. (CCPTF |
66-67).

117. 1-800 Contacts wanted to be perceived by its customers as being comparable to buying

from one’s ECP and it did not want to do anything that might undermine that perception. (CX
9031 (Schmidt, Dep. at 80-81)).

Response to Proposed Finding No. 117:

The proposed finding is vague in its use of the phrase “comparable to” without misleading
and unsupported. In the portion of deposition testimony cited, Mr. Schmidt testified that he was
concerned that a proposed business “affiliation with Overstock would negatively affect” 1-800
Contacts’ credibility due to Overstock’s status as a liquidation website. (CX9031 (C. Schmidt,
Dep. at 80)). His subsequent testimony that 1-800 Contacts did not want to “compromise the
perception of 1-800 CONTACTS as being comparable to buying from your eye doctor” is
inadmissible and should be disregarded because it lacks foundation. (CX9031 (C. Schmidt, Dep. at
85)). The testimony was based on statements from an email written by Josh Aston, a 1-800
Contacts employee, to employees of another company in March 2004, when Mr. Schmidt was an
outside contractor for 1-800 Contacts. (CX9031 (C. Schmidt, Dep. at 82 (“Q. [T]his is a—for the
record an e-mail that was sent by Josh Aston to Sean McClaughtery on March 11, 2004”));

CCPTF 1 65-66; C. Schmidt, Tr. 2889, 2936). The underlying email discussed in the cited
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deposition testimony is not in evidence, and the cited testimony itself was prompted by Mr.
Schmidt merely being asked to speculate as to his understanding of Mr. Aston’s written statements
(CX9031 (C. Schmidt, Dep. at 84-85)).

The proposed finding is also misleading and contradicted by the weight of the record
evidence. 1-800 Contacts undertook extensive efforts to emphasize the differences between buying
contact lenses online rather than from an ECP, such as the convenience of home delivery, better
pricing, larger selection, and the ability to order 24 hours a day. (See, e.g., Coon, Tr. 2650, 2694-
2695).

118. 1-800 Contacts viewed contact lens consumers in three segments: (1) customers
committed to purchasing only from their ECP; (2) customers willing to consider purchasing their
lenses from someplace other than their ECP, but who were apprehensive about compromising on
quality, and therefore considered trust and quality of service as paramount next to price; and (3)
customers ruthlessly focused on price and willing to take additional risk in order to pay a lower
price. (CX 9031 (Schmidt, Dep. at 87-88)). 1-800 Contacts targeted its value proposition toward
the second segment and was not willing to compromise its brand reputation or the quality of its

services in order to gain traction with the third segment. (CX 9031 (Schmidt, Dep. at 88-89)).

Response to Proposed Finding No. 118:

The proposed finding is unsupported. The cited testimony was based on statements from
an email written by Josh Aston, a 1-800 Contacts employee, to employees of another company in
March 2004, when Mr. Schmidt was an outside contractor for 1-800 Contacts. (CX9031 (C.
Schmidt, Dep. at 82 (“Q. [T]his is a—for the record an e-mail that was sent by Josh Aston to Sean
McClaughtery on March 11, 2004”)); CCPTF 1 65-66;; C. Schmidt, Tr. 2889, 2936). The
underlying email discussed in the cited deposition testimony is not in evidence, and the cited
testimony itself was prompted by Mr. Schmidt merely being asked to speculate as to his
“understanding” of Mr. Aston’s written statements. (CX9031 (C. Schmidt, Dep. at 87-89 (“Q.

What was—what did you understand that to mean? A. . .. There’s a third portion of the market
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and one that we’re referencing here, that are ruthlessly focused on price. . . . And we didn’t want
to go chasing the smaller part of the market and in the process compromise our brand . . .”)).

The first sentence of the proposed finding also lacks foundation because there is no
evidence that Mr. Schmidt has personal knowledge of the attitudes toward buying online of
millions of contact lens consumers, or that this former employee who has not been employed by 1-
800 Contacts since January 2006 can testify as to 1-800 Contacts’ “view.” The second sentence of
the proposed finding also lacks foundation because in the testimony cited, Mr. Schmidt was
merely speculating possible effects on 1-800 Contacts’ brand that might have come about if it
entered into a business arrangement with Overstock, which it never did.

This proposed finding is also vague as to time and while, as described above, it is
unsupported and lacking in foundation entirely, it is further lacking in foundation to the extent it
refers to any time period after Mr. Schmidt left 1-800 Contacts in January 2006. (CCPTF { 67).
119. While 1-800 Contacts wanted to be perceived as competitive on prices, it did not want to
create a perception that it provided lower quality service or lower quality products; instead, 1-800

Contacts focused on creating the impression that it was the highest quality contact lens provider.
(CX 9031 (Schmidt, Dep. at 80-81)).

Response to Proposed Finding No. 119:

The proposed finding is misleading and unsupported because it omits that the testimony
cited was specifically addressing potential concerns with affiliating with Overstock, due to its
reputation as offering products that “were often deeply discounted for a reason,” such as being
unpopular or leftover inventory. (CX9031 (C. Schmidt, Dep. at 80)). Therefore, the cited
testimony does not support the generalized propositions that 1-800 Contacts did not want to create
a perception that it provided lower quality service, or that 1-800 Contacts focused on building a

reputation that it was the highest quality lens provider.
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The proposed finding is also vague as to time, and unsupported as to any time other than
during Mr. Schmidt’s brief tenure at 1-800 Contacts, from April 2004 to January 2006. (CCPTF |
66-67).

120. 1-800 Contacts declined a partnership with Overstock out of a concern that Overstock’s
emphasis on price discounts and its reputation for discounted products of lower value might
impact 1-800 Contacts’ reputation as a provider of highest quality service and product. (CX 9031
(Schmidt, Dep. at 82-84); CX 9013 (Aston, Dep. at 181-182)).

Response to Proposed Finding No. 120:

The proposed finding is irrelevant; it has no probative value to any material issue in this
case.

The proposed finding is also nonsensical and misleading to the extent it suggests the 1-800
Contacts has a “reputation as a provider of highest quality . . . product.” 1-800 Contacts, as a
retailer rather than a manufacturer, sells the exact same contact lenses that its rival contact lens
retailers sell. There is no differentiation in the products. (CCPTF Section I11.D (11 299-304)).

The proposed finding is also misleading to the extent it ignores the evidence that man yof
1-800 Contacts’ online rivals offer service that is comparable to that offered by 1-800 Contacts
(CCPTF Section I11.E (11 305-374) and 1-800 Contacts’ price premium over other online rivals
cannot be fully explained by any marginan distinction in service quality it may offer over any
other online rivals. (CCPTF Section IX.A.2 (11 1318-1343)).

Finally, this proposed finding is unsupported. The cited testimony of Mr. Schmidt and Mr.
Aston is based on a document marked RX0106, which is not in evidence, and most of the
transcript consists of Respondent’s counsel improperly reading statements from the document into
the record without laying the proper foundation and asking leading questions to which objections

were made.
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Specifically, the cited testimony of Mr. Schmidt was entirely based on statements from the
document marked RX0106, which was purportedly written by Mr. Aston to employees of another
company in March 2004, when Mr. Schmidt was an outside contractor for 1-800 Contacts.
(CX9031 (C. Schmidt, Dep. at 82 (“Q. [T]his is a—for the record an e-mail that was sent by Josh
Aston to Sean McClaughtery on March 11, 2004™)); CCPTF {{ 65-66; C. Schmidt, Tr. 2889,
2936). The underlying document discussed in the cited deposition testimony is not in evidence,
and the cited testimony itself was prompted by Mr. Schmidt merely being asked to speculate as to
his “understanding” of Mr. Aston’s written statements. (See CX9031 (C. Schmidt, Dep. at 83)
(“Q. And what did you understand that to mean? A. It’s just documenting very clearly the
importance that we placed on quality . . . ”)).

Additionally, Mr. Aston’s cited deposition testimony does not support the proposed finding
that 1-800 Contacts declined a partnership with Overstock over a concern about Overstock’s
reputation for “products of a lower value” or that 1-800 Contacts had a reputation as a provider of
highest quality service and product that would have been harmed by such a partnership. (See
CX9013 (Aston, Dep. at 180-182)).

121. Ina marketing presentation dated April 29, 2005, 1-800 Contacts’ employees used the
phrase “Reduce Price Transparency versus Competition” to mean that 1-800 Contacts wished to

present a message to consumers that reflected its overall value proposition as opposed to a single
incomplete element of value. (Schmidt, Tr. 2929; CX 63-014).

Response to Proposed Finding No. 121:

The proposed finding is misleading, unsupported, contrary to the weight of the evidence,
and lacking in credibility insofar as it suggests that a desire to “reflect[] its overall value
proposition” was the exclusive, the primary, or even a plausible meaning of the phrase “Reduce
Price Transparency versus Competition” as used in CX0063. Such a finding would contradict the

plain meaning of the phrase “reduce price transparency versus competition,” which suggests
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making price information—particularly, information about how one’s prices compare to those of
competitors—Iess easily visible, less clear, or less straightforward for potential customers.

Such a proposed finding is also misleading, unsupported, contrary to the weight of the
evidence, and lacking in credibility because references to price transparency and efforts to reduce
it appear throughout 1-800 Contacts’ documents in record evidence, and the overwhelming weight
of these references shows that (a) 1-800 Contacts faced a competitive disadvantage in the
advertising platforms with the greatest price transparency because its competitors’ prices were
lower than 1-800 Contacts’ prices and those competitor prices were easily visible to consumers
and (b) 1-800 Contacts undertook various actions, including displaying after-rebate pricing and
promoting its price-matching policy, in order to compete while obscuring apples-to-apples
comparisons of its prices to those of its competitors. (See, e.g., CX1015 at 002 (In May 2004, 1-
800 Contacts’ Chief Marketing Officer Kevin McCallum wrote: “In different forums on the Web
we will need multiple price benefit platforms” because “Price transparency is much higher in
specific Web forums”); CX0226 at 001 (In November 2005, 1-800 Contacts’ marketing employee
Amy Guymon wrote: “In May, we initiated an effort to reduce price transparency on these
[comparison shopping engines]. We were running our regular price per box . . .. We tested using
our after rebate pricing” which “worked better for us™); CX0067 at 009 (An October 2006 1-800
Contacts marketing presentation identified various “tactics” to “reduce competitive price
transparency” including “Leverage Rebates—Lower Unit Price,” “Price Matching,” and
“Upsell/Package Deals™); CX0044, at 010-011, 016 (A May 2011 “Search Overview” presentation
expressed concern that 1-800 Contacts could be “Losing NI [new internet] customers to aggressive
competitor offers,” and showed, as examples of this concern, Google results pages that appeared
in response to searches for each “1-800contacts” and “contact lenses,” which yielded ads for Lens

Direct emphasizing “Free Shipping + Coupon + 70% Off,” for ShipMyContacts which
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emphasized “Aggressive ‘70% Off’” messaging, for Lens.com and Coastal emphasizing “70%
off” messaging, and for Vision Direct advertising “Extra 20% + Promo Code.” The presentation
expressed concern that 1-800 Contacts as “Losing Natural Search NI [new internet] customers”
due to “[m]ore competitors on [its] TM ads YoY,” “[a]ggressive ‘price’ messaging from
competitors,” and “[m]ore paid search TM activity.”); CX0410 at 001 (In a July 2012 email, Rick
Galan wrote to marketing personnel at 1-800 Contacts that “We’re continuing to be down year
over year in Paid” and *“our conversion rate is about 29% lower” and that “[a] lot of this decrease
comes from more competitive pressure and price transparency in the search engines.”); CX1086 at
001-003 (In an August 2012 email, 1-800 Contacts Online Marketing Manager Amber Powell sent
Rick Galan, Laura Schmidt, and Justin Olson a screen shot of search page results and wrote: “I
don’t know how we still get orders from your [paid search] channel. Look at all the prices that are
much lower than ours.” Laura Schmidt replied asking whether Ms. Powell believed “this is why
our PPC is dropping so significantly YoY - particularly NI?” and noted that “We still need to try
to different things to try to offset the declines though . ..” Ms. Powell replied “I think it’s very
likely. We’ve noticed paid search experiencing a drop in NI CR [new internet conversion rates]
that is disproportionate to other channels. For example, typed/bookmarked has actually
experienced a lift in NI CR recently. Typed/bookmarked customers aren’t exposed to other
websites’ pricing before coming to our site which likely makes them less sensitive to pricing.”
Mr. Galan replied: “I would agree 100%. The price visibility in search is only increasing . . .”
Ms. Powell replied again, noting: “I’ve been trying to think of ways to improve NI CR for this
channel (without lowering prices) and it’s no easy task.” Ms. Schmidt replied that “this is a big
challenge for us and we are trying out promos/copy etc. to see if we can come up with anything to
offset this issue.” Ms. Powell replied, lamenting that “[IJowering prices really would be the

easiest thing to do. The only other option I see is trying to convince customers that our existing
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prices are better than they really are or worth the cost. Tough challenge considering that we sell
the exact same thing as everyone else.” In a later email in the chain, Ms. Schmidt stated that “We
actually have found success in the past when we used “We’ll beat any price.” Our past though was
that the customer than [sic] interpreted this to mean that we had lower prices.”) (emphasis added);
see also CCPTF Section VI.A.2 (11 822-865)).

122. 1-800 Contacts business model is different than most other online contact lens retailers.
(CX 9029 (Bethers, Dep. at 10)).

Response to Proposed Finding No. 122:

The proposed finding is so vague as to be rendered irrelevant.

It is also unsupported because the cited testimony lacks foundation. There is no evidence
suggesting that Mr. Bethers has personal knowledge of the business models of all or any other
online contact lens retailers.

Finally, this proposed finding is misleading to the extent it ignores the similarities between
1-800 Contacts and its online rivals, for example:

(@) they sell the exact same product (CCPTF Section I11.D (1 299-304);

(b) they sell it online (CCPTF Section 11.A (11 4-262));

(c) they compete against one another for customers (CCPTF Section VI.A. (11 803-890));

(d) they operate within the same relevant market (CCPTF Section X.A. (11 1542-1622));

(e) they utilize search advertising in selling their product (CCPTF Section 1V.B (11 489-589);
and

(f) they compete on the basis of price and service, focusing on providing sufficient inventory
to quickly fill orders, providing speedy delivery, and striving to ensure that customers are

sufficiently satisfied to return to make repeat purchases, on which online contact lens

49



PUBLIC

retailers’ business models depend (CCPTF Section II1.E (11 305-374), Section IV.A.6.b
(11 466-481)).

123.  Online contact lens retailers, other than 1-800 Contracts, generally chose to differentiate
themselves solely based on price. (CX 9029 (Bethers, Dep. at 10-11)).

Response to Proposed Finding No. 123:

The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence establishing that Mr. Bethers has personal knowledge of the competitive strategies
and pricing policies that any other contact lens retailers employed to differentiate themselves.

The proposed finding is also inaccurate and contradicted by the weight of the record
evidence, which shows that online contact lens retailers other than 1-800 Contacts differentiate
themselves in a variety of ways, including by emphasizing superior service and convenience in
addition to price. (CCPTF Section I11.E (11 305-374)).

1. 1-800 Contacts Has Made Enormous Investments In Customer Service

124.  Customer service is one means by which 1-800 Contacts has differentiated and continues
to differentiate itself from many other contact lens retailers. (RX 736-006; CX 9017 (Blackwood,
Dep. at 16) (“one of the primary differentiators was [1-800 Contacts’] service”)).

Response to Proposed Finding No. 124:

The proposed finding is misleading insofar as it suggests that other online contact lens
retailers do not also focus on customer service, do not in some respects have levels of customer
service on par with 1-800 Contacts, or do not also seek to “differentiate[]” themselves from other
contact lens retailers by providing high levels of customer service, among other things. (CCPTF
Section H1.E (11 305-374); CCPTF Section I)X.A.2 (1 1318-1343); CCPTB at 15 n.58).

125.  Providing better service was the key thing that has differentiated 1-800 Contacts from
other contact lens retailers. (Coon, Tr. 2707-08).

Response to Proposed Finding No. 125:
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The proposed finding is misleading insofar as it suggests that other online contact lens
retailers do not also focus on customer service and do not in some respects have levels of customer
service on par with 1-800 Contacts. (CCPTF Section I11.E (1 305-374); CCPTF Section 1X.A.2
(9 1318-1343); CCPTB at 15 n.58).

The proposed finding is also unsupported insofar as it refers to any time after January 2014
when Mr. Coon left the company. (CCPTF {{ 15-16).

126.  Although some consumers might be interested in just getting the lowest price, 1-800

Contacts found that many consumers valued speed and convenience just as much as price. (Coon,
Tr. 2705-07).

Response to Proposed Finding No. 126:

The proposed finding is vague as to time and vague and unsupported in its use of the
qualifiers “some,” “many,” and “just as much as.” The proposed finding is also speculative and
unsupported as there is no evidence that Mr. Coon has personal knowledge regarding what
millions of consumers value and how those consumers rank price, speed, convenience, and other
factors.

This proposed finding is also misleading and irrelevant insofar as it suggests that
Complaint Counsel and its experts have ignored consumer preferences regarding non-price aspects

of competition. That is not the case, as set forth in response to Proposed Finding No. 112.

(RX 1117-0028).

Response to Proposed Finding No. 127:

This proposed finding, to the extent it purports to establish as fact what “consumers” in
general value, is lacking in foundation as it is drawing conclusions from the results of “consumer

research” without the benefit of appropriate expert analysis or testimony.
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This proposed finding is also misleading and irrelevant insofar as it suggests that
Complaint Counsel and its experts have ignored consumer preferences regarding non-price aspects
of competition. That is not the case, as set forth in response to Proposed Finding No. 112.

128. A recent consumer survey conducted by 1-800 Contacts found that convenience is more

important than price for customers using the internet or a mobile app to shop for contact lenses.
(RX 1108-0010).

Response to Proposed Finding No. 128:

The proposed fncing is misteacin, (N

I | (105 2 001, 010, in camera)
By thedocument’s own ters, (N

I (< X1106

010, in camera).
This proposed finding is also misleading and irrelevant insofar as it suggests that
Complaint Counsel and its experts have ignored consumer preferences regarding non-price aspects

of competition. That is not the case, as set forth in response to Proposed Finding No. 112.
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129. In a consumer survey conducted by 1-800 Contacts in or about 2007, consumers responded
that “ease, price and speed are common considerations in the contact lens buying process”: “67%
decide where to purchase contacts based on what is easiest”; “42% shop around to get the best
price on contacts”; and “56% need contacts fast because they are almost out.” (RX 1137-009).

Response to Proposed Finding No. 129:

The proposed finding is unsupported. The only source cited (RX1137) is not in evidence.
(See JX0002-A at 058 (noting that RX1137 was “intentionally not used”)). The proposed finding

is also vague and nonsensical as written.

} (RX 1117-0028).

Response to Proposed Finding No. 130:

Complaint Counsel has no specific response.

131.  One of the best indicators that consumers value convenience and speed of delivery is that
customers pay a premium for overnight shipping on about one-third of the orders placed with 1-
800 Contacts. (Coon, Tr. 2705-06; Bethers, Tr. 3641).

Response to Proposed Finding No. 131:

Complaint Counsel does not disagree that some online contact lens consumers value
convenience and speed of delivery. Complaint Counsel notes, however, that the testimony of Mr.
Coon does not support the proposed finding regarding the proportion of 1-800 Contacts customers
who pay for overnight shipping as to any time after June 2009, at which point Mr. Coon was not
involved “in the day-to-day operation of the business,” (Coon, Tr. 2677-2678) and that the
testimony of both Mr. Coon and Mr. Bethers regarding the prevalence of expedited shipping is
unclear as to time. Further, the proposed finding that “consumers value convenience and speed of
delivery” is so general and vague as to be rendered irrelevant and unsupported by the single data
point presented about the behavior of certain 1-800 Contacts customers.

132.  Since its inception, 1-800 Contacts had the idea that it was going to win on service. (Coon,
Tr. 2712-13).
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Response to Proposed Finding No. 132:

Complaint counsel has no specific response except to note that the proposed finding is so
vague as to be rendered irrelevant.

133. 1-800 Contacts’ business objective from the beginning was to make the process of buying
contact lenses simple. (Coon, Tr. 2669-70).

Response to Proposed Finding No. 133:

Complaint Counsel has no specific response.
134.  1-800 Contacts operated under the simple formula “satisfaction equals reality minus
expectations,” which conveys the importance of exceeding consumers’ expectations. (Coon, Tr.
2698-700).

Response to Proposed Finding No. 134:

Complaint Counsel has no specific response.

(CX 547-011).

Response to Proposed Finding No. 135:

Complaint Counsel does not dispute that the quoted statement is or at least at some point

was 1-800 Contacts’ mission statement, but notes only that this proposed finding is irrelevant, and

it is unsupported by the cited source, which
P —
I ————

136. The first sentence in 1-800 Contacts’ mission statement, which says “customer retention is
what drives us,” was meant to convey the importance of customer retention since 1- 800 Contacts
generally would lose money on a customer’s first order, break even on the second order, and start
becoming profitable on a customer’s third order. (Coon, Tr. 2689).
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Response to Proposed Finding No. 136:

Complaint Counsel has no specific response except to note that other online contact lens
retailers have the same business strategy due their reliance on repeat business and customer
retention in order to justify their return on investment in attracting a new customer. (CCPTF
Sections IV.A.6 (11 443-488) and I11.E (11 305-374)).

137. The second sentence in 1-800 Contacts’ mission statement, which says “the real value in
this business is the reputation we build,” was meant to convey the importance of building a
reputation such that customers will recommend the company to their friends. (Coon, Tr. 2689-

90).

Response to Proposed Finding No. 137:

Complaint Counsel has no specific response.

138. The final portion of 1-800 Contacts’ mission statement, which says “contact lenses are just
the product we deliver, what we really sell is service,” was meant to convey that it is the
experience around the product that the company delivers that will distinguish its business. (Coon,
Tr. 2690).

Response to Proposed Finding No. 138:

Complaint Counsel has no specific response.

139. 1-800 Contacts’ mission statement conveys to its employees that 1-800 Contacts is selling
service, not a commodity, and that every interaction with a customer either builds or detracts from
1-800 Contacts’ reputation. (Coon, Tr. 2688-89).

Response to Proposed Finding No. 139:

This proposed finding is unsupported. The cited testimony lacks foundation as to 1-800
Contacts’ employees’ perceptions, understandings, or interpretations of its mission statement.
Nonetheless, the proposed finding is irrelevant.

140. 1-800 Contacts tries to distinguish itself from other contact lens retailers by making it
faster, easier, and more convenient to get contact lenses. (Coon, Tr. 2669-70).

Response to Proposed Finding No. 140:

This proposed finding is misleading to the extent it suggests that other online contact lens

retailers do not also try to distinguish themselves in this manner and offer customer service
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comparable to and competitive with that offered by 1-800 Contacts. (CCPTF Sections I11.E (1
305-374 & IX.A.2 (11 1318-1343)).

141. 1-800 Contacts has focused on removing friction for the customer and making it as fast and
easy as possible to get contact lenses. (Coon, Tr. 2669-70).

Response to Proposed Finding No. 141:

Complaint Counsel has no specific response.

142. 1-800 Contacts has made extraordinary investments in providing a credible service and a
high quality service to customers, including a very well-run and consistent call center, prompt
shipping within two business days, packaging, quality control measures in inventory and
prescription verification, and a 100% guaranteed return policy. (CX 9031 (Schmidt, Dep. at 90-
91)).

Response to Proposed Finding No. 142:

The proposed finding is unsupported as to any time other than Mr. Schmidt’s brief tenure
at 1-800 Contacts, from April 2004 to January 2006. (CCPTF {1 66-67). This proposed finding is
also vague and therefore irrelevant in its use of the phrase “credible service.” And the proposed
finding is misleading and irrelevant insofar as it suggests that other online contact lens retailers
have not also invested in customer service, a broad inventory, and speedy delivery, or insofar as it
suggests that 1-800 Contacts’ price premium is explained fully by any marginal distinction in
service quality that it may offer over other online contact lens retailers. (See CCPTF Sections I11.E
(19 305-374 & 1X.A.2 (11 1318-1343)).

143. 1-800 Contacts has made many substantial investments to build a reputation for superior
customer service. (Coon, Tr. 2690).

Response to Proposed Finding No. 143:

The proposed finding is vague. It is also misleading and irrelevant insofar as it suggests
that other online contact lens retailers have not also invested in customer service, a broad

inventory, and speedy delivery, or insofar as it suggests that 1-800 Contacts’ price premium is

56



PUBLIC

explained fully by any marginal distinction in service quality that it may offer over other online
contact lens retailers. (See CCPTF Sections II1.E (11 305-374 & IX.A.2 (11 1318-1343)).

(@) 1-800 Contacts’ Commitment To Customer Service Involves Many
Aspects Of The Shopping Experience

144. 1-800 Contacts has more inventory in stock than any other contact lens retailer, allowing 1-
800 Contacts to fill 98 percent of all orders with inventory on hand. (Coon, Tr. 2690-91; Bethers,
Tr. 3640; CX 9029 (Bethers, Dep. at 136); RX 904-0016; }

Response to Proposed Finding No. 144:

Complaint Counsel has no specific response except to note that this proposed finding is
misleading and irrelevant insofar as it suggests that 1-800 Contacts’ price premium is explained
fully by any marginal distinction in service quality that it may offer over other online contact lens
retailers. (See CCPTF Sections I11.E (11 305-374 & IX.A.2 (11 1318-1343); see also e.g.,
Clarkson, Tr. 192 (testifying that AC Lens is able to fill 96% of orders from inventory on hand)).

145.  In comparison, independent ECPs typically have about 40 percent of orders in stock.
(Bethers, Tr. 3641; Coon, Tr. 2669).

Response to Proposed Finding No. 145:

This proposed finding lacks foundation in that there is no evidence that either Mr. Bethers
or Mr. Coon has personal knowledge about the precise percent of orders that the average ECP is
able to fill from stock; nonetheless, Complaint Counsel agrees that ECPs—and other brick and

mortar retailers—typically hold far less inventory in stock than online contact lens sellers. (See,

e.g., Cx1448, at 119, in camera ({
I ) Clarkson, Tr. 181-182

(“[T]he other part of starting a business is . . . to fill a high percentage of orders from stock, you
need to keep a tremendous number of SKUs in stock. And a small business, like a doctor’s office,
wouldn’t have literally the space or the budget to do that.”), 191 (“[B]ig-box stores also don’t

carry a great deal of inventory because it would require a lot of space, so | can speak specifically
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to Walmart and Sam’s. They would have a selection of maybe four different lenses, perhaps a total
of 400 SKUs in the store. A doctor would have even less, and many doctors don’t carry any
inventory.”); see also CCPTF { 264; see also generally CCPTF Section X.A.1 (11 1543-1563)).

146. 1-800 Contacts offers customers the ability to place orders for contacts lenses 24/7 both
online and by phone. (RX 904-0016; ﬂ

Response to Proposed Finding No. 146:

Complaint Counsel has no specific response.

147. 1-800 Contacts’ customer care representatives are always available to answer questions.
R 904-0015; ()

Response to Proposed Finding No. 147

Complaint Counsel has no specific response.
148. 1-800 Contacts’ call center has over 300 trained employees. (RX 428-0031).

Response to Proposed Finding No. 148:

Complaint Counsel has no specific response.

149. 1-800 Contacts’ customer care representatives are empowered to take care of the customer.
(CX 9029 (Bethers, Dep. at 37); CX 9017 (Blackwood, Dep. at 307); RX 428-0031).

Response to Proposed Finding No. 149:

This proposed finding is vague in its use of the phrase “take care of.” Otherwise,
Complaint Counsel has no specific response.

150. 1-800 Contacts’ customer care representatives answer most calls with a live person by the
third ring. (Coon, Tr. 2691; RX 904-0019; CX 525-020).

Response to Proposed Finding No. 150:

This proposed finding is vague in its use of the word “most.” Otherwise, Complaint
Counsel has no specific response.

151. 1-800 Contacts’ customer care representatives answer most emails within 10 minutes. (RX
904-0019; CX 525-020).

Response to Proposed Finding No. 151:
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This proposed finding is vague in its use of the word “most.” Otherwise, Complaint
Counsel has no specific response.

152. 1-800 Contacts’ has live customer care representatives available to answer text messages.
(Coon, Tr. 2691).

Response to Proposed Finding No. 152:

The proposed finding is unsupported as to any time after Mr. Coon left the company in
January 2014. (CCPTF  15-16). Otherwise, Complaint Counsel has no specific response.

153. 1-800 Contacts offers customer service through click-to-chat. (RX 904-0016).

Response to Proposed Finding No. 153:

The proposed finding is vague in its use of the undefined term *“click-to-chat.” Otherwise,
Complaint Counsel has no specific response.

154.  1-800 Contacts offers free replacements for torn contact lenses. (Coon, Tr. 2700; RX 904-
oo16; ()

Response to Proposed Finding No. 154:

Complaint Counsel has no specific response.

155.  1-800 Contacts invested in the “unboxing experience” by creating clean, attractive
packaging for the purpose of enhancing credibility. (CX 9031 (Schmidt, Dep. at 90-91)).

Response to Proposed Finding No. 155:

This proposed finding is vague in its use of the terms “unboxing experience” and
“credibility,” vague as to time, and unsupported as to any points in time outside Mr. Schmidt’s
brief tenure at 1-800 Contacts. Otherwise, Complaint Counsel has no specific response.

156. The box that 1-800 Contacts uses to ship contact lenses to customers was designed to make
it as simple as possible to open. (Coon, Tr. 2692).

Response to Proposed Finding No. 156:

The proposed finding is unsupported as to any time after Mr. Coon left the company in

January 2014. (CCPTF {1 15-16). Otherwise, Complaint Counsel has no specific response.
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157.  1-800 Contacts sends orders with no signature required, replacing at its own cost any
package left on a customer’s doorstep that the customer does not actually receive. (Coon, Tr.
2691).

Response to Proposed Finding No. 157:

The proposed finding is unsupported as to any time after Mr. Coon left the company in
January 2014. (CCPTF {1 15-16). Otherwise, Complaint Counsel has no specific response.

158. 1-800 Contacts sends handwritten apology notes to customers if their order was late.
(Coon, Tr. 2691).

Response to Proposed Finding No. 158:

The proposed finding is unsupported as to any time after Mr. Coon left the company in
January 2014. (CCPTF  15-16). Otherwise, Complaint Counsel has no specific response.
159. 1-800 Contacts has a marketing program called the “WOW initiative” by which it sends

small, personalized gifts to certain customers based on comments or feedback from the customer.
(Bethers, Tr. 3646-47).

Response to Proposed Finding No. 159:

Complaint Counsel has no specific response.

160. 1-800 Contacts designed its website to be as simple and efficient as possible for a customer
to place an order. (CX 9027 (Larson, Dep. at 94)). 1-800 Contacts’ website is designed to
minimize the amount of time spent on the website and the number of clicks a consumer had to
make to purchase contact lenses. (CX 9027 (Larson, Dep. at 94)). 1-800 Contacts’ repeat
customers could place an order for contact lenses with two clicks on the website. (CX 9027
(Larson, Dep. at 94)).

Response to Proposed Finding No. 160:

The proposed finding is vague as to time. Otherwise, Complaint Counsel has no specific
response.
161. 1-800 Contacts has made recent changes to its website that allow a potential customer to
enter just their ECP’s name and 1-800 Contacts will contact the ECP to obtain the necessary

prescription information. (Bethers, Tr. 3643).

Response to Proposed Finding No. 161:

Complaint Counsel has no specific response.
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162. 1-800 Contacts developed a mobile app to make it easier and simpler for customers to
order contact lenses online. (Coon, Tr. 2678-79 & 2691-92).

Response to Proposed Finding No. 162:

Complaint Counsel has no specific response.

163. 1-800 Contacts’ mobile app allows a consumer to reorder contact lenses in just 3 clicks.
(Coon, Tr. 2680).

Response to Proposed Finding No. 163:

The proposed finding is unsupported as to any time after Mr. Coon left the company in
January 2014. (CCPTF 9 15-16). Otherwise, Complaint Counsel has no specific response.
164. 1-800 Contacts’ mobile app allows a consumer to scan their prescription, scan the barcode
on their contact lens box, and use their location to find a nearby eye doctor’s office. (Coon, Tr.

2678-79).

Response to Proposed Finding No. 164:

The proposed finding is unsupported as to any time after Mr. Coon left the company in
January 2014. (CCPTF {1 15-16). Otherwise, Complaint Counsel has no specific response.
165. 1-800 Contacts recently expanded its mobile app features to allow customers to take a

photo with their mobile device of their prescription and send it to 1-800 Contacts immediately.
(Bethers, Tr. 3043 (N

Response to Proposed Finding No. 165:

Complaint Counsel has no specific response.

166.  Over one million people have downloaded 1-800 Contacts’ mobile app. (Coon, Tr. 2678-
80).

Response to Proposed Finding No. 166:

Complaint Counsel has no specific response.
167. 1-800 Contacts’ mobile app has had a 5 star rating from the beginning. (Coon, Tr. 2680).

Response to Proposed Finding No. 167:
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This proposed finding is vague as to time and unsupported as to any time after Mr. Coon
left the company in January 2014. (CCPTF {1 15-16). Otherwise, Complaint Counsel has no
specific response.

168. 1-800 Contacts currently has plans to expand its distribution network from one distribution
center currently in Salt Lake City to add another hub in the eastern United States with five
additional distribution spokes. (Bethers, Tr. 3641-42). This will allow 1-800 Contacts to delivery
contact lenses to 98 percent of the United States population with free, standard two-day delivery.
(Bethers, Tr. 3641-42).

Response to Proposed Finding No. 168:

Complaint Counsel has no specific response.

(b) 1-800 Contacts’ Customer Service Has Been Recognized For Its
Excellence By Customers And Third-Parties

169. 1-800 Contacts’ service has been rewarded by customers through both repeat business and
recommendations to friends. (Coon, Tr. 2706-07).

Response to Proposed Finding No. 169:

The proposed finding is unsupported and lacking in foundation as to customers making
recommendations to friends because there is no evidence that Mr. Coon has personal knowledge
of customers recommending 1-800 Contacts to friends. Otherwise, Complaint Counsel has no
specific response..

170.

(Bethers,

Tr. 3571-72; RX 904-0019; CX 525-020).

Response to Proposed Finding No. 170:

Complaint Counsel has no specific response.

Response to Proposed Finding No. 171:

Complaint Counsel has no specific response.
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172. The Net Promoter Score is based on asking customers one question: “How likely is it that
you would recommend our company to a friend or colleague?” RX 736-
013). And the customer answers that one question on a scale of 0 to 10. }

RX 736-013).

Response to Proposed Finding No. 172:

Complaint Counsel has no specific response.
173. The Net Promoter Score is calculated by subtracting the percentage of respondents who
answer with a score of 0 to 6 from the percentage who answer with a score of 9 or 10 (those who
answer with 7 or 8 are included only in the number of total respondents).
Bl RX 736-013).

Response to Proposed Finding No. 173:

Complaint Counsel has no specific response.
174. The Net Promoter Score is considered a strong indicator of both the loyalty of a company’s
customers and the company’s growth potential. _} RX 736-013).

Response to Proposed Finding No. 173:

Complaint Counsel has no specific response.
175. 1-800 Contacts’ Net Promoter Score of 74 percent is considered to be very high. (CX
9017 (Blackwood, Dep. at 159-60); ,ﬂ} RX 736-014).

Response to Proposed Finding No. 175:

The proposed finding is vague insofar as it does not identify who considers 1-800
Contacts’ Net Promoter Score to be very high. This proposed finding is also misleading and
irrelevant insofar as it suggests that other online contact lens retailers do not also achieve strong
NPS scores or insofar as it suggests that 1-800 Contacts’ price premium is explained fully by any
marginal distinction in service quality that it may offer over other online contact lens retailers.
(See CCPTF Sections I11.E (111 305-374 & 1X.A.2 (11 1318-1343)).

176. In one comparison, 1-800 Contacts’ Net Promoter Score was higher than Amazon.com,
Blfg"x’ Apple, and Trader Joe’s. (CX 9017 (Blackwood, Dep. at 160); |} RX 736

Response to Proposed Finding No. 176:
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Complaint Counsel notes that the testimony of Ms. Blackwood does not support the
proposed finding. Indeed, Ms. Blackwood initially testified that Apple, along with Costco, had a
higher NPS than 1-800 Contacts, and then contradicted herself by agreeing in response to an
improperly leading question that there were times when 1-800 Contacts exceeded Apple on NPS
score. (CX9017 (Blackwood, Dep. at 159-60 (“1-800 Contacts had a very, very high NPS when |
was there. It was in the almost 80s. There’s only several—there’s only a couple brands in the U.S.
that are above that number, which is Costco, Apple, so it is a very high NPS score ... Q. And
were there ever times when you exceeded Apple on that score? A. Yes. Yes, we did.”))).
Accordingly, her testimony is unreliable. Ms. Blackwood did not testify at all about the NPS of
Amazon, Netflix, or Trader Joe’s.

Complaint Counsel also notes that the proposed finding improperly cites one of
Respondent’s expert reports (RX0736) for a proposition of fact that should be proven with fact
witness testimony or documents, namely the results of a Net Promoter Score surveys conducted in
2014 and 2015, as reported in a 1-800 Contacts document.

Even to the extent this proposed finding is supported by CX1446 at 028, this proposed
finding is misleading and irrelevant insofar as it suggests that other online contact lens retailers do
not also achieve strong NPS scores or insofar as it suggests that 1-800 Contacts’ price premium is
explained fully by any marginal distinction in service quality that it may offer over other online
contact lens retailers. (See CCPTF Sections I11.E (11 305-374 & I1X.A.2 (11 1318-1343)).

The proposed finding is also irrelevant because comparing NPS scores across unrelated
companies in entirely distinct industries has no probative value to any issue material to this case.
177. 1-800 Contacts’ Net Promoter Score shows that it has a large base of customers that are
%2'8? :)o share positive information about the company with prospective new customers. (RX

Response to Proposed Finding No. 177:
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The proposed finding is unsupported because it relies entirely on the expert opinions of Dr.
Goodstein, which must be disregarded for the reasons set forth in Complaint Counsel’s Post-Trial
Brief. (CCPTB at 165-168). It is also so vague as to be rendered irrelevant in its use of the term
“large base of customers.”

178. 1-800 Contacts is a top performer in customer satisfaction for the health/beauty section in
Answers Experience Index. (RX 739-0020).

Response to Proposed Finding No. 178:

This proposed finding is vague in its use of the undefined terms “top performer” and
“Answers Experience Index” The proposed finding is unsupported as it improperly cites the expert
report of Dr. Murphy (RX0739) for a proposition of fact that should be proven with fact witness
testimony or documents. The Answers Experience Index itself to which Dr. Murphy referred is not
in evidence. Moreover, Dr. Murphy was not qualified as an expert in retail service quality and thus
his opinions on 1-800 Contacts’ customer service lack foundation.

Notwithstanding, the proposed finding is misleading and irrelevant insofar as it suggests
that 1-800 Contacts’ price premium is explained fully by any marginal distinction in service
quality that it may offer over other online contact lens retailers (see CCPTF Sections I11.E (11 305-
374 & IX.A.2 (1 1318-1343)) and because comparisons of service offered by 1-800 Contacts and
unrelated companies in entirely distinct industries has no probative value to any issue material to
this case.

179. The Answers Experience Index compares companies featured on Internet Retailer’s Top
ggg_\évgg(g?d mobile commerce sites and the National Retail Federation’s Top 100 Retailers. (RX

Response to Proposed Finding No. 179:

The proposed finding is unsupported. The proposed finding improperly cites the expert
report of Dr. Murphy (RX0739) for a proposition of fact that should be proven with fact witness
testimony or documents,. The Answers Experience Index itself to which Dr. Murphy cited in his
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report is not in evidence. Moreover, Dr. Murphy was not qualified as an expert in retail service
quality and thus his opinions on 1-800 Contacts’ customer service lack foundation.

Notwithstanding, the proposed finding is misleading and irrelevant for the reasons set forth
in response to Proposed Finding No. 178.

180. 1-800 Contacts is the only contact lens retailer to appear as a top firm on Answer’s
Experience Index. (RX 739-0020).

Response to Proposed Finding No. 180:

This proposed finding is vague as to time. The proposed finding is unsupported. The
proposed finding improperly cites the expert report of Dr. Murphy (RX0739) for a proposition of
fact that should be proven with fact witness testimony or documents. The Answers Experience
Index itself to which Dr. Murphy cited in his report is not in evidence. Moreover, Dr. Murphy was
not qualified as an expert in retail service quality and thus his opinions on 1-800 Contacts’
customer service lack foundation.

Notwithstanding, the proposed finding is misleading and irrelevant for the reasons set forth
in response to Proposed Finding No. 178.

181. 1-800 Contacts’ customer service has been recognized by, and received awards from, many

third parties. (CX 9027 (Larson, Dep. at 71; Goodstein, Tr. 2396-97; RX 736-012-016, Table 2;
RX 739-0020).

Response to Proposed Finding No. 181:

Complaint Counsel has no specific response.

182. 1-800 Contacts’ call center received the highest score ever given by J.D. Power and
Associates to a call center. (RX 590-0002; CX 9027 (Larson, Dep. at 71-72); RX 904-0019; CX
525-020; Goodstein, Tr. 2397-98; RX 736-012).

Response to Proposed Finding No. 182:

This proposed finding is misleading and irrelevant for the reasons set forth in response to

Proposed Finding No. 178.
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183. J.D. Power and Associates explained that “[s]urvey results show 1-800-Contacts’ overall
satisfaction index score to be 949 out of 1000, which falls well above the passing score of 768 that
is needed for certification. In fact, it is the highest index score achieved in the history of our call
center certification program, and can be compared to the average index score of other J.D. Power
and Associates’ certified call centers, which is currently 864.” (RX 590-0002.)

Response to Proposed Finding No. 183:

The proposed finding is unsupported because it consists entirely of hearsay statements by
non-party J.D. Power and Associates, which do not fall into any hearsay exception.
Notwithstanding, the proposed finding is misleading and irrelevant for the reasons set forth in
response to Proposed Finding No. 178.

184. 1-800 Contacts received the StellaService Elite award for its customer service: “Top scores
by 1-800 Contacts across numerous service areas earned it the industry’s most coveted award for

outstanding customer service—the StellaService Elite Seal.” (RX 155-0001; CX 9027 (Larson
Dep. at 71)).

Response to Proposed Finding No. 184:

The second clause of the proposed finding is unsupported because it consists entirely of a
hearsay statements by non-party StellaService. (RX0155 at 001). Notwithstanding, the proposed
finding is misleading and irrelevant for the reasons set forth in response to Proposed Finding No.
178.

185. 1-800 Contacts was ranked #7 on a list of top 100 online retailers for customer satisfaction
by Foresee (a commonly used company to measure customer satisfaction). (RX 901-001; RX

736-013).

Response to Proposed Finding No. 185:

The proposed finding is misleading and irrelevant for the reasons set forth in response to
Proposed Finding No. 178.

186. Other customer service awards received by 1-800 Contacts include: 2016 Loyalty 360 CX
Award for Customer Insights: Online Trust Alliance (“OTA”) 2015 Online Trust Honor Roll;
2015 Innovation in Service Excellence Award from the Gartner Group and 1tol Media; 2014
Stella Service Elite Rating; 2011 Internet Retailer Hot 100; and Utah Best of State — Customer
Service, Call Center. (RX 736-016, Table 2).

Response to Proposed Finding No. 186:
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The proposed finding is unsupported. The proposed finding improperly cites the expert
report of Dr. Goodstein (RX0736) for propositions of fact that should be proven with fact witness
testimony or documents, namely the identity of specific customer service awards actually received
by 1-800 Contacts. The awards themselves are not in evidence.

Notwithstanding, the proposed finding is misleading and irrelevant for the reasons set forth
in response to Proposed Finding No. 178.

(© Many Other Contact Lens Retailers Provide Lower Levels Of
Customer Service Than 1-800 Contacts

187.  Other online contact lens retailers generally did not offer a comparable level of service to
what 1-800 Contacts offered. (Coon, Tr. 2703; CX 9017 (Blackwood, Dep. at 162)).

Response to Proposed Finding No. 187:

The proposed finding is unsupported because the cited testimony of Mr. Coon and Ms.
Blackwood lacks foundation and consists of improper lay opinion testimony. There is no evidence
that either of them has personal knowledge of the level of service offered by “contact lens retailers
generally” or even any specific contact lens retailer.

The proposed finding is also misleading, irrelevant, and contradicted by the weight of the
record evidence, which shows that many online contact lens retailers do offer comparable levels of
customer service to what 1-800 Contacts offered and perform similarly well in customer-
satisfaction surveys, and the evidence that any service differential that 1-800 Contacts may have
offered was not sufficient to fully explain its price premium. (See CCPTF Sections I11.E (1 305-
374) & IX.A.2 (11 1318-1343); CCPTB at 15 n.58).

188. 1-800 Contacts has been well above other online contact lens retailers in terms of service
standards and quality. (CX 9031 (Schmidt, Dep. at 93)).

Response to Proposed Finding No. 188:

The proposed finding is unsupported because the cited testimony of Mr. Schmidt lacks

foundation and consists solely of speculation and lay opinion testimony. There is no evidence that
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Mr. Schmidt has personal knowledge of the “service standards and quality” of any, let alone all,
online contact lens retailers, as noted by Complaint Counsel’s objections on the record. (See
CX9031 (Schmidt, Dep. at 92-93)). Moreover, the proposed finding is vague as to time and
additionally unsupported as to any time outside of Mr. Schmidt’s brief tenure at 1-800 Contacts,
from April 2004 to January 2006. (CCPTF 1 66-67).

The proposed finding is also misleading, irrelevant, and contradicted by the weight of the
record evidence for the reasons set forth in response to Proposed Finding No. 187.
189. Online contact lens retailers, other than 1-800 Contacts, focused on offering the cheapest

lenses in a race to the bottom and for that reason were not able to afford to offer the superior
quality of 1-800 Contacts. (CX 9031 (Schmidt, Dep. at 93)).

Response to Proposed Finding No. 189:

The proposed finding is unsupported, speculative, misleading, irrelevant, and contrary to
the weight of the evidence for the reasons set forth in response to Proposed Findings No. 187 and
188 and because there is no evidence that Mr. Schmidt has personal knowledge of the business
strategies, pricing policies, or financial shortfalls of any, let alone all, online contact lens retailers,
as noted by Complaint Counsel’s objections on the record. (See CX9031 (Schmidt, Dep. at 92-
93)).

190. The perception from customer surveys was that companies like Vision Direct and Coastal
Contacts offered a price discount, but service quality suffered; for example, they were difficult to

reach, there were problems with the contact lenses shipped such as lenses that had already expired,
and sketchy packaging, among other issues. (CX 9013 (Aston, Dep. at 187-88)).

Response to Proposed Finding No. 190:

The proposed finding is vague regarding whose perception is referred to in the first
sentence. The proposed finding is also unsupported because the cited testimony lacks foundation,
as noted by Complaint Counsel’s objection on the record. Mr. Aston even testified in response to
the question “how did the service of 1-800 Contacts differ compared to other online retailers in
general” that he did not “know all the details.” (CX9013 (Aston, Dep. at 187)). He then proceeded
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to relay unreliable hearsay statements by customers from “customer surveys.” (CX9013 (Aston,
Dep. at 187-188)).

The proposed finding is also misleading, irrelevant, and contradicted by the weight of the
record evidence, which shows that many online contact lens retailers do offer comparable levels of
customer service to what 1-800 Contacts offered and perform similarly well in customer-
satisfaction surveys, and the evidence that any service differential that 1-800 Contacts may have
offered was not sufficient to fully explain its price premium. (See CCPTF 1372 (|}
I | i e a); CCPTF
Sections I11.E (11 305-374) & IX.A.2 (11 1318-1343)).

This proposed finding is also irrelevant insofar as it suggests that an informed customer
decision to trade service for price by purchasing contact lenses from a low-priced retailer that
offers less robust customer service rather than purchasing the same contact lenses from a higher-
priced retailer that offers more robust customer service is irrational or represents a loss in
consumer welfare. There is no reason to believe that consumers would switch from one contact
lens retailer to another if they did not prefer the combination of price and service the new retailer
offered; as such, there is no reason to believe that a consumer making such a choice is worse off
than the consumer would be if she did not have the information available to make that choice. (See
CX8010 at 047 (11 119-120) (Athey Rebuttal Expert Report) (“Dr. Murphy claims that since there
is evidence of a customer service quality differential between 1-800 Contacts and competitors, if
consumers purchase from competing retailers in the counterfactual, consumer welfare would
decrease due to lower average quality. Dr. Murphy ignores the process by which consumers
make purchasing decisions. When a consumer is aware of the range of retailers available and
the price differentials between them, the decision to purchase from a lower-priced retailer is

made because it provides maximum overall utility. As detailed in my report, the price premium

70



PUBLIC

charged by 1-800 Contacts is not justified by the service provided to that consumer. [But e]ven if
it were, providing consumers with information on competitive offerings allows them to make
better informed purchase decisions. . . . Consumers who are willing to pay the price premium
charged by 1-800 Contacts are well-served by paid search results absent the Agreements . . . Other
consumers benefit from information about lower-priced offerings, and of course in the long run,
competitive forces incentivize firms to provide both low prices and high quality. This competitive
process relies crucially on consumers having enough information to compare alternative
offerings.”) (emphasis added)).

191. 1-800 Contacts’ founder and former CEO, Mr. Coon, believes that the level of service

offered by other online contact lens retailers was not even close to what 1-800 Contacts offered
during his tenure at 1-800 Contacts. (Coon, Tr. 2703).

Response to Proposed Finding No. 191:

The proposed finding should be rejected because Mr. Coon’s subjective believe is
irrelevant and lacks foundation, as Mr. Coon does not have personal knowledge of the policies and
practices of other online retailers.

Additionally, that belief—the proposition that “the level of service offered by other online
contact lens retailers was not even close to what 1-800 Contacts offered”—is misleading,
unsupported, and contradicted by the weight of the evidence, which shows that many online
contact lens retailers do offer comparable levels of customer service to what 1-800 Contacts
offered and perform similarly well in customer-satisfaction surveys, and that 1-800 Contacts’ price
premium is not explained fully by any marginal distinction in service quality that it may offer over
other online contact lens retailers. (CCPTF Sections I11.E (11 305-374) & IX.A.2 (11 1318-1343)).
192. In secret shopping other online contact lens retailers during Mr. Coon’s tenure with 1-800

Contacts, 1-800 Contacts found that the service of other online contact lens retailers usually was
not as good as the service 1-800 Contacts offered. (Coon, Tr. 2701).

Response to Proposed Finding No. 192:
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The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally engaged in “secret shopping other online contact lens
retailers,” or had personal knowledge of the policies and practices of other online retailers. As
such, his testimony consists only of speculation or relaying hearsay statements by other 1-800
Contacts employees to which no hearsay exception applies. Furthermore, even if a hearsay
exception did apply, the underlying hearsay statements of those other unidentified employees
(“that the service of other online contact lens retailers usually was not as good as the service 1-800
Contacts offered”) would themselves be (a) inadmissible lay opinion testimony in that they offer
these employees’ subjective opinions and in that the proposed finding extrapolates conclusions
about “other online contact lens retailers” generally from what could be anecdotal,
unrepresentative experiences, (b) so vague as to be rendered irrelevant in the absence of any
description of which particular experiences with which particular retailers were judged to be “not
as good” as 1-800 Contacts’ service, and (c) irrelevant, misleading, and contradicted by the weight
of the evidence for the reasons set forth in response to Proposed Finding No. 191.

193. In secret shopping other online contact lens retailers during Mr. Coon’s tenure with 1-800
Contacts, 1-800 Contacts found that a customer would wait longer to get other online contact lens

retailers to answer the phone and, in some cases, could not reach a live person at all. (Coon, Tr.
2701).

Response to Proposed Finding No. 193:

The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally engaged in *“secret shopping other online contact lens
retailers,” or otherwise personally observed the matter described, and so his testimony consists
only of speculation or relaying hearsay statements by other 1-800 Contacts employees to which no
hearsay exception applies. Furthermore, even if a hearsay exception did apply, the underlying

hearsay statements of those other unidentified employees would themselves be (a) inadmissible
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lay opinion testimony in that the proposed finding extrapolates conclusions about “other online
contact lens retailers” generally from what could be anecdotal, unrepresentative experiences, (b)
S0 vague as to be rendered irrelevant in the absence of any description of which particular
experiences with which particular retailers were observed, and (c) irrelevant, misleading, and
contradicted by the weight of the evidence for the reasons set forth in response to Proposed
Finding No. 191.

194. 1-800 Contacts observed first-hand the low quality of service received by customers of
other online contact lens retailers, for example: if a customer ordered a specific contact lens
prescription at some other online contact lens retailers, that retailer would indicate the lens was
available on their website but then have a four to eight week delay between the time the order was

placed and the lenses were shipped because those lenses were not actually in stock. (CX 9031
(Schmidt, Dep. at 95)).

Response to Proposed Finding No. 194:

The proposed finding is erroneous and false in stating that “1-800 Contacts” the company
observed anything “first-hand.” A company is not a person capable of making “first-hand”
observations. The proposed finding is also inaccurate, unsupported and lacking in foundation.
Specifically, the cited testimony makes clear that Mr. Schmidt himself did not personally
experience the claimed low quality service he testified about. Rather, he testified that his basis for
the cited testimony was that, occasionally, friends or family members or colleagues would “spot-
check” competitors and then tell others at 1-800 Contacts about their experience. (CX9031
(Schmidt, Dep. at 94) (“[F]rom time to time, we would spot-check by having, you know, a friend
or a family member or a colleague place an order through some of those online competitors and
we would be able to observe firsthand the low quality of service that their customers received,
relative to our 1-800-CONTACTS customer.”)). Notwithstanding Mr. Schmidt’s odd use of the
word “firsthand” in that statement, the context of the statement makes clear that Mr. Schmidt

himself did not observe anything he was testifying about firsthand. Accordingly, the cited
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testimony merely relays unreliable hearsay by unidentified declarants. Mr. Schmidt even explicitly
testified that his conclusion about the reason for the shipping delay was speculation. (CX9031
(Schmidt, Dep. at 95 (“And we speculated, based on our subject matter expertise in the contact
lenses industry, that they didn’t have the lenses in stock.”) (emphasis added))). The record
contains no admissible documents or testimony by percipient witnesses corroborating the hearsay
statements Mr. Schmidt attempted to relay.

The proposed finding is also unsupported as to any time outside Mr. Schmidt’s brief tenure
at 1-800 Contacts, from April 2004 to January 2006. (CCPTF 1 66-67).

Furthermore, even if a hearsay exception did apply and other foundation issues were
resolved, the underlying hearsay statements of the other unidentified employees, friends, and
family members would themselves be (a) inadmissible lay opinion testimony in that the proposed
finding extrapolates conclusions about “other online contact lens retailers” generally from what
could be anecdotal, unrepresentative experiences, (b) so vague as to be rendered irrelevant in the
absence of any description of which particular experiences with which particular retailers were
observed (e.g., which online contact lens retailers, how often, how many customers), and (c)
irrelevant, misleading, and contradicted by the weight of the evidence for the reasons set forth in
response to Proposed Finding No. 191.

195. In secret shopping other online contact lens retailers during Mr. Coon’s tenure with 1-800
Contacts, 1-800 Contacts found that it might take other online contact lens retailers a day to

respond to a customer’s email while 1-800 Contacts’ practice was to respond to emails within ten
minutes with a live person. (Coon, Tr. 2701).

Response to Proposed Finding No. 195:

The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally engaged in “secret shopping other online contact lens

retailers,” or otherwise personally observed the matter described, and so his testimony consists
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only of speculation or relaying hearsay statements by other 1-800 Contacts employees to which no
hearsay exception applies. Furthermore, even if a hearsay exception did apply, the underlying
hearsay statements of those other unidentified employees would themselves be (a) inadmissible
lay opinion testimony in that the proposed finding extrapolates conclusions about “other online
contact lens retailers” generally from what could be anecdotal, unrepresentative experiences, (b)
S0 vague as to be rendered irrelevant in the absence of any description of which particular
experiences with which particular retailers were observed, and (c) irrelevant, misleading, and
contradicted by the weight of the evidence for the reasons set forth in response to Proposed
Finding No. 191 and because the record evidence shows that 1-800 Contacts’ online contact lens
retail competitors usually respond to customer emails on the same day. (See CCPTF 11 344 (AC
Lens usually responds in less than two hours), 349 (G
-}), 369 (Memorial Eye responds on the same day)).

196. In secret shopping other online contact lens retailers during Mr. Coon’s tenure with 1-800

Contacts, 1-800 Contacts found that the orders delivered by other online contact lens retailers
arrived later than 1-800 Contacts’ orders as a general rule. (Coon, Tr. 2701).

Response to Proposed Finding No. 196:

The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally engaged in “secret shopping other online contact lens
retailers,” or otherwise personally observed the matter described, and so his testimony consists
only of speculation or relaying hearsay statements by other 1-800 Contacts employees to which no
hearsay exception applies. Furthermore, even if a hearsay exception did apply, the underlying
hearsay statements of those other unidentified employees would themselves be (a) inadmissible
lay opinion testimony in that the proposed finding extrapolates conclusions about “other online
contact lens retailers” generally from what could be anecdotal, unrepresentative experiences, (b)

S0 vague as to be rendered irrelevant in the absence of any description of which particular
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experiences with which particular retailers were observed, and (c) irrelevant, misleading, and
contradicted by the weight of the evidence for the reasons set forth in response to Proposed
Finding No. 191.

197. In secret shopping other online contact lens retailers during Mr. Coon’s tenure with 1-800
Contacts, 1-800 Contacts found that some other online contact lens retailers intentionally did

things that would undermine consumer trust. (Coon, Tr. 2701).

Response to Proposed Finding No. 197:

The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally engaged in “secret shopping other online contact lens
retailers,” or otherwise personally observed the matter described, and so his testimony consists
only of speculation or relaying hearsay statements by other 1-800 Contacts employees to which no
hearsay exception applies. Furthermore, even if a hearsay exception did apply, the underlying
hearsay statements of those other unidentified employees would themselves be (a) inadmissible
lay opinion testimony in that they offer unidentified employees’ or others’ subjective opinions and
in that the proposed finding extrapolates conclusions about “other online contact lens retailers”
generally from what could be anecdotal, unrepresentative experiences, (b) so vague as to be
rendered irrelevant in the absence of any description of which particular experiences with which
particular retailers were observed, including what particular “things” were done, what is meant by
“intentionally,” or in what manner these “things” “would undermine consumer trust,” and (c)
irrelevant, misleading, and contradicted by the weight of the evidence for the reasons set forth in
response to Proposed Finding No. 191. Notwithstanding, the proposed finding is irrelevant.

198. During Mr. Coon’s tenure with 1-800 Contacts, 1-800 Contacts was concerned about some
of the practices by other online contact lens retailers, even though those practices were not

affecting 1-800 Contacts’ customers, because in some cases those practices would get attributed to
1-800 Contacts. (Coon, Tr. 2701-02).

Response to Proposed Finding No. 198:
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The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally observed “some of the practices by other contact lens
retailers” or those practices being attributed to 1-800 Contacts. Thus, his testimony consists only
of speculation or relaying hearsay statements by others to which no hearsay exception applies.

The proposed finding is also vague, and irrelevant, because it does not specify which
online contact lens retailers, or what “practices,” the proposed finding purports to describe.

Further the proposed finding is entirely speculative as to Mr. Coon’s “concern” that “in
some cases those practices would get attributed to 1-800 Contacts.” As such, it lacks support and
is irrelevant.

199. By secret shopping other online contact lens retailers during Mr. Coon’s tenure with 1-800

Contacts, 1-800 Contacts found that other online contact lens retailers would advertise prices net
of rebates for which the vast majority of people would not qualify. (Coon, Tr. 2701-02).

Response to Proposed Finding No. 199:

The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally engaged in “secret shopping other online contact lens
retailers,” or otherwise personally observed the matter described, and so his testimony consists
only of speculation or relaying hearsay statements by other 1-800 Contacts employees to which no
hearsay exception applies. Furthermore, even if a hearsay exception did apply, the underlying
hearsay statements of those other unidentified employees would themselves be (a) inadmissible
lay opinion testimony in that the proposed finding extrapolates conclusions about “other online
contact lens retailers” generally from what could be anecdotal, unrepresentative experiences, (b)
S0 vague as to be rendered irrelevant in the absence of any description of which particular
experiences with which particular retailers were observed, and (c) irrelevant, misleading, and
contradicted by the weight of the evidence for the reasons set forth in response to Proposed

Finding No. 191. Notwithstanding, the proposed finding is irrelevant.

77



PUBLIC

200. By secret shopping other online contact lens retailers during Mr. Coon’s tenure with 1-800
Contacts, 1-800 Contacts found that one of them, a Canadian company called Coastal Contacts,
was charging a 6.5 percent sales tax even though there was no applicable sales tax. (Coon, Tr.
2701-02).

Response to Proposed Finding No. 200:

The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally engaged in “secret shopping other online contact lens
retailers,” or otherwise personally observed the pricing practice, and so his testimony consists only
of speculation or relaying hearsay statements by others to which no hearsay exception applies. The
proposed finding that “there was no applicable sales tax” is also unsupported because there is no
evidence that Mr. Coon has the expertise necessary to opine on the intricacies of sales tax matters.
There is also no admissible evidence anywhere in the record corroborating Mr. Coon’s baseless
testimony.

Notwithstanding, the proposed finding is irrelevant.

201. By secret shopping other online contact lens retailers during Mr. Coon’s tenure with 1-800

Contacts, 1-800 Contacts found that other online contact lens retailers set a very low bar on
verifying prescriptions. (Coon, Tr. 2701-02, 2704-05).

Response to Proposed Finding No. 201:

The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally engaged in *“secret shopping other online contact lens
retailers,” or otherwise personally observed the matter described, and so his testimony consists
only of speculation or relaying hearsay statements by other individuals to which no hearsay
exception applies. Furthermore, even if a hearsay exception did apply, the underlying hearsay
statements of those other unidentified employees would themselves be (a) inadmissible lay
opinion testimony testimony in that they offer unidentified employees’ or others’ subjective
opinions and in that the proposed finding extrapolates conclusions about *“other online contact lens
retailers” generally from what could be anecdotal, unrepresentative experiences, (b) so vague as to
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be rendered irrelevant in the absence of any description of which particular experiences with
which particular retailers were observed, including what specifically is meant by “set a low bar,”
and (c) irrelevant, misleading, and contradicted by the weight of the evidence for the reasons set
forth in response to Proposed Finding No. 191.

The proposed finding is also misleading and unsupported insofar as Mr. Coon’s testimony
consists of a legal opinion about the adequacy of his online contact lens retail competitors’
compliance with federal law, which he is not qualified to give. (See Coon, Tr. 2766 (“I’m not a
lawyer”)).

Notwithstanding, the proposed finding is irrelevant.

202. Asageneral rule, 1-800 Contacts found during Mr. Coon’s tenure with 1-800 Contacts that
other online contact lens retailers were not maintaining outstanding service to consumers and in
some cases were engaged in what 1-800 Contacts viewed as unethical or blatantly illegal behavior.
(Coon, Tr. 2702).

Response to Proposed Finding No. 202:

The proposed finding is unsupported because the cited testimony lacks foundation. There
is no evidence that Mr. Coon personally engaged in “secret shopping other online contact lens
retailers,” or otherwise personally observed the matter described, and so his testimony consists
only of speculation or relaying hearsay statements by other individuals to which no hearsay
exception applies. Furthermore, even if a hearsay exception did apply, the underlying hearsay
statements of those other unidentified employees would themselves be (a) inadmissible lay
opinion testimony testimony in that they offer unidentified employees’ or others’ subjective
opinions and in that the proposed finding extrapolates conclusions about “other online contact lens
retailers” generally from what could be anecdotal, unrepresentative experiences, (b) so vague as to
be rendered irrelevant in the absence of any description of which particular experiences with

which particular retailers were observed, including what is meant by the vague and undefined
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phrase “not maintaining outstanding service to consumers” and the vague and undefined phrase
“unethical or blatantaly illegal behavior,” (c) unsupported as Respondent has not cited any
evidence in the record of “unethical or blatantly illegal behavior,” and (d) irrelevant, misleading,
and contradicted by the weight of the evidence for the reasons set forth in response to Proposed
Finding No. 191.

Additinally, the proposed finding is unsupported and inappropriate in that it sets forth a
conclusion of law—a problem that is only confounded by the fact that the conclusion was made by
unidentified “secret shoppers” who have not been shown to possess any legal expertise.

203. During Mr. Coon’s tenure with 1-800 Contacts, 1-800 Contacts had concerns about being
associated with various practices of other online contact lens retailers that it viewed as unethical

because 1-800 Contacts was getting blamed for those practices and those practices were making
the whole industry look bad. (Coon, Tr. 2703).

Response to Proposed Finding No. 203:

This proposed finding is nonsensical and therefore irrelevant insofar as it suggests that 1-
800 Contacts, the company, rather than individuals in it, “had concerns.” The proposed finding is
unsupported because the cited testimony lacks foundation. There is no evidence that Mr. Coon
personally observed “various practices of other online contact lens retailers” that concerned 1-800
Contacts or made the industry “look bad.” Thus, his testimony consists only of speculation or
relaying hearsay statements by others to which no hearsay exception applies. Nor has Respondent
cited any evidence in the record supporting the proposed finding.

The proposed finding that that 1-800 Contacts “was getting blamed” for certain practices
merely relays hearsay statements by unidentified individuals, to which no hearsay exception
applies.

The proposed finding is also so vague as to be rendered irrelevant because it does not

identify to which online contact lens retailers the proposed finding applies and because it
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incorporates broad, vague, and undefined terms such as “being associated with,” “unethical,”
“getting blamed for”and “look bad.”

Finally, to the extent this proposed finding is suggesting that the mere appearance of rival
ads in response to 1-800 Contacts Branded Queries caused consumer confusion about the source,
sponsorship, or affiliation of those ads, it is unsupported and contradicted by the weight of the
evidence for the reasons set forth in response to Proposed Findings No. 1484-1765. (See also
CCPTF Section XI.C (11 1691-1927)). To the extent this proposed finding is suggesting the
existence of some other type of confusion, it is irrelevant.

204.  During Mr. Coon’s tenure with 1-800 Contacts, 1-800 Contacts had concerns about being

associated with practices of other online contact lens retailers that it viewed as unethical because
such practices were inconsistent with 1-800 Contacts’ brand. (Coon, Tr. 2703-04).

Response to Proposed Finding No. 204:

This proposed finding is nonsensical, irrelevant, vague, unsupported, and contradicted by
the weight of the evidence for the reasons set forth in response to Proposed Finding No. 203.

205. During Mr. Coon’s tenure with 1-800 Contacts, 1-800 Contacts had concerns about being
associated with practices of other online contact lens retailers that it viewed as unethical because
1-800 Contacts had put a lot of effort into creating industry standards that other online contact lens
retailers were not following. (Coon, Tr. 2705).

Response to Proposed Finding No. 205:

This proposed finding is nonsensical, irrelevant, vague, unsupported, and contradicted by

the weight of the evidence for the reasons set forth in response to Proposed Finding No. 203.

(d) Dr. Athey’s Analysis Of The Service Differential Is Not Reliable

206. Dr. Athey relied upon the Net Promoter Scores of 1-800 Contacts and Vision Direct
provided by the Stax survey in the Berkshire Partners presentation to reach her opinion that the 1-
800 Contacts price premium is not justified by superior service offerings. (Athey, Tr. 751-54;
CX 1109-047).

Response to Proposed Finding No. 206:
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The proposed finding is misleading, unsupported, and contradicted by the evidence insofar
as it implies that the information in the Berkshire Partners presentation was the sole basis for Dr.
Athey’s opinion that the 1-800 Contacts price premium is not fully explained by superior service
offerings—or even the sole source of NPS scores that Dr. Athey considered. (See Athey, Tr. 750-
751 (describing multiple sources of information relied upon, including market data and documents

showing how investors, competitors, and 1-800 Contacts used that data); Athey, Tr. 831, in
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B }); CX8007 at 016-019 (11 42-50) (Athey Expert Report) (describing additional
sources considered in concluding that the price premium charged by 1-800 Contacts is not fully
explained by a service quality differential).

To the extent that the inclusion of this proposed finding, or any other proposed finding
within this sub-section, under the heading “Dr. Athey’s Analysis Of The Service Differential Is
Not Reliable,” is intended to suggest that Dr. Athey’s conclusions about whether 1-800 Contacts’
price premium could be fully explained by a service differential are unreliable as a general matter,
such proposed findings are further unsupported and misleading in light of Dr. Athey’s testimony

about the expertise she relied on in reaching that conclusion. (See Athey, Tr. 2102-2103 (“Do you
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recall being asked what accounted for 1-800 Contacts’ price premium by respondent’s counsel a
few moments ago? A. Yes. Q. And do you recall responding that “Yes. My finding was that the
price premium was not fully accounted for by service differences, but part could be.”? A. Yes. Q.
In reaching that conclusion, what areas of your expertise were you drawing on? A. So there’s
several. First is that | teach classes about pricing and product differentiation. And . . . for that type
of analysis, . . . you can consider what are the forces that could lead a firm to have a price
premium. And so we — generally what economic theory shows is that you need to have product
differentiation of some sort to sustain a price premium when consumers are fully informed. In
addition, | reviewed a variety of survey evidence about these differentials. In the context of my
teaching, my research and my business work on Internet search, it’s very common to consider
those — these types of surveys. | would teach in my courses about . . . how to conduct surveys that
would help elicit consumer information about their preferences and the factors that lead to those
preferences. For example, if a firm is going to choose their price point, . . . | would teach about
how to use surveys to elicit the information relevant for selecting a price point. Also in my
academic and business work | would carry out that type of empirical analysis as well. Q. Is that
type of work, whether you do it in your academic work or your business work, economics? A.
Yes. Economics and statistics.”); Athey, Tr. 708 (Dr. Athey was tendered as an “expert in
microeconomics and econometrics with particular expertise in the economics of advertising
platforms and online search advertising” and Respondent “agree[d] that that is within the scope of
her expertise” and expressed “no objection to her being tendered for those topics”); Athey, Tr. 707
(Dr. Athey testified that microeconomic theory is “the study of consumer and firm behavior and
how that behavior affects welfare” and econometrics is “using statistics to estimate the parameters
of economic models, often also to try to determine the effects of a behavior or changes on

welfare™)).
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207. Dr. Athey relied on one slide from a Berkshire Partners document that purported to show
that the Stax survey concluded that 1-800 Contacts’ Net Promoter Score was almost identical to
Vision Direct’s Net Promoter Score. (Athey, Tr. 751).

Response to Proposed Finding No. 207:

The proposed finding is misleading, unsupported, and contradicted by the evidence insofar
as it implies that the referenced information in the Berkshire Partners presentation was the sole
basis for her opinion that the 1-800 Contacts price premium is not fully explained by superior
service offerings, that it was even the sole source of NPS scores that Dr. Athey considered, or that
her conclusion regarding the explanation for 1-800 Contacts’ price premium is otherwise
unreliable, for the reasons set forth in response to Proposed Finding No. 206.

208. The slide on which Dr. Athey relied indicates that the results of the Stax survey for Net
Promoter Scores of all online contact lens retailers was based on only 226 total respondents: 101
respondents for 1-800 Contacts, 41 respondents for Vision Direct, and 84 respondents for all other
online contact lens retailers. (CX 1109-047). Dr. Athey’s expert report described no analysis of
whether the number of respondents in total or individually for 1-800 Contacts, Vision Direct, or all
other online contact lens retailers was sufficient to provide statistically significant (or otherwise

meaningful) results on this issue. (CX 8007).

Response to Proposed Finding No. 208:

The proposed finding is misleading, unsupported, and contradicted by the evidence insofar
as it implies that the referenced information in the Berkshire Partners presentation was the sole
basis for her opinion that the 1-800 Contacts price premium is not fully explained by superior
service offerings, that it was even the sole source of NPS scores that Dr. Athey considered, or that
her conclusion regarding the explanation for 1-800 Contacts’ price premium is otherwise
unreliable, for the reasons set forth in response to Proposed Finding No. 206. The proposed
finding is misleading insofar as it assumes with no basis that it would have been helpful or
necessary for Dr. Athey to descrive any particular “analysis of whether the number of respondents

... was sufficient to provide statistically significant (or otherwise meaningful) results” in the Stax
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survey shown on page 047 of CX1109. Notably, Respondent cites no analysis from its own
experts to this effect.

Nonetheless, Dr. Athey testified, about this particular slide, that in relying on it (in part,
among other evidence) she did take into account: (a) “the raw data from this particular survey,” (b)
the fact that this survey “was conducted by a professional,” and (c) the fact that “I also see in this
slide that the investors also drew a conclusion from this slide which was an expressed opinion
about the importance of this, and so they — one of the things that I looked at was that they — in
making decisions about investments, they also needed to answer the question of whether the price
premium was sustainable and why . . . they had a price premium. And we also see they are — are
coming to the conclusion that other firms can offer similar service. At lower price.” (Athey, Tr.
751-752 (discussing CCDX003-027, which is a copy of CX1109 at 047)); see also generally
Athey, Tr. 902-903 (testifying, in response to questions about results of another survey involving
101 1-800 Contacts customers and 41 Vision Direct customers, that the question of whether the
difference between two means is statistically significant “depends on the two means that you’re
comparing” and that “even with 41 users you could be fairly confident” of the statistical
significance of the results in certain instances)).
209. Dr. Athey failed to recognize that the results of the Stax survey, assuming they were

reliable, show that 1-800 Contacts’ Net Promoter Score was almost twice the Net Promoter Score
of other contact lens retailers except for Vision Direct. (CX 1109-047).

Response to Proposed Finding No. 209:

The proposed finding is inaccurate. Dr. Athey testified that she was aware of information

showing that 1-800 Contacts has high Net Promoter Scores. (Athey, Tr. 824-826, in camera ({‘.
I )
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Specifically, Dr. Athey concluded based on several sources of information in the record
(including information that 1-800 Contacts earns high Net Promoter Scores) that the price
premium charged by 1-800 Contacts is not fully explained by a service quality differential.
(Seegenerally CX8007 at 016-019 (11 42-50) (Athey Expert Report); Athey, Tr. 749-755). This
conclusion is unchanged by—and not inconsistent with—1-800 Contacts having a high level of
service and customer satisfaction generally, or with its service being superior to that of some of its
competitors. (E.g., Athey, Tr. 754-755 (“Q. If you were to learn additional information that
showed very definitively that some portion of 1-800’s consumers highly value service and are
willing to pay 15-20 percent more than they would at someone else because of that service, would
that change your opinion? A. No. Q. And why not? A. Because . . . my assignment is to look at the
consumer welfare benefits of getting rid of the agreements. And if the agreements go away, some
consumers will be — will be exposed to price information and better alternatives for them, and |
provide evidence that a set of consumers will indeed avail themselves of that information and

receive lower prices. The idea that some consumers value high service is completely consistent

with that conclusion.”) (emphasis added)).

Athey, Tr. 825).

035).

Response to Proposed Finding No. 210:

The proposed finding is misleading for the reasons set forth in response to Proposed

Finding No. 206 insofar as it implies that the above-cited information in the referenced document,

(Y } (C 1343, i camera), was the

sole basis for her opinion that the 1-800 Contacts price premium is not fully explained by superior
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service offerings, that it was even the sole source of NPS scores that Dr. Athey considered, or that
her conclusion regarding the explanation for 1-800 Contacts’ price premium is otherwise

unreliable. The proposed finding is also misleading in citing to the transcript of Dr. Athey’s

testimony at page 825 of the trial transcript, which
-k

Complaint Counsel agrees that the referenced page of CX1343 states that

I (C<1343 at 035, in camera). To the extent, however, that this proposed

finding suggests that those NPS score are unreliable because {|j | G
I o that Dr. Athey did not critically consider the reliability of the results

before relying on them, it is misleading, inaccurate, and contradicted by the weight of the

evidence, because:

(a) cx1343
I (A they, Tr. 942, in camera; CX1343 at 005, in
camera ({1
)

(b) Dr. Athey testified, regarding the surveys conducted by Bain regarding net promoter scores
generally, that “[n]et promoter score studies are a fairly standard type of analysis. Their
numbers are reported in industry publications on a regular basis and used to make business
decisions and Bain is a company that presumably was selected on the basis of their
expertise which is consistent with my industry knowledge as well. So | have no reason to
question their methodology. And | don’t know a reason that Bain would have to deviate

from the best methodology for answering the question” and “I found that the presentations
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that were prepared under large financial stakes and presented to experts struck me as

things that would be particularly compelling.” (CX9043 (Athey, Dep. at 223-224));

() Dr. Atheyalso testifc,

T ) (they, Tr. 828-
829, in camera);
(o {
I | (C <1343 at 035, in camera):
)1
_} (CX1343 at 006, 035, in camera). This is not the same consumer survey

whose results were presented in the two documents (CX0430 and CX1162) that the Court
ruled could be relied on only for limited purposes. (See JX0002-A). While the Court has
not ruled on, and has never been given the opportunity to rule on, the reliability of the
survey data presented in either CX0430 or CX1162, and there is in fact no basis

whatsoever to doubt the reliability of those surveys for the reasons set forth in response to
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Proposed Finding Nos. 1979-1984 and in points (b) and (c) above, Complaint Counsel

nonetheless notes that both CX1162 and CX0430 reported
-}

(CX1162, at 006, in camera; CX0430, at 004, in camera), while CX1343 reported

-}

211.

(CX 1343-035). Dr. Athey’s expert report described no analysis of whether the number of
respondents in total or individually for 1-800 Contacts, Vision Direct, or any of the other listed
contact lens retailers was sufficient to provide statistically significant (or otherwise meaningful)
results. (CX 8007).

Response to Proposed Finding No. 211:

The proposed finding is misleading, unsupported, and contradicted by the evidence for the
reasons set forth in response to Proposed Finding No. 206 insofar as it implies that the referenced
information in the referenced presentation was the sole basis for Dr. Athey’s opinion that the 1-
800 Contacts price premium is not fully explained by superior service offerings, that it was even
the sole source of NPS scores that Dr. Athey considered, or that her conclusion regarding the
explanation for 1-800 Contacts’ price premium is otherwise unreliable.

The proposed finding is misleading insofar as it assumes with no basis that it would have
been helpful or necessary for Dr. Athey to describe any particular “analysis of whether the number
of respondents . . . was sufficient to provide statistically significant (or otherwise meaningful)
results.” Notably, Respondent cites no analysis from its own experts to this effect.

To the extent that the proposed finding purports to suggest that the referenced survey
results are unreliable because {| G o that D.
Athey did not critically consider the reliability of the results before relying on them, it is

misleading, inaccurate, and contradicted by the weight of the evidence for the reasons set forth in
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response to Proposed Finding No. 210. (See also generally Athey, Tr. 902-903 (testifying, in
response to questions about results of another survey involving 101 1-800 Contacts customers and
41 Vision Direct customers, that the question of whether the difference between two means is
statistically significant “depends on the two means that you’re comparing” and that “even with 41
users you could be fairly confident” of the statistical significance of the results in certain
instances)).

212.

(CX 1343-035).

Response to Proposed Finding No. 212:

The proposed finding is inaccurate for the reasons set forth in response to Proposed
Finding No. 209.

213. In her expert report, Dr. Athey states that she relied on “statements by employees at 1-800
Contacts [that] demonstrate that 1-800 Contacts’ service offering is insufficient to offset the lower
prices offered by online competitors,” but Dr. Athey cites as support for this opinion only one
single email chain, dated August 7, 2012, among 1-800 Contacts’ marketing staff. (Athey, Tr.
747-48, 752-53; CX 8007-017-018). A single email, taken out of context by Dr. Athey, is
insufficient to support the sweeping opinion that Dr. Athey offers regarding the ability of 1-800
Contacts to justify a price premium relative to other online contact lens retailers.

Response to Proposed Finding No. 213:

The proposed finding is inaccurate for the reasons set forth in response to Proposed
Finding No. 206 insofar as it asserts that the referenced information in the email chain August 7,
2012, was the sole basis for Dr. Athey’s opinion that the 1-800 Contacts price premium is not fully
explained by superior service offerings or that such conclusion is otherwise unreliable..

The second sentence of the proposed finding is irrelevant and misleading because, as set
forth above and made clear in Dr. Athey’s report and testimony, Dr. Athey did not rely on “a

single email” in support of any conclusion she reached.
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This proposed finding is also inaccurate, misleading, and contrary to the wight of the
evidence, insofar as it states that Dr. Athey took CX1086 “out of context.” To the contrary, for the
reasons set forth in response to Proposed Finding No. 214—and apparent from a reading of
CX1086 itself—the full context of the emails in that chain only further bolster the conclusions that
Dr. Athey drew from the quoted portions.

214.  Dr. Athey did not consider the deposition testimony of the author of the relevant portions
of the August 2012 email (Amber Powell) that Dr. Athey cites. Ms. Powell explained that 1-800
Contacts was concerned with the misleading nature of Internet comparison-shopping tools that

only showed retail prices for a single box of contact lenses, which failed to accurately reflect the

consumers’ true costs. (CX 9030 (Powell, Dep. at 113-15)).

Response to Proposed Finding No. 214:

The proposed finding is unsupported because the cited deposition testimony of Ms. Powell
lacks foundation. There is no evidence that Ms. Powell has personal knowledge that the prices
displayed by 1-800 Contacts and its online contact lens competitors was misleading. Moreover,
Ms. Powell’s testimony that the email that she wrote (which is included in the email chain labeled
CX1086) reflected a concern about misleading prices or misrepresentation lacks credibility
because it contradicts the plain language of the document itself. (See, e.g., CX9030 (Powell, Dep.
at 115 (“So it’s about the misprepresentation that is inherent in the contact lens business. Q. Did
you use the word “‘misrepresentation’ anywhere in this e-mail chain? A. | do not think so0.”)). The
deposition testimony referred to, claiming that 1-800 Contacts was concerned with the misleading
nature of internet compar