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General Responses Applicable to All Proposed Findings of Fact

1. Many of Complaint Counsel’s proposed findings of fact are not facts but are
instead a mixture of argument, legal conclusions, unsupported assertions, and
mischaracterizations of the evidence. Respondent 1-800 Contacts, Inc. objects to all such
findings.

2. Many of Complaint Counsel’s proposed findings of fact rely solely on testimony
from the Investigational Hearing (IH), a proceeding at which Respondent had no opportunity to
cross-examine any of the witnesses. All such testimony should be accorded little or no weight,
particularly in instances where the witness appeared at trial and testified differently or where
Complaint Counsel chose not to elicit the same testimony from the witness at trial.

3. Many of Complaint Counsel’s proposed findings of fact are basely solely on
hearsay or on exhibits with no sponsoring witness. Other proposed findings are general in nature
and refer only to groups of findings that are much narrower than the broad proposition which
they supposedly support. These proposed findings should be disregarded.

4. Complaint Counsel’s proposed findings based solely on the testimony or the
report of an expert violate this Court’s Order on Post-Trial Briefs, dated May 16, 2017, to the
extent that the findings address factual propositions that should be proven by fact witnesses or
reliable exhibits. Respondent will address these findings in its specific responses and reserves
the right to file a motion to strike.

5. Pursuant to the Court’s Order on Post-Trial Briefs, Respondent’s replies “use the
same outline headings as used by [Complaint Counsel] in [their] opening proposed findings of
fact.” Order on Post-Trial Briefs at 4. Respondent does not endorse or adopt the positions taken

by Complaint Counsel in those headings.
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Jurisdiction

1-800 Contacts, Inc., (“1-800 Contacts”) is headquartered at 261 West Data Drive,
Draper, Utah. (JX0001 (1 1) (Joint Stipulations of Jurisdiction, Law, and Facts)).

Response to Finding No. 1:

Respondent has no specific response.

1-800 Contacts is a corporation as “corporation” is defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44. (JX0001 ( 2) (Joint Stipulations of Jurisdiction,
Law, and Facts)).

Response to Finding No. 2:

Respondent has no specific response.

1-800 Contacts, through its operations based in Draper, Utah, has engaged in and
continues to engage in commerce and activities affecting commerce in each of the fifty
states in the United States and the District of Columbia, as the term “commerce” is
defined by Section 4 of the Federal Trade Commission Act, 15 U.S.C. §44. (JX0001 (T 3)
(Joint Stipulations of Jurisdiction, Law, and Facts); CX1441 at 004 (Responses of
Respondent 1-800 Contacts, Inc. to Complaint Counsel’s First Set of Requests for
Admissions)).

Response to Finding No. 3:

Respondent has no specific response.

Contact Lens Retail Industry Participants

Online Retailers
1. 1-800 Contacts

a. Company Basics

1-800 Contacts was founded in 1995, and completed an IPO in 1998. The company was
acquired by a private equity firm, Fenway Partners, in 2007. (CX0525 at 007; Coon, Tr.
2672, 2665; CX9001 (Bethers, IHT at 23-24)).
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Response to Finding No. 4:

Respondent has no specific response other than to clarify that the company that is now
known as 1-800 Contacts, Inc. was started by Jonathan Coon in 1992 under the name Eye
Supply. (Coon, Tr. 2649-51). That company acquired the phone number “1-800 Contacts” in
1995 and subsequently changed the name of the company to 1-800 Contacts. (Coon, Tr. 2658,

2661).

CX1446 at 023, In
camera). In January, 2016, AEA Investors acquired a majority stake in 1-800 Contacts,
which it still holds. (Evans, Tr. 1588; Steven Perry, Tr. 25-26).

Response to Finding No. 5:

Respondent has no specific response to the first sentence of Complaint Counsel’s
Proposed Finding No. 5. Respondent does not dispute that AEA Investors acquired a majority
interest in 1-800 Contacts in or about January 2016, and that AEA Investors continues to hold a
majority interest in 1-800 Contacts today. Respondent, however, notes that the record citations
in support of the second sentence of proposed Finding No. 5 are improper and inaccurate.
Complaint Counsel presented Dr. Evans as an expert economist; Dr. Evans is not a fact witness
with personal knowledge sufficient to establish the ownership of 1-800 Contacts. In addition, 1-

800 Contacts’ counsel, Steven Perry, is not mentioned on pages 25-26 of the trial transcript.

6. In 2004, 1-800 Contacts’ internet sales surpassed its phone sales. (CX1775 at 001).

Response to Finding No. 6:

Respondent has no specific response.

7. In 2007, 1-800 Contacts launched its first mobile ads. (CX1775 at 001).
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Response to Finding No. 7:

Respondent has no specific response.

In 2011, 1-800 Contacts launched its mobile web site. (CX1775 at 001).

Response to Finding No. 8:

Respondent has no specific response.

In 2012, 1-800 Contacts was the largest retailer of contact lenses in the US. (CX0526 at
007).

Response to Finding No. 9:

Respondent has no specific response.

As of 2012, 1-800 Contacts had an estimated 10% share, by revenue, of all contact lenses
sold in the United States. (CX0526 at 007).

Response to Finding No. 10:

Complaint Counsel’s Proposed Finding No. 10 does not accurately reflect the information

in the cited exhibit. The cited exhibit, CX 526 at 7, is dated February 2012 and provides 1-800

Contacts’ estimates of market shares for all US contact lens retails sales in 2011. (CX 526 at 7-

17). A more accurate description would be: In 2012, 1-800 Contacts estimated its own market

share for 2011 to be 10% of all retail sales of contact lenses in the United States.

11.

12.

CX1446 at 005, In camera).

Response to Finding No. 11:

Respondent has no specific response.

The annual volume of contact lenses sold via the internet to U.S. consumers by 1-800
Contacts currently exceeds the annual volume of contact lenses sold via the internet to
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U.S. consumers by any other single company. (JX0001 ( 5) (Joint Stipulations of
Jurisdiction, Law, and Facts)).

Response to Finding No. 12:

Respondent has no specific response.

13. In 2015, 1-800 Contacts had revenues of approximately $460 million. (JX0001 (f 6)
(Joint Stipulations of Jurisdiction, Law, and Facts)).

Response to Finding No. 13:

Respondent has no specific response.

b. Key Employees & Agents: Chief Executive Officers

I. Jonathan Coon
14. Jonathan Coon founded 1-800 Contacts in 1992. (Coon, Tr. 2649).

Response to Finding No. 14:

Respondent has no specific response other than to clarify that the company that is now
known as 1-800 Contacts, Inc. was started by Jonathan Coon in 1992 under the name Eye
Supply. (Coon, Tr. 2649-51). That company acquired the phone number “1-800 Contacts” in
1995 and subsequently changed the name of the company to 1-800 Contacts. (Coon, Tr. 2658,

2661).

15. Mr. Coon was the Chief Executive Officer (CEO) of 1-800 Contacts from 1992 until
approximately January 2014. (Coon, Tr. 2649).

Response to Finding No. 15:

Respondent has no specific response.

16. Mr. Coon has no current role or interest in 1-800 Contacts. (Coon, Tr. 2649).

Response to Finding No. 16:

Respondent has no specific response.
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ii. Brian Bethers
Brian Bethers currently serves as the CEO of 1-800 Contacts. (Bethers, Tr. 3506).

Response to Finding No. 17:

Respondent has no specific response.

Mr. Bethers has been the CEO of 1-800 Contacts since January 2014. (Bethers, Tr. 3506-
3507).

Response to Finding No. 18:

Respondent has no specific response.

Mr. Bethers began his career with 1-800 Contacts in 2003 as a Chief Financial Officer
(CFO). (Bethers, Tr. 3507).

Response to Finding No. 19:

Respondent has no specific response.

Mr. Bethers became president of 1-800 Contacts in 2004. (Bethers, Tr. 3507).

Response to Finding No. 20:

Respondent has no specific response.

C. Key Employees & Agents: Chief Marketing Officers

i. Tim Roush

Tim Roush currently serves at the Chief Marketing Officer (CMO) at 1-800 Contacts.
(CX9034 (Roush, Dep. at 6)).

Response to Finding No. 21:

Respondent has no specific response.

Mr. Roush began work for 1-800 Contacts in February 2013. (CX9034 (Roush, Dep. at
6)).
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24.

25.

26.
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Response to Finding No. 22:

Respondent has no specific response.

il. Joan Blackwood

Joan Blackwood began working at 1-800 Contacts in October 2009. (CX9017
(Blackwood, Dep. at 10)).

Response to Finding No. 23:

Respondent has no specific response.

Ms. Blackwood left 1-800 Contacts in December 2012. (CX9017 (Blackwood, Dep. at
10)).

Response to Finding No. 24:

Respondent has no specific response.

Throughout her time at 1-800 Contacts, Ms. Blackwood served as the company’s Chief
Marketing Officer. (CX9017 (Blackwood, Dep. at 10)).

Response to Finding No. 25:

Respondent has no specific response.

As CMO at 1-800 Contacts, Ms. Blackwood was accountable for the website and all
media, including TV, print, radio, display, search and email, as well as public relations,
and for understanding customer demographics. (CX9017 (Blackwood, Dep. at 11-12)).

Response to Finding No. 26:

Respondent has no specific response.

d. Key Employees & Agents: Marketing Staff

i. Laura Schmidt

Laura Schmidt currently serves as the marketing director for 1-800 Contacts. (CX9032
(L. Schmidt, Dep. at 6)).
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30.

31.

32.

33.
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Response to Finding No. 27:

Respondent has no specific response.

Ms. Schmidt started working for 1-800 Contacts in November 2010. (CX9032 (L.
Schmidt, Dep. at 6)).

Response to Finding No. 28:

Respondent has no specific response.

When she was hired in November 2010, Ms. Schmidt reported to Joan Blackwood.
(CX9032 (L. Schmidt, Dep. at 6)).

Response to Finding No. 29:

Respondent has no specific response.

From December 2012 to February 2013, Ms. Schmidt reported to Brian Bethers.
(CX9032 (L. Schmidt, Dep. at 7)).

Response to Finding No. 30:

Respondent has no specific response.

From February 2013 through the present, Ms. Schmidt has reported to Tim Roush.
(CX9032 (L. Schmidt, Dep. at 7)).

Response to Finding No. 31:

Respondent has no specific response.

Ms. Schmidt’s responsibilities as marketing director, from November 2010 through
October 2012, included overseeing paid search. (CX9032 (L. Schmidt, Dep. at 7)).

Response to Finding No. 32:

Respondent has no specific response.

From November 2012 through August 2013, Ms. Schmidt did not oversee paid search for
1-800 Contacts. (CX9032 (L. Schmidt, Dep. at 7)).
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35.

36.

37.
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Response to Finding No. 33:

Respondent has no specific response.

From September 2013 through April 2015, Ms. Schmidt’s responsibilities included
overseeing paid search. (CX9032 (L. Schmidt, Dep. at 7-8)).

Response to Finding No. 34:

Respondent has no specific response.

Since May, 2015 Ms. Schmidt’s responsibilities have not included overseeing paid
search. (CX9032 (L. Schmidt, Dep. at 8)).

Response to Finding No. 35:

Respondent has no specific response.

Currently Ms. Schmidt oversees natural search for 1-800 Contacts. (CX9032 (L. Schmidt,
Dep. at 9)).

Response to Finding No. 36:

Respondent has no specific response.

il. Brady Roundy

Brady Roundy began working at 1-800 Contacts in 2013. (CX9028 (Roundy, Dep. at
84)).

Response to Finding No. 37:

Respondent has no specific response.

Mr. Roundy currently runs the paid search program at 1-800 Contacts. (CX9028
(Roundy, Dep. at 24)).

Response to Finding No. 38:

Respondent has no specific response.
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40.

41.

42.

43.

44,
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ii. Bryce Craven
Bryce Craven joined 1-800 Contacts in 2005. (Craven, Tr. 494-495).

Response to Finding No. 39:

Respondent has no specific response.

Mr. Craven left 1-800 Contacts in November 2011. (Craven, Tr. 496).

Response to Finding No. 40:

Respondent has no specific response.

Mr. Craven became responsible for search marketing at 1-800 Contacts as the Search
Marketing Manager in 2006. (Craven, Tr. 495).

Response to Finding No. 41:

Respondent has no specific response.

From September 2008 until he left 1-800 Contacts in November 2011, Mr. Craven served
as Senior Search Marketing Manager. (Craven, Tr. 496-497).

Response to Finding No. 42:

Respondent has no specific response.

iv. Amy Guymon Larson

Amy Guymon Larson worked at 1-800 Contacts in contact lens marketing related roles
from 2004 to 2012 (CX9027 (Larson, Dep. at 7-11)).

Response to Finding No. 43:

Respondent has no specific response.

Ms. Larson joined 1-800 Contacts in 2004. (CX9027 (Larson, Dep. at 7)).

Response to Finding No. 44:

Respondent has no specific response.
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In or around the end of 2005 or the beginning of 2006, Ms. Larson became the Director
of Online Marketing at 1-800 Contacts. (CX9027 (Larson, Dep. at 8)).

Response to Finding No. 45:

Respondent has no specific response.

From approximately the end of 2007 or the beginning of 2008 until 2012, Ms. Larson
became Director of Marketing at 1-800 Contacts. (CX9027 (Larson, Dep. at 8-10)).

Response to Finding No. 46:

Respondent has no specific response.

In 2012, Ms. Larson took a position with 1-800 Contacts’ subsidiary, Glasses.com.
(CX9027 (Larson, Dep. at 10)).

Response to Finding No. 47:

Respondent has no specific response.

Glasses.com was sold to Luxottica in 2014. (CX9027 (Larson, Dep. at 11)).

Response to Finding No. 48:

Respondent has no specific response.

V. Patrick Galan

Patrick (“Rick”) Galan worked for 1-800 Contacts from early 2012 to early 2014.
(CX9015 (Galan, Dep. at 99-100); CX1375 (Mr. Galan wrote on February 6, 2014 that
his “last day at 1800Contacts will be tomorrow.”)).

Response to Finding No. 49:

Respondent has no specific response.

From early 2012 through early 2014, Mr. Galan held the title of Associate Director of
Search Marketing at 1-800 Contacts. (CX9015 (Galan, Dep. at 13, 99-100)).

Response to Finding No. 50:

Respondent has no specific response.
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Mr. Galan oversaw paid search, natural search, and affiliate marketing at 1-800 Contacts.
(CX9015 (Galan, Dep. at 16)).

Response to Finding No. 51:

Respondent has no specific response.

During his time at 1-800 Contacts, Mr. Galan reported to Laura Schmidt, and later Phil
Barrett. (CX9015 (Galan, Dep. at 16)).

Response to Finding No. 52:

Respondent has no specific response.

Vi, Jordan Judd
Jordan Judd worked for 1-800 Contacts from 2005 to 2012. (CX9016 (Judd, Dep. at 5)).

Response to Finding No. 53:

Respondent has no specific response.

Ms. Judd was hired as a customer service representative for 1-800 Contacts in 2005.
(CX9016 (Judd, Dep. at 5)).

Response to Finding No. 54:

Respondent has no specific response.

In October 2007 Ms. Judd took a position within 1-800 Contacts as an online marketing
coordinator. (CX9016 (Judd, Dep. at 7)).

Response to Finding No. 55:

Respondent has no specific response.

In her position as an online marketing coordinator, Ms. Judd reported to Bryce Craven.
(CX9016 (Judd, Dep. at 7)).

Response to Finding No. 56:

Respondent has no specific response.
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Ms. Judd’s position as online marketing coordinator involved keyword research and paid
search. (CX9016 (Judd, Dep. at 8)).

Response to Finding No. 57:

Respondent has no specific response.

In her position as an online marketing coordinator, Ms. Judd’s responsibilities included
putting together a weekly report on search performance numbers from the prior week.
(CX9016 (Judd, Dep. at 15)).

Response to Finding No. 58:

Respondent has no specific response.

Ms. Judd left 1-800 Contacts in June or July 2012. (CX9016 (Judd, Dep. at 156)).

Response to Finding No. 59:

Respondent has no specific response.

Vil. Amber Powell

Amber Powell worked for 1-800 Contacts between June 2005 and 2014. (CX9030
(Powell, Dep. at 10, 14-15)).

Response to Finding No. 60:

Respondent has no specific response.

In October, 2007, Ms. Powell started working as an online marketing coordinator at 1-
800 Contacts. (CX9030 (Powell, Dep. at 12)).

Response to Finding No. 61:

Respondent has no specific response.

Ms. Powell’s responsibilities as an online marketing coordinator included preparing
Excel “dashboards” which provided data and analysis of 1800 contacts’ search
advertising performance, and creating monthly reports regarding sales and other
performance metrics. (CX9030 (Powell, Dep. at 12)).
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Response to Finding No. 62:

Complaint Counsel’s Proposed Finding No. 62 is inaccurate and mischaracterizes the

cited deposition testimony. Ms. Powell testified that her responsibilities as online marketing

coordinator started mostly as reporting for the website, which included Excel “dashboards” and

“weekly and monthly reports,” but that testimony does not contain the detail or content of those

“dashboards” or “weekly and monthly” reports that is in Complaint Counsel’s Proposed Finding

No. 62. (CX 9030 (Powell, Dep. at 12)).

63.

64.

65.

66.

Ms. Powell worked as an online marketing coordinator and online marketing manager for
approximately three and a half years. (CX9030 (Powell, Dep. at 13)).

Response to Finding No. 63:

Respondent has no specific response.

Ms. Powell began working for Glasses.com in 2014. (CX9030 (Powell, Dep. at 14-15)).

Response to Finding No. 64:

Respondent has no specific response.

viii.  Clint Schmidt

Clint Schmidt began work as an independent contractor for 1-800 Contacts in January
2004. (C. Schmidt, Tr. 2935).

Response to Finding No. 65:

Respondent has no specific response.

Mr. Schmidt was hired by 1-800 Contacts as director of E-Commerce in April 2004. (C.
Schmidt, Tr. 2889, 2936).

Response to Finding No. 66:

Respondent has no specific response.
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70.

71.

PUBLIC

Mr. Schmidt left 1-800 Contacts in the first week of January 2006. (C. Schmidt, Tr.
2936).

Response to Finding No. 67:

Respondent has no specific response.

Mr. Schmidt had no business dealings with 1-800 Contacts after he left the company in
the first week of January 2006. (C. Schmidt, Tr. 2936).

Response to Finding No. 68:

Respondent has no specific response.

Mr. Schmidt worked for 1-800 Contacts for less than two years. (C. Schmidt, Tr. 2936).

Response to Finding No. 69:

Respondent has no specific response.

During his time employed by 1-800 Contacts, Mr. Schmidt served as the company’s
Director of E-Commerce. (C. Schmidt, Tr. 2889).

Response to Finding No. 70:

Respondent has no specific response.

Mr. Schmidt was responsible for acquiring new customers to transact on the 1-800
Contacts website, for getting repeat purchases and customer retention on the website, and
for ensuring ease of use of the website. (C. Schmidt, Tr. 2889).

Response to Finding No. 71:

Complaint Counsel’s Finding No. 71 is incomplete. As Director of e-Commerce at 1-800

Contacts, Mr. Schmidt was also responsible for designing, participating in, and reporting on

qualitative consumer research. (C. Schmidt, Tr. 2917-2921; RX 781).

72.

iX. Josh Aston

Josh Aston worked at 1-800 Contacts between April or May 2002 and April or May
2004. (CX9013 (Aston, Dep. at 8)).
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Response to Finding No. 72:

Respondent has no specific response.

Mr. Aston began at 1-800 Contacts as a call center representative, then transitioned to the
marketing team after a year. (CX9013 (Aston, Dep. at 8-9)).

Response to Finding No. 73:

Respondent has no specific response.

Mr. Aston worked in the manager level of the marketing department. (CX9013 (Aston,
Dep. at 9)).

Response to Finding No. 74:

Respondent has no specific response.

Mr. Aston reported to Jason Mathison initially, and later to Clint Schmidt. (CX9013
(Aston, Dep. at 9)).

Response to Finding No. 75:

Respondent has no specific response.

e. Key Employees & Agents: Legal

i. Joseph Zeidner

Joseph Zeidner joined 1-800 Contacts in September 2000. (CX9009 (J. Zeidner, IHT at
8)).

Response to Finding No. 76:

Respondent has no specific response.

Joseph Zeidner left 1-800 Contacts in September 2014. (CX9009 (J. Zeidner, IHT at 8-
9)).

Response to Finding No. 77:

Respondent has no specific response.
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While at 1-800 Contacts, Joseph Zeidner served as the Chief Legal Officer and Corporate
Secretary for 1-800 Contacts. (CX9009 (J. Zeidner, IHT at 8)).

Response to Finding No. 78:

Respondent has no specific response.

il. David Zeidner

David Zeidner worked as a full-time employee at 1-800 Contacts from May 2003 to
December 2013. (CX9006 (D. Zeidner, IHT at 9, 56)).

Response to Finding No. 79:

Respondent has no specific response.

Prior to joining 1-800 Contacts as a full-time employee, David Zeidner did research work
on a contract basis for 1-800 Contacts. (CX9006 (D. Zeidner, IHT at 11)).

Response to Finding No. 80:

Respondent has no specific response.

David Zeidner was hired as a legal counsel at 1-800 Contacts in May 2003. (CX9006 (D.
Zeidner, IHT at 15)).

Response to Finding No. 81:

Respondent has no specific response.

David Zeidner eventually took over and managed the Intellectual Property (“IP”) legal
portfolio for 1-800 Contacts. (CX9006 (D. Zeidner, IHT at 25, 28-29)).

Response to Finding No. 82:

Respondent has no specific response.

At the time David Zeidner managed the IP legal portfolio for 1-800 Contacts, he had not
taken any courses related to trademarks or trademark law. (CX9006 (D. Zeidner, IHT at
29)).
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Response to Finding No. 83:

Complaint Counsel’s Proposed Finding No. 83 is inaccurate and misleading. In the
referenced portion of Mr. Zeidner’s investigative hearing testimony, Mr. Zeidner was not asked
whether he had ever taken any courses related to trademarks or trademark laws. (CX9006 (D.
Zeidner, IHT at 29-32)). Instead, he was asked whether he took any such courses during the time
he was managing 1-800 Contacts’ IP portfolio. (CX 9006 (D. Zeidner, IHT at 29-32)).

Mr. Zeidner testified that during the time he was managing 1-800 Contacts’ IP portfolio, he
attended conferences hosted by AIPLA (American Intellectual Property Association) and INTA
(International Trademark Association) for “continuing legal education in the patent area and in
the trademark area,” and that he attended “cyber Bar classes” through the Utah Bar. (CX 9006

(D. Zeidner, IHT at 29-32)).

84. David Zeidner took over managing the IP legal portfolio for 1-800 Contacts because
“[t]here was a need, and . . . | was the best fit there. . . . there were things moving so fast
that it was kind of divide and conquer as far as what needed to be done. And that’s —
that’s how we did it. I jumped in and started doing it.” (CX9006 (D. Zeidner, IHT at 29-
30)).

Response to Finding No. 84:

Complaint Counsel’s Proposed Finding No. 84 mischaracterizes the testimony from Mr.
Zeidner’s investigative hearing. Mr. Zeidner was asked about the qualifications or background
that 1-800 Contacts relied up to elevate him into the position of managing the IP portfolio, and
Mr. Zeidner testified: “There was a need, and | was the — | understood it and — | mean, that was, |

was obvious — | was the best fit there.” (CX 9006 (D. Zeidner, IHT at 29-30)).
iii. Mark Miller

85. Mark Miller is an attorney with Holland and Hart, located in Salt Lake City, Utah.
(CX9040 (Miller, Dep. at 7-8)).
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Response to Finding No. 85:

Respondent has no specific response.

Mr. Miller is a member of the Utah State Bar. (CX9040 (Miller, Dep. at 8)).

Response to Finding No. 86:

Respondent has no specific response.

1-800 Contacts is currently a client of Holland and Hart. (CX9040 (Miller, Dep. at 10)).

Response to Finding No. 87:

Respondent has no specific response.

Mr. Miller represented 1-800 Contacts on IP litigation matters, including trademark
matters, from 2009 until at least 2014. (CX9040 (Miller, Dep. at 10-11); CX0800).

Response to Finding No. 88:

Complaint Counsel’s Proposed Finding No. 88 is incomplete. In the cited deposition

testimony, Mr. Miller testified that he handled IP litigation matters for 1-800 Contacts, including

“trademark matters, patent infringement matters,” and some copyright cases. (CX 9040 (Miller,

Dep. at 10-11)). In the cited deposition testimony, Mr. Miller did not state a specific time period

during which he represented 1-800 Contacts in those matters.

89.

During the time he represented 1-800 Contacts, Mr. Miller negotiated trademark
litigation settlement agreements on behalf of 1-800 Contacts. (CX9040 (Miller, Dep. at
73)).

Response to Finding No. 89:

Complaint Counsel’s Proposed Finding Nol. 89 is incomplete and misleading because it

does not specify which trademark litigation settlement agreements Mr. Miller negotiated on

behalf of 1-80 Contacts and which he did not. Respondent agrees that Mr. Miller negotiated

certain trademark litigation settlements on behalf of 1-800 Contacts, but there are some
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trademark litigation settlement agreements at issue in this case that Mr. Miller testified he had no

involvement with. (CX 9040 (Miller, Dep. at 13)).

90.

91.

92.

93.

94.

95.

iv. Bryan Pratt

Bryan Pratt is an intellectual property attorney with Holland and Hart in Salt Lake City,
Utah. (Pratt, Tr. 2490-2491).

Response to Finding No. 90:

Respondent has no specific response.

Mr. Pratt has practiced at Holland and Hart for eight years. (Pratt, Tr. 2491).

Response to Finding No. 91:

Respondent has no specific response.

Mr. Pratt is a partner at Holland and Hart. (Pratt, Tr. 2493).

Response to Finding No. 92:

Respondent has no specific response.

Mr. Pratt has represented and still currently represents 1-800 Contacts. (Pratt, Tr. 2493).

Response to Finding No. 93:

Respondent has no specific response.

Mr. Pratt worked with the law firm Rader Fishman & Grauer prior to working at Holland
and Hart. (Pratt, Tr. 2491).

Response to Finding No. 94:

Respondent has no specific response.

Mr. Pratt came to represent 1-800 Contacts in 2005. (Pratt, Tr. 2494-2495).
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Response to Finding No. 95:

Respondent has no specific response.

Mr. Pratt was contacted to represent 1-800 Contacts by David Zeidner of 1-800 Contacts.
(CX9021 (Pratt, Dep. at 10)).

Response to Finding No. 96:

Respondent has no specific response.

Mr. Pratt managed 1-800 Contacts’ patent portfolio and trademark portfolio. (Pratt, Tr.
2495-2496).

Response to Finding No. 97:

Complaint Counsel’s Proposed Finding No. 97 is misleading because Mr. Pratt did not

testify that he “managed” 1-800 Contacts’ patent portfolio and trademark portfolio. Mr. Pratt

testified that in addition to representing 1-800 Contacts with respect to its patent portfolio, 1-800

Contacts asked him “to take care of prosecuting and maintaining their trademark portfolio,

intellectual property agreements, copyright issues, IP transaction agreements, things of that

nature.” (Pratt, Tr. 2495).

98.

99.

f. Key Employees & Agents: Finance

i. Scott Osmond

Scott Osmond is currently the Director of Financial Planning and Analysis for 1-800
Contacts. (CX9025 (Osmond, Dep. at 7)).

Response to Finding No. 98:

Respondent has no specific response.

Mr. Osmond started with 1-800 Contacts in August 2010 and has been with the company
since that time. (CX9025 (Osmond, Dep. at 7)).
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Response to Finding No. 99:

Respondent has no specific response.

100. Mr. Osmond reports to Rob Hunter, CFO for 1-800 Contacts. (CX9025 (Osmond, Dep. at
7).

Response to Finding No. 100:

Respondent has no specific response.

101. Mr. Osmond’s role in the Financial Planning and Analysis group is to support the other
departments by helping with financial planning, forecasting and budgeting or each
department. (CX9025 (Osmond, Dep. at 8)).

Response to Finding No. 101:

Respondent has no specific response, other than to note that the third to last word should

be “for,” not “or.”

2. AC Lens

a. Company Basics

102. Arlington Contact Lens Service, Inc. (“AC Lens”) is an online retailer of contact lenses
that sells throughout the United States. (CX1623; Clarkson, Tr. 173, 183).

Response to Finding No. 102:

The proposed finding is misleading and incomplete by referring only to United States
sales. ACLens owns a contact lens website in the United Kingdom called LensCatalogue.co.uk
(CX 9018 (Drumm, Dep. at 63)). ACLens ships contact lenses from the United States to its
customers in the United Kingdom. (CX 9018) (Drumm, Dep. at 63)). Moreover, the exhibit that
Complaint Counsel cite (CX 1623) does not support their proposed finding. CX 1623 is a 2010
letter from counsel for 1-800 Contacts to ACLens that does not describe the geographic scope of

ACLens’ sales.
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AC Lens is located in Columbus, Ohio. (Clarkson, Tr. 173; CX1623).

Response to Finding No. 103:

Respondent has no specific response.

AC Lens was founded in 1995 and made its first sales in 1996. (CX9039 (Clarkson, Dep.
at 88)).

Response to Finding No. 104:

Respondent has no specific response.

From its founding until 2011, AC Lens was a “four person family business” owned by
founder and CEO Peter Clarkson along with his wife, sister-in-law, and brother-in-law.
(Clarkson, Tr. 172-174)).

Response to Finding No. 105:

The proposed finding erroneously states that Mr. Clarkson’s brother-in-law was a co-

owner of ACLens “from its founding.” Mr. Clarkson explained in his deposition that there were

three owners at the time of the founding and that the brother-in-law was subsequently given

some equity. (CX 9039 (Clarkson, Dep. at 9-10)). Respondent has no other specific response.

106.

107.

Following an acquisition in 2011, AC Lens is a wholly-owned subsidiary of National
Vision, Inc. (CX9039 (Clarkson, Dep. at 9)).

Response to Finding No. 106:

Respondent has no specific response.

AC Lens sells contact lenses online through several websites, including ACLens.com,
discountcontactlenses.com, bestpricecontacts.com, militarycontactlenses.com, and
lenscatalog.co.uk. (Clarkson, Tr. 182-183; CX9018 (Drumm, Dep. at 18-19, 172-173)).

23



PUBLIC

Response to Finding No. 107:

The proposed finding misspells the name and url of ACLens’ U.K.-based website. The
correct spelling is LensCatalogue.co.uk (CX 9018 (Drumm, Dep. at 63)). Respondent has no

other specific response.

108. AC Lens sells contact lenses “primarily” through ACLens.com and
DiscountContactLenses.com. (Clarkson, Tr. 182-183).

Response to Finding No. 108:

Respondent has no specific response.

109. AC Lens competes with other online retailers of contact lenses, including 1-800 Contacts,
Vision Direct, Coastal, and Lens.com. (Clarkson, Tr. 187-188; CX9039 (Clarkson, Dep.
at 90-91, 184)).

Response to Finding No. 109:

The proposed finding is incomplete and misleading. The record shows that ACLens
competes with ECPs and brick and mortar stores, as well as all online sellers of contact lenses.
(CX 9018 (Drumm, Dep. at 47, 50-58); Clarkson Tr. at 296-297 (agreeing that online buyers
“tend to go back and forth between online, brick-and-mortar and ECPs.”)); (CX 9039 (Clarkson,
Dep. at 21-22) (Clarkson testimony that the “rising tide” of online sales “works against” the sales

of brick and mortar retailers)).

110. AC Lens also provides “wholesale contact lens services” to several companies, including
Sam’s Club and Walmart. (Clarkson, Tr. 175).

Response to Finding No. 110:

Respondent has no specific response.

111. AC Lens’s wholesale service entails shipping to stores or making shipments to partners’
customers based on in-store orders. (Clarkson, Tr. 176-177).
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Response to Finding No. 111:

Respondent has no specific response.

In addition to its wholesale service, AC Lens provides “white label services” to several
partners. (Clarkson, Tr. 176).

Response to Finding No. 112:

Respondent has no specific response.

White label service is an e-commerce service that entails building a website for its
partner, providing customer service such as answering telephone calls on the partner’s
behalf, fulfilling orders, providing prescription verification, and providing customer
retention services such as sending emails to existing customers. (Clarkson, Tr. 176-177;
CX9003 (Clarkson, IHT at 9-10); (CX9039 (Clarkson, Dep. at 192-193)).

Response to Finding No. 113:

Respondent has no specific response.

Neither wholesale services nor white label service entails marketing on the partner’s
behalf, with the exception of providing customer retention emails. (Clarkson, Tr. 177).

Response to Finding No. 114:

Respondent has no specific response.

AC Lens provides white label services to partners including CVS, Sam’s Club, Walmart
and Giant Eagle. (CX9003 (Clarkson, IHT at 9-10); (CX9039 (Clarkson, Dep. at 192-
193)).

Response to Finding No. 115:

Respondent has no specific response.

116. White label services account for over half of AC Lens’s business. (CX9003 (Clarkson,

IHT at 10)).

Response to Finding No. 116:

Respondent has no specific response.
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117. AC Lens’s 2010 contact lens sales were $23.1 million. (CX1488).

Response to Finding No. 117:

The sole exhibit cited in support of this proposed finding is a spreadsheet (CX 1488) that
was not the subject of any testimony at or prior to trial. The spreadsheet is not self-explanatory,
lacks foundation, and is unreliable. For example, no witness provided a guide to the meaning of
the column headers, such as “Product Total,” “Online Product Total” and “Online Ship Total.” It
is also unclear whether the document was created for purposes of the litigation and if so, whether
it was created by Complaint Counsel or by ACLens. As a consequence, the proposed finding

should be disregarded.

118. AC Lens’s 2011 contact lens sales were $24.1 million. (CX1488).

Response to Finding No. 118:

The sole exhibit cited in support of this proposed finding is a spreadsheet (CX 1488) that
was not the subject of any testimony at or prior to trial. The spreadsheet is not self-explanatory,
lacks foundation, and is unreliable. For example, no witness provided a guide to the meaning of
the column headers, such as “Product Total,” “Online Product Total” and “Online Ship Total.” It
is also unclear whether the document was created for purposes of the litigation and if so, whether
it was created by Complaint Counsel or ACLens. As a consequence, the proposed finding

should be disregarded.

119. AC Lens’s 2012 contact lens sales were $26.0 million. (CX1488).

Response to Finding No. 119:

The sole exhibit cited in support of this proposed finding is a spreadsheet (CX 1488) that
was not the subject of any testimony at or prior to trial. The spreadsheet is not self-explanatory,

lacks foundation, and is unreliable. For example, no witness provided a guide to the meaning of
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the column headers, such as “Product Total,” “Online Product Total” and “Online Ship Total.” It
is also unclear whether the document was created for purposes of the litigation and if so, whether
it was created by Complaint Counsel or ACLens. As a consequence, the proposed finding

should be disregarded.

120. AC Lens’s 2013 contact lens sales were $27.4 million. (CX1488).

Response to Finding No. 120:

The sole exhibit cited in support of this proposed finding is a spreadsheet (CX 1488) that
was not the subject of any testimony at or prior to trial. The spreadsheet is not self-explanatory,
lacks foundation, and is unreliable. For example, no witness provided a guide to the meaning of
the column headers, such as “Product Total,” “Online Product Total” and “Online Ship Total.” It
is also unclear whether the document was created for purposes of the litigation and if so, whether
it was created by Complaint Counsel or ACLens. As a consequence, the proposed finding

should be disregarded.

121. AC Lens’s 2014 contact lens sales were $29.2 million. (CX1488).

Response to Finding No. 121:

The sole exhibit cited in support of this proposed finding is a spreadsheet (CX 1488) that
was not the subject of any testimony at or prior to trial. The spreadsheet is not self-explanatory ,
lacks foundation, and is unreliable. For example, no witness provided a guide to the meaning of
the column headers, such as “Product Total,” “Online Product Total” and “Online Ship Total.” It
is also unclear whether the document was created for purposes of the litigation and if so, whether
it was created by Complaint Counsel or ACLens. As a consequence, the proposed finding

should be disregarded.
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122. AC Lens’s 2015 contact lens sales were $28.9 million. (CX1488).

Response to Finding No. 122:

The sole exhibit cited in support of this proposed finding is a spreadsheet (CX 1488) that

was not the subject of any testimony at or prior to trial. The spreadsheet is not self-explanatory ,

lacks foundation, and is unreliable. For example, no witness provided a guide to the meaning of

the column headers, such as “Product Total,” “Online Product Total” and “Online Ship Total.” It

is also unclear whether the document was created for purposes of the litigation and if so, whether

it was created by Complaint Counsel or ACLens. As a consequence, the proposed finding

should be disregarded.

The proposed finding is also inconsistent with the testimony of ACLens CEO Peter

Clarkson that in 2015, ACLens would ship “about 2 million customer orders, which would have

a retail value of about $180 million.” (CX 9003 (Clarkson, IHT at 9)).

123.

124.

125.

b. Key Employees

Peter Clarkson is the president, CEO, and founder of AC Lens. (CX9039 (Clarkson, Dep.
at 8)).

Response to Finding No. 123:

Respondent has no specific response.

Robert James Drumm has been with AC Lens since 2006. As of December 2016, he had
been the marketing director for approximately three years. (CX9018 (Drumm, Dep. at 10-
12)).

Response to Finding No. 124:

Respondent has no specific response.

C. Agreement(s)

In June or July 2005, AC Lens informed 1-800 Contacts that it did not bid on search
queries containing 1-800 Contacts’ trademark terms (*1-800 Contacts Branded Queries”),
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and that AC Lens had implemented negative keywords to prevent its search
advertisements from appearing in response to consumer searches that included “800” or
“express.” (RX0052; Clarkson, Tr. 238-240).

Response to Finding No. 125:

The proposed finding is incomplete and misleading. By 2002, ACLens had unilaterally
decided not to use 1-800 Contacts’ trademarks as keywords in paid search. (Clarkson, Tr. 324-
326; CX 9003 (Clarkson, IHT at 90-91)). ACLens CEO Peter Clarkson made this unilateral
decision in part because he had a general concern that it “may not be legal” to use a competitor’s
trademark as keywords in paid search advertising. (CX 9003 (Clarkson, IHT at 90-91)).

Mr. Clarkson also testified that he had not been asked by 1-800 Contacts to adopt anyone’s
trademarks as negative keywords prior to ACLens’ decision, on its own volition, to adopt 1-800

Contacts’ trademarks as negative keywords in 2005. (CX 9039 (Clarkson, Dep. at 80-82)).

126. If it had not received a threatening letter from 1-800 Contacts, AC Lens would not have
implemented negative keywords to prevent its search advertisements from appearing in
response to consumer searches that included “800” or “express.” (Clarkson, Tr. 240; see
also RX0052).

Response to Finding No. 126:

The proposed finding is incomplete, inaccurate and misleading. Mr. Clarkson testified
that he had not been asked by 1-800 Contacts to adopt anyone’s trademarks as negative
keywords prior to ACLens’ decision, on its own volition, to adopt 1-800 Contacts’ trademarks as
negative keywords. (CX 9039 (Clarkson, Dep. at 80-82)). The proposed finding is also
inconsistent with the fact that as of 2015, ACLens had voluntarily implemented negative
keywords for numerous contact lens retailers, including very well-known retailers such as
Walgreens, Target, Pearle Vision, Lens Express, LensCrafters, CVS, Costco and Coastal

Contacts. (RX 33 at 1; (CX 9018 (Drumm, Dep. at 108-109)).
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127. 1-800 Contacts and AC Lens entered an agreement dated March 10, 2010 to resolve a
trademark dispute initiated by 1-800 Contacts. (RX0028 (Settlement agreement by and
between 1-800 Contacts and AC Lens dated March 10, 2010) (hereinafter “AC Lens
Agreement”)).

Response to Finding No. 127:

The proposed finding is incomplete because it does not include the full relevant passage
from the Settlement Agreement in question, which states that the agreement was entered into
because “the Parties have determined that, in order to avoid the expense, inconvenience and
disruption of pursuing and defending a litigation, it is desirable and in their respective best
interests to settle any claims related” to 1-800 Contacts’ allegations of trademark infringement
and unfair competition. (RX 28 at 1).

128. The AC Lens Agreement prohibits the parties from “using the other Party’s trademark

keywords or URLS (as listed in Exhibit 1) to target or trigger the appearance of delivery
of advertisements of other content to the user.” (RX0028 at 002 (AC Lens Agreement)).

Response to Finding No. 128:

The proposed finding is incomplete and misleading. The ACLens settlement agreement
does not prohibit, and specifically excludes from the language that Complaint Counsel recite, the
“use of the other Party’s trademarks on the Internet in a manner that would not constitute an
infringing use in a non-Internet context, e.g., comparative advertising, parodies, and similar non-
infringing uses; and (ii) the purchase by either Party of keywords that are generic, non-
trademarked words, such as ‘contacts,” ‘contact lens,” ‘lenses’ and ‘lens.”” (RX 28 at 2).

129. The AC Lens Agreement prohibits the parties from *“using generic, non-trademarked
keywords as keywords in any internet advertising campaign that causes any website,
advertisement, including pop-up advertisements, and/or a link to any website to be
displayed in response to or as a result of any internet search that includes the other
Party’s trademark keywords or URLs (as listed in Exhibit 1) without also using negative
keywords as set forth in subsection (C) [of the agreement], unless the particular internet

search provider does not permit use of negative keywords.” (RX00028 at 002 (AC Lens
Agreement)).
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Response to Finding No. 129:

Respondent has no specific response.

130. The AC Lens Agreement requires the parties, when “using generic, non-trademarked
keywords as keywords in any internet advertising campaign that causes any website,
advertisement, including pop-up advertisements, and/or a link to any website to be
displayed in response to or as a result of any internet search that includes the other
Party’s trademark keywords or URLSs (as listed in Exhibit 1),” to implement negative
keywords “to the fullest extent possible...in order to prevent the display of
advertisements and/or internet links in response to or as a result of any internet search
that includes the other Party’s trademark keywords or URLSs (as listed in Exhibit 1).
Specifically, for each internet search provider from which a Party purchases keywords to
display advertising and/or internet links, the other Party’s trademark keywords and URLs
listed in Exhibit 1 shall be provided to such internet search provider as negative
keywords, such that advertisements and/or links will not be displayed when the negative
keywords are part of a search performed on the internet search provider’s website.”
(RX0028 at 002 (AC Lens Agreement)).

Response to Finding No. 130:

The proposed finding is inaccurate and misleading and should be disregarded because
Complaint Counsel have apparently mashed together parts of various paragraphs from different

pages, while only citing a single page.

3.  Vision Direct

a. Company Basics

131. Vision Direct is an online retailer of contact lenses and vision care supplies (Hamilton,
Tr. 388-390; see also CX8002 at 001 ( 2) (Hamilton, Decl.)).*

Response to Finding No. 131:

Respondent has no specific response.

! The parties have stipulated that sworn declarations included on the joint exhibit list are
admissible for all purposes, including CX8000 (Declaration of Park A. Studebaker (Oakwood
Eye Clinic)), CX8001 (Declaration of Glen M. Hamilton (Walgreens, Inc.)), CX8002
(Declaration of Glen M. Hamilton (Vision Direct, Inc.)), CX8003 (Declaration of Shaneef Mitha
(Lens Discounters)), CX8004 (Declaration of Art Salas (Costco Wholesale)) and CX8005
(Declaration of Rukmini lyer (Microsoft/Bing)). See JX0002-A.
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Vision Direct has been a subsidiary of Walgreen Boots Alliance, Inc. (“Walgreens”)
since 2011. (Hamilton, Tr. 389; CX9007 (Fedele, IHT at 5, 7)).

Response to Finding No. 132:

Respondent has no specific response.

Before being acquired by Walgreens, Vision Direct was owned by Drugstore.com.
(Hamilton, Tr. 469).

Response to Finding No. 133:

Respondent has no specific response.

Vision Direct sells contact lenses through its website only and does not have brick-and-
mortar stores. (Hamilton, Tr. 388-390).

Response to Finding No. 134:

Respondent has no specific response.

Vision Direct competes with other online retailers of contact lenses including 1-800
Contacts, Lens.com, Discount Contact Lenses, Contact Lens King, Coastal, “and some of
the other smaller ones as well.” (Hamilton, Tr. 392; see also CX8002 at 001 ( 3)
(Hamilton, Decl.)).

Response to Finding No. 135:

Complaint Counsel’s Proposed Finding No. 135 is incorrect, incomplete, and misleading.

VisionDirect competes with all companies that, and all persons who, sell contact lenses at retail.

In addition, Mr. Hamilton testified that VisionDirect competes with Walgreens.com, despite

being owned by Walgreens, and Walgreens is neither listed nor a small online retailer. (CX 9007

(Fedele, IHT at 26-28); Hamilton, Dep. 11).

136. Vision Direct’s sales in 2015 were |||l (RX1842 (FY2015 Revenue Analysis

(August 24, 2014-August 23, 2015), in camera)).
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Response to Finding No. 136:

Complaint Counsel’s Proposed Finding No. 136 is not supported by the record evidence

b. Key Employees

Glen Hamilton was employed by Walgreens from December 2011 through January 2017
as “senior manager, online marketing” and later “functional manager, digital and
marketing.” (Hamilton, Tr. 388, 390).

Response to Finding No. 137:

Respondent has no specific response.

Throughout his time at Walgreens, Mr. Hamilton was responsible for online paid search
advertising for both Walgreens.com and VisionDirect.com. (Hamilton, Tr. 388, 390-391).

Response to Finding No. 138:

Respondent has no specific response.

In June 2004, Alesia Pinney was employed by Vision Direct and Drugstore.com as the
Vice President and General Counsel, and was the signatory on the agreement by and
between 1-800 Contacts and Vision Direct dated June 24, 2004. (CX0311 (Settlement
agreement between 1-800 Contacts and Vision Direct dated June 24, 2004)).

Response to Finding No. 139:

Respondent has no specific response.

For a time period including at least the period of time in or around October and
November 2007, Cindy L. Caditz was outside counsel for Vision Direct, and a lawyer
employed at Klarquist Sparkman, LLP located in Seattle, Washington. (CX0138).

Response to Finding No. 140:

Respondent has no specific response.

Ms. Caditz is the Vision Direct outside counsel who wrote to 1-800 Contacts attorney
Bryan Pratt, in a November 5, 2007 letter, that implementing negative keywords in the
manner 1-800 Contacts was asking Vision Direct to do was “a possible violation of the
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Sherman Act” that raised concerns “under the Sherman Act with respect to restrictions on
advertising.” (CX0138 at 001-002).

Response to Finding No. 141:

Complaint Counsel’s Proposed Finding No. 141 is incomplete and misleading. Despite

any “possible” concerns that were mentioned in a single November 5, 2007 letter from its outside

counsel, Vision Direct signed a subsequent settlement agreement with 1-800 Contacts in 2009

that required Vision Direct to implement negative keywords. In addition, that agreement stated

“[i]f any Party in good faith believes after consulting with outside antitrust counsel that the

Antitrust Opinion is sufficiently related to some of the actions required by this Settlement

Agreement and makes the required conduct illegal, that Party may suspend its implementation of

those actions pending the outcome of [certain specified].” The 2009 agreement remains in force

and has not been suspended pursuant to this “Antitrust Opinion” process. (CX 314; Hamilton,

Tr. 405)

142.

143.

For a time period including at least the period of time in or around January 2008, Scott
Sher was outside counsel for Vision Direct, and a lawyer employed at Wilson Sonsini
Goodrich & Rosati in Washington, DC. (CX0141; CX0142).

Response to Finding No. 142:

Respondent has no specific response.

C. Agreement(s)

1-800 Contacts, Inc. and Vision Direct, Inc. entered an agreement dated June 24, 2004 to
resolve a trademark dispute initiated by 1-800 Contacts. (CX0311 (Settlement agreement
between 1-800 Contacts and Vision Direct dated June 24, 2004 (hereinafter “2004 Vision
Direct Agreement”))).

Response to Finding No. 143:

Complaint Counsel’s Proposed Finding No. 143 is incomplete. The dispute between 1-

800 contacts did not only involve trademark claims; it also alleged other claims under the
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Lanham Act, as well as unfair competition and tortious interference with prospective economic
advantage claims. (CX 1614).
144. The 2004 Vision Direct Agreement prohibits both parties from “causing a Party’s brand
name, or link to the Party’s restricted Websites to appear in a search results page of an

Internet search engine, when a user specifically searches for the other Party’s brand
name, trademarks, or URLs.” (CX0311 at 004 (2004 Vision Direct Agreement)).

Response to Finding No. 144:

Complaint Counsel’s Proposed Finding No. 144 is incomplete, misleading, and
inaccurate. The 2004 Vision Direct Agreement provides that “Prohibited Acts shall not include
(i) use of the other Party’s Trademarks on the Internet in a manner that would not constitute an
infringing use in an non-Internet context, e.g., the use on the Internet of comparative advertising,
parodies, and similar non-Infringing, uses; and (ii) the purchase by either Party of the key words
that are generic words such as ‘contacts,” ‘contact lens,” and ‘lens’ (and both Parties
acknowledge that any advertisements triggered by such keywords are not prohibited under this

agreement.” (CX 311 at 4-5 (2004 Vision Direct Agreement)).
145. The 2004 Vision Direct Agreement prohibits both parties from “causing a Party’s website
or Internet advertisement to appear in response to any Internet search for the other Party’s

brand name, trademarks or URLs.” (CX0311 at 004 (2004 Vision Direct Agreement)).

Response to Finding No. 145:

Complaint Counsel’s Proposed Finding No. 145 is incomplete, misleading, and
inaccurate. The 2004 Vision Direct Agreement provides that “Prohibited Acts shall not include
(i) use of the other Party’s Trademarks on the Internet in a manner that would not constitute an
infringing use in an non-Internet context, e.g., the use on the Internet of comparative advertising,
parodies, and similar non-Infringing, uses; and (ii) the purchase by either Party of the key words

that are generic words such as ‘contacts,” ‘contact lens,” and ‘lens’ (and both Parties
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acknowledge that any advertisements triggered by such keywords are not prohibited under this

agreement.” (CX 311 at 4-5 (2004 Vision Direct Agreement)).

146.

147.

148.

149.

1-800 Contacts, Inc. and Vision Direct, Inc./Drugstore.com entered into a second
agreement effective May 8, 2009. (CX0314 (Settlement Agreement and Mutual Release
between 1-800 Contacts and Vision Direct effective May 8, 2009 (hereinafter “2009
Vision Direct Agreement”))).

Response to Finding No. 146:

Respondent has no specific response.

The 2009 Vision Direct Agreement provides that “[t]he 2004 Settlement Agreement shall
remain in full force and effect except that the Parties’ sole obligations with respect to the
use of negative keywords shall be to comply with the terms of this Settlement
Agreement.” (CX0314 at 004 (2009 Vision Direct Agreement)).

Response to Finding No. 147:

Respondent has no specific response.

The 2009 Vision Direct Agreement provides that a Stipulated Order be filed with the
Court so as to “require the Parties to implement the Negative Keywords Lists,” and “[i]f
the Court refuses to enter the Order . . . then the Parties shall confer in good faith to
determine whether they will agree to proceed with a settlement.” (CX0314 at 004-005
(2009 Vision Direct Agreement)).

Response to Finding No. 148:

Respondent has no specific response.

4. Coastal Contacts

a. Company Basics

Coastal Contacts, Inc. (“Coastal” or “Coastal Contacts™), headquartered in Vancouver,
British Columbia, is an online retailer of vision care products and services, including
contact lenses. (CX1615 at 2 (1 4)).
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Response to Finding No. 149:

The proposed finding is not supported by the cited evidence. CX 1615 is a complaint
filed in district court in 2004. (CX 1615). The cited paragraph is an allegation made upon
“information and belief.” (CX 1615 at 2 (1 4)). Further, Coastal Contacts was purchased by

Essilor, which is one of the world’s largest optical companies. (Bethers, Tr. 3516-3517, 3540).

150. Coastal operates a U.S. website at the URL coastalcontacts.com and a Canadian website
at the URL clearlycontacts.ca. Coastal has also operated the websites
ClearlyContacts.com, TheContactLensStore.com, Lensway.com, NordicLenses.com, and
CoastalContacts.ca. (CX0310 at 018).

Response to Finding No. 150:

The proposed finding is not supported by the cited evidence. CX 310 is a settlement

agreement entered into in 2004; it does not show what sites Coastal Contacts currently operates.

151. In 2015, Coastal Contacts had contact lens sales revenue of |||l (Cx1465
(Coastal Contacts CL Revenue (total revenue), in camera)).

Response to Finding No. 151:

The proposed finding is not supported by the evidence. The cited document purports to

show revenue associated with the_, but there is no evidence

indicating what |||l reoresents. (CX 1465). Complaint Counsel assert that Coastal
Contacts “operates a U.S. website at the URL coastalcontacts.com.” (CC Proposed Finding No.

150.)

b. Key Employees

152. Steve Bochen, Chief Operating Officer at Coastal Contacts, Inc. was the signatory on the
agreement by and between Coastal Contacts, Inc. and 1-800 Contacts dated November 8,
2004. (CX0310 at 010 (Settlement Agreement by and between 1-800 Contacts and
Coastal Contacts dated November 8, 2004)).
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Response to Finding No. 152:

Respondent has no specific response.

Michael Suh, Search Engine Marketing Manager of Coastal Contacts, was contacted by
1-800 Contacts employees related to implementation of negative keywords and other
bidding agreement compliance issues. (CX0432).

Response to Finding No. 153:

The evidence does not support the proposed finding. The cited email does not show that

Michael Suh “was contacted by 1-800 Contacts employees.” Nor does the cited email make any

reference to any agreement, let alone a “bidding agreement.” (CX 432).

154.

C. Agreement(s)

1-800 Contacts and Coastal entered into an agreement dated November 8, 2004. (CX0310
(Settlement Agreement by and between 1-800 Contacts and Coastal Contacts dated
November 8, 2004) (hereinafter “Coastal Agreement”)).

Response to Finding No. 154:

The proposed finding is inaccurate and incomplete. The cited agreement is a settlement

of an action filed by 1-800 Contacts against Coastal Contacts captioned: “1-800 Contacts, Inc. v.

Coastal Contacts Inc., Action No. 204CV00249DAK.” (CX 310 at 1). The agreement states

that “is made and entered into as of October 29, 2004.” (CX 310 at 1).

155.

156.

The Coastal Agreement is governed under New York State laws. (CX0310 (Coastal
Agreement)).

Response to Finding No. 155:

Respondent has no specific response.

The Coastal Agreement prohibits the parties to the agreement from “causing a website or
Internet advertisement to appear in response to any Internet search for another Party’s
brand name, trademarks, or URLS but not through a search employing Generic or
Descriptive Terms.” (CX0310 at 003 (Coastal Agreement)).
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Response to Finding No. 156:

Respondent has no specific response.

The Coastal Agreement prohibits the parties from “causing a Party’s brand name, or link
to that Party’s websites to appear as a listing in the search results page of an Internet
search engine, when a user specifically searches for the other Party’s brand name,
trademarks, or URLS.” (CX0310 at 003 (Coastal Agreement)).

Response to Finding No. 157:

Respondent has no specific response.

S. Lens.com

a. Company Basics

Lens.com, Inc. (“Lens.com”) is an online retailer of contact lenses that sells throughout
the United States. It is a Nevada corporation. Lens.com’s mailing addresses include PO
Box 366, Louisiana, MO 63353. (CX1125 at 003).

Response to Finding No. 158:

The proposed finding misstates the cited exhibit and should be disregarded. The cited

exhibit is a copy of a complaint filed by 1-800 Contacts in 2007. The cited exhibit thus only

supports a finding with respect to Lens.com’s activities as of 2007.

159.

160.

Lens.com sells online through the website www.lens.com. In 2005, Lens.com search ads
were appearing in response to searches on Google containing 1-800 Contact’s
trademarks. (CX0462 at 001).

Response to Finding No. 159:

Respondent has no specific response.

b. Key Employees

Cary Samourkachian has been the owner and CEO of Lens.com, Inc. since approximately
1998. (CX1673 (Samourkachian, Dep. at 16, 21, 30)).
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Response to Finding No. 160:

The proposed finding is inconsistent with the cited deposition testimony. The deposition
in question was taken in April 2008, and the testimony supports a finding that
Mr. Samourkachian was the CEO of Lens.com as of April 2008. The cited testimony does not
support a finding that Mr. Samourkachian was (or is) the owner of Lens.com. The testimony on
the ownership question was ambiguous.
“Q. Who would be the best person to ask about the ownership of
Lens.com, Inc.?
A. 1t would be myself. | would have to look at records to kind of —
Q. What records?
A. Personal records maybe, kind of reflect, think about it. I’m not
prepared right now to discuss those items, because I’m not prepared for that.
Q. So you’re not prepared to tell me who owns Lens.com, Inc.?
A. 1said | haven’t prepared myself, refreshed myself as to the details of
your question. | was under the impression we are here for a different matter.”

(CX 1673 (Samourkachian Dep. in 1-800 Contacts v. Lens.com, at 31-32)).

6. Memorial Eye

a. Company Basics

161. Memorial Eye P.A. (“Memorial Eye”) is based in Houston, Texas, and sells glasses,
contact lenses, and optometry services through several brick and mortar facilities.
(Holbrook, Tr. 1851; RX0072 at 002-003 (1 7-8) (1-800 Contacts, Inc. v. Memorial Eye,
PA Complaint)).

Response to Finding No. 161:

Respondent has no specific response.
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162. Memorial Eye currently employs six optometrists and approximately 38 employees.
(Holbrook, Tr. 1854-1855).

Response to Finding No. 162:

Respondent has no specific response.

163. Memorial Eye sold contact lenses online directly to consumers throughout the United
States through the internet from December 2004 through December 2013. (Holbrook, Tr.
1856-1859, 1873; CX9024 (Holbrook, Dep. at 10-11); RX0072 at 004 (1 17) (1-800
Contacts, Inc. v. Memorial Eye, PA Complaint)).

Response to Finding No. 163:

Complaint Counsel’s Proposed Finding No. 163 is incomplete. Although Memorial Eye
stopped selling contact lenses online in December 2013, Memorial Eye had decided to cease

selling contact lenses online over a year earlier, in 2012. (Holbrook, Tr. 1940-1941).

164. During the time it sold contact lenses online, Memorial Eye did so through two websites:
ShipMyContacts.com and IWantContacts.com. (Holbrook, Tr. 1858-1859).

Response to Finding No. 164:

Complaint Counsel’s Proposed Finding No. 164 is incorrect, incomplete, and not
supported by the record evidence cited. Memorial Eye did not begin selling contact lenses
through IWantContacts.com until approximately November 2007. (Holbrook, Tr. 1859).
Although Memorial Eye stopped selling contact lenses through the internet in December 2013,
Memorial Eye decided to cease selling contact lenses online in 2012. (Holbrook, Tr. 1940—

1941).
165. Memorial Eye began selling contact lenses online through the website
ShipMyContacts.com in December 2004. (Holbrook, Tr. 1859; CX9024 (Holbrook, Dep.
at 10-11)).

Response to Finding No. 165:

Respondent has no specific response.
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166. Memorial Eye began selling contact lenses online through the website
IWantContacts.com in November 2007. (Holbrook, Tr. 1859; CX9024 (Holbrook, Dep.
at 10-11)).

Response to Finding No. 166:

Respondent has no specific response.

b. Key Employees

167. Eric Holbrook is the co-founder and general manager of Memorial Eye. (Holbrook, Tr.
1850-1851).

Response to Finding No. 167:

Complaint Counsel’s Proposed Finding No. 167 is incorrect, incomplete, and not
supported by the record evidence cited. Eric Holbrook never referred to himself as a “co-
founder” of Memorial Eye. Memorial Eye is owned by Dr. Amelia Holbrook, Mr. Holbrook’s
wife. (Holbrook, Tr. 1854). Dr. Amelia Holbrook is the President of Memorial Eye. (Holbrook,
Tr. 1884). Eric Holbrook is not, and never has been, an officer of Memorial Eye. (Holbrook, Tr.
1884-1885). Dr. Amelia Holbrook owned and controlled Memorial Eye’s business functions,

including its sale of contact lenses online. (Holbrook, Tr. 1885).

168. Mr. Holbrook is responsible for the overall management of Memorial Eye, including both
its brick-and-mortar stores and, during the time it sold contact lenses online, its online
operations. Mr. Holbrook was ultimately responsible for all online operations, including
marketing and advertising efforts, as well as other strategic and general business
decisions. (Holbrook, Tr. 1855-1856, 1872-1873).

Response to Finding No. 168:

Complaint Counsel’s Proposed Finding No. 168 is incorrect, incomplete, and not
supported by the record evidence cited. Memorial Eye is owned by Dr. Amelia Holbrook, Mr.
Holbrook’s wife. (Holbrook, Tr. 1854). Dr. Amelia Holbrook is the President of Memorial Eye.

(Holbrook, Tr. 1884). Eric Holbrook is not, and never has been, an officer of Memorial Eye.
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(Holbrook, Tr. 1884-1885). Dr. Amelia Holbrook owned and controlled Memorial Eye’s

business functions, including its sale of contact lenses online. (Holbrook, Tr. 1885).

C. Agreement(s)

169. 1-800 Contacts and Memorial Eye entered into an agreement effective November 26,
2013, which requires the parties to “refrain from purchasing or using any of the terms of
the other Party as listed in Exhibit 2 as triggering keywords in any search engine
advertising campaign,” and to “implement all of the terms the other Party has listed in
Exhibit 2 as negative keywords in all internet search engine advertising campaigns with
respect to those internet search engines that allow the implementation of negative
keywords by the Party.” (CX0326 at 003 (Settlement Agreement between 1-800
Contacts, Inc. and Memorial Eye P.A. dated Nov. 26, 2013 (hereinafter “Memorial Eye
Agreement”))).

Response to Finding No. 169:

Complaint Counsel’s Proposed Finding No. 169 is incorrect and incomplete. The
Memorial Eye Agreement does not prohibit, and expressly excludes from the language quoted by
Complaint Counsel, “the use or purchase of generic words such as contact, contacts, lenses,
contact lenses, glasses, eyeglasses, eyewear, frame or other, similar generic terms as long as the
appropriate negative keywords are implemented pursuant to section 3(b).” (CX 326 at 3).
Moreover, Complaint Counsel’s Finding No. 169 does not accurately quote from CX 326,

introducing several word changes that do not appear in the cited exhibit.

7. Luxottica

a. Company Basics

170. Luxottica is based in Milan, Italy. Its U.S. subsidiary, Luxottica North America, is based
in Ohio. ((CX0331 at 006 (Sourcing Agreement by and between 1-800 Contacts and
Luxottica)).

Response to Finding No. 170:

Complaint Counsel’s Proposed Finding No. 170 is not supported by the cited exhibit.

CX 331 at 6 does not mention that Luxottica is based in Milan, Italy or is a subsidiary of

43



PUBLIC

Luxottica named Luxottica North America. CX 331 at 6 refers to an entity — a party to the
“Contact Lens Sourcing and Services Agreement” — named “Luxottica Retail North America, an
Ohio Corporation,” but the cited page does not indicate that entity’s corporate affiliation or

ownership.

171. Luxottica’s subsidiaries include, but are not limited to, Luxottica Retail North America
Inc., LensCrafters International, Inc., EYEXAM of California, Inc., and EyeMed Vision
Care LLC, among others. ((CX0331 (Sourcing Agreement by and between 1-800
Contacts and Luxottica)).

Response to Finding No. 171:

Respondent does not dispute that CX 331 is a “Contact Lens Sourcing and Service
Agreement” entered into by 1-800 Contacts with Luxottica Retail North America Inc., an Ohio
corporation, Luxottica Retail Canada, an Ontario corporation, LensCrafters International, Inc., an
Ohio corporation, EYEXAM of California, Inc., a California corporation, and EyeMed Vision
Care LLC, a Delaware limited liability company. Nevertheless, Complaint Counsel’s Proposed
Finding No. 171 is not, as far as Respondent can tell, supported by the cited exhibit. Complaint
Counsel’s Proposed Finding No. 171 cites Exhibit CX 331, which has 167 pages, but the

proposed finding does not provide any page number.

172. Luxottica’s primary business in the United States is operating optical chains such as
LensCrafters, Pearl Vision, Sears Optical, and Target Optical and distributing optical
products including eyeglasses and contact lenses. ((CX0331 at 006 (Sourcing Agreement
by and between 1-800 Contacts and Luxottica)).

Response to Finding No. 172:

Complaint Counsel’s Proposed Finding No. 172 is not supported by the cited exhibit.
CX 331 at 6 does not purport to identify Luxottica’s “primary business” in the United States.
Instead, CX 331 at 6 states that “LUX is in the business of operating optical chains of retail
stores in the United States and Canada, under the brands, including but not limited to
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LensCrafters, Pearle Vision, Sears Optical, and Target Optical and operating internet websites
for the Stores,” and that “through those stores, LUX primarily markets, sells and distributes
optical products, including eyeglasses, sunglasses, accessories, contact lenses, and products

related thereto.” (CX 331 at 6).

173. Luxottica’s volume of sales for contact lenses in the United States in 2016 wasjjjjjjj
. (CX1817, in camera).

Response to Finding No. 173:

Respondent has no specific response.

b. Adgreement(s)

174. In May 2005, 1-800 Contacts and Luxottica entered into an agreement whereby each
party agreed not to use the other’s trademarks in search advertising, and to have affiliates
stop using the other party’s trademarks in search advertising as well. (CX0174, CX1378).

Response to Finding No. 174:

Complaint Counsel’s Proposed Finding No. 174 is inaccurate, misleading, and not
supported by the cited exhibits. CX 174 does not reflect an agreement between 1-800 Contacts
and Luxottica regarding the use of each other’s trademarks in search advertising. CX 174 is an
email discussion between Seth Mclaughlin of Luxottica and Kevin McCallum of 1-800 Contacts
relating to whether some of 1-800 Contacts’ affiliates were “inappropriately using [the]
LensCrafters trademark.” CX 174 at 2. As the top email demonstrates, the email discussion in
CX 174 related specifically to marketing affiliates: “Like most companies, we have thousands of
affiliates in our affiliate program.” CX 174 at 1.

Similarly, CX 1378 does not support Complaint Counsel’s Proposed Finding No. 174
because CX 1378 is an email chain in which Clint Schmidt of 1-800 Contacts states to Connie

Ross of Luxottica merely that he is “glad to have amicable correspondence to resolve any search
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or trademark issues in the future.” CX 1378 does not reflect any specific agreement between 1-

800 Contacts and Luxottica.

175. 1-800 Contacts and Luxottica entered into a sourcing and services agreement, dated
December 23, 2013 that prohibited both parties and their affiliates (including, for
Luxottica, retailers such as EyeMed, LensCrafters, Pearle Vision, Sears Optical, and
Target Optical) from the “purchase or use of any of the [other party’s] Trademarks or
confusingly similar variations . . . as triggering keywords in any internet search engine
advertising campaign,” and further required each party to enter the other party’s
trademarks as negative keywords in all advertising campaigns. (CX0331 (Sourcing
Agreement by and between 1-800 Contacts and Luxottica 88 17.10-11); Bethers, Tr.
3721-22; CX9001 (Bethers, IHT at 221-222)).

Response to Finding No. 175:

Complaint Counsel’s Proposed Finding No. 175 is incomplete. 1-800 Contacts entered
into a “Contact Lens Sourcing and Services Agreement” with certain Luxottica companies on
December 23, 2013, pursuant to which 1-800 Contacts would provide contact lens fulfillment
services for those Luxottica companies to “assist . .. in managing and operating [their] contact
lenses business” and the parties would work together in sourcing contact lens. (CX 331 at 6;
Bethers, Tr. 3524-25, 3694-95). The Contact Lens Sourcing and Services Agreement has two
major parts: one is that 1-800 Contacts provides fulfillment services by shipping contact lens
products directly to the Luxottica companies’ stores or customers; the second is a joint sourcing

arrangement for purchasing contact lenses from the four manufactures. (Bethers, Tr. 3524-25,

soo0.5).
I On¢ of many components in the Contact Lens Sourcing and Services

Agreement is a section that contains provisions prohibiting the parties from purchasing or using

the other party’s trademarks or confusingly similar variations “as triggering keywords in any
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internet search engine advertising campaign” and requiring each party to enter the other party’s

trademarks as “exact match” negative keywords. (CX 331 at 45-46; Bethers, Tr. 3695-3700).

8. EZ ContactsUSA

a. Company Basics

176. EZContactsUSA is an online seller of contact lenses, sunglasses, and eyeglasses, and
takes purchases both online and over the telephone. (CX0313).

Response to Finding No. 176:

The proposed finding misstates the cited exhibit and should be disregarded. The cited
exhibit, CX 313, is a settlement agreement dated May 12, 2008. The agreement does not state
that EZContactsUSA was in 2008 an online seller of contact lenses, sunglasses and eyeglasses.
The agreement also does not state that EZContactsUSA in 2008 took purchases both online and
over the telephone. And, of course, the May 2008 settlement agreement provides no support for

the proposed finding, which purports to speak to EZContactsUSA’s current business activities.

177. EZContactsUSA is located at 4111 Glenwood Road, Brooklyn, NY and at 544 Park
Avenue, Brooklyn, NY. (CX0313).

Response to Finding No. 177:

The proposed finding misstates the cited exhibit and should be disregarded. CX 313 is a
copy of a settlement agreement dated May 12, 2008. The most that the exhibit could support is a

finding that as of May 12, 2008, EZContactsUSA was located at the referenced address.

178. On or about December 6, 2007, 1-800 Contacts filed a lawsuit against EZ Contacts,
alleging trademark infringement. (CX0313).

Response to Finding No. 178:

Complaint Counsel’s Proposed Finding No. 178 is incomplete. 1-800 Contacts filed a

lawsuit against EZContactsUSA alleging more than just trademark infringement. 1-800 Contacts
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also brought claims for federal unfair competition, common law unfair competition,

misappropriation, copyright infringement and unjust enrichment. (CX 1617 at 14-17; Pratt, Tr.

2536-37).

179.

180.

a. Key Employees

Sholomo Lefkowitz was the owner of EZ Contacts as of May 12, 2008. (CX0313).

Response to Finding No. 179:

Respondent has no specific response.

b. Adgreement(s)

EZ Contacts and 1-800 Contacts, Inc. entered into an agreement effective May 12, 2008
to resolve a trademark dispute initiated by 1-800 Contacts. (CX0313).

Response to Finding No. 180:

Respondent has no specific response, other than to note that the settlement agreement

also resolved the other federal and state claims that 1-800 Contacts had asserted in the lawsuit.

(CX 313).

181.

EZ Contacts and 1-800 Contacts, Inc. entered into an agreement effective May 12, 2008
which prohibits the parties from, “performing any action or omission of actions that
would cause advertisements, internet links, and/or other promotion material related to a
Party’s website to appear in response to an entry of any one of the other Party’s
prohibited keywords listed in Exhibit 3.” (CX0313 at 004).

Response to Finding No. 181:

The proposed finding is incomplete, misleading, and inaccurate. The EZContactsUSA

agreement does not prohibit, and specifically excludes from the language quoted by Complaint

Counsel, the “(i) use of the other Party’s trademarks on the Internet in a manner that would not

constitute an infringing use in a non-Internet context, e.g., the use in the Internet of comparative

advertising, parodies, and similar non-Infringing uses; and (ii) uses made by third parties not
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contracted or otherwise affiliated with a Party which result in the third party listing together the
Party’s and the other Party’s trademarks; and (ii) the purchase by either Party of keywords that
are generic, non-trademarked words, such as “contacts,” “contact lens,” “buy,” “lenses,” and

“lens.”” (CX 313 at 4-5).

182. EZ Contacts and 1-800 Contacts, Inc. entered into an agreement effective May 12, 2008
which required, for any keyword purchase, including generic, non-trademark keywords,
“the Parties shall use the prohibited keywords (as listed in Exhibit 3) as negative
keywords in order to prevent the generation of advertisements and internet links triggered
by keywords that are prohibited under [the] agreement,” and that the negative keywords
must be implemented, “such that advertisements will not be generated when the negative
keywords are used on the website of an internet search provider,” and that “use of
generic, non-trademarked words without use of negative keywords shall be considered a
prohibited act.” (CX0313 at 005).

Response to Finding No. 182:

The proposed finding inaccurately quotes the cited exhibit, CX 313 at 5, and should be
disregarded as written. Section 5(B) of the settlement agreement provides that “Prohibited Acts

shall not include... (iii) the purchase by either Party of keywords that are generic, non-

trademarked words, such as “contacts,” “contact lens,” “buy,” “lenses,” and “lens” (and both
Parties acknowledge that any advertisements triggered by such key words are not prohibited
under this Agreement).” The very next sentence then specifies that “when any keyword
purchase of any kind, including the purchase of generic, non-trademarked keywords, is made
through any internet search provider, the Parties shall use the prohibited key words (as listed in
Exhibit 3) as negative keywords in order to prevent the generation of advertisements and internet
links triggered by keywords that are prohibited under this agreement,” not “triggered by negative

keywords” as quoted by Complaint Counsel. (CX 313 at 4-5) (emphasis added).
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9. Lensfast

a. Company Basics

183. Lensfast, LLC (“Lensfast”) is an online retailer of contact lenses, with operations
throughout the United States, and with a mailing address of P.O. Box 1001, Meredith,
New Hampshire, 03253. (CX0315 at 006).

Response to Finding No. 183:

The proposed finding misstates the cited exhibit and should be disregarded. The cited
exhibit is a settlement agreement dated January 2010. The agreement does not state that Lensfast
was in 2010 or is now an online retailer of contacts, with operations throughout the United
States, as the proposed finding contends. The agreement does contain (at page 6) the cited
mailing address, but the exhibit could only support a finding that Lensfast was using that address

as of January 2010.

184. Lensfast sells contact lenses online at the websites lensfast.com, contactlens.com, and E-
Contacts.com. (CX0315 at 010).

Response to Finding No. 184:

The proposed finding misstates the cited exhibit and should be disregarded. The cited
exhibit is a January 2010 settlement agreement; it cannot support a finding that Lensfast

currently sells contact lenses through the website addresses set out in the finding.

185. Lensfast had sales in 2011 of $1,351,592. (CX1480).

Response to Finding No. 185:

Respondent objects to the proposed finding on the ground that the cited spreadsheet is
unreliable hearsay within hearsay, was not the subject of any declaration or testimony, and is not
self-explanatory. For example, there is no explanation of what products were being sold or

whether the sales were made online or over the phone.
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186. Lensfast had sales in 2012 of $1,583.339. (CX1481).

Response to Finding No. 186:

Respondent objects to the proposed finding on the ground that the cited spreadsheet is
unreliable hearsay within hearsay, was not the subject of any declaration or testimony, and is not
self-explanatory. For example, there is no explanation of what products were being sold or

whether the sales were made online or over the phone.

187. Lensfast had sales in 2013 of $1,747,547. (CX1482).

Response to Finding No. 187:

Respondent objects to the proposed finding on the ground that the cited spreadsheet is
unreliable hearsay within hearsay, was not the subject of any declaration or testimony, and is not
self-explanatory. For example, there is no explanation of what products were being sold or

whether the sales were made online or over the phone.

188. Lenstast had sales in 2014 of $1,696,954. (CX1483).

Response to Finding No. 188:

Respondent objects to the proposed finding on the ground that the cited spreadsheet is
unreliable hearsay within hearsay, was not the subject of any declaration or testimony, and is not
self-explanatory. For example, there is no explanation of what products were being sold or

whether the sales were made online or over the phone.

189. Lensfast had sales in 2015 of $2,058,000. (CX1484).

Response to Finding No. 189:

Respondent objects to the proposed finding on the ground that the cited spreadsheet is

unreliable hearsay within hearsay, was not the subject of any declaration or testimony, and is not
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self-explanatory. For example, there is no explanation of what products were being sold or

whether the sales were made online or over the phone.

b. Key Employees

190. Randall Weigner, President and CEO of Lensfast, was the signatory on the agreement
dated January 4, 2010, by and between 1-800 Contacts and Lensfast, Inc. (CX0315
(Settlement Agreement by and between 1-800 Contacts, Inc. and Lensfast, Inc. dated
January 4, 2010)).

Response to Finding No. 190:

The proposed finding misstates the cited exhibit and should be disregarded. The
signature of the person who signed the agreement for Lensfast is indecipherable. In addition, the
person who signed the agreement for Lensfast did not state that he or she was CEO and

President, as the proposed finding states. Instead, he or she signed as an “LLC Member.”

C. Agreement(s)

191. On January 4, 2010, 1-800 Contacts and Lensfast, Inc. into an agreement to resolve a
trademark dispute initiated by 1-800 Contacts. (CX0315 (Settlement Agreement by and
between 1-800 Contacts, Inc. and Lensfast, Inc. dated January 4, 2010 (hereinafter
“Lensfast Agreement”))).

Response to Finding No. 191:

Respondent has no specific response.

192. The Lensfast Agreement prohibits either party from “causing a Party’s brand name, or
Internet link to the Party’s Restricted Websites to appear as a listing in the search results
page of Internet search engine, when the user specifically searches for the other Party’s
brand name, trademark, or URLS (as listed in Exhibit 2).” (CX0315 at 003 (Lensfast
Agreement)).

Response to Finding No. 192:

The proposed finding is incomplete, misleading, and inaccurate. The Lensfast agreement
does not prohibit, and specifically excludes from the language quoted by Complaint Counsel,

any “(i) use of the other Party’s Trademarks on the Internet in a manner that would not constitute
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an infringing use in a non-Internet context, e.g., the use on the Internet of comparative
advertising, parodies, and similar non-Infringing uses; and (ii) the purchase by either Party of
keywords that are generic, non-trademarked words, such as “contacts,” “contact lens,” “lenses,”
and “lens.” (CX 315 at 4).
193. The Lensfast Agreement requires the parties to “use the prohibited key words (as listed in
Exhibit 2) as negative keywords” in order “to prevent the generation of advertisements
and internet links triggered by keywords that are prohibited under the agreement.”

(CX0315 at 004 (Lensfast Agreement)).

Response to Finding No. 193:

The proposed finding is incomplete and misleading. The Lensfast agreement does not
prohibit the generation of advertisements and internet links triggered by any “use of the other
Party’s Trademarks on the Internet in a manner that would not constitute an infringing use in a
non-Internet context, e.g., the use on the Internet of comparative advertising, parodies, and

similar non-Infringing uses.” (CX 315 at 4).

10. Lenses for Less

a. Company Basics

194. Oakwood Eye Clinic is a privately owned eye care provider company based in Dayton,
Ohio. (CX8000 at 001 (11 1-2) (Studebaker, Decl.)).

Response to Finding No. 194:

Respondent has no specific response.

195. Lenses for Less is a subsidiary of Oakwood Eye Clinic that sells contact lenses online.
(CX8000 at 001 (1 3) (Studebaker, Decl.)).
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Response to Finding No. 195:

The proposed finding is incomplete and should reflect the fact that as an ECP, Oakwood
Eye Clinic provides eye exams and optometry services and sells both glasses and contact lenses.

(CX 8000 at 1 (11 2-4)).

196. Lenses for Less began selling contact lenses online in 1999. (CX8000 at 001 ( 3)
(Studebaker, Decl.)).

Response to Finding No. 196:

Respondent has no specific response.

197. Lenses for Less competes against 1-800 Contacts for the sale of contact lenses online.
(CX8000 at 001 (1 5) (Studebaker, Decl.)).

Response to Finding No. 197:

Respondent has no specific response.

198. Lenses for Less utilizes search advertising. (CX8000 at 001 (f 6) (Studebaker, Decl.)).

Response to Finding No. 198:

Complaint Counsel’s Proposed Finding No. 198 is incomplete and misleading because
Lenses for Less does not itself “utilize” paid search advertising; it hires another company to do
that. The Studebaker declaration states that since 2010, Lenses for Less has outsourced its
search advertising to a third party, which manages and makes the selections for search

advertising campaigns. (CX 8000 at 1 (1 6) (Studebaker, Decl.)).

b. Key Employees

199. Park A. Studebaker owns and operates Lenses for Less, which is a a subsidiary of
Oakwood Eye Clinic that sells contact lenses online. (CX8000 at 001 (1 3) (Studebaker,
Decl.)).
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Response to Finding No. 199:

The proposed finding misstates the cited exhibit and should be disregarded. While
Mr. Studebaker’s declaration does state that he is “the Owner” of Oakwood Eye Clinic, it
nowhere states that he “operates” Lenses for Less. Indeed, the fact that Lenses for Less has
outsourced “web support and search advertising management” to a third party for the past seven
years strongly suggests that he does not “operate” Lenses for Less. (CX 8000 at 1 (1 6)

(Studebaker, Decl.)).

C. Agreement(s)

200. Lenses For Less entered into an agreement with 1-800 Contacts, effective March 23,
2010. (CX0320 at 002 (Settlement Agreement dated March 23, 2010 by and between
1800 Contacts and Lenses for Less) (“Lenses For Less Agreement))).

Response to Finding No. 200:

The proposed finding is incomplete. 1-800 Contacts filed a lawsuit against Lenses for
Less alleging trademark infringement and unfair competition, among other claims, on
January 20, 2010. The “agreement” to which Complaint Counsel refer in proposed finding
no. 200 is the settlement agreement entered into between 1-800 Contacts and Lenses for Less to
resolve the dispute in order to “avoid the expense, inconvenience, and disruption of pursuing and

defending the Action.” (CX 320 at 2).

201. The Lenses For Less Agreement prohibits “engaging in or participating in internet
advertising or any other action that causes any website, advertisement, including pop-up
advertisements, and/or a link to any website to be displayed in response to or as a result
of any internet search that includes the other Party’s trademark keywords or URLS.”
(CX0320 at 003 (Lenses For Less Agreement)).

Response to Finding No. 201:

The proposed finding is incomplete, misleading, and inaccurate. The Lenses for Less

Agreement does not prohibit, and specifically excludes from the language quoted by Complaint
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Counsel, any “(i) use of the other Party’s trademarks on the Internet in a manner that would not
constitute an infringing use in a non-Internet context, e.g., comparative advertising, parodies, and
similar non-Infringing uses; and (ii) the purchase or use by either Party of keywords that are
generic, non-trademarked words, such as “contacts,” “contact lens,” “lenses,” and “lens,”” so
long as the appropriate negative keywords are also in place if permitted by the internet search
provider. (CX 320 at 4).

202. Pursuant to the Lenses For Less Agreement, Lenses For Less and 1-800 Contacts
“mutually agree to use the other Party’s trademark keywords and URLSs . . . as negative
keywords in all of their respective keyword advertising campaigns for any internet search
provider that allows the use of negative keywords, to the fullest extent allowable by the
internet search provider, in order to prevent the display of advertisements and/or internet
links in response to or as a result of any internet search that includes the other Party’s

trademark keywords or URLs.” (CX0320 at 004 (Lenses For Less Agreement)).

Response to Finding No. 202:

The proposed finding is incomplete and misleading because the quoted language must be
read in the context of the entire agreement and in the context of the underlying purpose of
protecting the parties’ trademark rights. For example, the parties to the agreement are only
required to implement negative keywords in a manner that would prevent advertisements from
being displayed in response to searches specifically for the other party’s trademarks and
variations thereof, and not for queries that are not navigational in nature and “would not
constitute an infringing use in a non-Internet context, e.g., the use on the Internet of comparative
advertising, parodies, and similar non-Infringing uses.” (CX 320 at 4; CX 9040 (Miller, Dep. at

37-39, 66); CX 9031 (Schmidt, Dep. at 115); CX 9020 (Craven, Dep. at 18-19)).
203. Pursuant to the Lenses For Less Agreement, Lenses For Less and 1-800 Contacts agreed
to adopt negative keywords “in order to prevent the display of advertisements and/or

internet links in response to or as a result of any internet search that includes the other
Party’s trademark keywords or URLs.” (CX0320 at 004 (Lenses For Less Agreement)).
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Response to Finding No. 203:

The proposed finding is incomplete and misleading. The full sentence, which must be
read in the context of the entire agreement, follows directly after the passage quoted in proposed
finding no. 202 and provides: “Specifically, for each internet search provider from which a Party
purchases keywords to display advertising and/or internet links, the other Party’s trademark
keywords and URLSs listed in Exhibit 2 shall also be provided to such internet search provider as
negative keywords, such that advertisements and/or links will not be displayed when the negative
keywords are part of a search performed on the internet search provider’s website, unless the
particular internet search provider does not permit use of negative keywords.” (CX 320 at 4).
Additionally, the Lenses for Less agreement does not prohibit, and specifically excludes from the
language quoted above, any “(i) use of the other Party’s trademarks on the Internet in a manner
that would not constitute an infringing use in a non-Internet context, e.g., comparative
advertising, parodies, and similar non-Infringing uses; and (ii) the purchase or use by either Party
of keywords that are generic, non-trademarked words, such as “contacts,” “contact lens,”

“lenses,” and “lens.” (CX 320 at 4).

11.  Contact Lens King

a. Company Basics

204. Contact Lens King, Inc. (“Contact Lens King”) is engaged in the retail sale of contact
lenses via the internet. (CX0461 at 002 (Complaint filed by 1-800 Contacts dated March
3, 2010)).

Response to Finding No. 204:

Respondent has no specific response.

205. In 2015, Contact Lens King had |||l in contact lens sales. (CX1473, in
camera).
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Response to Finding No. 205:

Respondent has no specific response.

In calendar iear 2016, through September 29, 2016, Contact Lens King had ||

(CX1474, in camera).

Response to Finding No. 206:

Respondent has no specific response.

b. Key Employees

At all times relevant to this matter, Jacque Matte served as the President and CEO of
Contact Lens King. (CX1801 (Letter from Jacque Matte to Bryan Pratt dated May 26,
2009)).

Response to Finding No. 207:

The proposed finding misstates the cited exhibit and should be disregarded. While the

May 26, 2009 letter that was admitted as CX 1801 can support a finding that Mr. Matte was

President and CEO of Contact Lens King as of May 2009, it cannot support the language in the

proposed finding that he was CEO and President “at all times relevant to this matter.”

C. Agreement(s)

208. 1-800 Contacts and Contact Lens King entered into an agreement on March 29, 2010.

(CX0323 at 008 (Settlement agreement between 1-800 Contacts and Contact Lens King
dated March 29, 2010 (hereinafter “Contact Lens King Agreement”))).

Response to Finding No. 208:

Complaint Counsel’s Proposed Finding No. 208 is incomplete and misleading. 1-800

Contacts filed a lawsuit against Contact Lens King alleging trademark infringement and unfair

competition on March 8, 2010. The “agreement” to which Complaint Counsel refer in the

proposed finding is a settlement agreement entered into between 1-800 Contacts and Contact
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Lens King to resolve the parties’ trademark dispute, in order to “avoid the expense,

inconvenience, and disruption of pursuing and defending the Action.” (CX 323 at 1).

12.  Empire Vision / VisionWorks

a. Company Basics

209. Visionworks of America, Inc. (“Empire Vision / Visionworks™) provides optical services
and products through its subsidiaries, including Visionworks, Inc. (“Visionworks”) and

Empire Vision Centers, Inc. (“Empire Vision”) (CX0943 at 001 (11 1, 5) (Duley, Decl.),

in camera; see also CX9036 (Duley, Dep. at 119-120

, In camera).

Response to Finding No. 209:

Respondent has no specific response.

210. Empire Vision / Visionworks operates more than 700 optical retail stores in 42 states and
the District of Columbia. (CX0943 at 001 (1 5) (Duley, Decl.), in camera; see also

CX9036 (Duley, Dep
, 119-120

Response to Finding No. 210:

Respondent has no specific response.

211. Empire Vision / Visionworks has sold contact lenses online since 2005 through websites
including www.lens123.com and www.visionworkscontacts.com. (CX0943 at 001 (1 6)
(Duley, Decl.), in camera,; see also CX9036 (Duley, Dep. at 30-32

, In camera)).

Response to Finding No. 211:

Respondent has no specific response.
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212.
CX1477, In camera).

213.

214.

Response to Finding No. 212:

Respondent has no specific response.

b. Key Employees

Jared Duley is the Director of Marketing for Visionworks of America, Inc. (CX0943 at
001 (1 1) (Duley, Decl.), in camera; see also CX9036 (Duley, Dep. at 119-120)).

Response to Finding No. 213:

Respondent has no specific response.

C. Agreement(s)

On May 13, 2010, Empire Vision entered into an agreement with 1-800 Contacts that
prohibits Empire Vision/Visionworks from bidding for trademark keywords, and requires
implementation of negative keywords that are contained in a list. (CX0319 (Settlement
agreement between 1-800 Contacts and Empire Vision/Visionworks) (hereinafter
“Empire Vision / Visionworks Agreement™))).

Response to Finding No. 214:

Complaint Counsel’s Proposed Finding No. 214 is incomplete, misleading, and

inaccurate. The May 13, 2014 agreement between Empire Vision and 1-800 Contacts also

provides: “Prohibited Acts shall not include (i) use of the other Party’s trademarks on the

Internet in a manner that would not constitute an infringing use in an non-Internet context, e.g.,

comparative advertising, parodies, and similar non-Infringing, uses; and (ii) the purchase by

either Party of keywords that are generic, non-trademarked words, such as ‘contacts,” “‘contact

lens,” and ‘lens.” The Parties acknowledge that any advertisements triggered by such keywords

are not prohibited under this agreement as long as the appropriate negative keywords are also

being used as set forth in subsection (C) below.”
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13. ReplaceMyContacts

a. Company Basics

215. Tram Data, LLC d/b/a ReplaceMyContacts.com (“ReplaceMyContacts”) was an online
seller of contact lenses and, according to 1-800 Contacts, provided, “directly competitive
services” to 1-800 Contacts. (CX0638 at 002).

Response to Finding No. 215:

Respondent has no specific response.

b. Key Employees

216. At all times relevant to the agreement at issue in this case, Todd Messinger was the
President of ReplaceMyContacts. (CX0321).

Response to Finding No. 216:

Respondent has no specific response.

217. At all times relevant to the agreement at issue in this case, Kevin Drucker, counsel for
Tram Data was an attorney with Mendelsohn, Drucker and Associates, P.C. located in
Philadelphia, Pennsylvania. (CX0828).

Response to Finding No. 217:

Respondent has no specific response.

C. Agreement(s)

218. 1-800 Contacts and ReplaceMyContacts entered into an agreement on May 18, 2010,
which prohibited the parties from “engaging in internet search advertising that causes any
website, advertisement,... to be displayed in response to or as a result of any internet
search that includes the other Party’s trademark keywords or URLS (as listed in Exhibit
2).” (CX0321 at 002 (Settlement Agreement by and between 1-800 Contacts and Tram
Data, LLC d/b/a ReplaceMyContacts.com dated May 18, 2010 (hereinafter
“ReplaceMyContacts Agreement”))).

Response to Finding No. 218:

Complaint Counsel’s Proposed Finding No. 201 is incomplete and misleading in multiple

respects. First, the “agreement” to which Complaint Counsel refer is a settlement agreement
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between 1-800 Contacts and ReplaceMyContacts.com to resolve a trademark infringement
dispute between the parties. (CX 321 at 1). Second, the quoted language must be read in the
context of the settlement agreement as a whole.. The parties are specifically not prohibited from
“(i) using the other Party’s trademarks on the Internet in a manner that would not constitute an
infringing use in a non-Internet context, e.g., comparative advertising, parodies, and similar non-
Infringing uses; (ii) the use of descriptive words on the Internet such as “contact”, “contacts”,
“contact lens”, “lenses”, and “lens;” and” (iii) purchasing or using “keywords that are generic,
non-trademarked words, such as “contacts,” “contact lens,” “lenses,” and “lens”” so long as the
appropriate negative keywords are also in place if permitted by the internet search provider.

(CX 321 at 2-3).

14.  Walgreens

a. Company Basics

219. Walgreens is headquartered in Deerfield, Illinois. (CX9007 (Fedele, IHT at 26)).

Response to Finding No. 219:

Respondent has no specific response.

220. Walgreens sells contact lenses to consumers through its website walgreens.com.
(Hamilton, Tr. 388-389).

Response to Finding No. 220:

Respondent has no specific response.

221. Walgreens does not sell contact lenses through its brick-and-mortar retail stores.
(Hamilton, Tr. 388-389 (“Q. Does Walgreens sell contact lenses online? A. Yes. . .. Does
Walgreens sell contact lenses in its brick-and-mortar retail pharmacy stores? A. Not that
I’m aware of an not during my time there.”)).
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Response to Finding No. 221:

Complaint Counsel’s Proposed Finding No. 221 is not supported by the record evidence

vecause I

(RX 153 at 18-20, in camera; (Hamilton, Tr. 470)).

222. Walgreens competes with 1-800 Contacts and other online retail sellers of contact lenses
including Lens.com, Coastal, Discount Contact Lenses, Contact Lens King “and some
smaller ones that are aggressive in online product listing and marketing, such as
WebEyeCare.com and OptiContacts.com.” (Hamilton, Tr. 391).

Response to Finding No. 222:

Complaint Counsel’s Proposed Finding No. 222 is incomplete and as written, is not
supported by the record evidence cited. Mr. Hamilton’s testimony noted that the competitors he
“focused on were the online competitors.” Complaint Counsel’s proposed finding misleadingly
suggests that Walgreens does not compete with brick-and-mortar or other sellers of contact

lenses. (CX 9038 (Hamilton, Dep. at 40-41); Hamilton, Tr. 391; RX 149 at 4-5).

223. Since at least 2009, Walgreens has been advertising contact lenses online. (CX1816 at
005 (Daily Summary — Alerts Found)).

Response to Finding No. 223:

Respondent has no specific response.

224. Walgreens acquired Drugstore.com, which owned Vision Direct, in June of 2011.
(CX9007 (Fedele, IHT at 5, 7)).

Response to Finding No. 224:

Respondent has no specific response.

225. Walgreens had ||l in sa'es of contact lenses in 2015. (CX1510 (fy15-
Contacts), in camera).

63



PUBLIC

Response to Finding No. 225:

Complaint Counsel’s Proposed Finding No. 225 is not supported by the cited exhibit.

The spreadsheet in question is not self-explanatory, and the figure set forth in the proposed

finding does not appear on the document as produced to Respondent.

226.

227.

228.

b. Key Employees

Glen Hamilton was employed by Walgreens from December 2011 through January 2017
as “senior manager, online marketing” and later “functional manager, digital and
marketing.” (Hamilton, Tr. 388, 390).

Response to Finding No. 226:

Respondent has no specific response.

Throughout his time at Walgreens, Mr. Hamilton was responsible for online paid search
advertising for both Walgreens.com and VisionDirect.com. (Hamilton, Tr. 388, 390-391).

Response to Finding No. 227:

Respondent has no specific response.

C. Agreement(s)

1-800 Contacts and Walgreens entered into an agreement effective on June 29, 2010,
which requires the parties to “refrain from purchasing or using any of the terms the other
Party has listed in Exhibit 2 as triggering keywords in any internet search engine
advertising campaign,” and to “implement all of the terms the other Party has listed in
Exhibit 2 as negative keywords in all internet search advertising campaigns.” (CX0322 at
002 (Settlement Agreement by and between 1-800 Contacts and Walgreen Co. dated June
29, 2010 (hereinafter “Walgreens Agreement”™))).

Response to Finding No. 228:

Complaint Counsel’s Proposed Finding No. 228 is incomplete. The agreement between

1-800 Contacts and Walgreens also provided that the agreement “shall”” not “be construed to

prohibit the use or purchase of generic words such as contact, contacts, lenses, contact lenses, or

other, similar generic terms as long as the appropriate negative keywords are implemented.”
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(CX 322 at 2 (Settlement Agreement by and between 1-800 Contacts and Walgreen Co. dated

June 29, 2010)).

15. WebEyeCare

a. Company Basics

229. Web Eye Care, Inc. opened for business in late 2009. Peter Batushansky joined as
President in spring 2010. (CX9000 (Batushansky, IHT at 8)).

Response to Finding No. 229:

Complaint Counsel’s Proposed Finding No. 229 is incorrect. Mr. Batushansky [}

I (Cx 9000 (Batushansky, IHT at 6)). Respondent has no further specific

response.

230. F
CX9000 (Batushansky, IHT at 8-10), In camera).

Response to Finding No. 230:

Complaint Counsel’s Proposed Finding No. 230 is not supported by the record evidence

cited. 1 |

I hcc is no evidence in the record as to how many employees it has as
of 2017 or where it is located in 2017. (CX 9000 (Batushansky, IHT at 8-9), in camera).

Respondent has no further specific response.

231. WebEyeCare sells contact lenses online. (CX9000 (Batushansky, IHT at 9)).

Response to Finding No. 231:

Respondent has no specific response.

232. —
(CX9000 (Batushansky, IHT at 9), in camera).
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Response to Finding No. 232:

Complaint Counsel’s Proposed Finding No. 232 is not supported by the record evidence

cited. 1
I (G 5000 (Batushansky, IHT a.9) i

camera). There is no evidence in the record as to whether WebEyeCare’s eyeglasses sales, after
that date, have increased, decreased, or stayed the same, whether in actual dollars or as a
percentage of WebEyeCare’s overall sales, and there is no evidence of what percentage of
WebEyeCare’s sales were accounted for by the sale of contact lenses as of 2017. (CX 9000

(Batushansky, IHT at 9), in camera). Respondent has no further specific response.

233.

CX9000 (Batushansky, IHT at 19-
20), In camera).

Response to Finding No. 233:

Complaint Counsel’s Proposed Finding No. 233 is incorrect, incomplete, and not

supported by the record evidence cited. WebEyeCare competes with all companies that, and all

persons who, sell contact lenses at retail, including independent ECPs, ||| Gl
(CX 9014 (Batushansky, Dep. at 170, 171, 175), in camera; CX 9039 (Clarkson, Dep. at 60);

RX 739 at 7-9, 37-43 (Murphy Report); Murphy, Tr. 4092, 4148; Respondent’s Proposed

Findings of Fact at 11 540-563). Mr. Batushansky described the companies specifically
identified in Complaint Counsel’s Proposed Finding No. 233 only as th]j||| | Gz

I o \WebEyeCare, along with [l (CX 9000 (Batushansky, IHT at 19-

20), in camera; CX 9014 (Batushansky, Dep. at 170, 171, 175, 195-202), in camera; RX 4, in

camera). Mr. Batushansky also testified that WebEyeCare’s market share was ||| Gz
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I (Cx 9014 (Batushansky, Dep. at 201-202), in camera).

234.
CX9014 (Batushansky, Dep. at 68), In

camera).

Response to Finding No. 234:

Respondent has no specific response.

235. In 2015, WebEyeCare had [Jfj miltion in net revenue. (CX1820, in camera).

Response to Finding No. 235:

Complaint Counsel’s Proposed Finding No. 235 is misleading and inaccurate. In 2015,

WebEyeCare had ] mittion in revenue; its profit or net revenue was much lower. (CX 9014

(Batushansky, Dep. at 71-72), in camera).

b. Key Employees

236. Peter Batushansky is the co-owner and President of WebEyeCare, and has overseen

2317.

WebEyeCare’s marketing strategy since [Jlj. (CX 9000 (Batushansky, IHT at 6-7, 22-
23, in camera); CX9014 (Batushansky, Dep. at 102), in camera).

Response to Finding No. 236:

Respondent has no specific response.

C. Agreement(s)

1-800 Contacts and WebEyeCare entered into an agreement effective September 3, 2010,
which prohibits the parties from “engaging in internet search advertising that causes any
website, advertisement ... to be displayed in response to or as a result of any internet
search that includes the other Party’s trademark keywords or URLS (as listed in Exhibit
2).” (CX0324 at 002 (Settlement Agreement by and between 1-800 Contacts and Web
Eye Care, Inc. dated September 3, 2010 (hereinafter “WebEyeCare Agreement”))).
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Response to Finding No. 237:

Complaint Counsel’s Proposed Finding No. 237 is incomplete, misleading, and

inaccurate. The WebEyeCare Agreement does not prohibit and specifically excludes from the

provision and language quoted by Complaint Counsel, “(i) the use of the other Party’s

trademarks on the Internet in a manner that would not constitute an infringing use in a non-

Internet context, e.g., comparative advertising, parodies, and similar non-Infringing uses; (ii) the

use of descriptive words on the Internet such as ‘contact’, ‘contacts’, ‘contact lens’, ‘lenses’, and

‘lens’, and (iii) the purchase by either Party of keywords that are generic, non-trademarked

words, such as ‘contact,” “‘contact lens,” “lenses,” and ‘lens.”” (CX 324 at 3).

238.

239.

240.

16.  Standard Optical

a. Company Basics

Standard Optical Company is a brick-and-mortar optical company located in Salt Lake
City, Utah. (CX9009 (J. Zeidner, IHT at 237-238); CX0965).

Response to Finding No. 238:

Respondent has no specific response.

Standard Optical had $5,000 in sales of contact lenses online from January 1, 2015 to
October 27, 2016. (CX1750).

Response to Finding No. 239:

Respondent has no specific response.

b. Adgreement(s)

1-800 Contacts and Standard Optical entered into an agreement effective February 4,
2011, which prohibits the parties from “engaging in internet search advertising that
causes any website, advertisement ... to be displayed in response to or as a result of any
internet search that includes the other Party’s trademark keywords or URLSs (as listed in
Exhibit 2).” (RX0408 at 0001, 0003 (Settlement Agreement by and between 1-800
Contacts and Standard Optical Company dated February 4, 2011 (hereinafter “Standard
Optical Agreement™))).
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Response to Finding No. 240:

Complaint Counsel’s Proposed Finding No. 240 is incomplete. The settlement agreement
entered into between 1-800 Contacts and Standard Optical expired two years after the Effective
Date of February 4, 2011. (CX 325 at 1). The settlement agreement was never renewed, and

therefore it is no longer in force. (CX 9040 (Miller, Dep. at 111)).

17. Walmart

a. Company Basics

241. Walmart is headquartered in Bentonville, Arkansas. (CX9037 (Owens, Dep. at 29)).

Response to Finding No. 241:

Respondent has no specific response.

242. Walmart had $25.7 million in sales of contact lenses online in 2015. (CX1745; CX8006
at 022-023 (1 54) (Evans Expert Report)).

Response to Finding No. 242:

Respondent has no specific response.

243. Walmart has not made the contact lens business a priority. (CX9033 (Mohan, Dep. at 17
(the contact lens business is not a priority for Walmart), 19, 41 (the contact lens business
is not a way to keep customers coming back to Walmart), 93-95, 167, 170 (contact lenses
are not a “bread and butter” business for Walmart), 187-188); CX9037 (Owens, Dep. at
18-20)).

Response to Finding No. 243:

The proposed finding is incomplete. Although the Walmart witnesses stated that selling
contact lenses is not a priority in “the scope of total Walmart” because there are “bigger
businesses within Walmart,” Mr. Owens, who is the Senior Buyer responsible for Walmart’s
contact lens business, testified that selling contact lenses online is a priority for Walmart.

(CX 9037 (Owens, Dep. at 8, 19-20)).
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244. Other than in-store promotions, search advertising is the only means by which Walmart
promotes its contact lens business. (CX9033 (Mohan, Dep. at 17-18); CX9037 (Owens,
Dep. at 17)).

Response to Finding No. 244:

The proposed finding is not supported by the evidence. Mr. Owens testified that he did
not “know whether or not Walmart advertises the fact that it sells contact lenses outside of the
stores.” (CX 9037 (Owens, Dep. at 46)). Ms. Mohan, whose responsibilities are limited to
search advertising, testified that she was aware of paid search advertising but did not know

whether Walmart had “tried anything else.” (CX 9033 (Mohan, Dep. at 9-10, 17)).

245. From 2008 to January 1, 2013, Walmart had an alliance with 1-800 Contacts involving
some co-branding and marketing and a revenue-share arrangement. (CX9037 (Owens,
Dep. at 36); CX9001 (Bethers, IHT at 20-23); CX9003 (Clarkson, IHT at 139); CX0525
at 026).

Response to Finding No. 245:

The proposed finding is incomplete. The alliance entailed far more than “some co-
branding and marketing and a revenue-share arrangement.” During the alliance, 1-800 Contacts
ran Walmart’s contact lens business on the 1-800 Contacts’ website and handled fulfillment for
the approximately 2,500 Walmart retail locations. (Coon, Tr. 2675-76; CX 9037 (Owens, Dep. at
37)).

246. AC Lens began providing white label fulfillment services to Walmart in 2013 after the
dissolution of the alliance with 1-800 Contacts. (CX9037 (Owens, Dep. at 40)). Under
the arrangement, AC Lens fulfilled orders placed on Walmart’s websites and handled
customer retention efforts for Walmart customers. Walmart conducted its own marketing
activities, including internet search marketing. (CX9037 (Owens, Dep. at 41-42);
CX9018 (Drumm, Dep. at 53-54)).

Response to Finding No. 246:

Respondent has no specific response.
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Walmart’s purpose in selling contact lenses online is simply to provide online ordering as
an added service for its in-store customers. (CX9033 (Mohan, Dep. at 18-19 (“we don’t
want to be — to become irrelevant, like say Sears...we want to make sure we always have
the online presence...”); CX9037 (Owens, Dep. at 19-20)).

Response to Finding No. 247:

The proposed finding is not supported by the evidence. Mr. Owens, who is the Senior

Buyer responsible for Walmart’s contact lens business, testified that selling contact lenses online

is a means by which Walmart seeks to distinguish itself from some of its competitors. (CX 9037

(Owens, Dep. at 8, 19-20)). Mr. Owens also testified that it is important for Walmart to sell

online because some customers prefer the convenience of ordering online. (CX 9037 (Owens,

Dep. at 12-13)).

248.

249.

250.

b. Key Employees

David Owens is a Senior Buyer for Walmart, responsible for Walmart’s in-store contact
lens business, including its budgets, inventories, and promotions. He joined Walmart 15
years ago. (CX9037 (Owens, Dep. at 7-8)).

Response to Finding No. 248:

Respondent has no specific response.

Sandhya Mohan is a Senior Product Manager for Walmart. She joined Walmart in 2013
and has been responsible for search engine advertising for Walmart’s online contact lens
sales since 2015. (CX9033 (Mohan, Dep. at 8-12)).

Response to Finding No. 249:

Respondent has no specific response.

18. LensDirect

a. Company Basics

LensDirect LLC is an online retailer of contact lenses and direct competitor of 1-800
Contacts, headquartered in Garden City, New York. (Alovis, Tr. 977, 979; CX1241).

71



251.

252.

PUBLIC

Response to Finding No. 250:

Respondent has no specific response.

LensDirect sells contact lenses, glasses, and other eye care products through its website at
Lensdirect.com. (Alovis, Tr. 979).

Response to Finding No. 251:

Respondent has no specific response.

LensDirect had approximately $1.4 million in sales in 2015. (CX1463).

Response to Finding No. 252:

Complaint Counsel’s Proposed Finding No. 252 is incomplete. Although the document

cited by Complaint Counsel suggests that LensDirect had approximately $1.4 million in sales in

2015, the document cited by Complaint Counsel does not specify what proportion of those sales

were attributable to contact lenses. (CX 1463). Moreover, LensDirect was not profitable in

2015. (Alovis, Tr. 1019.)

253. LensDirect had approximately $3.3 million in sales in 2016. (Alovis, Tr. 983; CX9023

(Alovis, Dep. at 27)).

Response to Finding No. 253:

Complaint Counsel’s Proposed Finding No. 253 is incomplete. Although the testimony

cited by Complaint Counsel suggests that LensDirect had approximately $3.3 million in sales in

2016, the testimony cited by Complaint Counsel does not specify what proportion of those sales

were attributable to contact lenses. (CX 1463). Moreover, LensDirect was not profitable in

2016. (Alovis, Tr. 1019.)

254. LensDirect’s closest competitors are 1-800 Contacts, Vision Direct, Coastal Contacts and

Lens.com. (Alovis, Tr. 988; CX9023 (Alovis, Dep. at 108, 110)).
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Response to Finding No. 254:

Complaint Counsel’s Proposed Finding No. 254 is inaccurate and misleading. Although
each of the listed companies sells contact lenses online, there is no basis in the cited testimony to

conclude that the listed companies are the “closest” competitors to LensDirect.

b. Key Employees

255. Ryan Alovis is the CEO of LensDirect. (Alovis, Tr. 968; CX9023 (Alovis, Dep. at 10-
11)).

Response to Finding No. 255:

Respondent has no specific response.

256. Mr. Alovis communicates regularly with Dale Kim, who manages LensDirect’s search
advertising, and participates directly in the formulation of LensDirect’s search
advertising strategy. (Alovis, Tr. 994-995, 997-998).

Response to Finding No. 256:

Complaint Counsel’s Proposed Finding No. 256 is inaccurate, incomplete, and
misleading. Ryan Alovis’ testimony makes clear that he did not participate in the formulation of
LensDirect’s search advertising strategy. Indeed, Mr. Alovis expressly testified that he does not
“manage the paid search” operations of LensDirect. (CX 9023 (Alovis, Dep. at 69)). He also
testified that he is “not involved in the paid search aspect of the company.” (CX 9023 (Alovis,
Dep. at 80)). Mr. Alovis also testified that he does not “create the strategies” that Lens Direct

employs with respect to paid search advertising. (CX 9023 (Alovis, Dep. at 60, 116)).

19. Lens Discounters

a. Company Basics

257. LD Vision Group, Inc. (“Lens Discounters™) was founded in 2002. (CX8003 at 001 (1 2-
3) (Mitha, Decl.)).
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Response to Finding No. 257:

Respondent has no specific response.

Shaneef Mitha, LenDiscounters’ Chief Operating Officer, declared under penalty of
purjury that LensDiscounters sells contact lenses over the internet through websites,
including LensDiscounters.com, in the United States. (CX8003 at 001 (Y 3) (Mitha,
Decl.)).

Response to Finding No. 258:

Respondent has no specific response.

Mr. Mitha, LenDiscounters’ Chief Operating Officer, declared under penalty of perjury
that LensDiscounters’ closest competitors are other companies that sell contact lenses
online, such as Lens.com, AC Lens, and Vision Direct. (CX8003 at 001 ( 4) (Mitha,
Decl.)).

Response to Finding No. 259:

Complaint Counsel’s Proposed Finding No. 259 is incomplete. Mr. Mitha noted

Lens.com, AC Lens, and Vision Direct as examples of “discounters,” not examples of the

universe of companies that sell contact lenses online or all contact lens sellers that may be

considered competition. (CX 8003 at 1 (1 4) (Mitha, Decl.)).

260.

261.

Mr. Mitha, LenDiscounters’ Chief Operating Officer, declared under penalty of perjury
that LensDiscounters’ preferred method of acquiring new customers is online paid search
advertising. (CX8003 at 002 (1 6) (Mitha, Decl.)).

Response to Finding No. 260:

Respondent has no specific response.

b. Key Employees

Shaneef Mitha is the Chief Operating Officer of LD Vision Group, Inc. (CX8003 at 001
(1 2) (Mitha, Decl.)).

Response to Finding No. 261:

Respondent has no specific response.
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20. LensWorld

262. As of 2008, Lensworld was an online retailer of contact lenses located in New Jersey
(CX1622 (Complaint filed by 1-800 Contacts dated January 8, 2008 at 3 — 4)).

Response to Finding No. 262:

Respondent has no specific response.

B. Non-Online Retailers (Brick and Mortar)

263. Several types of non-online (brick-and-mortar) businesses sell contact lenses:
independent eye care professionals, optical retail chains, mass merchants, and club stores.
(Bethers, Tr. 3509; see also infra | 264-74).

Response to Finding No. 263:

Complaint Counsel’s Proposed Finding No. 263 is misleading to the extent it suggests
that independent eye care professions, optical retail chains, mass merchants, and club stores do
not also sell contact lenses online. Many independent eye care professional sell contact lenses
online (Bethers, Tr. 3514-19; RX 1117 at 4, 0031); many optical retail chains sell contact lenses
online (Bethers, Tr. 3522); all, or nearly all, mass merchants sell contact lenses online (Bethers,
Tr. 3529, 3583); and all of the major club stores (Costo, Sam’s Club, and BJ’s Wholesale Club)

sell contact lenses online (Bethers, Tr. 3525-26, 3530).

264. A 2015 report prepared at the direction of 1-800 Contacts’ owner states that

(CX0439 at 003-005,
007-009 (Report entitled “1-800 Contacts: Staff Final Update™), in camera).?

2 The AEA “Staff Final Update” report, CX0439, in camera, was prepared as part of AEA’s
diligence during its acquisition of 1-800 Contacts. For every potential investment, over the
course of months or longer, AEA performs detailed due diligence, on the basis of which AEA’s
decision makers give final approval to commit hundreds of millions of dollars. See AEA
Investors LP’s Motion for In Camera Treatment, Mar. 24, 2017, Exhibit C, Declaration of
Barbara Burns, { 5. The Staff Final Update summarized the findings of AEA’s diligence efforts
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Response to Finding No. 264:

Complaint Counsel’s Proposed Finding No. 264 mischaracterizes the source of the cited
exhibit. CX 439 is a document prepared by AEA Investors as part of its consideration of an
investment in 1-800 Contacts; CX 439 therefore was prepared by AEA Investors before it
acquired a majority interest in 1-800 Contacts and thus before it became “1-800 Contacts’
owner.” See AEA Investors LP’s Motion for In Camera Treatment, Mar. 24, 2017, Exhibit C,

Declaration of Barbara Burns, | 5.

a. Brick and Mortar Independent Eye Care Professionals (IECPs)

265. Independent Eye Care Professionals (“IECPs”) are one channel through which consumers
can purchase contact lenses. (Clarkson, Tr. 188).

Response to Finding No. 265:

Respondent has no specific response.

266. IECPs have traditionally sold at the highest prices among the various types of contact
lens retailers. (Bethers, Tr. 3543-3544).

Response to Finding No. 266:

Complaint Counsel’s Proposed Finding No. 266 mischaracterizes the cited trial
testimony. Mr. Bethers testified that independent ECPs on average have the highest retail prices
for contact lenses in the industry, but “not every [independent ECP] has the same pricing
strategy, so you may find an eyecare practice, an independent practice, that has prices that are

lower.” (Bethers, Tr. 3543-44).

267. IECPs tend to charge approximately 25 percent more for contact lenses than the next
highest priced retail channel: brick-and-mortar optical chains. (Clarkson, Tr. 170-171).

and cost at least $1 million to develop. Id. § 7. Further, the document is an ordinary AEA
business record. See Order on Non-Parties’ Motions for In Camera Treatment at 4; JX0002-A-
011 (CX0439 admitted for all purposes).
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Response to Finding No. 267:

Complaint Counsel’s Proposed Finding No. 267 is inaccurate and unsupported by the
cited trial testimony. At pages 170-71 of the trial transcript, Mr. Clarkson did not testify that
independent ECPs charge approximately 25 percent more for contact lenses than optical retail
chains. (Clarkson, Tr. 170-71). In any event, Complaint Counsel’s Proposed Finding No. 267 is

contrary to the substantial weight of the evidence. For example, Dr. Murphy performed a

detailed analysis of average prices by retail channel that shows ||| GG
B (RX 739 at 88-89).

268. A 2015 report prepared at the direction of 1-800 Contacts’ owner stated that the
independent eye care professional channel accounted for- of overall retail sales of
contact lenses in the U.S. at the time of the report. (CX0439 at 009 (Report entitled “1-
800 Contacts: Staff Final Update™), in camera).

Response to Finding No. 268:

Complaint Counsel’s Proposed Finding No. 264 mischaracterizes the source of the cited
exhibit. CX 439 is a document prepared by AEA Investors as part of its consideration of an
investment in 1-800 Contacts; CX 439 therefore was prepared by AEA Investors before it
acquired a majority interest in 1-800 Contacts and thus before it became “1-800 Contacts’
owner.” See AEA Investors LP’s Motion for In Camera Treatment, Mar. 24, 2017, Exhibit C,

Declaration of Barbara Burns, | 5.

b. Brick and Mortar Optical Chains/ High Street Retailers

269. Brick and mortar chain retailers, such as LensCrafters and PearleVision, offer an
alternative channel for the sale of contact lenses. (Clarkson, Tr. 188).

7



PUBLIC

Response to Finding No. 269:

The proposed finding is unreliable and should be disregarded because the term
“alternative channel” is undefined, ambiguous, and misleading. Mr. Clarkson did not use the

phrase in the cited testimony.

270. These retail optical chains provide eye care professionals on location. (Bethers, Tr. 3509-
3511, 3520-3521).

Response to Finding No. 270:

Respondent has no specific response.

C. Brick and Mortar Mass Merchants and Club Stores

271. Mass merchant or “big box” retailers, which include Walmart and Target stores, offer a
different channel through which consumers may by contact lenses. (Clarkson, Tr. 188-
189).

Response to Finding No. 271:

Respondent objects to the term “different channel” as undefined, ambiguous, and
misleading. Respondent does not dispute that mass merchants or “big box” retailers, such as
Walmart and Target, sell contact lenses both in their physical retail stores and online. (Bethers,

Tr. 3529, 3583; CX 8007 at 42).
272. Mass merchants that sell contact lenses in their brick-and-mortar either employ or have
other relationships with ECPs that allow them to sell contact lenses. (Murphy, Tr. 4096-
4097).

Response to Finding No. 272:

Complaint Counsel’s Proposed Finding No. 272 is misleading to the extent that it
suggests a mass merchant must employ or have a relationship with an ECP in order to sell
contact lenses. In the cited trial testimony, Dr. Murphy testified that mass merchants typically

have an onsite ECPs, which allows that mass merchant to sell contact lenses and conduct eye
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exams. (Murphy, Tr. 4096-97). Dr. Murphy was not providing an opinion as to any laws, rules,
or regulations regarding the relationship that a mass merchant must or must not have with an
ECP in order to be permitted to sell contact lenses.

273. Club or membership stores such as Costco and Sam’s Club constitute a separate channel
for the sale of contact lenses. (Clarkson, Tr. 189).

Response to Finding No. 273:

Respondent objects to the term “separate channel” as undefined, ambiguous, and
misleading. Respondent does not dispute that club or membership stores, such as Costco and
Sam’s Club, sell contact lenses both in their physical retail stores and online. (Bethers, Tr. 3525-
26, 3530).

274. A 2012 presentation prepared by 1-800 Contacts stated that Costco makes 4 percent of all

sales of contact lenses. (CX0201 at 017).

Response to Finding No. 274:

Complaint Counsel’s Proposed Finding No. 274 mischaracterizes the cited exhibit.
CX 201 is a 2012 presentation prepared by 1-800 Contacts. CX 201 at 17 shows that in 2012, 1-
800 Contacts estimated that Costco accounted for 4 percent of contact lens retail sales for 2011
in the United States, “[b]ased on estimated 2007 revenues grown at industry growth from 2007 to

2011.” (CX 201 at 17).

C. Manufacturers

275. There are four major manufacturers of the contact lenses sold in the United States:
Johnson and Johnson, Alcon, Bausch and Lomb, and CooperVision. (Clarkson, Tr. 183
(“[T]here are four major manufacturers that represent probably 95 percent-plus of the
U.S. market. They are Johnson & Johnson, Alcon, CooperVision and Bausch & Lomb.”);
Holbrook, Tr. 1880; see also CX1214 (Walgreens product pricing data), in camera).
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Response to Finding No. 275:

Respondent has no specific response.

Vistakon is a division within Johnson and Johnson. (Holbrook, Tr. 1880).

Response to Finding No. 276:

Respondent has no specific response.

Vistakon manuectures [ (114
(Walgreens product pricing data), in camera).

Response to Finding No. 277:

Respondent has no specific response.

Alcon manufactures
I (Cx1214 (Walgreens product pricing data), in camera).

Response to Finding No. 278:

Respondent has no specific response.

Bausch and Lomb manufactures
(CX1214 (Walgreens product pricing data), in camera).

Response to Finding No. 279:

Respondent has no specific response.

CooperVision manufactures
(CX1214 (Walgreens product pricing data), in camera).

Response to Finding No. 280:

Respondent has no specific response.
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1. Contact Lens Industry Background

A. Contact Lens Consumers
281. One in four visually corrected Americans use contact lenses. (CX0055 at 004).

Response to Finding No. 281:

Complaint Counsel’s Proposed Finding No. 281 is misleading because it does not reflect
the time period of the cited exhibit. CX 55 is a document dated July 23, 2004, thirteen years ago,

and cannot reliably be used to describe the current time period.

282. In 2004, nearly 36 million Americans wore contact lenses. (RX0566 at 002).

Response to Finding No. 282:

Respondent has no specific response.

283. In 2012, approximately 38 million Americans wore contact lenses. (CX0525 at 037).

Response to Finding No. 283:

Respondent has no specific response.

284. Contact lens users are younger than the general population needing vision correction.

CX0439 at 020 (Report
entitled “1-800 Contacts: Staff Final Update”), in camera); CX9004 at 004 (Coon, IHT at
10)).

Response to Finding No. 284:

Complaint Counsel’s Proposed Finding No. 284 mischaracterizes the cited exhibit and

investigative hearing testimony. CX 439 shows that ||| G

(CX 439). Similarly, Mr. Coon’s investigative hearing testimony stated that college students
wear contact lenses at a higher percentage than the average population. (CX 9004 (Coon, IHT at

10)).
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285.

286.

287.

PUBLIC

Contact Lenses are Sold By Prescription, Which Doctors Must Provide to
Patients

Contact lenses are a medical device. (Clarkson, Tr. 159-160).

Response to Finding No. 285:

Respondent has no specific response.

In the United States, contact lenses cannot be sold to a consumer without a prescription.
(RX0566 at 002; Clarkson, Tr. 178).

Response to Finding No. 286:

Respondent has no specific response.

State licensing boards, which regulate the practice of optometry, set conditions for the
sale of contact lenses and eyeglasses in each state. (Joint Stipulations of Jurisdiction, Law
and Facts, JX0001 { 4; RX0566 at 002).

Response to Finding No. 287:

Complaint Counsel’s Proposed Finding No. 287 is misleading and unsupported by the

cited stipulation and exhibit. The proposed finding is misleading because it neglects the role

played by federal statutes and federal agency rules in setting conditions for the sale of contact

lenses in each state. The proposed finding also is misleading because it does not identify any

particular type of “conditions” set by state licensing boards. Paragraph 4 of the Joint Stipulations

of Jurisdiction, Law and Facts states simply that ECPs “are licensed and authorized to write such

prescriptions pursuant to the laws of the states in which they deliver their services.” JX1{4. It

does not purport to address any conditions imposed by state licensing board on the sale of

contact lenses. RX 566 at 2 further contradicts the proposed finding because it is the FTC’s

proposed rule to implement the Fairness to Contact Lens Consumers Act, which shows that state

licensing boards are not the sole authority governing the sale of contact lenses in each state.
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Eye Care Professionals write the prescriptions required for the purchase of contact lenses,
and all such Eye Care Professionals are licensed and authorized to write such
prescriptions pursuant to the laws of the states in which they deliver their services.
(JX0001 1 4 (Joint Stipulations of Jurisdiction, Law and Facts); see also Bethers, Tr.
3511-3512, 3526-3527 (testifying that ECPs, who write contact lens prescriptions, are
“gatekeepers” for contact lens wearers)).

Response to Finding No. 288:

Respondent has no specific response.

Eye care professionals select a suitable lens product for the patient, write a prescription
for a certain brand, size, and refraction, and then check the patient every year or two to
see whether her needs have changed. (RX0569 at 0009-0010; CX0439 at 040 (Report
entitled “1-800 Contacts: Staff Final Update™), in camera).

Response to Finding No. 289:

Complaint Counsel’s Proposed Finding No. 289 is inaccurate and unsupported by the

cited exhibit. Eye care professionals (optometrists and ophthalmologists) conduct eye exams,

contact lens fittings, and write contact lens prescriptions. (RX 569 at 9, n.16). The contact lens

prescription contains a lens power, curvature, and diameter. (RX 569 at 9, n.16). “Although not

required in all states, a contact lens prescription will almost invariably include a brand name

because different brands of contact lenses that have the same prescription will produce different

fits.” (RX 569 at 9, n.15). Pursuant to the Fairness to Contact Lens Consumers Act, a standard

contact lens prescription typically must last at least one year. (RX 569 at 10). In most states, a

contact lens prescriptions typically expires in one year; but, in seven states, a contact lens

prescription typically expires in two years. (Bethers, Tr. 3601; CX 8006 at 21). ||| Gz

I (CX 439 a1 0)

290. The Fairness in Contact Lens Consumers Act, 15 U.S.C. 7601-7610, requires that contact

lens prescribers — such as optometrists and ophthalmologists — provide contact lens
prescriptions to their patients upon completion of a contact lens fitting. (RX0566 at 002).
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Response to Finding No. 290:

Respondent has no specific response.

The FTC issued a final rule in June 2004 to implement the Fairness in Contact Lens
Consumers Act, 16 CFR Parts 315 and 456. (RX0566 at 001-012 (Federal Trade
Commission, 16 CFR Parts 315 and 456, Contact Lens Rule, Ophthalmic Practice Rules,
Proposed Rule and Final Rule)).

Response to Finding No. 291:

Complaint Counsel’s Proposed Finding No. 291 mischaracterizes the cited exhibit. The

FTC issued a final rule implementing the Fairness to Contact Lens Consumers Act in July 2004,

16 CFR Parts 315 and 456. RX 566, however, is the notice of proposed rulemaking and request

for public comment that was published in the Federal Register on February 4, 2004, not the

“final rule” issued by the FTC.

292.

293.

The FTC’s final rule is called “The Contact Lens Rule.” (RX0566 at 002-003 (Federal
Trade Commission, 16 CFR Parts 315 and 456, Contact Lens Rule, Ophthalmic Practice
Rules, Proposed Rule and Final Rule)).

Response to Finding No. 292:

Respondent has no specific response.

Prescription Verification

Before selling contact lenses to a customer, contact lens retailers must either obtain a
copy of the prescription or verify the information in the prescription with the prescribing
doctor. (Clarkson, Tr. 177-178; see also RX0566 at 011 (Section 315.5(a) of the Contact
Lens Rule, entitled “Prescription Requirement,” explaining that a seller cannot sell
contact lenses to a consumer unless the seller has obtained a copy of the patient’s contact
lens prescription, or verified the prescription, or verified the prescription through a direct
communication with the prescriber)).

Response to Finding No. 293:

Complaint Counsel’s Proposed Finding No. 293 improperly states a proposed legal

conclusion—that is, the legal requirements under federal law for contact lens retailers to obtain
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or verify a prescription. To the extent Complaint Counsel’s Proposed Finding No. 293 is
appropriate as a factual finding, it should accurately and directly quote from the applicable
federal rule, not consist of Complaint Counsel’s interpretation and characterization of that rule.
16 C.F.R. section 315.5(a) states: “Prescription requirement. A seller may sell contact lenses
only in accordance with a contact lens prescription for the patient that is: (1) Presented to the
seller by the patient or prescriber directly or by facsimile; or (2) Verified by direct
communication.”

Respondent further notes that Complaint Counsel’s Proposed Finding No. 293 cites
RX 566, which is not the final rule adopted by the FTC but rather the notice of proposed

rulemaking and request for public comment.

294. Section 315.5(b) of the Contact Lens Rule, entitled “Information for Verification,” states
that the information that a seller must provide to the prescriber is: (1) the patient’s full
name and address; (2) the contact lens power, manufacturer, base curve or appropriate
designation, and diameter when appropriate; (3) the quantity of the lenses ordered; (4) the
date of the patient request; (5) the date and time of the verification request; and (6) the
name of the contact person at the seller’s company, including a facsimile and a telephone
number. (RX0566 at 004 (Federal Trade Commission, 16 CFR Parts 315 and 456,
Contact Lens Rule, Ophthalmic Practice Rules, Proposed Rule and Final Rule)).

Response to Finding No. 294:

Complaint Counsel’s Proposed Finding No. 294 improperly sets forth a proposed legal
conclusion—that is, the legal requirements under federal law for contact lens retailers to verify a
contact lens prescription. To the extent Complaint Counsel’s Proposed Finding No. 294 is
appropriate as a factual finding, it should accurately and directly quote from the applicable
federal rule, not consist of Complaint Counsel’s interpretation and characterization of that rule.
16 C.F.R. section 315.5(b) states: “Information for verification. When seeking verification of a
contact lens prescription, a seller shall provide the prescriber with the following information

through direct communication: (1) The patient’s full name and address; (2) The contact lens
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power, manufacturer, base curve or appropriate designation, and diameter when appropriate;
(3) The quantity of lenses ordered; (4) The date of patient request; (5) The date and time of
verification request; (6) The name of a contact person at the seller’s company, including
facsimile and telephone numbers; and (7) If the seller opts to include the prescriber’s regular
business hours on Saturdays as ““business hours’’ for purposes of paragraph (c)(3) of this
section, a clear statement of the prescriber’s regular Saturday business hours.”

Respondent further notes that Complaint Counsel’s Proposed Finding No. 294 cites
RX 566, which is not the final rule adopted by the FTC but rather the notice of proposed

rulemaking and request for public comment.

295. A contact lens prescription is verified if one of the following occurs: (1) the prescriber
confirms the prescription is accurate by direct communication with the seller; (2) the
prescriber informs the seller through direct communication that the prescription is
inaccurate and provides the accurate prescription; or (3) the prescriber fails to
communicate with the seller within eight business hours after receiving from the seller
the information for verification described in Section 315.5(b) of the Contact Lens Rule.
16 CFR 8315.5. (RX0566 at 011 (Federal Trade Commission, 16 CFR Parts 315 and 456,
Contact Lens Rule, Ophthalmic Practice Rules, Proposed Rule and Final Rule)).

Response to Finding No. 295:

Complaint Counsel’s Proposed Finding No. 295 improperly sets forth a proposed legal
conclusion—that is, the legal requirements under federal law for contact lens retailers to verify a
contact lens prescription. To the extent Complaint Counsel’s Proposed Finding No. 295 is
appropriate as a factual finding, it should accurately and directly quote from the applicable
federal rule, not consist of Complaint Counsel’s interpretation and characterization of that rule.
16 C.F.R. section 315.5(c) states: “Verification events. A prescription is verified under
paragraph (a)(2) of this section only if one of the following occurs: (1) The prescriber confirms
the prescription is accurate by direct communication with the seller; (2) The prescriber informs

the seller through direct communication that the prescription is inaccurate and provides the
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accurate prescription; or (3) The prescriber fails to communicate with the seller within eight (8)

business hours after receiving from the seller the information described in paragraph (b) of this

section. During these eight (8) business hours, the seller shall provide a reasonable opportunity

for the prescriber to communicate with the seller concerning the verification request.”
Respondent further notes that Complaint Counsel’s Proposed Finding No. 295 cites

RX 566, which is not the final rule adopted by the FTC but rather the notice of proposed

rulemaking and request for public comment.
296. If a prescriber does not actively verify the prescription within eight business hours of
notice, the prescription is treated as verified. This is called passive verification.

(Clarkson, Tr. 178).

Response to Finding No. 296:

Complaint Counsel’s Proposed Finding No. 296 improperly sets forth a proposed legal
conclusion—that is, the legal requirements under federal law for contact lens retailers to verify a
contact lens prescription. To the extent Complaint Counsel’s Proposed Finding No. 296 is
appropriate as a factual finding, it should accurately and directly quote from the applicable
federal rule, 16 C.F.R. section 315.5(c), not consist of Complaint Counsel’s interpretation and
characterization of that rule.

Respondent further notes that while Mr. Clarkson described the verification process as
“passive verification,” other fact witnesses used the term “presumed verification.” (Compare

Clarkson, Tr. 178 with Coon, Tr. 2719-20; Bethers, Tr. 3714).

297. The prescription verification process is “administratively burdensome” for 1-800
Contacts, which has [JJj employees dedicated to prescription verification. (CX0439 at
014 (Report entitled “1-800 Contacts: Staff Final Update”), in camera).
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Response to Finding No. 297:

Complaint Counsel’s Proposed Finding No. 297 mischaracterizes the cited document and
is unsupported by the substantial weight of the evidence in the record. CX 439 is a document
prepared by AEA Investors while it was considering an investment in 1-800 Contacts. The
statements in CX 439 therefore should be attributed to a third-party, unaffiliated with 1-800
Contacts at the time the statements were made.

The record evidence shows that the prescription verification process is relatively easy.
(Clarkson, Tr. 181 (“And if it’s a small business, then you could handle this prescription
verification in a fairly manual way, but once you get to any kind of size, you would need to be
able to automate it to some extent.”); || ||| | - There are a number of new
entrants to the contact lens retail business that are selling contact lenses online (Simple Contacts,
Sightbox, and Hubble Contacts) and they apparently did not find the prescription verification
process too burdensome for them to handle as new, startup companies. (Bethers, Tr. 3584, 3588-
90, 3593-95).

298. AC Lens purchased the database of doctors with their phone and fax numbers that it uses
for prescription verification, and AC Lens has continued to refine the database based on

customer interaction over the years. (Clarkson, Tr. 361). See also Clarkson, Tr. 180-181;

CX9003 (Batushansky, IHT at 26) (“larger companies now would have an online
database of all of the doctors in the United States” for prescription verification).

Response to Finding No. 298:

Respondent has no specific response.

D. Contact Lenses are a Commodity Product

299. Contact lenses are a commodity product. (Infra 11 300-304).
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Response to Finding No. 299:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in
Respondent’s replies to those findings.

Complaint Counsel’s Proposed Finding No. 299 also should be disregarded because it is
vague and ambiguous. Complaint Counsel provide no definition of “commaodity product.”
Complaint Counsel’s Proposed Finding No. 299 could be erroneously interpreted as suggesting
that all contact lenses — all brands and models, as well as all modalities (i.e., monthly, bi-
weekly, weekly, and daily contact lenses) — are identical or easily interchangeable. (CX 9039
(Clarkson, Dep. at 99 (“[E]very contact lens manufacturer would say that their lenses are special
and different and not a commodity at all.”))).

Complaint Counsel Proposed Finding No. 299 is also inaccurate, misleading, and
unsupported by the record evidence. Contact lenses are a prescribed medical device. (CX 9027
(Larson, Dep. at 65)). Manufacturers sell many different types and models of contact lenses.
Consumers have a variety of preferences in selecting a contact lens retailer; and many consumers
consider trust, reliability, ease of shopping, convenience, and speed of delivery when selecting a
contact lens retailer. (CX 9017 (Blackwood, Dep. at 46, 61, 74, 224); CX 9032 (L. Schmidt,
Dep. at 237); RX 106 at 1; RX 1108 at 10; || - And consumers are willing to pay a
wide range of prices for contact lenses as a result of those preferences. (Coon, Tr. 2708-10;

CX 9001 (Bethers, IHT at 80); RX 904 at 16; CX 525 at 17; ||| NG

300. At the point that a consumer has a prescription and is shopping for contact lenses, the
lenses are a commaodity product. (Clarkson, Tr. 202-203 (“[A] contact lens might be a
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highly differentiated product when it’s manufactured, but the moment the doctor writes a
prescription for it, it becomes a pure commodity. | mean, a box of ACUVUE is a box of
ACUVUE and it really doesn’t matter where you buy it.””); Coon, Tr. 2688; Alovis Tr.
994; CX9039 (Clarkson, Dep. at 99); Athey, Tr. 725-726, Evans, Tr. 1696).

Response to Finding No. 300:

Complaint Counsel’s Proposed Finding No. 300 is incomplete, misleading, inaccurate,
and not supported by the substantial weight of evidence. It is generally accurate that once a
consumer receives a contact lens prescription, she or he is shopping for the specific product
contained on the prescription. However, the characterization of the specific product contained
on the prescription as a “commaodity” is misleading and inaccurate to the extent that term implies
that consumers are indifferent as to the retailer from which they obtain their prescribed contact
lenses. Complaint Counsel’s Proposed Finding No. 300 neither provides a definition of the term
“commodity,” nor cites record testimony or evidence that provides an accepted definition of the
term “commodity” as it may relate to the contact lens industry.

Mr. Clarkson testified that “a box of Acuvue [is] a box of Acuvue and it really doesn’t
matter where you buy it,” but he immediately then testified that where the consumer decides to
buy depends on at least three different factors—*“convenience, service, [and] price.” (Clarkson,
Tr. 202-03). Although Mr. Clarkson further testified that the contact lenses are a “very price-
sensitive market” (Clarkson, Tr. 203), the record evidence demonstrates that there are thousands
of different contact lens retailers, with physical stores and/or online stores, that charge a wide
range of retail prices for the same contact less, varying by as much (if not more) than -
B (RX 739 at 17-18, 88-89.)

In the cited record testimony by Mr. Coon, he testified that a contact lens retailer cannot
compete based on the type of product, but does compete based on service and price. (Coon, Tr.

2688). Mr. Coon testified that 1-800 Contacts’ employees were taught that service matters
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(“every interaction . . . with a customer” matters) because the company was not “just in this
commodity business . . . of putting stuff in a box and sending it to the customer.” (Coon, Tr.
2688-89). Mr. Coon further testified about the substantial efforts and large investments that 1-
800 Contacts put into providing excellent service and developing a brand and reputation that
consumers recognized as a trustworthy source for contact lenses. (Coon, Tr. 2690-92).

Mr. Alovis (LensDirect) testified that LensDirect sells a “commodity,” but also testified
that LensDirect tries to differentiate itself based on customer service and an auto-refill program.
(Alovis Tr. 979-81; CX 9023 (Alovis, Dep. at 106-7)). Mr. Alovis further testified that
LensDirect tries to set its retail prices in the middle of the industry and that it does not attempt to
have the lowest retail prices for contact lenses. (CX 9023 (Alovis Dep. at 108)). Again, Mr.
Alovis’s testimony shows that, at least from his perspective, it does matter to consumers where
they buy contact lenses, and price is not their only consideration.

In the cited record testimony by Dr. Athey, she merely testified that contact lenses “are a
commodity product in the sense that . . . if you have a prescription for a particular contact lens,
it’s going to come in the box from the manufacturer, and you’re going to get that same box no
matter where you but it from.” (Athey, Tr. 725-726). The Court subsequently sustained an
objection to that testimony by Dr. Athey. (Judge Chappell, Tr. 726-29).

Dr. Evans testified that “contact lenses themselves are a commodity product” in his
opinion. (Evans, Tr. 1696). However, Dr. Evans readily admitted that contact lens retailers
differentiate themselves by many different attributes, including “convenience,” “service,”

“trust,” “reputation,” and “reliability.” (Evans, Tr. 1697).

301. A contact lens prescription specifies the power, base curve, and brand of contact lens.
(Clarkson, Tr. 186); CX8007 at 012 (1 27) (Athey Expert Report)).
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Response to Finding No. 301:

Respondent has no specific response.

302. Even if multiple manufacturers manufacture contact lenses with the same parameters,
there can be differences between the brands in terms of fit and comfort, which can be
associated with slight differences in the materials used in the lens or the thickness of the
lens, thus a consumer “cannot switch brands” once a prescription is written. (Clarkson,
Tr. 167, 293; CX9000 (Batushanky, IHT at 13)).

Response to Finding No. 302:

Complaint Counsel’s Proposed Finding No. 302 is incomplete and unsupported by cited
testimony. On page 186 of the trial transcript (not page 167 or 293), Mr. Clarkson testified that a
contact lens prescription specifies the brand of contact lenses and thus consumers generally
“cannot switch brands,” but at least one exception exists for “private label” contact lenses.

(Clarkson, Tr. 186).

303. More than ninety percent of contact brand decisions are made by doctors instead of
consumers. (CX0055 at 004).

Response to Finding No. 303:

Complaint Counsel’s Proposed Finding No. 281 is incomplete and misleading because it
does not reflect the time period of the cited exhibit. CX 55 is a document dated July 23, 2004,

thirteen years ago, and it cannot support the finding as written.

304. 1-800 Contacts sells the same products as other retailers of contact lenses. (CX9029
(Bethers, Dep. at 22-23) (contact lens retailers “sell a commodity that [is] a mass
produced product. A consumer can only buy one product. They have no ability to buy a
different product. And the product we sell is the exact same product they can buy from
any other retailer.”); CX9035 (Coon, Dep. at 111) (“[Y]ou can’t compete on the product
because there is no alternative, unless somebody can get a prescription for a different
brand. So once a prescription’s been written, you’re only left with two things that you can
compete on, price and service . .. .”); CX9034 (Roush, Dep. at 177) (“[W]e sell the same
contact lenses other retailers sell.” ); CX9043 (Athey, Dep. at 64-65) (1-800 Contacts’
competitors “deliver the exact same shrinkwrapped box to the consumer” as 1-800
Contacts)).
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Response to Finding No. 304:

Respondent does not object to Complaint Counsel’s Proposed Finding No. 304 to the

extent it is limited to the fact that “1-800 Contacts sells the same products as other retailers of

contact lenses.” The record testimony cited and quoted in Complaint Counsel’s Proposed

Finding No. 304 is incomplete and misleading to the extent that those quotations, taken out of

context, suggest that there is no differentiation among contact lens retailers or that consumers are

indifferent as to the retailer from which they obtain contact lenses.

E.

305.

306.

307.

Contact Lens Retailers Compete on the Basis of Price and Service

Contact lens consumers are able to decide where to purchase their contact lenses.
(Clarkson, Tr. 186).

Response to Finding No. 305:

Respondent has no specific response.

As of 2004, the contact lens market had undergone significant change in that the
development of disposable soft contact lenses, followed by the growth of different retail
channels, gave consumers a greater choice of sellers and means of delivery when they
purchase contact lenses. (RX0566 at 002).

Response to Finding No. 306:

Respondent has no specific response.

Online contact lens retailers compete on the basis of price and service. (Clarkson, Tr.
202-203 (“[A] contact lens might be a highly differentiated product when it’s
manufactured, but the moment the doctor writes a prescription for it, it becomes a pure
commodity. | mean, a box of ACUVUE is a box of ACUVUE and it really doesn’t matter
where you buy it. Then it really comes down only to convenience, service, and price.”);
CX9014 (Batushansky, Dep. at 91), in camera; Alovis, Tr. 994 (“We know we sell a
commodity. We sell the same thing that the other guys sell; we just offer it at a better
price and what we believe to be a better service, so it is compelling.”); CX9018 (Drumm,
Dep. at 113 (AC Lens tries to distinguish itself “with price, service, ability to ship
quickly, return policies, and customer service. Contact lenses are a commodity item, so
it’s kind of difficult to differentiate manufacturers.”); CX9039 (Clarkson, Dep. at 89)
(“We try to distinguish ourselves by being pretty fanatical about service, by trying very

93



PUBLIC

hard to make the process convenient and quick.”); Alovis, Tr. 990 (LensDirect matches
prices for any “credible” competitors)).

Response to Finding No. 307:

The proposed finding is incomplete and misleading. As Complaint Counsel concede in

their proposed finding no. 308, contact lens retailers also compete on their ability to instill and

maintain trust on the part of customers and potential customers.

308. Ways that online contact lens retailers seek to distinguish themselves from competitors

300.

include inventory, shipping, return policies, trust, and customer service. (CX9014
(Batushansky, Dep. at 103-104), in camera; CX9039 (Clarkson, Dep. at 89); CX9018
(Drumm, Dep. at 113-114)).

Response to Finding No. 308:

Respondent has no specific response.

1. Inventory

Some online retailers carry large inventories of contact lenses. (CX9003 (Clarkson, IHT
at 21); CX0439 at 010 (Staff Final Update), in camera).

Response to Finding No. 309:

Complaint Counsel’s Proposed Finding No. 309 should be disregarded because the cited

evidence does not support the proposed finding. The cited exhibit states only that-

I (X 439

10), in camera. The cited exhibit thus only supports a finding that 1-800 Contacts carries a large

inventory. The proposed finding should also be disregarded because Mr. Clarkson, whose IH

testimony is cited in support of the proposed finding, conceded at trial that he “can’t speak for

other online retailers” with respect to the size of their inventory. (Clarkson, Tr. 192).

Mr. Clarkson’s IH testimony therefore lacks foundation.
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310. Carrying a large inventory ensures that potential customers would be satisfied with the
selection available, and allows the customers to receive their lenses more quickly.
(CX9024 (Holbrook, Dep. at 22)).

Response to Finding No. 310:

Respondent has no specific response.

311. A 2015 report prepared at the direction of 1-800 Contacts’ owner states that significant
scale is required to compete online through investment in inventory. (CX0439 at 014
(Report entitled “1-800 Contacts: Staff Final Update”), in camera).

Response to Finding No. 311:

Respondent has no specific response.

312. During the time that it was selling contact lenses online, Memorial Eye needed to stock
many more contact lenses for its online business than it did for its ECP business,
requiring it to order a much larger inventory. (Holbrook, Tr. 1861-1863). See also
(CX9024 (Holbrook, Dep. at 21)) (Memorial Eye strived to have a large selection of
lenses available).

Response to Finding No. 312:

The proposed finding in incomplete and misleading. Mr. Holbrook testified that
Memorial Eye did not simply focus on having a large inventory but also considered “what
contact lenses we could turn around in a reasonable amount of time because we didn’t want to

have all that product sitting there and just burning up money. . ..” (Holbrook, Tr. at 1860-1861).
313. During the time that it was selling contact lenses online, Memorial Eye “wanted as many
contact lenses available so that [it] could have a quick turnaround time to the customers

that were looking for contact lenses.” (CX9024 (Holbrook, Dep. at 22)).

Response to Finding No. 313:

The proposed finding in incomplete and misleading. Mr. Holbrook testified that

Memorial Eye did not simply focus on having a large inventory but also considered “what
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contact lenses we could turn around in a reasonable amount of time because we didn’t want to

have all that product sitting there and just burning up money. . ..” (Holbrook, Tr. at 1860-1861).

314.

315.

During the time that it was selling contact lenses online, Memorial Eye had the vast
majority of lenses customers ordered in stock. (Holbrook, Tr. 1895).

Response to Finding No. 314:

Respondent has no specific response.

Generally, customers were satisfied with Memorial Eye’s online selection. (CX9024
(Holbrook, Dep. at 22); Holbrook, Tr. 1895-1896 (“Q. In your experience, were
customers generally satisfied with Memorial Eye’s selection of contact lenses? A. Yeah.
We got quite a few, lots and lots of positive comments about that, both . . . people calling
us and e-mailing us and also from the—from the sites that were out there that rated
services.”)).

Response to Finding No. 315:

The proposed finding is based on improper and unfounded lay opinion testimony that is

itself based solely on inadmissible hearsay statements by unnamed third parties. The proposed

finding is also inconsistent with Mr. Holbrook’s testimony on cross-examination regarding

customer service, where he admitted that he was not aware of any awards to Memorial Eye for

customer service by any third-party consumer organization other than “Biz-something.”

(Holbrook, Tr. 2059).

316.

317.

AC Lens currently has 37,000 SKUs (stock keeping units) in stock. (Clarkson, Tr. 192).

Response to Finding No. 316:

Respondent has no specific response.

Having 37,000 SKUs in stock allows AC Lens to “fill about 96 percent of our orders
from inventory.” (Clarkson, Tr. 192).
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Response to Finding No. 317:

The proposed finding is misleading and incomplete because it misstates Mr. Clarkson’s
testimony at trial, where he stated that despite the 37,000 SKUs in stock, “we still can only fill
about 96 percent of our orders from inventory, because there are so many SKUs in the business.”
(Clarkson, Tr. 192) (emphasis added).

318. For orders covered by the 37,000 SKUs AC Lens has in stock from customers that
already have a verified prescription on file, AC Lens can ship the same day the order was

placed. (Clarkson, Tr. 194).

Response to Finding No. 318:

The proposed finding is misleading and incomplete because it misstates Mr. Clarkson’s
testimony at trial, where he stated that only those in-stock orders “that are released to our
distribution center by 2:00 p.m. Eastern” can be shipped the same day that the customer’s order
is placed. (Clarkson, Tr. 194).

319. When AC Lens ships an order the same day, the customer can receive the lenses between

one and three days from the day the order was placed. (CX9039 (Clarkson, Dep. at 92)

(“It’s hard for me to think that anyone else could be exceeding that in terms of speed of

delivery.”)).

Response to Finding No. 319:

Respondent has no specific response.

320. Web Eye Care is able to fill the vast majority of orders quickly from its stock or through
distributors, with only approximately of orders going on backorder. (CX9014
(Batushansky, Dep. at 109), in camera).

Response to Finding No. 320:

Complaint Counsel’s Proposed Finding No. 320 is misleading, inaccurate, and not
supported by the cited testimony. Mr. Batushansky did not testify that WebEyeCare was able to

get [ of its orders to customers “quickly.” Rather, he testified only that WebEyeCare could
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fill | of its orders without having to backorder. He further testified that WebEyeCare was

able to do this only because of its distributors and not based on its inventory alone. (CX 9014

(Batushansky, Dep. at 109), in camera). In fact, WebEyeCare only ||| GGG

I (Cx 0014 (Batushansky, Dep. at 36-37), in

camera).

321.

322.

323.

2. Shipping

Fast shipping is a competitive advantage because the faster customers receive the contact
lenses they order, the happier they’re going to be. (CX9018 (Drumm, Dep. at 114)
(“There’s a good book about the founder of LensCrafters, and he built LensCrafters
entirely on the ability people to get people eyeglasses in a very, very quick amount of
time. And we kind of adopted that model for the online world. The faster we can get
contact lenses to the customers, the more—happier they’re going to be, especially if
you’re out.”)).

Response to Finding No. 321:

Respondent has no specific response.

A 2015 report prepared at the direction of 1-800 Contacts’ owner states that 1-800
Contacts “offers quick delivery straight to customer’s door and convenient ordering.”
(CX0439 at 010 (Report entitled “1-800 Contacts: Staff Final Update”), in camera).

Response to Finding No. 322:

Respondent has no specific response.

One of the metrics AC Lens cares about specifically regarding service is getting orders
shipped the day they arrive. (CX9039 (Clarkson, Dep. at 89); Clarkson, Tr. 193 (“We
provide—we strive to ship as many orders as quickly as possible, so we have metrics to
ship orders that are released to our distribution center on the day that they arrive so that
we get the—we get the product into the consumer’s hands as quickly as possible.”)).
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Response to Finding No. 323:

The proposed finding is misleading and incomplete because it misstates Mr. Clarkson’s

testimony at trial, where he stated that only those in-stock orders “that are released to our

distribution center by 2:00 p.m. Eastern” can be shipped the same day that the customer’s order

is placed. (Clarkson, Tr. 194). That means, for example, that no orders that ACLens receives

after 11:00 in the morning Pacific time from any western state will be shipped the same day.

(Clarkson, Tr. 194).

324.

325.

326.

327.

AC Lens tries to ship fast generally, and also offers a variety of shipping options.
(CX9018 (Drumm, Dep. at 114) (“So for shipping, we try to ship fast, also a variety of
offers”)).

Response to Finding No. 324:

Respondent has no specific response.

AC Lens offers overnight shipping, which not all of its competitors offer. (CX9018
(Drumm, Dep. at 114)).

Response to Finding No. 325:

Respondent has no specific response.

AC Lens is able to ship “in-stock orders that are released to our distribution center by
2:00 p.m. Eastern” on the same day the order is placed. (Clarkson, Tr. 194).

Response to Finding No. 326:

Respondent has no specific response.

At AC Lens, orders for products that are not in stock are overnighted from the
manufacturers, and unless there is a back order from the manufacturer, AC Lens would
get them the day after the order was placed by the customer and would be shipped that
same day. (Clarkson, Tr. 194).

Response to Finding No. 327:

Respondent has no specific response.
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328. Web Eye Care seeks to distinguish itself from other contact lens sellers through
convenience, and shipping is a component of convenience. (CX9014 (Batushansky, Dep.
at 103), in camera).

Response to Finding No. 328:

Complaint Counsel’s Proposed Finding No. 328 is misleading, inaccurate, and not
supported by the cited testimony. Mr. Batushansky actually testified that ||| |Gz
(CX 9014 (Batushansky, Dep. at 102), in camera). He then went on to say that WebEyeCare
does not distinguish itself from other sellers of contact lenses ||| GKIKENGGN
I  (C X 9014 (Batushansky, Dep. at 102), i

camera). Elsewhere in his testimony Mr. Batushansky testified that WebEyeCare competed with

other retailers of contact lenses on the basis of ||| |GGG cx 014

(Batushansky, Dep. at 103-104), in camera).

329.
(CX9014 (Batushansky, Dep. at
107), in camera).

Response to Finding No. 329:

Complaint Counsel’s Proposed Finding No. 329 is misleading and inaccurate.

WebEyeCare is only open Monday through Friday, 9:00 to 5:00, and even on those days of the

week it ol [
I co-: no: I

(CX 9014 (Batushansky, Dep. at 33-34, 107), in camera).

330. During the time that it sold contact lenses online, Memorial Eye would sometimes offer
free shipping for online orders, and generally “tried to stay competitive” compared to
what other online retailers were offering regarding free shipping. (CX9024 (Holbrook,
Dep. at 23-24)).
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Response to Finding No. 330:

Respondent has no specific response.

331. Fast shipping was a high priority for Memorial Eye’s online business. (Holbrook, Tr.
1894).

Response to Finding No. 331:

The proposed finding is incomplete and misleading and lacks foundation because
Mr. Holbrook testified at his deposition that he was “not sure” if the percentage of orders that
were shipped to arrive the next day was a small percentage, or a large percentage. (CX 9024
(Holbrook, Dep. at 142)).
332. Memorial Eye tried to ship out online orders as quickly as possible. (Holbrook, Tr. 1894-

1895). Orders could be shipped the same day if the customer already had a valid
prescription on file and the lenses were in stock. (Holbrook, Tr. 1895).

Response to Finding No. 332:

The proposed finding is incomplete and misleading and lacks foundation because
Mr. Holbrook testified at his deposition that he was “not sure” if the percentage of orders that
were shipped to arrive the next day was a small percentage, or a large percentage. (CX 9024

(Holbrook, Dep. at 142)).

3. Many of 1-800 Contacts’ Rivals Offer Excellent Customer Service.

333. Though generally at a lower price point, AC Lens competes with 1-800 on service.
(CX9039 (Clarkson, Dep. at 90-92)).

Response to Finding No. 333:

The proposed finding is ambiguous. If the finding is intended to support the header of
this section and/or to compare ACLens’ customer service with 1-800 Contacts’ customer service,

it is not supported by the cited deposition testimony, which is limited in scope. Mr. Clarkson
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testified that he does not “actually know,” for example, what 1-800 Contacts’ “order turnaround”

is. (CX 9039 (Clarkson, Dep. at 91-92)).

334. AC Lens strives to provide excellent service in order to distinguish itself from

335.

336.

337.

competitors and to capture repeat orders. (Clarkson, Tr. 193; CX9039 (Clarkson, Dep. at
91) (providing good customer service has been “a principle since day one” for AC Lens
in part because AC Lens typically loses money on an initial order because of the cost of
marketing, and the only way that works as a business model is if they can “take very
good care of the customers so they keep coming back.”).

Response to Finding No. 334:

Respondent has no specific response.

AC Lens employs customer service agents to handle responding to customer service
calls, emails, and prescription verification. (CX9039 (Clarkson, Dep. at 89)).

Response to Finding No. 335:

Respondent has no specific response.

AC Lens empowers its customer service agents “to take care of the customer and to
accept returns under any circumstances, to offer discounts, to give people free shipping
upgrades, whatever it takes basically.” (CX9039 (Clarkson, Dep. at 91); Clarkson, Tr.
195 (AC Lens’s return policy used to be less than 365 days but it empowered its customer
care agents to “basically ignore the policy and always take the order back anyway” and
so AC Lens decided to extend its returns policy to a full year)).

Response to Finding No. 336:

Respondent has no specific response.

CX9039 (Clarkson, Dep. at 90) (AC Lens customer service agents are empowered to
accept returns even when they fall outside the stated return policy).

Response to Finding No. 337:

Respondent has no specific response.

338. AC Lens has tried to make its stated return policy “at least as generous as anyone else’s.”

(CX9039 (Clarkson, Dep. at 89-90)).
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Response to Finding No. 338:

Respondent has no specific response.

AC Lens seeks to distinguish itself by offering “extended returns and various returns that
other retailers may not offer.” (CX9018 (Drumm, Dep. at 114)).

Response to Finding No. 339:

Respondent has no specific response.

During the time that it sold contact lenses online, Memorial Eye allowed customers to
return unopened boxes of contacts ordered from Memorial Eye, although it did not
happen very often. (Holbrook, Tr. 1896).

Response to Finding No. 340:

Respondent has no specific response.

During the time that it sold contact lenses online, Memorial Eye bent the rule that
customers could only return unopened boxes in 90 percent of the cases because the
company wanted to provide good customer service. (Holbrook, Tr. 1896).

Response to Finding No. 341:

Respondent has no specific response.

AC Lens’s call center is designed to have consumers talking live with an agent within 20
seconds. (Clarkson, Tr. 306).

Response to Finding No. 342:

The proposed finding should be disregarded because it is not supported by the cited

testimony. Mr. Clarkson stated only that ACLens’ call center personnel were “incented” to be

talking live to the consumer within 20 seconds; he did not provide the actual average wait time.

(Clarkson, Tr. 305-306). Mr. Clarkson also testified that ACLens’ call center does not respond

to calls on a 24/7 basis but instead shuts down at 11:00 p.m. (Eastern) on weekdays, with even
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shorter hours on the weekend. (Clarkson, Tr. 306). That means that consumers must sometimes

wait nine hours (or more), not 20 seconds, to be “talking live with an agent.”

343.

344,

345.

346.

AC Lens’s call center is open from 8:00 a.m. to 11:00 p.m., Eastern time, during the
week, and from 9:00 a.m. to 9:00 p.m., Eastern time, on Saturdays and Sundays.
(Clarkson, Tr. 306).

Response to Finding No. 343:

Respondent has no specific response.

AC Lens’s target time to respond to customer emails is two hours. (Clarkson, Tr. 306).

Response to Finding No. 344:

Respondent has no specific response.

During AC Lens’s call center operating hours the average time to respond to an email is
significantly shorter than two hours. (Clarkson, Tr. 308-309).

Response to Finding No. 345:

Respondent has no specific response.

In general, AC Lens tries to answer customer service calls quickly and provide a good
customer service experience, make sure that it can deal with custom problems as
expediently as possible, and make sure that the customer is as happy as possible.
(CX9018 (Drumm, Dep. at 113-114)).

Response to Finding No. 346:

Respondent has no specific response.

347. Web Eye Care endeavors to provide service to do its best to meet customer expectations.

(CX9014 (Batushansky, Dep. at 105-106), in camera).

Response to Finding No. 347:
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348. Web Eye Care maintains a call center and also accepts customer service emails at the call
center. (CX9014 (Batushansky, Dep. at 106), in camera).

Response to Finding No. 348:

Respondent has no specific response.

349.
- !CX9014 !Batus!ans!y, Dep. at 107!, In camera!.

Response to Finding No. 349:

Complaint Counsel’s Proposed Finding No. 349 is misleading, inaccurate, and not

supported by the cited testimony. Mr. Batushansky actually testified that WebEyeCare

I | (% 5014

(Batushansky, Dep. at 107), in camera). Further, WebEyeCare’s call center, ||| Gz

I (Cx 9014 (Batushansky, Dep. at 33-34), in camera). Thus, its responses to

emails willonly occur [

350. m
CX9014 (Batushansky, Dep. at 108), In camera).

Response to Finding No. 350:

Complaint Counsel’s Proposed Finding No. 350 is misleading, inaccurate, and not

supported by the cited testimony. Mr. Batushansky actually testified that he was |||l
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I | (€ 9014

(Batushansky, Dep. at 108), in camera).

351. Vision Direct has a call center that is open 24 hours. (CX9038 (Hamilton, Dep. at 49)).

Response to Finding No. 351:

The proposed finding lacks foundation and is incomplete and misleading in light of
Mr. Hamilton’s testimony that he had only “vague” knowledge regarding the Nova Scotia call

center, which was shared with Drugstore.com. (CX 9038 (Hamilton, Dep. at 48-49)).

352. LensDirect has recently made changes that has cemented it as a leader in service for the
optical space. (Alovis, Tr. 979-980).

Response to Finding No. 352:

The proposed finding should be disregarded because it is based on inadmissible lay
opinion testimony by Mr. Alovis. No foundation was laid regarding Mr. Alovis’ knowledge of
the level of service supposedly provided by other retailers “in the optical space.” (Alovis,

Tr. 979-980). Moreover, Mr. Alovis likely lacks the necessary foundation to provide reliable or
current testimony on that subject, because he conceded at his deposition that in 2016 and 2017,
he devoted 70% of his time to a different business called InTouchMD that is not in the “optical

space.” (CX 9023 (Alovis, Dep. at 16-17)).

353. LensDirect uses dedicated account reps so that every customer has a one-to-one
relationship with a specific customer service representative. (Alovis, Tr. 980).

Response to Finding No. 353:

Respondent has no specific response.

354. LensDirect has offers a subscription program called AutoRefill that allows customers to
set a date for a subsequent shipment of lenses and have the arrive automatically without
placing a new order. (Alovis, Tr. 980-981).
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Response to Finding No. 354:

Respondent has no specific response.

Customers using LensDirect’s AutoRefill also receive discounts. (Alovis, Tr. 980-981).

Response to Finding No. 355:

Respondent has no specific response.

LensDirect maintains a customer service email address. (Alovis, Tr. 981).

Response to Finding No. 356:

Respondent has no specific response.

LensDirect’s CEO, Ryan Alovis, used to personally review every single customer service
email to ensure that the conversation was up to his standards. (Alovis, Tr. 981).

Response to Finding No. 357:

Respondent has no specific response.

Ensuring that LensDirect continues to provide good customer service is the most
important priority for Mr. Alovis. (Alovis, Tr. 981).

Response to Finding No. 358:

The proposed finding should be disregarded because it is not supported by Mr. Alovis’

testimony, which did not refer to Mr. Alovis’ supposed “priorities.” Moreover, the proposed

finding is inconsistent with Mr. Alovis’ deposition testimony that, in 2016 and 2017, he devoted

70% of his time to an entirely different business called InTouchMD; that business was clearly

Mr. Alovis’ highest priority in the past two years. (CX 9023 (Alovis, Dep. at 16-17)).

Furthermore, Mr. Alovis testified in January 2017 that he and his partners were considering the

sale of LensDirect. (CX 9023 (Alovis, Dep. at 27)).
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LensDirect competes on service in a number of ways. It has dedicated account
representatives for each customer; it offers free shipping on almost every order; it offers
an auto-refill program; it has very low rate of returns; and CEO Alovis is directly copied
on every consumer complaint. (Alovis, Tr. 979-982; CX9023 (Alovis, Dep. at 29, 45, 50,
52, 63, 106)).

Response to Finding No. 359:

Respondent has no specific response.

Mr. Alovis reads every customer review of LensDirect on Trustpilot and Google, in order
to determine whether LensDirect’s customer service efforts are working as intended.
(Alovis, Tr. 981-982).

Response to Finding No. 360:

Respondent has no specific response.

Trustpilot is a service that emails customers after an order has shipped giving them the
opportunity to review their shopping experience, whether it is negative or positive.
(Alovis, Tr. 982).

Response to Finding No. 361:

Respondent has no specific response.

Mr. Alovis regards customer service as the heart and soul of LensDirect. (Alovis, Tr. at
981).

Response to Finding No. 362:

Respondent has no specific response.

LensDirect has made changes to improve its service in response to Trustpilot and Google
reviews by customers. (Alovis, Tr. 982-983).

Response to Finding No. 363:

Respondent has no specific response.

Customer service was very important to Memorial Eye’s online business. (Holbrook, Tr.
1890-1891 (“[W]e were trying to—it was very important for us to get repeat customers,
and if you don’t provide really good customer service, you’re not going to get repeat
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customers. Plus we wanted to distinguish ourselves that way, so we . . . put a lot of effort
in providing top-notch customer service.”).

Response to Finding No. 364:

The proposed finding is not supported by the cited testimony and is contradicted by other
testimony. Mr. Holbrook testified, for example, that ShipMyContacts (a dba for Memorial Eye)
did not have any customer service representatives available 24/7, and did not offer consumers the
opportunity to chat with a customer service representative while on the ShipMyContacts website.
(Holbrook, Tr. 2059). Mr. Holbrook also admitted that he was not aware of ShipMyContacts
ever getting an award for its customer service from a third party consumer organization, except
one “certification” from “Biz-something.” (Holbrook, Tr. 2059). In addition, Memorial Eye did
not strive to have every SKU available in inventory but instead considered “what contact lenses
we could turn around in a reasonable amount of time because we didn’t want to have all that
product sitting there and just burning up money. . ..” (Holbrook, Tr. at 1860-1861). Finally,
Mr. Holbrook was, at his deposition, unable to say if Memorial Eye shipped a small, or a large,
percentage of orders the day after the order was placed. (CX 9024 (Holbrook, Dep. at 142)). In

sum, this is not the “excellent” service referenced in the header to this section.

365. During the time that it sold contact lenses online, Memorial Eye put a lot of effort into
providing good service, including responding quickly, answering questions, finding
creative solutions to issues and concerns, and using the doctors it had on staff to answer
specific questions from customers about contacts. (Holbrook, Tr. 1891; CX9024
(Holbrook, Dep. at 13 (“We were a small, nimble company. So we spent a lot of time
paying attention to the customer service responses. We also had opticians and doctors
available on staff to be able to call on if there were any technical questions about contacts
or diseases or things like that. If the customers had any questions, we could call on them
anytime and get professional guidance on that . . . [e]Jven for customers who weren’t
patients.”); Holbrook, Dep. at 13-14 (“[W]e trained our customer service reps quite a bit.
We watched them like a hawk, listened in to their conversations and tried to make sure
that they were providing the best customer service possible. And we always responded to
any issues immediately and we just felt like we were, you know, providing top-notch
customer service.”).
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Response to Finding No. 365:

The proposed finding is not supported by the cited testimony and is contradicted by other
testimony. Mr. Holbrook testified, for example, that ShipMyContacts (a dba for Memorial Eye)
did not have any customer service representatives available 24/7, and did not offer consumers the
opportunity to chat with a customer service representative while on the ShipMyContacts website.
(Holbrook, Tr. 2059). Mr. Holbrook also admitted that he was not aware of ShipMyContacts
ever getting an award for its customer service from a third party consumer organization, except
one “certification” from “Biz-something.” (Holbrook, Tr. 2059). In addition, Memorial Eye did
not strive to have every SKU available in inventory but instead considered “what contact lenses
we could turn around in a reasonable amount of time because we didn’t want to have all that
product sitting there and just burning up money. . ..” (Holbrook, Tr. at 1860-1861). Finally,
Mr. Holbrook was, at his deposition, unable to say if Memorial Eye shipped a small, or a large,
percentage of orders the day after the order was placed. (CX 9024 (Holbrook, Dep. at 142)). In

sum, this is not the “excellent” service referenced in the header to this section.
366. Memorial Eye maintained a customer service center for its online business that was
staffed from 9:00 to 7:00 during the week, 9:00 to 1:00, or sometimes 2:00, 3:00, or 4:00
on Saturdays. (Holbrook, Tr. 1892).

Response to Finding No. 366:

Respondent has no specific response other than to note that the facts set out in the
proposed finding do not support the header of this section, which refers to “excellent” service. In
comparison to the service provided by 1-800 Contacts’ 24/7 customer service call center, this is

poor service.

367. Memorial Eye’s customer service representatives regularly kept notes of calls with
customers. (Holbrook, Tr. 1893).
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Response to Finding No. 367:

Respondent has no specific response.

368. Memorial Eye maintained a customer service email address that customers could use for
assistance. (Holbrook, Tr. 1893).

Response to Finding No. 368:

Respondent has no specific response.

369. Responding to customer emails was a high priority for Memorial Eye’s online business,
and they were usually answered on the same day except for weekends. (Holbrook, Tr.
1893).

Response to Finding No. 369:

The facts set out in the proposed finding do not support the finding or the header of this
section, which refers to “excellent” service. In comparison to the service provided by 1-800
Contacts’ 24/7 customer service representatives (e.g., answering emails within 10 minutes)
(Coon, Tr. 2701-2708; RX 904 at 19; CX 525 at 20; RX 590 at 2; Goodstein, Tr. 2396-97), this
IS poor service.

370. Net Promoter Scores (“NPS”) are a way of measuring customer satisfaction by asking

;lés%t)omers how likely they are to recommend a company to someone else. (Clarkson, Tr.

Response to Finding No. 370:

Respondent has no specific response.

371. AC Lens customers are generally highly satisfied, based on Net Promoter Scores.
(Clarkson, Tr. 208). AC Lens routinely has NPS scores in the low 80s. (Clarkson, Tr.
208).

Response to Finding No. 371:

The proposed finding is incomplete and misleading and should be disregarded because

the evidence shows that ACLens did not calculate its Net Promoter Scores using the industry-
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standard approach described by Prof. Goodstein. Compare Clarkson, Tr. 207-208 with
Goodstein, Tr. 2391-2395. The proposed finding should also be disregarded because ACLens’
purported Net Promoter scores are hearsay if offered for the truth. The proposed finding does
not cite to any contemporaneous business record that reflects the purported scores, and there is
no evidence that would support a finding that the customer surveys at issue were conducted
using accepted principles of survey research. (Tr., 169 (Court Order regarding reliability of

survey evidence)).

372.

CX430 at 006

, In camera).

Response to Finding No. 372:

Complaint Counsel’s Proposed Finding No. 372 should be disregarded (and stricken)
because it violates the Court’s May 16, 2017 Order on Post-Trial Briefs by citing to an exhibit
(CX 430) that the Court had “excluded as unreliable.” Tr. at 169. The Court squarely held that
CX 430 “cannot be used as proof that the surveys or reports or charts contained in the report are
true and accurate” and “cannot be used as proof that the information contained in those

documents are statements by 1-800 Contacts.” (Tr., 169-170 (Court Order)).

373. Other online competitors view their service level as comparable to that of 1-800 Contacts.
(CX9014 (Batushansky, Dep. at 65, 17-21); CX9039 (Clarkson, Dep. at 88-92)).

Response to Finding No. 373:

The proposed finding misstates the cited testimony, is inconsistent with the weight of the
evidence, and should be disregarded. The proposed finding cites, for example, pages 91-92 of
Mr. Clarkson’s deposition, where he was asked the question: “How does AC Lens compare to 1-
800 Contacts when it comes to order turnaround time?” In response, Mr. Clarkson
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acknowledged that “I don’t actually know what 1-800’s is. | can only tell you what ours is.”
(CX 9039 (Clarkson, Dep. at 91-92). Any opinion by Mr. Clarkson that ACLens provides
customer service that is “comparable” to that of 1-800 Contacts would therefore lack the

necessary foundation.

374. Dr. Athey, analyzing record materials including raw data behind Net Promoter Score
surveys, opined that some online rivals of 1-800 Contacts offer similar enough service
levels that service alone could not account for 1-800 Contacts’ price premium over those
rivals. (Athey, Tr. 750-754 (“The conclusion was that the price premium is not supported
by the service differential, particularly for consumers that are doing—that are coming
through the Internet search channel.”); CX8007 at 016-019 (11 42-50) (Athey Expert
Report)).

Response to Finding No. 374:

Complaint Counsel’s Proposed Finding No. 374 is incomplete, inaccurate, misleading,
and based on unreliable and inadmissible expert testimony. It should be disregarded. First, the
proposed finding refers to Dr. Athey’s opinion based on her consideration of one slide from a
Berkshire Partners document that shows a comparison of Net Promoter Scores for various
contact lens retailers. There is no record evidence that Dr. Athey has any experience or expertise
in administering Net Promoter Score surveys or interpreting the results of Net Promoter Score

surveys. Dr. Athey is not a marketing expert or an expert in consumer research. Second, Dr.

Athey incorrectly equates a Net Promoter Score with service levels. [5G

I (Goodstein, Tr. 2391). The Net Promoter Score is based on one question: “How
likely is it that you would recommend our company to a friend or colleague?” (RX 736 at 13

(Goodstein Expert Report)). The response is provided on a scale of 0 to 10. (RX 736 at 13

(Goodstein Expert Report)). Costco, a no-frills warehouse club, often has one of the highest Net

113



PUBLIC

Promoter Scores in comparisons across companies in all different industries. (RX 736 at 14
(Goodstein Expert Report)). Thus, a company that provides very little service can achieve a high
Net Promoter Score as a result of its pricing or other characteristics. Similarly, a company with
extremely high service levels could achieve a low Net Promoter Score if consumers perceived,
for example, the prices to be unreasonably high. Third, Dr. Athey mischaracterizes and omits
key points of the Berkshire Partners’ slide. That slide shows that 1-800 Contacts’ Net Promoter
Score (0.45) was actually double the Net Promoter Score of “Other Retailers” (0.23). (CX 1109
at 47). Dr. Athey relies on the fact that the slide shows that one other contact lens retailer,
Vision Direct, had a Net Promoter Score similar to 1-800 Contacts to suggest that many other
online retailers had similar Net Promoter Scores as well. Fourth, Dr. Athey provides no analysis
to show that the Berkshire Partners’ slide is even a complete or reliable measure of Net Promoter
Scores: there were only 101 respondents for 1-800 Contacts, 41 for Vision Direct, and 84 for all
other retailers. (CX 1109 at 47).

Fifth, Dr. Athey’s opinion that other online retailers offer similar enough service levels to
1-800 Contacts is based on her incomplete and inaccurate interpretation of the documents (as
described above) and, in any event, cannot support her conclusions with respect to any “price
premium” for 1-800 Contacts. In those instances where 1-800 Contacts’ price was higher than
the price of other retailers, its service and convenience were obviously sufficiently better than
that of its rivals to make its quality-adjusted price more attractive. This is fully consistent with
well-settled economic principles and with 1-800 Contacts having a stronger trademark than other

online retailers. (RX 737 at 19 (Landes Report); CX 9050 (Landes, Dep. at 73)). |||
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I, ey, Tr. 2072, incanere). |

‘

I (Athey. Tr. 2072-73, in camera). Thus, that service differences

alone may not justify the entire price differential for all customers is not surprising; the

remainder of the price differential is accounted for by other differences such as differences in

brand name and trademark.

V.

A.

375.

376.

377.

Search Advertising Background

Description of Search Advertising
1.  What are Search Engines?

Search engines allow their users to usefully access the vast amount of information on the
internet. Search engines employ complex algorithms to match the end user’s request with
parts of the web that may contain relevant responses. (Joint Stipulation on Search
Engines and Glossary, 1)

Response to Finding No. 375:

Respondent has no specific response.

The search engine ranks potential responses based on the predicted likelihood of
relevance to the user’s query. (Joint Stipulation on Search Engines and Glossary, 15-6)

Response to Finding No. 376:

Respondent has no specific response.

The search engine results page (“SERP”) that appears in response to a user’s search
shows the user a list of unpaid results, and sometimes advertisements related to the query.
(Joint Stipulation on Search Engines and Glossary, 14)
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Response to Finding No. 377:

Respondent has no specific response.

378. “Most searches . . . are ones where no ads appear.” (Juda, Tr. 1080-1081). However
Google finds ads can be helpful to consumers “when the inherent task of a user is
commercial in nature.” (CX9019 (Juda, Dep. at 23))

Response to Finding No. 378:

The proposed finding is misleading. The cited evidence regarding the frequency of ads
appearing pertains to only Google; there is no cited evidence regarding the frequency of ads

appearing on other search engines, such as Bing, Yahoo!, and others.

379. The unpaid results are referred to as “natural” or “organic” search results. The paid
results are referred to as “ads” or “sponsored” results. (Clarkson, Tr. 224-225).

Response to Finding No. 379:

Respondent has no specific response.

380. The most popular search engines in the U.S., both with users and advertisers, are Google
and Bing. (CX8006 at 024 ( 56) (Evans Expert Report)).

Response to Finding No. 380:

The proposed finding violates this Court’s Order on Post-Trial Briefs by improperly
citing “to expert testimony to support factual propositions that should be established by fact

witnesses or documents.” (Order on Post-Trial Briefs at 3).

2. What is Search Advertising?

381. Search engines are free for users. Their revenue comes from advertising. (Juda, Tr. 1065
(“Q. Does Google charge users to use the search engine? A. No. The service is free. Q.
So how does Google make money? A. So Google makes money predominantly by
showing ads on the search results page...”); see also CX8005 at 001 (1 7) (lyer, Decl.), in
camera).
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Response to Finding No. 381:

Respondent has no specific response.

382. Unlike other types of advertisements online, search engine advertisements are text only.
(Jt. Stip. Regarding Search Engines and Glossary { 10; see, e.g., CX0296 at 015 (Feb. 6,
2015, 1-800 Contacts Affiliate and Paid Search Overview presentation), in camera).

Response to Finding No. 382:

Respondent has no specific response.

383. On Google, search engine advertisements consist of a blue headline, followed by a green
box with the word “Ad” in it and the actual URL of the site being advertised, followed by
the ad copy, which is text that the advertiser provides to Google. (Jt. Stip. Regarding
Search Engines and Glossary 111; see, e.g., CX0296 at 015 (Feb. 6, 2015, 1-800 Contacts
Affiliate and Paid Search Overview presentation), in camera).

Response to Finding No. 383:

The proposed finding is incomplete. Although the proposed finding accurately describes
the format of paid search advertisements at the time of trial, the format of Google’s paid search
advertisements has gone through multiple changes over the course of time. The evidence in the

record demonstrates that the Google SERP format has gone through numerous changes since

2007. | <:: 2'so RXDO027 (illustrating testimony); Jacoby,

Tr. 2295-2297)).

384. Search engines “only generate revenue when an ad is clicked.” (Juda, Tr. 1068); see also
CX8005 at 001 (1 7) (lyer, Decl.), in camera); Clarkson, Tr. 217 (“[W]hen you bid on a
search term and a user clicks on your ad, you pay.”); Hamilton, Tr. 396 (“Q. Does Vision
Direct pay the search engine to display ad impressions related to online keyword search
advertising? A. No. Q. Under what circumstances does Walgreens pay the search engine
in connection with online keyword search advertising? A. Only when there's a click. It's
cost-per-click advertising.”)).

Response to Finding No. 384:

Respondent has no specific response.
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3. Search Engines Have a Strong Incentive to Show Only Search
Advertisements that are Relevant and Useful to Users

Search engines have a strong incentive to show only search advertisements that are
relevant and useful to users. (Infra {1 386-41).

Response to Finding No. 385:

The proposed finding is incomplete, misleading, and inaccurate. (See responses to

proposed findings 386-41).

386.

387.

Search engines attempt to balance the interests of users, advertisers, and the search
engines themselves. (Ghose, Tr. 3999) (search engines “would like to have satisfied
consumers, advertisers, and themselves. So search engines are trying to balance multiple
things.”); (CX9019 (Juda, Dep. at 181), in camera)

;(CX9019 (Juda, Dep. at 129-30), In camera)

camera)

); (CX8005 at 001 (18

, In camera

Response to Finding No. 386:

Respondent has no specific response.

As a result of search advertising being purchased on a pay-per-click basis, Google has a
“strong economic incentive to show useful ads” (Juda, Tr. 1072) and only useful ads.
(Juda, Tr. 1084 (“. . . advertisers are only charged when a user interacts with their ad. It
creates a nice economic incentive for advertisers to try and create high-quality content, as
well as a strong incentive for Google to only show an ad when it’s useful.”)); RX0612A-
0002 (*.. . users don’t want to be bothered with ads that aren’t closely related to what
they’re searching for, and advertisers want to show relevant ads so users will actually
click on them”); RX0612A-0005-0006 (users want to see relevant ads. Advertisers want
to present relevant ads to users and Google wants both advertisers and users to have a
good experience so they come back and continue to use our system.”).
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Response to Finding No. 387:

The proposed finding is not supported by the cited evidence because the Google
witnesses lack personal knowledge of what ads are “useful” to users. The evidence shows that
search engines use complex algorithms to determine which ads to show based on a number of
factors, none of which is whether the ad is “useful” to the user. (RF 781-840). In Google’s
system, which ads are shown is determined by a combination of “[the advertiser’s] bid, auction-
time measurements of expected CTR [(click-through rate)], ad relevance, landing page
experience, and the expected impact of extensions and other ad formats,” in addition to other

factors. (RX 716 at 1; RF 781-840).

388. Search engines do not benefit from showing ads that are not relevant to users. (Juda, Tr.
1081, 1083-1084 (We actually believe there’s a whole variety of ads in the system where
the short-term revenue those ads would generate would actually be dwarfed by negative
ramifications of users not clicking on ads in the future, and so it’s neither a relevant ad to
the user nor something in our economic interest to want to show.”)) RX0612A-0002. See
also (CX8005 at 001 (Y 8) (lyer, Decl.), in camera)

Response to Finding No. 388:

The proposed finding is not supported by the evidence. The evidence shows that search
engines benefit by earning revenue any time a user clicks on an ad. (Jt. Stip. Regarding Search
Engine Mechanics and Glossary of Terms at  12; RX 716 at 26; see also RX 704 (lyer, Decl.
9 (Microsoft earns revenue ||| G
The search engine earns this revenue regardless of whether the ad is “relevant” to users; in fact
“ad relevance” is only one of many factors determining whether search engines display an ad.
(RX 716 a 001 (Google’s system determines which ads to shown by a combination of “[the

advertiser’s] bid, auction-time measurements of expected CTR [(click-through rate)], ad
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relevance, landing page experience, and the expected impact of extensions and other ad

formats™); see also RX 704 (lyer, Decl. { 10); RF 781-856).

389. Search engines do not benefit over the long term from showing ads that are not relevant
to users. (Juda, Tr. 1081, 1083-1084 (explaining that there are ads in the system that
would generate clicks and revenue, but over time over-delivery of ads results in a

declining rate of clicks by customers); RX0612A-0002; see also CX8005 at 001 (] 8

(lyer, Decl ), in camera)

Response to Finding No. 389:

The proposed finding is misleading. The evidence shows that search engines benefit by
earning revenue any time a user clicks on an ad. (Jt. Stip. Regarding Search Engine Mechanics
and Glossary of Terms at § 12; RX 716 at 26; see also RX 704 (lyer, Decl. § 9 (Microsoft earns
revenue ||| G- e scarch engine
earns this revenue regardless of whether the ad is “relevant” to users; in fact “ad relevance” is
only one of many factors determining whether search engines display an ad. (RX 716 at 1
(Google’s system determines which ads to shown by a combination of “[the advertiser’s] bid,
auction-time measurements of expected CTR [(click-through rate)], ad relevance, landing page
experience, and the expected impact of extensions and other ad formats”); see also RX 704 (lyer,
Decl. 1 10); RF 781-856).

390. “[Google] observed on a number of occasions that users’ propensity for clicking on ads
over time can also be influenced based on the quality...of ads that they are presented, so
by increasing the quality of ads that [Google] present[s] to users, [Google] can actually

see their likelihood of clicking on ads in the future steadily increase over time.” (Juda, Tr.
1073).

Response to Finding No. 390:

The proposed finding is misleading and incomplete. The proposed finding leaves out a
factor in the cited testimony, which is “users’ propensity for clicking on ads over time can also
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be influenced based on the quality and quantity of ads that they are presented.” (Juda, Tr. 1073).
The proposed finding is misleading because Google defines “quality” for paid search ads using
complex algorithms that combine three “quality signals,” which are predicted click-through-rate,
ad relevance, and landing page experience. (Jt. Stip. Regarding Search Engine Mechanics and

Glossary of Terms at 1 37; see also CX 9019 (Juda Dep. at 30-43)). Each of these signals [Jjjjj

I . Tr. 1340-41)

391.
Juda, Tr. 1341).

Response to Finding No. 391:

The proposed finding is misleading. In Google’s system, which ads are shown is
determined by a combination of “[the advertiser’s] bid, auction-time measurements of expected
CTR [(click-through rate)], ad relevance, landing page experience, and the expected impact of
extensions and other ad formats,” in addition to other factors. (RX 716 at 1; RF 781-840; Jt.
Stip. Regarding Search Engine Mechanics and Glossary of Terms at {1 36-38). Moreover
Google defines “quality” for paid search ads using complex algorithms that combine three
“quality signals,” which are predicted click-through-rate, ad relevance, and landing page

experience. (Jt. Stip. Regarding Search Engine Mechanics and Glossary of Terms at § 37; see

also CX 9019 (Juda Dep. at 30-43)). Each of these signals ||| GG
I (uda Tr. 1340-41).

392.
(Juda, Tr. 1341).
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Response to Finding No. 392:

The proposed finding is not supported by the cited evidence and is against the weight of
the evidence. In Google’s system, which ads are shown is determined by a combination of “[the
advertiser’s] bid, auction-time measurements of expected CTR [(click-through rate)], ad
relevance, landing page experience, and the expected impact of extensions and other ad formats,”
in addition to other factors. (RX 716 at 1; RF 781-840). Moreover Google defines “quality” for
paid search ads using complex algorithms that combine three “quality signals,” which are
predicted click-through-rate, ad relevance, and landing page experience. (Jt. Stip. Regarding
Search Engine Mechanics and Glossary of Terms at { 37; see also CX 9019 (Juda Dep. at 30-

19). Each ofthese sionels N (.- Tr

1340-41).,

03, | (<5005 2t 002 (1 13) (Iyer
Decl.), in camera).

Response to Finding No. 393:

The proposed finding is not supported by the evidence. Microsoft’s Bing takes each

advertiser”s |
I (R 704 (lyer, Decl. 111)). This affects |||
I
I
(RX 704 (lyer, Decl. § 11)).

In general and within reason, ||| G
S —————
111)). Accordingly, a paid search advertisement for a website ||| GcKENNNEEE
|
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I (<X 704 (Ier, el

111)).

394. (CX9019 (Juda, Dep. at 206),
in camera; Juda, Tr. 1343).

Response to Finding No. 394:

The proposed finding is incomplete. Google defines “misleading” as “making untruthful

statements regarding like, what’s going to happen to the user or what the content of the landing

page may be.” (CX 9019 (Juda Dep. at 226-227). But Google has ||| GG
TR T e ——
e

395. “
CX9019 (Juda, Dep. at 207), In camera).

Response to Finding No. 395:

The proposed finding is incomplete. Google defines “misleading” as “making an

untruthful statement regarding like, what’s going to happen to the user or what the content of the
landing page may be.” (CX 9019 (Juda Dep. at 226-227). But Google has ||| G

I e T 1262), In fact, Googl [
I .. T 12:2)

4.  Search Engines Attempt to Display Advertisements Relevant to Users’
Interests

396. Selecting relevant ads for users is an important priority for search engines. (Juda, Tr.
1072 (“Q. Is selecting relevant ads for users an important priority for Google? A. It is.”);
see also CX8005 at 002 (1 9) (lyer, Decl.), in camera
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Response to Finding No. 396:

The proposed finding is inaccurate and misleading. “Ad relevance” is only one of many
factors determining whether Google displays an ad. (RX 716 at 1 (Google’s system determines
which ads to shown by a combination of “[the advertiser’s] bid, auction-time measurements of
expected CTR [(click-through rate)], ad relevance, landing page experience, and the expected
impact of extensions and other ad formats™); Jt. Stip. Regarding Search Engine Mechanics and

Glossary of Terms at 11 36-38). In Microsoft’s Bing system, the relevance of an ad |||l
I (=< 704 (lyer, Decl. 1 10)).

397. Google || created a multi-signal system to select relevant ads. (Juda, Tr.
1077; CX8005 at 002 (Y 13) (lyer, Decl.), in camera).

Response to Finding No. 397:

The proposed finding is inaccurate and misleading. Google uses a multi-signal algorithm
to determine which ads to display. (CX 9019 (Juda, Dep. at 30-31). “Ad relevance” is only one
of many factors determining whether Google displays an ad. (RX 716 at 1 (Google’s system
determines which ads to shown by a combination of “the advertiser’s bid, auction-time
measurements of expected CTR (click-through rate), ad relevance, landing page experience, and
the expected impact of extensions and other ad formats”); Jt. Stip. Regarding Search Engine

Mechanics and Glossary of Terms at 1 36-37). In Microsoft’s Bing system, the relevance of an

o« I
I (<X 704 (e, Dec.{ 10)).
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398. [ systcm for selecting relevant ads is based on records of user’s
responses to—for instance, either clicking or not clicking on—each advertisement on the
SERP. (CX9019 (Juda Dep. at 30); CX8005 at 002 (1 16) (lyer, Decl.), in camera).

Response to Finding No. 398:

The proposed finding is inaccurate, incomplete, and misleading. Google’s system
determines which ads to shown by a combination of “the advertiser’s bid, auction-time
measurements of expected CTR (click-through rate), ad relevance, landing page experience, and
the expected impact of extensions and other ad formats”); Jt. Stip. Regarding Search Engine

Mechanics and Glossary of Terms at 11 36-38). In addition, the ads shown as well as the number

ot ads shown
I (Juda, Tr. 1265-1266; CX 9019 (Juda, Dep. at 134-

136)).

Microsoft’s Bing determines which ads to display based on ||| Gz

(RX 704 (lyer, Decl. 1 10)). Microsoft’s algorithm for determining [Jjjj

(RX 704 (lyer, Decl. § 12)).

in meny cases, Microsoft's agorit
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I
I (<< 704 (iyer, Decl { 13))

399. Google considers four signals when choosing ads for the SERP: an assessment of
predicted click-through rate, ad text relevance (also known as creative quality), landing
page experience, and the advertiser’s bid. (Juda, Tr. 1077); see RX00612A at 0006-0008.

Response to Finding No. 399:

The proposed finding is incomplete. Google’s algorithms also ||| GG

I (Cx 9019 (Juda, Dep. at 40-41); Juda, Tr. 1113). In addition, the ads shown

as well as the rumberof ads shown [
I (!, Tr. 1265-1266; CX 5015

(Juda, Dep. at 134-136)).

400.
(Juda, Tr. 1098).

Response to Finding No. 400:

The proposed finding is incomplete, inaccurate, and misleading. Google |||l

I ()2, Tr. 096-1056)

401. Google uses the predicted click through rate signal because click-through rate is “a fairly
good proxy for whether an ad may be relevant...” (Juda, Tr. 1068).
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Response to Finding No. 401 :

The proposed finding is not supported by the cited evidence. The cited testimony does

not explain why Google uses the predicted click through rate signal.

402.

Juda, Tr. 1113-1114, in camera

Response to Finding No. 402:

The proposed finding is not supported by the cited evidence. The cited testimony merely

I (e T 1113-1114).

403.

Juda, Tr. 1096, in camera; CX8005 at 002 (1 12) (lyer, Decl.), in camera).

Response to Finding No. 403:

The proposed finding is inaccurate and misleading. Mr. Juda testified only that Google

I (Guda, Tr. 1096). Google cannot peek into the minds of individual users. (CX 9019

(Juda, Dep. at 15)). Moreover, Google has no means to determine ||| GG
I e T 1222

404.

(Juda, Tr. 1103).
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Response to Finding No. 404:

The proposed finding is not supported by the cited evidence, which relates to-

I (.- Tr. 1103)

405.

Juda, Tr. 1089-1091, In
camera; see also (CX8005 at 2 (1 13) (lyer, Decl.), in camera

Response to Finding No. 405:

The proposed finding is inaccurate and misleading. In Google’s AdWords, there is no

cutoff relating to ||| GG - s with an Ad Rank greater than zero
are eligible to be shown. (CX 9019 (Juda, Dep. at 42)). Ad Rank is determined by algorithms
e
I (< %01 (60 D, £1-42)

The finding misstates the cited evidence ||| GTGTcTTN
I (Cx 8005 at 2). Beyond that, Microsoft takes each
averser
I (<70 e, Dec. 1), Tis tects S
(RX 704 (lyer, Decl. 1 11)). In general and within reason, ||| GG

(RX 704 (lyer, Decl. § 11)).
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406. Google’s assessment of ad text relevance examines how relevant the ad copy, or ad text,
is to the user’s search query. (Juda, Tr. 1077); RX0612A at 0007 (“Google determines ad
relevance. By analyzing the language in your ad, they determine how well it relates to the
query. This is a way to measure the ads relevance to the users search and to make sure
that only useful ads are shown.”).

Response to Finding No. 406:

Respondent has no specific response.

407. Google’s assessment of landing page experience measures how relevant the landing
page—the website the user is taken to after clicking the ad—is to the user’s search query.
(Juda, Tr. 1077; RX0612A at 0006).

Response to Finding No. 407:

Respondent has no specific response.

408. Google considers the landing page experience in its ad selections because it

(Juda, Tr. 1099, In

camera).

Response to Finding No. 408:

The proposed finding is incomplete. Google considers landing page experience in its

agorts I
I (C: <015 (Juca Dep. o

121-122)).

409.

(Juda, Tr. 1102).

Response to Finding No. 409:

Respondent has no specific response.
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410.

Juda, Tr. 1103).

Response to Finding No. 410:

The proposed finding is misleading. In context, the cited testimony of Mr. Juda

I (.o T 1103). As Mr. Judatestified

elsewhere, whether a paid search ad is displayed by Google depends on its Ad Rank, which

I (Juda, Tr. 1210-1211, 1263) and is influenced by a number

of factors other than landing page experience, including the advertiser’s bid, auction-time

measurements of expected CTR, ad relevance, and the expected impact of extensions and other

ad formats.” (RX 716 at 1). These other factors may ||| G ud

1260-1261).

411.

CX9019 (Juda, Dep. at
113-114), in camera).

Response to Finding No. 411:

The proposed finding is not supported by the cited evidence, which relates only to

I (- 9019 (1uda, Dep. a 113-115).

412.

.), In cCamera).

Response to Finding No. 412:

Respondent has no specific response.
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413. Advertisers compete for higher positions on the page. (Juda, Tr. 1077 (“Whichever ad has
the highest score will appear first, followed by subsequent ads”); Athey, Tr. 718
(“Another reason that search advertisements are so effective is that those advertisements
are the result of a competitive auction.”)).

Response to Finding No. 413:

The finding is inaccurate and misleading. In Google’s AdWords system, each advertiser
indicates its maximum willingness to pay (maximum CPC) to have its ad shown in response to a
search containing a particular keyword. (RX 716 at 41). The position of an ad is based Google’s
algorithms that compare each advertiser’s bid, auction-time measurements of expected click-
through rate, ad relevance, landing page experience, and the expected impact of extensions and
other ad formats. (RX 716 at 1; Juda, Tr. 1077; CX 9019 (Juda, Dep. at 42)). Advertisers may
decide to set the maximum CPC such that their ads do not appear in higher positions on the page
because they are unwilling to pay for that positioning. (CX 9033 (Mohan, Dep. at 155-156, 160-
164); RX 181). Walmart, for instance, lowered its maximum CPC for ads showing on
competitor trademark keywords (such as 1-800 Contacts) because it was too expensive, knowing
that the lower bid would put its ads below the first page of search results. (CX 9033 (Mohan,
Dep. at 155-156, 160-164); RX 181).

414. Advertisers want to appear higher on the page because higher positions receive more
clicks. (CX9014 (Batushansky, Dep. at 66-67); Juda, Tr. 1277-1278).

Response to Finding No. 414:

The finding is inaccurate and misleading. In Google’s AdWords system, each advertiser
indicates its maximum willingness to pay (maximum CPC) to have its ad shown in response to a
search containing a particular keyword. (RX 716 at 41). The position of an ad is based Google’s
algorithms that compare each advertiser’s bid, auction-time measurements of expected click-

through rate, ad relevance, landing page experience, and the expected impact of extensions and
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other ad formats. (RX 716 at 1; Juda, Tr. 1077; CX 9019 (Juda, Dep. at 42)). Advertisers may
decide to set the maximum CPC such that their ads do not appear in higher positions on the page
because they are unwilling to pay for that positioning. (CX 9033 (Mohan, Dep. at 155-156, 160-
164); RX 181). Walmart, for instance, lowered its maximum CPC for ads showing on
competitor trademark keywords (such as 1-800 Contacts) because it was too expensive, knowing
that the lower bid would put its ads below the first page of search results. (CX 9033 (Mohan,
Dep. at 155-156, 160-164); RX 181).

415. To appear high on the page, advertisers must have strong assessments from Google on
the three quality signals compared to other auction participants and must have high bids
relative to other participants on a keyword related to the user’s search. (Juda, Tr. 1077)
RX0612A-0005 (“we [Google] want to show more useful ads in a higher position on the
results page”).

Response to Finding No. 415:

The proposed finding is incomplete. In addition to the three quality signals (predicted
CTR, ad relevance, and landing page quality), Google’s algorithms also take into account the
predicted effect of ad extensions and other formatting. (RX 716 at 1, 030; see also CX 9019
(Juda, Dep. at 41); Juda, Tr. 1113). Moreover, Google’s algorithms may also take into account
T e
Tr. 1265-1266; CX 9019 (Juda, Dep. at 134-136)). Lastly, because ad positon is influenced by
the advertiser’s bid, an ad may be placed higher on the page than other ads even though it has
lower assessments of the quality signals, i.e., advertisers may buy their way to the top of the

page. (Juda, Tr. 1331).

Microsoft’s Bing takes each advertiser’s ||| |  GTcKcNNENN
I ——————
T —————
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(RX 704 (lyer, Decl. 1 11)). In general and within reason, ||| Gz

(RX 704 (lyer, Decl. § 11)).

416.

Juda, Tr. 1198, In camera).

Response to Finding No. 416:

The proposed finding is incomplete and misleading. Google ||| G

(Juda, Tr. 1198).

417. Bing’s ad selection system

(CX8005 at 003
(1 20) (lyer, Decl.), in camera).

Response to Finding No. 417:

The proposed finding is incomplete and misleading. As Dr. Iyer explained, |||l

(CX 8005 at 3 (lyer, Decl. 1 19)). In general, a paid

search advertisement’s rank in response to a user query depends on |G

I (R 704 (lyer, Decl. 1 10)). Microsoft’s
Bing takes each advertiser’s ||| | GG
I - 70 (' Occ 1 11).
A —————
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I (X 704 (lyer, Decl. 111)). In general and within reason, ||| GGz
B (R 704 (lyer, Decl. § 11))

5. Search Advertising Auctions are Second-Price Auctions Based Advertisers’
Bids on Keywords

a. Auction Process

418. Advertisers bid a maximum cost-per-click, meaning the maximum price they are willing
to pay each time a user clicks. (Joint Stipulation on Search Engines and Glossary, { 54).

Response to Finding No. 418:

Respondent has no specific response.

419. The price an advertiser pays for a click on its ad is determined by a second price auction.
(RX0612A at 0005; see also Juda, Tr. 1114, in camera; CX8005 at 003 ({ 18) (lyer,
Decl.), in camera).

Response to Finding No. 419:

The proposed finding is inaccurate and misleading. Google’s AdWords |||l use 2
modified second price auction to determine cost-per-click. (RX 612A, Varian Video, Tr. 5;
) 1 Google’s AdWords, for each advertiser, Google’s
algorithms determine the lowest bid the advertiser could have made to still have an Ad Rank

greater than the advertiser whose ad is in the position below. (CX 9019 (Juda, Dep. at 54)). Ad

Rankis  combination of

I (Cx 9019 (Juda, Dep. at 41-42)).
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In Bing’s system, an advertiser pays Microsoft ||| G
I (Rx 704 (lyer, Decl. 19)). In general, a paid search advertisement’s
rank in response to a user query depends on ||| GG
I (X 704 (Iyer, Decl. 1 10)).

420. In the second-price auctions that search engines use, each advertiser’s price is the
minimum amount required to beat the advertiser that is behind them in the auction.
(CX0612A at 0005 (“the buyer doesn’t have to pay their full bid, they only have to pay
the amount of the next highest bidder below them . . . they only have to pay just enough
to beat the competition.”); Juda, Tr. 1114, in camera; CX8005 at 003 (1 21) (lyer Decl.),
in camera).

Response to Finding No. 420:

The proposed finding is inaccurate and misleading. In Google’s Adwords |||l a»
advertiser pays only if the user clicks on the advertiser’s ad, which is the actual cost-per-click.
(Jt. Stip. Regarding Search Engine Mechanics and Glossary of Terms at { 12.) For each
advertiser, Google’s algorithms determine the lowest bid the advertiser could have made to still

have an Ad Rank greater than the advertiser whose ad is in the position below. (CX 9019 (Juda,

Dep. at 54)). Ad Rank is a combination of ||| | EGTcNcN

I (Cx 9019 (Juda, Dep. at 41-42)).
In Bing’s system, an advertiser pays Microsoft ||| G
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I (Rx 704 (lyer, Decl. 19)). In general, a paid search advertisement’s
ek i resporse 1 2 user qery cepencs on

I (R 704 (Iyer, Decl. 1 10)).

421.

Juda, Tr. 1200, in camera

(1 36) (lyer, Decl.), in camera).

; CX8005 at 006

Response to Finding No. 421:

The proposed finding is inaccurate, misleading, and not supported by the evidence. The

number of bidders in an auction
I (CX 9019 (Juda, Dep. at 55)). The addition of an additional bidder for a keyword
I (Cx 9019 (Juda, Dep. at 137-138)). If additional bidders
I (/:c:. T 1204-1205).

Given how the AdWords auction works, the addition of an additional bidder who wins an
ot positon wil not
(Juda, Tr. 1206-1208, 1211-1212 (explaining hypothetical); see also RXD 26-001-002

(illustrating effect of additional bidder)). Similarly, the addition of an additional bidder who

wins an ad position will not
I (', T 1205-
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1208, 1211-1212 (explaining hypothetical); see also RXD 26-001-002 (illustrating effect of
additional bidder)). The addition of an additional bidder who wins an ad position will || i}
(Juda, Tr. 1206-1210, 1211-1212 (explaining hypothetical); see also RXD 26-001-002
(illustrating effect of additional bidder)).

Depending on the particular quality scores and relative ad ranks, an additional bidder who

wins the top ad position above another advertiser ||| G
I . T 1213-1215; see also
RXD 26-003-004 (illustrating effect of additional bidder winning top position)). In such an
instance, Google would make ||| G Juc: T 1215-
1217).

Moreover, the Chief Economist at Google and the Principal Scientist overseeing the
search advertising algorithms at Microsoft each explained that determining the effect of
additional bidders, such as Complaint Counsel posit would occur in the absence of the
Settlement Agreements at issue in this case, would require a complex analysis of advertiser
behavior and the outcomes of each individual auction.

The Chief Economist at Google has explained that for Google’s paid search engine
advertising program, AdWords, “every ad placed on AdWords is priced differently, and the
ultimate amount Google charges for each ad depends on dozens of factors that are unique to each
ad placement, unique to each individual advertiser, and dependent on the unique attributes of
each of the other advertisers who also wished to place ads on the particular web page at issue.”
(RX 701 (Varian, Decl. { 6)). Therefore, “[i]n the world of AdWords advertising, any effort to

determine what advertisers ‘would have paid’ under a different set of circumstances requires a
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complex and highly individualized analysis of advertiser behavior for each particular ad that was
placed.” (RX 701 (Varian, Decl. § 6)). The need for this highly individualized analysis is due to
the fact that “the actual price paid for any particular click on any particular ad depends, in part,
on the bidding behavior of every other advertiser participating in the particular auction at issue.”
(RX 701 (Varian, Decl.  16)). To “determine how a change in inputs . . . would affect the price
advertisers would pay per click, we need an accurate prediction of how each of the advertisers in
each of the auctions would have behaved differently (if at all) as a result of that new input.”
(RX 701 (Varian, Decl. 1 16)).

An advertiser may take actions in response to additional ads showing up, such as adding

o ormatin, o

I (Juca, Tr. 1254-1259; see also RXD 26-005-007 (illustrating testimony)).

For example, in response to additional ads showing up next to theirs, advertisers could

(Guda, Tr. 1272-1274). Advertisers could aiso [ N

(Juda, Tr. 1272-1274). In addition, advertisers could

(Juda, Tr. 1272-1274). Advertisers could ||| Gz

(Juda, Tr. 1272-1274). These advertiser actions ||| G

I uda, Tr. 1274-1275).
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There are also a number of advertiser-controlled settings in Adwords that |||l

(Juda, Tr.

1267-1268). Among the advertiser-controlled settings are: ||| GG
I (Juda, Tr. 1267-1270). Advertisers may also |G

I (Juda, Tr. 1267-1270). Google’s algorithms cannot ||| G
I (uda, Tr. 1273),

The Principal Scientist at Microsoft who oversees Bing’s search advertising auction

algorithms explained that an agreement resulting in fewer bidders is ||| | EGTCNG_.

(RX 704 (lyer, Decl. 1 20)).

To analyze the effects, if any, of an agreement resulting in fewer bidders on Microsoft or

its users, Microsoft’s Principal Scientist explained, ||| GTGTcTN
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(RX 704 (lyer, Decl. § 21)).

To do suchan analysis would requi

(RX 704

(lyer, Decl. § 22)).

422. 1-800’s own executives confirmed that more advertisers bidding leads to higher costs.
(CX9001 (Bethers, IH at 196) (“if you have less competition in terms of trademarks, with
Google, costs will be lower. That’s true with any search that is a paid search with Google,
Yahoo, or anyone else.”); Bethers, Tr. 3768 (“I’m certain that there were times when cost
per click may have gone up in response to competitive ads appearing on our trademark
term. Yes.”); CX0915 at 001 (July 28, 2008 email from Bryce Craven (former 1-800) to
Brandon Dansie et al containing Weekly Dashboard Summary) (“There were more
advertisers on our marks this week...which increased competition and CPCs...”);
CX0051 at -004: “Low competition = low cost”; CX0296, in camera (marketing team
presentation stating that_); CX9020 (Craven, Dep. at 26)
(“[1]n general, the more competitive a term, or, in other words, the more advertisers that
are competing for a search term, in general, the cost per click for that term will go up.
And so in this instance, I’m referring to there were more competitors for our top
trademarked keywords, which would have pushed the cost per clicks higher for those
specific terms.”) (discussing CX0915)); CX9016 (Judd, Dep. at 138 (testifying that
keywords on which more advertisers bid tend to be more expensive than keywords on
which fewer advertisers bid); CX0424 (June 5, 2013 email from Rick Galan (1-800) to
Jonathan Coon and Tim Roush (1-800) stating in part: “It’s true — certain high-volume
(and thus high-competition) keywords have gotten extremely expensive.”); CX0218 at
002 (“[Pay Per Click] is a dynamic bidding environment where costs and CTR are
dependent upon what the competition is doing.”)).
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Response to Finding No. 422:

The proposed finding is inaccurate, misleading, and not supported by the evidence. The
executives at 1-800 Contacts lack personal knowledge of the algorithms used by the search
engines to set cost-per-click (CPC).

The evidence from the search engines shows that the number of bidders in an auction

I (C < 9019 (Juda, Dep. at 55))
The addition of an additional bidder for a keyword ||| G

(CX 9019 (Juda, Dep. at 137-138)). If additional bidders ||| G
I (. Tr

1204-1205).

Given how the AdWords auction works, the addition of an additional bidder who wins an
a position will o
(Juda, Tr. 1206-1208, 1211-1212 (explaining hypothetical); see also RXD 26-001-002

(illustrating effect of additional bidder)). Similarly, the addition of an additional bidder who

wins anad position il ot
I (/2 T 206

1208, 1211-1212 (explaining hypothetical); see also RXD 26-001-002 (illustrating effect of

additional bidder)). The addition of an additional bidder who wins an ad position will || i}

(Juda, Tr. 1206-1210, 1211-1212 (explaining hypothetical); see also RXD 26-001-002

(illustrating effect of additional bidder)).
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Depending on the particular quality scores and relative ad ranks, an additional bidder who

wins the top ad position above another advertiser ||| GG
I (uda, Tr. 1213-1215; see also
RXD 26-003-004 (illustrating effect of additional bidder winning top position)). In such an
instance, Google would make ||| G Juc:. T 1215-
1217).

Moreover, as set out below, the Chief Economist at Google and the Principal Scientist
overseeing the search advertising algorithms at Microsoft each explained that determining the
effect of additional bidders, such as Complaint Counsel posit would occur in the absence of the
Settlement Agreements at issue in this case, would require a complex analysis of advertiser
behavior and the outcomes of each individual auction.

The Chief Economist at Google has explained that for Google’s paid search engine
advertising program, AdWords, “every ad placed on AdWords is priced differently, and the
ultimate amount Google charges for each ad depends on dozens of factors that are unique to each
ad placement, unique to each individual advertiser, and dependent on the unique attributes of
each of the other advertisers who also wished to place ads on the particular web page at issue.”
(RX 701 (Varian, Decl. { 6)). Therefore, “[i]n the world of AdWords advertising, any effort to
determine what advertisers ‘would have paid’ under a different set of circumstances requires a
complex and highly individualized analysis of advertiser behavior for each particular ad that was
placed.” (RX 701 (Varian, Decl. § 6)). The need for this highly individualized analysis is due to
the fact that “the actual price paid for any particular click on any particular ad depends, in part,
on the bidding behavior of every other advertiser participating in the particular auction at issue.”

(RX 701 (Varian, Decl.  16)). To “determine how a change in inputs . . . would affect the price
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advertisers would pay per click, we need an accurate prediction of how each of the advertisers in
each of the auctions would have behaved differently (if at all) as a result of that new input.”
(RX 701 (Varian, Decl. 1 16)).

An advertiser may take actions in response to additional ads showing up, such as adding

a ormating, o

(Juda, Tr. 1254-1259; see also RXD 26-005-007 (illustrating testimony)).

For example, in response to additional ads showing up next to theirs, advertisers could

(Guda, Tr. 1272-1274). Advertisers could aiso [ N

(Juda, Tr. 1272-1274). In addition, advertisers could

(Juda, Tr. 1272-1274). Advertisers could ||| G

(Juda, Tr. 1272-1274). These advertiser actions ||| G

(Juda, Tr. 1274-1275).

There are also a number of advertiser-controlled settings in AdWords that ||l

(Juda, Tr.

1267-1268). Among the advertiser-controlled settings are: ||| | GKEKNG
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I (Juda, Tr. 1267-1270). Advertisers may also |G

(Juda, Tr. 1267-1270). Google’s algorithms cannot |G

I (uda, Tr. 1273),

The Principal Scientist at Microsoft who oversees Bing’s search advertising auction

algorithms explained that an agreement resulting in fewer bidders is ||| | EGTGTNG_.

(RX 704 (lyer, Decl. 1 20)).

To analyze the effects, if any, of an agreement resulting in fewer bidders on Microsoft or

7

—
(7]
c
(%2]
@D
=
wn
)
=
o
(%2]
o
=
(7]
o
=
>
Q.
°
=2
w
Q
(92}
>
g
wn
—
@D
X
=2
=)
>
@D
o

(RX 704 (lyer, Decl. § 21)).

To dosuch an analysis would reqire [

144



PUBLIC

I (- 704
(lyer, Decl.  22)).

423.

(Juda, Tr.
1114-1115, in camera; CX8005 at 003 (1 18) (lyer, Decl.), in camera).

Response to Finding No. 423:

The proposed finding is not supported by the cited evidence. Neither Mr. Juda nor Dr.

ver stateo
I (uda, Tr. 1114-1115; CX 8005 at 3 (lyer, Decl.  18)).

424.

(Juda, Tr. 1338, in camera).

Response to Finding No. 424:

The proposed finding is not supported by the cited evidence. At the cited pages, Mr. Juda

estified the
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(Juda, Tr. 1337-1338).

In addition, the evidence from the search engines shows that the number of bidders in an

auction N (C 5019 (Jud, Dep.
at 55)). The addition of an additional bidder for a keyword ||| G
B (CX 9019 (Juda, Dep. at 137-138)). If additional bidders ||| G
B (Juda, Tr. 1204-1205).

Given how the AdWords auction works, the addition of an additional bidder who wins an
ad posiion will ot [
(Juda, Tr. 1206-1208, 1211-1212 (explaining hypothetical); see also RXD 26-001-002

(illustrating effect of additional bidder)). Similarly, the addition of an additional bidder who

wins anad positon il ot
I (/2 T. 206

1208, 1211-1212 (explaining hypothetical); see also RXD 26-001-002 (illustrating effect of

additional bidder)). The addition of an additional bidder who wins an ad position will || i}

(Juda, Tr. 1206-1210, 1211-1212 (explaining hypothetical); see also RXD 26-001-002

(illustrating effect of additional bidder)).

425. Google includes the bid together with the three ad quality signals to determine the ad
rank score. Then Google uses the ad rank score to determine the order of the
advertisements on the page. (Juda, Tr. 1077); RX0612A at 0008 (“Google combines your
bid with multiple quality factors, the clickthrough rate, the landing page, the ad
relevancy, as well as the expected impact of ad formats -- to calculate a score for your ad
called ad rank.”).
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Response to Finding No. 425:

The proposed finding is incomplete. In addition to the three quality signals (predicted
CTR, ad relevance, and landing page quality), Google’s algorithms also take into account the
predicted effect of ad extensions and other formatting. (RX 716 at 1, 030; see also CX 9019
(Juda, Dep. at 41); Juda, Tr. 1113). Moreover, Google’s algorithms may also take into account
I 2
Tr. 1265-1266; CX 9019 (Juda, Dep. at 134-136)). Lastly, because ad position is influenced by
the advertiser’s bid, an ad may be placed higher on the page than other ads even though it has
lower assessments of the quality signals, i.e., advertisers may buy their way to the top of the

page. (Juda, Tr. 1331).

426.
CX8005 at 003 (1 19) (lyer, Decl.), in camera).

Response to Finding No. 426:

The proposed finding is incomplete. In many cases, Microsoft’s algorithm -
(RX 704 (lyer, Decl. § 13)).

427.
Juda, Tr. 1338, In camera).

Response to Finding No. 427:

Respondent has no specific response.
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b. Keywords and Match Types

428. Advertisers use keywords to indicate which auctions they would like to enter. (Juda, Tr.
1084, 1081-1082; Hamilton, Tr. 395; see also CX8005 at 002 ( 10) (lyer, Decl.), in
camera).

Response to Finding No. 428:

The proposed finding is inaccurate. Keywords are words or phrases the advertiser
believes potential customers are likely to use when searching for products or services provided
by the advertiser. (Jt. Stip. Regarding Search Engine Mechanics and Glossary of Terms at { 19).
The advertiser matches the keywords with an ad or ads in an “Ad Group.” (Jt. Stip. Regarding
Search Engine Mechanics and Glossary of Terms at § 19). An advertiser’s ad may be shown
when the ad’s keywords “match” a user’s search query. (Jt. Stip. Regarding Search Engine
Mechanics and Glossary of Terms at § 20; RX 119 at 2 (“The relationship between queries and

keywords is at the heart of search advertising with AdWords.”)).

429. Advertisers can choose the match types they would like applied to those keywords to
further delineate which auctions they would like to enter. (Juda, Tr. 1082)

Response to Finding No. 429:

The proposed finding is inaccurate. At the cited page, Mr. Juda said nothing about
auctions. Rather, he testified that “match types are a way for an advertiser to express how broad

of a set of search terms a particular keyword should match.” (Juda, Tr. 1082).

430. Google’s Exact Match function enters the ad into auctions for searches that are “roughly
equivalent” to the keyword. (Juda, Tr. 1082).

Response to Finding No. 430:

The proposed finding is inaccurate. At the cited page, Mr. Juda said nothing about
auctions. Moreover, even if a keyword matches a query, the advertiser may not be able to

participate in an auction. The AdWords system “ignores” any ads that the system determines are
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not eligible to appear, “like ads that target a different country or are disapproved.” (RX 716 at
38). Exact match allows an ad to be matched to searches that include the ad’s exact keyword, or
close variants of the exact keyword, exclusively. (Jt. Stip. Regarding Search Engine Mechanics
and Glossary of Terms at § 29; RX 716 at 92).
431. Google’s Phrase Match function enters the ad into auctions for “searches where the
search term contains the keyword inside of it.” (Juda, Tr. 1082 (further testifying, by way
of example, that bidding on the word “toys” in phrase match would enter an advertiser’s

ad into auctions for searches such as “cheap toys”).

Response to Finding No. 431:

The proposed finding is inaccurate. At the cited page, Mr. Juda said nothing about
auctions. Moreover, even if a keyword matches a query, the advertiser may not be able to
participate in an auction. The AdWords system “ignores” any ads that the system determines are
not eligible to appear, “like ads that target a different country or are disapproved.” (RX 716 at
38). “Phrase match” allows an ad to be matched to searches that include the ad’s “exact keyword
and close variants of [the] exact keyword, with additional words before or after.” (RX 716 at 94;

RX 716 at 117; Jt. Stip. Regarding Search Engine Mechanics and Glossary of Terms at { 27).

432. Google’s Broad Match function enters the ad into auctions for searches “that are topically
relevant” to the keyword. (Juda, Tr. 1082).

Response to Finding No. 432:

The proposed finding is inaccurate. At the cited page, Mr. Juda said nothing about
auctions. Moreover, even if a keyword matches a query, the advertiser may not be able to
participate in an auction. The AdWords system “ignores” any ads that the system determines are
not eligible to appear, “like ads that target a different country or are disapproved.” (RX 716 at
38). Broad match allows an ad to be matched to relevant variations of the ad’s keywords,
including synonyms, singular or plural forms, possible misspellings, stemmings (such as floor
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and flooring), related searches, and other relevant variations. (RX 716 at 90; Jt. Stip. Regarding

Search Engine Mechanics and Glossary of Terms at { 23).

433.

(Juda, Tr. 1124, in camera).

Response to Finding No. 433:

Respondent has no specific response.

434,

Juda, Tr. 1124-1125, In camera).

Response to Finding No. 434:

The proposed finding is inaccurate and not supported by the evidence. Nothing in Mr.

o' testimony spaks of

(Juda, Tr. 1124-1125).

435.

(Juda, 1126-1127, in camera).

Response to Finding No. 435:

The proposed finding is inaccurate and misleading. In response to the hypothetical

presented by Complaint Course,

I (!.c:. Tr. 125-1126). He then gave i
I (e T 1125-1126).
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436.

(CX8005 at 004 (1 26) (lyer, Decl.), in camera).

Response to Finding No. 436:

The proposed finding is inaccurate and misleading. The cited evidence does not show

o
I (X 5005 at 4 (Ier,

Dec. 1 26)).

437. Advertisers can indicate which auctions they want to avoid entering by using negative

keywords. (CX9019 (Juda, Dep. at 72); Juda, Tr. 1131, in camera; CX8005 at 005 (f 28)
(lyer, Decl.), in camera).

Response to Finding No. 437:

The proposed finding is inaccurate and not supported by the cited evidence. None of the
cited evidence refers to entering auctions. Negative keywords are a type of keyword that
prevents an “ad from being triggered by a certain word or phrase.” (RX 716 at 67).

438.
Juda, Tr. 1133-1134, in camera; CX8005 at 005 (1 28) (lyer, Decl.), in camera

Response to Finding No. 438:

The proposed finding is not supported by the cited evidence pertaining to Google.

<30, | (C 39019 (Juca
Dep. at 79), in camera; Juda, Tr. 1131, in camera).

Response to Finding No. 439:

Respondent has no specific response.
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440.
Juda, Tr.

1131, in camera).

Response to Finding No. 440:

The proposed finding is incomplete. Negative keyword match types have differences
from the normal match types. (RX 119 at 11). Queries “that are close variations of exact match
negative keywords won’t be excluded.” (RX 119 at 11). Because of this matching behavior, an

advertiser must separately add close variations as negative keywords. (RX 119 at 11).

441.

Response to Finding No. 441:

The proposed finding is incomplete. Negative keyword match types have differences
from the normal match types. (RX 119 at 11). Queries “that are close variations of phrase match
negative keywords won’t be excluded.” (RX 119 at 11). Because of this matching behavior, an

advertiser must separately add close variations as negative keywords. (RX 119 at 11).

442.
Juda, Tr. 1132, In camera).

Response to Finding No. 442:

The proposed finding is incomplete. Negative keyword match types have differences
from the normal match types. (RX 119 at 11). Negative broad match will not “exclude queries
that are synonyms or close variations of the negative keyword. It will only exclude queries that
include all words within a keyword, irrespective of the order in which the words appear.”

(RX 119 at 11).
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6. Contact Lens Retailers Set, and Adjust, Their Search Advertising Budgets
and Expenditures Based on Return on Investment

443. Online contact lens retailers’ decisions about how to allocate their search advertising
expenditures are made based return on investment, which the retailers often express in
terms of the cost of acquiring a customer, the cost of acquiring an order, and/or the cost
of a conversion. (Infra 8§ 6.a-6.c).

Response to Finding No. 443:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in

Respondent’s replies to those findings.

444, Online contact lens retailers calculate the Return on Investment (“ROI”) for a keyword
by comparing the advertising expenditures “on a certain keyword as compared to the
orders attributable to that keyword.” (Hamilton, Tr. 398; Hamilton, Tr. 396-397
(Walgreens and Vision Direct determined “return on investment” for particular keywords
based on “cost per order,” which means “total amount of the ad spend divided by the
number of orders.”); CX 9005 (Dansie, IHT at 16) (at 1-800 Contacts, ROI was evaluated
in at least two ways: it was calculated as the ratio between the amount spent on search
advertising and the revenue on sales, and also the amount spent on advertising and the
number of new customers acquired)).

Response to Finding No. 444:

The proposed finding misstates the cited testimony and should be disregarded.
Mr. Hamilton did not use the quoted language, which was part of a question by Complaint
Counsel. His answer noted that his analysis was based “on the keyword match type combination
as a unit.” (Hamilton, Tr. 397). Mr. Dansie also did not use the quoted language in his

testimony. (CX 9005 (Dansie, IHT at 16)).

445, Cost per acquisition, sometimes referred to as “acquisition cost” or “CPA,” refers to the
the amount spent per order received; calculating the amount spent divided by the number
of orders received. (Clarkson, Tr. 226-227; Alovis, Tr. at 995; CX9036 (Duley, Dep. at
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134), in camera

CX9039 (Clarkson, Dep. at 166); CX 9038 (Hamilton, Dep. at 9-10); CX9028 (Roundy,
Dep. at 216-218); CX9034 (Roush, Dep. at 216-217).

Response to Finding No. 445:

The proposed finding is incomplete and misleading. Depending on the context, cost per
acquisition may be based on the costs for a particular paid search ad campaign, all advertising
costs, or all marketing costs, divided by the number of orders. The proposed finding should also
be disregarded because most of the cited testimony does not support the finding as framed. Mr.
Roush, for example, described a “very sophisticated regression analysis where you take a lot of
different inputs in terms of your advertising spend, your search information, your affiliate
information, all of the different data that you have in your business . . ..” (CX 9034 (Roush, Dep.
at 217-218)). Mr. Roundy’s deposition transcript ends at page 117, so the citation to his
testimony is inaccurate and unhelpful. Mr. Clarkson testified that the “concept of acquisition
cost” is “not a pure measure” of the average cost for a new customer “because sometimes repeat
customers come back in through that channel. . . .” (Clarkson, Tr. 226). Mr. Alovis did not talk

of “cost per acquisition” as only focusing on new customers, as the finding states. (Alovis, Tr.

995). And Mr. Duley testified that his company, Visionworks, ||| GGG
I (Cx 9036, Duley, Dep. at 134), in camera.

446. “Cost per order” refers to “the total amount of the ad spend divided by the number of
orders.” (Hamilton, Tr. at 397).

Response to Finding No. 446:

The proposed finding is incomplete and misleading. The finding is based on the
testimony of a single retailer and does not support a finding of a general definition of *“cost per

order.”
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447. “Cost per conversion” is the cost divided by the number of orders, or “conversions.”
(Clarkson, Tr. 227; see also CX9033 (Mohan, Dep. at 153-154)).

Response to Finding No. 447:

The proposed finding is incomplete and misleading. Depending on the context, cost per
conversion may be based on the costs for a particular paid search ad campaign, all advertising

costs, or all marketing costs, divided by the number of orders or “conversions.”

448. With respect to contact lens customers, the term “lifetime value” refers to the amount of
revenue a company expects to generate from a customer over the life of the business
relationship between the retailer and the customer. It is calculated by the probability that
the customer will come back multiplied with the expected sales revenue from multiple
orders. (Clarkson, Tr. 232; CX9039 (Clarkson, Dep. at 126-127); CX9017 (Blackwood,
Dep. at 178-179); CX9033 (Mohan, Dep. at 35-36); CX9034 (Roush, Dep. at 29).

Response to Finding No. 448:

The proposed finding inaccurately describes the cited testimony. For example,
Mr. Clarkson pointed out that the calculation of a customer’s lifetime value is an “estimate” that
also includes a “discount|[ ] for the future value of money” and “of course, you have to deduct the
initial cost of marketing to acquire the customer from the — from that valuation.” (CX 9039
(Clarkson, Dep. at 126-127). Ms. Blackwood described even more factors, (CX 9017
(Blackwood Dep. at 178-179), and Mr. Roush noted that customer lifetime value estimates “vary
significantly from customer to customer, so that . . . you can’t just look at that one metric and
make many conclusions about a particular program.” (CX 9034 (Roush, Dep. at 29).
Ms. Mohan, when asked to “give us some insight about how lifetime value might be calculated,”

testified that “I have to guess here.” (CX 9033 (Mohan, Dep. at 36).

a. ROI Drives Decisions Regarding Advertising Expenditures

449. According to Yahoo, “[a]n active bid management program with a clear understanding of
ROI and traffic goals is critical to optimizing a campaign.” (CX1806-038 at 030 (Yahoo
Category Overview, Agency Training, June 15-16, 2005)).
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Response to Finding No. 449:

Respondent has no specific response.

450. Vision Direct and Walgreens.com made decisions about how to allocate their search
advertising expenditures based on return on investment. (Hamilton, Tr. 396 (“My
responsibility [with respect to Walgreens’ and Vision Direct’s use of keywords related to
contact lenses] was to manage the ad spend budget related to the portfolio of keywords
that we placed bids on within the auction and to manage that to acceptable return on
investment goals from that advertising spend.”)).

Response to Finding No. 450:

Respondent has no specific response.

451. In 2012, 1-800 Contacts evaluated the ROI or effectiveness of marketing spend for search
advertising by looking at NI orders, CAC, CPO and CPC. (CX0040 at 001-002 (May 1,
2012 e-mail from Laura Schmidt to Joan Blackwood re: Due Diligence: Advertising)).

Response to Finding No. 451:

Respondent objects to Finding No. 451 on the ground that the only document cited in
support of the finding (CX 40) was not admitted. See JX 0002-A-006; Order on Post-Trial

Briefs, p. 2 and footnote 1. This proposed finding should be disregarded. Id.

452. In making decisions about how to allocate its search advertising expenditures, Vision
Direct and Walgreens bid on keywords that “demonstrated a strong return on
investment.” (Hamilton, Tr. 397 (“Q. In general, how did you determine which keywords
to bid on? A. In general, terms that we — that demonstrated a strong return on investment,
largely as measured by a low cost per order, ad spend per order.”)).

Response to Finding No. 452:

Respondent objects to Finding No. 452 as lacking foundation. Neither Complaint

Counsel nor Mr. Hamilton have provided any foundation for his conclusory lay opinion.

453. In making decisions about how much to bid on specific keywords, Vision Direct and
Walgreens “tend[ed] to focus on the ones that drive the greatest amount of orders”
because “there’s a time value. You can only manage so many keywords effectively.”
(Hamilton, Tr. 398-399).
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Response to Finding No. 453:

Respondent objects to Finding No. 453 as lacking foundation. Neither Complaint

Counsel nor Mr. Hamilton have provided any foundation for his conclusory lay opinion.

454. For keywords for which Vision Direct and Walgreens had some “performance history,”
Vision Direct and Walgreens made decisions regarding how much money to bid on
specific keywords by “review[ing] regularly the performance history” of keyword-match
type combinations, focusing on “cost per order” as “the basic key performance indicator.”
(Hamilton, Tr. 398).

Response to Finding No. 454:

Respondent objects to Finding No. 454 as lacking foundation. Neither Complaint

Counsel nor Mr. Hamilton have provided any foundation for his conclusory lay opinion.

455, For keywords that Vision Direct and Walgreens had not used in the past, Vision Direct
and Walgreens made decisions regarding how much money to bid on specific keywords
by performing research using “tools that are available for that purpose,” setting an initial
bid in the auction, and then assessing performance on an ongoing basis. (Hamilton, Tr.
398).

Response to Finding No. 455:

Respondent objects to Finding No. 713 as lacking foundation. Neither Complaint

Counsel nor Mr. Hamilton have provided any foundation for his conclusory lay opinion.

456. AC Lens makes decisions about what types of advertising to use and how much to spend
on particular advertising efforts using an “acquisition cost model.” (CX9018 (Drumm,
Dep. at 22-23); see also Clarkson, Tr. 231 (“Q. And how do you go about making
decisions about how much to spend on a particular type of advertising? A. We have a
target customer acquisition cost, which does very by lens, and we work sort of in a fairly
disciplined way against that.”); Clarkson, Tr. 222 (“[E]verything we do in marketing is
targeted or is geared by a target customer acquisition cost.”)).

Response to Finding No. 456:

Respondent has no specific response.
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AC Lens takes a customer’s expected “lifetime value” to the company into account in
determining target customer acquisition costs. (Clarkson, Tr. 231-232).

Response to Finding No. 457:

Respondent has no specific response.

If AC Lens is unable to meet its target customer acquisition cost using a particular
advertising campaign, AC Lens will “discontinue” the campaign.” (CX9018 (Drumm,
Dep. at 22-23 (“[O]ur model is based on an acquisition cost model . . . [W]e try “to fit
into an acquisition cost for a new customer. And if we can’t track that and if we can’t hit
the metrics that we need to reach, then we discontinue a campaign.”)).

Response to Finding No. 458:

Respondent has no specific response.

Lenses for Less “select[s] keywords by assessing the return on investment.” (CX8000 at
001 (1 6) (Studebaker, Decl.)).

Response to Finding No. 459:

The proposed finding should be disregarded because Mr. Studebaker’s declaration

reveals that he lacks the necessary foundation for the quoted statement, which is framed in the

present tense. Mr. Studebaker’s declaration states that “[i]n about 2010 we outsourced our

bidding on search advertising to a third party which charges a monthly fee to provide web

support and search advertising management.” (CX 8000 at 1 (1 6) (Studebaker, Decl.)).

Because the declaration nowhere states that Mr. Studebaker has played any role in search

advertising management over the last seven years, there is an insufficient foundation for the

proposed finding.

460. WebEyeCare
CX9014 (Batushansky, Dep. at 51), In camera).
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Response to Finding No. 460:

Complaint Counsel’s proposed Finding No. 460 is irrelevant and should be disregarded.
There is no evidence that Mr. Batushansky evaluated the performance of bidding on 1-800
Contacts’ trademarked terms to determine whether or not it “hit” Web Eye Care’s cost-per-
acquisition target. Furthermore, it was established that he lacked sufficient information upon
which to make such an analysis, even if he had attempted such an analysis. When asked about

the performance of ads presented as the result of bidding on 1-800 Contacts’ trademarked terms,

M Batushansky'stestifed tht
I (02000

(Batushansky, IHT at 66), in camera). Moreover, as Mr. Batushansky admitted, || ||| Gz

. (CX9000 (Batushansky, IHT at 64-65), in camera). Mr. Batushansky thus lacked

personal knowledge to testify on this topic and was merely speculating. Second, Mr.
Batushansky’s testimony from his investigational hearing is contradicted by his deposition

testimony, where he was subject to cross-examination, and where he acknowledged that he

. (CX9014 (Batushansky, Dep. at 45-48), in camera).

461. m
CX9014 (Batushansky, Dep. at 51), In camera).

159



PUBLIC

Response to Finding No. 461:

Respondent has no specific response.

462. LensDirect determines how to allocate its advertising expenditures within the paid search
channel by “spend[ing] money on the keywords that convert the best.” (Alovis, Tr. 998).

Response to Finding No. 462:

The proposed finding is incomplete. Mr. Alovis also testified that LensDirect places a

daily limit on its paid search expenses, which is currently $1000 per day. (Alovis, Tr. 1000).

463. LensDirect calculates a target cost per acquisition for the company based on average
revenue and margins. (Alovis, Tr. 998-999).

Response to Finding No. 463:

The proposed finding misstates the cited testimony and should be disregarded. The

testimony refers to average margins, not revenue.

464. Metrics that LensDirect’s CEO focuses on include the conversion rate, representing the
percentage of users who made a purchase during their visit to the website, and the cost
per acquisition, representing how much LensDirect spends to get an order. (Alovis, Tr.
995-996; CX9023 (Alovis Dep. at 108)).

Response to Finding No. 464:

The proposed finding misstates the cited testimony and should be disregarded.
Mr. Alovis testified at trial that “[e]verything matters | would say equally as much,” not that he
focused in particular on just two items. (Alovis, Tr. 996). Moreover, the cited deposition
testimony by Mr. Alovis contains no mention at all of the subject matter of the proposed finding.

(CX 9023 (Alovis, Dep. at 108)).

465. “Lens Discounters selects keywords based on how well they perform on a “cost per
conversion’ basis, that is, how much Lens Discounters spends on any advertisement that
results in a sale.” (CX8003 at 002 ( 8) (Mitha, Decl.); see also id. (“Lens Discounters
continually evaluates the performance of the keywords on which we bid. If a keyword
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performs well, that is, if the keyword helps Lens Discounters secure customer orders at a
favorable cost per conversion, then we continue to bid on that keyword.”).

Response to Finding No. 465:

Respondent has no specific response.

b. The Desire to Drive Repeat Business Affects Retailers’ Target Acquisition
Costs

Repeat sales, that is, the retention of customers, is an important goal for online contact
lens retailers. (Alovis, Tr. 984-985; see also infra {{ 467-81).

Response to Finding No. 466:

Respondent has no specific response.

A large percentage of Walgreens and Vision Direct’s contact lens orders came from
repeat orders of contact lenses. (Hamilton, Tr. 401).

Response to Finding No. 467:

Complaint Counsel’s Proposed Finding No. 467 is incomplete and misleading. As an

initial matter, Mr. Hamilton testified that he is only generally aware of Vision Direct’s repeat

business because “[i]t’s not the area of my responsibility directly. That's retention marketing.

And I’m not responsible for that.” (CX 9038 (Hamilton, Dep. at 42)). In addition, this finding

fails to indicate that Mr. Hamilton testified at his deposition that a certain percentage of those

making repeat orders of contact lenses come to Vision Direct’s website through navigational

searches, i.e., they “come through trademark-related terms, whether its “VisionDirect.com’ or

‘Vision,” space, ‘Direct,” exact match.” (CX 9038 (Hamilton, Dep. at 42, 72).

468.

Vision Direct and Walgreen’s Functional Manager of Digital Marketing, Mr. Hamilton,
testified that “this particular business is a strong repeat business.” (Hamilton, Tr. 401).
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Response to Finding No. 468:

Mr. Hamilton lacks a sufficient foundation for any opinion regarding whether a particular
business is a “strong repeat business.” Mr. Hamilton previously testified that he is only
generally aware of Vision Direct’s repeat business because “[i]t’s not the area of my
responsibility directly. That's retention marketing. And I’m not responsible for that.” (CX 9038
(Hamilton, Dep. at 42)).

469. Vision Direct and Walgreen’s Functional Manager of Digital Marketing, Mr. Hamilton,
testified that the reason it was important for Walgreens to develop or increase consumer
awareness of its online contact lens business was “not only direct marketing to
[consumers] to acquire that order, it’s really to acquire a customer that then Walgreens or

Vision Direct can have an ongoing dialogue with.” (Hamilton, Tr. 401).

Response to Finding No. 469:

Mr. Hamilton lacks a sufficient foundation for any opinion regarding whether a particular
business is a “strong repeat business.” Mr. Hamilton previously testified that he is only
generally aware of Vision Direct’s repeat business because “[i]t’s not the area of my
responsibility directly. That's retention marketing. And I’m not responsible for that.” (CX 9038

(Hamilton, Dep. at 42)).

470. AC Lens often spends more to acquire a new customer than the company expects to earn
from that new customer’s first purchase because the company has observed, in historical
data, the proportion of those new customers who will return to make future purchases.
(Clarkson, Tr. 231 (noting also that “in that sense, we’re building an annuity of future
revenue by overspending a little bit on that first purchase, but we can’t overspend beyond
the lifetime value or otherwise it’s a losing proposition); CX9039 (Clarkson, Dep. at 34
(“[1]f you only buy from me once, | may actually lose money on the sale because of my
marketing expense and may not become profitable until they make a second or
subsequent purchase.”)); Clarkson, Tr. 231-232 (noting that AC Lens takes a customer’s
expected “lifetime value” to the company into account in determining its target customer
acquisition cost)).
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Response to Finding No. 470:

The proposed finding should be disregarded because the cited testimony does not support

the statement that ACLens “often” spends more to acquire a new customer than it expects to earn

on the first purchase. Mr. Clarkson testified only that “I may actually lose money” on the

customer’s first sale. (CX 9039 (Clarkson, Dep. at 34)) (emphasis added).

471.

472.

473.

474.

AC Lens CEO Mr. Clarkson testified that “when we get a new customer, we very much
want them to become a repeat customer.” (CX9039 (Clarkson, Dep. at 33)).

Response to Finding No. 471:

Respondent has no specific response.

LensDirect sometimes spends more money to acquire a new customer than it makes on an
initial sale. (Alovis, Tr. 984).

Response to Finding No. 472:

Respondent has no specific response.

The reason that LensDirect sometimes spends more money to acquire a new customer
than it makes on an initial sale is that the sale of contact lenses is “a retention business” in
which the retailer’s “goal” is for a new customer to make not only an initial but also
subsequent purchases from the retailer. (Alovis, Tr. 984-985 (“Q. Why would you spend
more money than you make on an initial sale? A. The goal is — it’s a retention business.
You got to hope that they’ll come back for a second, third, fourth, fifth, you know,
forever time.”)).

Response to Finding No. 473:

Respondent has no specific response.

LensDirect is willing to sell at a loss by spending more money to acquire a new customer
than it will earn from its first sale to that customer because LensDirect has concluded that
“the customer will enjoy working with us enough that they will continue to buy from
LensDirect.” (Alovis, Tr. 1011).

Response to Finding No. 474:

Respondent has no specific response.
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475. LensDirect was willing to sell at a loss by spending more money to acquire a new
customer than it earned from its first sale to that customer because LensDirect “believe[s]
in the long-term relationship.” (Alovis, Tr. 1011).

Response to Finding No. 475:

Respondent has no specific response.

476.

(CX9014 (Batusahansky, Dep. at
148), in camera).

Response to Finding No. 476:

Complaint Counsel’s Proposed Finding No. 476 is misleading, inaccurate, and not

supported by the cited testified. Mr. Batushansky was asked to compare ||| GG

(CX 9014 (Batushansky, Dep. at 148), in camera).

477.
CX9014 (Batushansky, Dep. at 148), In camera).

Response to Finding No. 477:

Complaint Counsel’s Proposed Finding No. 477 is misleading, inaccurate, and not

supported by the cited testified. Mr. Batushansky was asked about ||| GGG
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(CX 9014 (Batushansky, Dep. at 148), in camera).

478.
CX9014 (Batushansky, Dep. at 148), In camera).

Response to Finding No. 478:

Complaint Counsel’s Proposed Finding No. 478 is misleading, inaccurate, and not

supported by the cited testimony. Mr. Batushansky was asked about ||| EGcTcTNGGGGE

I (C 5014 (Batushansky, Dep. a

51, 57-60, 148), in camera).

479.

(CX9014 (Batushanksy, Dep. at 148), in camera).

Response to Finding No. 479:

Complaint Counsel’s Proposed Finding No. 479 is misleading, inaccurate, and not

supported by the cited testimony. Mr. Batushansky was asked to compare |||l
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I (C X 9014 (Batushansky, Dep.

148), in camera). Respondent does not dispute that it was financially beneficial for Web Eye

Care to retain existing customers.

480. Customer Service was important for Memorial Eye’s online business to get repeat
customers. (Holbrook, Tr. 1890-1891).

Response to Finding No. 480:

Respondent has no specific response.

481. The profit margin on a repeat customer is better because it costs less to provide service

and orders, and foregoes the need to advertise to the consumer. (Holbrook, Tr. 1891-
1892).

Response to Finding No. 481:

Respondent has no specific response.

C. Contact Lens Retailers Increase Spending on Search Advertising in Response
to Return on Investment

482.

(Juda,
Tr. 1120, 1122, in camera).

Response to Finding No. 482:

The proposed finding is incomplete and misleading. On cross-examination, Mr. Juda

laiie tat his tesimory [
I = T 1270-1272). He rac [
I . T 1272).

483.
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(Juda, Tr.
1123, in camera).

Response to Finding No. 483:

The proposed finding is incomplete and misleading. Immediately following the cited

testimony, M. Juda agmitted tre
B ouda, Tr. 1123).

484. Peter Clarkson of AC Lens explained that AC Lens does not strictly limit its AdWords
budget. As long as the cost-per-click is profitable, “there would be no limit” to the
amount AC Lens would want to spend. On the other hand, “if we can’t garner customers
at the acquisition cost we’re targeting, then we’ll spend less than the budget.” (Clarkson,
Tr. 233-234).

Response to Finding No. 484:

The proposed finding should be disregarded because it misstates the cited testimony.
Mr. Clarkson did not testify that as long as the cost-per-click is profitable, “there would be no
limit” to ACLens’ spending. Instead, the quoted portion was specific to an extreme situation
where “the marketing director came to me and said, | can get a million customers at $10 per
customer. . ..” (Clarkson, Tr. 234). There is no evidence that ACLens could obtain any
customers at $10 per customer through paid search advertisements using 1-800 Contacts’

trademarks as keywords, much less 1,000,000 customers.

485. Memorial Eye did not set a “hard budget” for its marketing expenses for its online
businesses. (Holbrook, Tr. 1901).

Response to Finding No. 485:

Respondent has no specific response.

486. Fluctuations in Memorial Eye’s marketing budget were based “primarily on return on
investment, what kind of return we were getting on the search advertising primarily.”
(Holbrook, Tr. 1901-1902 (also testifying that “If we got a good return on it, we’d
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obviously want to spend more — | would want to spend more money on it. If we didn’t get
a good return on it, | want to spend less money on it.”)).

Response to Finding No. 486:

Respondent has no specific response.

487. Memorial Eye’s budget for marketing expenses “did fluctuate” as the search manager
was empowered to seek additional funds “if he saw a good reason for it.” (Holbrook, Tr.
1901).

Response to Finding No. 487:

Respondent has no specific response.

488. Lens Discounters’” “paid search advertising budget is flexible. (CX8003 at 002 (1 7)
(Mitha, Decl.) (“If we see strong returns on investment from our online paid search
advertising, we are able to allocate more money into the budget. In theory, if we
consistently meet our goals in terms of return on investment, we would have an unlimited
budget. In practice, our spend on online paid search advertising has gone up dramatically
in the last several years.”).

Response to Finding No. 488:

Respondent has no specific response.

B. Search Advertising is a Uniquely Important Marketing Channel in the Online
Sale of Contact Lenses

1. Search Advertising Accounts for a Significant Portion of Online Contact
Lens Retailers’ Advertising Expenditures

489. Search advertising accounts for a significant portion of online contact lens retailers’
advertising expenditures, because it is a highly cost-efficient means of acquiring
customers. (See infra 88 IV.B.2-1V.B.6).

Response to Finding No. 489:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by

specific references to the evidentiary record.” Moreover, the individual findings in the cited
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section do not support the proposed summary finding and are unreliable for the reasons set out in

Respondent’s replies to those findings.

490. Some of 1-800 Contacts’ online competitors advertise exclusively online, and a majority
of that goes to paid search. (See infra 1 492-505).

Response to Finding No. 490:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in

Respondent’s replies to those findings.

491. Dr. Murphy admits that

RX0739 at 0092 (Murphy Expert Report Exhibit 8

Response to Finding No. 491:

The proposed finding misstates the cited chart and, in particular, appears to misconstrue
the column labeled “Paid Search as a Share of Internet Expenses.” (RX 739 at 92 (Murphy

Expert Report)).

492. During Mr. Hamilton’s tenure at Vision Direct, Vision Direct advertised “almost
exclusively online.” (CX9038 (Hamilton, Dep. at 23)). Most of Vision Direct’s
advertising budget was spent on search advertising. (Hamilton, Tr. 402-403).

Response to Finding No. 492:

Respondent has no specific response.
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Hamilton, Tr. 431-432, in

; see also CX8002 at 002 ( 6)

Hamilton, Decl.), in camera

Response to Finding No. 493:

Respondent has no specific response.

Most of Walgreens’ contact lens advertising budget was spent on search advertising.
(Hamilton, Tr. 402-403; see also Hamilton, Tr. 400 (testifying that search advertising
“was how Walgreens advertised the fact that it sold contact lenses. . . . [S]ince we only
sold them online, no one would know about it unless we advertised it. And we advertised
it online.”)).

Response to Finding No. 494:

Complaint Counsel’s Proposed Finding No. 494 is incomplete and misleading. Mr.

Hamilton previously testified, for example, that print media was a “material” portion of

Walgreen’s advertising. And he testified that there is nothing “that would prevent Walgreens

from advertising the sale of contact lenses on television if it wanted to.” (CX 9008 (Hamilton,

IHT at 65)).

495.

496.

Search advertising accounts for between 60 and 70 percent of AC Lens’s advertising
expenditures, not including search advertising that AC Lens’ affiliates engage in on AC
Lens’ behalf. (Clarkson, Tr. 220).

Response to Finding No. 495:

Respondent has no specific response.

AC Lens also does some advertising via “affiliates,” which are companies that drive
traffic to an internet retailer’s website using a variety of methods, including paid search
among other things. (Clarkson, Tr. 221 (an “affiliate” is “generally another website that,
using one method or another, drives traffic to [an internet retailer’s] website, and then
that affiliate will receive a commission on any sales that result from traffic that they
drove to the website.”); CX9039 (Clarkson, Dep. at 171, 173-174 (explaining that some
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affiliates “are themselves engaged in pay-per-click advertising”)); CX9018 (Drumm,
Dep. at 100)). Affiliate advertising accounts for approximately 15% of AC Lens’
advertising expenditures. (Clarkson, Tr. 221; CX9039 (Clarkson, Dep. at 171, 173);
CX9018 (Drumm, Dep. at 100)).

Response to Finding No. 496:

Respondent has no specific response.

497. Other than search and affiliate marketing, AC Lens does very little other advertising.
(CX9039 (Clarkson, Dep. at 172)).

Response to Finding No. 497:

The proposed finding is inaccurate and misleading and should be disregarded.
Mr. Clarkson and Mr. Drumm testified that ACLens engages in numerous other forms of
advertising in addition to search and affiliate marketing. For example, ACLens uses “email
prospecting,” which involves email advertising to consumers who visit ACLens’ websites but do
not make an immediate purchase. (Clarkson, Tr. 222-223). Mr. Clarkson testified that email
prospecting had been “surprisingly productive” for ACLens. (Clarkson, Tr. 223). In addition,
Mr. Drumm testified that for retaining customers, email marketing “is our best option” and
generates more returning customer orders than any other form of marketing. (CX 9018 (Drumm,
Dep. at 113, 123-124)). Mr. Drumm also testified that ACLens uses Product Listing Ads
(“PLASs”) on Google and that PLAs “are a very important piece of the puzzle.” (CX 9018
(Drumm, Dep. at 65)). See also RX 19 (September 2015 ACLens marketing document stating
that “PLAs have become the main driver of traffic and orders for almost every account”).

ACLens also places advertisements on Facebook. (CX 9018 (Drumm, Dep. at 24).

498. Paid search advertising accounts for a significant majority of LensDirect’s marketing
expenditures. (CX9023 (Alovis, Dep. at 53 (in 2016, search advertising accounted for
“the vast majority,” approximately 85 to 90 percent, of LensDirect’s marketing
expenditures)); Alovis, Tr. 992 (LensDirect spends more money on paid search
advertising through Google than on any other marketing channel)).
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Response to Finding No. 498:

Respondent has no specific response.

499. Memorial Eye “primarily relied on search advertising, online search advertising” for its
online contact lens business. (Holbrook, Tr. 1903; see also CX9024 (Holbrook, Dep. at
27) (testifying that “online advertising, search advertising” was the “vast, vast, vast
majority” of its advertising spend)).

Response to Finding No. 499:

Complaint Counsel’s Finding No. 499 is misleading and incomplete. The only witness to

provide sworn testimony on behalf of Memorial Eye, Eric Holbrook, testified that Memorial Eye

I (-cck T 2045
Memorial Eye ||| (Ho'brook, Tr. 2043).
B — y—
Tr. 2043). Memorial Eye also ||| G
I (Holbrook, Tr. 2043). Thus, when Complaint Counsel
state that Memorial Eye “primarily relied” on search advertising, they mean that Memorial Eye
I
I Vorcover, with respect to paid search advertising, Mr. Holbrook |l
I
I
R —————
T ——
N (-0 T 2042

Although Mr. Holbrook vaguely testified that having Memorial Eye’s ads appear in response to
searches for 1-800 Contacts’ trademarks was “important,” he also acknowledged that he did not

manage Memorial Eye’s paid search advertising (CX9024 (Holbrook, Dep. at 47-48)); that he
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I (-o/oook, Tr. 2042) and tt e [

I (Hoibrook, Tr. 1966). Indeed, during the entire
time that Memorial Eye sold contact lenses online, ||| GG

I (Ho'brook, Tr. 1966).

500. {WebEyeCare does not engage in any advertising other than online advertising.}
(CX9014 (Batushansky, Dep. at 109), in camera).

Response to Finding No. 500:

Respondent has no specific response.

501.

CX9014 (Batushansky, Dep. at 110, 115-16

Response to Finding No. 501:

Complaint Counsel’s Proposed Finding No. 501 is misleading and inaccurate and should

be disregarded. When asked why WebEyeCare ||| G

I (CX 9014 (Batushansky, Dep. at 116), in camera).

502. Search advertising is the only type of online advertising for contact lenses that Walmart
uses. (CX9033 (Mohan, Dep. at 18)).

Response to Finding No. 502:

The proposed finding is not supported by the evidence. Ms. Mohan, whose

responsibilities are limited to search advertising, testified that she was aware of paid search

173



PUBLIC
advertising but did not know whether Walmart had “tried anything else.” (CX 9033 (Mohan,
Dep. at 9-10, 17)).

503. Lenses for Less “engage[s] in no other forms of internet advertising” other than search
advertising. (CX8000 at 001 (1 8) (Studebaker, Decl.)).

Response to Finding No. 503:

Respondent has no specific response.

504. “
CX9036 (Duley, Dep. at 54), In camera).

Response to Finding No. 504:

The proposed finding overstates Mr. Duley’s testimony on the issue described.

M. Duley qualified the quoted langucge [
I (C X 9036 (Duley, Dep. at 54)

505. “Online paid search advertising is the main form of advertising that Lens Discounters
purchases.” (CX8003 at 002 ( 6) (Mitha, Decl.); see also id. § 7 (Lens Discounters’
“spend on online paid search advertising has gone up dramatically in the last several
years. Today, we spend five times more on online paid search advertising than we did in
2010.”).

Response to Finding No. 505:

Respondent has no specific response.

2.  Search Advertising Accounts for a Significant Portion of Online Contact
Lens Retailers’ Orders

506. Search advertising accounts for a significant portion of online contact lens retailers’
orders. (See infra {1 507-509).

Response to Finding No. 506:

The proposed summary finding should be disregarded because it violates the Court’s

Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
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specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in

Respondent’s replies to those findings.

507. Search advertising “was a major driver” of traffic to Vision Direct and Walgreens’ online
contact lens retail websites, and “drove new customers as well as supported with repeat
customers.” (Hamilton, Tr. 399).

Response to Finding No. 507:

Respondent objects to Finding No. 507 as lacking foundation and as being incomplete
and misleading. Neither Complaint Counsel nor Mr. Hamilton have provided any foundation for
his conclusory lay opinion. In addition, this finding fails to indicate that Mr. Hamilton testified
at his deposition that a certain percentage of those making repeat orders of contact lenses come
to Vision Direct’s website through navigational searches, i.e., they “come through trademark-
related terms, whether its “VisionDirect.com’ or “Vision,” space, ‘Direct,” exact match.”

(CX 9038 (Hamilton, Dep. at 72)).

508. Pay-per-click search advertising “is the dominant portion of [AC Lens’] new customer
acquisition.” (CX9039 (Clarkson, Dep. at 174); CX9018 (Drumm, Dep. at 123-24
(among marketing channels currently used by AC Lens, pay-per-click generates the most
new customer orders and the most revenue))).

Response to Finding No. 508:

The proposed finding is incomplete and misleading and should be disregarded.
Immediately after Mr. Clarkson referred to pay-per-click search advertising as a “dominant
portion of our new customer acquisition” (as quoted in the proposed finding), he reversed course
and stated that he was “assum[ing] that it remains the dominant piece, but I would hesitate to put

a percentage on it.” (CX 9039 (Clarkson, Dep. at 174)) (emphasis added).
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509. Search advertising “was the way [Memorial Eye’s online businesses] attracted new
customers and increased our volume.” (Holbrook, Tr. 1903-1904); see also (CX9024
(Holbrook, Dep. at 30-31)) (“[t]he typical way that we attracted new customers was
through the online search advertising.”).

Response to Finding No. 509:

Complaint Counsel’s Finding No. 509 is misleading and incomplete. The only witness to

provide sworn testimony on behalf of Memorial Eye, Eric Holbrook, testified that Memorial Eye

I (-cck T 2045
Memorial Eye ||| (Ho'brook, Tr. 2043).
B — y—
Tr. 2043). Memorial Eye also ||| G
I (Holbrook, Tr. 2043). Thus, when Complaint Counsel
state that Memorial Eye primarily utilized search advertising to attract new customers, they mean
vt Mernoria v I
I Viorcover, with respect to paid search advertising,

I (-o'orook, . 2035-2040). e also [

I (Holbrook, Tr. 2042). Although Mr. Holbrook vaguely testified that having
Memorial Eye’s ads appear in response to searches for 1-800 Contacts’ trademarks was

“important,” he also acknowledged that he did not manage Memorial Eye’s paid search

advertising (CX9024 (Holbrook, Dep. at 47-48)); that he ||| G
T
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Tr. 2042); and that e [

Il (Holbrook, Tr. 1966). Indeed, during the entire time that Memorial Eye sold contact

tenses ontine, |1

(Holbrook, Tr. 1966).

510.

, In camera; 1d. at 116, in camera

Response to Finding No. 510:

Complaint Counsel’s Proposed Finding No. 510 is misleading, inaccurate, and should be

disregarded. Complaint Counsel fail to acknowledge that what Mr. Batushansky actually

—
D
[%2]
=,
=
@D
o
—
o
QD
(7]
—
>0
QO
—
(1%)
(=}
T
<
D
@)
QD
=
@D
>
[sY]
o
—
=
@
o

—~
@)
X
(=}
o
[y
ESN

—~
9]
=
c
wn
=
jab]
>
wn
>~

=<
)
@D

o
D
—
[
o
P
[REN
[EEN
[EEN
[EEN
[EEN
\‘

~—
=
o
QD
3
@D
=
23]

~

I (Cx 9014 (Batushansky, Dep. at 111), in camera.)
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3. Search Advertising is Essential for Online Contact Lens Retailers

511. Online contact lens retailers view search advertising as an essential form of advertising
for their businesses. (See infra 11 512-522).

Response to Finding No. 511:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in

Respondent’s replies to those findings.

512. Pay-per-click search advertising is the most effective and important marketing channel
AC Lens has for growing and maintaining its business. (Clarkson, Tr. 230 (pay-per-click
“has been historically the lifeblood of [AC Lens’] growth.”) CX9039 (Clarkson, Dep. at
175-76 (search advertising has played a “tremendous role” in AC Lens’s success));
CX9018 (Drumm, Dep. at 124-125 (“Pay-per-click” search advertising is the most
effective marketing channel that AC Lens uses and is “the easiest way to get in front of
new customers.”)); CX9018 (Drumm, Dep. at 124-25 (search advertising is particularly
effective because it is “high volume,” in that it presents AC Lens with a high “[t]otal
number of potential impressions.” The “volume from search is massive, so that’s why it’s
the most important probably.”)); (CX9018 (Drumm, Dep. at 112 (pay-per-click search
advertising and affiliate marketing are two of the “three best ways to get new
customers.”))).

Response to Finding No. 512:

The proposed finding is incomplete and should be disregarded because it is not supported
in full by the cited testimony. The proposed finding states that pay-per-click search advertising
is “the most effective and important marketing channel ACLens has for growing and maintaining
its business.” However, none of the cited testimony supports the proposition that pay-per-click
search advertising is the most effective, or the most important, marketing channel for ACLens to
maintain its business. Mr. Drumm (ACLens’ Director of Marketing) testified that for retaining

customers, “email is our best option.” (CX 9018 (Drumm, Dep. at 113)); CX 9018 (Drumm,
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Dep. at 123-124 (testifying that e-mail marketing generates the most returning customer orders).
Mr. Drumm also testified that affiliate marketing is “probably more cost-effective” than paid

search advertising. (CX 9018 (Drumm, Dep. at 124)).

513. For Memorial Eye, search advertising was “vital” for building its online contact lens
retail business. (CX9024 (Holbrook, Dep. at 30-31); Holbrook, Tr. 1903 (search
advertising was critical for Memorial Eye’s growth); CX9024 (Holbrook, Dep. at 39-40
(Memorial Eye built the brands of its online contact lens retail websites ShipMyContacts
and IWantContacts “primarily through . . . online search advertising.”))).

Response to Finding No. 513:

Complaint Counsel’s Finding No. 513 is misleading and incomplete. The only witness to

provide sworn testimony on behalf of Memorial Eye, Eric Holbrook, testified that |||l

I (' T
2043). Memorial Eye ||| T (-olbrook, Tr.
T —
(Holbrook, Tr. 2043). Memorial Eye also ||| G
I (Holbrook, Tr. 2043). Thus, when
Complaint Counsel state that search advertising was “vital” to Memorial Eye’s online business,
they mean that Memorial Eye ||| G
I Voreover, with respect to paid search
advertising, Mr. Holbrook ||| | | N
|
T
I (Holbrook, Tr. 2039-2040). He also ||| G
1

I (Holbrook, Tr. 2042). Although Mr. Holbrook vaguely testified that having
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Memorial Eye’s ads appear in response to searches for 1-800 Contacts’ trademarks was

“important,” he also acknowledged that he did not manage Memorial Eye’s paid search

advertising (CX9024 (Holbrook, Dep. at 47-48)); that he ||| G
T
T ———————

Il (Holbrook, Tr. 1966). Indeed, during the entire time that Memorial Eye sold contact

tenses ontine, |1

(Holbrook, Tr. 1966).

514.

515.

Paid search advertising through Google and Bing is the most important of LensDirect’s
marketing channels, and has been effective in generating growth for LensDirect. (Alovis,
Tr. 992-93 (LensDirect’s CEO views paid search advertising through Google as the
single most important marketing channel for LensDirect); (Alovis, Tr. 992).

Response to Finding No. 514:

Respondent has no specific response.

Search advertising “[d]efinitely” helped Walgreens increase consumer awareness of its
contact lens business on Walgreens.com.” (Hamilton, Tr. 400).

Response to Finding No. 515:

Respondent objects to Finding No. 515 as lacking foundation. Neither Complaint

Counsel nor Mr. Hamilton have provided any foundation for his conclusory lay opinion.

516.

It was “important” to Walgreens “to reach that particular audience who had the ability
and showed the intent through their searching for our products and services, to be able to
reach them and to allow them to with one click get to our site and with a few more clicks
purchase.” (Hamilton, Tr. 400-401).

Response to Finding No. 516:

Respondent objects to Finding No. 516 as lacking foundation and as being incomplete

and misleading. Neither Complaint Counsel nor Mr. Hamilton have provided any foundation for
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his conclusory lay opinion. In addition, this finding fails to indicate that Mr. Hamilton testified

at his deposition that a certain percentage of those making repeat orders of contact lenses come

to Vision Direct’s website through navigational searches, i.e., they “come through trademark-

related terms, whether its “VisionDirect.com’ or “Vision,” space, ‘Direct,” exact match.”

(CX 9038 (Hamilton, Dep. at 72)).

517. “[O]nline paid search advertising has been a major driver in building Vision Direct’s

business over the years” and is “an essential tool to a company that wants to become a
significant online seller of contact lenses.” (CX8002 at 003 (11 8-9) (Hamilton, Decl.), in

camera).

Response to Finding No. 517:

Respondent objects to Finding No. 517 as lacking foundation. Neither Complaint
Counsel nor Mr. Hamilton have provided any foundation for his conclusory lay opinion,
especially regarding what tools are essential to a company.

518. Online paid search advertising “is an essential form of advertising for Walgreens in order

to remain competitive with other online resellers of contact lenses, and grow its online
contact lens retail market share.” (CX8001 at 003 ( 8) (Hamilton, Decl.), in camera).

Response to Finding No. 518:

Respondent objects to Finding No. 518 as lacking foundation. Neither Complaint
Counsel nor Mr. Hamilton have provided any foundation for his conclusory lay opinion about

what tools are essential for a company to grow its market share.

519. Search advertising was “[e]specially” important for Walgreens at the time that it began
selling contact lenses online because the company “needed to let people know that
Walgreens was a retailer that offered contacts and to leverage the brand equity that
Walgreens had and the good brand goodwill of the brand to let people know that this is
one other prescription product that they could purchase from an already trusted retail
brand.” (Hamilton, Tr. 401; see also CX8001 at 003 (1 9) (Hamilton, Decl., in camera)
(“[B]ecause Walgreens’ ads appear when consumers conduct online searches related to
contact lenses, online paid search advertising has helped to increase consumer awareness
that Walgreens sells contact lenses through Walgreens.com. This was particularly
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important when Walgreens first entered into the business of selling contact lenses online
because Walgreens was already a well-known, trusted brand, but was not known as a
retailer of contact lenses.”)).

Response to Finding No. 519:

Respondent objects to Finding No. 517 as lacking foundation. Neither Complaint
Counsel nor Mr. Hamilton have provided any foundation for his conclusory lay opinion
regarding what tools are necessary for a company to “leverage [its] brand equity.” Mr. Hamilton
also testified that there is nothing “that would prevent Walgreens from advertising the sale of
contact lenses on television if it wanted to.” (CX 9008 (Hamilton, IHT at 65)). Having not
tested other forms of advertising that a company the size of Walgreens can engage in, Mr.
Hamilton lacks the proper foundation to testify as to what kinds of advertising are “especially”

important.

520. Online paid search advertising is “essential” to Lens Discounters’ business. (CX8003 at
002 (1 6) (Mitha, Decl.) (paid search is Lens Discounter “essential to [Lens Discounters’]
ability to attract new customers” because it allows the company “to reach a large number
of customers who are seeking to learn about or purchase contact lenses online.”)).

Response to Finding No. 520:

The proposed finding misstates the cited declaration and should be disregarded. The
declarant, Mr. Mitha, opined that online paid search advertising is “essential” not to its overall
business, but to its ability to attract new customers. (CX 8003 at 2 (1 6) (Mitha, Decl.)).
Moreover, Mr. Mitha did not lay a foundation for that opinion and did not describe any other
forms of advertising that LensDiscounters had tested. He also did not state that using 1-800

Contacts’ trademarks as keywords was “essential” or “necessary” for his company to compete.

521. Lenses for Less owner Mr. Studebaker declared under penalty of perjury that “[iJn my
experience, search advertising is the most important form of advertising for selling
contact lenses over the internet.” (CX8000 at 001 ( 8) (Studebaker, Decl.)).
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Response to Finding No. 521:

The proposed finding should be disregarded because Mr. Studebaker’s declaration
reveals that he lacks the necessary foundation for the quoted statement, which is framed in the
present tense. Mr. Studebaker’s declaration states that “[i]n about 2010 we outsourced our
bidding on search advertising to a third party which charges a monthly fee to provide web
support and search advertising management.” (CX 8000 at 1 (1 6) (Studebaker, Decl.)).
Because the declaration nowhere states that Mr. Studebaker has played any role in search
advertising management over the last seven years, there is an insufficient foundation for the
proposed finding.

522. Dr. Evans concluded that “Search advertising was an important method for competing for
online sales online contact lens retailers. All of the parties that entered into the
agreements used this method of advertising; several have testified that search accounted
for the majority of their advertising spending.” (CX8006 at 011 (T 23) (Evans Expert
Report)).

Response to Finding No. 522:

Complaint Counsel’s Proposed Finding No. 522 is incomplete and misleading. It is
correct that all of the settling parties used search advertising and that several testified that it
accounted for a majority of their advertising spending. Thus, many found it be an important tool.
But, three facts are omitted. First, as Dr. Evans testified, more than 98% of the online searches
that were contact lens-related did not involve 1-800 Contacts trademarks. (Evans, Tr. 1724-25).
Thus, one cannot and should not infer from the language quoted from Dr. Evans’ report that
search advertising in response to searches for 1-800 Contacts’ trademarks was an important
method for competing for online sales by online contact lens retailers. It was not, as the success

of the online retailers who entered into settlement agreements makes clear. For instance,

WebEyeCare grew significantly. CX 9000 || =t 8. 34 38-40); CX 324).
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After settling in 2010, || li] orew from 50 employees to 170 as of December 2016 and

shipped || orders with a retail value of ||| in 2015. (cx 9039 (N
I 2t 12); ¢ 9003 | 2t 9-10)). The company’s settlement agreement with
1-800 Contacts did not deter National Vision from acquiring AC Lens in 2011. (Clarkson, Tr.
174). And | =< I 2o compound annual growth rates from 2011 of
Bl RXx153at7).

Second, many of the settling parties did not try other forms of advertising or marketing,
and thus it cannot accurately be said that search advertising was any more important than any

other form of advertising, marketing, or competing. For example, Mr. Batushansky of

WebEyeCaretstife tht there e

I (Cx 9014 (Batushansky, Dep. at 116-118), in camera.)

Third, search advertising in response to searches for 1-800 Contacts’ trademarks did not
account for a significant percentage of any settling parties advertising budget, not even of 1-800
Contacts. 1-800 Contacts generally spent less than- of its advertising budget on paid search
advertising on its own trademark. (RX 739 at 28, 092; Murphy, Tr. 4108-4113; Bethers, Tr.
3702; Coon, Tr. 2723).

4.  Search Advertising is Particularly Effective Because it is Particularly
Targeted, Reaching Consumers Very Near the Point of Purchase

523. Search advertising is particularly effective because it is particularly targeted, reaching
consumers very near the point of purchase. (See infra {1 525-32).
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Response to Finding No. 523:

The proposed finding is not supported by the evidence. There are a number of
advertising products that reach consumers near the time of the purchase decision. (Juda, Tr.
1295-1296). In addition to search engines, “there are various websites that users may go to with
lower funnel purchasing intents.” (Juda, Tr. 1296; see also Juda, Tr. 1294 (explaining that “low
in the purchase funnel” means closer to making a purchase decision)). Facebook also provides
advertisers the opportunity to display their ads near the time of consumers’ purchase decisions.
(Juda, Tr. 1296-1297). Google offers the ability for advertisers to target display advertising at
consumers near the time of the purchase decision. (Juda, Tr. 1299-1300). For instance, Google
allows advertisers to target in-market audiences, which are users determined by Google to be

interested or potentially interested in purchasing a particular product. (Juda, Tr. 1300).

524. Search advertising is uniquely valuable to advertisers because it puts an advertisement in
front of a consumer at the precise moment the consumer is signaling her interest or intent
by telling the search engine what she is seeking. (See infra { 525-32).

Response to Finding No. 524:

The proposed finding is not supported by the evidence. There are a number of
advertising products that reach consumers near the time of the purchase decision. (Juda, Tr.
1295-1296). In addition to search engines, “there are various websites that users may go to with
lower funnel purchasing intents.” (Juda, Tr. 1296; see also Juda, Tr. 1294 (explaining that “low
in the purchase funnel” means closer to making a purchase decision)). Facebook also provides
advertisers the opportunity to display their ads near the time of consumers’ purchase decisions.
(Juda, Tr. 1296-1297). Google offers the ability for advertisers to target display advertising at

consumers near the time of the purchase decision. (Juda, Tr. 1299-1300). For instance, Google
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allows advertisers to target in-market audiences, which are users determined by Google to be
interested or potentially interested in purchasing a particular product. (Juda, Tr. 1300).
525. 1-800 Contacts’ employees viewed search advertising an important way to reach

customers who are in the market because the advertiser is giving them what they are
looking for. (CX 9016 (Judd, Dep. at 46-48, 50).

Response to Finding No. 525:

The proposed finding is not supported by the cited pages of testimony and should be
disregarded.
526. 1-800 Contacts’ employees viewed search advertising an important way for customers to
find products in the ecommerce world. (CX 9016 (Judd, Dep. at 41).

Response to Finding No. 526:

The proposed finding is not supported by the cited page of testimony and should be

disregarded.

527. Search advertising a particularly valuable type of advertising for AC Lens because it can
be used to target customers who are looking to purchase contact lenses. (CX9039
(Clarkson, Dep. at 173-175) (“[B]road-based marketing that does not target is inherently
far less efficient in reaching a target audience. Search is beautiful in the sense that you
get right in front of the customer who’s looking to buy your product, and you don’t pay
unless they click on your ad. It’s a wonderful thing.”)).

Response to Finding No. 527:

Respondent has no specific response.

528. The owner of Lenses for Less declared under penalty of perjury that “[s]earch advertising
is valuable because it displays our advertisements to potential customers at the time they
have expressed interest in the products we sell.” (CX8000 at 001 ( 8) (Studebaker,
Decl.)).

Response to Finding No. 528:

The proposed finding should be disregarded because Mr. Studebaker’s declaration

reveals that he lacks the necessary foundation for the quoted statement, which is framed in the
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present tense. Mr. Studebaker’s declaration states that “[i]n about 2010 we outsourced our
bidding on search advertising to a third party which charges a monthly fee to provide web
support and search advertising management.” (CX 8000 at 1 (1 6) (Studebaker, Decl.)).
Because the declaration nowhere states that Mr. Studebaker has played any role in search
advertising management over the last seven years, there is an insufficient foundation for the
proposed finding.

529. The Chief Operating Officer of LD Vision Group, Inc. (Lens Discounters) declared under

penalty of perjury that “Online paid search advertising allows us to reach a large number

of consumers who are seeking to learn about or purchase contact lenses online.” (CX8003
at 002 (1 6) (Mitha, Decl.)).

Response to Finding No. 529:

Respondent has no specific response.

530. Search advertising helps Walmart acquire new contact lens customers because “search
engine marketing is very bottom of the funnel. You’ve already decided what you want to
buy, and then you go on the search engine and search for it, unlike, like say T.V.
advertising, when we don’t even know if that person is going to buy something. So
search engine marketing it’s also easier to acquire customers.” (CX9033 (Mohan, Dep. at
18-20)).

Response to Finding No. 530:

The proposed finding is incomplete, inaccurate, and misleading. There are a number of
advertising products that reach consumers near the time of the purchase decision. (Juda, Tr.
1295-1296). In addition to search engines, “there are various websites that users may go to with
lower funnel purchasing intents.” (Juda, Tr. 1296; see also Juda, Tr. 1294 (explaining that “low
in the purchase funnel” means closer to making a purchase decision)). Facebook also provides
advertisers the opportunity to display their ads near the time of consumers’ purchase decisions.
(Juda, Tr. 1296-1297). Google offers the ability for advertisers to target display advertising at
consumers near the time of the purchase decision. (Juda, Tr. 1299-1300). For instance, Google
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allows advertisers to target in-market audiences, which are users determined by Google to be

interested or potentially interested in purchasing a particular product. (Juda, Tr. 1300).

531. Consumers “using search to look for products to buy online . . . are often ready to buy.
Therefore, if the company doesn’t make a sale during that search session it may not make
that sale later.” (CX9019 (Juda, Dep. at 18 (also testifying by way of example: “...a user
would like to come to Google, and it’s Mother's Day, and they’re doing a search for
flowers on sale. And that, potentially, is a strong signal that the user is interested in
purchasing some flowers right around the corner.”); see also CX8006 at 033-034 ( 76)
(Evans Expert Report))

Response to Finding No. 531:

The proposed finding is incomplete, inaccurate, and misleading. There are a number of
advertising products that reach consumers near the time of the purchase decision. (Juda, Tr.
1295-1296). In addition to search engines, “there are various websites that users may go to with
lower funnel purchasing intents.” (Juda, Tr. 1296; see also Juda, Tr. 1294 (explaining that “low
in the purchase funnel” means closer to making a purchase decision)). Facebook also provides
advertisers the opportunity to display their ads near the time of consumers’ purchase decisions.
(Juda, Tr. 1296-1297). Google offers the ability for advertisers to target display advertising at
consumers near the time of the purchase decision. (Juda, Tr. 1299-1300). For instance, Google
allows advertisers to target in-market audiences, which are users determined by Google to be
interested or potentially interested in purchasing a particular product. (Juda, Tr. 1300).

Moreover, the assertion that “if the company doesn’t make a sale during that search
session it may not make that sale later” is unsupported by the evidence. Data from Google
regarding contact-lens related searchs shows that the vast majority of users who click on an ad do

not make a purchase at that time. (RX 733 at 95).

532. If a consumer is performing an internet search, a company unable to reach that via search
advertising “cannot readily substitute another type of advertising to reach that user—such
as bidding on a different keyword for search, buying an ad that would be inserted in the

188



PUBLIC

Facebook Newsfeed ad, buying a banner ad on the Yahoo homepage—because it is
unlikely that the user will see that ad right before she buys.” (CX8006 at 033-034 ( 76)
(Evans Expert Report).

Response to Finding No. 532:

The proposed finding should be disregarded because Dr. Evans, an economist, is not
qualified to opine on consumer behavior.
5. Search Advertising is Particularly Effective Because it is Cost-Effective and
Allows Advertisers to Easily Monitor, Adjust, and Control Their Advertising

533. Search advertising is a particularly cost-effective type of advertising. (See infra  535-
51, 546-47).

Response to Finding No. 533:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in

Respondent’s replies to those findings.
534. Online contact lens retailers view search advertising as a particularly effective form of
advertising because it allows firms to easily monitor their expenditures and return on

investment. (See infra 11 42-545, 548-549).

Response to Finding No. 534:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in

Respondent’s replies to those findings.
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535. 1-800 Contacts’ employees viewed search advertising as a particularly effective form of
advertising because it allows firms to easily monitor their expenditures and return on
investment. (CX 9016 (Judd, Dep. at 41).

Response to Finding No. 535:

The proposed finding is not supported by the cited evidence, which consists solely of the
testimony of a single employee and says nothing about the efficacy of paid search advertising,

monitoring expenditures, or return on investment. (CX 9016 (Judd, Dep. at 41).

536. “Search advertising is a particularly efficient method of marketing for small firms
because they do not have to make any significant investment in using this channel. The
search engines provide all the necessary software for using paid search advertising for
free, do not impose any entry or minimum fees for using the service, and charge
advertisers only when people click on an ad.” (CX8006 at 028 (f 64) (Evans Expert
Report)).

Response to Finding No. 536:

The proposed finding violates this Court’s Order on Post-Trial Briefs by improperly
citing “to expert testimony to support factual propositions that should be established by fact

witnesses or documents.” (Order on Post-Trial Briefs at 3).

537. During Mr. Hamilton’s tenure, search advertising allowed Vision Direct_
N (<0 11 452, i

camera).

Response to Finding No. 537:

Respondent has no specific response.

538. During Mr. Hamilton’s tenure, search advertising allowed Walgreens |||
I (-0 11 432,

camera).

Response to Finding No. 538:

Respondent has no specific response.
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539. AC Lens’ Director of Marketing views search advertising as “cost-effective” as
compared to “other marketing channels.” (CX9018 (Drumm, Dep. at 124-125)).

Response to Finding No. 539:

The proposed finding should be disregarded because it misstates Mr. Drumm’s
testimony. Mr. Drumm testified that paid search advertising is “cost-effective to an extent” but
that affiliate marketing is “probably more cost-effective” and that for retaining customers, “email
is our best option.” (CX 9018 (Drumm, Dep. at 113, 125).

540. The reason AC Lens spends a large portion of its advertising budget on pay-per-click
search advertising is that pay-per-click search advertising is “consistently the channel that

[AC Lens] ha[s] found productive in terms of bringing in customers at an acquisition cost

that [the company has determined] is consistent with [its] financial goals.” (Clarkson, Tr.

220-221).

Response to Finding No. 540:

Respondent has no specific response.

541. Search advertising allows advertisers to measure how their search advertising is
performing, by providing “a reporting interface” that allows advertisers to view the entire
account or “drill down on specific campaigns and act on those and even at the keyword
level see how many people have seen the ad, how many of them clicked, what it’s costing
you and how many of them ended up buying something.” (Clarkson, Tr. 230-231;
CX9018).

Response to Finding No. 541:

Respondent has no specific response.

542. Pay-per-click advertising allows AC Lens to track performance “at the ad group level and
the campaign level” and even “down to the keyword level.” (Drumm, Dep. at 118-121).

Response to Finding No. 542:

The proposed finding should be disregarded because Mr. Drumm conceded that he lacked
personal knowledge on the issue addressed in the proposed finding. (CX 9018 (Drumm, Dep. at

119)) (prefacing his answer with “I haven’t operated the account in quite some time”).
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543. Search advertising allows advertisers to measure how the actual cost of acquiring a
customer through a given search advertising method compares to the company’s goal
acquisition cost. (CX9018 (Drumm, Dep. at 118-121 (noting that “what we look at” is
“ultimately at the end of the day cost and orders and how the acquisition cost relates to
our goal acquisition cost.”)); Clarkson, Tr. at 226 (“So if | can use an example as, say,
Google, a certain number of people will see an ad that will display for certain keyword
searches. A certain number of people will click that ad. We will pay a cost per click that
will give me a total spend, but we’re able to track how many of those people who clicked
made a purchase, and so in rough terms we calculate an acquisition cost based on the
ratio of those two numbers.”)).

Response to Finding No. 543:

Respondent has no specific response.

544. {One reason that WebEyeCare focuses most of its advertising expenditures on search
advertising is because search advertising is “relatively easy to administer.”} (CX9014
(Batushansky, Dep. at 117-118), in camera).

Response to Finding No. 544:

Complaint Counsel’s Proposed Finding No. 544 is misleading and inaccurate, and should

be disregarded. Mr. Batushansky testified that there were ||| EGKINEEE
I ————

Dep. at 116-118), in camera.)

545.

(CX9014 (Batushansky, Dep. at 117-118), In

camera).
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Response to Finding No. 545:

Complaint Counsel’s Proposed Finding No. 545 is misleading and inaccurate, and should

be disregarded. Mr. Batushansky testified that there were ||| GGG

(CX 9014 (Batushansky, Dep. at 116-118), in camera.)

546. The reason that

, In camera).

Response to Finding No. 546:

Complaint Counsel’s Proposed Finding No. 546 is misleading and inaccurate, and should

be disregarded. Mr. Batushansky testified that there were ||| GGG
A ——pyr—

Dep. at 116-118), in camera.)

547. Online search advertising “was the most efficient, the most practical way to attract new
customers” for Memorial Eye’s online contact lens retail business. (Holbrook, Tr. 1903).

Response to Finding No. 547:

Complaint Counsel’s Propossed Finding No. 547 is incomplete, misleading, and not
supported by record evidence. The only evidence cited in support of this fact is the testimony of
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Eric Holbrook. Eric Holbrook testified that_
I (-olbrook, Tr. 2039-
2040). He also [

I (olbrook, Tr. 2042).

Although Mr. Holbrook testified that displaying searches in responses to searches for 1-800

Contacts was “efficient,” he also acknowledged that he did not manage Memorial Eye’s paid

search advertising (CX 9024 (Holbrook, Dep. at 47-48)); that he ||| G
|
(Holbrook, Tr. 2042); and that ||| G
I (Holbrook, Tr. 1966). Indeed, during the entire time that Memorial Eye sold
(Holbrook, Tr. 1966).

Complaint Counsel’s Finding No. 547 is also irrelevant. Whether or not Memorial Eye
benefited from displaying paid search advertisements in response to searches for 1-800 Contacts’
trademarks is not relevant if such conduct constituted trademark infringement or dilution.
Regardless whether such conduct benefitted Memorial Eye, it harmed consumers. By displaying
irrelevant advertisements to consumers, Memorial Eye increased those consumers’ search costs
and reduced the value of the search engine results page. (RX0733-0027-41). Moreover, a
significant number of such consumers were confused by such advertisements appearing in

response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-34). Mr.

Holbrook acknowlecges trt, I
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I (Holbrook, Tr. 1998). He also
e —————
I (Holbrook, Tr. 1998-1999). Mr. Holbrook testified that, ||| GGG
I (Holbrook, Tr. 2000). There is
evidence |
I (HHolbrook, Tr. 2002-

2015; RX 850; RX 1772; RX 1774; RX 1775; RX 1776; RX 1777).

548. Search advertising tools provided by the search engines provide LensDirect’s CEO with
access to a daily report about the performance of LensDirect’s search advertising that
includes information such as overall expenditures per day, conversion rate, cost per
acquisition, and number of conversions. (Alovis, Tr. 994-995).

Response to Finding No. 548:

The proposed finding misrepresents the cited testimony and should be disregarded.
Mr. Alovis did not mention any “search advertising tools provided by the search engines” at all;

he spoke only of a daily email that he receives from his marketing director, who did not testify.

549. The Chief Operating Officer of LD Vision Group, Inc. (Lens Discounters) declared under
penalty of perjury that “Online paid search advertising . . . provides various metrics that
are helpful for evaluating and controlling our advertising costs.” (CX8003 at 002 (1 6)
(Mitha, Decl.)).

Response to Finding No. 549:

Respondent has no specific response.
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6. Online Contact Lens Retailers Find Other Types of Advertising Less
Effective than Search Advertising

a. Non-Internet Advertising is Not an Effective Substitute for Search
Advertising

550. For online contact lens retailers, non-internet advertising is not an effective substitute for
search advertising. (Infra 1 551-554).

Response to Finding No. 550:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in

Respondent’s replies to those findings.

551. LensDirect has used only internet advertising during Mr. Alovis’ tenure as CEO. (Alovis,
Tr. 991-992 (the only marketing channels LensDirect uses to sell contact lenses, apart
from paid search advertising through Google, Bing, and Yahoo, are social media
advertising through Facebook, email-marketing, and one commercial that LensDirect ran
online); CX9023 (Alovis, Dep. at 26, 45)). During Mr. Alovis’s tenure, LensDirect has
not advertised on offline channels such as television, radio, billboards, magazines, or
newspapers because, in Mr. Alovis’s business judgment, these advertising channels are
inefficient compared to internet advertising. (Alovis, Tr. 1029 (television advertising is
“too expensive”); CX9023 (Alovis, Dep. at 45 (same)); Alovis, Tr. 1029 (no radio
advertising); CX9023 (Alovis, Dep. at 48 (same)); Alovis, Tr. 1029 (no billboard
advertising); CX9023 (Alovis, Dep. at 45 (“I’m not sure if it’s [billboards] a vertical or
channel that makes sense for us”)); Alovis, Tr. 1029 (no magazine advertising); Alovis,
Tr. 1029 (no newspaper advertising); CX9023 (Alovis, Dep. at 46 (print advertising
would not have a great return on investment for LensDirect))).

Response to Finding No. 551:

The proposed finding should be disregarded because, as written, it is directly contradicted
by the cited testimony of Mr. Alovis. It is simply not true that LensDirect has used “only”

internet advertising during Mr. Alovis’ tenure as CEO, as most witnesses have used that term.
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Mr. Alovis testified, for example, that LensDirect has used and does use email marketing and

affiliate marketing. (CX 9023 (Alovis, Dep. at 26)).

552. AC Lens does “[n]ot routinely” use non-internet advertising methods. (Clarkson, Tr. 219-
220). AC Lens has tested various non-internet advertising methods including direct mail,
Valpak, radio, Google TV and concluded that they would not bring in customers at an
attractive cost. (Clarkson, Tr. 219-220; CX9039 (Clarkson, Dep. at 212 (customer
acquisition cost of magazine advertising was not consistent with company goals));
CX9018 (Drumm, Dep. at 23-24 (AC Lens attempted radio advertising and found it to be
unsuccessful); CX9039 (Clarkson, Dep. at 178 (AC Lens tested a Google TV ad that
turned out to be “quite ineffective in terms of its acquisition cost”)). AC Lens has not
used TV or billboard advertising because they are expensive and target too broad of a
population to result in a customer acquisition cost that aligns with AC Lens’s business
goals. (CX9039 (Clarkson, Dep. at 178-79 (National Vision customers have a higher
potential lifetime value than AC Lens customers because National Vision sells more
products and services than just contact lenses, which is one reason why TV advertising is
effective for National Vision but would not be for AC Lens)); CX9039 (Clarkson, Dep. at
210-213 (Mr. Clarksons’s directive from AC Lens’s parent company is to run at no worse
than break-even, and television advertising for the would be insufficiently cost-effective
to achieve that goal)); CX9039 (Clarkson, Dep. at 211 (AC Lens has not attempted
billboard advertising because it is very expensive and targets a very broad population))).

Response to Finding No. 552:

The proposed finding should be disregarded because it misstates and misrepresents the
cited testimony. For example, the very first sentence in the proposed finding states that ACLens
“does not routinely” use non-internet advertising methods. The trial transcript shows, however,
that Mr. Clarkson used that phrase after he had described various non-internet advertising
methods that ACLens did use. (Clarkson, Tr. 219). The question that Complaint Counsel asked
Mr. Clarkson that generated the quoted phrase was whether ACLens used non-internet forms of
advertising “other than” the efforts that Mr. Clarkson had already described. (Clarkson, Tr. 219-
220).

The remainder of the proposed finding is also based on misrepresentations and
overstatements. The proposed finding falsely states that ACLens has concluded that non-internet

advertising methods “would not bring in customers at an attractive cost.” The evidence is to the
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contrary. Mr. Clarkson and Mr. Drumm testified that ACLens engages in numerous other forms
of advertising that are cost-effective. For example, ACLens uses “email prospecting,” which
involves email advertising to consumers who visit ACLens’ websites but who do not make an
immediate purchase. (Clarkson, Tr. 222-223). Mr. Clarkson testified that email prospecting had
been “surprisingly productive” for ACLens. (Clarkson, Tr. 223). In addition, Mr. Drumm
testified that for retaining customers, email marketing “is our best option” and generates more
returning customer orders than any other form of marketing. (CX 9018 (Drumm, Dep. at 113,
123-124)). Mr. Drumm also testified that ACLens uses Product Listing Ads (“PLAS”) on
Google and that PLAs “are a very important piece of the puzzle.” (CX 9018 (Drumm, Dep. at
65). See also RX 19 at 10 (September 2015 ACLens marketing document stating that “PLAS
have become the main driver of traffic and orders for almost every account”)). ACLens also
places advertisements on Facebook. (CX 9018 (Drumm, Dep. at 24). ACLens also has “a fairly
large affiliate program.” (Clarkson, Tr. 219). Affiliate marketing is “more cost-effective” than
paid search advertising for ACLens. (CX 9018 (Drumm, Dep. at 125)).

The proposed finding also misrepresents the evidence regarding ACLens’ reasons for not
running a TV ad campaign. Mr. Clarkson testified that ACLens’ owner, National Vision, spends
“30-plus million a year on television advertising,” which has been “very successful” for National
Vision. (CX 9039 (Clarkson, Dep. at 178)). Mr. Clarkson also indicated that he would like
National Vision to spend some of those TV advertising dollars on ACLens:

“Q. Now that you have a much larger parent company, a billion dollars in
revenues per year, and they’re already doing a lot of television advertising for one

of their brands, why don’t they give you a little money for TV ads?
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A. Could you come with me to the board meeting and we’ll ask them?

No, I mean, I’m sorry, | don’t mean to be facetious. The reality is that I’ve been

given direction to run the subsidiary at no worse than break-even. That’s been the

direction of the parent company.”
(CX 9039 (Clarkson, Dep. at 213)). As this passage demonstrates, ACLens could, using the
substantial financial resources of its corporate parent, build up its own brand awareness. The
fact that broad-scale advertising would not be immediately profitable does not mean, as the
proposed finding implies, that ACLens has no way to reach customers other than through paid

search advertising.

553. Memorial Eye ran direct mail advertisements for its online business “[f]or a very brief
period of time,” approximately “less than two months.” This direct mail campaign was
not effective for Memorial Eye “[a]nd that’s why we didn’t run it anymore.” (CX9024
(Holbrook, Dep. at 27-28)).

Response to Finding No. 553:

Respondent has no specific response.

554. WebEyeCare has never attempted television, radio, or print advertising, because it has
limited resources as a small company. (CX9014 (Batushansky, Dep. at 117-18)).

Response to Finding No. 554:

Complaint Counsel’s proposed Finding No. 554 is incomplete and misleading. Mr.

Batushansky actually testified that Web Eye Care ||| G

I (CX 9014 (Batushansky, Dep. at 117-18), in camera). Mr. Batushansky further

estiied that there were [
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I (G 501 (Batushansky, Dep. i 16-118),

in camera.)

555.

556.

557.

b. Organic Search is Not an Effective Substitute for Paid Search Advertising

For online contact lens retailers, organic search is not an effective substitute for paid
search advertising. (Infra {1 555-60).

Response to Finding No. 555:

Respondent has no specific response.

“Search engine optimization” refers to “a process of trying to get your website to show
towards the top of the search page in the natural or organic or unpaid section of the
search results page.” (Clarkson, Tr. at 224).

Response to Finding No. 556:

Respondent has no specific response.

Organic search has becoming become less effective in driving business to AC Lens over
time, increasing the importance of pay-per-click advertising. (CX9018 (Drumm, Dep. at
65, 112, 129-30); Clarkson, Tr. at 225; CX9039 (Clarkson, Dep. at 175-176)).

Response to Finding No. 557:

The proposed finding should be disregarded because most of the cited testimony does not

make or support the causal connection stated in the finding. Instead, most of the testimony refers

to the increasing utilization of Product Listing Ads (“PLAs”). See, e.g., (CX 9018 (Drumm,

Dep. at 65 (agreeing that PLAs have become “the main driver of traffic and orders for almost

every account”)); (CX 9018 (Drumm, Dep. at 129 (stating that “product listing ads has drawn a

lot of traffic into it and less people are going into organic from what we can tell”)). The

proposed finding should also be disregarded because the phrase “has becoming become” renders

the finding ambiguous.
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558. The commercial nature of ads “can at times result in increased utility for a user” as
compared to organic results. (Juda, Tr. 1167-1168).

Response to Finding No. 558:

The proposed finding is not supported by the evidence. The cited testimony is only

Mr. Juda’s belief.

559. An advertiser has “more control over” the placement of its advertisements as compared to
the placement of the advertiser’s organic links. (Juda, Tr. 1330).

Response to Finding No. 559:

The proposed finding is incomplete. Paid search advertising allows advertisers to buy

their way to the top of the page. (Juda, Tr. 1331).

Microsoft’s Bing takes each advertiser’s ||| GcTcTN
T ———————"
T e ————
|
I (=X 704 (lyer, Decl. 111)).

In general and within reason, in Bing, ||| GG
T ———
Decl. { 11)). Accordingly, a paid search advertisement for a website ||| GINGNG
I
1
|

(RX 704 (lyer, Decl. § 11)).

560. In his trial testimony, Google’s Mr. Juda explained the value of commercial advertising
results over organic results by way of the following example: if a user “is searching for
‘flowers’ the day before Mother’s Day,” “many of those users in practice are looking to
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purchase flowers.” As such, advertisements, which have “a very, oftentimes, clear
objective to try and sell that user flowers, . . . are going to very directly assist the users
toward fulfilling their intent. By contrast, the organic results may indeed include people
who sell flowers, but they could also include websites like a Wikipedia website where
you can learn about the anatomy of a flower, which is relevant to the search but isn’t
necessarily as directly relevant to the user’s intent, which is more commercial at that
moment in time.” (Juda, Tr. 107-1068).

Response to Finding No. 560:

The proposed finding is incomplete. Paid search advertising allows advertisers to buy

their way to the top of the page. (Juda, Tr. 1331).

Microsoft’s Bing takes each advertiser’s ||| GTcKcNNNENENN
I ——————
1), Tis ftecs
|
I (X 704 (lyer, Decl. 1 11)).

In general and within reason, in Bing, ||| GG
I ————
Decl. § 11)). Accordingly, a paid search advertisement for a website ||| 5GINGNG
.
1
|

(RX 704 (lyer, Decl. § 11)).

C. Email Marketing is Not an Effective Substitute for Search Advertising

561. For online contact lens retailers, email marketing is not an effective substitute for search
advertising. (See infra 11 563-65).
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Response to Finding No. 561:

The proposed summary finding should be disregarded because it is substantially broader

than the few individual findings it cites, and it is not supported by those individual findings.

562. Email marketing is used primarily by online contact lens retailers most effectively for
customer retention rather than for attracting new customers. (See infra {{ 563-65).

Response to Finding No. 562:

The proposed summary finding should be disregarded because it is substantially broader
than the few individual findings it cites, and it is not supported by those individual findings. For
example, the cited findings refer only to ACLens, while this summary finding refers to some or
even all “online contact lens retailers.”

563. AC Lens attempted using email marketing to target new customers via “email blasts,” by

“purchas[ing] email lists of people who were not [AC Lens] customers, and it was

another unsuccessful experiment in that [AC Lens] had . . . a greatly increased rate of
unsubscribes and not a lot of sales.” (CX9039 (Clarkson, Dep. at 210-213)).

Response to Finding No. 563:

The proposed finding is incomplete and misleading and should be disregarded. The
single test that the cited testimony references occurred “a long time ago,” “years ago,” and
Mr. Clarkson is “not sure if we’ve done a more recent experiment under Bob [Drumm]’s
stewardship.” (CX 9039 (Clarkson, Dep. at 212)). A single test conducted “years ago” does not

support the broad conclusion proposed in this finding and in proposed findings 561-562.

564. AC Lens no longer purchases any external e-mail lists. (Clarkson, Tr. 222).

Response to Finding No. 564:

Respondent has no specific response.
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565. AC Lens uses email instead only for “retention marketing . . . to our own customers” and
for marketing to people who have already “visit[ed] the site,” and *“sign[ed] up [to]
receive special offers.” (Clarkson, Tr. 222-223; CX9039 (Clarkson, Dep. at 171)).

Response to Finding No. 565:

The proposed finding is incomplete and misleading and should be disregarded.
Mr. Clarkson testified, contrary to the two summary findings (561-562) that began this section,
that “email prospecting” is “surprisingly productive,” (Clarkson, Tr. 223), and that “our single,
most effective form of marketing actually is e-mailing our own customers . . .;” in part because

“e-mail is a very efficient way to talk to your own customers.” (CX 9003 (Clarkson, IHT at 66)).

d. Display Advertising is Not an Effective Substitute for Search Advertising

566. For online contact lens retailers, display advertising is not an effective substitute for
search advertising. (Infra 1 567-69).

Response to Finding No. 566:

The proposed summary finding should be disregarded because it is substantially broader

than the few individual findings it cites, and it is not supported by those individual findings.

567. Display advertising has “generally not been very successful” for AC Lens. (Clarkson, Tr.
229).

Response to Finding No. 567:

The proposed finding is incomplete and misleading and should be disregarded.
Mr. Clarkson testified that ACLens does use display ads in its “retargeting” campaigns and that
some of ACLens’ social media advertising efforts could also qualify as “display advertising.”
(Clarkson, Tr. 229).
568. Display advertising is less effective than search advertising because display advertising is
less targeted. (Clarkson, Tr. 229-230 (“[1]f you buy a banner [advertisement] on, say, the

Yahoo health page, you’re targeting a pretty broad section of the population, and only
roughly 10 percent of people in America wear contact lenses. And of the ones that wear
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them, quite a lot are happy with their — buying them from their eye doctor. And even the
ones that are potentially willing to make a change may not be in the market to buy them
right now. So it’s far less targeted than when you put in a search term. If someone
searches ‘buy contact lenses,’ that is a very, very targeted customer.”).

Response to Finding No. 568:

Respondent has no specific response.

569. LensDirect does not use traditional display advertising. (CX9023 (Alovis, Dep. at 26
(“What avenues of marketing did LensDirect use in 2016, other than paid search? A.
Social media, minimal video on YouTube, SEO, search engine optimization, affiliate
marketing, email marketing. That’s it.”)).

Response to Finding No. 569:

The proposed finding is inaccurate and should be disregarded. Mr. Alovis testified at
trial that LensDirect does do some display advertising. (Alovis, Tr. 1030) (“Q. And you do some

display advertising, right? A. Yes. Q. Including remarketing? A. Yes.”)).

e. Online Marketplaces are Not Available for Prescription Contact Lenses

570. Online marketplaces such as Amazon.com and eBay.com are not an option available to
contact lens retailers because “you can’t show prescription contacts on Amazon or eBay”;
“only nonprescription items” may be listed on Amazon and eBay. (CX9039 (Clarkson,
Dep. at 171-72)).

Response to Finding No. 570:

The proposed finding should be disregarded because no foundation was laid for

Mr. Clarkson’s testimony regarding the internal policies of Amazon or eBay.

571. AC Lens uses “online marketplaces” such as Amazon.com and eBay.com for “only
optical accessories.” (Clarkson, Tr. 222).

Response to Finding No. 571:

Respondent has no specific response.
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f. Social Media Marketing is Not an Effective Substitute for Search Advertising

572. For online contact lens retailers, social media marketing is not an effective substitute for
search advertising. (Infra {1 573-78).

Response to Finding No. 572:

This summary finding should be disregarded because it is not supported by the six
individual findings that it cites. Each of those individual findings refers only to ACLens. In
contrast, the summary finding refers broadly and inaccurately to many or even all “online contact
lens retailers.” The evidence at trial showed, for example, that Hubble Contacts, a new entrant in
the contact lens marketplace, is “spending a lot of money on consumer marketing, especially on
Facebook and Instagram, and they’re using that to drive customer demand. They’re actually
having consumers going into eye doctors’ offices saying, | want the Hubble contact lens.”
(Clarkson, Tr. 290-291) (emphasis added). (See, e.g., RX 1222 at 22 (showing Coastal Contacts

obtaining from approximately $400,000 to over $570,000 in revenue through social media)).

573. Social media marketing has “[n]ot really” been a successful type of marketing for AC
Lens. (Clarkson, Tr. 223)

Response to Finding No. 573:

Respondent has no specific response.

574. Social media marketing accounts for “on average no more than 5 percent” of AC Lens’
advertising expenditures.” (Clarkson, Tr. 223).

Response to Finding No. 574:

Respondent has no specific response.

575. AC Lens has had *“a limited presence on Facebook, Twitter, Instagram.” (Clarkson, Tr.
223).

Response to Finding No. 575:

Respondent has no specific response.
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576. AC Lens has used Facebook advertising “off and on” over the past four or five years.

o771,

578.

579.

(CX9018 (Drumm, Dep. at 24)).

Response to Finding No. 576:

Respondent has no specific response.

AC Lens “tested Twitter” but does not currently use Twitter advertising because “[i]t
didn’t reach the acquisition cost that we needed to reach.” (CX9018 (Drumm, Dep. at 24-
25)).

Response to Finding No. 577:

Respondent has no specific response.

While AC Lens has done “periodic experiments with social” marketing, these have
focused “more around eyeglasses than contacts.” (CX9039 (Clarkson, Dep. at 172)).

Response to Finding No. 578:

Respondent has no specific response.

g. Comparison Shopping Websites are Not an Effective Substitute for Search
Advertising and are of Limited Efficacy for Advertising Contact Lenses
Online

For online contact lens retailers, comparison shopping websites are not an effective
substitute for search advertising. (Infra { 580-89).

Response to Finding No. 579:

This broadly worded summary finding should be disregarded because it is not supported

by the ten individual findings it cites. Eight of the ten individual findings refer only to ACLens’

experience, and Complaint Counsel provide no foundation at all for a finding that every contact

lens retailer did have, or would have, the same experience as ACLens.

580.

A “comparison shopping engine” is “a website that will list different website offers of the
same product with their price, so it allows a consumer to go to a single page and do a
price comparison between different websites.” (Clarkson, Tr. at 224).
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Response to Finding No. 580:

Respondent has no specific response.

Examples of comparison shopping engines include Shopping.com and Shopzilla.com.
(CX9018 (Drumm, Dep. at 14)).

Response to Finding No. 581 :

Respondent has no specific response.

AC Lens has been using comparison shopping engines less frequently than it used to.
(Clarkson, Tr. at 224).

Response to Finding No. 582:

Respondent has no specific response.

The amount of business that AC Lens has been able to derive from comparison shopping
engines has declined over time. (Clarkson, Tr. at 224).

Response to Finding No. 583:

Respondent has no specific response.

In AC Lens’s experience, comparison shopping engines “used to do better” than they do
now in driving business to AC Lens. (Clarkson, Tr. at 224).

Response to Finding No. 584:

Respondent has no specific response.

AC Lens has “seen higher rates of fraud coming from the operators of some of those”
comparison shopping engines. (Clarkson, Tr. at 224).

Response to Finding No. 585:

This proposed finding should be disregarded because Mr. Clarkson provided no

explanation or foundation for his allegation of fraudulent behavior.
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586. The customers who reach AC Lens “through price comparison shopping engines are.

587.

more price-sensitive” than other customers. (CX9039 (Clarkson, Dep. at 123); see also
CX9039 (Clarkson, Dep. at 177 (“Comparison shopping engines almost, by definition,
are for price-sensitive shoppers.”))).

Response to Finding No. 586:

Respondent has no specific response.

AC Lens CEO Mr. Clarkson testified that “the downside” of using comparison shopping
engines as an advertising tool is that “if you’re priced above the competition, you’re
likely to get a lot of clicks that you’ll pay for but not a lot of sales.”

Response to Finding No. 587:

This proposed finding should be disregarded because, in violation of the Court’s post-

trial Order, it contains no citation to any testimony or other evidence. Order on Post-Trial Briefs,

p. 2 (“All proposed findings of fact shall be supported by specific references to the evidentiary

record.”).

588.

5809.

590.

Google offers its own comparison shopping engine referred to by advertisers as Product
Listing Ads. (Hamilton, Tr. 402-403).

Response to Finding No. 588:

Respondent has no specific response.

“[S]earch engines like Google show these product listing ads...when they infer that the
intent of the consumer who puts in a generic query can be, in fact, to look for the price of
the same product across multiple retailers.” (Ghose, Tr. 3875).

Response to Finding No. 589:

Respondent has no specific response.

Advertising in Response to Searches Including 1-800 Contacts’ Branded Queries is a
Successful, Commercially Significant Strategy for Online Contact Lens Retailers

Displaying search advertising triggered by 1-800 Contacts’ branded queries is a
successful, commercially significant strategy for online contact lens retailers. (See infra
88 V.A-V.B).
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Response to Finding No. 590:

Complaint Counsel’s Proposed Finding No. 590 is overbroad and unsupported by the
evidence cited in this section. Complaint Counsel’s only support for their broad statement is
“see infra 88 V.A-V.B.” Section V.A. contains no reference to 1-800 Contacts’ trademarks, and
it offers no support at all for the proposition that competitors’ advertisements triggered by
searches for 1-800 Contacts are a “successful” or “commercially significant” strategy for online
contact lens retailers.

Proposed finding no. 590 is also not supported by section V.B., as described in more
detail in 1-800 Contacts’ responses to individual findings in that section. In addition,
Respondent notes that Complaint Counsel concede in proposed finding no. 612 that at least 5 of
the 14 contact lens retailers that supposedly entered into “formal agreements with 1-800 Contacts
regarding keyword bidding” never bid on 1-800 Contacts’ trademarks in Adwords, even before
the purported agreements became effective. Complaint Counsel’s broad statement that such
bidding was or is supposedly a “successful” and significant” strategy for online contact lens

retailers is clearly inaccurate as to those five companies.

A. Search Advertising Trademark Policies

591. Prior to April 2004, Google permitted a trademark owner to restrict the use of its
trademark by third parties both in the text of advertisements and as keywords in
AdWords advertising auctions. (CX1148; Charlston Dep. at 19-21).

Response to Finding No. 591:

Respondent has no specific response.

592. While Google’s pre-April 2004 trademark policy allowed trademark owners to restrict
rivals from bidding directly on keywords comprising trademark terms, Google did not
provide any way for trademark owners to limit rivals’ ads resulting from broad-match or
phrase-match advertisements triggered by queries comprising or containing trademark
terms. (CX9022 (Charlston, Dep. at 179 (“...so pre April 2004 in the U.S. and Canada
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and post April 2004 in the rest of the world, which scaled back over time, even if we had
a trademark complaint on file for a trademark term, we would still serve ads if the user’s
query included the trademark term and another nontrademark term on which the
advertiser had broad matched.”)); CX0789 at 003 (Trademark Complaint Procedure —
Trademark rights outside the US and Canada (“please be aware that we do not take any
action in situations where an advertisement is being triggered by non-trademarked terms
even though the search query contains a trademarked term.”)); CX8006 at 035 ({ 80)
(Evans Expert Report)).

Response to Finding No. 592:

The proposed finding is not supported by the evidence. The testimony of Mr. Charlston
lacks foundation. Mr. Charlston was not at Google in 2004; he joined Google in 2012.
(CX 9022 (Charlston, Dep. at 8)). Despite Respondent’s objection, Complaint Counsel failed to
establish that Mr. Charlston had personal knowledge of Google’s policies pre-2004, and Mr.
Charlston testified only to his “understanding.” (CX 9022 (Charlston, Dep. at 179)). The cited
document, CX 789, does not support the contention that “Google did not provide any way for
trademark owners to limit rivals’ ads resulting from broad-match or phrase-match advertisements
triggered by queries comprising or containing trademark terms.” And Complaint Counsel cannot

rely on their expert to establish factual propositions. Order on Post-Trial Briefs at 3.

593.

(CX1773 at 002 (Mar. 11, 2004 email from Prashant Fuloria
to Maria Stone, others reporting results of study), in camera).

Response to Finding No. 593:

The proposed finding is incomplete, misleading, and not supported by the evidence.

I (X 1632 21 2).
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R 1632 ¢ 5). [ I
B (RX 1639 at 2).
moreover, e |
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(CX 9022 (Charlston, Dep. at 84-117)).

(CX0470 at 002 (Feb. 23, 2004, Domestic Trademark Policy Change Transition
Plan Discussion presentation), in camera); (CX9022 (Charlston, Dep. at 23, 24)).

594.

(CX9022 (Charlston, Dep. at
23, 24).

Response to Finding No. 594:

The proposed finding is incomplete. As the ||| GG
B —
I ————
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I (<72 2t <3). Tre [
I (< 1729t 4-47)

595.

596.

In April 2004, Google changed its policy to permit all advertisers to bid on trademarks as
keywords, including on their competitors’ trademarks. (CX1148; CX9022 (Charlston,
Dep. at 19-21); CX1785 at 003-004 (April 9, 2004 email from Daniel Daugherty
(Google) to Josh Aston (1-800 Contacts) informing Mr. Aston of policy change).

Response to Finding No. 595:

Respondent has no specific response.

Under the new April 2004 policy, advertisers were still prohibited from using trademarks
in the text of their ads without authorization. (CX1148; CX9022 (Charlston, Dep. at 19-
21); CX0471 (“the new AdWords trademark policy does not limit the use of trademark
terms keywords. However, the new policy is designed to reduce user confusion by
prohibiting advertisers from using trademarks in their ad text or ad titles unless the
advertiser is authorized to do so by the trademark owner.”)).

Response to Finding No. 596:

The proposed finding is inaccurate. Under the new April 2004 policy, advertisers were

still prohibited from using others’ trademarks in the text of their ads without authorization.

597.

(CX8005 at 007
(11 41-46) (lyer, Decl.), in camera).

Response to Finding No. 597:

Respondent has no specific response.

598. Bing changed its policy so as to no longer prohibit the use of a competitor’s trademark as

a keyword to trigger advertisements in March 2011. (CX1804).
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Response to Finding No. 598:

Respondent has no specific response.

Advertising in Response to Searches Including 1-800 Contacts’ Branded Queries
is Commercially Important for Online Contact Lens Retailers

1.  Trademark Paid Search is a Commercially Significant Advertising Channel
for 1-800 Contacts

Trademark paid search (that is, paid search advertising displayed in response to search
queries containing 1-800 Contacts’ branded queries and variations thereof) is a
commercially significant channel for 1-800 Contacts. (Infra {1 600-610).

Response to Finding No. 599:

The proposed summary finding should be disregarded because it violates the Court’s

Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by

specific references to the evidentiary record.” Moreover, the individual findings in the cited

section do not support the proposed summary finding and are unreliable for the reasons set out in

Respondent’s replies to those findings.

Complaint Counsel’s Proposed Finding No. 599 also should be disregarded because the

term “commercially significant” is vague and ambiguous.

600.

601.

(CX0296
at 024 (Presentation entitled “1-800 Contacts Affiliate and Paid Search Overview,” dated
Feb. 6, 2015), in camera; CX0558; CX0616 at 001; CX0014 at 001-002).

Response to Finding No. 600:

Respondent has no specific response.

1-800 Contacts often refers to the trademark paid search channel as “TM paid search.”
(See, e.g., CX0646; CX9030 (Powell, Dep. at 63-64)).

Response to Finding No. 601:

Respondent has no specific response.
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602. In 1-800 Contacts’ internal reports, “NI” refers to “new internet” customers, that is,
customers who order via 1-800 Contacts’ website who have not ordered from 1-800
Contacts in the past. (CX9015 (Galan, Dep. at 83 (“What is an NI order? A. It stands for
New Internet, which meant a new customer acquired through the online channel.”));
CX9017 (Blackwood IHT at 57-58 (“[T]here’s a column saying ‘NI Orders’ on the
bottom chart. What is that? A. New Internet. New, basically. New orders or new
customers that ordered online.”))).

Response to Finding No. 602:

Respondent has no specific response.

603. 1-800 Contacts’ trademark terms have higher conversion rates for 1-800 Contacts than
non-branded search terms. (CX9017 (Blackwood, Dep. at 35)); (CX0014 at 001-002 (1-
800 Contacts’ trademark keywords “convert drastically differently than other terms.”).

Response to Finding No. 603:

Respondent has no specific response.

604. The trademark paid search channel accounts for the substantial majority of 1-800
Contacts’ new customer orders attributable to paid search advertising. (CX0051 at 006
(“About 75% of all paid search orders come through our trademark terms”); CX0646 at
005 (in 1-800 Contacts’ fiscal year 20113, 74.6 percent of 1-800 Contacts’ NI customer
orders attributable to search advertising were generated by TM Paid Search; as reported
in “FY 2011 Totals” row of “NI” (new internet) tab of Excel, 125,220 NI orders
compared to 42,729 NI orders attributable to “Other Paid Search”); CX0646 at 005 (in 1-
800 Contacts’ fiscal year 2012, 72.5 percent of 1-800 Contacts’ NI customer orders
attributable to paid search attributable to TM Paid Search (138,951) compared to 52,771
NI orders attributable to “Other Paid Search™)); CX0646 at 005 (in 1-800 Contacts’ fiscal
year 2013 through the end of the third quarter, 69.2 percent of 1-800 Contacts NI
customer orders attributable to paid search attributable to TM Paid Search (85,648)
compared to 38,129 NI orders attributable to “Other Paid Search”)); CX0094 at 001 (for
the week ending May 31, 2014, trademark paid search orders represented 11,931 out of
13,014 total paid search orders for 1-800 Contacts)).

® During the years of 1-800 Contacts’ alliance with Walmart (2008 through January 1, 2013), 1-
800 Contacts followed Walmart’s conventions regarding fiscal years, in which a given fiscal year
referred to the previous calendar year. (CX9017 (Blackwood, Dep. at 213 (“Q. Now the date of
this email is July 1, 2010. A. Right. Q. Is that in your fiscal year 2011, the way 1-800 Contacts
keeps track of things? A. Yeah, so we were on Walmart’s fiscal year, so it ran February to
January . .. Q. So just to make sure we’re all on the same page, so February of 2010, under the
Walmart calendar, would be in fiscal year 2011? A. Correct. . . . | know it was a little odd.”)).
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Response to Finding No. 604:

Respondent has no specific response.

Each year for 2008, 2007, and 2006, 1-800 attributed far more orders to “TM Orders”
than to “Non-TM Orders.” (CX0423 (reporting, in “2008” Tab, 2008 weekly and
quarterly orders for Google, Yahoo, and other search engines. For Google, the quarterly
numbers total to 140,923 TM Orders and 47,933 Non-TM Orders; for Yahoo the totals
are 35,960 TM Orders and 11,799 Non-TM Orders); (CX0423 (reporting same
information for 2007 in in *“2007” Tab, plus annual totals showing 112,696 “TM Orders”
and 44,138 “Non-TM Orders” through Google; 25,802 “TM Orders” and 9,529 “Non-TM
Orders” through Yahoo); (CX0423 (reporting, in “2006” Tab, 90,748 TM Orders through
Google, compared to 40,035 Non-TM Orders?)).

Response to Finding No. 605:

Respondent has no specific response.

In 2010, 1-800 Contacts’ cost per click for clicks on advertisements appearing in
response to 1-800 Contacts branded queries was under $0.30. (CX0051 at 006
(Presentation entitled “Search Overview November 2010” (“Big Orders, Little Cost. . . .
TM CPCs are under $0.30.”))).

Response to Finding No. 606:

Respondent has no specific response.

1-800 Contacts considers “Paid Search on 1-800 CONTACTS Trademark” to be a
“Direct Traffic Source” that is “much less susceptible to competitive advertising or
offers” than “Non-Direct Traffic Sources” such as “Other Paid Search.” (CX0429 at 013
(Presentation entitled “Management Presentation” dated November 2013)).

Response to Finding No. 607:

Complaint Counsel’s Proposed Finding No. 607 is incomplete and misleading. The cited

exhibit shows that 1-800 Contacts considers “Direct Traffic Sources” to include “Email, Typed

URL/Bookmark, Paid Search on 1-800 Contacts Trademark, Mobile Apps” and “Non-Direct

Traffic Sources” to include “Natural Search, Other, Affiliates, Other Paid Search, Media

4 CX0423 does not provide 2006 data for Yahoo or other search engines.
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Part[n]ers, Portals, & Wellpoint.” The cited exhibit does not make any direct comparison
between “Paid Search on 1-800 Contacts Trademark™ and “Other Paid Search,” but rather makes
a comparison more broadly between direct and non-direct traffic to 1-800 Contacts’ website.
608. Due to the commercial importance of the trademark paid search channel to 1-800
Contacts, and the fact that that channel is “much less susceptible to competitive
advertising or offers” than other channels such as non-trademark paid search, the
appearance of rivals’ advertisements in response to searches for 1-800 Contacts’

trademark terms represented a competitive threat to 1-800 Contacts. (See infra 8 VI).

Response to Finding No. 608:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in
Respondent’s replies to those findings.

Complaint Counsel’s Proposed Finding No. 608 also should be disregarded because the
terms “commercial importance” and “competitive threat” are vague and ambiguous.

Complaint Counsel’s Proposed Finding No. 608 is also inaccurate, misleading, and
contrary to the record evidence. The record evidence shows that 1-800 Contacts’ concerns with
other retailers’ advertisements appearing in response to a search for 1-800 Contacts’ trademark
terms were not about any purported “competitive threat,” but rather the harm to consumers from
confusion and the harm to the value of 1-800 Contacts’ trademarks. Specifically, 1-800 Contacts
had three main business concerns: (1) consumers would be confused or misdirected; (2) the ads
could dilute the value of 1-800 Contacts’ brand and investments in broadscale advertising; and
(3) other online retailers would be free-riding on the investments that 1-800 Contacts made in

broadscale advertising. (Bethers, Tr. 3688-91; CX 9029 (Bethers, Dep. at 27, 29, 32); CX 9001
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(Bethers, IHT at 105-06, 149); Coon, Tr. 2727-38 (citing concerns about consumers being
frustrated, confused, and misdirected); CX 9004 (Coon, IHT at 152, 178-79, 182); CX 9031

(Schmidt, Dep. at 14-15, 105-06, 112)).

609. Trademark paid search advertising was of concern to 1-800 Contacts because orders
through trademark paid search accounted “for such a large percentage of [1-800
Contacts’] orders,” and therefore “small decreases in [trademark] can have large effects
overall.” (CX0863 at 001 (in one week in October 2012, for example, trademark
keywords accounted for 73% of 1-800 Contacts’ paid search orders, which was below the
historical average of 82-83% of paid search orders).

Response to Finding No. 609:

Complaint Counsel’s Proposed Finding No. 609 mischaracterizes the cited exhibit.
CX 863 does not state that trademark paid search advertising “was of concern” to 1-800
Contacts, let alone explain the nature or extent of any such concern. CX 863 is a regular weekly
summary generated by one employee (in this case, Rick Galan) within 1-800 Contacts’
marketing department that discusses certain metrics from the particular week ending September
28, 2012. CX 863 at 1 contains the statements and impressions of its author (Rick Galan) that
the apparent decrease in click-through rates and conversion rates for trademark paid search may
have been attributable to clicks on 1-800 Contacts’ natural search listings (“We’re currently
doing investigation to determine how much of this drop is because of cannibalization by our
Natural Search listings as those rankings continue to climb.”) as opposed to clicks on other
retailers’ advertisements.

610. A significant decline in trademark paid search orders from August 2012 was described as
“scary” by a senior 1-800 Contacts marketing executive. (CX0864 at 001).

Response to Finding No. 610:

Complaint Counsel’s Proposed Finding No. 610 is incomplete and misleading. The cited
exhibit, CX 864, is an email from Laura Schmidt, who at the time of the cited email (August

219



PUBLIC

2012), held the title of “marketing director” at 1-800 Contacts. (CX 9032 (L. Schmidt, Dep. at
225)). Complaint Counsel’s Proposed Finding No. 610 cites no record evidence characterizing
Ms. Schmidt as a “senior 1-800 Contacts marketing executive.”

Furthermore, Complaint Counsel’s Proposed Finding No. 610 fails to explain the actual
context of Ms. Schmidt’s quoted statement. In CX 864, Ms. Schmidt wrote: “The decline in TM
is scary and | think it has a lot to do with our broadcast message being tired and old . . .”

(CX 864 at 1). Ms. Schmidt is clearly referring to the direct relationship between 1-800
Contacts’ broadscale advertising (such as television advertisements) and traffic to 1-800
Contacts’ website from trademark paid search. (CX 9017 (Blackwood, Dep. at 176); CX 9029
(Bethers, Dep. at 98); CX 9032 (L. Schmidt, Dep. at 247); RX 736 at 8)).

2. InRivals’ Business Experience, Advertising in Response to Searches
Including 1-800 Contacts Branded Queries is Commercially and
Competitively Significant

611. Inrivals’ business experience, advertising in response to searches including 1-800

Contacts’ branded queries is commercially and competitively significant. (Infra
88 V.B.2.a-V.B.2).j).

Response to Finding No. 611:

The proposed summary finding should be disregarded because it violates the Court’s
Order on Post-Trial Briefs, which required that “[a]ll proposed findings shall be supported by
specific references to the evidentiary record.” Moreover, the individual findings in the cited
section do not support the proposed summary finding and are unreliable for the reasons set out in
Respondent’s replies to those findings.

Respondent also directs the Court to its Proposed Findings Nos. 1985-2030 (“Paid Search

Advertising in Response to 1-800 Contacts’ Trademarks is Not Competitively Significant”).
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612. During the period from 2002 through 2016, Google served advertisements for nine of the
fourteen firms that entered into formal agreements with 1-800 Contacts regarding
keyword bidding as a result of those firms directly bidding on 1-800 Contacts’ trademark
terms prior to entering their agreements. (CX8006 at 056-057 (f 122 & Table 3) (Evans
Expert Report)).

Response to Finding No. 612:

Respondent has no specific response.

613. The existence of “direct bid impressions” for these nine firms suggests that “these online
rivals found that direct bidding on 1-800 Contacts keywords provided an acceptable rate
o[f] return in competing for sales, and that Google determined based on the quality scores
of these rivals that it was worthwhile to serve their ads to users who entered search
queries related to 1-800 Contacts keywords.” (CX8006 at 057 (f 122) (Evans Expert
Report)).

Response to Finding No. 613:

Complaint Counsel’s Proposed Finding No. 613 is incorrect, incomplete, misleading and
not based on admissible evidence. Complaint Counsel’s Proposed Finding No. 613 is based
entirely on Dr. Evans’ opinion in his report. Dr. Evans, however, did not conduct any analysis of
whether any contact lens retailer found it profitable to advertise in response to searches for 1-800
Contacts’ trademarks or any contact lens retailer’s rate of return from doing so. Accordingly,

Dr. Evans’ testimony regarding any “rate o[f] return” is inadmissible speculation.

Further, the proposed finding inaccurately states that “Google determined based on the
quality scores of these rivals that it was worthwhile to serve their ads to users who entered search
queries related to 1-800 Contacts keywords.” It is instead undisputed that Google’s algorithm
determines which ads to display based on factors in addition to an ad’s Quality Score, including
the bid by the firm making the advertisement. (RX 716 at 38; RF 781-826; Stipulation, { 55
(“To rank in a high position on the SERP, advertisers must have strong assessments from Google
on the three quality signals compared to other auction participants, and must have high bids
relative to other participants on a keyword related to the user’s search.”)). Indeed, Complaint
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Counsel’s own Proposed Finding No. 1300 states that “the algorithm ranks ads by ‘ad rank,’
which incorporates not only the amount of the bid, but also an ad’s quality score, so that a bidder
with a lower bid but higher quality score can win an auction over a bidder with a higher bid but
lower quality score.”

In addition, Complaint Counsel’s use of the word “worthwhile” to describe any
conclusion reached by Google or any consequence of its decision is misleading to the extent that
it implies that Google’s decision to display ads reflects efficiency or maximizes consumer
welfare. Dr. Evans testified that Google seeks to maximize long-term profits and that its policy
of permitting advertising in response to searches for another firm’s trademark is not socially

optimal. (Evans, Tr. 1817).

614. Dr. Evans uses the term “matched ads” to refer to advertisements “that result from the
search engine making a decision to serve an ad, in response to a user typing in a search
query that includes a 1-800 Contacts [trademark term] through phrase match (e.g., if the
keyword is ‘contacts’) or broad match (e.qg., if the keyword is ‘contact lens’) even though
the rival advertiser did not bid on a keyword that is a 1-800 Contacts [trademark term].”
(CX8006 at 051 (1111) (Evans Expert Report)).

Response to Finding No. 614:

Respondent has no specific response.

615. During the limited time period for which data on matched ads is available (January 2010
through November 2016), Google served matched ads for five of the fourteen firms that
entered into formal agreements with 1-800 Contacts regarding keyword bidding.
(CX8006 at 058 (11 123-124) (Evans Expert Report)).

Response to Finding No. 615:

Respondent has no specific response.

616. The existence of these “matched ads” suggests that “Google decided that it was
worthwhile to present these match ads to its users” and “that these rivals found that these
matched ads provided an acceptable rate of return.” (CX8006 at 058 (1 124) (Evans
Expert Report)).
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Response to Finding No. 616:

Complaint Counsel’s Proposed Finding No. 616 is incorrect, incomplete, misleading and
not based on admissible evidence for the reasons set forth in 1-800 Contacts’ Response to

Proposed Finding No. 613.

a. AC Lens
617. In the business judgment of AC Lens” CEO Mr. Clarkson, showing AC Lens
advertisements to customers who have entered 1-800 Contacts related search queries
would increase AC Lens sales. (Infra 11 618-36).

Response to Finding No. 617:

Respondent objects to proposed Finding No. 617 on the ground that it violates the
Court’s May 16, 2017 order, which requires that “[a]ll proposed findings of fact shall be
supported by specific references to the evidentiary record”. Order on Post-Trial Briefs, p. 2. The

proposed finding is also inaccurate and not supported by the individual findings it cites.

618. AC Lens has an interest in its marketing messages reaching consumers who currently
shop at other contact lens retailers, including those who currently shop at 1-800 Contacts.
(Clarkson, Tr. 217-218; CX9003 (Clarkson, IHT at 35-36 (“It would be” valuable to get
AC Lens’ brand names in front of consumers who entered searches for rivals’ brand
names because “[c]learly, they are looking for contact lenses.”)); CX9003 (Clarkson, IHT
at 37-38 (testifying that bidding on another company’s trademark is valuable because
“you are providing an alternative supply to the consumer. You’re making them aware that
there’s somewhere else they could purchase their contact lenses, and you may have a
point of differentiation, whether it’s service, convenience, or price compared to that
competitor.”))).

Response to Finding No. 618:

The proposed finding is incomplete and misleading because it omits Mr. Clarkson’s
testimony (on the same cited pages) that regardless of whether such bidding could be “valuable,”

ACLens does not “advertise on rival brands’ terms” because “historically we thought that that
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might not be legal” and because “[w]e’ve always focused on running the business . . . rather than

focusing on disputes with other folks.” (CX 9003 (Clarkson, IHT at 34, 36)).

619. Absent the threat of litigation from 1-800 Contacts, AC Lens would have shown ads to
consumers searching for 1-800 Contacts. (CX9039 (Clarkson, Dep. at 104, 155-156); see
also CX9039 (Clarkson, Dep. at 167-168); Clarkson, Tr. 253-254 (testifying that if AC
Lens were not subject to its agreement with 1-800 Contacts, then, “[s]ubject to blessing
from my corporate counsel,” AC Lens would bid on 1-800 Contacts related terms and
remove the 1-800 Contacts related negative keywords that AC Lens uses)).

Response to Finding No. 619:

The proposed finding is incomplete and misleading because it misstates Mr. Clarkson’s
testimony and cites to answers that Mr. Clarkson retracted, in both his December 2, 2016
deposition and his trial testimony. Mr. Clarkson testified at trial that he would want to “test” the
use of 1-800 Contacts’ trademarks as keywords in paid search advertising “if it was considered
to be a legal practice.” (Clarkson, Tr. 343). Mr. Clarkson also testified in his deposition that he
would not undertake such tests just because the Settlement Agreement was no longer in
existence; he would need, in addition, to be assured by his counsel that there were no “potential”
legal “entanglements” before he would “test bidding on 1-800 Contacts’ trademarked terms.”
(CX9039 (Clarkson, Dep. at 157)).

620. The “business instinct” of AC Lens’ CEO is that he “would expect a significant sales

boost from” bidding on 1-800 Contacts branded queries “with ads that were clearly
stating “Try us, we’re cheaper.” (CX9039 (Clarkson, Dep. at 167-168)).

Response to Finding No. 620:

The proposed finding should be disregarded because it is unsupported; the purported
testimony by Mr. Clarkson does not appear anywhere in the cited pages of Mr. Clarkson’s

deposition.
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621. AC Lens’ CEO Mr. Clarkson testified that the reason AC Lens has an interest in its
marketing messages reaching consumers who currently shop at 1-800 Contacts is that
“Iw]e think we offer comparable service and convenience at a lower price, so we think
we would be attractive to those customers.” (Clarkson, Tr. 218).

Response to Finding No. 621:

Respondent has no specific response.

622. AC Lens’ CEO Mr. Clarkson testified that he wanted to use “1-800 Contacts” as a
keyword in AC Lens’ paid search advertising campaigns “because we think people who
type that are looking to buy contact lenses, and we sell them.” (Clarkson, Tr. 343-344).

Response to Finding No. 622:

The proposed finding is incomplete and misleading and should be disregarded.
Mr. Clarkson testified at his December 2016 deposition that he wanted to test the use of “1-800
Contacts” as a keyword because consumers who search for 1-800 Contacts are looking for 1-800
Contacts. (CX 9039 (Clarkson, Dep. at 222). Mr. Clarkson also testified that he would only
want to “test” the use of 1-800 Contacts’ trademarks as keywords in paid search advertising “if it
was considered to be a legal practice.” (Clarkson, Tr. 343). (See also CX 9039 (Clarkson, Dep.
at 223: “['Y]ou want to pay Google to use that trademark to develop — to deliver to you a
population that is looking for 1-800 CONTACTS, right? A. Yes. Q. And you want to then,
having used their trademark to get this population, you want to show them an ad for your
company, right? A. Assuming it’s legal.”)). Mr. Clarkson also testified that he would not
undertake such tests just because the Settlement Agreement was no longer in existence; he would
need, in addition, to be assured by his counsel that there were no potential legal “entanglements”
before he would “test bidding on 1-800 Contacts’ trademarked terms.” (CX 9039 (Clarkson,

Dep. at 157)).

623. AC Lens CEO Mr. Clarkson testified that he would like to show AC Lens advertisements
in response to consumer searches for 1-800-CONTACTS, if the company could do so
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without fear of cease and desist letters, because “we know from public data that there are
an awful lot of people who search for 1-800-CONTACTS. We think that some portion of
them would be interested in an offer that said, “We’re 20 percent cheaper.” So it — we
think it would be a compelling proposition to consumers.” (CX9039 (Clarkson, Dep. at
104))

Response to Finding No. 623:

The proposed finding is incomplete and misleading and should be disregarded.

Mr. Clarkson testified that he wanted to test the use of “1-800 Contacts” as a keyword precisely
because consumers who search for 1-800 Contacts are looking for 1-800 Contacts, (CX 9039
(Clarkson, Dep. at 222), but only “if it was considered to be a legal practice.” (Clarkson, Tr.
343). Mr. Clarkson also testified that he would not undertake such tests just because the
Settlement Agreement was no longer in existence; he would need, in addition, to be assured by
his counsel that there were no potential legal “entanglements,” not just cease-and-desist letters,
before he would “test bidding on 1-800 Contacts’ trademarked terms.” (CX 9039 (Clarkson,
Dep. at 157)).

624. In October 2015, AC Lens Marketing Director Mr. Drumm expressed “hope” that the AC

Lens Agreement was “void at this point” and asked AC Lens CEO Mr. Clarkson whether
there was “any chance we can start to bid on their brand.” (CX1087).

Response to Finding No. 624:

The proposed finding is incomplete and misstates the exhibit (CX 1087). Mr. Drumm
stated that “[w]ith 1800 Contacts moving up on our brand terms, is there any chance we can start
to bid on their brand . . .?” (CX 1087). It was ACLens’ policy at the time not to use a
competitor’s trademarks as keywords unless the competitor was using ACLens’ marks as

keywords. (CX 9018 (Drumm, Dep. at 94-96).

625. The reason that AC Lens Marketing Director Mr. Drumm asked Mr. Clarkson whether
AC Lens could “start to bid on” 1-800 Contacts’ brand in October 2015 was for the
purpose of obtaining “more sales.” (CX9018 (Drumm, Dep. at 152)).
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Response to Finding No. 625:

The proposed finding is incomplete and misstates the testimony. Mr. Drumm was asked
“Why were you asking Peter Clarkson if you were permitted to start bidding on 1-800 Contacts’
brand?” Mr. Drumm replied:

“Q. With them putting pressure on us, it felt that — and the Lens.com ruling, we

felt like we should potentially bid on 1-800 Contacts terms.

I’m pretty sure that’s probably what | was thinking at the time.”

(CX 9018 (Drumm, Dep. at 152)). Mr. Drumm’s thinking was consistent with ACLens’ policy
at the time not to use a competitor’s trademarks as keywords unless the competitor was using

ACLens’ trademarks as keywords. (CX 9018 (Drumm, Dep. at 94-96)).

626. AC Lens’ Marketing Director testified that “1-800 Contacts obviously is a large company
with a lot of people that know about them. Bidding on their terms would provide us an
opportunity to show those people that there’s an alternative.” (CX9018 (Drumm, Dep. at
152)).

Response to Finding No. 626:

Respondent has no specific response.

627. In the business judgment of AC Lens Marketing Director Mr. Drumm, “[i]t would be
beneficial for” AC Lens to have the option for an AC Lens advertisement to appear on
the search engine results page in response to a search for “1-800 Contacts” or related
terms. (CX9018 (Drumm, Dep. at 197)).

Response to Finding No. 627:

The proposed finding is inaccurate and misleading. Mr. Drumm was not asked about his
“business judgment” in the quoted passage of the deposition, and depositions are not considered
the regular course of business for a company. ACLens’ own contemporaneous business records
do, however, reflect Mr. Drumm’s actual business judgment on these subjects, as he expressed
that judgment in his business dealings. In March 2010, Mr. Drumm wrote that “I’ve worked in
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several industries and in my experience | don’t think affiliates bidding on competitors
trademarks add a large enough volume to be worth the hassle.” (CX 9018 (Drumm, Dep. at 93);

RX 27 at 2).

628. Mr. Drumm testified that the reason he testified that “[i]t would be beneficial” to AC
Lens to show advertisements in response to search queries for “1-800 Contacts” or
related terms was that “[t]here are a lot of people that search for 1-800 Contacts’ from
what we can tell via the keyword tool and other sources. Those are people who are most
likely looking for contact lenses to purchase, and it would be definitely relevant and
helpful to advertise our sites in that location.” (CX9018 (Drumm, Dep. at 197)).

Response to Finding No. 628:

The proposed finding is inaccurate and misleading. ACLens’ own contemporaneous
business records reflect Mr. Drumm’s contemporaneous business judgment on these subjects. In
March 2010, Mr. Drumm wrote that “I’ve worked in several industries and in my experience |
don’t think affiliates bidding on competitors trademarks add a large enough volume to be worth

the hassle.” (CX 9018 (Drumm, Dep. at 93); RX 27 at 2).

629. AC Lens’ CEO Mr. Clarkson testified that, regardless of what a person’s intentions were
at the time that person entered a search query for “1-800 Contacts,” AC Lens could
benefit from showing its advertisements to such a person “[b]ecause we sell the same
products and we sell them at a lower price.” (Clarkson, Tr. 378).

Response to Finding No. 629:

The proposed finding should be disregarded because the cited testimony by Mr. Clarkson
lacked foundation and constituted improper lay opinion. ACLens had not used 1-800 Contacts’
trademarks as keywords since at least 2002. (Clarkson, Tr. 324-326; CX 9003 (Clarkson, IHT at
90-91) (testimony about ACLens’ unilateral decision by 2002 not to use 1-800 Contacts’
trademarks as keywords, in part because of a general concern that it “may not be legal.”)). As a
consequence, Mr. Clarkson had no basis for concluding that ACLens could or would benefit
from such use.
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630. AC Lens’ CEO Mr. Clarkson testified that “from a business perspective,” AC Lens
“absolutely” has an interest in showing its advertisements to consumers who entered the
search query “1-800 Contacts” into a search engine even if those consumers did so
because the consumers intended to navigate directly to 1-800 Contact’s website.
(CX9039 (Clarkson, Dep. at 158)).

Response to Finding No. 630:

The proposed finding is incomplete and misleading. Mr. Clarkson was asked a series of
questions about whether ACLens would “test” or “consider” using 1-800 Contacts’ trademarks
as keywords if there were no “potential legal ramifications.” (CX 9039 (Clarkson, Dep. at 156-

157)). The proposed finding fails to acknowledge the true nature of the questioning.

631. AC Lens’ CEO Mr. Clarkson testified that the reason AC Lens has a business interest in
showing its advertisements to consumers who entered the search query “1-800 Contacts”
for the purpose of navigating directly to 1-800 Contacts website is that “our pricing is
sufficiently attractive that we would have a decent shot at converting that customer to
shop with us.” (CX9039 (Clarkson, Dep. at 158)).

Response to Finding No. 631:

The proposed finding is incomplete and misleading. Mr. Clarkson was asked a series of
questions about whether ACLens would “test” or “consider” 1-800 Contacts’ trademarks as
keywords if there were no “potential legal ramifications.” (CX 9039 (Clarkson, Dep. at 156-

157)); the proposed finding fails to acknowledge the true nature of the questioning.
632. Mr. Clarkson testified that AC Lens’ agreement with 1-800 Contacts “hurt us in terms of
sales we likely could have gotten by offering a lower price on the same product to

consumers.” (CX9039 (Clarkson, Dep. at 163-164)).

Response to Finding No. 632:

The proposed finding should be disregarded because the cited testimony by Mr. Clarkson
lacked foundation and constituted improper lay opinion. ACLens had not used 1-800 Contacts’
trademarks as keywords since at least 2002. (Clarkson, Tr. 324-326; CX 9003 (Clarkson, IHT at

90-91) (testimony about ACLens’ unilateral decision by 2002 not to use 1-800 Contacts’
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trademarks as keywords, in part because of a general concern that it “may not be legal.”)). As a
consequence, Mr. Clarkson had no basis for concluding that ACLens had likely lost any sales as
a result of Mr. Clarkson’s decision in 2002 not to bid on 1-800 Contacts’ trademarks or his

decision in 2010 to settle the lawsuit brought by 1-800 Contacts.

633. Mr. Clarkson testified that “I think that we would certainly have garnered more sales in a
world in which we were free to advertise on [1-800 Contacts’] marks” and that “given the
size of their company and the volume of monthly searches,” the amount of such sales
would have been “significant.” (Clarkson, Tr. 260).

Response to Finding No. 633:

The proposed finding should be disregarded because the cited testimony by Mr. Clarkson
lacked foundation and constituted improper lay opinion. ACLens had not used 1-800 Contacts’
trademarks as keywords since at least 2002. (Clarkson, Tr. 324-326; CX 9003 (Clarkson, IHT at
90-91) (testimony about ACLens’ unilateral decision by 2002 not to use 1-800 Contacts’
trademarks as keywords, in part, because of a general concern that it “may not be legal.”)). Asa
consequence, Mr. Clarkson had no basis for concluding that ACLens had likely lost any sales as
a result of Mr. Clarkson’s decision in 2002 not to bid on 1-800 Contacts’ trademarks or his

decision in 2010 to settle the lawsuit brought by 1-800 Contacts.
634. The only reason AC Lens adopted negative key words related to 1-800 Contact’s
trademarks was in response to threatening letters from 1-800 Contacts, not the relative

performance of such advertising. (CX9039 (Clarkson, Dep. at 135-136)).

Response to Finding No. 634:

The proposed finding is incomplete, inaccurate and misleading. Mr. Clarkson testified
that prior to ACLens’ decision in 2005 to adopt 1-800 Contacts’ trademarks as negative
keywords, he had not been asked by 1-800 Contacts to adopt anyone’s trademarks as negative

keywords. (CX 9039 (Clarkson, Dep. at 80-82)). The proposed finding is also inconsistent with
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the fact that as of 2015, ACLens had voluntarily implemented negative keywords for numerous
contact lens retailers, including very well-known retailers such as Walgreens, Target, Pearle
Vision, Lens Express, LensCrafters, CVS, Costco and Coastal Contacts. (RX 33 at 1; (CX 9018

(Drumm, Dep. at 108)).
635. AC Lens did adopt negative key words for some brick and mortar retailers because it
expected most consumers searching for such retailers were interested in eye exams.

(CX9039 (Clarkson Dep. at 194-5)).

Response to Finding No. 635:

The proposed finding is misleading because it suggests that there are more than just two
or perhaps three retailers who are subject to such an expectation on ACLens’ part, which is not

supported by the cited testimony.

636. AC Lens bids on trademarks of Lens.com, Vision Direct and ShipMyContacts. (CX9039
(Clarkson, Dep. at 197).

Response to Finding No. 636:

The proposed finding is incomplete. Mr. Clarkson testified that ACLens’ policy was to
use a competitor’s trademarks as keywords only if the competitor was using ACLens trademarks
as keywords. (CX 9039 (Clarkson, Dep. at 15-16); CX 9003 (Clarkson, IHT at 34) (testifying
that “we don’t routinely advertise of rival brands’ terms,” but “[t]here is an exception or two,

which is if someone else is running our terms, we’ll run on theirs.”)).

b. Memorial Eye

637. Memorial Eye did not bid on the keyword “1-800 Contacts” in search advertising
auctions, but Memorial Eye ads frequently appeared in response to 1-800 Contacts
branded queries as a result of Memorial Eye bidding on other terms (such as “contacts”)
in broad match or phrase match. (Holbrook, Tr. 1905-1907; CX8006 at 012, in camera (f
26) (Evans Expert Report) (“Between January 2010 and December 2011, Google showed
Memorial Eye text ads on approximately search results pages generated by
queries related to 1-800 Contacts brand name keywords.”); CX8006 at 012 (f 26)
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(Memorial Eye’s ads appeared on ||| of the search results pages generated by
queries that included 1-800 Contacts branded queries between January 2010 and

December 2011)).

Response to Finding No. 637:

Complaint Counsel’s Proposed Finding No. 637 is vague, incomplete, and misleading.

vemoria - I
I (Holbrook, Tr. 1998-1999). Mr. Holbrook acknowledges that,
I (Holbrook, Tr. 1998). He also acknowledges that, ||l
I (-, T 19%-1555). M
e ————————
oo T 2000, I

I (Holbrook, Tr. 2002-2015; RX 850; RX 1772; RX 1774; RX 1775;

RX 1776; RX 1777).

638. It was important to Memorial Eye that ads for its websites be displayed in response to
search queries that included the term “1-800 Contacts” because Memorial Eye’s online
businesses were getting a large number of conversions and new customers in response to
displaying ads from generic keywords being broad-matched and phrase-matched to 1-800
Contacts terms. (Holbrook, Tr. 1907-1908 (those ads generated “a lot of conversions” for
Memorial Eye); CX9024 (Holbrook, Dep. at 70-71) (when Memorial Eye was showing
advertisements in response to searches for 1-800 Contacts related terms, its online
business “did reap a lot of benefits from that,” and “benefited from the fact that the
people looking for contact lenses, that relevant traffic would be sent to our site; and it
was a large amount.”); (CX8006 at 012, in camera ( 26) (Evans Expert Report))
(between January 2010 and December 2011, clicks on Memorial Eye ads appearing on
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search results pages following queries that included 1-800 Contacts branded queries
accounted forh of Memorial Eye’s search-advertising related sales)).

Response to Finding No. 638:

Complaint Counsel’s Proposed Finding No. 638 is vague, incomplete, and misleading.
As an initial matter, the phrases “important” and “large number of conversions and new
customers” are vague in this context. At best, the evidence that Complaint Counsel cite in
support of this proposed finding demonstrates that Memorial Eye diverted customers by

displaying its paid search advertisements in response to search terms containing 1-800 Contacts’

trademarks. Mr. Holbrook acknowledges that, ||| G

(Holbrook, Tr. 1998). He also acknowledges that, ||| GG

(Holbrook, Tr. 1998-1999). Mr. Holbrook testified that,

(Holbrook, Tr. 2000).

I (Holbrook, Tr. 2002-2015; RX 850; RX 1772; RX 1774; RX 1775; RX 1776;
RX 1777).

Complaint Counsel’s Proposed Finding No. 638 is also not supported by the weight of
the evidence. Memorial Eye did not execute the settlement agreement with 1-800 Contacts until
November 26, 2013. (CX 326; Holbrook, Tr. at 1879). Yet, Mr. Holbrook testified that

Memorial Eye decided to shut down its online business “sometime in early 2012.” (CX 9024
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(Holbrook, Dep. at 176); Holbrook, Tr. 2034). Memorial Eye decided “to stop selling contact
lenses online more than a year before entering the settlement agreement” with 1-800 Contacts.
(CX 9024 (Holbrook, Dep. at 177)). Thus, it is neither possible nor probable that the effects of
the settlement agreement (e.g., no longer being permitted to display its advertisements in
response to searches for 1-800 Contacts’ trademarks) caused Memorial Eye to shutter its online
business, which Memorial Eye had already decided to close more than a year and a half before it
signed the settlement agreement. (CX 9024 (Holbrook, Dep. at 176-177); CX 326).

Complaint Counsel’s Proposed Finding No. 638 is also irrelevant. Whether or not
Memorial Eye benefited from displaying paid search advertisements in response to searches for
1-800 Contacts’ trademarks is not relevant if such conduct constituted trademark infringement or
dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed consumers. By
displaying irrelevant advertisements to consumers, Memorial Eye increased those consumers’
search costs and reduced the value of the search engine results page. (RX 733 at 27-41).
Moreover, a significant number of such consumers were confused by such advertisements
appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-
34).

639. The ability to show advertisements in response to searches for 1-800 Contacts “was

extremely important” and “critical” to Memorial Eye’s online contact lens retail business.
(CX9024 (Holbrook, Dep. at 74)).

Response to Finding No. 639:

Complaint Counsel’s Proposed Finding No. 639 is vague, incomplete, and misleading.
As an initial matter, the phrases “extremely important” and “critical” are vague in this context.
At best, the evidence that Complaint Counsel cite in support of this proposed finding

demonstrates that Memorial Eye diverted customers by displaying its paid search advertisements
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in response to search terms containing 1-800 Contacts’ trademarks. Mr. Holbrook acknowledges

th, |
.
_ (Holbrook, Tr. 1998). He also acknowledges that, -
|
I (oibrook, Tr. 1998-1999). M.
Hotbrook estifed e,
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|
I (Holbrook, Tr. 2002-2015; RX 850; RX 1772; RX 1774; RX 1775;

RX 1776; RX 1777).

Complaint Counsel’s Proposed Finding No. 639 is also not supported by the weight of
the evidence. Memorial Eye did not execute the settlement agreement with 1-800 Contacts until
November 26, 2013. (CX 326; Holbrook, Tr. at 1879). Yet, Mr. Holbrook testified that
Memorial Eye decided to shut down its online business “sometime in early 2012.” (CX 9024
(Holbrook, Dep. at 176); Holbrook, Tr. 2034). Memorial Eye decided “to stop selling contact
lenses online more than a year before entering the settlement agreement” with 1-800 Contacts.
(CX 9024 (Holbrook, Dep. at 177)). The decision to shut down Memorial Eye’s online business
“was made during the period when the litigation was stayed.” (Holbrook, Tr. 2034). Thus, it is
neither possible nor probable that the effects of the settlement agreement (e.g., no longer being
permitted to display its advertisements in response to searches for 1-800 Contacts’ trademarks)

caused Memorial Eye to shutter its online business, which Memorial Eye had already decided to

235



PUBLIC

close more than a year and a half before it signed the settlement agreement. (CX 9024
(Holbrook, Dep. at 176-177); CX 326).

Complaint Counsel’s Proposed Finding No. 639 is also irrelevant. Whether or not
Memorial Eye benefited from displaying paid search advertisements in response to searches for
1-800 Contacts’ trademarks is not relevant if such conduct constituted trademark infringement or
dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed consumers. By
displaying irrelevant advertisements to consumers, Memorial Eye increased those consumers’
search costs and reduced the value of the search engine results page. (RX 733 at 27-41).
Moreover, a significant number of such consumers were confused by such advertisements
appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-
34).

640. Even if a customer entering a search for 1-800 Contacts intended to only go to 1-800

Contacts website, Memorial Eye would benefit from its ad appearing on the search

engine result page because doing so helped improve Memorial Eye’s brand recognition.
(Holbrook, Tr. 1910-1911).

Response to Finding No. 640:

Complaint Counsel’s Proposed Finding No. 640 is vague, incomplete, and not supported
by record evidence. As an initial matter, the phrase “benefit” is vague in this context. Complaint
Counsel do not cite any data or expert testimony supporting the proposition that Memorial Eye
“benefitted” from displaying its ads to consumers who “intended to only go to 1-800 Contacts
website.” To the contrary, Complaint Counsel cites only the unsubstantiated testimony of Eric
Holbrook, who has no relevant expertise to determine whether a particular type of advertising
caused a “benefit.”

Complaint Counsel’s Proposed Finding No. 640 is also irrelevant. Whether or not

Memorial Eye benefited from displaying paid search advertisements in response to searches for
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1-800 Contacts’ trademarks is not relevant if such conduct constituted trademark infringement or
dilution. Regardless whether such conduct “benefitted” Memorial Eye, it harmed consumers.
By displaying irrelevant advertisements to consumers “who “intended to only go to 1-800
Contacts website,” Memorial Eye increased those consumers’ search costs and reduced the value
of the search engine results page. (RX 733 at 27-41). Moreover, a significant number of such
consumers were confused by such advertisements appearing in response to a search for 1-800

Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-34).
641. Memorial Eye determined that implementing the negative keywords for 1-800 Contacts
related terms that 1-800 Contacts was asking Memorial Eye to use “would destroy [the]

business.” (Holbrook, Tr. at 1876-1877).

Response to Finding No. 641:

Complaint Counsel’s Proposed Finding No. 641 is vague, incomplete, misleading, and
not supported by the weight of the evidence. Mr. Holbrook testified that Memorial Eye decided
to shut down its online business “sometime in early 2012.” (CX 9024 (Holbrook, Dep. at 176);
Holbrook, Tr. 2034). But Memorial Eye did not even execute the settlement agreement with 1-
800 Contacts until November 26, 2013. (CX 326; Holbrook, Tr. 1879). In other words,
Memorial Eye decided “to stop selling contact lenses online more than a year before entering the
settlement agreement” with 1-800 Contacts. (CX 9024 (Holbrook, Dep. at 177)). The decision
to shut down Memorial Eye’s online business “was made during the period when the litigation
was stayed.” (Holbrook, Tr. 2034). Thus, it is neither possible nor probable that the effects of
the settlement agreement caused Memorial Eye to shutter its online business, which Memorial
Eye had already decided to close more than a year and a half before it signed the settlement

agreement. (CX 9024 (Holbrook, Dep. at 176-177); CX 326).
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Moreover, Memorial Eye’s decision to enter the settlement agreement with 1-800
Contacts was motivated by its assessment of the “legal uncertainty” and “financial risks” of
continuing the litigation. (CX 9024 (Holbrook, Dep. at 63); Holbrook, Tr. 1875). Eric
Holbrook testified that one of the reasons that Memorial Eye decided to settle the trademark
infringement litigation with 1-800 Contacts was because the appellate courts had not resolved the
question of whether “broad match[ing]” constituted trademark infringement. (Holbrook, Tr.
1875). That unresolved question “was the most important thing” to Memorial Eye; “it was a big
deal.” (CX 9024 (Holbrook, Dep. at 63); Holbrook, Tr. 1875). Mr. Holbrook testified that
unresolved question created “a lot of legal uncertainty” and “financial risk” for Memorial Eye
that motivated Memorial Eye to settle its litigation with 1-800 Contacts. (CX 9024 (Holbrook,

Dep. at 63); Holbrook, Tr. 1875).

M. Holbrook aisotetifed ther, I
I (+orook, Tr. 2000). |
I (+100k, Tr. 2002-2015; RX 850
RX 1772; RX 1774; RX 1775; RX 1776; RX 1777). Mr. Holbrook testified that, || |
I (Ho'brook, Tr. 1999).

Complaint Counsel’s Proposed Finding No. 641 is also irrelevant. Whether or not
Memorial Eye would suffer from being prohibited from displaying its advertisements in response

to searches for 1-800 Contacts’ trademarks is immaterial if such conduct constituted trademark
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infringement or dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed
consumers. By displaying irrelevant advertisements to consumers, Memorial Eye increased
those consumers’ search costs and reduced the value of the search engine results page. (RX 733
at 27-41). Moreover, a significant number of such consumers were confused by such
advertisements appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21;
RX 736 at 17-34).

642. The reason Memorial Eye determined that implementing the negative keywords for 1-800
Contacts related terms that 1-800 Contacts was asking Memorial Eye to use “would
destroy [the] business” was that “we got a vast amount of conversions from” “search
terms that included the 1-800 Contacts-related terms,” “which yielded a vast amount of
sales. And we knew that if — if we had to file those negative keywords that 1-800
Contacts was demanding that we would no longer be able to get those conversions, those

sales.” (Holbrook, Tr. at 1876-1877).

Response to Finding No. 642:

Complaint Counsel’s Proposed Finding No. 642 is vague, incomplete, misleading, and
not supported by the weight of the evidence. Mr. Holbrook testified that Memorial Eye decided
to shut down its online business “sometime in early 2012.” (CX 9024 (Holbrook, Dep. at 176);
Holbrook, Tr. 2034). But Memorial Eye did not even execute the settlement agreement with 1-
800 Contacts until November 26, 2013. (CX 326; Holbrook, Tr. 1879). In other words,
Memorial Eye decided “to stop selling contact lenses online more than a year before entering the
settlement agreement” with 1-800 Contacts. (CX 9024 (Holbrook, Dep. at 177)). The decision
to shut down Memorial Eye’s online business “was made during the period when the litigation
was stayed.” (Holbrook, Tr. 2034). Thus, it is neither possible nor probable that the effects of
the settlement agreement caused Memorial Eye to shutter its online business, which Memorial
Eye had already decided to close more than a year and a half before it signed the settlement

agreement. (CX 9024 (Holbrook, Dep. at 176-177); CX 326).
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Moreover, Memorial Eye’s decision to enter the settlement agreement with 1-800
Contacts was motivated by its assessment of the “legal uncertainty” and “financial risks” of
continuing the litigation. (CX 9024 (Holbrook, Dep. at 63); Holbrook, Tr. 1875). Eric
Holbrook testified that one of the reasons that Memorial Eye decided to settle the trademark
infringement litigation with 1-800 Contacts was because the appellate courts had not resolved the
question of whether “broad match[ing]” constituted trademark infringement. (Holbrook, Tr.
1875). That unresolved question “was the most important thing” to Memorial Eye; “it was a big
deal.” (CX 9024 (Holbrook, Dep. at 63); Holbrook, Tr. 1875). Mr. Holbrook testified that
unresolved question created “a lot of legal uncertainty” and “financial risk” for Memorial Eye
that motivated Memorial Eye to settle its litigation with 1-800 Contacts. (CX 9024 (Holbrook,

Dep. at 63); Holbrook, Tr. 1875).

M. Holbrook aisotetifed ther, I
I (+orook, Tr. 2000). |
I (+100k, Tr. 2002-2015; RX 850
RX 1772; RX 1774; RX 1775; RX 1776; RX 1777). Mr. Holbrook testified that, || |
I (Ho'brook, Tr. 1999).

Complaint Counsel’s Proposed Finding No. 642 is also irrelevant. Whether or not
Memorial Eye would suffer from being prohibited from displaying its advertisements in response

to searches for 1-800 Contacts’ trademarks is immaterial if such conduct constituted trademark
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infringement or dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed
consumers. By displaying irrelevant advertisements to consumers, Memorial Eye increased
those consumers’ search costs and reduced the value of the search engine results page. (RX 733
at 27-41). Moreover, a significant number of such consumers were confused by such
advertisements appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21;

RX 736 at 17-34).

643. For the period from January 1, 2005 through December 31, 2013, [JJJJj] of the ten search
queries responsible for Memorial Eye’s largest number of conversions through Google
AdWords were search queries that contained 1-800 Contact’s name or a variation thereof.
(CX1626, in camera; see also CX8012 at 001-004 (11 1-10) (Nguon, Decl.)).

Response to Finding No. 643:

Complaint Counsel’s Proposed Finding No. 643 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
exact documents that they now cite in support of this proposed finding. (Tr. 1990 (“[CX 1626] is
excluded.”), 1964 (noting irrelevance of declaration created by Complaint Counsel’s research
analyst)). The only evidence that Complaint Counsel cite in support of this proposed finding is a
document they generated for the specific purpose of this litigation (CX 1626) and a declaration
from Complaint Counsel’s “research analyst” (CX 8012). There is no evidence or testimony
from Memorial Eye authenticating these documents, explaining how the data contained in these
documents was created or stored, or explaining the meaning of the various fields of data in these

documents. Indeed, the only witness from Memorial Eye who provided sworn testimony, [
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(Holbrook, Tr. 1966-1967). The cited evidence is, therefore, plainly insufficient to support the
proposed finding. For that reason, the Court excluded it. (Tr. 1990).

The deficiencies in Complaint Counsel’s evidence are particularly acute with respect to
this proposed finding, which makes value judgments (e.g., “responsible for Memorial Eye’s
largest number of conversions”) regarding the referenced, unsubstantiated data. Drawing such
judgments requires technical expertise and is the subject of expert opinion. Yet Complaint
Counsel do not offer any expert opinion, or any testimony from any individual with technical
expertise, in support of this proposed finding. To the contrary, Complaint Counsel cite only
documents their staff generated for the purpose of this litigation.

Moreover, Complaint Counsel’s Proposed Finding No. 643 is incomplete and misleading.
Mr. Holbrook testified that Memorial Eye decided to shut down its online business “sometime in
early 2012.” (CX 9024 (Holbrook, Dep. at 176); Holbrook, Tr. 2034). But Memorial Eye did
not even execute the settlement agreement with 1-800 Contacts until November 26, 2013.

(CX 326; Holbrook, Tr. 1879). In other words, Memorial Eye decided “to stop selling contact
lenses online more than a year before entering the settlement agreement” with 1-800 Contacts.
(CX 9024 (Holbrook, Dep. at 177)). The decision to shut down Memorial Eye’s online business
“was made during the period when the litigation was stayed.” (Holbrook, Tr. 2034). Thus, it is
neither possible nor probable that the effects of the settlement agreement caused Memorial Eye
to shutter its online business, which Memorial Eye had already decided to close more than a year
and a half before it signed the settlement agreement. (CX 9024 (Holbrook, Dep. at 176-177);

CX 326).

644. For the period from January 1, 2005 through December 31, 2013, [JJj of the ten search
queries responsible for Memorial Eye’s largest number of clicks through Google
AdWords were search queries that contained 1-800 Contact’s name or a variation thereof.
(CX1625, in camera; see also CX8012 at 001-004 (11 1-10) (Nguon, Decl.)).
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Response to Finding No. 644:

Complaint Counsel’s Proposed Finding No. 644 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel’”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1625) and a declaration from Complaint Counsel’s
“research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).

The deficiencies in Complaint Counsel’s evidence are particularly acute with respect to
this proposed finding, which makes value judgments (e.g., “responsible for Memorial Eye’s
largest number of clicks”) regarding the referenced, unsubstantiated data. Drawing such
judgments requires technical expertise and is the subject of expert opinion. Yet Complaint

Counsel do not offer any expert opinion, or any testimony from any individual with technical
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expertise, in support of this proposed finding. To the contrary, Complaint Counsel cite only
documents their staff generated for the purpose of this litigation.

Moreover, Complaint Counsel’s Proposed Finding No. 644 is incomplete and misleading.
Mr. Holbrook testified that Memorial Eye decided to shut down its online business “sometime in
early 2012.” (CX 9024 (Holbrook, Dep. at 176); Holbrook, Tr. 2034). But Memorial Eye did
not even execute the settlement agreement with 1-800 Contacts until November 26, 2013.
(CX 326; Holbrook, Tr. 1879). In other words, Memorial Eye decided “to stop selling contact
lenses online more than a year before entering the settlement agreement” with 1-800 Contacts.
(CX 9024 (Holbrook, Dep. at 177)). The decision to shut down Memorial Eye’s online business
“was made during the period when the litigation was stayed.” (Holbrook, Tr. 2034). Thus, it is
neither possible nor probable that the effects of the settlement agreement caused Memorial Eye
to shutter its online business, which Memorial Eye had already decided to close more than a year
and a half before it signed the settlement agreement. (CX 9024 (Holbrook, Dep. at 176-177);

CX 326).

645. As Dr. Evans explained: “[t]he fact that Memorial Eye had an average position of {6.0}
on non 1-800 Contacts BKW searches and an average position of {2.1} on 1-800 Contacts
BKW searches suggests that, in the absence of the bidding agreements, other firms would
likely have performed better on 1-800 Contacts BKW searches.” (CX8006 at 100, in
camera (1 218) (Evans Expert Report)).

Response to Finding No. 645:

Complaint Counsel’s Proposed Finding No. 645 is not supported by record evidence,
incomplete and misleading. The fact that Memorial Eye had a higher average position for
searches containing 1-800 Contacts’ trademarks than for other searches simply reflects the fact
that Memorial Eye’s advertisements were assigned a higher AdRank by the Google AdWords

algorithm than other advertisers’ advertisements for searches containing 1-800 Contacts’
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trademarks. (RX 716 at 30). AdRank is assigned based on a variety of factors, including the
advertiser’s “auction-time measurements of expected [click-through rate], ad relevance, landing
page experience, and the expected impact of extensions and other ad formats.” (RX 716 at 1).
Because AdWords takes into account a number of factors other than the bid amount, advertisers
that obtain the top ad positions may not be the highest bidders. (RX 612A, Varian Video, Tr. 9).

Given the dynamic nature of the AdWords algorithms, the quality score for a particular

advertiserwith a partcular o [
B Guda, Tr. 1262).

i. Best Performing Generic Queries

646. For the period from January 1, 2005, through December 31, 2013, the three highest
performing search queries for Memorial Eye in Google AdWords both in terms of
number of conversions and in terms of the number of clicks (other than search terms that
contained a variation of Memorial Eye’s or 1-800 Contacts’ brand names) were

(CX1626, in camera; CX1625, ;

see also CX8012 at 001-004 (11 1-10) (Nguon, Decl.)).

Response to Finding No. 646:

Complaint Counsel’s Proposed Finding No. 646 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
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created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).

The deficiencies in Complaint Counsel’s evidence are particularly acute with respect to
this proposed finding, which makes value judgments (e.g., “highest performing search queries™)
regarding the referenced, unsubstantiated data. Drawing such judgments requires technical
expertise and is the subject of expert opinion. Yet Complaint Counsel do not offer any expert
opinion, or any testimony from any individual with technical expertise, in support of this
proposed finding. To the contrary, Complaint Counsel cite only documents their staff generated

for the purpose of this litigation.

(A)  “Contact Lenses™

647. For the period from January 1, 2005, through December 31, 2013, the search query

“contact lenses” (within the campaign “Campaign #1,” within the Ad Group “Contacts —
Specific Terms”) was the for Memorial Eye in
Gooile AdWords, in terms of number of conversions, and was the

performing search query for Memorial Eye in Google AdWords, in terms of
number of clicks. (CX1626, in camera; CX1625, in camera; see also CX8012 at 001-004
(11 1-10) (Nguon, Decl.)).
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Response to Finding No. 647:

Complaint Counsel’s Proposed Finding No. 647 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel’”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).

The deficiencies in Complaint Counsel’s evidence are particularly acute with respect to
this proposed finding, which makes value judgments (e.q., ‘|| Gz KNG
-”) regarding the referenced, unsubstantiated data. Drawing such judgments requires
technical expertise and is the subject of expert opinion. Yet Complaint Counsel do not offer any

expert opinion, or any testimony from any individual with technical expertise, in support of this
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proposed finding. To the contrary, Complaint Counsel cite only documents their staff generated

for the purpose of this litigation.

(B) “Contacts™

648. For the period from January 1, 2005, through December 31, 2013, the search query
“contacts” was the for Memorial Eye in
Google AdWords, in terms of number of conversions, and was

in terms of number of clicks. (CX1626, in camera; CX1625,

in camera,; see also CX8012 at 001-004 (1 1-10) (Nguon, Decl.)).

Response to Finding No. 648:

Complaint Counsel’s Proposed Finding No. 648 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that

reason, the Court excluded it. (Tr. 1990).
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The deficiencies in Complaint Counsel’s evidence are particularly acute with respect to
this proposed finding, which makes value judgments (e.q., ‘||z KT
-") regarding the referenced, unsubstantiated data. Drawing such judgments requires
technical expertise and is the subject of expert opinion. Yet Complaint Counsel do not offer any
expert opinion, or any testimony from any individual with technical expertise, in support of this
proposed finding. To the contrary, Complaint Counsel cite only documents their staff generated

for the purpose of this litigation.

(C)  *“Contact Lens”

649. For the period from January 1, 2005, through December 31, 2013, the search query
“contact lens” was the for Memorial Eye in
Google AdWords, in terms of number of conversions and was the

in terms of number of clicks. (CX1626, in camera; CX1625,

in camera,; see also CX8012 at 001-004 (1 1-10) (Nguon, Decl.)).

Response to Finding No. 649:

Complaint Counsel’s Proposed Finding No. 649 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel’”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

249



PUBLIC

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).

The deficiencies in Complaint Counsel’s evidence are particularly acute with respect to
this proposed finding, which makes value judgments (e.q., ‘||z KNG
-”) regarding the referenced, unsubstantiated data. Drawing such judgments requires
technical expertise and is the subject of expert opinion. Yet Complaint Counsel do not offer any
expert opinion, or any testimony from any individual with technical expertise, in support of this
proposed finding. To the contrary, Complaint Counsel cite only documents their staff generated

for the purpose of this litigation.

il. “1800contacts”

650. The term “1800contacts” is one of the “1-800 Contacts, Inc.’s Trademark Keywords”
listed in the Memorial Eye Agreement. (CX0326 at 010 (Memorial Eye Agreement,
Exhibit 2)).

Response to Finding No. 650:

Respondent has no specific response to Complaint Counsel’s Proposed Finding No. 650.

651. For the period from January 1, 2005, through December 31, 2013, Memorial Eye
advertisements were served in response to the search query “1800contacts” as a result of
broad match bids on multiple terms including *“contacts” and “contact lenses.” (CX1626;
CX1625; see also CX8012 at 001-004 (11 1-10) (Nguon, Decl.)).

Response to Finding No. 651:

Complaint Counsel’s Proposed Finding No. 651 is not supported by record evidence. At

the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
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documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel’”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).

Complaint Counsel’s Proposed Finding No. 651 is also irrelevant. Whether or not
Memorial Eye benefited from displaying its advertisements in response to searches for 1-800
Contacts’ trademarks is immaterial if such conduct constituted trademark infringement or
dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed consumers. By
displaying irrelevant advertisements to consumers, Memorial Eye increased those consumers’
search costs and reduced the value of the search engine results page. (RX 733 at 27-41).
Moreover, a significant number of such consumers were confused by such advertisements
appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-

34).
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652. For the period from January 1, 2005, through December 31, 2013, the search query
#1800contacts” (based on broad match for the keyword “contacts” alone) was the fourth
highest performing search query for Memorial Eye in Google AdWords, in terms of
conversions, and was the third highest performing search query in terms of number of
clicks. (CX1626; CX1625; see also CX8012 at 001-004 (1 1-10) (Nguon, Decl.)).

Response to Finding No. 652:

Complaint Counsel’s Proposed Finding No. 652 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I (-olorock, Tr. 1965-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).

The deficiencies in Complaint Counsel’s evidence are particularly acute with respect to
this proposed finding, which makes value judgments (e.g., “highest performing search query”)
regarding the referenced, unsubstantiated data. Drawing such judgments requires technical

expertise and is the subject of expert opinion. Yet Complaint Counsel do not offer any expert
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opinion, or any testimony from any individual with technical expertise, in support of this
proposed finding. To the contrary, Complaint Counsel cite only documents their staff generated
for the purpose of this litigation.

Complaint Counsel’s Proposed Finding No. 652 is also irrelevant. Whether or not
Memorial Eye benefited from displaying its advertisements in response to searches for 1-800
Contacts’ trademarks is immaterial if such conduct constituted trademark infringement or
dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed consumers. By
displaying irrelevant advertisements to consumers, Memorial Eye increased those consumers’
search costs and reduced the value of the search engine results page. (RX 733 at 27-41).
Moreover, a significant number of such consumers were confused by such advertisements
appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-
34).

653. Memorial Eye’s average cost per conversion for conversions associated with the search
query “1800contacts” (based on broad match for the keyword “contacts” alone) in
Google AdWords for the period from January 1, 2005, through December 31, 2013, was
$14.88, which is less than the average costs per conversion for conversions associated
with the generic searches “contact lenses” ($18.98), “contacts” ($17.04), or “contact
lens” ($20.60) during the same period. (CX1626; CX1625; see also CX8012 at 001-004
(17 1-10) (Nguon, Decl.)).

Response to Finding No. 653:

Complaint Counsel’s Proposed Finding No. 653 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that

Complaint Counsel cite in support of this proposed finding is a document they generated for the
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specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that

reason, the Court excluded it. (Tr. 1990).

654. Memorial Eye’s average conversion rate in Google AdWords for the search query
*1800contacts” (based on broad match for the keyword “contacts” alone) during the
period from January 1, 2005, through December 31, 2013, was 10.11%, which is greater
than the average conversion rates for the generic search queries “contact lenses” (8.55%),
“contacts” (8.9%), or “contact lens” (7.68%) during the same period. (CX1626; CX1625;
see also CX8012 at 001-004 (111 1-10) (Nguon, Decl.)). Memorial Eye’s average
conversion rate for “1800contacts” (based on broad match for the keyword *“contacts”
alone) was also higher than Memorial Eye’s overall average conversion rate for all search
queries (7.9%) for the same time period. (CX1626; CX1625; see also CX8012 at 001-004
(11 1-10) (Nguon, Decl.)).

Response to Finding No. 654:

Complaint Counsel’s Proposed Finding No. 654 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel’”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the

specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
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Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that

reason, the Court excluded it. (Tr. 1990).

655. Memorial Eye’s click-through rate in Google AdWords for the search query
“1800contacts” (based on broad match for the keyword “contacts” alone) for the period
from January 1, 2005, through December 31, 2013, was 0.98%, which is greater than the
click-through rate for the generic search query “contacts” (0.77%) during the same
period. (CX1626; CX1625; see also CX8012 at 001-004 (1 1-10) (Nguon, Decl.)).

ii. “1800 contacts”

Response to Finding No. 655:

Complaint Counsel’s Proposed Finding No. 655 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel’”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye

authenticating these documents, explaining how the data contained in these documents was
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created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).
656. The term “1800 contacts” is one of the “1-800 Contacts, Inc.’s Trademark Keywords”
listed in the Memorial Eye Agreement. (CX0326 at 010 (Memorial Eye Agreement,
Exhibit 2)).

Response to Finding No. 656:

Respondent has no specific response.

657. For the period from January 1, 2005, through December 31, 2013, the search query “1800
contacts” was the third highest performing search query for Memorial Eye in Google
AdWords, in terms of conversions, and the second highest performing in terms of number
of clicks. (CX1626; CX1625; see also CX8012 at 001-004 (11 1-10) (Nguon, Decl.)).

Response to Finding No. 657:

Complaint Counsel’s Proposed Finding No. 657 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint

Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
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authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).

The deficiencies in Complaint Counsel’s evidence are particularly acute with respect to
this proposed finding, which makes value judgments (e.g., “highest performing search query”)
regarding the referenced, unsubstantiated data. Drawing such judgments requires technical
expertise and is the subject of expert opinion. Yet Complaint Counsel do not offer any expert
opinion, or any testimony from any individual with technical expertise, in support of this
proposed finding. To the contrary, Complaint Counsel cite only documents their staff generated
for the purpose of this litigation.

Complaint Counsel’s Proposed Finding No. 657 is also irrelevant. Whether or not
Memorial Eye benefited from displaying its advertisements in response to searches for 1-800
Contacts’ trademarks is immaterial if such conduct constituted trademark infringement or
dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed consumers. By
displaying irrelevant advertisements to consumers, Memorial Eye increased those consumers’
search costs and reduced the value of the search engine results page. (RX 733 at 27-41).

Moreover, a significant number of such consumers were confused by such advertisements
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appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-

34).

658. Memorial Eye’s average cost per conversion for conversions associated with the search
query “1800 contacts” in Google AdWords for the period from January 1, 2005, through
December 31, 2013, was $18.36, which is less than the average costs per conversion for
conversions associated with the generic searches “contact lenses” ($18.98) or “contact
lens” ($20.60) during the same period. (CX1626; CX1625; see also CX8012 at 001-004
(11 1-10) (Nguon, Decl.)).

Response to Finding No. 658:

Complaint Counsel’s Proposed Finding No. 658 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel’”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that

reason, the Court excluded it. (Tr. 1990).
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Complaint Counsel’s Proposed Finding No. 658 is also irrelevant. Whether or not
Memorial Eye benefited from displaying its advertisements in response to searches for 1-800
Contacts’ trademarks is immaterial if such conduct constituted trademark infringement or
dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed consumers. By
displaying irrelevant advertisements to consumers, Memorial Eye increased those consumers’
search costs and reduced the value of the search engine results page. (RX 733 at 27-41).
Moreover, a significant number of such consumers were confused by such advertisements
appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-
34).

659. Memorial Eye’s average conversion rate in Google AdWords for the search query “1800
contacts” during the period from January 1, 2005, through December 31, 2013, was
10.74%, which is greater than the average conversion rates for the generic search queries
“contact lenses” (8.55%), “contacts” (8.9%), or “contact lens” (7.68%) during the same
period. (CX1626; CX1625; see also CX8012 at 001-004 (11 1-10) (Nguon, Decl.)).
Memorial Eye’s average conversion rate for “1800 contacts” was also higher than
Memorial Eye’s overall average conversion rate for all search queries (7.9%) for the

same time period. (CX1626; CX1625; see also CX8012 at 001-004 (11 1-10) (Nguon,
Decl.)).

Response to Finding No. 659:

Complaint Counsel’s Proposed Finding No. 659 is not supported by record evidence. At
the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint

Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
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authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).

Complaint Counsel’s Proposed Finding No. 659 is also irrelevant. Whether or not
Memorial Eye benefited from displaying its advertisements in response to searches for 1-800
Contacts’ trademarks is immaterial if such conduct constituted trademark infringement or
dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed consumers. By
displaying irrelevant advertisements to consumers, Memorial Eye increased those consumers’
search costs and reduced the value of the search engine results page. (RX 733 at 27-41).
Moreover, a significant number of such consumers were confused by such advertisements
appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-
34).

660. Memorial Eye’s click-through rate in Google AdWords for the search query “1800
contacts” for the period from January 1, 2005, through December 31, 2013, was 1.39%,
which is greater than the click-through rates for the generic search queries “contact
lenses” (1.17%) or “contacts” (0.77%) during the same period. (CX1626; CX1625; see
also CX8012 at 001-004 (11 1-10) (Nguon, Decl.)).

Response to Finding No. 660:

Complaint Counsel’s Proposed Finding No. 660 is not supported by record evidence. At

the hearing in this matter, the Court expressly prohibited Complaint Counsel from relying on the
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documents that they now cite in support of this proposed finding. (Tr. 1989-1990 (excluding
testimony regarding “a document prepared by complaint counsel’”), 1964 (noting irrelevance of
declaration created by Complaint Counsel’s research analyst)). The only evidence that
Complaint Counsel cite in support of this proposed finding is a document they generated for the
specific purpose of this litigation (CX 1626 and 1625) and a declaration from Complaint
Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from Memorial Eye
authenticating these documents, explaining how the data contained in these documents was
created or stored, or explaining the meaning of the various fields of data in these documents.

Indeed, the only witness from Memorial Eye who provided sworn testimony, ||| Gz

I  (Holbrook:, Tr. 1966-1967)

The cited evidence is, therefore, plainly insufficient to support the proposed finding. For that
reason, the Court excluded it. (Tr. 1990).

Complaint Counsel’s Proposed Finding No. 660 is also irrelevant. Whether or not
Memorial Eye benefited from displaying its advertisements in response to searches for 1-800
Contacts’ trademarks is immaterial if such conduct constituted trademark infringement or
dilution. Regardless whether such conduct benefitted Memorial Eye, it harmed consumers. By
displaying irrelevant advertisements to consumers, Memorial Eye increased those consumers’
search costs and reduced the value of the search engine results page. (RX 733 at 27-41).
Moreover, a significant number of such consumers were confused by such advertisements
appearing in response to a search for 1-800 Contacts’ trademarks. (RX 735 at 21; RX 736 at 17-

34).
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C. LensDirect

661.

Response to Finding No. 661:

Complaint Counsel’s Proposed Finding No. 661 is not supported by the cited evidence.
Complaint Counsel cite only to a report of one of their expert witnesses for a factual proposition,
in violation of this Court’s May 16, 2017 Order On Post-Trial Briefs. Complaint Counsel do not
cite any factual evidence or percipient testimony to support this finding. Even the cited portions
of Complaint Counsel’s expert’s report do not support the proposed finding. The cited portion of
Dr. Evans’ report refers, in a footnote, only to unspecified “calculations from 1-800 BKW Data
Set.” (CX 8006 at 61). By Dr. Evans’ own admission, however, the “BKW Data Set” does not
include data regarding the appearance of ads in response to specific search queries. To the
contrary, according to Dr. Evans, the “BKW Data Set” only includes data “by advertiser account
and keyword.” (CX 8006 at 54). Thus, it is not possible to draw any conclusions from the cited
evidence about LensDirect’s advertisements appearing, or not appearing, in response to specific

search queries.

662.

(CX8006

at 061 ( 132) (Evans Expert Report)).

Response to Finding No. 662:

Complaint Counsel’s Proposed Finding No. 662 is not supported by the cited evidence.
Complaint Counsel cite only to a report of one of their expert witnesses for a factual proposition,
in violation of this Court’s May 16, 2017 Order On Post-Trial Briefs. Complaint Counsel do not
cite any factual evidence or percipient testimony to support this finding. Even the cited portions
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of Complaint Counsel’s expert’s report do not support the proposed finding. The cited portion of
Dr. Evans’ report refers, in a footnote, only to unspecified “calculations from 1-800 BKW Data
Set.” (CX 8006 at 61). By Dr. Evans’ own admission, however, the “BKW Data Set” does not
include data regarding the appearance of ads in response to specific search queries. To the
contrary, according to Dr. Evans, the “BKW Data Set” only includes data “by advertiser account
and keyword.” (CX 8006 at 54). Thus, it is not possible to draw any conclusions from the cited
evidence about LensDirect’s advertisements appearing, or not appearing, in response to specific

search queries.

663.

(CX8006 at 061 (Y 132) (Evans Expert Report)).

Response to Finding No. 663:

Complaint Counsel’s Proposed Finding No. 663 is not supported by the cited evidence.
Complaint Counsel cite only to a report of one of their expert witnesses for a factual proposition,
in violation of this Court’s May 16, 2017 Order On Post-Trial Briefs. Complaint Counsel do not
cite any factual evidence or percipient testimony to support this finding. Even the cited portions
of Complaint Counsel’s expert’s report do not support the proposed finding. The cited portion of
Dr. Evans’ report refers, in a footnote, only to unspecified “calculations from 1-800 BKW Data
Set.” (CX 8006 at 61). By Dr. Evans’ own admission, however, the “BKW Data Set” does not
include data regarding the appearance of ads in response to specific search queries. To the
contrary, according to Dr. Evans, the “BKW Data Set” only includes data “by advertiser account
and keyword.” (CX 8006 at 54). Thus, it is not possible to draw any conclusions from the cited
evidence about LensDirect’s advertisements appearing, or not appearing, in response to specific

search queries.
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664.

(CX8006 at 061 (Y 132) (Evans Expert Report)).

Response to Finding No. 664:

Complaint Counsel’s Proposed Finding No. 664 is not supported by the cited evidence.
Complaint Counsel cite only to a report of one of their expert witnesses for a factual proposition,
in violation of this Court’s May 16, 2017 Order On Post-Trial Briefs. Complaint Counsel do not
cite any factual evidence or percipient testimony to support this finding. Even the cited portions
of Complaint Counsel’s expert’s report do not support the proposed finding. The cited portion of
Dr. Evans’ report refers, in a footnote, only to unspecified “calculations from 1-800 BKW Data
Set.” (CX 8006 at 61). By Dr. Evans’ own admission, however, the “BKW Data Set” does not
include data regarding the appearance of ads in response to specific search queries. To the
contrary, according to Dr. Evans, the “BKW Data Set” only includes data “by advertiser account
and keyword.” (CX 8006 at 54). Thus, it is not possible to draw any conclusions from the cited
evidence about LensDirect’s advertisements appearing, or not appearing, in response to specific

search queries.

665. LensDirect “find[s] great value in bidding on ‘1-800 Contacts.”” (Alovis, Tr. 1014).

Response to Finding No. 665:

Complaint Counsel’s Proposed Finding No. 665 is vague, inaccurate, incomplete, and
misleading. As an initial matter, it is unclear what “great value” means in this context.
Moreover, the proposed finding is unsupported by the record evidence. Ryan Alovis testified
that it was not profitable for LensDirect to bid on keywords that contained 1-800 Contacts’

trademarks. (Alovis, Tr. 1018-1019; CX 9023 (Alovis, Dep. at 129)). For 2017, LensDirect’s
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target cost per conversion for paid search advertising is $20 to $25. (Alovis, Tr. 1043). Yet,
LensDirect’s average cost per conversion for the phrase “1800Contacts” is $45.07. (Alovis, Tr.
1043-1044). And LensDirect’s average cost per conversion for the phrase “1800 contacts” is
$45.26. (Alovis, Tr. 1044). Mr. Alovis confirmed that both of these amounts are nearly double
LensDirect’s 2017 target customer acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis
confirmed that the average cost per conversion for each of the most popular 1-800 Contacts
trademarked keywords bid on by LensDirect was nearly double LensDirect’s 2017 target
customer acquisition cost. (Alovis, Tr. 1044). Mr. Alovis also testified that very few customers
who searched for 1-800 Contacts were attempting to navigate to LensDirect’s website. (Alvois,
Tr. 1042.) Moreover, notwithstanding the fact that LensDirect was never subject to any
restrictions on displaying advertisements in response to searches for 1-800 Contacts, LensDirect

has never been profitable. (CX 9023 (Alovis, Dep. at 28); Alovis, Tr. 1018-1021).

666. LensDirect “would not bid” on 1-800 Contacts related keywords in search advertising
auctions if doing so amounted to a waste of money. (Alovis, Tr. 1015).

Response to Finding No. 666:

Complaint Counsel’s Proposed Finding No. 666 is inaccurate, incomplete, and
misleading. The cited testimony is unreliable and lacks foundation because Mr. Alovis testified
that he is “not involved in the paid search aspect of the company (CX 9023 (Alovis, Dep. at 80))
and that he does not “create the strategies” for the company’s paid search advertising (CX 9023
(Alovis, Dep. at 60, 116)). Moreover, Mr. Alovis testified that it was not profitable for
LensDirect to bid on keywords that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-
1019; CX 9023 (Alovis, Dep. at 129)). For 2017, LensDirect’s target cost per conversion for
paid search advertising is $20 to $25. (Alovis, Tr. 1043). Yet, LensDirect’s average cost per

conversion for the phrase “1800Contacts” was $45.07. (Alovis, Tr. 1043-1044). And
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LensDirect’s average cost per conversion for the phrase “1800 contacts” was $45.26. (Alovis,
Tr. 1044). Mr. Alovis confirmed that both of these amounts are nearly double LensDirect’s 2017
target customer acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis confirmed that the
average cost per conversion for each of the most popular 1-800 Contacts trademarked keywords
bid on by LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost.
(Alovis, Tr. 1044). Mr. Alovis also testified that very few customers who searched for 1-800
Contacts were attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.) Moreover,
notwithstanding the fact that LensDirect was never subject to any restrictions on displaying
advertisements in response to searches for 1-800 Contacts, LensDirect has never been profitable.
(CX 9023 (Alovis, Dep. at 28); Alovis, Tr. 1018-1021).

667. During Mr. Alovis’ time as CEO of LensDirect, LensDirect’s bidding on 1-800 Contacts

tle(;;nlls) “absolutely” drove a significant amount of business for LensDirect.” (Alovis, Tr.

Response to Finding No. 667:

Complaint Counsel’s Proposed Finding No. 667 is inaccurate, incomplete, and
misleading. The cited testimony is unreliable and lacks foundation because Mr. Alovis testified
that he is “not involved in the paid search aspect of the company (CX 9023 (Alovis, Dep. at 80))
and that he does not “create the strategies” for the company’s paid search advertising (CX 9023
(Alovis, Dep. at 60, 116)). Moreover, Mr. Alovis testified that it was not profitable for
LensDirect to bid on keywords that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-
1019; CX 9023 (Alovis, Dep. at 129)). For 2017, LensDirect’s target cost per conversion for
paid search advertising is $20 to $25. (Alovis, Tr. 1043). Yet, LensDirect’s average cost per
conversion for the phrase “1800Contacts” is $45.07. (Alovis, Tr. 1043-1044). And

LensDirect’s average cost per conversion for the phrase “1800 contacts” is $45.26. (Alovis, Tr.
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1044). Mr. Alovis confirmed that both of these amounts are nearly double LensDirect’s 2017
target customer acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis confirmed that the
average cost per conversion for each of the most popular 1-800 Contacts trademarked keywords
bid on by LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost.
(Alovis, Tr. 1044). Mr. Alovis also testified that very few customers who searched for 1-800
Contacts were attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.) Moreover,
notwithstanding the fact that LensDirect was never subject to any restrictions on displaying
advertisements in response to searches for 1-800 Contacts, LensDirect has never been profitable.

(CX 9023 (Alovis, Dep. at 28); Alovis, Tr. 1018-1021).

668. The large “volume” of searches for 1-800 Contacts related terms—that is, the fact that
“[a] lot of people were searching for” such terms—is one reason LensDirect began to bid
on those terms. (CX9023 (Alovis, Dep. at 121); see also Alovis, Tr. 1006; see also
Alovis, Tr. 1014 (testifying that one reason LensDirect finds “great value” in bidding on
*1-800 Contacts’ is that “[a] a lot of people search for “1-800 Contacts.’”)).

Response to Finding No. 668:

Respondent has no specific response.

669. LensDirect’s CEO further testified that the volume of searches for 1-800 Contacts related
terms made bidding on those terms attractive because “[w]e figured we offered a better
solution” for customers “and we should go where there are other people.” (CX9023
(Alovis, Dep. at 122)).

Response to Finding No. 669:

Complaint Counsel’s Proposed Finding No. 669 is inaccurate, incomplete, and
misleading. The cited testimony is unreliable and lacks foundation because Mr. Alovis testified
that he is “not involved in the paid search aspect of the company (CX 9023 (Alovis, Dep. at 80))
and that he does not “create the strategies” for the company’s paid search advertising (CX 9023

(Alovis, Dep. at 60, 116)). Moreover, Mr. Alovis testified that it was not profitable for
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LensDirect to bid on keywords that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-
1019; CX 9023 (Alovis, Dep. at 129)). For 2017, LensDirect’s target cost per conversion for
paid search advertising is $20 to $25. (Alovis, Tr. 1043). Yet, LensDirect’s average cost per
conversion for the phrase “1800Contacts” is $45.07. (Alovis, Tr. 1043-1044). And
LensDirect’s average cost per conversion for the phrase “1800 contacts” is $45.26. (Alovis, Tr.
1044). Mr. Alovis confirmed that both of these amounts are nearly double LensDirect’s 2017
target customer acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis confirmed that the
average cost per conversion for each of the most popular 1-800 Contacts trademarked keywords
bid on by LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost.
(Alovis, Tr. 1044). Mr. Alovis also testified that very few customers who searched for 1-800
Contacts were attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.) Moreover,
notwithstanding the fact that LensDirect was never subject to any restrictions on displaying
advertisements in response to searches for 1-800 Contacts, LensDirect has never been profitable.

(CX 9023 (Alovis, Dep. at 28); Alovis, Tr. 1018-1021).
670. The volume of searches for 1-800 Contacts and LensDirect’s ability to offer customers a
“better” offering is why LensDirect bids on 1-800 Contacts related terms. (CX9023
(Alovis, Dep. at 122)).

Response to Finding No. 670:

Complaint Counsel’s Proposed Finding No. 670 is inaccurate, incomplete, and
misleading. The cited testimony is unreliable and lacks foundation because Mr. Alovis testified
that he is “not involved in the paid search aspect of the company (CX 9023 (Alovis, Dep. at 80))
and that he does not “create the strategies” for the company’s paid search advertising (CX 9023
(Alovis, Dep. at 60, 116)). Moreover, Mr. Alovis testified that it was not profitable for

LensDirect to bid on keywords that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-
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1019; CX 9023 (Alovis, Dep. at 129)). For 2017, LensDirect’s target cost per conversion for
paid search advertising is $20 to $25. (Alovis, Tr. 1043). Yet, LensDirect’s average cost per
conversion for the phrase “1800Contacts” is $45.07. (Alovis, Tr. 1043-1044). And
LensDirect’s average cost per conversion for the phrase “1800 contacts” is $45.26. (Alovis, Tr.
1044). Mr. Alovis confirmed that both of these amounts are nearly double LensDirect’s 2017
target customer acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis confirmed that the
average cost per conversion for each of the most popular 1-800 Contacts trademarked keywords
bid on by LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost.
(Alovis, Tr. 1044). Mr. Alovis also testified that very few customers who searched for 1-800
Contacts were attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.) Moreover,
notwithstanding the fact that LensDirect was never subject to any restrictions on displaying
advertisements in response to searches for 1-800 Contacts, LensDirect has never been profitable.

(CX 9023 (Alovis, Dep. at 28); Alovis, Tr. 1018-1021).
671. LensDirect’s CEO testified that he believes the message “Same Contacts, Better Prices”
is “[a]bsolutely” an appealing message to a consumer who searched for “1-800

Contacts.” (Alovis, Tr. 993-994).

Response to Finding No. 671:

Complaint Counsel’s Proposed Finding No. 671 is inaccurate, incomplete, and
misleading. The cited testimony is unreliable and lacks foundation because Mr. Alovis testified
that he is “not involved in the paid search aspect of the company (CX 9023 (Alovis, Dep. at 80))
and that he does not “create the strategies” for the company’s paid search advertising (CX 9023
(Alovis, Dep. at 60, 116)). Moreover, Mr. Alovis testified that it was not profitable for
LensDirect to bid on keywords that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-

1019; CX 9023 (Alovis, Dep. at 129)). For 2017, LensDirect’s target cost per conversion for
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paid search advertising is $20 to $25. (Alovis, Tr. 1043). Yet, LensDirect’s average cost per
conversion for the phrase “1800Contacts” is $45.07. (Alovis, Tr. 1043-1044). And
LensDirect’s average cost per conversion for the phrase “1800 contacts” is $45.26. (Alovis, Tr.
1044). Mr. Alovis confirmed that both of these amounts are nearly double LensDirect’s 2017
target customer acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis confirmed that the
average cost per conversion for each of the most popular 1-800 Contacts trademarked keywords
bid on by LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost.
(Alovis, Tr. 1044). Mr. Alovis also testified that very few customers who searched for 1-800
Contacts were attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.) Moreover,
notwithstanding the fact that LensDirect was never subject to any restrictions on displaying
advertisements in response to searches for 1-800 Contacts, LensDirect has never been profitable.

(CX 9023 (Alovis, Dep. at 28); Alovis, Tr. 1018-1021).

672. LensDirect’s CEO testified that it makes business sense for LensDirect to show
advertisements in response to a search for “1800contacts” because “[a] lot of people
search for “1800contacts’ and we want to be there when they do. . . . We hope to get
those interested people to become customers of LensDirect because we believe we’re
offering . . . a better price for the same product.” (Alovis, Tr. 1006).

Response to Finding No. 672:

Complaint Counsel’s Proposed Finding No. 672 is inaccurate, incomplete, and
misleading. The cited testimony is unreliable and lacks foundation because Mr. Alovis testified
that he is “not involved in the paid search aspect of the company (CX 9023 (Alovis, Dep. at 80))
and that he does not “create the strategies” for the company’s paid search advertising (CX 9023
(Alovis, Dep. at 60, 116)). Moreover, Mr. Alovis testified that it was not profitable for
LensDirect to bid on keywords that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-

1019; CX 9023 (Alovis, Dep. at 129)). For 2017, LensDirect’s target cost per conversion for
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paid search advertising is $20 to $25. (Alovis, Tr. 1043). Yet, LensDirect’s average cost per
conversion for the phrase “1800Contacts” is $45.07. (Alovis, Tr. 1043-1044). And
LensDirect’s average cost per conversion for the phrase “1800 contacts” is $45.26. (Alovis, Tr.
1044). Mr. Alovis confirmed that both of these amounts are nearly double LensDirect’s 2017
target customer acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis confirmed that the
average cost per conversion for each of the most popular 1-800 Contacts trademarked keywords
bid on by LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost.
(Alovis, Tr. 1044). Mr. Alovis also testified that very few customers who searched for 1-800
Contacts were attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.) Moreover,
notwithstanding the fact that LensDirect was never subject to any restrictions on displaying
advertisements in response to searches for 1-800 Contacts, LensDirect has never been profitable.

(CX 9023 (Alovis, Dep. at 28); Alovis, Tr. 1018-1021).

673. LensDirect has no plans to stop using 1-800 Contacts terms as search advertising
keywords. (Alovis, Tr. 1015-1016 (“Q. Sitting here today, do you think LensDirect will
continue to use 1-800 Contacts terms as search advertising keywords? A. God willing, we
will. Q. Have you discussed any plans with your marketing team to stop using 1-800
Contacts terms a search advertising keywords? A. | have not and | hope | don’t have to
ever have that conversation.”)).

Response to Finding No. 673:

Complaint Counsel’s Proposed Finding No. 673 is inaccurate, incomplete, and
misleading. The cited testimony is unreliable and lacks foundation because Mr. Alovis testified
that he is “not involved in the paid search aspect of the company (CX 9023 (Alovis, Dep. at 80))
and that he does not “create the strategies” for the company’s paid search advertising (CX 9023
(Alovis, Dep. at 60, 116)). Moreover, Mr. Alovis testified that it was not profitable for
LensDirect to bid on keywords that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-

1019; CX 9023 (Alovis, Dep. at 129)). For 2017, LensDirect’s target cost per conversion for

271



PUBLIC

paid search advertising is $20 to $25. (Alovis, Tr. 1043). Yet, LensDirect’s average cost per
conversion for the phrase “1800Contacts” is $45.07. (Alovis, Tr. 1043-1044). And
LensDirect’s average cost per conversion for the phrase “1800 contacts” is $45.26. (Alovis, Tr.
1044). Mr. Alovis confirmed that both of these amounts are nearly double LensDirect’s 2017
target customer acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis confirmed that the
average cost per conversion for each of the most popular 1-800 Contacts trademarked keywords
bid on by LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost.
(Alovis, Tr. 1044). Mr. Alovis also testified that very few customers who searched for 1-800
Contacts were attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.) Moreover,
notwithstanding the fact that LensDirect was never subject to any restrictions on displaying
advertisements in response to searches for 1-800 Contacts, LensDirect has never been profitable.

(CX 9023 (Alovis, Dep. at 28); Alovis, Tr. 1018-1021).

674. In the year 2016, terms related to 1-800 Contacts generated revenue for LensDirect.
(CX9023 (Alovis Dep. at 128)).

Response to Finding No. 674:

Complaint Counsel’s Proposed Finding No. 674 is inaccurate, incomplete, and
misleading. Ryan Alovis testified that it was not profitable for LensDirect to bid on keywords
that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-1019; CX 9023 (Alovis, Dep. at
129)). Indeed, Mr. Alovis confirmed that the average cost per conversion for each of the most
popular 1-800 Contacts trademarked keywords bid on by LensDirect was nearly double
LensDirect’s 2017 target customer acquisition cost. (Alovis, Tr. 1044). Mr. Alovis also testified
that very few customers who searched for 1-800 Contacts were attempting to navigate to
LensDirect’s website. (Alvois, Tr. 1042.) Moreover, notwithstanding the fact that LensDirect

was never subject to any restrictions on displaying advertisements in response to searches for 1-
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800 Contacts, LensDirect has never been profitable. (CX 9023 (Alovis, Dep. at 28); Alovis, Tr.

1018-1021).

675. In the year 2016, terms related to 1-800 Contacts had high conversion rates for
LensDirect. (CX9023 (Alovis Dep. at 128)).

Response to Finding No. 675:

Complaint Counsel’s Proposed Finding No. 675 is inaccurate, incomplete, and
misleading. As an initial matter, it is not apparent what “high conversion rates” means in this
context. Ryan Alovis testified that it was not profitable for LensDirect to bid on keywords that
contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-1019; CX 9023 (Alovis, Dep. at 129)).
Indeed, Mr. Alovis confirmed that the average cost per conversion for each of the most popular
1-800 Contacts trademarked keywords bid on by LensDirect was nearly double LensDirect’s
2017 target customer acquisition cost. (Alovis, Tr. 1044). Moreover, LensDirect’s conversion
rate for the search term “LensDirect” was nearly double its conversion rate for the search term
“1800contacts.” (CX 1640.) Mr. Alovis also testified that very few customers who searched for

1-800 Contacts were attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.)

676. LensDirect’s marketing personnel reported to LensDirect’s CEO Mr. Alovis that in the
year 2016, the keyword “1 800 contacts” and other terms related to 1-800 Contacts were
“performing well,” meaning that they had high conversion rates and brought in revenue
for LensDirect. (CX9023 (Alovis Dep. at 128)).

Response to Finding No. 676:

Complaint Counsel’s Proposed Finding No. 676 is inaccurate, incomplete, and
misleading. As an initial matter, it is not apparent what “performing well” and “high conversion
rates” means in this context. The cited testimony is unreliable and lacks foundation because
Mr. Alovis testified that he is “not involved in the paid search aspect of the company (CX 9023
(Alovis, Dep. at 80)) and that he does not “create the strategies” for the company’s paid search
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advertising (CX 9023 (Alovis, Dep. at 60, 116)). Moreover, Mr. Alovis testified that it was not
profitable for LensDirect to bid on keywords that contained 1-800 Contacts’ trademarks.
(Alovis, Tr. 1018-1019; CX 9023 (Alovis, Dep. at 129)). Indeed, Mr. Alovis confirmed that the
average cost per conversion for each of the most popular 1-800 Contacts trademarked keywords
bid on by LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost.
(Alovis, Tr. 1044). Moreover, LensDirect’s conversion rate for the search term “LensDirect”
was nearly double its conversion rate for the search term “1800contacts,” meaning that the
conversion rate for “1800contacts” was not high relative to the conversion rate for “LensDirect.”
(CX'1640.) Mr. Alovis also testified that very few customers who searched for 1-800 Contacts

were attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.)

677. In order to measure the importance of a marketing strategy, LensDirect evaluates
“[o]verall conversions,” meaning “how many sales we actually got from a specific
keyword, and what that cost per acquisition was.” Specifically, “[i]f it was a low cost per
acquisition, [and] we got a lot of conversions, we’re very happy.” (Alovis, Tr. 1014).

Response to Finding No. 677:

Complaint Counsel’s Proposed Finding No. 677 is inaccurate, incomplete, and
misleading. In this context, the phrase “importance of a marketing strategy” is ambiguous; that
phrase was never used by Ryan Alovis or any other witness for LensDirect. The cited testimony
is unreliable and lacks foundation because Mr. Alovis testified that he is “not involved in the
paid search aspect of the company (CX 9023 (Alovis, Dep. at 80)) and that he does not “create
the strategies” for the company’s paid search advertising (CX 9023 (Alovis, Dep. at 60, 116)).
Moreover, Mr. Alovis testified that it was not profitable for LensDirect to bid on keywords that
contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-1019; CX 9023 (Alovis, Dep. at 129)).
For 2017, LensDirect’s target cost per conversion for paid search advertising is $20 to $25.

(Alovis, Tr. 1043). Yet, LensDirect’s average cost per conversion for the phrase “1800Contacts”
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is $45.07. (Alovis, Tr. 1043-1044). And LensDirect’s average cost per conversion for the
phrase “1800 contacts” is $45.26. (Alovis, Tr. 1044). Mr. Alovis confirmed that both of these
amounts are nearly double LensDirect’s 2017 target customer acquisition cost. (Alovis, Tr.
1044). Indeed, Mr. Alovis confirmed that the average cost per conversion for each of the most
popular 1-800 Contacts trademarked keywords bid on by LensDirect was nearly double
LensDirect’s 2017 target customer acquisition cost. (Alovis, Tr. 1044). Mr. Alovis also testified
that very few customers who searched for 1-800 Contacts were attempting to navigate to
LensDirect’s website. (Alvois, Tr. 1042.) Moreover, notwithstanding the fact that LensDirect
was never subject to any restrictions on displaying advertisements in response to searches for 1-
800 Contacts, LensDirect has never been profitable. (CX 9023 (Alovis, Dep. at 28); Alovis, Tr.

1018-1021).

678. The cost per conversion figures reported in LensDirect’s AdWords account (including in,
for example, the document bearing the exhibit number CX1641) represent LensDirect’s
cost per acquisition, that is, the “[c]ost for a new customer.” (Alovis, Tr. 1004-1005 (*Q.
And what does the abbreviation *Cost/conv.” Refer to? A. That’s really a cost per
acquisition. Q. An so it’s — does ‘conv.” Mean conversion here? A. Yes. Cost per
conversion. Cost for a new customer. Q. Do you think of those two terms
interchangeably? A. Definitely. Same thing.”)).

Response to Finding No. 678:

Respondent has no specific response.

679. In terms of overall conversions, bidding on 1-800 Contacts terms has been a successful
strategy for LensDirect. (Alovis, Tr. 1014).

Response to Finding No. 679:

Complaint Counsel’s Proposed Finding No. 679 is inaccurate, incomplete, and
misleading. As an initial matter, the use of the term “successful” in this context is ambiguous.

The cited testimony is unreliable and lacks foundation because Mr. Alovis testified that he is
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“not involved in the paid search aspect of the company (CX 9023 (Alovis, Dep. at 80)) and that
he does not “create the strategies” for the company’s paid search advertising (CX 9023 (Alovis,
Dep. at 60, 116)). Moreover, Mr. Alovis testified that it was not profitable for LensDirect to bid
on keywords that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-1019; CX 9023
(Alovis, Dep. at 129)). For 2017, LensDirect’s target cost per conversion for paid search
advertising is $20 to $25. (Alovis, Tr. 1043). Yet, LensDirect’s average cost per conversion for
the phrase “1800Contacts” is $45.07. (Alovis, Tr. 1043-1044). And LensDirect’s average cost
per conversion for the phrase “1800 contacts” is $45.26. (Alovis, Tr. 1044). Mr. Alovis
confirmed that both of these amounts are nearly double LensDirect’s 2017 target customer
acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis confirmed that the average cost per
conversion for each of the most popular 1-800 Contacts trademarked keywords bid on by
LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost. (Alovis, Tr.
1044). Mr. Alovis also testified that very few customers who searched for 1-800 Contacts were
attempting to navigate to LensDirect’s website. (Alvois, Tr. 1042.) Moreover, notwithstanding
the fact that LensDirect was never subject to any restrictions on displaying advertisements in
response to searches for 1-800 Contacts, LensDirect has never been profitable. (CX 9023

(Alovis, Dep. at 28); Alovis, Tr. 1018-1021).

680. For the period from January 1, 2010, through December 31, 2016, four of the ten search
queries responsible for LensDirect’s largest number of conversions through Google
AdWords were search queries that contained 1-800 Contact’s name or a variation thereof.
(CX1641; CX8012 at 001-002, 010 (11 1-6, 25-26) (Nguon, Decl)).

Response to Finding No. 680:

Complaint Counsel’s Proposed Finding No. 680 is not supported by record evidence.
The only evidence that Complaint Counsel cite in support of this proposed finding is a document

they generated for the specific purpose of this litigation (CX 1641) and a declaration from
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Complaint Counsel’s “research analyst” (CX 8012). There is no evidence or testimony from
LensDirect authenticating these documents, explaining how the data contained in these
documents was created or stored, or explaining the meaning of the various fields of data in these
documents. The cited evidence is, therefore, plainly insufficient to support the proposed finding.
Indeed, at the hearing in this matter, the Court expressly prohibited Complaint Counsel from
relying on nearly identical evidence and declarations that were generated by Complaint Counsel
for the purpose of this litigation. (Tr. 1989-1990 (excluding testimony regarding “a document
prepared by complaint counsel”), 1964 (noting irrelevance of declaration created by Complaint
Counsel’s research analyst)). The cited documents are nearly identical to the evidence the Court
already excluded.

Moreover, Complaint Counsel’s Proposed Finding No. 680 is incomplete and misleading.
The cited evidence reflects the fact that the cost per conversion for 1-800 Contacts’ trademark
keywords is dramatically higher than other keywords bid on by LensDirect. (CX 1641). Thisis
confirmed by record testimony. Ryan Alovis testified that it was not profitable for LensDirect to
bid on keywords that contained 1-800 Contacts’ trademarks. (Alovis, Tr. 1018-1019; CX 9023
(Alovis, Dep. at 129)). For 2017, LensDirect’s target cost per conversion for paid search
advertising is $20 to $25. (Alovis, Tr. 1043). Yet, LensDirect’s average cost per conversion for
the phrase “1800Contacts” is $45.07. (Alovis, Tr. 1043-1044). And LensDirect’s average cost
per conversion for the phrase “1800 contacts” is $45.26. (Alovis, Tr. 1044). Mr. Alovis
confirmed that both of these amounts are nearly double LensDirect’s 2017 target customer
acquisition cost. (Alovis, Tr. 1044). Indeed, Mr. Alovis confirmed that the average cost per
conversion for each of the most popular 1-800 Contacts trademarked keywords bid on by

LensDirect was nearly double LensDirect’s 2017 target customer acquisition cost. (Alovis, Tr.
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1044). Mr. Alovis also testified that very few customers who searche