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 Imad D. Abyad
Office of the General Counsel

Phone: (202) 326-3579
Email: iabyad@ftc.gov

March 6, 2020

The Honorable Catherine O'Hagan Wolfe
Clerk of the Court
United States Court of Appeals for
the Second Circuit

Thurgood Marshall United States Courthouse
40 Foley Square
New York, NY 10007

Re: 1-800 Contacts, Inc. v. Federal Trade Commission, No. 18-3848

Dear Ms. O’Hagan Wolfe:

At yesterday’s argument in the above-referenced case, the Court asked (at 40:45-41:15 of the 
audio recording) for citations to the record to support the proposition that 1-800 Contacts’ rivals 
would have accepted a less restrictive means of protecting 1-800 Contacts’ trademarks. We 
provide below the answer to the Court’s inquiry.

The evidence shows that some competitors used the very type of less restrictive, comparative
advertisements about which the Court inquired—but 1-800 challenged those ads anyway. For 
example, Lens Discounters ran an ad stating “We will beat all 1800 and Direct mail order prices. 
Try us today!”—prompting a cease-and-desist letter from 1-800. CX8003_011-13. See also
CX8014_004 ¶10 [A2515] (FTC Expert, Prof. Tushnet, noting another comparative ad from 
Lens Discounters—“We’ll beat all 1800 and web prices”—that was challenged by 1-800).

1-800’s rivals also testified that 1-800 presented them with “take it or leave it” settlement
agreements that included the negative keyword requirement and left no room for negotiation. 
Memorial Eye testified, for example, that it was “forced into this. * * * we did go through the 
procedural negotiation things, but we didn’t have much of a choice.” CX9024_018 at 65-66. AC 
Lens testified similarly that 1-800’s settlement offer was “take it or leave it,” and that AC Lens 
only accepted because it was “a small company being told by a larger company sign this or 
you’re going to be faced with a very expensive and time-consuming lawsuit. So I signed it.”
CX9003_029 at 109-111. See also CX0142_003 (Vision Direct’s letter to 1-800 raising antitrust 
concerns about the negative-keywords restriction that 1-800 demanded).

Because some of the materials cited above are not in the joint appendix, we have attached 
them hereto.
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Should you have any questions or need further information, please contact me at your earliest 
convenience. Thank you for your time and consideration in this matter.

Sincerely,

/s/ Imad Abyad
Imad D. Abyad
Counsel for
Federal Trade Commission

—attachment

cc: Counsel of Record (via CM/ECF)
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LDV_0001284

CX8003-011CONFIDENTIAL- FTC Docket No. 9372
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LDV_0001285

CX8003-012CONFIDENTIAL- FTC Docket No. 9372
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LDV_0001286

CX8003-013CONFIDENTIAL- FTC Docket No. 9372
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Holbrook - Confidential
1-800 Contacts 1/12/2017

(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.

17 (Pages 65 to 68)

65

1 13 or 14 other lawsuits, yes.
2     Q.   And were you aware of any other settlement
3 agreements or other agreements?
4     A.   Yes.  I was aware that many of those had been
5 settled.
6     Q.   Did that knowledge have any impact on your
7 decision-making regarding your lawsuit, your eventual
8 settlement?
9     A.   Yeah.  It had some impact on that definitely.

10     Q.   How so?
11     A.   Well, it appeared to me that the only way we
12 were going to ever put this thing to rest was going to
13 have to involve some kind of settlement because of that.
14     Q.   Did Memorial Eye have the opportunity to
15 negotiate the settlement agreement with 1-800 Contacts?
16     A.   I guess technically, yes.  We negotiated it
17 with them.
18     Q.   And when you say "technically," what do you
19 mean by that?
20     A.   Well, we were -- as far as I'm concerned, we
21 were forced into this.  I mean, we just didn't -- you
22 know, we did our best to fight this thing; but we were
23 forced into it.  We were harmed by it.  We didn't get
24 anything out of it.  From my perspective we were a
25 victim in this whole situation.

66

1               So we did go through the procedural
2 negotiation things, but we didn't have much of a choice.
3 We were forced into it.
4     Q.   Let's turn to the second and third pages of
5 this settlement agreement, first the page ending in the
6 Bates No. ME1102 at the very bottom.  I'm going to draw
7 your attention to paragraph 3 which is titled
8 Obligations and Prohibited Acts.  The first sentence as
9 well as legalese that says the parties agree.  It

10 continues on the next page and there is an A and B.
11               The parties agree to -- I'll just read it
12 -- "refrain from purchasing or using any of the terms
13 the other party has listed in Exhibit 2 as triggering
14 keywords in any Internet search engine advertising
15 campaign" and, B, "implement all of the terms the other
16 party has listed in Exhibit 2 as negative keywords in
17 all Internet search engine advertising campaigns with
18 respect to those Internet search engines that allow the
19 implementation of negative keywords by the party."
20               As far as these provisions of the
21 agreement, was this up for negotiation?
22               MR. BRIERS:  Object to form.
23     A.   From my perspective, no.  No, it wasn't.
24     Q.   (By Ms. Clair)  Another way of asking that
25 might be to say:  In the course of these negotiations
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1 was 1-800 Contacts open to any kind of settlement that
2 didn't include these provisions?
3     A.   No, no.  I mean, again, my opinion, my
4 perspective, no, it wasn't.  They had requested these
5 provisions basically from the very first letter they
6 sent us and all the letters following that, in the
7 initial drafts of this settlement and through all the
8 negotiations.
9     Q.   So after Memorial Eye signed this agreement,

10 did Memorial Eye go on to implement the terms that 1-800
11 requested as negative keywords in its search advertising
12 campaigns for its online business?
13     A.   Yes, we did.
14     Q.   And you referred earlier to the concept of
15 broad match.  Are you familiar with the concepts of
16 exact match and phrase match in a general sense?
17     A.   In a general sense, yes.
18     Q.   And as far as negative keywords, are you
19 familiar with the options of entering a negative keyword
20 as an exact or phrase or broad match?
21     A.   Yes.
22     Q.   Okay.  Did you enter the negative keywords that
23 1-800 requested, did you enter any of them in a broad
24 match fashion?
25     A.   Me personally, I did not enter any of them.
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1 But I know they were entered in a broad match fashion,
2 yes.
3     Q.   What is your understanding of the effect of
4 doing that?
5     A.   My understanding is that -- well, the -- when
6 somebody is searching for contacts online, they put in a
7 name, you know, information into the search bar.  And
8 the AdWords Google algorithms will determine ads that
9 are relevant to that information that they've typed in.

10               And the broad match will include any ads
11 that may seem relevant that have that term or variety of
12 that term in it.  So a lot of different types of ads
13 basically.  I know that's not very succinct.
14     Q.   As far as your understanding of how Memorial
15 Eye implemented the negative keywords required by this
16 agreement, were they implemented so as to prevent a
17 Memorial Eye ad from appearing in response to a search
18 query that contained 1-800 Contacts even if it also
19 contained other terms?
20               MR. HONG:  Objection, form.
21     A.   Yes, they were.
22     Q.   (By Ms. Clair)  Other than the short period
23 between -- weeks and months you testified to earlier
24 when Memorial Eye implemented 1-800's terms with
25 negative keywords early on, before this 2013 agreement

CX9024-018
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Case 18-3848, Document 208, 03/06/2020, 2796403, Page7 of 11



28 (Pages 109 to 112)

109

1 1-800 Contacts and AC Lens from March 2010.       
2      Q     If you turn to Page 7 of the
3 agreement, there's a signature line that says
4 "Arlington Contact Lens Services, Inc.", and it
5 says by, is that your signature?
6      A     It is.                                 
7      Q     And the date you signed it is March 9, 
8 2010?
9      A     It is.                                 

10      Q     Why did you enter into this settlement 
11 agreement?
12      A     1-800 Contacts had filed a complaint   
13 against us and indicated that they would serve    
14 the complaint I guess is how it works if we did   
15 not sign the agreement.  I engaged local counsel, 
16 and he said to me there is no certainty as to who 
17 would win this case if you fought it, but it is   
18 certain that you would spend well over $100,000   
19 and spend a significant amount of time in the     
20 state of Utah if you chose to defend it.  I made  
21 a business decision at that point as a principal  
22 of a smallish family business that I wasn't going 
23 to engage in that kind of fight.  There was no    
24 negotiation of such.  So my local attorney said   
25 to me, they're basically saying take it or leave  
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1 it.                                               
2      Q     Were you aware of any other similar
3 litigations between 1-800 and other online
4 retailers?
5      A     I was not aware at the time directly.  
6      Q     At the time?
7      A     Of this.  But I did speak to the       
8 principal of Lens.com regarding his litigation,   
9 and he told me -- and this is after this point -- 

10 that 1-800 had been going around sort of coercing 
11 people into signing these settlement agreements   
12 and that he had refused to do so and that he was  
13 going to fight them.  I did not disclose to him   
14 that I had signed an agreement because there's a  
15 confidentiality clause.  So I was made aware      
16 later that there were other agreements.           
17      Q     And who was the principal?
18      A     His name is Cary Someruchin            
19 (phonetic).  I don't remember how to spell it.    
20 I've only spoken to him a handful of times.       
21      Q     And when did you have this
22 conversation?
23      A     I don't recall.  It was I believe      
24 subsequent to this but prior to them finally      
25 resolving the Lens.com litigation.                

111

1      Q     And when your counsel was speaking
2 with you, was his estimate of the cost was I
3 think you said $100,000?
4      A     No.  He said at least $100,000 and     
5 possibly significantly more.                      
6      Q     What relative to your overall budget
7 as a company did that litigation cost?
8      A     I had no legal budget whatsoever.  So  
9 it was clearly all sort of extra budget -- extra  

10 to any kind of budgeted expense.  And I also      
11 really frankly was concerned about spending a     
12 great deal of time and the distraction and the    
13 travel.  It was not a difficult decision for me   
14 to reach.  I didn't sort of labor over it long    
15 and hard.                                         
16            At the end of the day, given the       
17 situation I was in, I think I would do the same   
18 thing again.  I think you know we were in a small 
19 company being told by a larger company sign this  
20 or you're going to be faced with a very expensive 
21 and time-consuming lawsuit.  So I signed it.      
22      Q     And based on what you said earlier
23 today, it sounds like from the correspondence in
24 the previous exhibit that you had already made a
25 business decision not to bid on --

112

1      A     That's correct.                        
2      Q     -- their keywords, and the reason you
3 made that business decision stemmed from that
4 2002 agreement?
5      A     Yes, and apparently some intervening   
6 correspondence that I don't have.                 
7      Q     You also adopted the negative
8 keywords?
9      A     We also adopted negative keywords      

10 prior to this.  The immediate impact of signing   
11 this was that I became a lot more paranoid about  
12 making my marketing team be hypervigilant about   
13 making sure that the negative keywords were       
14 always present in every space and always complete 
15 because this -- one of the provisions of this     
16 agreement is rather expensive penalties, sort     
17 of --                                             
18      Q     Where did you --
19      A     I'm sorry.  If I go to Page 4, which   
20 is which is 0005-004, it says that the enforcing  
21 party would be entitled to $1,000 for each day of 
22 the breach, and then I believe there's an even    
23 more Draconian version that says, If the          
24 agreement is breached more than once -- on Page 5 
25 -- breached more than once in a given six-month   

CX9003-029
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