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Pursuant to Northern District of California Local Rule 16-10(d), counsel for all parties in the
above-captioned actions submit this Joint Case Management Statement in advance of the hearing
scheduled for January 16, 2018.

l. PROGRESS SINCE LAST JOINT CASE MANAGEMENT STATEMENT

After the parties submitted their last Joint Case Management Statement (ECF No. 260), the
Court entered its order granting Plaintiffs’ motion for Rule 23(b)(2) class certification. ECF No. 205.
The Court certified three injunctive relief classes in the Consolidated Action: A Division | FBS
Football Class, a Division | Men’s Basketball Class, and a Division | Women’s Basketball Class. Id.
at 4-5, 31. The Court certified two identical injunctive relief classes in the Jenkins Action, in Division
| FBS Football and Division | Men’s basketball. Id. The Jenkins action does not include a Division |
Women’s Basketball Class. The Court then appointed Plaintiffs’ counsel in the Consolidated Action
and Jenkins Action as co-lead counsel for the injunctive relief claims in both cases, agreeing with
Plaintiffs that doing so would “alleviate concerns regarding duplication.” 1d. at 30. The Court further
concluded that “[d]uplication at trial can be mitigated by staying one action while the other proceeds
to trial.” Id.

On February 16, 2016, Consolidated Plaintiffs filed a motion for certification of damages
classes under Rule 23(b)(3). During briefing on that motion, the Parties agreed to settle all claims for
money damages on behalf of the three proposed damages classes. ECF No. 560-1 (*Settlement
Agreement”), 582 (“Joint Stipulation Amending Settlement Agreement”), 612-1 (“Second Joint
Stipulation Amending Settlement Agreement”).! On December 6, 2017, the Court entered an Order
Granting Plaintiffs’ Motion for Final Approval of Class Action Settlement and Final Judgment as to
Damages Claims (“Order and Final Judgment”). ECF No. 746. On January 3, 2018, the sole objector
to the Settlement filed a Notice of Appeal of the Order and Final Judgment. ECF No. 751.

As to the injunctive relief claims, the parties have completed fact discovery, expert discovery,
and all briefing related to Daubert motions and dispositive motions. Now pending before this Court

are Plaintiffs” Motion for Summary Judgment (ECF No. 657), Motion to Exclude Proposed Testimony

L All further references to the Settlement Agreement shall be to the Settlement Agreement as amended
in the parties’ stipulations.
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of Dr. Kenneth Elzinga (ECF No. 654), Motion to Exclude Testimony of Dr. James Heckman (ECF
No. 714); and Defendants’ Motion for Summary Judgment and Exclusion of Expert Testimony (ECF
No. 704). Those motions have been set for hearing on January 16, 2018.

1. PROPOSALS FOR REMAINDER OF CASE DEVELOPMENT PROCESS

Plaintiffs” Proposal: Should a trial be necessary to resolve these cases, Plaintiffs believe that

roughly fifteen trial days will be required. Plaintiffs are available for such a trial beginning on or
around July 23, 2018 through August 24, 2018, or September 17, 2018 through the end of the year.?
Plaintiffs seek a trial in 2018 so that Class Members may obtain relief from the ongoing irreparable
harm they have suffered since Plaintiffs’ complaints were first filed in March 2014, nearly four years
ago. In light of this continuing harm and the large number of attorneys representing Defendants,
Plaintiffs do not believe that trial should be delayed until 2019 on account of conflicts for unspecified
Defendants’ counsel when Defendants have a multitude of top trial lawyers representing them (e.g.,
the NCAA alone is represented by three law firms). Once the Court has set a date for trial, Plaintiffs
agree to meet and confer and then submit to the Court a proposed pretrial schedule in accordance with
the Court’s rules.

Plaintiffs further request that the Court delay any decision about whether to stay the Jenkins
case or Consolidated actions until after the Court rules on the motions now pending. Waiting until
that time will allow the Court to clarify the remaining issues in this litigation, and it will neither pose
a risk of duplicative trials nor impose any burden on Defendants.

Finally, Defendants assert that, if this case goes to trial, they may offer the testimony of (a)
any of the 109 individuals named in either their initial disclosures or their supplemental disclosures,
which were served near the then-scheduled close of fact discovery; (b) any of the unknown number of
unnamed individuals who fall within certain “categories of individuals” listed in Defendants’

disclosures; and (c) additional unknown individuals. While this issue is not yet ripe, to the extent that

2 Plaintiffs’ counsel is unavailable during additional time frames due to scheduling conflicts with trials
in other cases, including a four-week trial scheduled to begin in May before Judge Chen in this Court
(ECF No. 337, Whalen v. Ford Motor Co., Case No. 13-cv-03072-EMC (N.D. Cal.)) and a four-to-
six-week trial scheduled to begin in June (In re EDNY Cathode Ray Tube Antitr. Cases, Case No. 17-
cv-04504-BMC (E.D.N.Y.)).
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Defendants later seek to offer the testimony of any individuals who were not properly disclosed,
Plaintiffs reserve all rights to object to the testimony of and/or to seek trial depositions of such
individuals. See, e.g., Fed. R. Civ. P. 26(a)(1)(A) (requiring defendant to disclose “the name . . . of
each individual likely to have discoverable information . . . that the disclosing party may use to support

its claims or defenses.”).

Defendants’ Proposal: In the event the case is not resolved by summary judgment, but the
scope of Plaintiffs’ broad challenge is narrowed through the Court’s ruling, Defendants estimate that
a trial could likely be completed in fifteen full court days, depending on the issues left to be tried.
Defendants respectfully request that the Court set a trial date no sooner than January 2019 due to
several trial commitments in the second half of 2018 for the NCAA’s lead trial counsel and other trial
commitments for lead counsel for other Defendants. If a trial date is set, Defendants agree to meet
and confer regarding any proposed modifications to the Court’s Order for Pretrial Preparation.

Should a trial be necessary, Defendants request that a trial in the Consolidated Action be
scheduled in the Northern District of California, and that the Court stay Jenkins pending the outcome
of that trial.®> The Consolidated Action involves all of the parties in the Jenkins action, as well as the
additional Division | Women’s Basketball Class and six additional Defendant Conferences. And as
the summary judgment briefing has made clear, the injunctive relief claims are identical in both cases.
Plaintiffs agree that one of the cases should be stayed while the other goes to trial, (ECF No. 205 at
31), and judicial economy, fairness, and efficiency dictate trying the Consolidated Action first. The
judgment in that case will necessarily apply to every member of the Jenkins class, plus many additional
parties, as a matter of res judicata and collateral estoppel.

Finally, through their initial and supplemental disclosures, Defendants identified 12 categories
of individuals that may be called to testify in the event of a trial, with no objection from Plaintiffs. In

fact, Plaintiffs deposed certain current coaches and other individuals who fell into these categories.

% As Defendants have explained, see ECF No. 748 at 32-33, there is no basis for transferring Jenkins
back to the District of New Jersey in the event the court agrees that Defendants are entitled to summary
judgment. Because the MDL panel consolidated these cases for all pretrial purposes, an order granting
summary judgment to Defendants would necessarily dispose of all claims in all of the actions before
this court.
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Defendants also specifically identified 109 individuals as potential trial witnesses, and Plaintiffs
elected not to depose most of these individuals. If these cases proceed to trial, Defendants may elect
to call a small number of additional individuals, particularly if the scope of the case changes in light
of the Court’s summary judgment ruling. In that event, Defendants would provide ample notice to
Plaintiffs and the Court.
1. POSSIBILITY OF ALTERNATIVE DISPUTE RESOLUTION (“ADR”)

The parties have made several attempts to resolve the above-captioned cases through a neutral
mediator but have been unsuccessful. The parties remain willing to submit themselves to additional
forms of ADR but recognize that there are fundamental disagreements among the parties, such that

further ADR is not likely to be productive for the issues that remain in dispute in these cases.

Dated: January 9, 2018 Respectfully submitted,

By /s/ Steve W. Berman By /s/ Jeffrey L. Kessler
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ATTESTATION PURSUANT TO CIVIL LOCAL RULE 5-1(i)(3)

Pursuant to Civil Local Rule 5-1(i)(3), the filer of this document attests that concurrence in the

filing of this document has been obtained from the signatories above.

/sl Jeffrey L. Kessler
JEFFREY KESSLER

-8-

JOINT CASE MANAGEMENT STATEMENT - CASE NOS. 4:14-MD-02541-CW; 4:14-cv-02758-CW




