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Without waiving any previously asserted objections, Defendants object to the Direct and 

Rebuttal Testimony of Dr. Roger G. Noll as follows: 

OBJECTIONS TO DIRECT TESTIMONY OF DR. ROGER G. NOLL 

 Testimony Objection(s) Ruling 

1.  Para. 9:  Second, the goals implied by defendants’ 

alleged procompetitive benefits can be achieved at 

least as effectively in other, less restrictive ways. 

One less restrictive alternative is to allow each con-

ference to set its own rules regarding the compensa-

tion of athletes. Another less restrictive alternative 

is for the NCAA to prohibit only additional com-

pensation above COA that is unrelated to educa-

tional expenses or participation in academic activi-

ties and to promulgate new NCAA rules that allow 

additional compensation for academic achievement 

and other costs of college that are not part of COA. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

2.  Para. 19:  The alternatives to the present system do 

not require converting college conferences to minor 

professional leagues.  All of the relevant alterna-

tives do not prohibit the NCAA from making and 

enforcing rules and policies requiring that college 

athletes be students who satisfy reasonable stand-

ards for academic good standing. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

3.  Para. 20:  One less restrictive alternative is for each 

conference independently to make and enforce its 

own rules regarding the compensation of athletes. 

Excluded pur-

suant to Order 

Resolving Mo-

N/A (already 

ruled upon) 
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This system was in place until 1957, and under this 

system, college football and men’s basketball be-

came widely popular and commercially successful. 

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

4.  Para. 21:  Another less restrictive alternative is for 

the NCAA to limit its restrictions on compensation 

above COA to cash payments that are unrelated to 

educational expenses or participation in academic 

activities and to adopt rules that alter the incentives 

facing athletes to promote the goals that are implied 

by the defendants’ alleged procompetitive benefits. 

For example, the NCAA could adopt the rule that 

all scholarship athletes in FBS football and Divi-

sion I basketball on the same team must receive the 

same compensation above COA related to educa-

tional expenses and that no additional cash com-

pensation be based on individual athletic perfor-

mance differences (other than existing participation 

benefits that the NCAA has already concluded do 

not damage their amateurism or integration objec-

tives). The NCAA also could allow schools to pro-

vide additional benefits that are related to participa-

tion in academic activities, including cash pay-

ments and other rewards based on academic pro-

gress. This less restrictive set of restrictions would 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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enhance competition for college athletes while di-

rectly promoting in a more effective way their aca-

demic success. 

5.  Para. 27:  In reality, defendants’ assertion that the 

NCAA has pursued essentially the same policies to 

restrict the compensation and benefits of student-

athletes for over one hundred years is incorrect. In-

deed, the term “student-athlete” is not 100 years 

old, but was invented in the 1950s as part of a legal 

strategy to prevent federal and state governments 

from treating college athletes as employees and 

scholarships as wages.10 Moreover, the NCAA did 

not succeed in imposing enforceable rules restrict-

ing the compensation and benefits of college ath-

letes until 1957. 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

Sustained /  

Overruled 

6.  Fn. 10:  Robert A. McCormick and Amy Christian 

McCormick, “The Myth of the Student-Athlete: 

The College Athlete as Employee,” Washington 

Law Review Vol. 81, No. 1 (February 2006), pp. 

71-158. (“The history of the NCAA’s extraordinary 

and continuing effort to mask the true nature of the 

university-athlete relationship bears exquisite wit-

ness to its purpose in inventing the term ‘student-

athlete’” [p. 83].) 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

7.  Para. 28:  The NCAA has always advocated that 

college athletes ought to be amateurs, but the defi-

nition of an amateur put forth by the NCAA has 

varied enormously over its history. During its first 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Sustained /  

Overruled 
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half-century, the NCAA defined amateurism as the 

absence of any financial aid based on athletic par-

ticipation or performance. The NCAA abandoned 

this definition of amateurism because many schools 

and conferences had successfully commercialized 

intercollegiate athletics despite having persistently 

refused to accept the NCAA’s then-asserted strict 

version of amateurism, and, as a result, the NCAA 

lacked the power to enforce compliance with its 

policy regarding compensation of athletes. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

8.  Para. 29:  In 1957 the NCAA dramatically changed 

its definition of amateurism and, in the process, ob-

tained authority to enforce new rules based upon 

this definition. The NCAA’s definition of an ama-

teur switched from being about whether athletes 

were paid anything at all to being about how much 

they can be paid. Thus, according to the NCAA’s 

definition of amateurism that persisted from 1906 

until 1956, all scholarship athletes since 1957 have 

been professionals. 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

Sustained /  

Overruled 

9.  Para. 30:  The historical development of the 

NCAA’s amateurism rules and policies is as fol-

lows. The Intercollegiate Athletic Association of 

the United States (IAA), which became the NCAA 

in 1910, was created in 1906 to deal with violence 

in intercollegiate sports by adopting “rules relating 

to roughness, holding, and foul play.”11 Early on, 

the IAA advocated a rigid definition of amateurism 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

Sustained /  

Overruled 
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in college sports. The IAA’s version of amateurism 

precluded recruiting (“proselytizing”) athletes and 

awarding scholarships that were based on athletic 

ability.12 These policies had received tacit support 

from many colleges since the 1880s but were not 

followed by most colleges that pursued athletics at 

the highest level.13 Although the IAA’s eligibility 

standards included adherence to its rigid definition 

of amateurism 

828, 839 (9th 

Cir. 2011) 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

10.  Fn. 11:  George H. Hanford, “Controversies in Col-

lege Sports,” Annals of the American Academy of 

Political and Social Science, 445 (1979), pp. 66-79 

at p. 68. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

11.  Fn. 12:  Virginia A. Fitt, “The NCAA’s Lost Cause 

and the Legal Ease of Redefining Amateurism,” 

Duke Law Journal 59(3) (December 2009), pp. 

555-93 at pp. 560-61. This article extensively cites 

Kay Hawes, “Debate on Amateurism Has Evolved 

over Time: Association Prepares for Another 

Round of Talks on the Issue at 2000 Convention,” 

NCAA News, January 3, 2000, but the NCAA’s 

web address that Fitt cites no longer works and I 

am unable locate the Hawes article. 

 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

Case 4:14-md-02541-CW   Document 1031   Filed 09/04/18   Page 6 of 93



1

2

3

4

5

6

7 

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

 

6  
DEFS.’ OBJECTIONS TO NOLL DIRECT & REBUTTAL TESTIMONY MDL No. 4:14-md-02541-CW 

 

12.  Fn. 13: Howard J. Savage, et al., American College 

Athletics, Bulletin No. 23, Carnegie Foundation for 

the Advancement of Teaching, 1929, Chapter II. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained / 

Overruled 

13.  Para. 31:  Although the IAA adopted the amateur-

ism standard that college athletes should not re-

ceive any compensation for participating in sports, 

its members did not adhere to the IAA’s standard. 

As a result, from the origin of the IAA until after 

World War II, conferences adopted their own rules 

about the amount of financial assistance that could 

be given to a student for participating on a college 

athletic team, and colleges that did not belong to a 

conference, or that were members of a conference 

that lacked financial aid rules, made up their own 

policies about the compensation of their athletes. 

This system of decentralized rule making by con-

ferences and individual colleges, persisted until 

1956. 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

Sustained /  

Overruled 

14.  Para. 32:  In the 1920s, the Carnegie Foundation 

sponsored a study of intercollegiate athletics, and 

their third report examined the extent to which the 

NCAA’s principles of amateurism were followed 

by its members.15 This report found that intercolle-

giate sports, especially football, had become com-

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 
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mercialized and that participation in commercial-

ized sports had become a vocation, not an extracur-

ricular  activity.16  Specifically, the report found 

that recruiting and paying athletes was common-

place,17 with payments often coming from individu-

als and groups working independently from, and 

sometimes without the knowledge of, the college.18 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

Sustained /  

Overruled 

15.  Fn. 16:  “The college athlete, often a boy from a 

modest home, … begins to live on a scale never be-

fore imagined.  A special table is provided.  Sport 

clothes and expensive trips are furnished him out of 

the athletic chest. He jumps at one bound to a plane 

of living of which he never before knew, all at the 

expense of some fund of which he knows little.”  

Ibid., p. xiv. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

16.  Fn. 17: Ibid., Chapter X. Of the 112 institutions that 

were studied, 81 reported providing some form of 

subsidy to athletes (p. 241). “The recruiting of 

American college athletes… has reached the pro-

portions of nationwide commerce… The element 

that demoralizes is the subsidy, the monetary or 

material advantage that is used to attract the school-

boy athlete. It is seldom lacking in the general pro-

cess of gathering ‘a winning team’” (p. 240). 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 
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17.  Fn. 18:  Ibid., p. xv. For example, at 39 of the 112 

institutions that were studied for the Carnegie re-

port, alumni groups actively participated in paying 

athletes (p. 241). 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

18.  Para. 33:  Nevertheless, in the 1920s college sports, 

especially football, were extremely popular and 

commercially successful, even though violations of 

the NCAA’s rigid definition of amateurism were 

rampant. For example, in 1924 more than 100,000 

fans attended the game between California and 

Stanford; Army, Harvard and Pennsylvania each 

played three games in which attendance exceeded 

50,000; Michigan averaged over 32,000 fans over 

its eight-game schedule; and for the first time total 

attendance for college football exceeded 10 mil-

lion.19 By comparison, total college football attend-

ance did not exceed 20 million until 1960.20 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled  

 

 

 

 

 

 

 

 

Sustained /  

Overruled 

19.  Fn. 19:  “Many Records Set in Football Season,” 

New York Times, December 7, 1924, at: 

https://www.nytimes.com/1924/12/07/ar-

chives/many-records-set-in-football-season-game- 

reached-new-heights-of.html. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 
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20.  Fn. 20: NCAA Football Attendance Records, 

NCAA (2010), at: http://fs.ncaa.org/Docs/stats/ 

football_records/DI/2010/Attendance.pdf. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

21.  Para. 34:  Notwithstanding the widespread ac-

ceptance among its members of compensation of 

athletes that was conditional on athletic participa-

tion,21 the NCAA continued to advocate its strict 

definition of amateurism – no payments of any kind 

based on athletic participation – for nearly 50 years. 

In 1939, the NCAA issued its “Declaration of 

Sound Principles and Practices for Intercollegiate 

Athletics.” One principle was that aid had to be 

given through the same process as scholarships for 

other students, without special set-asides of aid for 

athletes, which is essentially the same policy that is 

still followed by the Ivy League. Another principle 

was that aid could not be based on athletic partici-

pation and could not be withdrawn for failure to 

participate. Still another principle was that athletic 

department funds could not be used for any form of 

aid other than employment that involved full and 

honest effort. Athletes could be employees, but 

only if they were paid the going wage for jobs that 

they actually performed. But adherence to these 

principles was voluntary – eligibility to participate 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained / 

Overruled 

 

 

 

 

 

 

 

 

Sustained /  

Overruled 
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in NCAA sports did not require that schools and 

athletes actually behave according to these princi-

ples. 

22.  Fn. 21:  In 1980, the NCAA collected historical in-

formation about financial aid policies between 1930 

and 1950. (“Evolution of College Athletic Financial 

Aid Regulations: Conference Rules 1930-1950,” 

NCAA, 1980, Bates No. NCAAGIA00045494-

508.) This report found that most conferences pro-

vided athletic scholarships during this period, alt-

hough the details varied enormously both among 

conferences and within the same conference over 

time. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

23.  Para. 35:  The NCAA formally attempted to en-

force its strict definition of amateurism on its mem-

bers with its adoption of the “Sanity Code” in 

1948.22 The Sanity Code required that grants to 

cover tuition and fees had to be based on financial 

need, calculated in the same way as other need-

based scholarships. Additional aid to cover room 

and board had to be provided through employment 

on campus, and aid based on scholarship and other 

non-athletic factors was unlimited as long as it was 

available to other students. The Sanity Code in-

cluded the 1939 “Declaration of Principles,” but al-

lowed athletes to receive medical care, training ta-

ble, and other meals on sanctioned trips in addition 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

Sustained /  

Overruled 

 

 

 

 

 

 

 

 

Sustained /  

Overruled 
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to need-based grants. In response to widespread vi-

olations of these rules, the NCAA dropped the San-

ity Code three years later, returning “control and re-

sponsibility for conduct of athletes on the institu-

tions or their conferences.”23 

(FRE 703; FRE 

802) 

24.  Fn. 22:  “Colleges Adopt the ‘Sanity Code’ to Gov-

ern Sports,” New York Times, January 11, 1948, at 

https://www.nytimes.com/1948/01/11/archives/col-

leges-adopt-the-sanity-code-to-govern-sports- ncaa-

bans.html. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

25.  Fn. 23:  “N.C.A.A. Drops Sanity Code Control of 

Financial Aid to Athletes,” New York Times, Janu-

ary 13, 1951, at https://www.ny-

times.com/1951/01/13/archives/ncaa-drops-sanity-

code- control-of-financial-aid-to-athletes.html. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

26.  Para. 36:  The significance of this history of the 

NCAA is that the NCAA did not enforce re-

strictions on the compensation of college athletes 

for the first fifty years of its existence. Yet during 

this period, college football and basketball as orga-

nized by the same colleges that now are members 

of Division I became immensely popular. 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 
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27.  Para. 37:  After abandoning the Sanity Code, the 

NCAA began to adopt rules to restrict, rather than 

to eliminate, compensation of college athletes. In 

1952, the NCAA adopted a rule that prohibited fi-

nancial aid to athletes from anyone other than the 

college or the persons for whom the athlete is a le-

gal dependent.24 This rule cut off aid from third 

parties, a major source of pay for college athletes 

that was documented in the Carnegie Report. In 

1956, the NCAA again banned all financial aid that 

was based on participation or performance in a 

sport. That is, in 1956, the NCAA labeled an athlete 

as a professional if the athlete received a scholar-

ship of any amount that hinged on participation in 

athletics (which is the type of scholarship that col-

lege athletes receive today25). 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 

28.  Fn. 24:  In 1953 the NCAA exempted from this rule 

outside financial aid that was not based on athletic 

ability, thereby permitting college athletes to re-

ceive academic scholarships that were awarded by 

entities other than a college. 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

Sustained /  

Overruled 

29.  Fn. 25:  Although Wake Forest president Nathan 

Hatch testified that an athletic scholarship should 

be thought of as a “gift,” he also testified that a 

Opinion out-

side area of ex-

pertise (FRE 

Sustained /  

Overruled 
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scholarship athlete who chose to give up sports to 

focus exclusively on academics would lose the 

scholarship.  Deposition of Nathan O. Hatch, May 

11, 2017, pp. 37-39. 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

 

 

 

 

 

 

 

Sustained /  

Overruled 

30.  Para. 38:  The next year the NCAA gave up the bat-

tle to ban compensation that is conditioned on ath-

letic participation and, in so doing, promulgated an 

entirely new definition of amateurism. In 1957, the 

NCAA adopted rules that limited athletic financial 

aid (including employment) to commonly accepted 

educational expenditures, or approximately what is 

now called COA.26 This cap was defined as the sum 

of tuition, fees, books, other educational supplies, 

room and board, and $15 per month for incidental 

expenses (often called “laundry money”). Thus, af-

ter a half-century of futilely advocating a pristine 

version of amateurism, the NCAA changed its defi-

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

Sustained /  

Overruled 

 

 

 

 

 

 

 

 

Sustained /  

Overruled 
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nition to allow college athletes to receive compen-

sation that is conditioned on their participation in 

intercollegiate athletics. 

(FRE 703; FRE 

802) 

31.  Fn. 26:  The main difference between current COA 

and in the 1957 cap was that in the former miscella-

neous expenditures are calculated separately for 

every school and athlete, while in the latter this 

item was the same for all schools and athletes. 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 

32.  Para. 39:  Since 1957, while vigorously enforcing 

its amateurism rules, the NCAA has adopted nu-

merous changes in the amount and nature of com-

pensation and benefits that student athletes can re-

ceive. In so doing, the NCAA has created a situa-

tion in which amateurism is defined as providing 

compensation that does not exceed whatever the 

NCAA at the moment asserts that the limit ought to 

be, but these ever- changing definitions do not ad-

here to any consistent principle over time. 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 

33.  Para. 40:  In the 1960s, the NCAA changed its defi-

nition of amateurism in several ways. 

(1) The NCAA set limits on earnings from em-

ployment of athletes by the university. The previ-

ous rule had been that a college athlete could be 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Sustained /  

Overruled 
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paid for genuine work at standard pay rates without 

further restrictions. 

(2) For the first time, the NCAA prohibited ath-

letes from using their “fame or reputation” to earn 

income. Previously athletes could receive pay for 

appearances at non-athletic activities. Although 

earnings from appearances were not consistent with 

the NCAA’s original definition of amateurism, pro-

hibition of these activities was not enforced by the 

NCAA until the 1960s. 

(3) Reimbursement of travel costs was limited 

to “actual and necessary” expenditures. 

Schools no longer were allowed to give athletes a 

stipend for travel expenses. 

(4) Limits were placed on the number of com-

plimentary tickets to games that athletes could be 

given. 

(5) For the first time, the NCAA explicitly per-

mitted colleges to provide some additional benefits 

that were not related to COA, such as health insur-

ance. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 
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34.  Para 41:  In 1976, the NCAA once again made a fi-

nancially significant change to its definition of am-

ateurism by modifying the definition of “commonly 

accepted educational expenditures” to exclude 

course-related supplies, travel to and from college, 

and other incidental expenses, including laundry. 

This change created the difference between the so-

called grant-in-aid (“GIA”) cap (the limit on the 

value of a scholarship from 1976 until 2015) and 

COA (roughly the limit in force from 1957 until 

1976). 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 

35.  Para. 42:  Since 1976, the NCAA frequently has 

changed where the line is drawn between permissi-

ble and impermissible compensation of college ath-

letes. One type of change has been variation in the 

extent to which college athletes can receive com-

pensation for educationally related expenses. For 

example, NCAA President Mark Emmert testified 

that a 2011 proposal to pay athletes a stipend for 

living expenses above the GIA cap (i.e., a miscella-

neous expense allowance, or “MEA”) was adopted 

but then quickly repealed because the NCAA 

claimed to fear that pay above the GIA cap would 

constitute “pay-for-play” and reduce the popularity 

of college sports.27 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 

36.  Para. 43:  In early 2014 the most successful confer-

ences in FBS (the “Power Five”28) plus independ-

Opinion out-

side area of ex-

pertise (FRE 

Sustained /  

Overruled 
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ent Notre Dame proposed that they be given the au-

thority to make their own rules on many issues, in-

cluding to raise the cap on an athletic scholarship to 

COA. This proposal was approved by the NCAA 

Board of Directors in August of 2014.29 The Power 

Five plus Notre Dame then approved adoption of 

multi-year COA athletic scholarships in January of 

2015, which other Division I schools and confer-

ences could elect to adopt as well.30 Thus, in 2015 

the NCAA’s cap on the value of an athletic scholar-

ship returned to roughly the cap that was imposed 

between 1957 and 1976. 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

37.  Fn. 28:  Atlantic Coast (ACC), Big Ten, Big 12, 

Pac-12, and Southeastern Conference (SEC). Since 

the end of World War II, the only school to win the 

NCAA national championship in football that was 

not a member of one of these conferences or Notre 

Dame was BYU in 1984.  At the time of the 

O’Bannon litigation, the Big East also was regarded 

as a power conference in football, although its foot-

ball playing members left the conference a year 

later.  

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 

38.  Fn. 29:  Brian Bennet, “NCAA Board Votes to Al-

low Autonomy,” ESPN at http://www.espn.com/ 

college-sports/story/_/id/11321551/ncaa-board-

votes-allow-autonomy-five-power-conferences. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 
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39.  Fn. 30:  Michelle Brutlag Hosick, “Autonomy 

Schools Adopt Cost of Attendance Scholarships,” 

NCAA Press Release, January 18, 2015, at 

http://www.ncaa.org/about/resources/media- cen-

ter/autonomy-schools-adopt-cost-attendance-schol-

arships. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

40.  Para. 44:  The second type of change in allowed 

compensation pertains to benefits that are not part 

of a standard athletic scholarship. The NCAA’s 

definition of amateurism has changed numerous 

times in the past two decades through new rules to 

allow additional payments from the NCAA’s Stu-

dent Assistance Fund (SAF), additional compensa-

tion that is “incidental to participation,” and addi-

tional stipends from the federal government (Pell 

Grants), as discussed in the next section. These ad-

ditional sources of payments and benefits are ex-

tremely important. Because compensation from 

these sources is in addition to a COA scholarship, 

the COA limit is not a bright line cap on total com-

pensation and benefits to class members. As dis-

cussed elsewhere, additional compensation above 

COA has not adversely affected the popularity of 

FBS football or Division I basketball or the integra-

tion of class members into campus life. 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 

41.  Para. 45:  The NCAA’s original but unenforced 

definition of amateurism, in place from 1906 to 

1956, was that an amateur is a person who engages 

Opinion out-

side area of ex-

pertise (FRE 

Sustained /  

Overruled 
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in athletics purely for the experience of participat-

ing with no prospect of financial gain and no finan-

cial aid that was conditioned on athletic participa-

tion. Because the NCAA did not enforce this prin-

ciple, the actual rules governing financial aid were 

developed and enforced by conferences or individ-

ual colleges. Under the rules actually in place, 

many college athletes could and did receive pay-

ments (including from employment, appearances, 

and third parties) that not only violated the strict 

principle of amateurism that the NCAA enunciated 

at the time, but that was not capped by COA. Thus, 

not only were scholarship athletes not amateurs by 

the NCAA’s older, stricter standard before 1957, 

many were not amateurs even by the current stand-

ard in that their compensation was not capped by 

COA. 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

42.  Para. 46:  The NCAA abandoned its more rigid def-

inition of amateurism in 1957 and also acquired the 

authority to enforce its new definition as an eligibil-

ity requirement for college athletes. Since 1957, the 

NCAA has defined amateurism as being paid no 

more than is allowed under an ever-changing and 

ever- more-complex set of regulations regarding 

permissible payments and other benefits. That is, 

the NCAA has adopted the Humpty Dumpty stand-

ard from Through the Looking Glass: “‘When I use 

a word,’ Humpty Dumpty said, in rather scornful 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 
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tone, ‘it means what I choose it to mean – neither 

more nor less.’” The most recent example is the 

move to COA, which the NCAA rejected in 2011 

(in the form of MEA) as “pay-for-play” profession-

alism but then adopted soon thereafter (in 2015) as 

consistent with the NCAA’s newest definition of 

amateurism. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

43.  Para. 47:  Former NCAA Executive Director Wal-

ter Byers acknowledged the Humpty Dumpty 

standard when he observed that the NCAA’s elu-

sive concept of amateurism is a “modern-day mis-

nomer for economic tyranny” and “a transparent 

excuse for monopoly operations.”31 College ath-

letes who receive athletic scholarships have never 

been amateurs according to the NCAA’s original 

definition of the term and today can be and fre-

quently are compensated by more than any plausi-

ble definition of the cost of attending college. Since 

1957 the NCAA’s compensation rules have not 

been tethered to any coherent or consistent defini-

tion of amateurism. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

44.  Fn. 31:  Walter Byers with Charles Hammer, Un-

sportsmanlike Conduct, University of Michigan 

Press, 1995, at pp. 347, 388. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 
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45.  Para. 48:  Since 2015 NCAA rules have capped the 

value of an athletic scholarship at cost of attend-

ance. All schools in the Power Five conferences 

plus Notre Dame moved to COA scholarships in 

2015. Members of all of the other FBS conferences 

are allowed to adopt the COA cap as well, and most 

but not all have chosen to do so. 

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained / 

Overruled 

46.  Para. 49:  Defendants explain the COA cap as fol-

lows. “COA is a defined amount that each college 

and university calculates, based on federal regula-

tion, to reflect what it costs an individual student to 

attend that particular school.”33 According to de-

fendants, the stipends that are part of a COA schol-

arship “are calculated by reference to a federal stat-

ute that measures the expenses associated with col-

lege attendance.”34 Defendants acknowledge that 

COA varies among colleges, but state that for each 

school “the COA amount that a student-athlete may 

receive must be calculated in the same manner as 

for all other students at his or her school.”35 Profes-

sor Elzinga asserts that COA is educational costs: 

“School and conference officials are concerned that 

scholarship amounts should cover educational ex-

Opinion out-

side area of ex-

pertise (FRE 

702; Avila v. 

Willits Envtl. 

Remediation 

Trust, 633 F.3d 

828, 839 (9th 

Cir. 2011) 

 

Sustained /  

Overruled 
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penses, but not provide financial aid to college ath-

letes that is not directly related to the cost of attend-

ing school.”36 

47.  Para. 50:  The NCAA’s former Executive Vice 

President stated that “as absurd as [it] may sound” a 

payment of even a penny over cost of attendance 

would transform amateur athletics to professional 

sports.38 American Athletic Conference Commis-

sioner Michael Aresco “absolutely” agreed that 

“any dollar amount above calculated cost of attend-

ance would harm amateurism.”39 

References to 

testimony of 

Michael Ares-

co excluded 

pursuant to Or-

der Resolving 

Motions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

48.  Fn. 38:  Deposition of Mark Lewis, January 31, 

2017 (henceforth Lewis Deposition), pp. 220-221. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

49.  Fn. 39:  Deposition of Michael Aresco, November 

16, 2016 p. 247. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

N/A (already 

ruled upon) 
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ions (Dkt. No. 

968) 

50.  Para. 51:  The Not One Penny standard is consistent 

with the NCAA’s long record of punishing schools 

and athletes for even small unauthorized benefits.41 

For example, a Stanford football player who rented 

an apartment for the summer to remain on campus 

was found to have received $400 in impermissible 

benefits from his landlord, consisting of meals, 

movies, use of a vacation home, and a short-term 

loan (repaid) to buy a bicycle. The player’s punish-

ment was a fine of $400 and loss of eligibility for 

one game, while Stanford was fined $5,000.42 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

51.  Fn. 41:  The NCAA categorizes rule violations into 

four levels according to severity. Level I violations 

include “a substantial or excessive impermissible 

benefit,” Level II violations cover “more than a 

minimal… impermissible benefit,” and Level III vi-

olations include “a minimal impermissible benefit.” 

See http://www.ncaa.org/about/resources/media-

center/news/new- violation-structure. The bounda-

ries between levels are not explicitly defined. Lev-

els I and II violations can lead to post-season bans, 

financial penalties, and reductions in scholarships. 

See https://www.ncaa.org/sites/de-

fault/files/Att2_Penalty%2BGuideline%2BMa-

trix%2B%28Version 

%2B6%29_101212.pdf. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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52.  Fn. 42: “Stanford Guilty of ‘Major’ NCAA Viola-

tions for First Time,” Los Angeles Times, Septem-

ber 15, 2016, at http://www. 

latimes.com/sports/more/la-sp-stanford-ncaa-viola-

tions- 20160915-snap-story.html. The $5,000 fine 

was for this violation plus a violation of the rules 

on limits to practices by the softball coach. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

 

 

 

 

 

 

 

53.  Fn. 43:  In Jason White, et al., v. NCAA, et al., 

NCAA witnesses stated that moving to the amount 

of compensation of college athletes to COA would 

violate the principles of amateurism for this reason.  

For example, NCAA expert Professor Jerry Haus-

man stated that some components of the COA gap 

were “not as closely tied to the costs of a college 

education (e.g. laundry money or other personal ex-

penses, which would be incurred regardless of 

whether a person is in or out of college are also 

more subjective and less well-defined),” and from 

this he concluded that “the COA Rule would intro-

duce discussions of the amount of compensation” 

into recruiting, “which would in turn harm the con-

cept of amateurism.” Expert Report of Professor 

Jerry A. Hausman, September 6, 2007, p. 30. Pro-

fessor Thomas Kane also explained that COA in-

cluded components that were “not educational ser-

vices.” Expert Report of Thomas J. Kane (White), 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 
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September 6, 2007, p. 15. The NCAA asserted that 

keeping the GIA cap below full COA was needed 

to “prevent pay-for-play.” NCAA’s Memorandum 

of Points and Authorities in Support of Summary 

Judgment or, in the Alternative, Partial Summary 

Judgment, October 22, 2007, p. 40. 

Case 4:14-md-02541-CW   Document 1031   Filed 09/04/18   Page 26 of 93



1

2

3

4

5

6

7 

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

 

26  
DEFS.’ OBJECTIONS TO NOLL DIRECT & REBUTTAL TESTIMONY MDL No. 4:14-md-02541-CW 

 

54.  Para. 67:  When the COA cap was adopted in 2015, 

the NCAA expected that the value of a full athletic 

scholarship would increase by about $2,500, but this 

turned out to be incorrect because the NCAA did not 

anticipate that many schools would find ways to I 

crease their COAs within the federal guidelines.61 In 

fact, adoption of the new COA cap introduced com-

petition among colleges in the stipend that they of-

fer, thereby causing many students who receive full 

COA scholarships to be paid substantially more than 

the COA cap that the NCAA thought that it was 

adopting. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

55.  Fn. 61:  For an analysis of the differences between 

expectations and reality during the first year of 

COA scholarships, see Jake New, “Playing the 

Game,” Inside Higher Ed, August 13, 2015, posted 

by Slate at http://www.slate.com/articles/life/in-

side_higher_ed/2015/08/colleges_are_ inflat-

ing_federally_defined_tuition_cost_to_give_ath-

letes_bigger.html. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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56.  Para. 68:  In 2015, surveys of nearly all FBS schools 

found that average COA stipends varied between 

$1,400 and $6,018 among Power Five schools, with 

a median of $3,062 and a mean of $3,780.62 Among 

other FBS conferences, Conference USA, Mountain 

West, and Sun Belt had some schools that did not 

adopt COA and so paid no additional stipend, but 

only in the Sun Belt did the majority of schools pay 

no stipend in 2015. The median stipends in the re-

maining conferences were $4,376 in the AAC, 

$1,000 in Conference USA, $3,177 in Mid-Ameri-

can, and $3,720 in Mountain West, and among inde-

pendents was$3,350. The maximum stipend among 

non-Power Five schools was $7,018. Thus, not only 

is the average stipend substantially larger than the 

NCAA expected, the variation among schools is sub-

stantial 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

57.  Fn. 62:  John Charles Bradbury and Joshua D. Pitts, 

“Full Cost-of-Attendance Scholarships and College 

Choice: Evidence from NCAA Football,” Journal 

of Sports Economics, forthcoming (published 

online March 17, 2017, at http://jour-

nals.sagepub.com/doi/abs/10.1177/ 

1527002517696958). 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

58.  Fn. 67:  The autonomy of schools in setting stand-

ards for the Student-Athlete Opportunity Fund is il-

lustrated by the requirement at the University of 

Excluded pur-

suant to Order 

Resolving Mo-

N/A (already 

ruled upon) 
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Texas, El Paso, that an athlete complete 10 hours of 

community service to be eligible for an award. See 

https://utepathletics.com/sports/ 2017/6/7/ath-

leteservices-life-skills-SAOpportunityFund-

html.aspx. 

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

59.  Para. 72:  Many allowed uses of these funds are not 

directly related to the costs of attending college. 

For example, the University of Washington guide-

lines for the Special Assistance Fund allow an eligi-

ble student to receive up to $500 per year for: 

“Clothing… and other essential expenses (e.g., 

shoes, toiletries, cleaning supplies, backpack, um-

brella, pens, pencils, highlighters, etc.).”71 The LSU 

guideline lists among the acceptable uses of the 

Special Assistance Fund: hearing aids, vision ther-

apy, dental expenses, and rental of non-expendable 

supplies not covered in COA.72 Maryland used SAF 

money to buy an iPad for all of its athletes, while 

the University of Minnesota used SAF funds to pay 

for the travel of a football player to attend his 

aunt’s funeral, to buy a new dress for a women’s 

basketball player to wear when she was selected in 

the WNBA draft, and, more generally, to make 

grants to 375 athletes that averaged over $1,000 

each.73 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

60.  Fn. 71:  “University of Washington Student-Athlete 

Special Assistance Fund Policy and Procedures,” at 

Excluded pur-

suant to Order 

Resolving Mo-

N/A (already 

ruled upon) 
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https://static.gohuskies.com/pdf/genrel/special-as-

sistance-fund-06.pdf. 

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

61.  Fn. 72:  “NCAA Special Assistance Fund,” at 

http://www.lsusports.net/fls/5200/assets/docs/ad/ 

compliance/pdf/safund.pdf. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

62.  Fn. 73:  David McCoy, “NCAA’s Little-Known 

Student Assistance Fund,” CBS Minnesota, January 

12, 2014, at http://minnesota.cbslo-

cal.com/2014/01/12/ncaas-little-known-student-as-

sistance- fund/. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

63.  Para. 80: Originally the NCAA did not permit an 

athlete to benefit from a Pell Grant. If an athlete 

was awarded both an athletic scholarship and a Pell 

Grant, the college was required to deduct the 

amount of the  Pell  Grant  from  a  student’s  ath-

letic  scholarship,  thus  making  the  college,  not  

the  student, the beneficiary of the grant. In 1984, 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

N/A (already 

ruled upon) 

Case 4:14-md-02541-CW   Document 1031   Filed 09/04/18   Page 30 of 93



1

2

3

4

5

6

7 

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

 

30  
DEFS.’ OBJECTIONS TO NOLL DIRECT & REBUTTAL TESTIMONY MDL No. 4:14-md-02541-CW 

 

the NCAA changed this policy to permit a college 

athlete to keep up to $900 from a Pell Grant for 

“miscellaneous expenditures” that were included in 

the school’s cost of attendance but not in the 

NCAA’s GIA cap on athletic scholarships. 

ions (Dkt. No. 

968) 

64.  Para. 81:  The amount of a Pell Grant that a schol-

arship athlete could keep was gradually increased 

until, in 1995, an athlete was permitted to keep both 

a full athletic scholarship at the NCAA’s old GIA 

cap and a Pell Grant up to a maximum total equal 

to COA. Finally, in 2004, the NCAA rule changed 

again to allow students to receive a full athletic 

scholarship and to keep the full amount of the Pell 

Grant, even if the total exceeded COA.  Thus, since 

2004, some college athletes have received total 

grants that exceed COA. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

65.  Para. 82:  In 2015, the NCAA’s cap on an athletic 

scholarship was raised by several thousand dollars 

to COA, and no further change was made in the 

rules with respect to Pell Grants. Thus, an ex-

tremely important change in the compensation of 

athletes since the decision in O’Bannon is that, be-

ginning in 2015, all students who receive both a full 

COA athletic scholarship and any amount in a Pell 

Grant have total grants in excess of COA. The pro-

portion of athletes who receive both a COA schol-

arship and a Pell Grant is not publicly available for 

all of the conferences and schools in Division I, but 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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publicly available information shows that this pro-

portion is substantial and, in some cases, is half or 

more of the students who play football or basketball 

at FBS schools. 

66.  Para. 83:  For example, a financial report to the 

NCAA by Ohio State University that became pub-

lic shows that 47 percent of Ohio State football 

players received Pell Grants in 2016-17, accounting 

for nearly half of all Pell Grants to male athletes at 

the school, and that 64 percent of the football play-

ers who received a Pell Grant also received a full 

COA athletic scholarship.85  Nearly one-fourth of 

Ohio State’s men’s basketball team and more than 

half of its women’s basketball team received Pell 

Grants.86 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

67.  Fn. 85:  Sheridan Hendrix and Ashley Nelson, 

“Student-Athletes Look to Pell Grants to Subsidize 

Education,” The Lantern, May 15, 2018, at 

https://www.thelantern.com/2018/05/student- ath-

letes-look-to-pell-grants-to-subsidize-education/. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

68.  Fn. 86: Ibid. Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

N/A (already 

ruled upon) 
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Expert Opin-

ions (Dkt. No. 

968) 

69.  Para. 84:  Data acquired via freedom of information 

requests from Alabama colleges in 2014 show that 

112 Auburn athletes (no breakdown by sport) re-

ceived $539,327 (over $4,800 per athlete) from Pell 

Grants, and that 131 athletes at the University of 

Alabama, 67 of whom were football players, re-

ceived Pell Grants totaling $566,495 (over $4,300 

per athlete).87  Six men’s basketball players and ten 

women’s basketball players at Alabama also re-

ceived Pell Grants averaging $5,382 and $5,190, re-

spectively.88 At Troy, 200 athletes received 

$849,143 (over $4,200 per athlete), of which 106 

were football players (average $4,170), nine were 

men’s basketball players (average $4,872), and 13 

were women’s basketball players (average 

$4,902).89 Of the seven DI schools in Alabama that 

reported the number of Pell Grant recipients for 

each sport, the average number of football players 

receiving Pell Grants was 70 per college, which is 

well over half of the average number of players on 

a college football team.90 By comparison, in 2014 

(the year of the survey), 37 percent of all college 

undergraduates received Pell Grants.91 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

70.  Fn. 87:  Jon Solomon, “Pell Grants for Players: Di-

vision I Athletes in Alabama Got $4.8 million in 

Excluded pur-

suant to Order 

N/A (already 

ruled upon) 
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Need-Based Aid.” AL.com, April 10, 2014, at 

http://www.al.com/sports/index.ssf/2014/04/pell_ 

grants_for_players_divisi.html. 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

71.  Fn. 88:   Jon Solomon, “Pell Grants for Players: 

Crimson Tide Athletes’ Need-Based Aid by Sport,” 

AL.com, April 10, 2014, at 

https://www.al.com/sports/in-

dex.ssf/2014/04/pell_grants_for_ players_ala-

bam.html. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

72.  Fn. 89:   Jon Solomon, “Pell Grants for Players: 

Troy Athletes’ Need-Based Aid by Sport,” 

AL.com, April 10, 2014, at 

https://www.al.com/sports/in-

dex.ssf/2014/04/pell_grants_for_players_ ala-

bam_1.html. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

73.  Fn. 90:   The NCAA does not restrict the number of 

players on a team, but some conferences impose 

such limits.  Among the eight Alabama DI colleges, 

football rosters vary between 90 and 130. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

N/A (already 

ruled upon) 
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ions (Dkt. No. 

968) 

74.  Fn. 91:   College Board, “Undergraduate Enroll-

ment and Percentage Receiving Pell Grants Over 

Time,” Trends in Higher Education, at 

https://trends.collegeboard.org/student-aid/figures- 

tables/undergraduate-enrollment-and-percentage-

receiving-pell-grants-over-time. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

75.  Para. 88:  A shopping spree for participating in a 

bowl game or a basketball tournament has nothing 

to do with the cost of attending school and cannot 

reasonably be called anything other than pay for 

play. Likewise, giving money to students to buy in-

surance against an injury that would jeopardize a 

professional career, to replace personal items that 

are lost in a disaster, to buy new clothes to attend a 

sports award, or to attend the funeral of a friend or 

relative, while humane, has nothing to do with edu-

cational expenses. A bonus for winning an Olympic 

gold medal cannot plausibly be anything other than 

pay for performance. 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 

76.  Para. 89:  All students who receive a full COA ath-

letic scholarship and money from SAF, benefits 

that are incidental to participation, third-party ath-

letics-related awards, and/or a Pell Grant receive far 

more than one penny in excess of their educational 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

Sustained /  

Overruled 
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expenses. The net effect of the new COA cap on 

athletic scholarships is that many class members 

now receive payments that go so far above their 

costs of attending college (including personal living 

expenditures) that they are able to help to support 

their parents and siblings. As the former Athletic 

Director at Kansas State, John Currie, was reported 

to have said, compensation is now sufficiently great 

that “some of our student-athletes walk away at the 

end of the semester and they’ve saved money.”94 

(FRE 703; FRE 

802) 

77.  Para. 91:  The distinguishing characteristic of col-

lege athletes is not that they are amateurs (which 

they are not according to any objective, non-tauto-

logical definition of the term), but that they are full-

time college students who play for their schools. 

Plaintiffs in this litigation do not challenge the 

NCAA’s rules and policies that assure that athletes 

actually are students and that improve the likeli-

hood that they will graduate. In this regard, Big 12 

Commissioner Bob Bowlsby stated to the Knight 

Commission on Intercollegiate Athletics his views 

about college athletes:95 

“I don’t think they’re amateurs…  [T]he profession-

als are being paid and amateurs are doing it for the 

love of the game. And both of those are different 

than the college athletic environment. We typically 

categorize athletes as professionals or amateurs, 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 
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right? And I don’t think (college athletes) are ei-

ther. I think it’s a complete(ly) different genre of its 

own. Doesn’t exist anyplace else in the world 

where higher education and sports participation are 

linked, are co- curricular — and that makes it dif-

ferent.” 

78.  Para. 92:  Mr. Bowlsby’s three-part division of ath-

letes is consistent with the facts. (1) An amateur is 

an athlete who competes without compensation and 

does not have to meet academic standards. (2) A 

professional is an athlete who is compensated and 

also has no academic requirements. (3) A college 

athlete is a student in the first five or six years of 

college who is making reasonable progress towards 

a degree, who may or may not be compensated 

(some are walk-ons), and hence who may or may 

not be a professional. This three-way division is 

consistent with the standard definitions of amateur 

and professional, and with the relief plaintiffs seek. 

Mr. Bowlsby’s trichotomy does not require main-

taining the current compensation cap but does re-

quire ensuring that college athletes remain college 

students. 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 

79.  Para. 94:  One problem with defendants’ argument 

about procompetitive justifications is that it is 

based on the false premise that NCAA rules guar-

antee that college athletes receive no compensation 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Sustained /  

Overruled 
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for participation in athletics other than for their ed-

ucation-related costs. As documented in this testi-

mony, since 2015 many scholarship athletes have 

received compensation that substantially exceeds 

COA. As a result, the defendants’ practices since 

2015 do not accord with the NCAA’s definition of 

amateurism. 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

80.  Fn. 98: Heckman Reply, pp. 11-12. Professor 

Heckman assumes that the only alternative to the 

status quo is a system in which college athletes are 

not students without offering an explanation for 

why this outcome would occur.  Because the Noll 

Declaration assumes that the NCAA’s rules and 

policies requiring college athletes to be students in 

good standing will remain in place, criticisms of it 

that are based on the premise that college sports 

will be separated from the rest of the university and 

college athletes stop being students are irrelevant. 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 

81.  Fn. 99:  Ibid., p. 28. Professor Heckman’s criticism 

is that the Noll Declaration analyzes only the ef-

fects of small changes in compensation, but con-

cludes that large changes also would have no ad-

verse effect on demand. (Professor Heckman does 

not define “small” and “large” nor does he explain 

why conferences, left to make their own rules, 

would adopt a system that led to “large” changes.) 

Professor Heckman’s criticism is not relevant be-

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 
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cause defendants assert that small amounts of com-

pensation in excess of COA would cause college 

athletes to be professionals and, in so doing, reduce 

demand. His criticism also is misplaced because, 

according to my understanding of rule of reason an-

titrust cases, the defendants bear the burden of 

proof that their anticompetitive conduct has a rea-

sonable business justification, which here requires 

showing that an increase in compensation would 

negatively affect demand. The task of the Noll Dec-

laration was to show that the defendants have not 

produced any economic evidence to support their 

assertion that the demand for college sports would 

be adversely affected if college athletes were paid 

more, regardless of whether the amount were small 

or large. 

82.  Para. 105:  Statements and documents from inter-

ested parties sometimes provide information that 

can be useful in undertaking an economic analysis 

of alleged anticompetitive conduct. But statements 

by NCAA and college officials that state an opinion 

about the economic effects of anticompetitive con-

duct without any supporting analysis or facts are 

not a valid substitute for economic analysis as the 

basis for an economist to form scientific, profes-

sional opinions. With respect to the effect of com-

pensation of college athletes on the popularity of 

college sports, such an analysis would examine 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 
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whether a measure of popularity (attendance, view-

ers, revenue) was affected by changes in compensa-

tion for participating in the sport, including the ef-

fects of episodes in which an athlete received com-

pensation exceeding COA. Neither defendants’ 

economic experts nor fact witnesses have under-

taken such a study, and defendants’ claim that com-

pensation above COA by even one penny causes a 

decline in the popularity of college sports has no 

basis in either theoretical or empirical economics. 

83.  Para. 106:  The opinions expressed by defendants’ 

fact witnesses are not a reliable basis for economic 

conclusions because they are based on incorrect 

factual premises: that college athletes currently are 

not paid to participate in athletics (they are – the 

NCAA lost that battle in 1957), and that compensa-

tion of college athletes is currently capped at COA 

(it isn’t – the Not One Penny standard currently is 

violated for many college athletes). The statements 

by defendants’ fact witnesses also conflate an ath-

lete’s status as a student with an athlete’s status as 

an amateur. The claim that college sports would be 

less popular if college athletes were not students 

(like minor leagues, employing athletes whose only 

connection to the college is the team name) is not 

disputed. The issue in dispute is whether athletes 

who are genuine students at the college for which 

they play also must have their pay regulated by an 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 
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industry-wide cartel manager, the NCAA, to main-

tain the popularity of college sports. 

84.  Para. 112:  To my knowledge, only one academic 

study undertakes a statistical test of whether the 

compensation system that was adopted in 2015 af-

fected the popularity of sports.109 This study exam-

ines attendance and television ratings of football 

games involving Power Five schools, and includes 

an explanatory variable that is zero for all schools in 

2014 and equals the additional stipend that was paid 

by each school in 2015. Thus, the regressions test 

not only whether the move to COA affected the de-

mand for big-time football, but also whether the 

amount of compensation had an effect. The results 

were negative:  football attendance and television 

ratings among Power Five schools was unaffected. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

85.  Fn. 109:  Thomas A. Baker III, Marc Edelman, and 

Nicholas M. Watanabe, “Debunking the NCAA’s 

Myth that Amateurism Conforms with Antitrust 

Law: A Legal and Statistical Analysis,” Tennessee 

Law Review (forthcoming 2018), at https://pa-

pers.ssrn.com/sol3/papers. cfm?ab-

stract_id=3072641. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

86.  Para. 113:  Exhibit 168(c) shows revenues for FBS 

conferences from 2009-10 to 2015-16, plus frag-

mentary data for 2016-17. These revenues mostly 

come from television rights and bowl games, with 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

Sustained /  

Overruled 
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payments from the latter also mainly from televi-

sion. Exhibit 168(c) can be used to infer the effects 

of several major events during the past few years. In 

general, total FBS revenues have grown throughout 

the period. The only exception is that total revenue 

was essentially flat between 2012-13 and 2013-14, 

reflecting the effect of the dissolution of the old Big 

East Conference, the sixth power conference before 

its demise and replacement in FBS by the American 

Athletic Conference. (Some old Big East schools 

joined a new Big East, which is a formidable power 

in men’s basketball but does not play FBS football.) 

(FRE 703; FRE 

802) 

87.  Para. 114:  The effect, if any, of moving to a system 

of full COA scholarships plus additional compen-

sation on total conference revenues would have oc-

curred in 2014-15 and/or 2015-16. The district 

court’s O’Bannon decision and the announcement 

that the NCAA Board had approved allowing the 

Power Five conferences to pay full COA scholar-

ships both occurred before the start of the 2014-15 

football season. If the popularity of college sports 

was reduced by these announcements, revenues 

would have been adversely affected before imple-

mentation of the change, but revenues of FBS con-

ferences increased   by $530 million (30 percent) in 

2014-15. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 
 
 
 
 
 
 
 
 
 
 

Sustained /  

Overruled 
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88.  Para. 115:  When the system of full COA scholar-

ships plus additional benefits was implemented in 

2015-16, FBS  conference  revenues  rose  another  

$250  million  (11  percent),  including  an  increase  

of nearly $45 million (24 percent) among schools 

in FBS conferences other than the Power Five. 

Among the five FBS conferences for which data are 

available for 2016-17, revenues increased again for 

four of the five FBS conferences and for the total 

for all five. Thus, even if some fans oppose paying 

college athletes more than COA, these data do not 

reveal that their opposition has had a negative ef-

fect on revenues. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 

 

 

 

 

 

Sustained /  

Overruled 

89.  Para. 116:  The main source of increased revenue 

for college sports is from television. All Power Five 

conferences have experienced rapid increases in 

television revenues since 2015, when all Power 

Five schools adopted COA scholarships and, as a 

result, many of their football and basketball players 

began to be compensated substantially in excess of 

COA. In 2017-18, each Power Five conference dis-

tributed over $25 million to each of its members, 

the Big Ten disbursed over $50 million to its mem-

bers,110 and three of the four other Power Five con-

ferences expect to reach $40 million per member 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

Sustained /  

Overruled 

 

 

 

 

 

Sustained /  

Overruled 
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soon.111 The increased revenue from television in-

dicates that the popularity of college sports on tele-

vision – mainly football and basketball – has not 

suffered from increasing the compensation of col-

lege athletes above COA. 

1051, 1058–60 

(9th Cir. 2008)) 

90.  Fn. 110:  Angelique S. Chengelis, “Michigan Ath-

letics Projects $2.5 million Surplus,” Detroit News, 

June 21, 2018, at https://www.detroit-

news.com/story/sports/college/university-michi-

gan/ wolverines/2018/06/21/university-michigan-

athletics-projects-2-5-million-budget-surplus/ 

723113002/. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

 

Sustained /  

Overruled 

91.  Fn. 111:  The facts in this paragraph and the next 

paragraph are taken from the following: Jennifer 

Fierro, “In Horseshoe Bay, Big 12 Head Bob 

Bowlsby Says Conference Is Alive and Well,” Dai-

lyTrib.com, May 10, 2017, at http://www.dai-

lytrib.com/ 2017/05/10/speaking-horseshoe-bay- 

big-12-head-bob-bowlsby-says-conference-alive-

well/; Gil Lebreton, “Eight More Years of Annual 

Big Checks Keeping Oklahoma in Big 12,” Star 

Telegram, May 9, 2017, at https://www. star-tele-

gram.com/sports/spt-columns-blogs/gil-lebre-

ton/article149620194.html; Brent Schrotenboer, 

“Panic in the Pac-12 as Conference Quickly Falls 

Behind Rivals,” USA Today, June 12, 2016, at 

https://www.usato-

day.com/story/sports/2018/06/12/panic-pac-12-

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

 

Sustained /  

Overruled 
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conference-quickly-falls-behind-ri-

vals/686880002/; and Chuck Carlton, “Here’s How 

Much Money Each Big 12 School Will Receive af-

ter Conferences Brings in Record $364 Million,” 

Dallas News, June 1, 2018, at https://sportsday.dal-

lasnews.com/college-sports/colleges-

ports/2018/06/01/big- 12-announces-record-reve-

nue-of365-million-spring-meetings-close. 

92.  Para. 118:  In 2019, the only Power Five conference 

without a dedicated TV network will be the Big 12, 

which sells television rights to some games directly 

to networks and allows each member school to sell 

rights to other games. Despite not controlling all 

TV rights and not having its own network, the Big 

12 distributed $36.5 million to each of its members 

in 2017-18, and expects to go over $40 million in 

the near future. The Big 12’s policy of leaving 

some TV rights to its members enabled the Univer-

sity of Texas to create the Longhorn Network, 

which is dedicated to televising games and other 

programming involving the University of Texas.  

The Longhorn Network generates another $20 mil-

lion per year.    Notwithstanding the concern ex-

pressed by Dr. Fenves about paying athletes more 

than COA, Texas seems to be doing quite well even 

though most of its scholarship basketball players 

are paid substantially more than COA. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

 

Sustained /  

Overruled 
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93.  Para. 120:  Exhibit 168(d) contains the most recent 

data from the NCAA for “generated revenue,” or 

revenue directly attributed to the athletic depart-

ment from such things as tickets, concessions, li-

censing, and broadcasting, and does not include al-

locations from a school’s central administration or 

student government. These data separate power 

conferences (“autonomy”) from the rest of FBS and 

also provide data on FCS schools and D-I schools 

that do not play football. For all groups, median 

generated revenues were lower in 2013-14 (before 

the O’Bannon decision) than in 2015-16 (when 

many college athletes began to receive compensa-

tion in excess of COA). These data are not con-

sistent with the hypothesis that revenues for any 

category of Division I were adversely affected by 

the fact that many athletes at FBS schools, and most 

football and basketball players at some major pow-

ers, began to be paid more than COA. 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 

94.  Para. 121:  Still another information source that re-

ports generated revenues for each sport is the data 

from the U.S. Department of Education that are col-

lected in connection with the Equity in Athletics 

Disclosure Act (EADA). EADA revenues are sim-

ilar to but usually slightly smaller than total reve-

nues calculated by the NCAA.114  EADA data are 

available for each sport, and so can be used to test 

whether the sports at issue in this litigation (football 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

 

Sustained /  

Overruled 
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and basketball) were adversely affected by the new 

compensation limits. Exhibit 168(e) shows the rev-

enue from football and men’s and women’s basket-

ball for FBS schools and the rest of Division I from 

2009-10 through 2016-17. These data show that 

neither the announcement of a change in NCAA 

compensation policy in 2014 nor its implementa-

tion in 2015 had a negative effect on revenues from 

these sports. 

95.  Para. 124: Another method for testing the effect of 

compensation above COA is to examine the effects 

on the popularity of sports when a college commits 

an infraction of NCAA rules by providing excess 

benefits to athletes. These violations provide an op-

portunity to evaluate defendants’ claims about the 

consequences of fielding a team that includes a 

player who is a professional according to the 

NCAA’s rules. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965)  

N/A (already 

ruled upon) 

96.  Para. 125: To develop an empirical test of whether 

the negative externality exists and is important re-

quires an understanding of the timing and duration 

of the negative externality of paying college ath-

letes more than COA. The explanation of the nega-

tive externality in the Elzinga Report implies the 

following sequence of effects. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

97.  Para. 126:  For the school that committed the in-

fraction, the benefit arises from an improvement in 

team quality. Presumably the college that violates 

Excluded pur-

suant to Order 

N/A (already 

ruled upon) 
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the compensation rules receives this benefit when a 

tainted “professional” begins playing. A negative 

effect arising from attenuation of the connection of 

a school’s fans to its team (Professor Heckman re-

fers to this as an example of the “economics of 

identity”117) presumably cannot occur until fans 

know that the college player received impermissi-

ble benefits, usually after this player begins to play 

at the school (in some cases much later).118 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

98.  Fn. 117:  Heckman Reply, p. 19. Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

99.  Fn. 118:  For example, excess payments to USC 

Heisman Trophy winner Reggie Bush were first 

mentioned in the press in April 2006, but the ensu-

ing investigation lasted for several years and pun-

ishment was not imposed until June 2010. Bush 

moved on to the NFL from USC after the 2006 sea-

son. See Neil Waechter, “Not Just O. J. Mayo – 

USC Has a History of Controversy,” Bleacher Re-

port, May 18, 2008, at https://bleacherre-

port.com/articles/24039-not-just-oj-mayo- usc-has-

a-history-of-controversy, and “NCAA Delivers 

Postseason Football Ban,” ESPN, June 11, 2010, at 

http://www.espn.com/ los-ange-

les/ncf/news/story?id=5272615. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 
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100.  Para. 127:  For other schools, the alleged negative 

externality, if it exists, presumably occurs when the 

infraction becomes public information, although 

this date is ambiguous because the possibility of a 

violation often is announced long before the viola-

tion is proved and punishment is rendered. Thus 

retrospectively, one can detect these effects by ex-

amining indicators of the popularity of both the 

school committing the violation and other teams 

through the evolution of the career of the player 

who received impermissible compensation. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

101.  Para. 128:  To illustrate how such a test could be 

performed, consider a highly publicized recent ex-

ample of a violation of the NCAA’s amateurism 

rules. Heisman Trophy winner Johnny Manziel, the 

Texas A&M quarterback, was investigated for sign-

ing autographs that were then sold. Although the 

NCAA concluded that the evidence was insufficient 

to prove that Manziel received an improper benefit 

for his autographs, he was nonetheless required to 

sit out the first half of his team’s first game in 2013 

as punishment for violating the NCAA’s rules by 

being involved in selling his autograph.119 The im-

mediate effect of Manziel’s case on Texas A&M 

(asserted to be positive) would be revealed by the 

popularity of games involving Manziel in the 2012 

season, but this positive effect would be diminished 

in 2013 once the violation and punishment became 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 
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publicly known. The alleged negative effects on 

other schools would be revealed in the popularity of 

their games in 2013 and subsequent seasons (2014-

15 and beyond). 

102.  Fn. 119:  The Manziel story is described in Claire 

St. Amant, “Johnny Manziel Accused of Selling 

Autographs for $10,000 in Improper Scheme,” Cul-

ture Map Dallas, August 5, 2013. at http://dal-

las.culturemap.com/news/sports/08-05-13-johnny-

manziel-selling-autographs-ncaa- investigation/;  

George Schroeder, “Analysis: The Johnny Manziel 

Autograph Case,” USA Today, August 16, 2013, at 

http://www.usatoday.com/story/ 

sports/ncaaf/sec/2013/08/15/johnny- manziel-texas-

am-ncaa-investigation-autographs-for-

money/2662257/; and Patrick Rishe, “Johnny Man-

ziel’s Half-Game Suspension Reflects Half-Witted 

NCAA Justice,” Forbes, August 28, 2013, at 

http://www.forbes.com/sites 

/prishe/2013/08/28/johnny-manziels-half-game- 

suspension-reflects-half-witted-ncaa-unbalanced-

justice/. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

 

N/A (already 

ruled upon) 

103.  Para. 129: ESPN televised the game in which Man-

ziel served his one-half-game suspension. The quar-

ter-hour Nielsen audience ratings rose in the second 

half after Manziel entered, peaked in the third quar-

ter as the game changed from close (28-21 at the 

half) to an easy victory for Texas A&M (52-28), 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

 

N/A (already 

ruled upon) 
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and finished 61 percent above the average rating for 

ESPN’s early Saturday games in 2012.120 Manziel’s 

second game against top-ranked Alabama was tele-

vised by CBS. The rating for this game was the 

highest of any college football game on CBS in 23 

years, up by 200 percent over the opening SEC 

game on CBS, Alabama versus Arkansas.121 Obvi-

ously, playing Johnny Manziel did not diminish the 

popularity of the games of his own team, implying 

that the negative effect of fielding a professional 

athlete on the popularity of Texas A&M football ei-

ther did not exist or was swamped by all of the 

other factors that determine the popularity 

of a specific game involving specific teams. 

 

104.  Fn. 120:  Rachel Bachman, “How Johnny Football 

Moved the TV Needle,” Wall Street Journal Sep-

tember 13, 2013, at http://online.wsj.com/arti-

cle/SB100014241278873238465045790715331 

62496244.html. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

 

 

 

105.  Fn. 121:  Chip Patterson, “CBS: Alabama-Texas 

A&M TV Ratings Highest in 23 Years,” 

CBSSports.com, September 15, 2013, at 

http://www.cbssports.com/collegefootball/eye-on-

college- football/23663035/cbs-alabamatexas-am-

tv-ratings-highest-in-23-years. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

106.  Para. 130:  Professor Elzinga’s hypothesized 

“downward” spiral at other schools should be most 

apparent in the SEC, the conference in which Texas 

Excluded pur-

suant to Order 

N/A (already 

ruled upon) 
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A&M is a member and plays eight of its twelve 

regular season games. Depending on the timing of 

the effect, the demand for SEC games should have 

been reduced in the year immediately following the 

scandal (2013-14), the year thereafter (2014-15), or 

both. But the data reveal no such negative effect. In 

2013-14, SEC conference revenues were up by 

more than $40 million, and in the next fiscal year 

(2014-15), SEC revenue grew by another $200 mil-

lion (Exhibit 168(c) (Pls.’ Trial Ex. 137)). Again, if 

the negative externality exists, it must be suffi-

ciently small that other factors affecting the popu-

larity of SEC football overwhelm the effect of 

Manziel’s rules violation. 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

107.  Para. 131: An example of a major case involving 

unauthorized benefits occurred at Purdue, which 

was fined $380,000 for, among other things, giving 

players improper benefits.122 One of the university 

officials who was interviewed by Professor Elzinga 

was Morgan Burke, Purdue’s former Director of 

Athletics. Professor Elzinga did not ask Mr. Burke 

about the effect of this violation and punishment on 

the demand for basketball at Purdue or its Big Ten 

rivals. Defendants’ economic experts did not exam-

ine any data about the effect of this case on the pop-

ularity of men’s basketball at Purdue and other Big 

Ten colleges to ascertain whether the facts are con-

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 
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sistent with the assertion that paying college ath-

letes more than NCAA rules allow adversely affects 

the demand for college sports. 

108.  Fn. 122:  “Purdue Hoops on Probation,” CBS 

News, May 11, 1999, at 

http://www.cbsnews.com/news/purdue-hoops-on-

probation/. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

109.  Para. 132:  Major infractions of NCAA compensa-

tion rules are potentially important in this matter 

because they provide an opportunity that defend-

ants’ economic experts did not pursue for testing 

and measuring defendants’ alleged negative effect 

on the demand for college sports of playing profes-

sionals (as the NCAA defines them) in college 

games. Two relevant facts about Division I sports 

lead to the conclusion that the alleged negative ex-

ternality from fielding professionals does not exist 

or is too small to be detectable. One fact is that 

Level I and Level II violations of NCAA rules by 

Division I schools regarding compensation of ath-

letes (either impermissible payments to recruits or 

excessive benefits to enrolled athletes) are not rare 

(a few per year).123 . . . Thus, repeated major infrac-

tions in which fines and other penalties are imposed 

on colleges for excess benefits have not under-

mined the popularity of college sports. The most 

plausible inference to draw from these data is that 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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the negative effect on demand of violating the 

NCAA’s compensation rules either does not exist 

or, if it does, is economically unimportant. 

110.  Fn. 123:  Major (Level I or Level II) infractions are 

listed at https://web3.ncaa.org /lsdbi/search? 

types=major&q=. This list includes all major viola-

tions, not just violations associated with impermis-

sible benefits, but the latter can be found by search-

ing the database using such terns as “benefits” and 

“financial aid.” During academic year 2017, among 

the major violations are improper benefits to foot-

ball players at Mississippi and basketball players at 

South Florida. Several impermissible benefits cases 

also occurred involving other sports at other D-I 

colleges. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

111.  Para. 133:  Defendants assert that the current re-

strictions on compensation of college athletes en-

hance the integration of college athletes into cam-

pus life.  In this regard defendants offer two argu-

ments.124 First, if student-athletes were paid more 

than they currently are, they would likely devote 

more effort to and spend more time on their sports” 

and less time on academics and college life. Sec-

ond, defendants make reference to “the potential 

wedge paying student-athletes would create be-

tween those students and the rest of the campus 

community.”  Neither of these claims is supported 

by economic evidence. 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 
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112.  Para. 135:  By comparison, defendants’ assertions 

about the integration of athletes into campus life 

amount to the claim that colleges and students can-

not be trusted to reach an agreement that is in their 

own mutual best interests. That is, colleges and stu-

dents allegedly would harm themselves by entering 

into a compensation agreement that pays college 

athletes more than the rules allow. Here, paying 

athletes more than NCAA rules allow is alleged to 

have two adverse effects. First, campus life is made 

less pleasant because a wedge allegedly is driven 

between its athletes and other members of the cam-

pus community (other students, alumni, faculty, 

etc.). Second, the welfare of college athletes is re-

duced because the athletes’ academic performance 

and connections to the campus community are un-

dermined. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

113.  Para. 136:  In this hypothetical world of irrational 

colleges and athletes, the NCAA’s rules governing 

compensation of athletes are paternalistic – to stop 

colleges and athletes from harming themselves. 

The premise of this argument is that competition it-

self is the problem – in a competitive market, col-

leges and their athletes allegedly will adopt mutu-

ally destructive compensation agreements, and the 

NCAA is doing college athletes a favor by adopting 

rules that transfer income from them to colleges by 

denying them access to a competitive market. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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114.  Para.  140:  First, a condition of receiving compen-

sation as a college athlete is that a student must re-

main in good academic standing, so one could make 

precisely the same theoretical argument about in-

centives with respect to academic performance. 

That is, if compensation for class members in-

creases, each athlete would have a greater incentive 

to remain academically eligible for athletic compe-

tition. Since 2015, athletic scholarships in Power 

Five conferences and in many other Division I 

schools cannot be withdrawn for reasons of athletic 

performance.128 If a class member’s position on a 

team is assured because the student is an excellent 

athlete or has a guaranteed multi-year athletic 

scholarship, the only plausible ways that a scholar-

ship can be lost is by failing academically or engag-

ing in antisocial behavior, in which case the pri-

mary incentive from an increase in compensation of 

the class member is to increase academic effort and 

to improve personal behavior. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

115.  Fn. 128:  Cancellation of scholarships for reasons 

related to performance is still a problem at some 

schools. A recent example occurred at North Caro-

lina Central, not exactly an athletic powerhouse, 

when, despite the school’s best season in several 

years, a new coach cut several scholarship athletes 

from the team, including some who were near grad-

uation. Steven J. Gaither, “NCCU Women’s Hoops 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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Cuts Nine Players, Including Scholarship Players,” 

HBCU Gameday, March 26, 2018, at 

https://hbcugameday.com/2018/03/26/nccu-wom-

ens-hoops-cuts-nine- scholarship-players/amp/. 

This action indicates that the commitment to the ac-

ademic success of athletes by the NCCU athletics 

department is minimal. 

116.  Para. 142:  As an empirical matter, the overall effect 

on academic achievement of an increase in compen-

sation of a class member is determined jointly by 

all three factors: (1) the incentive to stay on a team; 

(2) the incentive to retain academic eligibility; and 

(3) the effect of higher income on the demand for 

higher education. Peer reviewed empirical research 

shows that the combined effect of these three fac-

tors is that greater compensation of class members 

is likely to improve their academic performance. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

117.  Para. 144:  Another important piece of economic 

evidence is current trends in graduation rates 

among D-I athletes. An interesting natural experi-

ment occurred in 2015 when the NCAA cap on ath-

letic scholarships was raised to COA, which caused 

the value of athletic scholarships to increase by 

$2,000 to $7,000 in cash payments at nearly all FBS 

schools and many other D-I institutions. For many 

class members, the 2015 changes caused their total 

compensation to rise substantially above COA. The 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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defendants’ argument implies that such a substan-

tial increase in cash compensation should have 

caused a substitution of effort towards athletics and 

away from academics, thereby causing graduation 

rates to fall.      But in 2017, the graduation rate 

among Division I football, men’s basketball and 

women’s basketball players was higher than in 

2015, even though the graduation success rate in 

2015 was higher than in any previous year.132 

118.  Para. 146:  The Heckman Report and the Heckman 

Reply contain statistical analyses of, among other 

things, the graduation rates of athletes. Professor 

Heckman’s regressions shed no light on whether 

greater compensation of class members would af-

fect their graduation rates. Hence Professor Heck-

man’s regressions are irrelevant to assessing the va-

lidity of defendants’ alleged procompetitive benefit 

of greater academic integration of college athletes. 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 

119.  Para. 147:  Due to limitations of the available data, 

Professor Heckman cannot measure the effect of 

the amount of compensation of FBS football and 

Division I basketball athletes on academic success. 

Professor Heckman’s data do not include the 

amount of financial aid that an athlete received 

while in college, which prevents him from testing 

whether greater compensation affects graduation 

rates. In addition, Professor Heckman’s data are 

limited to the period in which the old GIA cap was 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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in place, so he cannot test whether graduation rates 

were affected by the change in NCAA compensa-

tion rules in 2015 that allowed students to receive 

cash stipends of several thousand dollars. The data 

also do not permit a test of whether partial scholar-

ships that are awarded in sports other than football 

and basketball have a different effect on graduation 

rates than full scholarships. Finally, as Professor 

Heckman acknowledges,134 available data do not 

enable him to know which sport an athlete played in 

college, so he infers whether an athlete is a football 

or basketball player from whether the athlete 

played either sport in high school, and for male ath-

letes lumps both sports together. Thus, Professor 

Heckman’s regressions do not provide any insight 

into whether the amount of compensation that is re-

ceived by an FBS football player or a Division I 

basketball affects that athlete’s academic achieve-

ment. 

120.  Para. 148:  In summary, defendants have no evi-

dence other than self-serving statements by NCAA 

and university officials that an increase in the value 

of athletic scholarships will reduce the academic 

performance of college athletes. Research on the 

effects of financial status on academic achievement 

shows that giving cash to low-income students im-

proves their academic performance. Recent trends 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 
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in graduation rates among college athletes demon-

strate that academic success has improved substan-

tially as compensation of college athletes has in-

creased. 

121.  Para. 149:  The defendants assert that “providing 

student-athletes more than cost of attendance and 

allowable benefits would ‘distinguish’ them from 

other students and potentially ‘create a wedge be-

tween the student athletes and the regular student 

body, who are not receiving that type of compensa-

tion.’”135 This statement seems to be based on the 

assumption that the “regular student body” receives 

scholarships that are comparable to a full COA ath-

letic scholarship. Unless this were the case, a full 

COA scholarship would, alone, “distinguish” an 

athlete from other students and “create a wedge” 

between athletes and other students “who are not 

receiving that type of compensation.” In fact, “reg-

ular students” do not normally receive full COA 

scholarships, and the financial aid they do receive 

differs in many important ways from a full COA 

scholarship. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

122.  Fn. 135:  Defendants’ Summary Judgment Motion, 

pp. 48-49, internal quotes from NCAA Vice Presi-

dent Kevin Lennon. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

N/A (already 

ruled upon) 
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Expert Opin-

ions (Dkt. No. 

968) 

123.  Para. 150:  Need-based financial aid for “regular 

students” provides assistance up to the difference 

between COA and expected family contribution.136 

While most college students receive some financial 

aid, few receive financial aid equal to COA because 

their expected family contributions are not zero. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

124.  Fn. 136:  “EFC Calculator,” College Board, at 

https://bigfuture.collegeboard.org/pay-for- col-

lege/paying-your-share/expected-family-contribu-

tion-calculator. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

125.  Para. 151:  Moreover, financial aid for regular stu-

dents is not just a grant like an athletic scholarship. 

The “net price” of college is COA less the sum of 

college tax benefits and grants that do not have to 

be repaid.137 The latter includes scholarship awards, 

but it also includes jobs paid from the federal work- 

study program for low-income students whose fi-

nancial need exceeds the cap on Pell Grants.138 That 

is, low-income students who are not athletes often 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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receive some of the financial aid that does not have 

to be repaid in the form of a job. 

126.  Fn. 137:  “Focus on Net Price, not Sticker Price,” 

College Board, at https://bigfuture.collegeboard. 

org/pay-for-college/paying-your-share/focus-on-

net-price-not-sticker-price. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

127.  Fn. 138:  “Federal Work-Study Jobs Help Students 

Earn Money to Pay for College or Career School,” 

Office of Federal Student Aid, at https://studen-

taid.ed.gov/sa/types/work-study. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

128.  Para. 152:  Most students face a significant “net 

price” of college. Some of the net price may be cov-

ered by other types of financial aid, such as student 

loans and other on-campus jobs. There also is no 

restriction on “regular students” that total financial 

aid from all sources be capped at COA. In particu-

lar, students can and some do hold campus jobs that 

bring their total payments to more than COA. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

129.  Para. 153:  Some of the “net price” is usually paid Excluded pur-

suant to Order 

N/A (already 

ruled upon) 
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by a student’s family. The greatest source of differ-

ences  in financial status among college students is 

differences in the incomes and wealth of their fam-

ilies. Family income and wealth are the primary 

factors in determining expected family contribu-

tion, which in turn affects the amount of financial 

aid that a student can receive. 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

130.  Para. 154:  Finally, an important difference between 

athletes and “regular students” is that only the for-

mer are eligible for benefits from financial assis-

tance programs that are available only to athletes.    

Defendants focus exclusively on athletic scholar-

ships in excess of COA, but ignore that SAF and 

benefits incidental to participation also “distin-

guish” athletes from other students because the lat-

ter “are not receiving that type of compensation.” 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

131.  Para. 155:  Defendants’ fact witnesses do not men-

tion these other sources of differences in financial 

status among students, let alone explain why a 

scholarship that goes even one penny above COA 

is more important than the difference between a full 

COA scholarship and a typical need-based scholar-

ship, or than other sources of differences in finan-

cial status among students that are worth more than 

one penny, including other benefits that are availa-

ble only to athletes. Nor do they provide any spe-

cific evidence, not even an example, of circum-

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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stances in which the earnings of professional ath-

letes who remain on campus as enrolled students 

created a wedge between athletes and other mem-

bers of the campus community. 

132.  Para. 156:  Defendants’ economic experts assert 

that the value of athletic scholarships can affect in-

tegration into campus life, but they provide no evi-

dence that student integration is affected by the 

amount of compensation of athletes. The Elzinga 

Report (pp. 38-43, 92-93) asserts that if the value 

of an athletic scholarship exceeded COA, athletes 

would not be integrated into campus life and others 

would have less interest in the school. Professor El-

zinga’s only evidence for this claim is unsupported 

assertions by NCAA, conference, and university 

officials that are broadly consistent with his opin-

ion. None of these witnesses has a basis for these 

opinions in any systematic study of student integra-

tion. 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 

133.  Para. 161:  One example that is not consistent with 

the hypothesis in the Heckman Reply that the finan-

cial success of an athlete undermines their relation-

ship with others in the academic community is the 

experience of golfer Michelle Wie, who graduated 

from Stanford in 2012. Ms. Wie played profes-

sional golf during her entire period of enrollment as 

a student at Stanford and, in 2009, after two years of 

college, had total winnings on the LPGA tour of 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 
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over $900,000.143 During her senior year, as her 

golf earnings topped $2 million, Ms. Wie stated 

that she was not treated any differently than any 

other student on campus.144 In another interview, 

Ms. Wie spoke warmly about being part of the cam-

pus community and characterized her time at Stan-

ford as “the best 4½ years of my life.’145 

134.  Para. 162:  Another example is Katie Ledecky, a 

current rising junior at Stanford who was paid more 

than $100,000 for her performance at the Olympics 

and who, at the conclusion of the women’s NCAA 

swimming  season  this  spring,  announced  that  

for  the  rest  of  her  time  in  college  she  would 

swim professionally, rather than for Stanford, while 

nevertheless remaining enrolled as a student. Ms. 

Ledecky’s decision to turn pro was supported by 

her Stanford coach, and, despite turning pro, she 

continued to work out with her Stanford teammates 

and to live with five other members of the swim-

ming team.146 Before the end of Stanford’s 2017-18 

academic year, at her first pro swimming event, Ms. 

Ledecky broke a world record.147 In June, Ms. Le-

decky won two honors that are pertinent to as-

sessing her integration into campus life: outstand-

ing Academic All-American of the year in all of 

college sports from the College Sports Information 

Directors of America, and the Stanford Department 

of Athletics’ award for “the athlete who attains the 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 
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highest standards of athletic performance, leader-

ship and academic achievement.”148  Ms. Ledecky 

has a 3.99 grade point average. 

135.  Fn. 146:  Nick Zaccardi, “Katie Ladecky Turns 

Pro,” NBC Sports, March 26, 2018, at https://olym-

pics.nbcsports.com/2018/ 03/26/ katie-ledecky-

turns-pro/. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

136.  Fn. 147:  “Katie Ledecky Shatters Own World Rec-

ord in First Pro Event,” USA Today, May 17, 2018, 

at https://www.usatoday.com/story/sports/olym-

pics/2018/05/17/katie-ledecky-pro-event- 1500-me-

ter-freestyle/618722002/. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

137.  Fn. 148:  “Katie Ladecky Wins Stanford Athletics’ 

Al Masters Award,’ Stanford News, June 17, 2018, 

at https://news.stanford.edu/the-

dish/2018/06/17/katie-ledecky-wins-stanford-ath-

letics-al- masters-award/. 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

138.  Para. 163:  As successful as some students who are 

also professional athletes have been, their rewards 

are not as great as the compensation of many college 

coaches. That is, a much bigger source of income 

differences on many Division I campuses is the 

compensation of college football and basketball 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

N/A (already 

ruled upon) 
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coaches. If income inequality has a substantial ef-

fect on the integration of the constituencies of a col-

lege, then coaching salaries would be an extremely 

important factor undermining integration. 

Expert Opin-

ions (Dkt. No. 

968) 

139.  Para. 164:  In 2017, the highest paid public em-

ployee in 31 states was a college football coach, 

and in eight states the highest paid public employee 

was a college basketball coach, with coaches often 

earning several times as much salary as any other 

university employee, including the president.149 

Among the 39 coaches who are the highest paid 

state employees, eight earned more than $5 million 

and 26 more earned more than $2 million. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

140.  Fn. 149:  “Who’s the Highest Paid Person in Your 

State?’ ESPN, March 20, 2018, at http://www. 

espn.com/espn/feature/story/_/id/22454170/high-

est-paid-state-employees-include-ncaa-coaches- 

nick-saban-john-calipari-dabo-swinney-bill-self-

bob-huggins. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

141.  Para. 165:  A plausible indicator of the absence of 

adequate integration of athletes into the campus 

community is the failure of a college to implement 

the NCAA’s academic integrity rules to the effect 

that athletes must be students in good standing who 

are making adequate progress towards the degree 

of their choice. In recent years, whether athletes are 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

N/A (already 

ruled upon) 
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free to pursue their academic interests or, in the ex-

treme, are steered into easy courses (perhaps fake) 

to keep them academically eligible, has become an 

important issue at many colleges. 

Expert Opin-

ions (Dkt. No. 

968) 

142.  Para. 166:  For example, Josh Rosen, the UCLA 

star quarterback in 2017 who was the 10th pick in 

the 2018 NFL draft, stated that while he loved 

school (he was an economics major), “football re-

ally dents my ability to take some classes that I 

need. There are a bunch of classes that are offered 

only one time.  There was  a class this spring I had 

to take, but there was a conflict with spring foot-

ball… Look, football and school just don’t go to-

gether… Trying to do both is like trying to do two 

full time jobs… Human beings don’t belong in 

school with our schedules. No one in their right 

mind should have a football player’s schedule, and 

go to school. It’s not that some players shouldn’t be 

in school; It’s just that universities should help 

them more—instead of finding ways to keep them 

eligible.”150 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

143.  Fn. 150:  Josh Hayes, “Josh Rosen Q&A: UCLA 

QB on Injuries, NCAA and Post-NFL Goal to 

‘Own the World,’” Bleacher Report, August 8, 

2017, at http://bleacherreport.com/articles/ 

2722587-josh-rosen-qa-ucla-qb-on-injuries-ncaa-

and-post-nfl-goal-to-own-the-world. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

N/A (already 

ruled upon) 
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Expert Opin-

ions (Dkt. No. 

968) 

144.  Para. 167:  Rosen’s complaint is reflected in the nu-

merous cases that have arisen in recent years of ac-

ademic misconduct by universities to keep athletes 

academically eligible. Since August 2015 (when 

the new scholarship rules were implemented), the 

following universities have been put on NCAA pro-

bation for engaging in academic misconduct in-

volving Division I football and basketball players. 

These infractions include having people take exams 

and write papers for athletes, forging academic rec-

ords, or steering athletes into fake courses. The 

schools involved are: California State at Northridge 

(men’s basketball151), Georgia Southern (foot-

ball152), Louisiana Lafayette (football153), Univer-

sity of Mississippi (women’s basketball154 and foot-

ball155), Notre Dame (football156), Pacific (men’s 

basketball157), Southeast Missouri State  (men’s  

basketball158),  Southern  Methodist  (men’s  bas-

ketball159),  Southern  Mississippi (men’s basket-

ball160) and Syracuse (football, men’s basket-

ball161). 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

145.  Fn. 151:  “Remanded California State University, 

Northridge Public Infractions Decision,” December 

7, 2016, at https://web3.ncaa.org/lsdbi/search/mi-

CaseView/report?id=102690. 

Excluded pur-

suant to Order 

N/A (already 

ruled upon) 
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Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

146.  Fn. 152:  “Georgia Southern Placed on Two-Year 

Probation, Loses Scholarships for NCAA Viola-

tions,’ ESPN, July 8, 2016, at 

http://www.espn.com/college-foot-

ball/story/_/id/16860140/ georgia-southern-placed-

two-year-probation-loses-scholarships-ncaa-viola-

tions. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

147.  Fn. 153:  “NCAA Releases Ruling on LA Lafayette 

Violations,” News Star, January 12, 2016, at 

http://www.thenewsstar.com/story/sports/col-

lege/2016/01/12/ncaa-releases-ruling-ull- viola-

tions/78687430/. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

148.  Fn. 154: “Violations Found in Ole Miss Women’s 

Basketball and Track Programs,” NCAA, October 

7, 2016, at http://www.ncaa.org/about/re-

sources/media-center/news/violations-found- ole-

miss-women-s-basketball-and-track-programs. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

149.  Fn. 155:  “University of Mississippi Public Infrac-

tions Decision,” December 1, 2017, at 

https://web3.ncaa.org/lsdbi/ search/miCaseView/re-

port?id=102650. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 
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150.  Fn. 156:  “Notre Dame Must Vacate Football Wins 

After Academic Violations by Trainer,” USA To-

day, November 22, 2016, at 

https://www.usatoday.com/ 

story/sports/ncaaf/2016/11/22/notre- dame-ncaa-vi-

olations-student-trainer/94280000/. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

151.  Fn. 157:  “University of the Pacific Public Infrac-

tions Decision,” September 20, 2017, at 

https://web3.ncaa.org/lsdbi/ search/miCaseView/re-

port?id=102636. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

152.  Fn. 158:  “Southeast Missouri State University Pub-

lic Infractions Decision,” March 10, 2017, at 

https://web3.ncaa.org/ lsdbi/search/miCaseView/re-

port?id =102598. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

153.  Fn. 159:  SMU Commits Men’s Basketball and 

Golf Violations,’ NCAA, September 29, 2015, at 

http://www.ncaa.org/ about/resources/media-cen-

ter/news/smu-commits-men-s-basketball-and- golf-

violations. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

154.  Fn. 160:  “Former Southern Mississippi Men’s Bas-

ketball Coach Acted Unethically,” NCAA, April 8, 

2016, at http://www.ncaa.org/about/resources/me-

dia-center/news/former-southern-mississippi- men-

s-basketball-coach-acted-unethically.” 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 
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155.  Fn. 161:  “Syracuse Did Not Control Athletics; 

Basketball Coach Failed to Monitor,” NCAA, 

March 6, 2015, at http://www.ncaa.org/about/re-

sources/media-center/news/syracuse-did-not-con-

trol- athletics-basketball-coach-failed-monitor. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

156.  Para. 168:  Another academic fraud case involved 

North Carolina. Numerous football and basketball 

players were given credit for enrolling in courses 

that essentially did not exist in that students were 

assigned little or no work and were required to put 

forth little or no effort to receive a passing grade. 

The university’s commissioned investigation found 

that academic credit for fake courses had been given 

for eighteen years, that nearly half of the students 

enrolled in these courses were college athletes, that 

roughly 2/3 of these athletes played football, men’s 

basketball, or women’s basketball, and that aca-

demic advisers in the Department of Athletics 

steered college athletes into these courses to keep 

them academically eligible.162 In the NCAA’s in-

vestigation, North Carolina renounced the findings 

of its own investigation, denied that NCAA rules 

had been violated because these courses also were 

taken by some students who were not athletes, and 

asserted that the content and quality of generally 

available courses was outside the NCAA’s jurisdic-

tion.163 The NCAA largely agreed with North Caro-

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 
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lina on the jurisdictional issue, and ended up penal-

izing the university only for the actions of one per-

son with respect to members of the women’s bas-

ketball team. This case exposes an enormous loop-

hole in the NCAA’s rules in that academic fraud 

cannot be punished if the same fraud is committed 

on some other students as well as to athletes. 

157.  Fn. 162:  Kenneth L. Weinstein, A. Joseph Jay III 

and Colleen Depman Kukowski, Investigation of 

Irregular Classes in the Department of African and 

Afro-American Studies at the University of North 

Carolina at Chapel Hill, October 16, 2014, pp. 3-4, 

at http://3qh929iorux3fdpl532k03kg. wpen-

gine.netdna-cdn.com/wp-content/uploads/ 

2014/10/UNC-FINAL-REPORT.pdf. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

158.  Fn. 163:  “University of North Carolina at Chapel 

Hill Public Infractions Decisions,” October 13, 

2017, at https://web3.ncaa.org/lsdbi/search/miCase-

View/report?id=102636.” 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

159.  Para. 169:  Notwithstanding the continued rise in 

graduation rates among Division I athletes, these 

rates are lowest for football, and below average for 

men’s and women’s basketball. The academic 

fraud cases listed above arise from the desire to 

keep college athletes eligible who are not receiving 

an adequate college education, let alone making 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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progress toward a degree. The NCAA’s Commis-

sion on College Basketball recently characterized 

the situation as follows: “The NCAA’s investiga-

tive and enforcement functions were designed for a 

simpler time, when rules violations did not put so 

much at stake. As a result, the NCAA as an enforce-

ment entity has little credibility with the public and 

its members, and what it has continues to dwindle. 

There are multiple cases of compromised academic 

standards and institutional integrity to keep the 

money and talent flowing.”164 As an economic mat-

ter, the gap between the revenue that athletes gen-

erate in FBS football and basketball and the com-

pensation of those athletes enhances the incentive 

to engage in academic fraud to keep athlete’s eligi-

ble that compromises a college’s academic mission 

and overwhelms the NCAA’s enforcement efforts. 

160.  Fn. 164:  Commission on College Basketball, “Re-

port and Recommendations to Address the Issues 

Facing Collegiate Basketball,” April 2018, p. 2. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

161.  Para. 170:  An excellent example of the abandon-

ment of the mission of college in pursuit of success 

and profit from college sports is the open use of 

Excluded pur-

suant to Order 

N/A (already 

ruled upon) 
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“one and done” players. “One and done” refers to 

players who, because the NBA does not permit 

players to be drafted until they are 19 years old, at-

tend college only for a year with the intention of 

leaving college after one year to turn professional. 

According to the NCAA’s Commission on College 

Basketball, “One-and-done has played a significant 

role in corrupting and destabilizing college basket-

ball… Elite high school players with NBA pro-

spects and no interest in a college degree should not 

be ‘forced’ to attend college, often for less than a 

year.”165 Of course, colleges are not blameless here 

because they actively recruit players who are 

known to be planning to drop out of college as soon 

as their first college basketball season comes to an 

end. 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

162. Fn. 165: Ibid. Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

163. Para. 171:  One of the prime examples of a univer-

sity that has recruited many “one-and-done” play-

ers is Kentucky, and one of the people that Profes-

sor Elzinga interviewed for his expert report was 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

Sustained /  

Overruled 
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the Director of Athletics at Kentucky, Mitch Barn-

hart. Professor Elzinga apparently did not ask Mr. 

Barnhart any questions about the publicly stated 

policy of Kentucky’s basketball coach, John Calip-

ari, to recruit “one- and-done” players.166 How 

much academic progress do these players make in 

their time at Kentucky (what fraction even finish 

their freshmen year)? Does public awareness that 

these players have no intention of being college stu-

dents adversely affect interest in the basketball 

team? Coach Calipari defended the “one-and-

done” system by pointing out that “they can come 

back and finish up!”167 Professor Elzinga could 

have inquired about the fraction of Kentucky play-

ers who, after leaving school after their freshman or 

sophomore years, returned to college to earn their 

degrees. 

(FRE 703; FRE 

802) 

164.  Fn. 166:  “By the Numbers: How Kentucky’s One-

and-Dones Have Fared in NBA,” Sports Illustrated, 

April 11, 2015, at 

https://www.si.com/nba/2015/04/11/ karl-anthony-

towns-kentucky- draft-one-and-dones-john-calipari-

success-anthony-davis.” 

Disclosure of 

inadmissible 

facts relied 

upon by expert 

(FRE 703; FRE 

802) 

Sustained /  

Overruled 

165.  Fn. 167:  “John Calipari on Coaching Extreme Tal-

ent, One-and-Dones and His All-NBA Team,” 

Bleacher Report, February 15, 2017, at 

http://bleacherreport.com/articles/2691798-john-

calipari- on-coaching-extreme-talent-one-and-

Disclosure of 

inadmissible 

facts relied 

upon by expert 

Sustained /  

Overruled 
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dones-and-his-all-nba-team?utm_source=face-

book.com& utm_medium=referral&utm_cam-

paign=programming-national.” 

(FRE 703; FRE 

802) 

166.  Para. 172:  Professor Elzinga also did not ask the 

President of the University of Texas about academic 

advising of athletes at his university. An investiga-

tion of academic pursuits of athletes at Texas found 

no NCAA violations, but did find that academic ad-

visers at Texas were steering athletes away from 

challenging courses and, in some cases, away from 

college majors that corresponded to their principal 

academic interests.168 Professor Elzinga’s notes 

from his interview do not indicate that he ques-

tioned Dr. Fenves about whether steps have been 

taken to stop the Office of Athletics Student Services 

at Texas from steering athletes away from challeng-

ing courses and majors. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

167.  Fn. 168:  “Report that Clears UT Athletics of 

Cheating Still Raises Red Flags,” Dallas Observer, 

January 14, 2016, at http://www.dallasob-

server.com/news/report-that-clears-ut-athletics-of- 

cheating-still-raises-red-flags-7931946. 

Excluded pur-

suant to Order 

Regarding Mo-

tions In Limine 

(Dkt. No. 965) 

N/A (already 

ruled upon) 

168.  Para. 173:  The discussion by the defendants and 

their witnesses of the integration of athletes into 

campus life focuses on only one aspect of this issue: 

whether increasing the compensation of athletes 

will harm their academic progress and attenuate the 

relationship between athletes and other members of 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

N/A (already 

ruled upon) 
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the campus community. But the recent history of 

college sports is replete with much more direct and 

significant examples of actions and policies at col-

leges that directly undermine the academic integ-

rity of the institution. Unlike the issues of the aca-

demic integration of students that the defendants 

raise, which are not supported by any reliable, ob-

jective information, direct attacks on academic in-

tegrity in pursuit of athletic success are well docu-

mented, as is the NCAA’s failure to prevent them. 

The defendants and their witnesses give no sign that 

they even consider that academic fraud is a serious 

threat to academic integrity and that the NCAA’s 

steadfast efforts to punish vigorously even minor 

transgressions of its limits on benefits to athletes 

contributes to the incentive to engage in academic 

fraud. 

Expert Opin-

ions (Dkt. No. 

968) 

169.  Para. 174:  Professor Elzinga also claims that the 

effect of compensation in excess of the COA cap on 

the integration of athletes into campus life is a “neg-

ative externality.”169 Professor Elzinga claim is in-

correct. An externality refers to the effect of a 

transaction on others who are not parties to it. The 

relevant community with respect to the integration 

of athletes is the campus, and integration of athletes 

on one campus does not depend on how much ath-

letes at another campus are being compensated. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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Hence, achieving this procompetitive benefit does 

not require collective action by all colleges. 

170.  Fn. 169: Ibid., pp. 25-26. Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

171.  Para. 175:  With respect to academic performance, 

the defendants’ hypothesized effect is that greater 

compensation causes an athlete to devote less time 

to academics. This outcome, if it were true, is the 

result of private actions by a college to compensate 

an athlete and a student to respond to the incentive 

to succeed as an athlete. This hypothesized aca-

demic effect is experienced by the parties to the 

transaction, which are the athlete and the college.   

Academic performance at one college is not af-

fected by the compensation of athletes at another 

college and so does not create an effect that is ex-

ternal to the parties to the transaction. In short, a 

Harvard athlete’s grades are not affected by the 

compensation paid to an athlete at Stanford. That 

is, Katie Ledecky’s pay for her Olympic perfor-

mance and her earnings from pro swimming since 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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she turned professional this spring are not likely to 

cause an academic crisis among Harvard athletes. 

172.  Para. 176:  Note that defendants’ alleged procom-

petitive benefit concerning academic achievement is 

distinct from the incentive that colleges have not to 

take sufficiently into account the academic side of 

an athlete’s campus life. Academic fraud, for exam-

ple, reflects the powerful incentive to keep a good 

athlete eligible despite poor academic performance. 

While this problem is less severe if athletes receive 

greater compensation, as explained above, there re-

mains a legitimate role for the NCAA or other gov-

erning body to set and to enforce academic stand-

ards for college athletes. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

173.  Para. 179:  The defendants have not offered any re-

liable economic evidence that the current re-

strictions on compensating college athletes have 

procompetitive benefits. Nevertheless, I have been 

asked to assume in this part of my testimony that 

such procompetitive benefits exist and to analyze 

whether less restrictive alternatives to the chal-

lenged NCAA rules could be adopted that would 

provide these same benefits. My conclusion is that 

such less restrictive alternatives exist. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

174.  Para. 180:  The first task in carrying out this assign-

ment is to identify how the market for college ath-

letes who play FBS football and Division I basket-

ball would work if the plaintiffs were granted the 

Excluded pur-

suant to Order 

Resolving Mo-

N/A (already 

ruled upon) 
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relief that they seek. The defendants persistently 

mischaracterize the goal of the plaintiffs as seeking 

to create a standard labor market for professional 

athletes who play for colleges, are paid individually 

negotiated salaries, and are not students.170   This 

characterization is grossly inaccurate.   My under-

standing is that the plaintiffs seek an injunction 

against enforcing current NCAA rules that restrict 

the benefits that a college athlete can receive for 

participating in FBS football and Division I basket-

ball. This relief does not require or even contem-

plate the outcome described by the defendants, 

which is to convert college conferences to profes-

sional minor leagues or to take the “college” out of 

college sports. 

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

175.  Para. 181:  The defendants’ alleged procompetitive 

benefits can be recast as goals for structuring the 

system of compensation for athletes. That is, col-

lege athletes should be genuine students who par-

ticipate in college sports for an amount of time that 

is reasonably needed to complete an undergraduate 

degree, college athletes should have high success in 

achieving this academic goal, and college athletes 

should be well-integrated into the campus commu-

nity. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

176.  Para. 182:  The relief that plaintiffs request would 

not stop the defendants from retaining and enforcing 

other rules that serve these purposes and that are not 

Excluded pur-

suant to Order 

N/A (already 

ruled upon) 
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challenged in the Complaints, such as: (1) Requiring 

that college athletes be students in good standing 

who are making normal progress towards a degree; 

(2) Limiting the years of eligibility of college ath-

letes; (3) Placing restrictions on the behavior of col-

lege athletes, coaches, other university officials, and 

people who are not associated with the university but 

who are interested in its athletics program; (4) Es-

tablishing limits on roster sizes and the number of 

scholarships in each sport; (5) Mandating that FBS 

and Division I members field a minimum number of 

intercollegiate athletic teams; and (6) Regulating re-

cruitment of student athletes. Moreover, the pro-

posed relief would not prevent a member school or 

even a conference from unilaterally adopting the 

current NCAA rules to limit remuneration and other 

benefits to college athletes. Plaintiffs seek only to 

prevent collusion on compensation of athletes 

among conferences, not to prevent each conference 

from having rules about such compensation. 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

177.  Para. 183:  This section discusses two less restric-

tive alternatives to current NCAA restrictions on 

compensation for students who play FBS football 

or Division I basketball. The first, “Conference Au-

tonomy,” would decentralize the responsibility for 

making rules about allowed compensation and ben-

efits to individual conferences in Division I. The 

second, “Procompetitive NCAA Compensation 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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Rules,” consists of policies on compensating class 

members that the NCAA could adopt and enforce 

that would preserve competition for college ath-

letes and that are better targeted than current rules 

at maintaining demand for college sports and inte-

grating athletes into campus life. 

178.  Para. 184:  One less restrictive alternative to the sta-

tus quo is for the college athletic system to operate 

as it did during the first half of the 20th Century, 

when each conference adopted and enforced its 

own compensation rules. In the current system, the 

first line of enforcement responsibility is the school 

itself. NCAA members are required to have on-

campus offices that educate athletes and coaches 

about NCAA rules and that monitor compliance 

with these rules. Infractions cases often are initiated 

by self-reported violations and are concluded by 

adopting the punishment that the college recom-

mends and imposes on itself. The second line of de-

fense is the conference, which also investigates re-

ported violations and imposes punishments. Thus, 

the institutions for self-governance among confer-

ences with respect to rules regarding the compen-

sation of athletes already are in place. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

179.  Para. 185:  An important implication of the relief 

that the plaintiffs actually seek, as opposed to de-

fendants’ mistaken characterization of it, is that if a 

conference believed that the popularity of FBS 

Excluded pur-

suant to Order 

Resolving Mo-

N/A (already 

ruled upon) 

Case 4:14-md-02541-CW   Document 1031   Filed 09/04/18   Page 83 of 93



1

2

3

4

5

6

7 

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

 

83  
DEFS.’ OBJECTIONS TO NOLL DIRECT & REBUTTAL TESTIMONY MDL No. 4:14-md-02541-CW 

 

football and Division I basketball would be eroded 

by increasing compensation of college athletes by 

even $1 more than is currently permitted, that con-

ference independently could adopt compensation 

rules that are essentially the same as the current 

NCAA rules as long as each conference adopts 

these rules unilaterally. 

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

180.  Para. 194:  Professor Elzinga’s first example as-

sumes that the current conference structure would 

continue to exist, but that conferences will adopt 

different compensation rules. Professor Elzinga 

then argues that a conference that compensates ath-

letes above COA (e.g., the Pac-12) would recruit 

better athletes, field better teams, and, therefore, 

gain a competitive advantage over another confer-

ence that does not (e.g., the Big Ten). Professor El-

zinga then incorrectly asserts that preventing a con-

ference from gaining this advantage is a procom-

petitive benefit.181 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 

181.  Para. 202:  The assumption that the negative de-

mand effect will not be felt sufficiently in a confer-

ence is unjustified. College teams play most of their 

games against other conference members, and a 

team’s intense rivals are mostly other conference 

members. Paying greater compensation can in-

crease the quality of all teams in the conference, but 

cannot change the fact that some teams will do bet-

ter than others in conference play. A conference has 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 
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only one champion. End-of-season conference 

standings are the principle factor affecting whether 

a team plays in a bowl game or a post-season bas-

ketball tournament, and, if so, which one. While the 

conference champion and its closest conference 

competitors may experience a net gain in demand 

if their teams improve, most teams in the confer-

ence will continue to be also-rans that do not qual-

ify for a major bowl game or are not contenders for 

the NCAA basketball championship. For this rea-

son, a conference is sufficiently large to take into 

account a negative effect on demand of its compen-

sation rules. If a conference proposed to adopt rules 

that allow members to pay compensation that sig-

nificantly erodes demand, and if defendants’ expla-

nation of the cause of a reduction is demand is cor-

rect, the also-rans, which possess a majority of con-

ference votes, would expect to suffer a loss in de-

mand and so would oppose these proposed rules. 

182.  Fn. 187:  One cannot escape this problem by further 

assuming that the gain in quality of the Pac-12 is 

more than offset by the quality loss of the Big Ten. 

To argue that the net effect is negative is implicitly 

to argue that competition for athletes would disrupt 

competitive balance, which has been ruled out as a 

procompetitive benefit in this litigation and has 

been thoroughly discredited by scholarly research 

in the economics of sport. 

Legal conclu-

sion (FRE 702; 

Nationwide 

Transp. Fin. v. 

Cass Info. Sys., 

Inc., 523 F.3d 

1051, 1058–60 

(9th Cir. 2008)) 

Sustained /  

Overruled 
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183.  Para. 207: Another alternative to the NCAA’s cur-

rent restrictions on compensation of college athletes 

is for the NCAA to adopt new, less restrictive rules 

and policies that more effectively promote the popu-

larity of college sports and the integration of ath-

letes into campus life while also promoting more 

competition in the relevant markets for college ath-

letes. The core idea is that the NCAA would only 

prohibit cash compensation above COA that is un-

related to educational expenses or participation in 

academic life, excluding performance in athletics as 

a basis for compensation (except for existing partic-

ipation benefits that the NCAA has already con-

cluded do not adversely impact its alleged amateur-

ism or integration objectives), and would adopt 

other rules designed to encourage academic integra-

tion and to permit greater compensations for a wide 

variety of benefits related to being a student and 

achieving academic success. This section describes 

a few examples. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

184.  Para. 210:  The NCAA also could allow colleges to 

award bonuses to FBS football players and Divi-

sion I basketball players for academic perfor-

mance.190 For example, the NCAA could allow col-

leges to increase the value of a scholarship in each 

year in which an athlete makes normal progress to-

wards a degree. Likewise, colleges could be permit-

ted to add an additional bonus that is based on the 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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amount by which the athlete’s grade point average 

exceeds the minimum requirement for retaining ac-

ademic eligibility.191 

185.  Fn. 190:  Former NFL Commissioner Paul Taglia-

bue recently made a similar proposal to the Knight 

Commission on Intercollegiate Athletics. Michael 

Smith, “Tagliabue: College Model Requires New 

Thinking,” SPORTSBUSINESS JOURNAL, Jan. 

9-15, 2017, at https://www.sportsbusinessdaily. 

com/Journal/Issues/2017/01/09/Colleges/Taglia-

bue.aspx. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

186.  Fn. 191:  As an illustration, imagine a bonus of 

$100 for each tenth of a point over the eligibility 

floor. Thus, if athletes are required to maintain a 

grade point average of 2.0 to remain eligible for 

sports, then an athlete with a 4.0 average for the 

year would be paid a bonus of $2,000. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 

187.  Para. 211:  Because colleges are required to moni-

tor the academic progress of their athletes to com-

ply with academic eligibility requirements, awards 

for academic success would not require significant 

implementation costs. Moreover, adopting a less re-

strictive system in which educational objectives are 

incentivized through new benefits that the schools 

would be free to adopt would be more effective 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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than the current compensations rules in accomplish-

ing the objective of improving the integration and 

academic success of class members. 

188.  Para. 212:  In summary, even if defendants’ alleged 

procompetitive justifications are assumed to be 

valid,  these objectives can be accomplished at least 

as effectively by less restrictive rules than the 

NCAA’s current restrictions on the compensation 

of college athletes. 

Excluded pur-

suant to Order 

Resolving Mo-

tions to Ex-

clude “New” 

Expert Opin-

ions (Dkt. No. 

968) 

N/A (already 

ruled upon) 
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Los Angeles, CA 90049 

Telephone:  (424) 316-4000 
Facsimile:  (202) 847-4005 

seskovitz@wilkinsonwalsh.com 
 

Attorneys for Defendant 
NATIONAL COLLEGIATE ATHLETIC AS-

SOCIATION 
 

 
 
SKADDEN, ARPS, SLATE, MEAGHER & 
FLOM LLP 
 
By:              /s/ Jeffrey A. Mishkin            

Jeffrey A. Mishkin (pro hac vice) 
Karen Hoffman Lent (pro hac vice) 

Four Times Square 
New York, NY  10036 

Telephone:  (212) 735-3000 
Facsimile:  (212) 735-2000 

jeffrey.mishkin@skadden.com 
karen.lent@skadden.com 

 
Patrick Hammon (SBN 255047) 

525 University Avenue, Suite 1100 
Palo Alto, CA 94301 

Telephone:  (650) 470-4500 
Facsimile:  (650) 470-4570 

patrick.hammon@skadden.com 
 

Attorneys for Defendants 
NATIONAL COLLEGIATE ATHLETIC AS-

SOCIATION and WESTERN 
ATHLETIC CONFERENCE 
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PROSKAUER ROSE LLP 
 
By:                /s/ Bart H. Williams            

Bart H. Williams (SBN 134009) 
Scott P. Cooper (SBN 96905) 

Kyle A. Casazza (SBN 254061) 
Jennifer L. Jones (SBN 284624) 

Shawn S. Ledingham, Jr. (SBN 275268) 
Jacquelyn N. Crawley (SBN 287798) 
2049 Century Park East, Suite 3200 

Los Angeles, CA 90067 
Telephone:  (310) 557-2900 
Facsimile:  (310) 557-2193 

scooper@proskauer.com 
bwilliams@proskauer.com 
kcasazza@proskauer.com 
jljones@proskauer.com 

sledingham@proskauer.com 
jcrawley@proskauer.com 

 
Attorneys for Defendant 
PAC-12 CONFERENCE 

 

MAYER BROWN LLP 
 
By:                /s/ Britt M. Miller          

Andrew S. Rosenman (SBN 253764) 
Britt M. Miller (pro hac vice) 

71 South Wacker Drive 
Chicago, IL 60606 

Telephone:  (312) 782-0600 
Facsimile:  (312) 701-7711 

arosenman@mayerbrown.com 
bmiller@mayerbrown.com 

 
Richard J. Favretto (pro hac vice) 

1999 K Street, N.W. 
Washington, DC  20006 

Telephone:  (202) 263-3000 
Facsimile:  (202) 263-3300 

rfavretto@mayerbrown.com 
 

Attorneys for Defendant 
THE BIG TEN CONFERENCE, INC. 

 

 
POLSINELLI PC 
 
By:               /s/ Leane K. Capps          

Leane K. Capps (pro hac vice) 
Caitlin J. Morgan (pro hac vice) 

2950 N. Harwood Street 
Suite 2100 

Dallas, TX 75201 
Telephone:  (214) 397-0030 

lcapps@polsinelli.com 
cmorgan@polsinelli.com 

 
Amy D. Fitts (pro hac vice) 
Mit Winter (SBN 238515) 

120 W. 12th Street 
Kansas City, MO 64105 

Telephone: (816) 218-1255 
afitts@polsinelli.com 

mwinter@polsinelli.com 
 

Wesley D. Hurst (SBN 127564) 
2049 Century Park East, Suite 2300 

Los Angeles, CA 90067 
Telephone:  (310) 556-1801 

whurst@polsinelli.com 
 

Attorneys for Defendants 
THE BIG 12 CONFERENCE, INC. and 

CONFERENCE USA, INC. 

 
ROBINSON BRADSHAW & HINSON 
 
By:             /s/ Robert W. Fuller          

Robert W. Fuller, III (pro hac vice) 
Nathan C. Chase Jr. (SBN 247526) 

Lawrence C. Moore, III (pro hac vice) 
Pearlynn G. Houck (pro hac vice) 
Amanda R. Pickens (pro hac vice) 

101 N. Tryon St., Suite 1900 
Charlotte, NC 28246 

Telephone:  (704) 377-2536 
Facsimile:  (704) 378-4000 

rfuller@rbh.com 
nchase@rbh.com 
lmoore@rbh.com 
phouck@rbh.com 

apickens@rbh.com 
 

Mark J. Seifert (SBN 217054) 
Seifert Law Firm 

425 Market Street, Suite 2200 
San Francisco, CA 94105 

Telephone:  (415) 999-0901 
Facsimile:  (415) 901-1123 
mseifert@seifertfirm.com 

 
Attorneys for Defendant 

SOUTHEASTERN CONFERENCE 
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SMITH MOORE LEATHERWOOD LLP 
 
By:              /s/ D. Erik Albright          

D. Erik Albright (pro hac vice) 
Gregory G. Holland (pro hac vice) 

300 North Greene Street, Suite 1400 
Greensboro, NC 27401 

Telephone:  (336) 378-5368 
Facsimile:  (336) 433-7402 

erik.albright@smithmoorelaw.com 
greg.holland@smithmoorelaw.com 

 
Jonathan P. Heyl (pro hac vice) 
101 N. Tryon Street, Suite 1300 

Charlotte, NC 28246 
Telephone:  (704) 384-2625 
Facsimile:  (704) 384-2909 

jon.heyl@smithmoorelaw.com 
 

Charles LaGrange Coleman, III (SBN 65496) 
HOLLAND & KNIGHT LLP 

50 California Street, Suite 2800 
San Francisco, CA 94111-4624 

Telephone:  (415) 743-6900 
Facsimile:  (415) 743-6910 

ccoleman@hklaw.com 
 

Attorneys for Defendant 
THE ATLANTIC COAST CONFERENCE 

COVINGTON & BURLING LLP 
 
By:           /s/ Benjamin C. Block          

Benjamin C. Block (pro hac vice) 
One CityCenter 

850 Tenth Street, N.W. 
Washington, DC 20001-4956 
Telephone:  (202) 662-5205 
Facsimile:  (202) 778-5205 

bblock@cov.com 
 

Rebecca A. Jacobs (SBN 294430) 
One Front Street 

San Francisco, CA 94111-5356 
Telephone:  (415) 591-6000 
Facsimile:  (415) 591-6091 

rjacobs@cov.com 
 

Attorneys for Defendant 
AMERICAN ATHLETIC CONFERENCE 

 
 

 
WALTER  HAVERFIELD LLP 
 
By:                  /s/ R. Todd Hunt          

R. Todd Hunt (pro hac vice) 
Benjamin G. Chojnacki (pro hac vice) 

The Tower at Erieview 
1301 E. 9th Street, Suite 3500 
Cleveland, OH 44114-1821 
Telephone:  (216) 928-2935 
Facsimile:  (216) 916-2372 

rthunt@walterhav.com 
bchojnacki@walterhav.com 

 
Attorneys for Defendant 

MID-AMERICAN CONFERENCE 

 
BRYAN CAVE LLP 
 
By:                 /s/ Meryl Macklin          

Meryl Macklin (SBN 115053) 
560 Mission Street, 25th Floor 

San Francisco, CA 94105 
Telephone:  (415) 268-1981 
Facsimile:  (415) 430-4381 

meryl.macklin@bryancave.com 
 

Richard Young (pro hac vice) 
Brent Rychener (pro hac vice) 

90 South Cascade Avenue, Suite 1300 
Colorado Springs, CO 80903 
Telephone:  (719) 473-3800 
Facsimile:  (719) 633-1518 

richard.young@bryancave.com 
brent.rychener@bryancave.com 

 
Attorneys for Defendant 

MOUNTAIN WEST CONFERENCE 
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JONES WALKER LLP 
 
By:           /s/ Mark A. Cunningham          

Mark A. Cunningham (pro hac vice) 
201 St. Charles Avenue 

New Orleans, LA 70170-5100 
Telephone:  (504) 582-8536 
Facsimile:  (504) 589-8536 

mcunningham@joneswalker.com 
 

Attorneys for Defendant 
SUN BELT CONFERENCE 
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FILER’S ATTESTATION 

I, Karen Hoffman Lent, am the ECF user whose identification and password are being used 

to file Defendants’ Objections to Direct and Rebuttal Testimony of Dr. Roger G. Noll.  In compli-

ance with Local Rule 5-1(i)(3), I hereby attest that all signatories hereto concur in this filing. 

/s/ Karen Hoffman Lent  
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