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I NTRODUCTION 

FI NDI NGS OF FACT 
AND CONCLUS I ONS OF 
LAW 

Plaintiff s are current and f o rmer student- a t hletes who played 

Di vision I Football Bowl Subdi v i sion (FBS) footba l l and 

and women ' s Division I basketbal l during the r elevant 

16 
period . Defendants a r e t h e National Coll egiate Athle t ic 

Associ ation (NCAA) and e l even of its conf erences1 t hat parti cipate 
17 

18 

19 

20 

21 

22 

23 

24 

i n FBS f ootball and Divis i on I basketball . 

Pl ainti ff s c hal l enge t he current , interconnected set of NCAA 

ru l es t hat limit the compensati on t hey may recei ve in exchange f or 

their athl eti c services . Plaintiffs contend that these limits on 

compensat ion , wh ich a r e set and enfor ced by agr eement o f 

Def endant s , viol ate f eder a l antitrust law , because Plaintiffs 

25 1 Conf erence Def endants are : Pac- 12 Conf e r ence (Pac- 12) , The 
Bi g Ten Conference , I nc . (Big Ten) , The Bi g 12 Conf erence , I nc . 

26 (Big 1 2) , Sout heas t ern Conference (SEC) , and The Atlantic Coast 
Conf erence (ACC) (collecti vely, the Power Five Conf erences) ; 

27 American Athl eti c Conference (AAC) , Confer ence USA, I nc ., Mi d ­
American Conf e r ence (MAC ) , Mountain West Confer ence , Sun Belt 

28 Conf erence , and Weste r n Athl eti c Conference (WAC) . 
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1 would r ecei ve great er compensati on i n exchange f o r t heir a t h l etic 

2 services in the absence o f these a r ti f ici a l l i mits . 

3 Def endant s r espond that the limits a r e procompetitive f o r t wo 

4 reasons . First , the l i mits hel p p r eserve the demand f or coll ege 

5 sports because consumers val ue amateurism as De f endant s define it . 

6 Second , t he rules p r omot e int egr a t ion of student- a t h l etes int o 

7 their academi c communities , wh i c h in tur n i mproves t he col lege 

8 education they receive in exchange f or thei r services . 

9 The Court resolved cer tain o f the issues r elevant to 

10 Plaintiff s ' clai ms on summary j udgment , and presided over a non-

ro 11 J ury t rial on t h e rema i ning issues . ·s 
t: c.8 . = :.-= 12 The Court f inds and concludes that Def endant s agreed t o and 
o ro 

~2 13 did r estrai n trade in the r elevant market , aff ect ing int erstate 
CJ 0 
·c b 
~ E 14 commerce , and t hat the chal l enged limits on s t udent-a thlete 
Q .~ 
i ~ 15 compensat ion p r oduce s i gni f i cant anticompetit i ve e f fects . The 
.;: t :f:! 16 Court further f i nds that the only procompetitive e f fect t hat 
Q,j 0 

] ~ 17 Def endant s est abl i shed, namely preventing unlimited cash payment s , 
~-5 

b 18 unrelated to educat ion , simi lar to t hose observed in p r ofessional 
r.i.. 

19 sports , can be ach ieved t hrough l ess restricti ve means . 

20 Specif icall y , t h e Cour t f i nds that an al t ernat ive compensat ion 

21 scheme that woul d allow limits on the g r ant- in- aid scholarships a t 

22 not less t han t h e cost of at t endance and l i mits on compensation 

23 and benef its unrel ated t o educati on , but t hat would gener ally 

24 p r ohibit t h e NCAA from limiting education- related benefits , would 

25 be virtuall y as e ffecti ve as t h e chal l enged r ules i n ach ieving t he 

26 onl y p r ocompet itive eff ect that Defendants have shown her e . The 

27 onl y education- rel ated compensati on t hat t he NCAA could l i mit 

28 under t h is a lternat ive would be academic or graduat ion awards or 

2 
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1 i ncentives , provided in cash or cash- equivalent . The l imit 

2 i mposed by the NCAA could no t be less t han its current or fu t ure 

3 caps on athlet ics parti cipation awards. 

4 Based on the findi ngs of f ac t and conclusions o f law set 

5 f ort h below, t he Court wi l l enter separatel y a permanent 

6 i njunct i on barri ng the restraints that the Court f i nds to be 

7 overly and unnecessari l y res t r i ctive . 

8 FINDINGS OF FACT2 

9 I. Background 

The NCAA, t hen known as the Int ercollegiate At h l etic 

11 Associ ation (IAA) , was founded in 1905 to regula t e college 

12 f oo t bal l . Today, t he NCAA and its members col lecti vely issue 

13 ru l es that govern many aspect s o f athl eti c compet itions among NCAA 

14 member school s . Joint Stipulat ion of Facts (St i p . Facts) i 1, 

15 Docket No . 1098 . 

16 The NCAA comprises three Divis i ons . I d . i 2 . Of t he NCAA's 

17 eleven hundred school s , approxi ma t e l y t hree hundred and f i fty 

b 18 school s compet e in Di v i sion I . I d . i 5 . Divis i on I itsel f is 
r.i.. 

19 divided, for t he purposes o f footba l l compet ition, int o two 

20 subdivisions , one of which i s t he FBS . Id . i 6 . There are 

21 thi rty- two conferences in Di vision I. Id . i 7 . Conf erences may 

22 enact and enf orce conference- specific rules, but these mus t be 

23 consistent with the NCAA's own rules . Id . 

24 

25 

26 

27 

28 

2 Def endant s moved to strike portions o f Pla i nt i f f s' c l os i ng 

bri ef , Docket No . 1125 , on the ground t hat t hey improperly rely on 
expert testimony to support substantive assertions o f fact. The 
Court wi ll resol ve this mot i on by way of a separate order . The 
f indings o f f act i n thi s order do not re l y on evidence that is 
i nadmi ssibl e . 

3 
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1 The NCAA r ules gover n i ng part ici pati on i n Divi s i on I 

2 gener a lly a r e enact ed by the Di v i sion I Board o f Director s . I d . 

3 11 11 , 1 2 . The r ules that Plai ntiff s challenge here govern a 

4 small subset of t he conduct t hat t he NCAA regul a t es . 

5 The NCAA generates approximat ely one billi on do l lars in 

6 revenues each year . See De f s . ' Ex . 0532 (D0532) ; Pl s .' Ex . 0030 

7 (P0030 ) . I ts r evenues have incr eased cons i stently over t he years . 

8 See P0030 . Most o f the NCAA' s r evenues a r e derived f rom the 

9 Di vis i on I men ' s basketball post- season t ournament known as March 

10 Madness , and t he medi a and ma r keting rights r elating t o i t . Trial 

ro 11 Transcript (Tr . ) (McNeely) a t 2134 ; D0532 a t 000 6 . The to t al ·s 
t ~ . . = :.-= 12 val ue o f t h e curr ent multi- year media contract s f or March Madness , 
o ro 
u u 
.... ,_ 13 whi ch ext end t o 2032 , i s $19 . 6 b i llion . See P0045 at 0001 - 02 . 
CJ 0 
·c b 
~E 14 Each year , t he NCAA d i s tribut es about hal f of i ts revenues to the 
Q .~ 
i ~ 15 conf erences . J o i n t Ex . 0021 (J0021) ; P0030 . 
.;: t 
oo.c. 16 Di vis i on I confer ences negotiate t he i r own contracts and 
-e t:: 
Q,j 0 

] ~ 17 gener ate t h e i r own r evenues from regul a r - season basket bal l and 
~ -5 

b 18 regular- and post- season FBS football . See , e . g., Dr . Daniel 
r.i.. 

19 Rascher Direct Testimony Declaration 11 169- 172 , Docket No . 865- 3 . 

20 The FBS conferences h ave a multi-year medi a contract wi t h ESPN f or 

21 the Col l ege Football Playoff, t he total val ue o f whi ch is $5 . 64 

22 b illion . See P0045 at 0006- 07 . The f ive conf erences with the 

23 l argest revenues , known as the Power Five Conf erences , each 

24 gener ate hundreds of mi lli ons of do l lars i n r evenues per year , in 

25 addit i on to the money that the NCAA d i stri butes t o t hem . See 

26 P0031 ; P0032 ; P0033 ; P0036 ; see also P0037 (showing that SEC made 

27 more than $ 409 mil l i on in r evenues from t e l evis i on contract s a l one 

28 i n 201 7 , wi t h i ts t otal conf e r ence revenues exceedi ng $650 mi l l ion 

4 
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1 that year) . The revenues o f t h e Power Five have increased over 

2 time and are p r ojected t o conti nue to incr ease . See P0031; P0032 ; 

3 P0033 ; P0036 ; P0037 . Conf erences distribute mos t of t heir 

4 revenues to their member school s . 

5 Among t he a r eas t hat t he NCAA regulates a r e the compensati on 

6 and benef its t hat can be aff o r ded to s t udent - ath let es . The 1906 

7 byl aws o f the IAA, as the NCAA was o riginal ly known , expr ess l y 

8 p r ohibited student- a t h l etes from recei ving any compensat ion 

9 what soever, even a t hletics scholarships , in exchange f or their 

10 part icipati on in coll ege sports . In 1 956 , t he NCAA enacted a new 

ro 11 set o f rules permitt i ng schools to award athleti cs scholarsh ips , ·s 
t: c.8 . . . = :.-= 12 known as "gr ants- i n - aid," to s t uden t - a t hletes . Stip . Facts <JI 25 , 
o ro 
u u 
..,.. ,- 13 Docket No . 1098 . These r ules i mposed a l i mit on t h e size of t he 
CJ 0 
·c b 
~ E 14 g r ant- in- a i d t hat schools were permi tted to o f fer . I d . The l i mit 
Q .~ 
i ~ 15 p r ecluded student- athlet es f rom receiving any f i nanci al a i d beyond 
.;: t :f:! 16 that needed f o r commonl y accept ed educational expenses , wh ich were 
Q,j 0 

] ~ 17 tuition , fees , room and board, book s , and cash f o r incident a l 
~-5 

b 18 expenses such as l aundry . 
r.i.. 

19 I n 1976, t h e cash f or i nc i dental expenses was d i sal lowed by 

20 way o f an amendment to t he def i nition of t he g r ant- in- aid that 

21 l i mited t he scope of commonl y accept ed educational expenses t o 

22 i nclude onl y "tuition and fees , room and boar d and r equired 

23 course- related books . " St ip . Fact s <JI 26 , Docket No . 1098 . Cash 

24 f or inci dental expenses r elat ed to school a t tendance , such as 

25 l aundry, supplies , and transporta t ion , was no t i ncluded in the 

26 g r ant- in- a i d limit . This def inition o f a grant- in- a i d rema i ned i n 

27 place unt i l August 2015 . See Sti p . Facts <JI 10 , Docke t No . 1093 . 

28 

5 
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1 On Augus t 7 , 2014, t h e NCAA adopted a new l egi s l at i ve process 

2 f or t h e Power Fi ve , wh i ch is r eferr ed t o as the Aut onomy 

3 structure . 3 It a l lows t hose f ive conf erences col l ectively to 

4 adopt legislat ion in speci f i c a r eas , which include l i mits on 

5 g r ants- i n - aid . Soon a ft erward, i n January 2015 , the Power Five 

6 voted to increase t he overal l l i mit on grant s - in- aid, f rom the 

7 l i mit t hen in p l ace , to a h i gher limit based on t he cost o f 

8 attendance at each school . See O'Bannon v . Nat ' l Col legiat e 

9 Athletic Ass ' n , 802 F . 3d 1049 , 1054- 55 (9th Cir . 2015) (O ' Bannon 

10 .!.! ) , cert . denied, 137 s . Ct . 277 (20 1 6) . This became eff ect ive 

ro 11 on Augus t 1, 2015 . The r evi sed "full g r ant- in- aid" comprises "§ 
t: c.8 . . = :.-= 12 " tuit i on and f ees , r oom and boar d , books and othe r expenses 
o ro 
u u 
_ ,_ 13 rel ated t o at t endance a t t he instituti on up to the cost o f 
CJ 0 
·c b 
~ -.E 14 attendance [ . ] " Di vision I Bylaw 15 . 02 . 6 ; St ip . Facts <JI 10 , Docket 
Q .~ 
i~ 15 No . 1093 . Cost o f attendance i s cal culated by each school in 
.;: t 
: i§ 16 accor dance with federa l r egulations . Jl51 7 a t 0002 ; Stip . Facts 

Q,j 0 

] ~ 17 <Jl <Jl 3- 6 , Docket No . 1093 . It is gener ally sever al thousand dol l a r s 
~-5 

b 18 h igher than the prior grant- in- a i d limit because i t i ncludes cash 
r.i.. 

19 f or inci dental expenses r elat ed to t he cost o f a t tendance . See 

20 Sti p . Facts <JI 5 , Docket No . 1093 . 

21 Compensat ion and benefits in addition t o t he f u l l g r ant- in-

22 aid, some re l ated and some unr elat ed to educat ion , are also 

23 al l owed and regula t ed by the NCAA . These i nc l ude benefi ts t h e 

24 NCAA denomi na t es " incident a l to a t hletics participati on ," as wel l 

25 as money from t h e NCAA' s Student Assis t ance Fund and Academi c 

26 

27 3 See NCAA Const itution , Article 5 . 3 . 2 . 1. 2 ; St ip . Facts <JI 17 , 

28 
Docket No . 1098 . 

6 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 7 of 104

1 Enhancement Fund , government grant s , and payments from outside 

2 entiti es . Other compensati on i s generally p r ohi bit ed . 

3 I n 2009 , a group o f Di vis i on I male basketball and FBS 

4 f oot bal l student- a t hletes brought an antitrus t class action 

5 against t he NCAA and i ts l i censees t o chal l enge t he associ ation' s 

6 ru l es preventing them f rom bei ng paid by schools or o the r entities 

7 f or t h e sal e of l i censes to use their names , images , and/or 

8 likenesses (NIL) i n v i deogames , l ive game telecasts , and o t her 

9 f oot age . 4 See O' Bannon v . Nat ' l Collegi ate At hletic Ass ' n , 7 F . 

10 Supp . 3d 955 , 962 - 63 (N . D. Cal . 2014) (O 'Bannon I) , a ff' d in part , 

11 vacated in part , 802 F . 3d 1049 (9 t h Ci r . 2015) . The rules 

12 challenged by t h e O' Bannon plaintiff s related to the release , use , 

13 and l i cens i ng o f NIL . The then- appl i cable maximum l i mi t on t he 

14 g r ant-in - a i d was discussed and implicat ed i n t he r el i ef ordered by 

15 the Court, but t he plai ntiff s d i d not specifical ly c ha l lenge i t i n 

16 O' Bannon I. Some of t he ru l es c hallenged i n t he present case were 

17 challenged i n O'Bannon ; o t hers were no t . 

18 Th i s Court held i n O'Bannon I t ha t t he NCAA r ules chal l enged 

19 there v i olated Sect ion 1 of t he Sherman Act , 15 U. S . C. § 1. I d . 

20 at 963 . Th e Cour t found that the p l a i nt i f f s met t h e i r burden to 

21 

22 

23 

24 

25 

26 

27 

28 

4 The c l ass i n O' Bannon was defi ned as i ncluding " [a]l l 
current and f o rmer student- a t hletes r esi d i ng in t he United St ates 
who compete on , or competed on , an NCAA Division I (f o r merly known 
as ' Uni ver s i ty Di vis i on ' bef o r e 1 973) college or uni ver s i ty men ' s 
basketball team or on an NCAA Foot bal l Bowl Subdivi s i on (f o rmerly 
known as Di v i sion I - A until 2006) men ' s f oot bal l team and whose 
i mages , likenesses and/or names may be , o r have been , i nc l uded o r 
could have been i ncluded (by v irtue o f t h e i r appearance i n a team 
ros t er) in game footage or i n v i deogames l i censed o r sol d by 
Def endant s , their co- conspi rator s , o r t he i r licensees .ll O' Bannon 
.!,!, 802 F . 3d at 1055- 56 . 

7 
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1 show that the NCAA had f ixed t h e price o f the student- a t h l etes ' 

2 NIL rights , which had signi f icant ant i compet itive eff ects in t he 

3 re l evant mar ket . Id . a t 971 - 73 , 988- 93 . On t he ques t ion of 

4 p r ocompet itive j us t i f icati ons of t he rest r aints , t h e Cour t found 

5 that the NCAA' s c hal l enged restricti ons on student- athl ete 

6 compensat ion p l ayed "a limited r ole in driving consume r demand f or 

7 FBS football and Divi s i on I basket ball- r e l a t ed product s ." I d . at 

8 1 001 . The Cour t also f ound t hat t he challenged ru l es mi ght 

9 f acil i ta t e t he i ntegration o f student- athl e t es with their academic 

10 communi ties . I d . at 1003 . 

ro 11 The O'Bannon p l a i n t i f fs proposed al t ernatives t hey asserted ·s 
t: c.8 . . . = :.-= 12 were l ess restrictive than the NCAA r ules they chall enged . Thi s 
o ro 
u u 
_ ,_ 13 Court found that two o f t hese p r oposed a l ternati ves , which relied 
CJ 0 
·c b 
~E 14 specif i call y on t he use o f revenue derived from NIL l icensing , 
Q .~ 
!~ 15 consti tut ed " less restricti ve means o f achi evi ng" t he chal lenged 
.;: t :f:! 16 ru l es ' l imi ted p r ocompet iti ve eff ects . Id . a t 982 - 84 ; 1004 - 07 . 
Q,j 0 

] ~ 17 Accor d i ngly , t h i s Cour t issued an i njunct i on barri ng t he NCAA 
~ -5 

b 18 f r om enf o r c i ng any r u l es that would prohi b it i ts member school s 
r.i.. 

19 and conf e r ences from o f f eri ng their FBS f oot ball and men ' s 

20 Di vis i on I basketball recruits compensation for t he use o f thei r 

21 NIL i n addi t i on to a full grant-in - a i d as then defined . The Court 

22 permitted the NCAA to i mpl ement rul es cappi ng t he amount o f 

23 compensation t hat coul d be pai d to student- athl e t es whi le t hey a r e 

24 enroll ed i n school as l ong as t he amount o f the cap was no t lower 

25 than the cost o f a t tendance f or s t udent s at t hat school . Id . a t 

26 1 007 - 08 . The Court a l so required t h e NCAA t o a l low member school s 

27 to deposit a l imited s ha r e o f NIL l i cens i ng r evenue i n t r ust for 

28 their student- athl etes . Id . a t 1008 . The Ni nth Cir cuit a f fi rmed 

8 
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1 the l i abil i ty f i nding and t he remedy prohibiting the NCAA from 

2 l i miti ng payment o f a share of NI L revenues to l ess than the cost 

3 of attendance . It vacat ed the r emedy allowing a trust f und 

4 payment . O' Bannon I I , 802 F. 3d a t 1074- 79 . By t he time the 

5 O' Bannon injunction went i nto eff ect , t he NCAA had a l ready 

6 i ncreased, t h rough t h e Autonomy s tructur e , t he grant- in- a i d limit 

7 to t he cost- o f - attendance amount f or all Di vision I s t udent -

8 ath letes , regar dless o f NI L use or revenue . 

9 Plaintiff s in the p r esent case are student- athlet es who 

10 played Divi s i on I FBS f ootball and men' s and women ' s basket bal l 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

between March 5 , 2014 , and the present . 5 Or der Grant ing Motion 

f or Rule 23(b) (2) Class Cer tifi cat ion (Class Cert . Order) at 1 , 

Docket No . 305 . The Court cert i f ied thr ee injunctive r el i ef 

classes in t he consol idated action under Federal Rule o f Civi l 

Pr ocedure 23(b) (2) , each consisti ng o f student- a t hletes who would 

be off ered or r eceive a ful l grant - in- aid dur ing the pendency o f 

thi s action . 6 Id . a t 4- 5 , 31 . 

s The f irs t of t he act i ons that became a par t o f this 
consol idated case , Alston v . NCAA, Case No . 14 - cv- 01011 , was f i led 
on March 5 , 2014 . Additional actions were f i l ed in that year and 
i n 2015 . The United States Judicial Panel on Mult i d i strict 
Litigati on transferr ed actions f i led i n othe r d i strict s to t h is 
Court pursuant to 28 U. S . C . § 1407 . Plaintiff s in a l l of t he 
actions , except J enk ins v . NCAA, Case No . 1 4- cv- 02758 , f i l ed a 
consol idated amended compl a i nt . Docket No . 60 . 

6 The Di v i sion I FBS Football Class is defined as ~ [a ] ny and 
al l NCAA Di v i sion I Foot bal l Bowl Subdivi s i on ( ' FBS ' ) f ootball 
players who , at any time from the date o f the Compl a i nt t h rough 
the date o f the f i na l j udgment , or the date o f the r esol ution o f 
any appeals theref rom, whi c hever is lat er , recei ved or wi l l 
receive a written off er fo r a f u l l g r ant- in- aid as def ined in NCAA 
Byl aw 15 . 02 . 5 , o r who received or wi l l r eceive such a ful l grant ­
i n - aid . " Class Cert . Order at 5 , Docket No . 305 . The Division I 
Men ' s Basketball Class and the Di vision I Women ' s Basket ball Cl ass 
a r e def i ned simi larly . Id . In the J enk ins act i on , the Court 

9 
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1 I I . Agreement i n Restraint of Trade Affecting I nter s t a t e Commerce 

2 On summary judgment, the Court found that the existence o f an 

3 agreement (i . e . , a contract , combinati on , or conspiracy) 

4 restraining trade and affecting i nter s t a t e commerce was 

5 undisputed . Def endants d i d not cont est evi dence showing that (1) 

6 the compensation l imi ts that Pla i nt i f f s challenge a r e enact ed by 

7 agreement of Def endants and other NCAA member s thr ough the NCAA' s 

8 l egis l ative process and are embodied i n NCAA ru l es published in 

9 the NCAA Di v i sion I Manual; (2) Defendants enf orce these rules by 

10 requiring al l NCAA member s to comply with them, and by punishing 

ro 11 violations ; (3) the challenged r ules affect interstate commerce, ·s 
~@ 12 because t hey regul ate transacti ons between Plaint iffs and t heir 
o ro 
uu 
_ ,_ 13 school s in mult i p l e stat es nat i on- wide; and (4) t hese transacti ons 
CJ 0 
·c b 
~ E 14 a r e commer cial because t hey regul ate an essential component of 
Q .~ 
i ~ 15 Di vis i on I basketball and FBS f oot ball. Order Grant i ng in Pa r t 
.;: t :f:! 16 and Denying i n Part Cr oss - Mo t ions for Summary J udgment (Summar y 
Q,j 0 

] ~ 17 Judgment Order) at 15 , Docket No . 804 . 
~-5 

b 18 The Court also found on summar y j udgment that the chal l enged 
r.i.. 

19 NCAA ru l es r estrai n t r ade in that they limit t he compensation that 

20 student- athlet es may r ecei ve fo r t heir athl eti c servi ces . These 

21 l i mits cap athleti cs - based grants- in- aid at the cost of 

22 attendance , but they a l so a l low and f i x t he prices o f numerous and 

23 varied addi t i onal benef its and compensation on top o f a grant - i n -

24 

25 

26 

27 

28 

cert i f ied the men ' s foo t bal l and basket bal l classes ; women ' s 
basketball c l ass cert i f icati on was not sought in that case . Id . 

10 
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1 a i d t hat have a mone t ary val ue above the cost o f a t tendance . ? 

2 Some of t hese r ules regulate compensation that relates to 

3 educati on ; others regul ate compensation incidental to a t h l etics 

4 part ici pati on and unrel ated t o educati on , i ncluding monetary 

5 awards that rewar d perfo rmance i n athl eti cs . The compensat ion 

6 limits are art i fi cial ly set t hrough an exercise of Def endants ' 

7 monopsony power, and Pla i ntiffs woul d recei ve more compensati on i n 

8 exchange fo r t he i r athl eti c servi ces i n the absence o f the 

9 challenged l i mits . Thi s Court had made s imilar fi ndi ngs i n 

10 O' Bannon I, which were affi rmed on appeal i n O' Bannon I I . 

11 O' Bannon I, 7 F . Supp . 3d at 971 - 73 ; O'Bannon I I , 802 F . 3d a t 

12 1 064 - 69 . Horizontal price-fixing among competitor s i s usual ly a 

13 per se viol ation o f antitrust l aw . However, because "a certai n 

14 degree o f cooperation" is necessary to mar ket athleti cs 

15 competi tion , t he Court appl i es t he Ru l e of Reason . See O' Bannon 

16 g, 802 F . 3d at 1069 (citati on and inter nal quotation mar ks 

17 omitted) . 

b 18 I I I . Ru l e of Reason : Market De finition 
r.i.. 

19 The Court' s f i r st step in applyi ng t he Rule o f Reason i s to 

20 determine the r elevant marke t . On summary judgment, at t he 

21 request of bot h parti es and in t he absence of a genui ne i ssue o f 

22 materia l fact , the Court adopted t he ma r ket def i nition from t he 

23 

24 

25 

26 

27 

28 

1 The r ules that Plaintiffs c hal l enge here are li s t ed and 
described i n Plai n tif fs ' Openi ng Statement at 13- 15 and Appendi ces 
A- C, Docket No . 868- 3 . 

11 
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1 O' Bannon case . a The r elevant marke t t here was t ha t f or a col l ege 

2 educati on combined wi t h athl eti cs , o r, a l ternati vel y , t h e marke t 

3 f or t h e student- athletes ' athleti c services . See Summary Judgment 

4 Or der at 18 , Docket No . 80 4 . In O' Bannon I , t he Court had found 

5 that the p l a i nt i f f s ' ant i trust c l a i ms could be analyzed as a 

6 monopoly or , alternati vely , as a monopsony . 7 F. Supp . 3d a t 991 . 

7 Under t he theor y o f monopsony, sometimes r e f err ed t o as a buyers ' 

8 cart e l, schools were c ha r acteri zed as buyers and student- a thletes 

9 as sel lers i n a market f or recruits ' a t hletic services and 

10 licensi ng r i ghts . Id . The NCAA did not c hallenge t he marke t 

11 def ini t i ons on appeal and t he Ni n t h Ci rcui t adopt ed them. 

12 O' Bannon I I , 802 F. 3d a t 1 070 . 

13 At tria l i n this case , Plai n t i f fs based t hei r c l a i ms on a 

14 theor y o f monopsony onl y . Dr . Rascher, Plaintiffs ' economics 

15 exper t , defi ned t he re l evant mar ket here as comprisi ng national 

16 markets f or Plai ntiff s ' labor in t he f o r m o f ath letic ser vices in 

17 men' s and women ' s Divi sion I basketbal l and FBS f ootball , whe r ein 

i5 18 
r.i.. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a After t he Court had enter ed summary judgment on marke t 
def ini t i on , Defendants a r gued that the Court should have 
consi dered or adopt ed an alter native ma r ket def i nit i on that their 
economics exper t , Dr . Kenneth Elzinga , discussed i n h is r eport , 
namely a ~mu lti - s i ded ma r ket for college educati on i n the United 
Stat es " in which coll eges oper ate as mult i - sided platf orms that 
bal ance t he i r pri cing to nume r ous constituenci es . El z i nga Report 
at 26- 28 ; see a l so Order Reaf fi rming Exclusion o f Cert ain Expert 
Testimony by Dr . Elz i nga at 9 , Docket No . 1018 . The Cour t 
re j ected t hi s argument on t he g r ound that it was unt i mely, because 
Def endant s d i d not o f fer any a l ternati ve defi n i tion o f the 
re l evant mar ket or poi n t to any admi ssibl e evi dence to rai se a 
genui ne issue o f material fact with r espect to ma r ket def i nit i on 
during summary j udgment proceedi ngs ; and on t h e g r ound that Dr . 
Elzinga ' s exper t opi n i ons about a multi- s i ded r elevant marke t we r e 
unrel i able and i nadmi ssibl e . See generally id . 

12 
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1 each class member parti cipates in h i s or her sport- specifi c 

2 market . See Rascher Report i i 30 - 130 , 148- 85 . In these markets, 

3 the c l ass- member recruits sell their a t h l etic servi ces to t he 

4 school s t hat parti cipate i n Division I basketbal l and FBS footbal l 

5 i n exchange f or grant s - in- a i d and o t her benefits and compensati on 

6 permitted by NCAA ru l es. Dr. Rascher found that Defendants have 

7 monopsony power in a l l of these markets and exercise t hat power to 

8 cap art i ficially the compensati on o f fered to recrui ts. Id. i 37 . 

9 Dr . Rascher's def i ni t ion of t hese markets i s based on 

10 economic anal yses simi l ar to those performed i n t he O'Bannon case . 

ro 11 His anal yses here are predicated on upda t ed data and t ake int o ·s 
~@ 12 account women's Di vision I basketbal l , which was not at issue i n 
o ro 
uu 
_ ,_ 13 O'Bannon. Id. i i 148- 53 . Dr . Rascher's economi c analyses show 
CJ 0 
·c b 
~ E 14 that the most talented athlet es are concentrated in the respective 
Q .~ 
i ~ 15 markets for Divi s i on I basket bal l and FBS f ootball ; possible 
.;: t :f:! 16 alternatives , such as the Na t ional Associ ation of I ntercol legiat e 
Q,j 0 

] ~ 17 Athletics (NAIA) or t he Nat i onal Christ ian College Athlet i c 
~-5 

b 18 Associ ation (NCCAA), have no t proved to be viabl e substi tut es ; 
r.i.. 

19 none of t he major profess i onal sport s leagues in class members ' 

20 sports provide compet itive options for most col l ege- aged tal ent; 

21 high barriers to entry into t he market preclude any viable 

22 alternatives emerging f or c l ass members' athleti c services; and 

23 the geographi c scope o f the marke t s is nat i onwide . I d . ii 154- 85 . 

24 I n sum, class members cannot obtain the same combination of a 

25 col lege educat ion , h i gh- level t e l evis i on exposure, and 

26 opportuniti es to enter profess i onal sports other than from 

27 Divis i on I schools . 

28 / / 

13 
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1 I V . Ru l e of Reason : Ant icompet itive Effects 

2 On summary judgment, t he Court found that the c hal l enged 

3 restraint s produce s i gnifi cant ant icompetitive effects i n t he 

4 rel evant mar ket . The absence of a genuine disput e with r espect to 

5 the exist ence o f an agreement among Defendants that i s i ntended 

6 to , and does , l i mit student- athlet e compensation in the r elevant 

7 market , is in and of itsel f suf f i cient to f ind that this agr eement 

8 has a strong potent ial for signi f icant ant i compet itive eff ects . 

9 Plainti f fs o f fered evidence of s i gni f i cant anticompetit i ve 

10 eff ects , however , wh i c h Defendants did not meani ngf u l ly d i spute . 

ro 11 The Court had a l so found significant anticompetitive effect s with ·s 
t ~ . . . = :.-= 12 respect t o t he ru l es c hal l enged i n O' Bannon I, which t he Nin t h 
o ro 
u u 
_ ,_ 13 Circui t aff irmed i n O' Bannon II . O'Bannon I , 7 F . Supp . a t 973, 
CJ 0 
·c b 
~ -.E 14 993; O' Bannon I I, 802 F. 3d a t 1057- 58 , 1070- 72 . 
Q .~ 
i ~ 15 The economi c analyses of Plainti f fs ' experts established that 
.;: t :f:! 16 the c h a l lenged rul es have t he eff ect of artifi c i al l y compressing 
Q,j 0 

] ~ 17 and capping s t udent-athlet e compensati on and reducing competit i on 
~-5 

b 18 f or student- a t h l ete recrui ts by l imi t i ng t he compensat ion off ered 
r.i.. 

19 i n exchange f or t heir a t h l etic services . The compensation that 

20 student- athlet es receive under t he challenged rules does not 

21 correl ate meaningf ul l y with t he value of t heir a t h l etic servi ces , 

22 based on indi cators of t heir talent . 9 This i s consistent with t he 

23 absence of rigorous competition among schools with r espect to 

24 student- athlet e compensati on . In a market f r ee of t he challenged 

25 restraint s , competit i on among school s would increase in terms of 

26 

27 

28 

9 Dr . Edward Lazear , Pla i nt i f f s ' economi cs expert on summary 
j udgment, re l ied on ratings of talent based on a system for rating 
athletes by 247sports . com . Lazear Report 1 29 . 

14 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 15 of 104

1 the compensation they woul d off er to recruits , and student- a t h l ete 

2 compensat ion would be h igher as a r esult . Student- athl etes would 

3 receive off ers that would more c l osely match the value of t heir 

4 athletic ser vices . See Lazear Report t t 11 - 50 . 

5 Plainti f f s ' exper ts ' analyses also show t ha t De f endant s are 

6 ab l e to a r ti f ici a l ly compress and l i mit student- athlet e 

7 compensat ion as described above because they possess monopsony 

8 power in t h e re l evant ma r ket . See Rascher Report t t 30 - 130 , 148-

9 85 ; id . t 37 (" De f endant s and t hei r co- conspirator s have monopsony 

10 power in a l l t hree ma r kets - that is , t hey have t he power t o 

ro 11 col lecti vel y depr ess input prices wi t hout f ear o f l oss of revenue ·s 
t: c.8 . . . = :.-= 12 i n excess of t he i mmedi ate cost savi ngs " ) . Because o f t he absence 
o ro 
u u 
~ ~ 13 of viabl e alter natives t o Di vision I basketbal l and FBS footba l l , 
CJ 0 
·c b 
~E 14 and because o f reduced compet ition among confer ences due to t he 
Q .~ 
i ~ 15 challenged compensati on l i mits , the market f or recruits in these 
.;: t 
: i§ 16 sports i s h ighly or perf ectl y concentrated under t h e curr ent NCAA 

Q,j 0 

] ~ 17 compensat ion limits . By contrast , if each conference we r e f ree to 
~-5 

b 18 set its own compensation l i mits i n compet ition with o t her 
r.i.. 

19 conf erences , t he ma r ket concentr a t ion would decrease from highl y 

20 o r perfectl y concentrated, to "moderately concentrated" for FBS 

21 f oo t bal l and "unconcentrated" f or Divi sion I basket ball . Rascher 

22 Repor t t t 1 55- 5 7 . 

23 Th i s evi dence s h ows t ha t student- athlet es are harmed by t he 

24 challenged compensati on l i mit s , because these r ules deprive them 

25 of compensati on t hey would receive i n t he absence of t he 

26 restraint s . 

27 At tria l, Plainti f f s o f f ered additional p r oof o f t h e 

28 anticompeti t i ve e f f ects o f the NCAA' s limits on compensati on . It 

15 
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1 shows t hat c hanges had been made , s t art ing in August 2014 , to the 

2 amounts and types of permi ssibl e student- athlete compensation . 

3 The c h anges wer e caused, i n part , by the desire of t he Power Fi ve , 

4 those confer ences wi t h t he h ighest revenues in Divis i on I , to 

5 diver t some o f their r elatively signi f icant r esour ces away from 

6 expenditur es t hat onl y indirectly benef it s t udent-ath let es (such 

7 as expenditures on opul ent a t hletic facilities and multi-mi l lion 

8 do l lar coaches ' salaries) and t owar d s t udent-ath let e compensati on . 

9 See , e . g., P0056 a t 0001- 02 ; Rascher Dir ect Testimony Decl a r at i on 

10 1 212 . Dr. Har vey Pe rlman , chancell or o f the Univer sity o f 

11 Nebraska , agreed with the statement t hat , " [i]n shor t , we recr uit 

12 by shi fting f unds from regul ated benef its f o r student a t h l etes t o 

13 unregula t ed f ri l ls[ . ] " Pe rlman Deposition Tr anscr ipt (Dep . Tr. ) 

14 at 60 - 61. 

15 I n a p r esentat ion in 2013 , the pres i dents and c hancel lors of 

16 the Power Five h ad asked the Di v i sion I Board o f Director s fo r 

17 autonomy in a variety o f subject a r eas , f or t h e f o l lowing reasons : 

18 (1) t h e recognition of c ri t i cisms and accusat i ons "of expl o iting 

19 student ath let es f o r our own f i nanci a l gain" ; (2) t he des i re to 

20 avoid "unintended consequences" if "i l l - advised ref orms are 

21 i mposed" as a r esult o f t hese c riticisms ; (3) a wish t o move away 

22 from eff o r ts t o "create ' a l evel playi ng f i eld,' " because " [ t ] oo 

23 often , our e fforts to i mprove the l i ves of student athletes h ave 

24 been def lected because of cost i mpli cat ions t hat are manageable by 

25 our instituti ons but no t by institutions with less r esour ces" ; and 

26 (4 ) a sense that e f fo r ts to " ' level t he playing f ield' " led t he 

27 Power Fi ve to " spend t hese resources i n almos t any way we want 

28 EXCEPT to i mprove support for student ath let es . " P0056 at 0001 -

16 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 17 of 104

1 02 . Th i s i s evi dence that these conferences were p r evented from 

2 making the incr eases in student- a t hlete compensat ion t hat t hey 

3 would have made absent t he ant i competitive eff ect s o f t h e 

4 challenged r estrai nts . 

5 After t he new Autonomy struct ure became eff ect ive on Augus t 

6 7 , 201 4 , in January 201 5 , t he Power Fi ve vo t ed to increase the 

7 overal l limit on grant- in- a i d ath let ics scholar ships from t he 

8 l i mit in p l ace at t he time o f t he O'Bannon I trial to the higher , 

9 cost - of- attendance l i mit, e ffecti ve on August 1 , 2015 . 10 The Power 

10 Five also c r eated new f o r ms of permissible compensati on for 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

student- ath let es , and expanded t he scope o f previous l y permiss i ble 

benefi ts or compensation . These changes permitted student­

ath letes to bor row agai nst their f uture p r o f ess i onal earni ngs to 

purchase loss- o f - value insurance (Divi sion I Byl aw 12 .1. 2 . 4 . 4) ; 

10 This Court i ssued it s O' Bannon I i njunct ion on August 8 , 
201 4 , to take e f fect on August 1 , 2015 . Case No . 09 - cv- 3329 , 
Docket Nos . 292 , 298 . On J uly 31, 201 5 , t he Nint h Ci rcuit stayed 
the injunction . Case No . 09- cv- 3329 , Docket No . 418 . On 
Sept e mber 30 , 2015 , wh i le t he i n j unct i on was stayed , t he Ninth 
Circui t issued its opinion a f fi rming i n part t h i s Court ' s 
decis i on; the judgment became eff ective on December 28 , 2015 , when 
the Ni nth Circui t issued i ts mandate . See O' Bannon I I , 802 F . 3d 
at 1079 ; Case No . 09 - cv- 3329 , Docket Nos . 437 , 463 . Thus , the 
Autonomy str uctur e change to the f ull g r ant- in- aid l i mit became 
eff ective bef o r e the injunctive relief ordered by t h i s Court in 
O' Bannon I ever went int o e ffect . The Autonomy struct ure c hange 
di f f ers from t he rel i e f ordered i n O' Bannon; it permit s grant s - in­
aid up to the cost o f a t tendance f or any Di vision I a t hlete (in 
any sport ) and i s no t l imited t o compensati on for t he use or 
l icensing of NIL . By contrast , the r elief o r dered in O'Bannon I , 
i n re l evant par t , p r ohi bited t h e NCAA from p r ecl udi ng its members 
f r om compensat ing Division I men ' s basket ball and FBS football 
student- ath let es f o r t he l icensing o r use o f their NI L, at an 
amount l ower t han t he cos t o f attendance . Compare Di v i sion I 
Byl aw 15 . 02 . 6 "Ful l Gr ant- in- Aid" with Case No . 09 - cv- 3329 , Docket 
No . 292 (injunction) . 

17 
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1 expanded r e imbursement o r payment o f travel expenses f or cert a i n 

2 f a mily members t o at t end cert ain events (Di visi on I Bylaw 

3 1 6 . 6 . 1 . 1 ) ; provi ded unl imited f ood (Di visi on I Bylaw 16 . 5 . 2 . 5) ; 

4 and r equir ed schools to pay f or medical care f or a t h l etics- rela t ed 

5 i n j uries fo r at least two year s a f ter g r aduat i on (Division I Bylaw 

6 1 6 . 4 . 1 ) . 

7 Although t h e Power Five ' s Aut onomy legislative enactment s 

8 h ave resulted i n greater compensat ion f or s t udent - ath let es , such 

9 compensat ion is still capped by overarchi ng NCAA l i mits t hat 

10 p r event t he Power Five and all NCAA member s from expanding 

ro 11 compensat ion beyond a poi nt determi ned by the NCAA t h rough i t s ·s 
t: c.8 . . . = :.-= 12 t r adit i onal rulemaki ng p r ocess . 11 
o ro 
u u 
_ ,_ 13 I n l i ght o f the forego i ng, the Cour t f inds t hat De f endants , 
CJ 0 
·c b 
~E 14 through t he NCAA, have monopsony power to res train student- a t h l ete 
Q .~ 
i ~ 15 compensat ion in any way and at any t ime they wi sh , without any 
.;: t :f:! 16 meani ngf ul ris k o f dimi nishi ng t heir ma r ket domi nance . This i s 
Q,j 0 

] ~ 17 because t he NCAA' s Divi sion I essentially i s t he r elevant marke t 
~ -5 

b 18 f or e lite col lege f ootball and basketball . And, because elit e 
r.i.. 

19 student- athlet es l ack any v i abl e alternati ves to Di v i sion I , t hey 

20 a r e fo r ced to accept , to t he extent t hey want to a t tend college 

21 and p l ay sport s at an elit e level a f ter h i gh school , whatever 

22 compensat ion is o f f ered to them by Di vis i on I schools , regar dless 

23 of whethe r any such compensation is an accurate ref lecti on o f the 

24 

25 

26 

27 

28 

1 1 See , e . g . , Trial Tr . (Lennon) a t 1 618 (t he Power Five ' s 
ab i l i ty t o modi f y ath letics fi nanci al a i d caps i s l imited by NCAA 
Byl aw 15 . 01 . 6) ; i d . at 1620 (the Power Five ' s ability to award 
expenses and benef its i s limited by NCAA Bylaw 1 2 . 1 . 2 . 1 . 4 ) ; id . a t 
1 629 (the NCAA Board o f Director s has t he authority to override 
Autonomy legi slati on) . 

18 
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1 competitive value of t heir a t h l etic servi ces . Mor eover, the 

2 compensat ion t hat class member s receive under t he challenged r ules 

3 i s not commensurate with the value that they c r eate f o r Di vision I 

4 basketball and FBS footba l l ; t h is value i s ref lected in t he 

5 extraor dinar y r evenues t hat De f endants derive from t hese sports . 

6 The c h a l lenged ru l es t hus have severe an t icompetitive e f fects 

7 and student- a t h l ete a r e harmed as a r esul t of t he challenged 

8 ru l es , because the r ules deprive t hem of compensati on t hat t h ey 

9 would otherwi se r eceive for t heir a t h l etic servi ces . 

10 V . 

11 

Rul e of Reason : Asserted Jus t i f ications f or the Chal l enged 
Restraint s12 

12 

13 

14 

15 

16 

17 

18 

A . Consumer Demand for Amat eurism 

Def endant s argue that the c hal l enged compensation l i mits are 

p r ocompet itive because "amateurism is a key par t o f demand for 

col lege spor ts " and "consumers value ama t eurism . " Def s .' Cl os i ng 

Brief at 7 , 1 0 , Docket No . 1 128 . The corol lary is t hat i f 

consumers did not believe t hat student- a t h l etes were a mateurs , 

they would wa t c h f ewer games and revenues would decr ease as a 

19 result . Defendants re l y on t he not i on t hat it i s the " principl e" 

20 of amateuri s m t hat drives consumer demand , and that the c hal l enged 

21 restraint s are p r ocompet itive because t hey "impl ement" o r 

22 

23 

24 

25 

26 

27 

28 

12 Two additional pro- compet i t ive just i f ications had been 

off e r ed p r evi ously : i ncreased output and competitive bal ance . 
These were r ejected by t he Court on summar y judgment . They also 
were re j ected in O'Bannon I and the NCAA d i d not address them on 
appeal, so t he re j ection was accepted in O' Bannon II . See Summary 
Judgment Order at 23 n . 7 , Docket No . 80 4; see a l so O' Bannon II , 
802 F . 3d at 1 072 . Some testimony o f fered by Def endant s at t h is 
t rial seemed aimed at resur rec t ing t hese justifi cat ions . The 
Court wi ll no t consider t h ese a r guments again . 

19 
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1 "ef fectuate" t hat pri ncipl e . Id . a t 37 . They did no t off er 

2 evi dence to establ ish that the challenged compensat ion rul es, i n 

3 and o f themselves , have any direct connecti on to consumer demand . 

4 Def endant s nowhere def i ne the nature of the amateurism they 

5 claim consumers insist upon . Def endant s o f fer no stand- a l one 

6 def ini t i on o f amateurism either i n the NCAA rules or in argument . 

7 The "Pri nci p l e of Amateur i sm," as described in the current version 

8 of t he NCAA's const itution, uses t he word "amateurs" t o describe 

9 the amateurism pri ncipl e, and is t hus circular . I t does not 

10 ment ion compensati on or payment . The constituti on says, "Student-

ro 11 athletes shal l be amateurs i n an intercol legiate sport , and their ·s 
~@ 12 part icipati on should be mot i vated primari ly by education and by 
o ro 
uu 
..,.. ,- 13 the physical , mental and social benefits to be derived . St udent 
CJ 0 
·c b 
~ E 14 part icipati on in i ntercoll egiate athlet ics is an avocat i on, and 
Q .~ 
i ~ 15 student- athlet es should be protect ed f rom expl oitation by 
.;: t 
: i§ 16 profess i onal and commercial enterpri ses . " NCAA Constituti on 

Q,j 0 

] ~ 17 Articl e 2 . 9 . No connect ion bet ween the " Principle o f Amateurism" 
~-5 

b 18 and the chal l enged compensation l imits is evident . Mike Sl i ve , 
r.i.. 

19 who served as commissioner of the SEC , one of the Power Fi ve, f rom 

20 2002 to 2015 , testifi ed that amateurism i s "just a concept that I 

21 don't even know what it means . I real ly don' t . " Sl i ve Dep . Tr. 

22 at 23 , 45 . He repeated, "You know, the t erm ama t eur I ' ve never 

23 been clear on what is meant either by in your question or 

24 otherwise, what is real ly meant by ama t euri sm[ . ] " Id . at 43 . 

25 The def i nition of amateuri sm that Defendants poi nt to is one 

26 that cannot be f ound in the Division I manual . Defendants and 

27 their witnesses oft en descr i be amateurism by ref erence to what 

28 they say it i s not : namely, amateurism is not "pay for play . " 

20 
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1 See , e . g., Def s .' Clos i ng Brief a t 36 n . 214 , Docket No . 11 28 

2 ( "Amateurism is , by def ini t i on , ' no t paying' the par ticipants . ") ; 

3 Trial Tr . (Lennon) at 1 275- 77 (justifying chall enged compensati on 

4 limits on the ground t hat t hey prevent " pay for p l ay") . 

5 Def endant s do not expl ain t he o rig i n or meani ng of t he t erm "pay 

6 f or p l ay ." The NCAA consti tut i on and t he Divi s i on I Bylaws do no t 

7 def ine , o r even ment i on, "pay f or play ." 

8 The concept o f "pay" i s addressed onl y i n certa i n byl aws that 

9 gover n s t udent-ath let e compensati on and e lig i bility . I n these 

10 byl aws , "pay" is def i ned onl y i ndi r ectly; it i s defi ned by l i sting 

ro 11 a variety of f orms o f compensati on that could be consider ed pay, ·s 
~@ 12 and i ndi cati ng that each f orm of compensati on consti tutes 
o ro 
u u 
..,.. ,- 13 p r ohibi ted "pay," unless it f al l s with in one of many except ions or 
CJ 0 
·c b 
~E 14 i s otherwise permitted by t he NCAA . Thus , whethe r any f orm of 
Q .~ 
i ~ 15 compensat ion constitutes "pay" i n viol ation o f NCAA rules cannot 
.;: t :f:! 16 be determi ned except by studyi ng al l o f the r e l evant bylaws and 
Q,j 0 

] ~ 17 a ll o f their except ions and c r oss- r eferences . Erik Price , the Pac 
~ -5 

i5 18 1 2 ' s Ru l e 30 (b ) (6) witness , t estified, "We l l , I t hink the NCAA, 
r.i.. 

19 the way Byl aw 12 i s written is a seri es of t h i ngs that you cannot 

20 do , and by t hen still remai n an amateur . I t doesn ' t exactly have 

21 a beautifu l def i nition of [amateurism] ." Pac 12 Ru l e 30 (b) (6 ) 

22 wi tness (Er i k Pr i ce ) Dep . Tr . at 60 ; see Di visi on I Byl aw 12 . 1 . 2 

23 (listi ng i tems that would cause a student- a t hlete t o lose "amateur 

24 stat us " and eli g i bili ty fo r intercollegi ate competi t i on) ; Div i sion 

25 I Byl aw 12 . 1 . 2 (a ) (proh ibi t i ng a student- athl ete from us i ng h i s or 

26 her athl eti c s kills "for pay i n any form" i n h i s or he r sport ) ; 

27 but see Div i sion I By l aw 1 2 . 1 . 2 . 4 ("Excepti ons to Amat eurism 

28 Ru l e " ) . 

21 
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1 " Pay" under NCAA rules does no t necessarily track t he plai n 

2 meaning of t he word, whereby somet h i ng o f monetary value i s 

3 provided in exchange for something else . I ndeed, a review of the 

4 byl aws shows t hat many forms of payment , oft en i n unres t r i cted 

5 cash, from schools and other sources, are allowed by t he NCAA as 

6 "not pay," and thus as no t i nconsis t ent with ama t euri sm . Much o f 

7 thi s permiss i ble compensat ion appears on its face t o be akin to 

8 "pay" under the p l ain meaning of t he word . In some i ns t ances it 

9 i s provi ded to student- athlet es i n exchange for t heir a t h l etic 

10 performance, making it simi l ar to what a reasonable person coul d 

~ 11 consider to be "pay for play." ·s 
t: c.8 . . = :.-= 12 As noted, the NCAA a l lows grant s - in- a i d up t o the cost of 
0 ~ 
uu 
..,.. ,- 13 attendance , which are i ntended to pay for the student- a t h l etes ' 
CJ 0 
·c b 
~ E 14 education- rel ated expenses . I t also allows mone t ary awards it 
Q .~ 
! ~ 15 descr i bes as "inci dental to athlet ics parti cipation" on top of a 
.;: t :f:! 16 grant- in- a i d , which reward part icipati on or achi evement in 
Q,j 0 

] ~ 17 athletics, such as qual ifying f or a bowl game in FBS footbal l . 
~-5 

b 18 See Di v i sion I Byl aw 16.1 . 4 . 1 and Figures 1 6- 1, 16- 2 , 1 6- 3; Tri a l 
r.i.. 

19 Tr . (Lennon) at 1275 . These perf ormance awards , which are not 

20 rel ated t o educati on and can be provided on top of a full cost- o f -

21 attendance grant-in - aid, are allowed a t several hundred dollars 

22 f or each award, but t he rules permit s t udent-athlet es to quali f y 

23 f or multipl e of these awards, meaning t hat t hey could receive 

24 several t housand dol l ars i n cash- equivalent compensation i f t hey 

25 perform wel l enough i n t heir sport . See Rascher Direct Testimony 

26 Declaration ~i 72 , 205 ; Dr . Kenne t h El zinga Direct Testimony 

27 Declaration ~i 95 - 96, Docket No . 883- 1 (a s t udent - athlet e on a 

28 team that won a na t ional champi onshi p could receive $5,600 total 

22 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 23 of 104

1 i n ath let ics parti cipation awards wh en combined) ; Hos t etter Dep . 

2 Tr. at 207 . These awards can be p r ovi ded to student- athlet es i n 

3 the fo rm o f Visa gift car ds t hat can be used like cash . 13 See 

4 Hos t etter Dep . Tr. a t 22 4- 27 . Robert Bowlsby, the Big 12 

5 Conf erence ' s Ru l e 30 (b) (6) witness , explai ned t hat " these things 

6 [g ift cards ] were al l previ ous l y gear ed t owar ds being mementos of 

7 the .. . games" and "it' s . . t aken . ano t her t urn , and t he 

8 g ift cards are represent at i ve of t hat ." Big 12 Conference Rule 

9 30(b) (6) wi tness (Robert Bowlsby) Dep . Tr . at 160 . On t heir face , 

10 athleti cs part ici pati on awards seem to viol ate o t her Divi sion I 

ro 11 byl aws , includi ng t hose t hat proh ibi t cash o r cash- equi val ent ·s 
~@ 12 payment o r compensati on t hat i ncent i v i zes a t h l etic performance 
o ro 
u u 
_ ,_ 13 (Di visi on I Bylaws 12 . 1. 2 . 1 . 4 . 1 and 12 . 1 . 2 . 1 . 5) ; neverthel ess , 
CJ 0 
·c b 
~E 14 these awar ds do no t constitut e a p r ohi bit ed form o f payment o r 
Q .~ 
i~ 15 compensat ion onl y because t he NCAA has chosen to permit t he m . 
.;: t :f:! 16 Wi thout aff ecting t he i r status as a mateurs , Divi sion I 
Q,j 0 

] ~ 17 student- ath let es can a l so r eceive money from t hei r schools , from 
~ -5 

b 18 monies provi ded by t h e NCAA each year t hrough t he conf erences , by 
r.i.. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 3 At the t i me o f O'Bannon I , student- a t h l etes could r eceive 
perf ormance awards i n the form o f store- specifi c gift car ds but 
can now recei ve t hese awards i n the form o f Visa gift car ds . See 
Hos t etter Dep . Tr. at 22 4- 27 . Performance awar ds also can be 
p r ovi ded i n the form o f " g ift suites , " which i nvolve al l owing 
student- ath let es access to a location whe r e t h ey can sel ect from a 
variety of g ifts . See Elzi nga Di rect Testi mony Declaration ~ 95 . 
Gift s avai l able t h rough g i ft sui tes i nclude prepai d debi t cards 
from stores such as Best Buy, iPad minis , speakers , watches , and 
h eadph ones . See , e . g . , J ames Dep . Tr. a t 1 68 (recei ved a wa t c h 
and a $452 Best Buy g ift card at gif t suite , wh i ch he used to buy 
hi s mothe r a t e l evis i on) ; J emeri gbe Dep . Tr . at 206 (recei ved i Pad 
mini , iTunes g ift card, headphones , and speake r t hrough g ift 
suites) . 

23 
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ro ·s 
t: c.8 = :.:: o ro 
u u 
..,_. '+-< 
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"' 1--; ·- ...... Q .~ 
,,,Q 
~ t:1 co: 1--; 
.... <1) 
00 .c. 
-e t:: 
Q,j 0 
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~-5 
1--; 

0 
r.i.. 

1 way o f the Student Ass i stance Fund (SAF) and the Academi c 

2 Enhancement Fund (AEF ) , on top o f a full cost- o f- a t tendance g r ant-

3 i n - aid . 14 I n 201 8 , t he NCAA made availabl e f or d i stribution mo r e 

4 than $84 mi l l ion i n SAF money, and more t han $48 mil l ion i n AEF 

5 money . Thi s money is disbursed by schools t o assist student-

6 ath letes in meeting f inancial needs , i mprove t hei r welfar e or 

7 academic suppor t , o r r ecogni ze academi c ach ievement . 15 Divis i on I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

14 Di v i sion I Byl aw 16 . 11 . 1. 8 (" A student- athlet e may receive 
money from t he NCAA Student Assis t ance Fund .ll ) ; Division I Bylaw 
15 . 01 . 6 . 1 ("The r ecei pt o f money from t he NCAA St udent Assistance 
Fund f or student- a t hletes is not included i n deter mining the 
permiss i ble amount o f f inancial aid t hat a member i ns t itution may 
award to a student- a t h l ete . ll) . 

1s Th e Division I Bylaws addr ess only t h e uses of SAF monies 
that a r e i mpermi ssibl e . Neither schools nor conf erences repor t to 
the NCAA detailed inf ormation (i . e . , by student- athlet e or by 
expense) to show how SAF f unds were a l located; conf erences report 
to t he NCAA only amounts and types of uses of SAF monies i n the 
aggregate . Trial Tr . (Lennon ) at 1634- 35 . SAF monies have been 
used f or expenses re l ated to educati on, including post graduat e 
scholar ships ; fees fo r internsh ip programs ; internati onal student 
f ees , taxes , and i nsur ance ; school suppli es and electronics (such 
as laptops , camer as , tablets) ; graduate school appl icati on fees ; 
g r aduate school exam fees ; tutoring; and academi c ach ievement or 
g r aduat i on awar ds . J0002 at 0010 ; J0020 at 0001; P0043 at 0001; 
J0019 at 0001. SAF monies also have been used f o r benef its t ha t 
a r e not re l ated to educati on, such as loss - of- value i nsur ance 
p r emiums , Trial Tr . (Lennon) at 1340 ; medical expenses ; 
p r o f ess i onal p r ogram testi ng; career assessments ; travel expenses 
f or both t h e student- athlete and f ami l y members ; clothing; 
magaz i ne subscriptions ; and g r ocery r eimbursement . J0002 at 0010 ; 
J0020 at 0001. AEF monies have been used f o r educati on- r elat ed 
benefi ts , such as academic achi evement or graduat ion awar ds ; 
summer school; f i f t h - or sixt h - year a i d ; tut oring ; academi c 
support servi ces ; international s t udent f ees and taxes ; 
p r o f ess i onal p r ogram testi ng; and supplies (expendabl e o r 
educational ) . J0021 at 0004 - 05 . They have also been used f o r 
benefi ts t hat are not related to educat ion , such as i nsur ance 
p r emiums ; medical , dental , or vision expenses (not covered by 
ano t her insurance p r ogram) ; cloth ing ; travel ; and capital 
i mprovements/equipment . Id . ; Sti p . Facts 1 15 , Docket No . 1094 . 

24 
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1 Revenue Distributi on Plan , J0021 at 000 4, 0014 . I t can be 

2 p r ovi ded i n cash or as a benefi t , and it i s not l imited to 

3 educati on- re l ated expenses . The schools are not constra i ned i n 

4 the amount o f t hese f unds t hey can d i sburse to an i ndivi dual 

5 student- athlet e ; they are l i mited only i n the aggr egat e by the 

6 amount that the NCAA d i stri butes t hrough t hese f unds each year. 

7 Si nce 2015 , SAF d i sbur sements t o indi vidual s t udent-a thletes has 

8 reached t o t he tens of t housands of dollar s above a f ull cos t-of-

9 attendance grant-in - a i d , 1 6 and i n some cases , $50 , 000 f or premiums 

10 f or loss- of-value insurance agai nst t he loss of f u t ure 

ro 11 p r o f ess i onal earni ngs , Tr ial Tr . (Lennon) a t 1340 . ·s 
t: c.8 . . = :.-= 12 School s can also ma ke thirty- dol l a r per d i em payments to 
o ro 
u u 
_ ,_ 13 student- athlet es f o r un- i t emi zed inci den t a l expenses while they 
CJ 0 
·c b 
~E 14 a r e travelling f or cer tai n events . Di visi on I Bylaw 16 . 8 . 1 . 1 . 
Q .~ 
i~ 15 School s can pay travel expenses f o r certai n fami ly member s to 
.;: t : "B 16 attend cer tai n events . Di v i sion I Byl aw 16 . 6 . 1. In January 2015 , 
Q,j 0 

] ~ 17 wi thout changing any bylaws , the NCAA began to pay up to $3 , 000 
~ -5 

b 18 f or fami ly member s o f s t udent-athlet es who reach the Fi nal Four 
r.i.. 

19 but do not advance to the basketball champ i onshi ps , and up to 

20 $ 4, 000 to attend the basketball champi onshi ps . See P0 1 48 . Also 

21 i n January 2015 , the College Football Playof f committee began to 

22 

23 16 See P0 1 04 (showi ng SAF payment s above the cost o f 

attendance (COA) provi ded to i n - s t a t e students a t Ohi o Stat e 
24 Uni versity , with the h i ghest above- COA payment bei ng $ 1 4 , 740) ; 

P0 105 (showi ng SAF payment s above COA p r ovi ded to out- of- s t a t e 
students at Ohi o St ate Uni vers i ty, wi th the h i ghest above- COA 

25 

26 payment bei ng $49 , 015) ; P0106 (showing SAF payments above COA a t 
n i neteen schools , wi th t he h ighest above- COA payment being 
$61, 000) ; Rascher Direct Testimony Declaration ~i 75 , 78- 81 ; Trial 
Tr. (Lennon ) at 1338- 40 ; Trial Tr . (Rascher) at 111 . 

27 

28 
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1 pay up to $3 , 000 f o r each competi ng athlete ' s fami l y members to 

2 t r avel to that event . Id . 

3 Cost - of- attendance grant s - in- aid t hemselves provide cash f or 

4 expenses , as wel l as providi ng tuition, room, boar d , and books at 

5 no cost t o t he student- athlet e . Any a t hletics aid in excess o f 

6 the f i xed expenses o f tui t ion , r oom, board and books is provided 

7 to t he s t udent - ath let e in t he form of a cash sti pend . The cash 

8 sti pend can total several t housand dol lars for some s t udent s . 

9 Def endant s do not monitor how student- athlet es spend t heir 

10 sti pend . NCAA Ru l e 30 (b ) (6) witness (Kevin Lennon) Dep . Tr . at 

~ 11 35 , 37 ; Hoste t ter Dep . Tr . a t 85 - 86 . Schools may p r ovide full ·s 
t: c.8 . . = :.-= 12 cost - of- attendance grant s - in- aid t o student- a t h l etes who have 
O C'3 
u u 
..,.. ,- 13 already recei ved f eder al Pel l g r ants , which also are calculat ed to 
CJ 0 
·c b 
~ E 14 cover t he cost of attendance . Any athlet ics aid in excess of 
Q .~ 
i ~ 15 tuition , r oom, board, and books , t he r efore , pays s t udent-a thletes 
.;: t 
oo.c. 16 a second t i me fo r t he same cost- of- attendance expenses t ha t t he 
-e t:: 
Q,j 0 

] ~ 17 Pel l g r ant is intended t o cover . 11 
~-5 

b 18 Each school may awar d two post- e l igibi lit y g r aduate school 
r.i.. 

19 scholar ships per year of $10 , 000 each t hat can be used at any 

20 i ns t itution (Senior Scholar Awar ds) . Division I Bylaw 16 . 1 . 4 . 1. 1 . 

21 

22 

23 

24 

25 

26 

27 

28 

11 Di v i sion I Byl aw 15 . 1 . 1 . Pel l g r ants are awar ded by the 
gover nment based on f inancial need measured by the d i ffe r ence 
between a student ' s ab i lity t o pay and t h e cost of at t endance . 
The maxi mum amount o f a Pel l grant i s $6 , 000 . Nol l Di r ect 
Test i mony Declaration~~ 78 - 79 . When a student- athlet e r eceives 
athletics aid permitted by the NCAA in addition t o a Pel l g r ant , 
the athl eti cs a i d may exceed t h e student ' s need as de t ermi ned by 
f eder al regul at i ons . See Jl 518 a t 0001- 02 . Thi s is an excepti on 
to t he gener al p r act i ce t hat r equir es schools to adjust non­
f eder al aid awards to ensur e t hat t h e t otal a i d does not exceed a 
student ' s f inancial need . I d . 

26 
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1 Th i s i s an excepti o n to t h e NCAA' s p r ohibition on post - el i g i bi l ity 

2 f inancial aid to a t tend graduate school at a di fferent 

3 i ns t itution . Defendants h ave not provided any c o gent expl anat i o n 

4 f or wh y t he NCAA gener ally prohibits f inancial aid for g r aduate 

5 scho o l a t ano t her institu t ion , or f o r why the Senio r Schol a r 

6 Awards are l i mited in quantity and amount . Th e record suggests 

7 that these l i mitations a r e arbi trar y . For example , when asked 

8 whet her incr eas i ng the curr ent l i mi t on Senior Scho lar Awards f rom 

9 two students per school to f ive s t udent s per scho o l wou l d render 

10 the awards i ncons i stent wi t h amateuri sm, t he NCAA' s Rule 30 (b) (6) 

11 

12 

13 

14 

15 

16 

17 

18 

wi tness , Kevi n Lennon , p r ov i ded no meani ngf ul r espo nse o t he r t han 

to justify t he current l imit on the basis that the member shi p 

decided t hat l imiting the awar ds t o two students per school 

consti tut ed a " reasonable cap . " Tr ial Tr . (Lenno n) a t 1551 - 53 . 

Lennon agr eed t hat i f the member ship wanted to i ncrease t he awards 

" from two to t hree . . t hey ' d certa i nly be permit ted t o raise 

that [ . ]" Lennon Rule 30 (b) (6) Dep . Tr . at 179 . 

I n addi tion t o the payment s in excess o f cost o f a t tendance 

19 al l owed from schools to s t uden t - a t hletes descri bed above , the NCAA 

20 has a l lowed , and i n recent years incr eased, payment s t hat student-

21 athletes may recei ve from out s i de entities without being f ound 

22 i nel i g i ble to p l ay . For example , since 2 015 , i n t ernat i o nal 

23 student- athlet es have been allowed t o recei ve unl i mi ted payment 

24 f r om their national Olympi c governi ng body in exchange f or thei r 

25 perf ormance a t cert a i n internati onal c ompetit i ons . And student-

26 athletes continue t o r ecei ve unl i mi ted funds f r om the U. S . Ol ympi c 

27 Commi ttee f or t h e i r perf ormance i n the Ol ympi cs ; thi s also i s no t 

28 " pay . " NCAA Ru l e 3 0 (b) ( 6) witness (Mark Lewi s) Dep . Tr. a t 5 0- 5 1 

2 7 
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1 (a swimme r r ecei ved $115 , 000 fo r parti cipating i n t he Olympics , 

2 permiss i ble under NCAA ru l es) . 

3 A given student- athlete is per mit t ed to receive , in 

4 combination , al l o f the fo r egoi ng compensation and benef its f or 

5 whi ch he or she qual i f i es , on top o f a ful l cost- of-a t tendance 

6 g r ant- in- a i d , r egardl ess of what t he total amount of such 

7 compensat ion may tur n out to be . Yet t h i s compensati on , some o f 

8 whi ch is unr elated to education and some o f wh ich i s p r ovi ded i n 

9 cash o r a cash- equivalent , i s not consider ed t o be "pay" and 

10 student- athlet es who r ecei ve it remain amateurs . 

ro 11 These payments and benef its a r e , without a doubt , j us t i f iable ·s 
t ~ . = :.-= 12 and wel l - deserved . They a r e r elevant t o t he analysis o f 
o ro 
u u 
_ ,_ 13 Def endant s ' consume r - demand p r ocompetitive justification f or two 
CJ 0 
·c b 
~ E 14 reasons . First , the r ules that per mit , limit , or f orbid s t udent­
Q .~ 
i ~ 15 athlete compensati on and benefi ts do not follow any coher ent 
.;: t :f:! 16 def ini t i on o f amateurism, includi ng Def endants ' p r off e r ed 
Q,j 0 

] ~ 17 def ini t i on o f no "pay f o r p l ay," o r even "pay ." Th e onl y common 
~-5 

b 18 thread underlying al l f o rms and amounts of curr entl y permi ss i b l e 
r.i.. 

19 compensat ion is t hat t he NCAA has deci ded to al l ow it . 

20 Second , whatever under s t andi ng consumers have o f amateurism, 

21 they en j oy wa t c h ing sports played by s t udent-athlet es who recei ve 

22 compensat ion and benefits such as t hese , because this compensation 

23 has been paid and incr eased while col l ege a t hletics has become and 

24 remains exceedingl y popular and revenue- p r oducing . Th i s bel ies 

25 Def endant s ' pos i t i on t hat t he challenged curr ent r estricti ons on 

26 student- athlet e compensati on are necessary t o preser ve consumer 

27 demand . Indeed, as discussed i n more detai l bel ow, i ncreases i n 

28 compensat ion since 2015 have not reduced consumer demand, 

28 
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1 suggesti ng that a l l of t he current limits on student- athlet e 

2 compensation are not necessary to preserve consumer demand. 

3 Def endant s ' only economics expert on the issue of consumer 

4 demand, Dr. Elzinga, failed t o s how that the challenged 

5 compensat ion limits are necessary to preserve consumer demand . 

6 Fi rst , Dr . Elzinga' s opinions on consumer demand are unrel iable. 

7 He did not study any standard measures o f consumer demand, such as 

8 revenues, ticket sales , or rat i ngs . See Trial Tr . (Noll) at 285 -

9 287. The "narrative" evidence that formed the primary basis o f 

10 his demand analys i s was not representat ive . Trial Tr. (El zinga) 

ro 11 at 477 -7 8 , 445-47 (acknowledging that his economic analys i s did ·s 
t: c.8 . . . = :.-= 12 not include i nterviews of fans , coaches, student- a thletes , 
o ro 
uu 
.... ,_ 13 broadcast ers , or conf erence commi ss i oners ) . I ns t ead, he 
CJ 0 
·c b 
~E 14 i nterviewed people connect ed with the NCAA and its schools, who 
Q .~ 
i~ 15 were chosen f o r him by def ense counsel. I d . at 446- 47 . 
.;: t :f:! 16 Second, Dr. Elz i nga's analysis o f consumer demand is no t 
Q,j 0 

] ~ 17 rel evant because he failed to study the eff ect o f changes t o 
~-5 

b 18 student- athlet e compensati on on consumer demand . Dr. Elzinga 
r.i.. 

19 explai ned his fai l ure to study this issue by opi ning that "no test 

20 of the effect o f amateurism" is possible "because there is no 

21 period during which the NCAA did no t have and enforce amateurism 

22 standards . " See Elzinga Direct Tes timony Declaration <JI 20 . Dr . 

23 Elzinga also posits that studyi ng the eff ect s on consumer demand 

24 of changes to compensation would be unnecessary in any event 

25 because the princi ple o f ama t euri sm has been "mat erially 

26 consistent over the years ." Id . <JI 23 . He explains that " [t] he 

27 central t enet o f amateurism is no t a speci f ic dollar amount (as in 

28 $X = ama t eur , but $X +E = professional ) ," rather, it is whether 

29 
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1 student- ath let es are "bei ng paid t o p l ay ." I d . ':11 ':II 14 , 3 4-35 ; see 

2 also i d . ':II 14 (" [T ] he diff erence bet ween a mateurism and 

3 p r o f ess i onal i sm i sn't capt ured i n some wooden and mechani cal way 

4 by t he number o f dol l ars a s t udent-ath let e recei ves . True 

5 student- ath let es are a mateurs in t he sense t hat t hey a r e not being 

6 pai d to play ." ) (emphasis omitt ed) . 

7 The r ecord d i rect l y under cuts the premises of Dr . Elzinga ' s 

8 analysi s . Dr . Elzinga ' s assertion t ha t t here i s " no peri od" 

9 during which t he NCAA did no t "have and enf o r ce amateur ism 

10 standar ds " i s contradi c t ed by undisputed facts , which show that 

ro 11 " NCAA d i d not have any ru l e - maki ng o r enf orcement authori ty over ·s 
~@ 12 i ts member s unt i l t he 1 950s ." Stip . Fac t s ':II 23 , Docket No . 1098 . 
o ro 
u u 
..,.. ,- 13 And, as discussed above i n the Backg r ound section , t he NCAA' s 
CJ 0 
·c b 
~E 14 i mplement at i on of amateur ism has changed ma t eri ally on multiple 
Q .~ 
i ~ 15 occas i ons throughout i ts h i s t ory .18 Furthe r, Dr . El z i nga ' s 
.;: t :f:! 16 cont enti on t hat a mateurism does not depend on a specific dol l ar 
Q,j 0 

] ~ 17 amount i s contradi cted by t he NCAA . The NCAA' s Rule 30 (b) (6) 
~ -5 

b 18 wi tness , Kevi n Lennon , t estified t hat specific dol l ar l i mits on 
r.i.. 

19 student- ath let e compensati on i nc i dental to ath let ics 

20 part ici pati on, such as performance awards , a r e set precisely for 

21 the pur pose o f d i s tinguishing between permi ss i b l e compensat ion and 

22 " pay f or p l ay ." Tr i al Tr. (Lennon ) at 1275 . I n o t her words , the 

23 

24 

25 

26 

27 

28 

1 8 In addi t i on to t h e changes descri bed i n t h e Background 
sect ion above , the fact t hat t h e NCAA curr entl y permits student­
ath letes to recei ve the other f orms o f compensation discussed i n 
thi s sect ion in addit i on to a f u l l g r ant- i n - aid schol a r shi p , such 
as compensati on "inci dental t o athleti cs parti c i pati on , i ncludi ng 
perf ormance awards , also d i s tinguishes today' s concept of the 
ama t eur student- athlete from that i n e f fect i n ear l i er years . 

30 
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1 amounts a r e set for the pur pose o f dis t inguish ing between 

2 ama t eurism and non- amateurism . Dollar amounts (and changes t o 

3 such amounts) , theref ore , cannot be said to be i r r elevant t o t he 

4 analysis o f this procompet itive j us t i f icati on . As described 

5 above , such amounts can r each the hundreds and thousands o f 

6 do l lars . 

7 For t hese reasons , t h e Cour t is not convinced by Dr . 

8 Elzinga ' s tes t i mony . 

9 The only economi c analysis i n the r ecord t hat speci f i cal ly 

10 speak s to the e f fects o f compensat ion amount s on consumer demand 

ro 11 i s t hat by Dr . Rascher. Dr. Rascher anal yzed two natur al ·s 
~@ 12 experiments to determine whe t her incr eases in student- a t h l ete 
o ro 
u u 
..,.. ,- 13 compensat ion would have an i mpact on consume r demand . He 
CJ 0 
·c b 
~ E 14 concluded that i ncreased student- athlet e compensation does not 
Q .~ 
i ~ 15 negat i vely a ffect consumer demand fo r Di vision I basketbal l and 
.;: t :f:! 16 FBS footba l l . The Court f inds Dr . Rascher' s analysis and opini ons 
Q,j 0 

] ~ 17 to be r eliabl e and per suasive . 
~-5 

b 18 The f irs t natur al experiment involved comparing consumer 
r.i.. 

19 demand befor e and after t h e incr ease to the grant-in- a i d l i mit t o 

20 the cost o f a t tendance , wh ich was voted on in J anuar y 2015 and 

21 i mplement ed i n August 2015 . As explai ned ear lier , t h is c hange t o 

22 the grant-in - aid l imit , on its own , r esulted in a signif icant 

23 i ncrease in permissible compensation per student- a t h l ete , because 

24 i t al l owed grants - in- a i d t o p r ovi de cash for expenses that 

25 p r eviously could not be covered , such as suppl ies and 

26 t r ansport ation . Rascher Direct Testimony Declaration 1~ 52 , 54 ; 

27 Nol l Direct Testimony Declaration ~ 12 . Some schools adjusted 

28 their cost- o f - attendance cal cul ations so t hat t he val ue o f a full 
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1 cost - of- attendance grant - in- aid would be great er . See , e . g . , 

2 Trial Tr . (Lennon) at 1365 ("some" schools ' financia l aid offi ces 

3 "revisi ted t heir calcul at i on[s] " regardi ng t he cos t o f attendance 

4 after t he i ncrease o f the grant - i n - a i d limit t o cost of 

5 attendance) . Mo r eover, because the NCAA r ule t hat permits schools 

6 to awar d ful l grant s - i n - aid t o student- a t h l etes in addition t o a 

7 Pel l g r ant was not adjusted af t er the change t o t he grant- in- a i d 

8 limit i n 2015 , the a mount o f cash provided above the cost of 

9 attendance i ncr eased even more for student- athlet es who are 

10 awarded both a Pel l g r ant and a f ull grant- in- a i d scholar ship . 

11 See Nol l Direct Testi mony Declar a t ion i i 78 - 79 . 

12 Dr . Rascher ' s conclusi ons are also supported by t he f ac t tha t 

13 the NCAA has incr eased its SAF and AEF d i stributions s i nce 2015 . 

14 See P0039 at 0001 ; 00695 at 0001 . As no t ed, a s t udent - ath let e can 

15 receive unlimited money t hrough the school , from t h e NCAA' s SAF 

16 and AEF, on top o f a full cost- o f - a t tendance g r ant- i n - aid . Si nce 

17 201 5 , SAF cash to indi vidual students has reached to t he tens o f 

18 thousands of do l lars above a ful l cost- o f - a t tendance grant- i n - aid . 

19 See P0104 ; P0105 ; P0 1 06 ; Rascher Direct Testimony Declaration i i 

20 75 , 78 - 81 . The schools are not constrai ned i n terms of t he amount 

21 of t hese funds they can d i sbur se t o an i ndi v i dual student- athlet e . 

22 Sti p . Facts i i 3- 1 2 , Docket No . 1 094 . 

23 Thus , Dr . Rascher f ound t hat total permi ss i ble s t udent -

24 athlete compensati on has i ncreased s i nce August 201 5 , r esulti ng in 

25 thousands of class member s recei ving significant benefi ts and 

26 compensation on top of f u l l cost- of- at t endance grants- i n - aid s i nce 

27 O' Bannon I was decided . Rascher Di rec t Testimony Declaration i 

28 
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1 52 . 19 Thi s has had no nega t ive impact on consumer demand; to t he 

2 contra r y , Dr . Rascher f ound t hat NCAA, conf e r ence , and school 

3 revenues from Di v i sion I basketball and FBS football have 

4 i ncreased s i nce 2015 . Rasche r Di rect Testi mony Declaration ~~ 45 , 

5 47 , 52 , 5 4- 55 ; PO 139 , POO3O , POO32- POO39 ; POO48 , POO49 ; PO137 . 

6 The r evenues of t he schools in t he Power Fi ve a l one f o r basketball 

7 and FBS f ootball i ncreased f rom a ver y lar ge amoun t i n 201 4 - 2015 

8 d i sclosed under seal , to an even larger amoun t i n 2015 - 16 . 

9 Rascher Direct Testimony Declaration~ 47 ; see also POO45 ; JOO 1 7 

10 at 001 2 - 13 (showi ng that gener ated revenues have i ncreased s i nce 

ro 11 201 4 f or schools i n the Power Five and o t her schools no t i n t he ·s 
t: c.8 . = :.-= 12 Power Fi ve) . Revenues a r e one o f the best economic measures o f 
o ro 
u u 
..,.. ,- 13 consumer demand . Rasche r Di rect Testi mony Declaration ~ 51 . 
CJ 0 
·c b 
~E 14 Dr . Rascher acknowledged that some of t he medi a revenues he 
Q .~ 
i~ 15 exami ned are deri ved from mult i - year contracts that we r e executed 
.;: t 
: i§ 16 bef o r e 2 015 and have escal ating clauses (i . e . , the payments under 

Q,j 0 

] ~ 17 the contracts wi l l i ncrease each year f or their duration with out 
~ -5 

b 18 the need to renegotiate) . Tr i al Tr . (Rasche r ) a t 32 . 
r.i.. 

19 Noneth e l ess , some of t he most val uabl e and longest- term contract s 

20 were executed a f ter 2015 . 20 Thi s supports the fi ndi ng t hat 

21 

22 19 Agai n , t h is i s not int ended to suggest t hat student-
athletes s hould no t recei ve t hese payment s , but t hat t he i ncreases 

23 i n compensati on descri bed above have not negatively a f fected 
consumer demand . 

24 

25 

26 

27 

28 

20 For example , i n 201 6 , t he NCAA extended i ts agreement wi th 
CBS/Tur ner for the Ma r ch Madness t our nament ; t he previous contract 
was to run t h rough 2024 . The 201 6 extensi on increased 
substantial ly t h e aver age annual f ees owed t o t he NCAA re l ative to 
the pri or i terati on of t he contr act . DO532 a t 002 3 ; Rasche r 
Di rect~ 47 ; POO 45 a t 00 01- 02 . The to t al value of t he 201 6 
extensi on , which cover s e i ght years , f rom 2 02 4 to 2032 , i s $8 . 8 
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ro ·s 
t: c.8 = :.:: o ro 
u u 
..,_. '+-< 
CJ 0 ·- ...,_;. '- <.> .... ..... 
"' 1--; ·- ...... Q .~ 
,,,Q 
~ t:1 co: 1--; 
.... <1) 
00 .c. 
-e t:: 
Q,j 0 

;<.:: Z = <1) 

~-5 
1--; 
0 

r.i.. 

1 consumer demand was not nega t ivel y aff ect ed a f ter more student-

2 athlete compensati on became permi ss i b l e i n 201 5 . Dr . Rascher also 

3 tes t i f ied that mu lti - year contract s t hat were executed bef o r e 2015 

4 show that the increase in student- a t h l ete compensat ion in 2015 did 

5 not nega t ivel y i mpact consume r demand given t hat t hese contracts 

6 were not r enegotiat ed a f ter t he compensation change i n 201 5 . 21 

7 Trial Tr . (Rascher) at 32 . 

8 The second na t ural experiment is based on the Univer sity o f 

9 Nebraska Post- Eligibi l ity Opportunities (PEO) program, whi ch was 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

bi l lion . P0045 at 0002 . The p rio r iter at i on , which covers 
f ourteen years , from 2010 to 2024 , is valued at $10 . 8 bil l ion . 
P0045 at 0001. Addi t ionally, t he 2016 extension is through 2032 ; 
witnesses who have experience negot i ating medi a contracts in t he 
cont ext of college sport s have described t h is as a major extension 
on t he ground t hat contracts o f greater potential val ue to 
b r oadcast ers a r e typi cally executed for a l onger t i meframe . See 
Trial Tr . (Aresco) at 1 009 (char acteri zing t he 2016 extension as a 
"major extension" ) ; id . a t 998 ( i n t he context o f media contract s 
i n col lege spor ts , "[t ] he more attractive the product , t he l onger 
[ t he network s wou l d ] want to go" wi t h t he l ength o f a contract) . 

21 Some defense witnesses specul ated t hat network s or sponsor s 

could c hoose t o r enegotiate b r oadcast rights f ees under provis i ons 
f or "changed circumstances" if t hey believed t ha t Division I 
basketball and FBS football changed from a mateur to prof essional . 
See , e . g., NCAA Rule 30(b) (6) witness (Mar k Lewi s) Dep . Tr . at 
247 . Th is testi mony, however , is not supported . De f endant s have 
not point ed to any instance in which networks or sponsors have 
chosen to renegot i ate l icensing rights fees as a r esult o f changes 
i n student- athlete compensation or othe r wise , and the r ecord s hows 
no renegot i ations o r fees adjustments after t h e g r ant- i n - aid l i mit 
was increased to cost o f attendance on August 1 , 2015 . See , e . g . , 
Big 12 Rule 30(b) (6) witness (Robert Bowlsby) Dep . Tr . at 121 , 
1 25- 28 . No evidence was p r esented t ha t student- athlet e 
compensat ion o r a mateurism have even been discussed with medi a 
part ne r s in this context, suggesting that these issues a r e not of 
concern t o media par tners and t ha t renegot i ation based on t hese 
i ssues i s un l i kely . See , e . g . , Conf erence USA Rule 30(b) (6) 
witness (J udy McLeod) Dep . Tr . 149- 50 ; Big 12 Rule 30(b) (6) 
witness (Robert Bowlsby) Dep . Tr . 125- 28 . 
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1 created after the O'Bannon I trial and allows post- e l igibi l ity a i d 

2 f rom the university, on top of a grant- in- aid, of up t o $7,500 for 

3 education- rel ated endeavors , incl udi ng graduate school, as wel l as 

4 study abroad, or an i nternship . Perlman Dep . Tr. 127- 28 . This 

5 natural experiment shows two things . First, at least one school 

6 has the desire to off er post- eligibility benefits such as t hese 

7 provided on top o f a grant-in - aid. Second, there is no evidence 

8 that the creat ion of this program has reduced consumer demand f or 

9 Nebraska sport s or Di v i sion I basketball or FBS footbal l i n 

10 general . The evidence is to the contrary : Nebraska's chancellor 

ro 11 tes t i f ied that thi s program is cons i stent with amateurism because ·s 
~@ 12 i t advances " t he kinds of ac t ivities that higher educati on are 
o ro 

~2 13 i nvolved wi th" and that Nebraska ' s "Athleti c Direct or talks about 
CJ 0 
·c b 
~ ".El 14 i t at every opportuni ty, public and private[ . ] " Perl man Dep . Tr . 
Q .~ 
i ~ 15 at 127- 28 ; see also Tri al Tr. (Rascher) 19 - 20; Rascher Direct 
.;: t 
: f:! 16 Test imony Declaration <Jl ':II 206- 07 ; Trial Tr . (Elz i nga) at 434 - 37 . 

Q,j 0 

] ~ 17 Dr . Rascher's anal ysis and opinions, theref ore, support a 
~-5 

b 18 f inding t hat , because the described increases to s t udent-a t hlete 
r.i.. 

19 compensat ion did not lead to a decrease in consumer demand, 

20 similar future increases in compensati on would not reduce demand . 

21 Some def ense witnesses corroborated Dr. Rascher ' s 

22 conclus i ons . See , e . g . , NCAA Ru l e 30(b) (6) witness (Mark Lewis) 

23 Dep . Tr . at 1 12 (negoti ated media contracts for NCAA, testifi ed 

24 that i ncrease o f grant- in- a i d limit to cost of a t tendance did not 

25 aff ect consumer demand for FBS footba l l and Divi sion I 

26 basketball) ; Big 1 2 Ru l e 30 (b) (6) witness (Robert Bowlsby) Dep . 

27 Tr . at 67 - 68 (he i s not aware of "any impact on revenue" based on 

28 
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1 "greater meal s and snacks , " and "wit h respect to Big 12 members' 

2 ab i lity t o provi de cost o f a t tendance schol arshi ps") . 

3 Def endant s try t o show t hat consumer demand is dependent on 

4 mai ntaining current res t rictions on student- a t h l ete compensat ion 

5 by presenti ng the opi n i ons of a survey expert , Dr . Bruce I saacson, 

6 who concluded that "amat euri sm" i s an "important" fac t or i n 

7 consumers' decision to watch or a t tend col l ege sports, and is an 

8 "important reason for the popul arity of col lege sports . " Dr . 

9 Bruce Isaacson Direct Testimony Declaration j j 24, 26, 160, 13 , 

10 Docket No . 883- 3 . Dr . Isaacson surveyed 1 , 08 6 consumers of 

11 col lege footbal l and basketball , id . j j 111, 114, on- l i ne t o 

12 determine the reasons why they wa t ch college sports . One of the 

13 reasons t hat respondents could select was that s t udent - athlet es 

14 are "amat eurs and/or no t pai d . " He a l so asked whe t her consumers 

15 would favor or oppose certai n compensat ion scenarios . 

16 Dr . Isaacson ' s survey results and the inferences he draws 

17 f rom them do not establ ish or re l iably indi cate t hat a 

18 rel at i onshi p exi sts between t he chal lenged compensati on l i mits and 

19 consumer demand for Divis i on I basketball and FBS foo t bal l . 

20 Fi rst, the Cour t i s not per suaded t hat t he selection by some 

21 respondent s o f the " amateur s and/or not pai d " option as a reason 

22 f or v i ewing college sport s sheds any l ight on the question o f 

23 whether the challenged compensation limi ts , or i ncreases i n them, 

24 would cause those respondents to v iew f ewer college sport s events . 

25 Dr . Isaacson d i d not defi ne "amateurs" or " not paid" in h i s 

26 survey , o r determi ne wha t e ither of those terms meant t o 

27 respondent s . Trial Tr . ( I saacson) a t 1907- 09 . Worse , the use of 

28 the phrase "amateurs and/or not paid" renders the responses 
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1 h opel essly ambiguous . (emphasis added) . The p h rase incl udes the 

2 response "ama t eur s or not paid," impl ying that a r espondent could 

3 bel ieve t ha t an athl e t e coul d be an a ma t eur though no t unpai d . 

4 Dr . I saacson " i n t end [ed] [ the terms ] to be synonymous" but admit s 

5 that h e p r ovi ded no i ndication t o r espondent s i n h i s survey that 

6 they were so intended . I d . a t 1908- 09 . 

7 Even so , Dr . Isaacson ' s conclusi on t ha t "ama t eurism" is an 

8 "import ant " f actor i n consume r s ' deci sion to watch or a ttend 

9 col lege spor ts is an over s t a t ement, because onl y 31 . 7% sel ect ed 

10 the " ama t eur and/or not pai d " option as a reason why t hey wa t c h or 

·§ 11 a t tend col l ege sport s , meani ng tha t the g r eat majori ty of 

t: c.8 = :.-= 12 respondent s , 68 . 3% , gave o the r r easons . I saacson Di rec t Tes timony 
O C'3 
u u 
t: 'o 13 Declaration <Jl <Jl 153, 2 4, 26 ; Tr ial Tr . ( I saacson) a t 1 903- 04 . More 
·c b 
! E 14 respondent s sel ected the options " I like i t when cer tai n col leges 
Q .~ ~o 
~ c 15 wi n or l ose " and " my friends or f ami l y wat ch games , or a t tend 
.;: t 
: ~ 16 games i n per son" than the "amat eurs and/or no t pai d " option (wh ich 

Q,j 0 

] ~ 17 was the t h ird most common selection) . Thi s sugges t s t hat t hese 
~-5 
~ 18 more-fr equently select ed reasons a r e mo r e " import ant " f actors f or 

19 v i ewi ng col l ege spor ts t han "amateuri sm and/or not paid . " 

20 Moreover, the r espondent s who sel ected the "amateurs and/or not 

21 pai d " option sel ect ed an average of more than four other reasons 

22 they watch coll ege sport s . Tria l Tr . (Isaacson) at 1 902 . 

23 Se cond , Dr . I saacson d i d not s h ow t h a t op position o r support 

24 f o r t h e hypothetical c ompensation s cenar i o s he asked about wou l d 

25 serve as a r eliabl e i nd i c ato r o f h ow con s ume r s wou l d a ctually 

26 behave i f t he scenarios we r e i mp l ement ed . Tria l Tr . ( I saacson) a t 

27 1 893 ; Dr . Ha l Po r e t Direc t Te s t i mo ny De c laration <JI 28 . Dr . 

28 I s aacson tested f ou r compens at i on scenarios : (1 ) a c a demi c 
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1 i ncentive payment ; (2) g r aduat i on i ncent i ve payment ; (3) o f f -

2 season expenses ; and (4) un l imi ted payments . I saacson Di rect 

3 Testimony Declaration 1 126 . He also t ested a f ift h "control" 

4 scenari o t hat was not re l ated to compensati on . Id . 1 130 . Dr . 

5 I saacson' s survey did not ask whe t her respondents would v i ew fewer 

6 o r more Divi sion I basketbal l and FBS f ootball events i f 

7 addit i onal compensati on wer e provided t o student- a t h l etes . Dr . 

8 I saacson acknowl edged that measuring consume r prefer ences is " not 

9 the same t hing" as measur ing future consumer behavior, and that he 

10 d i d not do any work to measure any re l at i onshi p between t he two . 22 

11 See Tri al Tr . ( I saacson) at 1894- 96 ; see a l so i d . (testifi ed at 

12 hi s deposit i on that hi s " survey does not at t empt to measure f utur e 

13 behavi or" ) ; see a l so Poret Dir ect Testimony Decl a r at i on 1 28 and 

14 Poret Rebuttal Testimony 11 2- 3 (opposition to a scenar io does no t 

15 t r ans l ate to a change i n behavior i f the scenario were 

16 i mplement ed) . 23 

17 By contrast , Plai n t i f fs ' survey exper t , Dr . Hal Poret , d i d 

18 attempt t o measur e t h e potential impact on f uture consumer 

19 behavi or o f provi ding addi t i onal compensati on . 24 He conduct ed a 

20 

21 

22 

23 

24 

25 

26 

27 

28 

22 Th e NCAA off ered i n O'Bannon a survey by Dr . J. Michael 
Dennis that did ask respondents about t he i r future behavi ors . 
Th i s survey suff ered from other defects . See O' Bannon I , 7 F . 
Supp . 3d at 975 - 76 ; O' Bannon I I , 802 F. 3d a t 1059 . 

23 Mo r eover , Dr . Isaacson acknowledged t ha t he was " no t 
p r ovi d i ng an opi n i on on whether or not opposi t i on to a particul a r 
benefi t re l ates to amateuri sm . I ' m going to leave t hat to you and 
the NCAA and t he conf erences ." See Trial Tr . ( I saacson) a t 191 2 . 

24 Th e Cour t f i nds that Dr . Po r e t' s sur vey r esults and t he 
conclus i ons he d r aws t he r efrom r egardi ng fu t ure consumpti on of 
Di vis i on I basketball and FBS f oot bal l are based on a methodology 
that i s suf f i c i ently r eli abl e . Dr . Poret showed t hat h is use o f 
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1 survey o f 2 , 696 people who watch o r at t end college basketball or 

2 f oot bal l to assess t h e extent to whi c h cer tai n scenarios i nvolving 

3 i ncreased compensat ion , i f permi t t ed by conf erences and schools , 

4 would cause them to watch or a t tend t hese sports event s more or 

5 l ess often . Poret Direct Testi mony Declar a t ion i i 4, 1 7 and n . 2 , 

6 1 8 . Unl i ke Dr . Isaacson , Dr . Poret specifi cally asked respondents 

7 to indi cate whether scenari os whereby compensati on provi ded by 

8 conf erences or school s would i nc l ude some compensati on that i s not 

9 currentl y permitted o r is curr ently l i mited woul d aff ect their 

10 v i ewersh ip or attendance and, i f so , to indicate the ext ent . I d . 

ro 11 i i 4 4- 47 . Dr . Poret tested scenarios invol v i ng (1) a healthcare ·s 
t: c.8 . . . = :.= 12 f und; (2) an academic i ncentive payment of up to $10 , 000 per 
o ro 
u u 
_ ,_ 13 school year ; (3) a one- time g r aduation i ncentive payment o f up t o 
CJ 0 
·c b 
~E 14 $10 , 000 ; (4) a post - el i g i bility under graduat e scholarship ; (5) a 
Q .~ 
i~ 15 work- study payment ; (6) o f f - season expenses ; (7) a graduate school 
.;: t 
: ~ 16 scholar ship f o r t he cost of attendance ; and (8) a post-el i g i bility 

Q,j 0 

] ~ 17 study abroad sch o l a r shi p . Por et Direct Testimony Declaration i 
~ -5 

b 18 2 4 . Dr . Po r e t concluded, based on t he sur vey r esponses , that 
r.i.. 

19 v i ewersh ip and attendance would not be nega t ivel y i mpacted i f the 

20 scenari os h e t ested were i mplement ed i ndi v i dual l y . I d . i 59 ; 

21 Trial Tr . (Poret) at 1792 , 1795 . Dr . Poret ' s survey, therefor e , 

22 supports t h e fi ndi ng t hat t he current l imits on student- athl ete 

23 compensation , to the ext ent t hey re l ate to t he scenarios that he 

24 test ed , a r e not necessary to preser ve consumer demand . 

25 
controls and other aspects o f hi s sur vey ' s des i gn al l owed h im to 

26 assess rel i ably t he potenti al i mpact on f utur e consume r behavi or 
of implementi ng t he scenari os h e t ested . Por et Rebut t a l Testimony 

27 i i 12- 26 ; Trial Tr . (Poret) at 1713- 16; 1725- 26 ; 1729; 1781- 82 ; 
1 784 . 

28 
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1 Def endant s presented no evidence t hat NCAA byl aws l i miting 

2 compensat ion a r e enacted based on any analysis o f consumer 

3 demand . 2s Limi ts on s t udent-ath let e compensati on and benefits are 

4 set t hrough " a de l iber a t ive p r ocess" o f NCAA members , Trial Tr. 

5 (Lennon) at 1309 , and are based on the "del icate balancing that 

6 the member shi p . . . engage [ s] in," Trial Tr . (Lennon) at 1552 . 

7 That de l iber a t ive p r ocess and de l icate balancing do not appear t o 

8 i nclude cons i dering any possibl e eff ect s on consumer demand . 

9 I ndeed , Lennon , who has wo r ked for the NCAA fo r more t han thi r ty 

10 years , testi f ied that he does not r ecall any i ns t ance in which any 

~ 11 study on consumer demand was consider ed by t he NCAA membershi p ·s 
t: c.8 . . . = :.-= 12 when making rules about compensation . Trial Tr. (Lennon) at 1550-
o C'3 

~2 13 51 . Lennon did no t off e r much insight as to wha t the NCAA 
CJ 0 
·c b 
~ E 14 membersh ip does cons i der when i t decides whe r e to set a 
Q .~ 
i ~ 15 compensat ion cap , and the explanat ions t hat he did provi de suggest 
.;: t 
: f:! 16 that the caps are set arbi trarily . 

Q,j 0 

] ~ 17 Def endant s a l so r ely on the t esti mony of lay witnesses t o try 
~-5 

b 18 to establish a connecti on bet ween t h e compensati on l i mits and 
r.i.. 

19 consumer demand . These lay wi t nesses p r esented t heir own personal 

20 

21 

22 

23 

24 

25 

26 

27 

28 

opi nions and t hose o f unident i f ied othe r people wi t h whom t hey 

2s Some wi tnesses r eferr ed t o studi es conducted by third 
part ies at t he request and f o r t he use o f conf erences . See Tria l 
Tr. (Scot t) a t 1 167 , 1153 - 57 ; D0541 (third- party s t udy 
commiss i oned by t he Pac- 12 , da t ed J anuar y 2014) ; Trial Tr. (Sco t t) 
1 149- 53 , 11 72 ; D0683 (third- party s t udy commiss i oned by t he Big 
Ten, dated September 21, 2009) ; Trial Tr. (Smi t h ) at 141 2 - 18 ; 
D0239 (third- party study commiss i oned by t he Big Ten , dated June 
3 , 2008) . The r e i s no evi dence that these o r any other studies 
were considered by t h e NCAA when enacting any bylaws limiting 
compensat ion . These studi es wer e admitted f or a l i mited pur pose 
and not f or the truth o f the matter asserted therei n because t heir 
cont ents const itute hearsay withi n hearsay . 
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1 h ave spoken . Thi s testimony posits t hat consumers oppose 

2 i ncreas i ng compensati on to s t udent - ath let es and support what t he 

3 witnesses described as amateur ism. The wi tnesses imply t hat t hese 

4 consumers would wa t c h f ewer games i f they did no t bel ieve t hat 

5 student- athlet es wer e ama t eurs . But there is no way t o know what 

6 that concept means to the consumers t hese witnesses repor ted on . 

7 Some l ay defense witnesses tes tified that, absent t he 

8 challenged NCAA l i mi t s in t heir cur rent f orm, confer ences would 

9 set l i mits , or not , based upon d iffe r ent values and resources , and 

10 that could d i mi n i sh the consumer appeal of nat i onal tournaments or 

11 r i valri es o r lead t o confer ence realignment . See , e . g . , Tr i al Tr . 

12 (Scott) at 11 41 - 11 43 . But, at present , t here i s wide variation 

13 among confer ences and their members i n Di v i sion I i n t erms o f the 

14 compensat ion t hey permit their student- a t h l etes t o r eceive with in 

15 the cur rent NCAA l imi ts . 26 Fur ther , resources , budgets , revenues , 

16 and perfo rmance among school s and conf e r ences t hat conti nue to 

17 play each othe r i n Di v i sion I already vary s i gnificant ly , and the 

b 18 d i spari ties that exist a r e l ongstandi ng . 2 7 There i s no evidence 
r.i.. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

26 For example , the Ivy League does not offer any athleti cs ­

based schol arshi ps . Mi l itary academi es off e r no a t h l etics 
scholar ships but pay t heir s t udent s as salaried employees . Some 
conf erences , like t he Big 12 , require t he i r member s to off e r 
athleti cs scholar ships up to t h e maximum a l lowed by the NCAA . 
Some school s in other conf erences cap athletics - related 
compensat ion at t he cost of attendance ( i n other wo r ds , t hese 
school s do no t permit s t udent s to , f or example , recei ve a f u l l 
cost - of- attendance grant - in- a i d on t op o f a Pel l grant ) . Rascher 
Di rect Testimony Decl arat i on j j 41 , 96 ; Bi g 12 Handbook J 0005 a t 
001 7 . 

21 See e . g . , Tri al Tr . (Ar esco) at 1054- 55 (di spari ties i n 
revenue and brandi ng opportuni t i es currentl y exi st bet ween 
conf erences , and school s wi th f ewer r esour ces still play school s 
wi th g r eater resources) ; Bowlsby Dep . Tr . a t 38 - 39 (agr eei ng t hat 
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1 that thi s l ack of un i formi ty detract ed from the popul a r ity o f 

2 national tournament s or rivalries . Rascher Dir ect Testimony 

3 Declaration 11 97 - 98 . The var iety in compensati on models and 

4 resources across school s and conf e r ences may, i n fact , p r omote t he 

5 popularity o f nat i onal t our naments . See Trial Tr . (Elzinga) at 

6 5 4 6 (agreei ng t hat a " david/gol i a t h stor y " is appeal i ng to 

7 consumers i n t he nat i onal NCAA men ' s basketball t our nament , March 

8 Madness , because it p r ovi des " d ifferentiati on" due to the schools ' 

9 varyi ng economic models and strength s) ; id . a t 483 . 28 Moreover, 

10 thi s testimony i s f urthe r undermi ned by the fact t hat other ru l es 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

that assist i n p r omoting equity among conferences , such as t h e 

l i mits on total schol arshi ps , a r e not bei ng c h a l lenged i n t h i s 

l itigati on and would no t be modi f ied thr ough any o f the proposed 

alter natives . 29 

Furt her, even i f modifi cat ions to the NCAA' s current 

compensat ion sch eme resul t ed in some conf erences r eal igning t heir 

the concept o f "competitive equity is largely a mirage" because 
" in r eal ity , t he r e hadn ' t been much balance in the past") ; Slive 
Dep . Tr. at 39 ("the e ffort t o ensure a level p l aying fie l d was an 
una t tainabl e concept") . 

28 See also Lynn Holzman Dep . Tr . 129- 30 (NCAA Vice Pr es i dent 
f or Women ' s Basketbal l , testifying t ha t under curr ent NCAA r ules 
f or Ma r ch Madness , "inst i t utions wi t h dif ferent resources , 
i ns t itutions t hat p r ovi de athleti c scholar ships and some that 
don ' t end up bei ng matched up and p l ay agai nst one another . So i f 
there ' s an insti tut ion t hat permi ss i b l y i s p r ovi ding a benefi t o r 
someth ing to student- athletes , under the curr ent construct o f the 
champi onshi p , an i nstituti on t hat does not p r ovi de t he same thi ng, 
i n my opini on, would be okay fo r t hem t o p l ay one ano t her ") . 

29 See Tria l Tr . (Aresco) a t 1 025- 26 (the "lar ger schools" 
cannot "take 200 o f the best student a t h l etes" because "there are 
scholar ship l imi ts , 85 per school. And t ha t was imposed i n 1992 . 
And it was to enhance the competition in college footba l l") . 
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1 membersh ip because o f diff erences in values, t he argument t hat 

2 thi s would harm college sport s as a product is unconvincing . 

3 Changes in conference membershi p have happened f requent l y in the 

4 l as t two decades . See Tr ial Tr . (Elz i nga) at 485- 87 (i t i s a 

5 " well- est abl i shed fact" that "dozens and dozens of teams have " 

6 changed conferences over the years and conf e r ence changes "have 

7 i ncreased i n t he past two decades") ; St ip . Facts j 10, Docket No . 

8 1 098 . 

9 The r ecord does no t support a finding t hat media or o t her 

10 commerci al agreements woul d be r enegotiated or terminated if 

ro 11 conferences real igned . Some of the confer ence media agreements in ·s 
~@ 12 the r ecord contain c l auses that permit the ne t works to renegot i ate 
o ro 
u u 
_ ,_ 13 f ees o r t ermi nate t he agr eement i n the event that cert a i n schools 
CJ 0 
·c b 
~ E 14 l eave the conference . Ther e is no evi dence that any agreement was 
Q .~ 
i ~ 15 renegot i ated o r termi na t ed i n the past as a r esult o f r eal ignment . 
.;: t 
: i§ 16 I ns t ead, when the Big East experienced a s i gnifi cant real i gnment 

Q,j 0 

] ~ 17 and u l t i matel y became the AAC i n Ju l y 201 3 , ESPN d i d not terminate 
~-5 

b 18 i ts contract with t he Big East/AAC ; in fact, the exist ence o f this 
r.i.. 

19 contract was described as one of t he reasons why the Big East/AAC 

20 was able to " recover " f rom the r ealignment . Trial Tr . (Aresco) a t 

21 1 023 , 104 8 ; Jl50 9 at 0003 - 05 . 

22 Def ense lay witnesses also tes t i f ied that consume r demand for 

23 Divis i on I basketball and FBS f oot bal l is driven by consume r s ' 

24 percepti on that student- a t h l etes a r e , in fact, s t udent s . See , 

25 ~, Bowlsby Dep . Tr . at 12- 13 ("This r eal ly isn't about amateur s 

26 o r not amateurs . Thi s is about t he concept of student 

27 athlete . ") ; NCAA Rule 30 (b) (6) witness (Mark Lewis) Dep . Tr . at 

28 1 66 (he would draw the line t o l i mit pay in the context o f 
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1 consumer demand as fol l ows : "the l i ne is if i t' s now no t 

2 about . . . going t o school , but now it' s about paying somebody to 

3 play a sport") ; Trial Tr . (Blank) at 954 , 869 (f ans o f col lege 

4 sports " love seeing their fellow students out t he r e playing") ; 

5 Trial Tr . (Blank) at 949- 50 (viewer shi p of college sport s is based 

6 on student- athletes bei ng "st udent s at the university") ; Tr i al Tr . 

7 (Smith ) at 1411- 12 (same) ; Trial Tr. (Smith ) at 1394- 95 , 1 407 - 08 

8 (the "collegi ate f an is mo r e a l igned to the educati onal experience 

9 that col lege spor ts p r ovide") . Michael Ar esco , t he commissioner 

10 of t he AAC who p r eviously worked f or CBS and ESPN , no t ed that the 

~ 11 p r ogr amming of t e l evised col lege spor ts focuses on "the col l ege ·s 
~@ 12 experience," whi c h incl udes t he campus , academics , and cornrnuni ty 
O C'3 
u u 
_ ,_ 13 service . See Trial Tr . (Ar esco) at 1032 . This t esti mony does no t 
CJ 0 
·c b 
~ E 14 establ ish that the c h a l lenged rul es have a connection to consume r 
Q .~ 
i ~ 15 demand , however, because student- athlet es would conti nue to be 
.;: t 
00 ..c: 16 students in the absence o f the c hal l enged rules . Fel low s t udent s , 
-e t:: 
Q,j 0 

] ~ 17 alumni, and neighbor s o f the schools woul d conti nue to i dent i fy 
~-5 

i5 18 with them . 
r.i.. 

19 The Court does c r edit the i mportance to consumer demand o f 

20 ma i ntaining a d i stincti on bet ween col l ege sports and p r ofess i onal 

21 sports . In addi t i on to t h e f act t hat col lege spor ts a r e played by 

22 students actuall y attending t he coll ege , student- a t h l etes a r e not 

23 pai d the ver y lar ge sal a ries t hat charact erize the professional 

24 sports l eagues that many student- athlet es aspi r e to , t he National 

25 Basketball Associa t ion and the Na t ional Foot bal l League . 

26 Some l ay wi tnesses , part icul a r ly t hose who have p r ofessional 

27 experience with t h i r d - party ne t works such as CBS or ESPN, 

28 tes t i f ied that the value of media r ight s contract s has a 
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1 rel at i onshi p t o t he popularity o f col l ege sports as being 

2 dis t inguishable from professional sport s . Tr ial Tr . (Aresco) a t 

3 1 004 , 1032- 35 ; see also NCAA Rule 30(b) (6) wi t ness (Mark Lewis) 

4 Dep . Tr. at 65- 66 (" t he people t hat are our fans who c r eate t ha t 

5 consumer demand would f eel diff erently i f coll ege sports l ooked 

6 l ike p r o f ess i onal spor ts " ) ; id . a t 99 ("if t he college game looks 

7 to be professional sport s , l ess people wi l l watch i t" and "there 

8 won ' t be t h e same demand" and " r evenue wil l decl ine" ) . 

9 The Court c r edit s t his t esti mony and f inds t hat some o f t he 

10 challenged compensati on l i mits may h ave some eff ect i n p r eservi ng 

ro 11 consumer demand to t h e extent that they serve to support the ·s 
~@ 12 dis t inction between col lege spor ts and prof essional sports . That 
o ro 
u u 
_ ,_ 13 dis t inction cannot be based on student- a t h l etes no t receiving any 
CJ 0 
·c b 
~ E 14 compensat ion and benefits on top of a g r ant- in- aid; thi s i s 
Q .~ 
i ~ 15 because student- athletes currentl y can r eceive thousands or t ens 
.;: t 
: i§ 16 of t housands of dollar s in such compensation , r elat ed and 

Q,j 0 

] ~ 17 unrelated to educat ion , whi l e remaining NCAA ama t eur s . 
~-5 

b 18 Accor dingly , it follows t hat t h e dist i nction between col lege and 
r.i.. 

19 p r o f ess i onal spor ts a rises because student- athlet es do not receive 

20 unl imi ted payments unr elated to education , a k in t o salaries seen 

21 i n p r ofess i onal spor ts leagues . 

22 Rul es t hat prevent unl i mited payments such as t hose obser ved 

23 i n p r ofess i onal sports leagues , theref o r e , a r e procompet itive when 

24 compared to havi ng no such res trictions . Such rules include t hose 

25 challenged t hat are necessary t o limit compensation and benef its 

26 unrelated to educat ion . The same is true with respect t o t he 

27 challenged l i mit on g r ants- i n - aid; because t he diff erence bet ween 

28 the f i xed cost s o f tuition , room, board, and books and t he cost o f 
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1 attendance is paid to s t udent-athlet es in cash , removing the l i mi t 

2 on t he grant- in- a i d could r esult in unlimited cash payments . 

3 However, r ules t ha t limit or prohibit non- cash education-

4 rel ated benef its do not ser ve t o f oster consumer demand by 

5 ma i ntaining a d i stincti on bet ween col l ege and professional sport s . 

6 The value of such benef its , like a scholar ship f o r post-

7 el i gibi l ity graduat e school t u i t i on , i s inhe r ently l i mited to it s 

8 actual value , and could not be confused with a prof essional 

9 athlete ' s sal a r y . Fur ther , t he relat i onshi p of t he benefits to 

10 education would serve to emphasize that the r eci pients a r e 

11 students , and not p r ofess i onal athletes . A subset o f these 

12 education- rel ated rul es , namely those t hat limit cash or cash-

13 equivalent benef its , such as academi c o r graduation awards or 

14 i ncentives , have a procompetiti ve e f fect to t h e extent that they 

15 p r event un l i mited cash payments simi lar to t hose observed in 

16 p r o f ess i onal spor ts . As wi l l be discussed in more de t ail below in 

17 the section on l ess restrictive alter nat i ves , t he current 

18 challenged r ules that l imi t educat ion- related benef its and 

19 compensat ion a r e mo r e restricti ve t han necessar y to accomplish 

20 thi s p r ocompet itive eff ect . 

21 B . I ntegration 

22 Def endant s ' second r emaining procompetitive justificat ion is 

23 that the c h a l lenged l i mits promote the integr at i on o f s t udent -

24 athletes wi t h t h e i r academic communi t i es , which impr oves the 

25 col lege educat ion student- athletes receive . 3o Wi t h i n t h i s rubric , 

26 

27 

28 

30 In this context, Def endants also argue t hat academi c 
i ntegration itsel f p l ays a role i n p r eservi ng consumer demand f or 
col lege spor ts . This i s merely a r estatement o f the a r gument that 
the c h a l lenged limits preserve consumer demand because consumers 
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1 Def endant s present evidence t hat student- athletes benefit from 

2 receiving a coll ege education , t hat t he challenged l i mits help t o 

3 i ncentivize academics and t hat t he l i mits help i ntegrate s t udent -

4 athletes into t h e i r academic communit i es whe r e o t her wise a "wedge" 

5 might be creat ed . 

6 Def endant s have no t shown t hat t he challenged r ules have an 

7 eff ect on i mproving o r p r omot ing integration . Whi l e t he evidence 

8 shows t hat student- a t h l etes benef it from r eceivi ng a college 

9 education , it does not support t he notion that any such benef its 

10 a rise out of , or are caused by, the c hal l enged compensation 

11 l i mits . 

12 Def endant s r ely on t h e expert tes t i mony of Dr . James Heckman 

13 to support t he p r oposition that s t udent - ath let es benef i t f rom 

14 their college educati on . Plaintiffs quarr el with Dr . Heckman ' s 

15 methodol ogy , 31 but accept ing his opinion that s t udent - ath let es 

16 benefi t from attending col lege , this opinion says nothing about 

17 whe t her t he chal lenged compensati on r ules cause t he benefits t hat 

b 18 h e observed . Indeed, Dr . Heckman conceded as much at trial . See 
r.i.. 

19 Trial Tr . (Heckman) at 564 - 66 . Dr . Heckman also conceded t hat 

20 addit i onal compensati on coul d i mprove outcomes f o r student-

21 athletes , wh i ch contradict s t he notion that the chal l enged 

22 compensat ion limits h ave a pos i t i ve e f f ect on student- a t h l ete 

23 

24 

25 

26 

27 

28 

val ue a mateurism. Indeed, the evidence t ha t De f endant s o f f er to 
support both of t hese arguments overlaps . The Court cons i ders 
thi s a r gument to be part of t he consume r demand justification . 

31 Dr . Heckman ' s analysis was based on data whose tempor al 
scope d i d not captur e the c l ass period in this l iti ga t ion , and d i d 
not incl ude any inf ormat ion about whether the student- a t h l etes 
actual ly r eceived an athleti cs scholarship (and if so , t he amount 
of such sch o l a r shi p) or any of t he othe r types o f compensat ion 
that a r e at i ssue in t h is case . 
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1 outcomes . Trial Tr . (Heckman) at 597 (if a student- a thlete 

2 received "anot her $10 , 000" then the "st udent is clearly bet ter 

3 off. No ques t ion about it" ) . 

4 Def endant s a l so proff er lay witness testi mony on t h e benef its 

5 of col lege educati on . None of t h is s hows a connection between t he 

6 challenged compensati on l i mits and the benef its of t he educat ion . 

7 Some student- athlet es testi f ied that they gained ski l ls and 

8 l earni ng opportunities , but t hey did not attribut e t hese benefits 

9 to t he caps on their grant-in - aid a t h l etic schol a r shi ps . See , 

10 ~. Trial Tr . (Har tman) at 825 - 27 . 

11 Dr. Heckman ' s opinion that s t udent-athlet es woul d be 

12 i ncentivized t o spend time on athletics to t he detriment o f 

13 academics i f t hey recei ved addi t i onal compensati on is undermi ned 

14 by evi dence suggest ing t hat additional compensation can have a 

15 positi ve i mpact on academi c achievement. See , e . g ., NCAA 

16 Research: Trends i n Gr aduat i on Success Rates and Federal 

17 Gr aduat i on Ra t es a t NCAA Divis i on I Insti tut ions (Nov . 2017) , 

i5 18 J0018 at 0026- 29 ; see also Trial Tr. (Petr ) 1884- 85 (showi ng t hat 
r.i.. 

19 g r aduat i on r a t es f o r student- a t h l etes in Di vision I basketball and 

20 FBS footba l l have incr eased since 2015 , when permiss i ble 

21 athletics- rel ated compensati on incr eased) . 

22 Def endant s point to pol ici es t hat ass i st with student-

23 athletes ' i nvolvement i n academics and other aspects of univer sity 

24 l i f e , but these policies a r e not re l ated to t h e chal l enged 

25 compensat ion limits . See , e . g ., Tr ial Tr . (Blank) at 887 - 89 

26 (student- athl etes at Wi sconsin are not l i mited i n their selecti on 

27 of ma j or or to athlete- only dorms , and are permitted t o mi ss only 

28 a cer tai n number o f classes in a season) ; Trial Tr. (Smith ) at 
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1 13 98- 99 (Ohio State requires student- a thletes to live on campus 

2 f or two years) ; Trial Tr . (Hatch) at 1 997 (same at Notre Dame) ; 

3 Divis i on I Bylaw 17 . 1 (governing requi red time off) ; Emmert Dep. 

4 Tr. at 209 - 15 (proposal s to reduce athletics time demands). 

5 Def endant s next contend that the chal l enged rules help 

6 prevent a "wedge" bet ween student- a thletes and o ther students that 

7 could result if student- a thletes recei ved compensation tha t was 

8 not avai lable to ordinary students . Defendant s again rely on Dr . 

9 Heckman, who opi ned that academic achi evement incentives woul d 

10 i solate student- athletes "from the rest of the s t udent body" and 

11 aff ect the "camaraderie in these various institutions." Tr i al Tr . 

12 (Heckman) at 631 - 33 . Defendant s also point to tes timony, by 

13 uni versity administrators and f ormer s t udent-athlet es, tha t 

14 addit i onal compensati on for student- athletes would creat e t ens i ons 

15 and resentment between student- athletes and non- athlet es, as wel l 

16 as among student- a thletes to the ext ent tha t any additional 

17 compensat ion is no t provided equally . See , e . g ., Tri al Tr. 

i5 18 (Ha t ch) at 2000 - 01; Tri al Tr. (Smith) at 1409- 10; Jemerigbe Dep. 
r.i.. 

19 Tr. at 294 - 95 . 

20 This testimony i s outweighed by the fact that income 

21 d isparities i nevitabl y exi st as a result o f fami ly background or 

22 wealth derived from other sources. See ~ Tri al Tr. (Bl ank) at 

23 920 - 21 (Wiscons i n students come f rom diff erent soci oeconomic 

24 backgrounds) . Moreover, l evels o f student- athlet e compensation 

25 vary already . The amount o f a cost- o f - a t tendance grant- in- aid is 

26 cal cul ated by each sch ool with the d iscretion to adjust it on an 

27 i ndivi dual - student bas i s . Jl517 at 0002 ; Stip . Facts 11 3- 6, 

28 Docket No . 1093; NCAA Rule 30(b) (6) witness (Mark Lewi s) Dep . Tr . 
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1 at 164 . Another reason wh y compensati on can vary among student-

2 athletes is that the NCAA permi ts t h em to recei ve their grant - i n -

3 a i d on top o f federa l Pell grants , wh i ch t he gover nment awar ds t o 

4 some but not al l s t udent - ath let es . Al so vari abl e is t he payment 

5 of SAF and AEF benefi ts , whi ch are not l i mited on an indi vidual -

6 student basi s , and the awar ds incidental to a t h l etics 

7 part ici pati on, i ncludi ng perf ormance awards pai d i n Visa gi f t 

8 cards . Ath let es who perform wel l i n the Ol ympi cs can r eceive 

9 unl imi ted compensat ion f or their performance ; such compensati on 

10 has r eached six f i gures . NCAA Rule 30 (b) (6) wi tness (Ma r k Lewi s) 

11 Dep . Tr . at 50- 51 . And a t h l etes in certai n sport s , such as 

12 tennis , can recei ve up t o $1 0 , 000 i n prize money per year prior to 

13 enrolling i n col lege and sti ll compete as ama t eurs . See Divis i on 

14 I Bylaw 12 . 1 . 2 . 4 . 2 . 1 . At leas t f o r some , these disparities a r e 

15 not problematic . See , e . g . , Tri al Tr . (Jenki ns) a t 735 - 736 (he 

16 d i d not resent a f oot ball teammate who r eceived more t han a 

17 million dol lars from a baseball prof essional league as a 

18 recrui t ment bonus) . 

19 I n O' Bannon I , t he Court f ound t hat t he challenged l i mi t s may 

20 h e l p i ntegrate student- athlet es with their academic communities by 

21 p r eventi ng a wedge , wh i ch may improve t he i r col l ege education . 

22 See 7 F . Supp . 3d at 980- 81 . The Ninth Ci rcuit affi rmed that 

23 f i ndi ng, a l t hough it no t ed that on appeal the NCAA focused its 

24 a r gument r egardi ng procompetiti ve justifi cations enti re l y on t he 

25 ama t eurism justi f i cati on . O'Bannon I I , 802 F . 3d a t 1072 . 

26 Noneth e l ess , support for t he Court' s f indi ng wi th respect t o 

27 i ntegration i n O' Bannon I was weak , and it is weake r now . 

28 Evi dence was p r esented at t h is trial that did no t exi st at the 
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1 time of t he O'Bannon trial showing t ha t t he chal lenged rul es are 

2 not necessar y to prevent a wedge bet ween student- a t h l etes and 

3 othe r students . This i s t he natural experiment resulting from t he 

4 i ncrease to the cost o f a t tendance f or grant s - in- aid . As 

5 discussed above , since 2015 , s t udent-a t hletes have been a l lowed to 

6 receive t housands of dollar s in i ncreased compensat ion and 

7 benefi ts from ful l cost- o f-a t tendance g r ants- in- aid and other 

8 payments . Rascher Direct Testi mony Declar a t ion i i 52 , 54 , 75 , 78 -

9 81 ; Nol l Direct Testi mony Declar a t ion i 12 ; P0104 ; P0105 ; P0106 . 

10 Yet , there is no evidence t hat , since 201 5 , student- a thletes have 

ro 11 experienced mo r e separ a t ion . The NCAA' s Rule 30(b) (6) witness , ·s 
~@ 12 Kevin Lennon , has acknowledged t hat t he r e i s no evidence that the 
o ro 
u u 
_ ,_ 13 recent i ncrease in student- a t hlete compensat ion has created a 
CJ 0 
·c b 
~ E 14 wedge . Tria l Tr . (Lennon) a t 1355- 58 (agr eeing t hat t her e is no 
Q .~ 
i ~ 15 evi dence t hat increased compensation that s t udent-ath let es have 
.;: t :f:! 16 received because o f t he increase of t he g r ant- in- aid l i mit to cost 
Q,j 0 

] ~ 17 of attendance and because o f benef i t s t hat became permiss i ble or 
~-5 

b 18 expanded r ecentl y , such as premiums for loss- of- value insurance 
r.i.. 

19 against loss of fu t ure p r ofess i onal wages , unlimited f ood, and 

20 t r avel expenses for f a mily members f or cer tain events , has creat ed 

21 a wedge) . 

22 I n f act , t h e chal l enged l i mits may serve to increase 

23 separ at i on a mong s t udent s , not decr ease o r p r event it . Accordi ng 

24 to Dr. Perlman , t he Uni versity o f Nebraska chancell or, the 

25 challenged compensati on limit s r esult in schools spending t heir 

26 recrui t ment resources on "unregul ated fr il l s " in fac i li t ies t ha t 

27 benefi t student- athletes exclusively, which promotes separation . 

28 See , e . g., Perlman Dep . Tr . at 60 - 61 ; see also Bilas Dep . Tr. a t 
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1 1 05- 06 (Kentucky ' s "opulent" fac i lit y for basketball players 

2 "functions to segregate t h em from t h e normal student popul at i on") ; 

3 Emmer t Dep . Tr . at 24 - 29 (expenditures on traini ng facilities , 

4 stadiums , and student- a t hlete living quarters are not limited by 

5 NCAA) . Li mits on compensati on may constrai n student- athlet es ' 

6 f inancial abi lity t o engage in social activiti es wi t h other 

7 students . See , e . g . , Trial Tr. (Alston) at 680 (additional 

8 compensat ion would have permitted h i m t o " mingle" more with non-

9 athletes) . Accor dingly, the evidence here does no t support t he 

10 notion that the c hal l enged rules p r omot e i n t egr a t ion by preventing 

ro 11 a wedge . ·s 
t: c.8 . = :.-= 12 Finall y , Defendants p r o f fe r Dr . Heckman ' s opi n i on t ha t a 
o ro 
u u 
~ ~ 13 " substantial change " to what he ter ms t he " Collegi ate Model" woul d 
CJ 0 
·c b !E 14 alter t he i ncent i ves o f " part ici pant s/stakeholders i n the college 
Q .~ 
!~ 15 sports world ," and woul d resul t i n a " new equil i b r ium. " Heckman 
.;: t :f:! 16 Di rect Testimony Declaration j 14 . This opinion does not appear 
Q,j 0 

] ~ 17 to be r elated to the i n t egr a t ion t heory . Further , Dr . Heckman d i d 
~ -5 

b 18 not conduct any empiri cal , econometri c , o r quantitat i ve analys i s 
r.i.. 

19 to dist i ngui sh "subs t antial" changes f rom those t hat a r e not ; when 

20 asked at tri al to describe exactl y wha t would qual i fy as a " large" 

21 o r "subst ant i al" change , he ref erred to dol lar amounts t ha t "have 

22 been put out in t he liter ature" or t ha t othe r s had mentioned 

23 during tri al , but he decl i ned to adopt any such numbers as what he 

24 bel ieves , based on h i s own wor k , is "la r ge" or " substantial . " 

25 Trial Tr . (Heckman) at 607 - 1 1 . 

26 Because De f endants have not met their burden t o show t hat t he 

27 challenged l i mi ts a r e procompeti tive due to an e f fect on promoting 

28 i ntegration , by preventing a wedge o r oth erwi se , t h e Cour t f i nds 
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1 that Def endant s have no t shown that the challenged rules are 

2 just i f ied based on this theory . 

3 VI . Ru l e of Reason : Alternat ives to the Challenged Res t raint s 

4 The Court f inds that the current ru l es, read together, are 

5 more res t r i ctive than necessary to prevent demand- reducing 

6 un l imi ted compensat ion indist inguishable from that observed i n 

7 profess i onal sports . Plaintiffs propose three alternatives t o t he 

8 challenged restrai nts as l ess res t r i ctive . 

9 First , they propose an alternative that would prohi b it the 

10 NCAA f rom placing any l imits on compensat ion or benef its, whether 

ro 11 or not related to educat ion , given in exchange f or athleti c ·s 
~@ 12 services. This would permit indi vidual conferences to set l imit s 
o ro 
uu 
.... ,_ 13 on such compensati on or benefits . 
CJ 0 
·c b 
~ E 14 Second , t hey propose an a l ternati ve that would allow t he NCAA 
Q .~ 
i ~ 15 to conti nue l imi t i ng the compensat ion or benefits given in 
.;: t :f:! 16 exchange for athlet ic services except for (1) benef its that are 
Q,j 0 

] ~ 17 re l ated t o educati on , and (2) t he seventeen benefit s incident a l to 
~-5 

b 18 athletics part icipati on that the NCAA currentl y al l ows and caps. 
r.i.. 

19 These are l ist ed i n Plaint i f fs' Opening Stat ement , Appendi x C, 

20 Docket No . 868- 3 . Whi l e t hese could no longer be capped by t he 

21 NCAA, l i mits on these two types of compensat ion and benefit s coul d 

22 nonethel ess be ma i ntained or set by individual conf erences. 

23 Th i rd, Plai ntiff s p r opose an alternati ve that would allow t he 

24 NCAA to conti nue to limit the compensat ion o r benefits given in 

25 exchange fo r athlet ic ser vices, but would not a l low NCAA l i mits on 

26 compensat ion and benefit s r elat ed to education . Aga i n , l i mi t s on 

27 education- re l ated benef its could be set by individual conf e r ences . 

28 
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1 For a l l of t he p r oposed a l ternati ves , any permissible l i mits 

2 could be enforced by t he NCAA, t he conf erences , o r t he schools . 

3 School s , o f course , could continue t o set their own l imits on 

4 their o ffers . 

5 A . First and Second Proposed Alternat ives 

6 The Court f inds t hat Plaintiffs ' f irst proposed al t ernat ive , 

7 wh i ch would eliminate all NCAA l i mits on compensati on, would no t 

8 be as e ffecti ve as the curr ent r ules i n p r eservi ng consumer demand 

9 f or Di v i sion I basketball and FBS football ; that alternati ve 

10 l eaves open the poss i b i lity t hat at least some conf erences woul d 

11 al l ow t heir school s to off er student- a t hletes unlimited cash 

12 payments t hat are unrel ated t o educati on . Such payments coul d be 

13 aki n to t hose observed in professional sport s leagues . Payments 

14 of t hat nature could d i minish the popularity of col lege spor ts as 

15 a product dis t inct from prof essional sports . The Court no t es that 

16 Plaintiff s ' sur vey expert Dr . Poret d i d not test a proposed 

17 scenario o f cash compensat ion g r eater t han $10 , 000 in value . 

18 Plaintiff s and their experts str enuously argue and opine , 

19 perhaps corr ectl y , t hat i f this alter native we r e adopt ed, 

20 conf erence o fficials , as rational economic ac t ors , wou l d not ac t 

21 contra r y to their members ' aggregate economic int erest s , and woul d 

22 not c h oose to pay amount s o f cash compensation unr elat ed to 

23 education that would be demand- r educing f or Divi sion I sports . 

24 Whet her by survey o r trial and error , t hese actors woul d 

25 eventual ly d i scover the level of cash compensati on to s t uden t -

26 ath letes t hat woul d encourage compet ition f o r r ecr uits but woul d 

27 not r educe t he demand f o r t heir product . Be that as it may, t he 

28 i nevitable trial - and- error phase could r esult in miscalcul ations 
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1 by one or more conf erences as to level s of cash pay that would no t 

2 reduce demand fo r t he product, and thi s could produce unint ended 

3 consequences . 

4 I t is to be hoped t hat g r adual c hange wi l l be instruct ive . 

5 I f it were persuaded to do so , t he NCAA could conduct ma r ket 

6 research and al l ow gradual i ncreases i n cash compensat ion t o 

7 student- ath let es to determine an amount tha t would no t be demand-

8 reduci ng . 

9 Plaintiff s ' second proposed al t ernat ive likewise woul d not be 

10 as eff ect ive in achievi ng t he p r ocompet i t ive eff ect o f t he 

ro 11 challenged r ules to t he extent t hat it woul d remove the NCAA caps ·s 
~@ 12 on ath let ics parti cipation awards and other compensation and 
o ro 
u u 
.... ,_ 13 benefi ts t hat are unrel ated t o educati on . It would prohibit NCAA 
CJ 0 
·c b 
~ E 14 caps on cash o r cash- equival ent awards or i ncentives . Without 
Q .~ 
i~ 15 such l i mits , conferences could suddenl y decide to al l ow t he award 
.;: t 
: i§ 16 of any sum o f cash to some or al l student- a t hletes . Th is could 

Q,j 0 

] ~ 17 l ead to unl i mited cash payments and t he same eff ect as t he fi r s t 
~-5 

i5 18 alter native . 
r.i.. 

19 

20 

B . Th i rd Proposed Alter native as Modif i ed : Pr ohibiting 
Li mits on Mos t Educat ion- Re l ated Payments 

21 The Court f inds t hat a less restrictive alter native to the 

22 current set o f challenged NCAA l i mits would be to (1) a l low the 

23 NCAA to conti nue to l i mit grants - in- a i d at no t l ess than the cost 

24 of attendance ; (2) a l low the associat i on to continue t o l i mi t 

25 compensat ion and benefit s unrel ated to educati on; (3) enjoin NCAA 

26 l i mits on most compensat ion and benefit s t hat are re l ated t o 

27 education , but al l ow it to l imit educat ion- related academi c o r 

28 g r aduat i on awar ds and i ncentives , as l ong as t he limit s are not 

55 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 56 of 104

1 l ower t han i ts limits on athleti c per f o rmance awar ds now or i n t he 

2 f utur e . Thi s is Plai ntiff s ' t hi rd p r oposed a l ternati ve , as 

3 modifi ed by the Cour t . I t wou l d be less r estri c t ive t han t he 

4 current compensati on r ules , al l owing f o r additional compensation 

5 and benef its rel ated to educati on . I t wou l d t heref ore be less 

6 harmful t o competition in t he re l evant mar ket , but would not 

7 p r ovide a vehicl e f or unl i mited cash payment s , unr elat ed to 

8 education . 

9 The types of educat ion- related benef its t ha t could no t be 

10 capped by the NCAA woul d i nclude t hose t hat it cur rent ly prohibits 

ro 11 o r limits i n some f ashi on . These incl ude computer s , science ·s 
~@ 12 equipment, musical instrument s and othe r items not curr ently 
o ro 

~2 13 i ncluded in the cost o f attendance cal culation but none t heless 
CJ 0 
·c b 
~E 14 rel ated t o t he pursui t of various academi c studi es . Also included 
Q .~ 
i ~ 15 would be post- e l igibi l ity schol arshi ps to complet e undergraduate 
.;: t 
: i§ 16 o r g r aduate degrees at any school; scholar ships t o at t end 

Q,j 0 

] ~ 17 vocati onal school ; expenses f or pre- and post- e l igibi lit y 
~-5 

b 18 tutoring; expenses r elat ed to studyi ng abr oad t hat are not covered 
r.i.. 

19 by t he cost o f attendance ; and paid post- e l igibi lit y int ernships . 

20 See Trial Tr . (Lennon) at 1559- 1565 , 1571- 72 ; NCAA Rule 30 (b) (6) 

21 witness (Kevi n Lennon) Dep . Tr . 1 95 - 21 3 ; Di vision I Bylaw 

22 1 3 . 2 . 1 . l (k) . There may be o t her educat ion- related benef its t ha t 

23 the NCAA, i n an exer cise of its good f aith judgment , would a l low . 

24 Payment f or these benef its woul d be l i mited to their actual val ue 

25 and coul d be p r ovi ded i n kind . Fo r t hat r eason , they woul d not be 

26 a vehi c l e f or potenti a l ly unlimited cash payments . 

27 A subset o f education- related benefits , namely, cash academi c 

28 o r g r aduat i on awards and i ncentives , if not capped by t h e NCAA, 
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1 could pot enti al l y be unlimited and al l ow for payments 

2 i ndist i ngui s habl e from t hose r eceived in professional sport s . 

3 Accor d i ngly , l imits on t hese awards or i ncent i ves may have t h e 

4 p r ocompet iti ve eff ect o f p r eventi ng professional - s t y l e un l imited 

5 cash payments . This a lternat ive would allow t he NCAA to place a 

6 l i mit on such awards , as long as t he l imit is no t less t han t he 

7 maximum amount of compensati on t hat an indi vidual student- athlet e 

8 could r ecei ve in an academic school year in par tici pat ion , 

9 champi onshi p , or special ach ievement awards (combined) under 

10 Divis i on I Bylaw , Ar ticle 16, and l i sted in Fi gures 1 6- 1 , 16- 2 , 

11 

12 

13 

14 

15 

16 

17 

18 

and 16- 3 o f the Di vision I Manual, J002 4 at 02 4 9- 50 . (These 

f igur es list t he cur rent caps . ) If t he NCAA increased t he cur ren t 

athletics part icipati on awards l i mit j us t described, any l i mits on 

academic or graduat ion awar ds and incenti ves mus t be incr eased so 

that they a r e never l ess than the new athlet ics parti cipation 

awards l imi t . Al l owing the NCAA t o cap educat ion- rel ated awar ds 

and incenti ves at t he a t hletics participati on awar ds limit , wh i c h 

i s an amount t hat has been shown not to decrease consumer demand 

19 and not t o be incons i stent with the NCAA' s understanding o f 

20 ama t eurism, wou l d enabl e the NCAA to prevent un l imited cash , 

21 demand- reduci ng payments . On t he o t her hand, t he NCAA could 

22 decide to set h i ghe r l i mits , or no l i mits a t al l, f or academi c o r 

23 g r aduat i on awar ds and i ncentives . 

24 I ndivi dual confer ences could vote to set or maint a i n limits 

25 on educat ion- rel ated benef its that the NCAA wi l l not be a l lowed to 

26 cap . Confer ences could a l so set limits on academic and graduation 

27 awards and incenti ves . This woul d not have an ant i competitive 

28 eff ect because no individual conf e r ence dominates nearly the 
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ro ·s 
t: c.8 = :.:: o ro 
u u 
..,_. '+-< 
CJ 0 ·- ...,_;. '- <.> .... ..... 
"' 1--; ·- ...... Q .~ 
,,,Q 
~ t:1 co: 1--; 
.... <1) 
00 .c. 
-e t:: 
Q,j 0 

;<.:: Z = <1) 

~ -5 
1--; 
0 

r.i.. 

1 entir e ma r ket , li ke the NCAA does . Rascher Direct Testi mony 

2 Declaration 11 1 60 - 61 . Ma r ket concentration would be r educed i n 

3 the absence o f NCAA caps limiti ng educati on- r elat ed compensation 

4 and benef its described above . Thus , the t h i r d alter nat i ve woul d 

5 be less restricti ve than ma i ntai ning the curr ent NCAA compensation 

6 scheme . I d . 11 162 , 175 . 

7 NCAA' s l at i tude to superi ntend college sport s would not be 

9 

10 

8 g r eatl y impact ed . Thi s a l ternati ve would a f fect only a s mall 

fract i on o f the NCAA' s ru l ema king jurisdi ction , name l y ru l es t hat 

limit educati on- r elat ed compensation and benefi ts . 

11 

12 

13 

14 

15 

16 

17 

18 

The t hi rd alter native as modified woul d be virtually as 

eff ecti ve as t he cur rent ru l es i n achi evi ng t h e eff ect on t he 

p r eservat ion of consumer demand f o r Di visi on I basketbal l and FBS 

f oot bal l t hat t h e Cour t found here , and i ts imp l ementati on woul d 

not r equir e significant i ncreased costs . 

1 . Vi r t ual l y as Ef f ect ive 

As discussed above , accor d i ng to De f endants ' own wi tnesses , 

consumer demand for Di vis i on I basketball and FBS f oot bal l is 

19 driven l a r gel y by consumers ' per ception t ha t student- athlet es are , 

20 i n f act , students . Pr ovi d i ng additional , even uncapped, 

21 educati on- re l ated compensati on and benefi ts to s t udent-athlet es 

22 would no t aff ect s t udent-athlet es ' stat us as students . These 

23 benefi ts are , by def i nition , r elat ed to educati on and t hus woul d 

24 be cons i stent wi t h t h e val ues p r opounded by the NCAA . The 

25 Princi p l e of Amateuris m i n it s consti tut i on, quo t ed above , holds 

26 that ama t eur student- athletes should be motivated primarily by 

27 educati on . Education- related compensation and benefit s would 

28 enhance t he s t udent - ath let es ' connecti on to academics . See , e . g . , 
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ro ·s 
t: c.8 = :.:: o ro 
uu 
..,_.'+-< 
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00 .c. 
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~-5 
1--; 
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r.i.. 

1 Perlman Dep . Tr . at 1 26- 27 ("I think if you're paying them to play 

2 athletics, I think it is inconsistent with the i dea o f what a 

4 

5 

6 

3 student athlete is. I don 't think it's inconsistent t o provide 

them with benefits that relate to the educational enterprise"); 

MAC Rule 30(b) (6) witness (Jon Steinbrecher) Dep. Tr . at 1 89 

(compensation above cost of attendance is not problematic because 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

"the key point" is "linking what we're doing to the pursuit of the 

educational opportunities o f the individual involved"); Renfro 

Dep. Tr . at 84 ("I personally don't see the offer of a post 

graduate grant in aid as something that violates the concept o f 

amateurism[ . ]"); Bowlsby Dep. Tr . at 13-1 4 (an inducement t o stay 

in school an extra year or to graduate "is worthy of 

consideration") . 

Other evidence shows that providing additional education­

related compensation would not negatively impact consumer demand . 

See, e . g., NCAA Rule 30(b) (6) witness (Mark Lewis) Dep . Tr. at 

269- 70 (changes to the NCAA rules regarding compensation and 

benefits that have occurred in the last five years have not had 

"any adverse impact on consumer demand" because "they're all tied 

20 to education") . Prohibitions o r limitations on such benefits have 

21 not been s h own to be necessary to preserve the distinction between 

22 college and professional sports in that the benefits are 

23 inherently limited in value and nature and can be provided in 

24 kind, not cash; accordingly, they could not be confused with 

25 professional - style unlimited cash payments . The natural 

26 experiments, discussed above, show that recent increases in 

27 student- athlete compensation, related and even unrelated to 

28 education, have not decreased consumer demand for Division I 
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1 basketball or FBS f ootball . Dr . Hal Por et ' s survey also support s 

2 thi s f inding . One o f the scenarios he tested was off e ring 

3 scholar ships t o compl ete an undergr aduate or g r aduate degree at 

4 any instituti on , which he found woul d not negat i vel y impact 

5 consumer demand . Poret Direct Testi mony Declar a t ion i i 17 , 19 - 24 , 

6 26 , 59 , 131 . Dr . Isaacson ' s sur vey does no t speak to t h e poss i ble 

7 eff ects of i mplementi ng t h is alternati ve , because he did not test 

8 any anal ogous scenarios . 

9 The academi c and graduat ion awar ds and incenti ves that would 

10 be al l owed with a cap i n the same amount as cur ren t caps on 

ro 11 athletic perfo rmance awar ds likewise wil l be virt ual l y as ·s 
t: c.8 . . . = :.-= 12 eff ective as t he cur rent compensat ion sch eme . The amount wi l l not 
o ro 
u u 
..,.. ,- 13 be demand- reduci ng because it wi l l be in t he same amoun t that i s 
CJ 0 
·c b 
~ E 14 al l owed f or a t h l etic performance awar ds , wh ich are deemed t o be 
Q .~ 
i ~ 15 consistent with amateurism and t he p r eservat ion of t he dis t inction 
.;: t 
: i§ 16 between col lege and p r o f ess i onal spor ts . And because they are 

Q,j 0 

] ~ 17 education- rel ated, t hey wi l l fur ther the perception o f the 
~-5 

b 18 student- athlet es as students . 
r.i.. 

19 Thus , t h is a lternat ive set o f ru l es wi ll be as e f fective as 

20 the cur rent set o f c h a l lenged rul es in preser ving consumer demand . 

21 I t wi l l also al l ow t h e NCAA t o maintai n the d i stincti on bet ween 

22 col lege student- athletes playing f or educational benef i t s and 

23 p r o f ess i onal athlet es playing f or lar ge cash sal a r ies unr elat ed to 

24 education . The educati on- r elat ed amounts that could be expended 

25 under t h is a lternat ive would be either inherentl y l i mited by t he 

26 actual value of t he benefi t , or l imited by t he NCAA a t a l evel 

27 that has been s h own not to be demand- reduci ng or inconsistent with 

28 ama t eurism . The NCAA wil l be permitted to conti nue to cap grant s -
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1 i n - aid a t not less t han t h e cost of at t endance . Th e associat ion 

2 wi l l remain f ree to bar or l imi t compensati on and benefi ts t hat 

3 are unrelated to education , including cash or cash- equi val ent 

4 awards f or athleti c perf ormance . Conf erences individually wil l be 

5 f ree to limit any benef its that the NCAA could not . 

6 2 . No Significant Increased Cost s 

7 The Court f inds t hat t he i mplement ation of t his third 

8 alternative as modifi ed woul d not result in significant increased 

9 cost s . To t he cont rary, because t h i s alternative would resul t in 

10 the e l i minati on o f NCAA caps on most education- related benefits, 

ro 11 i t would e l i minate t h e need t o expend resources on compl iance and ·s 
~@ 12 enf orcement i n connecti on with such caps . The NCAA engages i n 
o ro 
u u 
_ ,_ 13 ru l e -making , interpretat ion , investi ga t ions, and enforcement o f 
CJ 0 
·c b 
~ E 14 i ts rules . 32 I t could emp l oy its syst ems and resources to t he 
Q .~ 
i ~ 15 extent it chooses t o l i mit cash or cash- equivalent academi c or 
.;: t 
00 .c. 16 graduati on awards and i ncentives . 
-e t:: 
Q,j 0 

] ~ 17 I ndivi dual conferences would not be requi red to enact t h e i r 
~-5 

b 18 own rules to limit any educat ion- related benefits t ha t t he NCAA 
r.i.. 

19 would no t be abl e t o cap . Even so , t he Court f i nds no evi dence 

20 

21 

22 

23 

24 

25 

26 

27 

28 

32 Start ing in August 201 9 , as a result o f t h e findi ngs and 
recommendations o f t h e Commi ss i on on College Basket ball c haired by 
Dr . Condoleezza Ri ce , see P0060 , t he NCAA will add a body composed 
of "both external invest igator s with no school or conference 
aff ili ations and select NCAA enforcement staff " t o adjudicate 
i ndependently cases i nvolving potent ial violat ions o f NCAA rules 
that a r e deemed "complex . " Sti p . Facts <JI 9, Docket No . 1098 
(int ernal quo t ation marks omitted) . Exampl es o f complex cases 
i nclude al l eged v i olati ons of core NCAA val ues such as 
pri ori t i zing academics and the well- being of col lege athlet es . 
I d . The per ceived need fo r t h i s new enfor cement mechani s m is 
unrelated to t he changes mandated her e, but t h is mechani s m coul d 
cert a i n l y be used t o police t hem . 
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1 that the costs that could be incurr ed t o do so , if any, would be 

2 signif icant . Conf e r ences are required to be " legislat ive 

3 bod[ies ]," Di vision I Constitution Ar ticl e 3 . 3 .1. 1 , and t hus , they 

4 already can and do enact t hei r own ru l es . The scope of t he 

5 benefi ts t hat coul d not be capped by the NCAA under this 

6 a l ter native woul d be t hose re l ated to educat ion , wh ich i s a s mall 

7 fract i on o f the conduct t hat t h e NCAA curr entl y regul ates and 

8 enf o r ces . Any new r u l emaki ng activiti es by the conferences would 

9 be corr espondingl y l i mited . 

10 Conf erences are a l so r equired by t he NCAA to h ave compli ance 

ro 11 p r ogr ams and a r e i nvol ved i n ensuri ng comp l iance wi t h both NCAA ·s 
t ~ . = :.-= 12 and conf e r ence ru l es by t h e i r me mbers . The c hanges contemp l ated 
o ro 
u u 
..,.. ,- 13 here would no t add to their enf orcement burden . Conf e r ences a l so 
CJ 0 
·c b 
~E 14 may r equir e their members to enforce both conf erence and NCAA 
Q .~ 
i~ 15 ru l es . See,~, The Big 1 0 Handbook a t J0006 at 0013 (provi ding 
.;: t :f:! 16 that i t "sh a l l be t he responsibility o f each me mber univers ity" to 
Q,j 0 

] ~ 17 " adhere t o and enf o r ce al l Conf erence Ru l es and Agreements , and 
~ -5 

b 18 the NCAA Const itution , Byl aws and Regulati ons and their r espective 
r.i.. 

19 i nter p r e t at i ons") . Thus , school s cur rent l y engage i n compli ance 

20 eff o r ts , i nc l udi ng i nvest i ga t ions , and enforcement o f NCAA and 

21 conf erence r ules re l at i ng to student- a t hlete compensat ion and 

22 e ligibility . 33 School s a l so currentl y inter p r e t NCAA ru l es . P01 4 6 

23 

24 

25 

26 

27 

28 

33 The NCAA r equir es al l o f i ts member s to comply with and 
enf o r ce its rul es . See , e .g., Di v i s i on I Constitu tion Ar ticle 
1. 3 . 2 (requi ring member i nstituti ons to " apply and enf orce" NCAA 
l egis l ation about eli g i bility, f i nanci a l a i d , and recrui t i ng, 
among other matters) ; Divi s i on I Constituti on Artic l e 2 . 1 
(r equiring member schools to mai n t a i n " i nstituti onal control") . 
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1 at 0002 . I mplementing thi s alternative wi ll impose little or no 

2 additional burden on the school s . 

3 Some def ense witnesses testified that eliminating all o f the 

4 challenged NCAA limits would result in new costs to the 

5 conference s and schools . See, e . g . , Trial Tr. (Scott) 1180 ; Trial 

6 Tr . (Smith) at 1520- 23 . The Court finds that this testimony lacks 

7 specif icity or support and thus is speculative . Other evidence 

8 also outwei ghs o r undermines it . 34 Additionally, this testimony 

9 hypothesized the removal of all NCAA compensation limits , wh i c h 

10 dimini s hes its relevance in the context of implementing the third 

11 alternative as modified, whereby only a subset o f the chal lenged 

12 rules wi ll be a f fected . 35 

13 Finally, to the extent that new enforcement costs at the 

14 conference or school levels are incurred, the NCAA could shif t t o 

15 its members some o f the re sour ces it now spends on enforcement, so 

16 there would be no net new costs . Trial Tr . (Scott) at 1 240 

17 (suggesting that any new cost s at the conference and school levels 

b 18 could be o f fset by such distributions). In sum, the Cour t finds 
r.i.. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

34 For example, Larry Scott testified that in the absence o f 

NCAA compensation limits , there would be "signi f icant additional 
inf rastructure and expense" at the Pac- 12 relating to "rule 
development . " Trial Tr. (Scot t ) at 1136- 37 . Bu t other evidence 
shows that the Pac- 12 already has a system in p lace f o r passing 
and amending bylaws relating to s tudent - athlete financial aid and 
otherwise . See Pac- 12 Handbook, J00l0 at 0008 , 0014 , 0015 , 0017 -
1 8 . 

35 Defendants contend in their opening statement that adopting 
any o f Plaintiff s ' proposed alternatives would result in 
conference realignment , which would entail increased costs. As 
discussed above, conf erence realignment is common and the evidence 
does not suppor t a finding that adopting the third alternative 
would result in conference realignment. 
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1 that any new costs o f i mpl e menting thi s alter native woul d no t rise 

2 to t he l evel of "signi f icant ." 

3 The Court notes t hat it asked Def endant s several t i mes , 

4 during the c l os i ng argument hearing held on December 18 , 2018 , and 

5 p r eviously, to p r opose , based on t heir superior knowl edge of t he 

6 NCAA and its members and their func t ions , adjustments to the 

7 challenged r ules or to Plaint i f fs ' p r oposed less r estricti ve 

8 alter natives t hat would be mo r e wor kable from t heir per specti ve . 

9 They off e r ed none . 

10 CONCLUSIONS OF LAW 

11 

12 

13 

14 

15 

16 

17 

18 

I. Legal Standard under Secti on 1 o f t h e Sherman Ac t 

Sect ion 1 of t he Sherman Act makes i t unlawf ul to f orm a 

" contract, combi na t ion in t he f orm of trust or o t her wise , o r 

conspiracy, i n restraint of trade or commerce a mong the several 

Stat es [ . ] " 1 5 U. S . C . § 1 . "To establ ish a clai m under Section 1 

of t he Sherman Act , Plainti f f s must s how 1) that there was a 

contract , combination , o r conspiracy ; 2) t hat t he agreement 

unreasonabl y restrained trade under e ither a per se rule o f 

19 i l l egality or a r ule o f r eason analys i s ; and 3) t hat t he res traint 

20 aff ected inters t ate commerce ." Cnty . of Tuolumne v . Sonora Cmty . 

21 Hosp . , 236 F . 3d 11 4 8 , 1 155 ( 9th Cir . 2001 ) ( citat ion and i nter nal 

22 quo t ation marks omitted) . 

23 Here , Plaintiffs chal lenge the NCAA r ules that gener al l y (1) 

24 cap at the cost o f a t tendance g r ants- i n - aid they may recei ve for 

25 their athleti c services , and (2) limit the additional compensation 

26 and benef its t hat t hey can receive in addition to a grant- in- a i d 

27 ath letic scholarsh ip , which have a monetar y value above t he cost 

28 of attendance . Plaintiffs contend that Def endant s enact these 

64 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 65 of 104

1 l i mits by exerci s i ng t heir monopsony power by way of price- f ixi ng 

2 agreement s t hat are made and enforced t hrough t he NCAA' s byl aws . 

3 Plaintiff s contend t hat t hey woul d receive more compensati on in 

4 exchange fo r t heir athl eti c servi ces i n the absence o f these 

5 l i mits . 

6 As discussed in t he f indings o f f act above , on summary 

7 j udgment t h e Cour t found no genui ne d i spute o f material fact as to 

8 the exist ence o f an agreement among Def endants i n restraint of 

9 t r ade t hat a ffects interstate commerce , whi ch sat isfi es t he f irst 

10 and t h ird elements o f a Section 1 c l a i m. Speci f ical l y , Def endants 

ro 11 did not meani ngf u l ly d i spute evidence showi ng t hat (1 ) t he ·s 
~@ 12 compensat ion limits that Plaintiff s c hal l enge are enacted by 
o ro 
u u 
..,.. ,- 13 agreement of De f endants t hrough the NCAA' s legislat ive p r ocess and 
CJ 0 
·c b 
~ E 14 a r e embodied in NCAA r ules publ ished i n the NCAA Di v i sion I 
Q .~ 
i ~ 15 Manual; (2) Defendants enf orce t hese rules by r equiring a l l NCAA 
.;: t :f:! 16 me mbers t o compl y with t hem, and by punishi ng v i olati ons ; (3) 
Q,j 0 

] ~ 17 these r ules a f fect i nterstate commerce , because t hey regul ate 
~-5 

b 18 t r ansactions between Pla i ntiffs and t heir school s wi th respect t o 
r.i.. 

19 Plaintiffs ' a t h l etic servi ces i n mul t i ple s t ates nat i on- wi de ; and 

20 (4 ) t hese t r ansactions a r e commerci al because t hey r egulate an 

21 essenti al component of Divi sion I basketbal l and FBS f ootball . 

22 Summary Judgment Order at 15 , Docket No . 804 ; see also O' Bannon 

23 11., 802 F . 3d at 1065- 66 (hol d i ng t hat t he NCAA' s compensation 

24 ru l es are restra i n t s o f trade that regulate " commerci al 

25 t r ansaction [ s] " ) . 

26 As t o t he rema i n i ng element of a Secti on 1 claim, whi ch 

27 requires a s howi ng t hat t h e chal l enged r estrai nts a r e unr easonable 

28 under e ither t he per se r ule or the Rule o f Reason , the Court held 
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1 on summary judgment that the NCAA's regulations "must be tested 

2 under a rule- of- reason analysis" as opposed to under the per se 

3 rule . Summary Judgment Order at 15 , Docket No . 804 ; see also 

4 O'Bannon I I , 802 F.3d at 1053 (holding that "the NCAA's amateurism 

5 rules . . . must be analyzed under the Rule o f Reason"). 

6 Horizontal price- fixing agreements, those among competitors, 

7 like the c hallenged rules in this case , "are o r dinarily condemned 

8 as a matter o f law under an 'illegal per se ' approach because the 

9 probability that these practices are anticompetitive is so high 

10 In such c ircumstances a restraint is presumed unreasonable 

ro 11 without inquiry into the particular market context in which it is ·s 
t~ . . = :.-= 12 f ound . " Nat' l Collegiate Athletic Ass' n v . Bd . of Regents o f 
o ro 
uu 
..,..,- 13 Univ . o f Okla ., 4 68 U. S . 85 , 100 (1984) (Board o f Regents) 
CJ O -
·c b !E 14 (citation omitted). But where, as here, a "certain degree o f 
Q.~ 
!~ 15 cooperation" is necessary to market college sport s , the Rule o f 
.;: t :f:! 16 Reason is appropriate . O'Bannon II, 802 F . 3d at 1069 (quoting 
Q,j 0 

~~ 17 Board o f Regents , 468 U.S. at 117) (internal quotation marks 
~-5 

i5 18 omitted) . 
r.i.. 

19 I I . I ssue or Claim Preclusion 

20 As a thresh o l d mat ter, Defendants argue that Plaintiffs have 

21 not s h own that this case is not precluded by the Ninth Circuit 's 

22 ruling in O'Bannon I I. The Cour t denied Defendant s ' motion f or 

23 summary judgment that this action is barred by O'Bannon I I under 

24 

25 

26 

27 

28 
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1 the doctrines o f res judicata3G and collater al es t oppel . 37 See 

2 Summary Judgment Order at 9- 15 , Docket No . 804 . Defendants invite 

3 the Court to revisit t hese i ssues , a r guing t hat Plaint i f fs must , 

4 but have fai l ed to , show t ha t a new ant i trust v i olati on occurr ed 

5 since O' Bannon I or t ha t t here has been any materi al change in t he 

6 f ac t ual basis fo r O' Bannon I I . 

7 I t is no t Plaintiff s ' bur den to show that this action is not 

8 p r ecluded; instead, the bur den o f proving preclusion is on 

9 Def endant s . See Kar im- Panah i v . Los Angeles Pol ice Dep ' t , 839 

10 F . 2d 621, 627 n . 4 (9th Cir . 1988) (res judi cata) ; Kendall v . Vi sa 

11 U. S . A. , Inc . , 5 1 8 F . 3d 1042 , 1050- 51 (9th Cir. 2008) (col l ater al 

12 estoppel ) . Defendants f a i led t o sat isf y t h is burden on summar y 

13 j udgment , and t hey have o f fered noth ing new to war rant alter ing 

14 the Court' s summary j udgment holding on thi s i ssue . 

15 I n its Summary Judgment Order , t he Court found that material 

16 differences between thi s action and t he O' Bannon case prevent a 

17 

18 36 Res judicata prohibits the r e - liti gat ion of any claims that 
were ra i sed or could have been r aised in a prior act i on . Tahoe-

19 Sierr a Pres . Council , I nc . v . Tahoe Reg ' l Planni ng Agency, 322 

20 F . 3d 1 064 , 1077- 78 (9th Cir . 2003) . Th r ee elements mus t be 
p r esent f or res judicata to apply : (1) an i dentity o f c l a i ms ; (2) 

21 a f inal judgment on the merit s ; and (3) the same par ties or t hei r 
p rivies . I d . at 1077 . 

22 

23 

24 

25 

26 

37 Col l ater al estoppel " p r events a party f rom relit i ga t ing an 

i ssue decided in a previous action i f f our requi rement s are met : 
' (1 ) there was a f ul l and fai r opportunity t o l itigate the issue 
i n t he previous ac t ion ; (2) t he i ssue was actual ly l itigated in 
that action ; (3) the issue was lost as a r esul t of a f inal 
j udgment in that act i on; and (4) t he per son agai nst whom 
col lateral est oppel i s assert ed i n the present act i on was a part y 
o r in privi ty wi t h a party i n the previous ac t ion . '" Kenda l l v . 

27 Visa U. S . A. , Inc . , 518 F . 3d 1042 , 1050 (9th Cir . 2008) (cita t ion 
omitted) . 

28 
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1 f inding t hat t h i s action i s p r ecl uded by t hat case . These incl ude 

2 (1) t hat c l ass members in t he two act i ons are no t i n comp l ete 

3 p rivity; and (2) that the conduct and ru l es c h a l lenged, t he rights 

4 i mplicated, and t he evi dence present ed and avai l able were no t the 

5 same i n both actions . 38 

6 The c l ass i n O' Bannon did no t include , as does one o f the 

7 classes here , female student- a t h l etes . The class in O' Bannon was 

8 not l i mited to student- athlet es i n receipt of an o f fer f or a full 

9 g r ant- in- a i d ath let ic scholarsh ip; i t included male Divi s i on I 

10 basketball and FBS footba l l student- athletes whose NI L were used 

11 o r could have been used i n game f ootage o r v i deogames l i censed o r 

12 sol d by t he NCAA and i ts licensees , r egardl ess o f whe t her t hey 

13 received any sch o l a r shi p money . O' Bannon I I , 802 F . 3d at 1055- 56 . 

14 By contrast , t he classes i n t h i s case include student- a t h l etes who 

15 were off e r ed o r r ecei ved a f ull grant- in- a i d ath letic scholarsh ip . 

16 No use o f their NI L was necessar y ; theref ore , t hese classes a r e 

17 not l i mited to student- athlet es whose NIL wer e used or l i censed . 

18 Addit i onall y , t h e classes i n t hi s case are l imited to student-

19 athletes wh o recei ved an off e r for a f ul l grant- in- a i d from March 

20 5 , 2014 , to the da t e o f f i nal j udgment i n this act i on; f ew o f the 

21 ma l e class member s i n this case woul d have been O' Bannon class 

22 

23 

24 

25 

26 

27 

28 

3 B See Costanti n i v . Trans World Airlines , 681 F . 2d 1199 , 

1 201- 02 (9th Cir . 1982) (ci tation omi t t ed) (holding that a single 
cause o f act i on for the pur pose o f applyi ng r es judi cata exists i n 
success i ve lawsui ts , i f , among other thi ngs , both actions " i nvolve 
i n f r i ngement of t he same r i ght , " and " substanti ally the same 
evi dence" was present ed i n both actions) ; Cent . Delta Water Agency 
v . Un i ted Stat es , 306 F. 3d 938 , 953 (9 t h Ci r . 2002) (holdi ng t hat 
col lateral est oppel cannot be appl i ed whe r e t h e f acts o f the prior 
action are mere l y "s i mi lar" t o t he ones i n t he second case) 
(citat i on and i nternal quota t ion marks omi t t ed) . 
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1 members because most would have been recruited a f ter t he O' Bannon 

2 I trial , wh ich ended in August 2014 . 

3 The crux o f the O' Bannon case was the right to s t udent-

4 ath letes ' NIL. The plaintiff s sough t re l ief as a result o f p rice-

5 f ixing conduct by t he NCAA and its l icensing part ne r s t hat 

6 p r evented them from benefi t i ng f i nanci al l y , t hrough compensation 

7 from their schools or f rom outside sources , from the use and 

8 l icensing of t heir NI L . The class members in O' Bannon were 

9 required to release t he r ights to thei r NIL, t he use and l icensing 

10 of whi c h had monetar y value , to the NCAA as a condi t i on o f 

ro 11 el i gibi l ity to play i n Division I basketbal l and FBS f ootbal l ; ·s 
t: c.8 . . . = :.-= 12 thi s was t h e case regardless o f whe t her t hey received a grant-in -
o ro 
u u 
..,.. ,- 13 aid . The ru l es c hal l enged i n O' Bannon r elat ed to NIL r ights and 
CJ 0 
·c b 
~ E 14 their commer cial izati on by the NCAA and its licensees , t o t he 
Q .~ ~o . 
~ ~ 15 exclusion of student- athleteS . 39 See O'Bannon II , 802 F . 3d at 1055 
.;: t 
: i§ 16 ( " The gravamen of O' Bannon ' s complaint was t hat t he NCAA' s 

Q,j 0 

] ~ 17 ama t eurism r ules , insof a r as they prevent ed s t udent-a thletes from 
~-5 

b 18 bei ng compensated f or the use of t heir NI L, we r e an i llegal 
r.i.. 

19 restraint of trade under Sect ion 1 of t he Sherman Act , 1 5 U. S . C . § 

20 l . ") ; id . at 1072 (concluding t ha t "the NCAA' s compensat ion ru l es 

21 f ix t h e p rice o f one component (NIL rights) o f the bundl e t hat 

22 school s p r ovi de to r ecruits") . The p l aintiffs i n O' Bannon did no t 

23 challenge the l i mit on a f u l l g r ant- in- aid athlet ic scholarship, 

24 although t h e limit was impl i cated in the less r estrict ive 

25 

26 

27 

28 

39 See O' Bannon I, Case No . 09- cv- 3329 , Pls . ' Trial Br ief a t 
4 , Docke t No . 172 (l i sting chal lenged ru l es) ; Case No . 09 - cv- 1967 , 
Th i rd Am . Consol idated Comp l aint i 359 , Docket No . 832 (same) . 
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1 alter native that the p l aintiffs proposed and that thi s Court 

2 adopted . 

3 I n t h i s case , by contr ast , Plai ntiff s seek re l ief from p rice-

4 f ixing conduct by t he NCAA, Conference Defendants , and othe r NCAA 

5 members t hat p r events them f rom receiving compensation and 

6 benefi ts from t h e i r school s in excess of certain l i mits in 

7 exchange fo r t heir athl eti c servi ces . Th e conduct at issue here 

8 i s not connect ed to NIL rights . The rules chal l enged in this 

9 case , in addition t o t he limit on a grant-in - aid, include t hose 

10 that l i mit other compensation and benef its t hat student- athl etes 

ro 11 can r eceive on top o f a ful l cost- of-a t tendance g r ant- i n - aid . See ·s 
t ~ . . = :.-= 12 Pls .' Openi ng Statement a t 1 3- 15 and Appendices A- C, Docket No . 
o ro 
u u 
_ ,_ 13 868 - 3 , f o r a list of t he challenged r ules . They incl ude those 
CJ 0 
·c b 
~ E 14 that l i mit compensati on and benef its related t o educat ion , such as 
Q .~ 
i~ 15 scholar ships f or under graduat e or graduate study at o t her 
.;: t 
: i§ 16 i ns t itutions . They also i nclude ru l es t hat limit compensat ion and 

Q,j 0 

] ~ 17 benefi ts inci dental to athlet ics parti cipation but are unre l ated 
~-5 

b 18 to educat ion , such as performance awards and travel expenses for 
r.i.. 

19 student- athlet es ' f ami l y members . These r ules wer e not c hallenged 

20 i n O' Bannon . Accordi ngly, neither these r ules nor t he 

21 compensat ion and benefits t hat can be p r ovi ded pur suant to them 

22 were comp r ehens i vely addr essed in t hat case . 

23 Some of t he rules chal l enged in this case did no t exi st or 

24 have materia l ly c hanged s i nce the O'Bannon trial, t hose r elat ing 

25 to rei mbur sement f o r travel expenses f o r family members , s t udent-

26 athletes bor rowi ng agai ns t their f u t ure earnings to pur chase loss-

27 of- val ue insurance , and payment s t o int ernat ional student- athlet es 

28 from their home countries . 
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1 Wh i le some NCAA r ules wer e challenged in bot h cases , these 

2 a r e cor e r ules that address eli g i bil ity and compensation i n 

3 gener al t erms .4o This overlap i s a consequence o f the 

4 i nter connected natur e o f NCAA byl aws , and does not i ndicate t ha t 

5 the two actions overlap in terms of t he specif ic and dist i nct 

6 conduct bei ng c h a l lenged, or the rights aff ect ed . The f ac t t ha t 

7 the l imit on t he grant- in- a i d is addr essed in bot h cases also does 

8 not preclude t h i s action . The NCAA c hanged t h is l imit bef o r e the 

9 Court ' s in j unct i on in O'Bannon went int o e ffect , and t he NCAA' s 

10 changed ru l e dif fers from t he l ess restrictive alter nat i ve t hat 

11 the Court f ound i n O'Bannon I wi th respect t o t he student- athl e t es 

12 who woul d receive t he rel i e f and t he source and t ype o f t he 

13 compensat ion t hat woul d cover the d i f f e r ence between t he prior 

14 g r ant- i n - a i d l imit and t he cost o f attendance . 

15 Moreover, s i nce O' Bannon , t he r e have been material i ncreases 

16 i n permi ss i b l e compensat ion above the cost of at t endance that i s 

17 not r e l a t ed to educati on . These incr eases a r e relevant to the 

18 quest i on o f whether restrictions on student- a t h l ete compensation 

19 a r e necessar y to preserve consumer demand f o r college sport s as 

20 d i s tinct from prof essi onal sports . These i nclude t he payment by 

21 school s from SAF moni es o f $50 , 000 p r emiums for loss - o f - value 

22 i nsur ance against t he l oss o f f utur e prof essional earni ngs i n case 

23 

24 

25 

26 

27 

28 

40 Fo r example , chal lenged rul es t hat are common to both cases 
i nclude Div i sion I Bylaw 1 3 . 2 . 1 (pr ohi b i t i ng benefi ts and 
fi nanci al a i d not permitted by t he NCAA) ; Divi s i on I Byl aw 16 . 02 . 5 
(prohi b iting f unds , awards , o r benefi ts not permitted by the 

NCAA) ; and Di visi on I Bylaw 12 . 1 . 2 . 1 (listi ng prohi b ited f o rms of 
" pay" ) . These ru l es must be r ead i n con j unct i on wi t h r ules that 
address compensati on and benefi ts i n mo r e specific terms and i n 
more specifi c contexts . 
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1 of inJ ury i n col lege . In J anuar y 2015 , t he NCAA began t o pay up 

2 to $3 , 000 f or fami ly member s o f s t udent-athlet es to a t tend the 

3 Final Four games and up to $4 , 000 to a t tend basketbal l 

4 champi onshi ps ; t he Col l ege Foot ball Playoff committ ee began t o pay 

5 up t o $3 , 000 f or each competing a t hlete ' s f amily member s to travel 

6 to t hat event . Student- a t h l etes p r evi ously coul d receive 

7 perf ormance awards in the form o f store- specifi c gift car ds but 

8 can now recei ve t hese awards , in capped amoun t s , i n the form o f 

9 Vi sa gift cards t hat can be used anywhe r e that accepts Vi sa . 

10 School s can now provi de unl i mited food to s t udent-athlet es . 

ro 11 Def endant s no t e t hat some o f the f orms o f compensation and ·s 
~@ 12 benefi ts addressed i n this case , such as Pell grants , benef its 
o ro 
u u 
_ ,_ 13 from the SAF, and stor e - specific gif t cards , were ment ioned o r can 
CJ 0 
·c b 
~ -c 14 be f ound in the r ecord in O' Bannon . This f ac t i s not suff icient ·- ...... Q .~ 
i ~ 15 to support Def endants ' claim preclusion a r gument . 
.;: t :f:! 16 Because student- athlete compensation has expanded since 
Q,j 0 

] ~ 17 O' Bannon, Def endant s a l so argue that no new act i onabl e conduct or 
~-5 

b 18 materia l c h ange in t h e f actual basis o f O' Bannon has occurred 
r.i.. 

19 since O' Bannon I to just i f y a conclus i on t hat t h is ac t ion is no t 

20 p r ecluded . This argument mi sses t he point . It is t he f ac t t ha t 

21 the prices o f student- a t hlete compensat ion a r e f ixed, as opposed 

22 to t he amount at which t hese prices are f ixed, that renders t he 

23 agreement s at issue anticompetit i ve . See O'Bannon I I , 802 F. 3d a t 

24 1 071 (" I t i s no excuse t hat t he prices f i xed a r e t h emsel ves 

25 reasonable ." ) ( quo t ing Cat a l ano , Inc . v . Target Sales , Inc . , 4 4 6 

26 U. S . 643 , 647 (1 980)) (int ernal quo t ation ma r ks omitted) . 

27 Def endant s do not disput e t hat t he challenged r ules embody 

28 agreement s among competitor s t hat fix t he prices o f s t udent-
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1 athlete compensati on . Accordingl y , t he Court cannot dismi ss 

2 Def endant s ' " anticompetit i ve price- fi xing agr eement as benign , " 

3 see i d . , s i mply because they contend that the f i xed prices are 

4 more reasonable t han t hey used to be . See Associa t ed Press v . 

5 United St ates , 326 U. S . 1 , 1 6 n . 1 5 (1945) ("[T ] he Sherman Ac t 

6 cannot be evaded by good motives . " ) (citati on and inter nal 

7 quo t at i on marks omitted) . 

8 The materi al f actual d iffe r ences discussed above defeat 

9 Def endant s ' preclusion a r guments and war rant exami n i ng the conduct 

10 challenged i n t hi s case under the Rule o f Reason . See Oltz v . St . 

11 Peter' s Cmty . Hosp., 861 F . 2d 1 440 , 1449 (9 t h Cir. 1988) ("The 

12 ru l e of reason requires an evaluat ion of each c hallenged res traint 

13 i n l i ght o f the speci a l c ircumstances invol ved . That the analysis 

14 will d iffer f rom case to case is t he essence of t he rule . ") 

15 (citat i on omitted) . Whether the chal l enged pri ce- fi xing conduct 

16 here i s justified by a p r ocompetitive eff ect mus t be p r oved, and 

17 not presumed . See O'Bannon I I, 802 F . 3d at 1063- 64 . 

18 I n sum, because Pla i ntiffs raise new antitrus t challenges t o 

19 conduct aff ecting a d ifferent class , i n a diff erent time per iod, 

20 re l at i ng to rules and f o r ms of compensation that are no t the same 

21 as t hose c h a l lenged i n O' Bannon , t he claims i n this case are no t 

22 p r ecluded by O' Bannon I I . 

23 I I I . The Rule o f Reason 

24 The Rule o f Reason i s i ntended for t he anal ysis of 

25 " agreements whose competi t i ve eff ect can only be eval ua t ed by 

26 analyz i ng the facts peculi ar to the busi ness , t he hi s t ory of t he 

27 restra i n t, and the r easons why i t was imposed . " Nat ' l Soc . of 

28 Pr of'l Eng ' s v . United States , 435 U. S . 679 , 692 (1978) . " [T ] he 
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1 purp ose o f t he analysi s i s to f orm a j udgment abou t the 

2 competi tive significance of the rest r aint ; it i s not t o deci de 

3 wh e the r a pol icy f avoring competition is i n t h e public i nter est , 

4 o r in t he i nter est o f the member s o f an i ndust r y ." I d . ; see a l so 

5 Cont'l T . V . , I nc . v . GTE Sy lvani a I nc ., 433 U. S . 36 , 4 9 (1977) 

6 (" Under t h i s ru l e , t h e f actf inder we i ghs a l l of t he cir cumstances 

7 of a case i n dec i ding whether a restricti ve pract ice shoul d be 

8 p r ohibi ted as imposi ng an unreasonabl e r estrai nt on 

9 competi tion . ") . 

10 Sever a l Ni nth Circuit opi n i ons have art icul ated burden-

~ 11 shift i ng schemes to apply t he Ru l e of Reason . " Under the rule of ·s 
~@ 12 reason bur den- s hifting sch e me , p l a i ntiffs f i r st must ' delineate a 
0 ~ 
u u 
_ ,_ 13 re l evant ma r ket and show that the defendant p l ays enough o f a rol e 
CJ 0 
·c b 
~ -.E 14 i n t hat marke t to impai r competi tion significantly .' " Cnty . o f 
Q .~ 
i~ 15 Tuolumne , 236 F . 3d a t 1 150 (ci t ation omit ted) . Second, if the 
.;: t 
: f:! 16 p l aintiffs make t hat s howing, t he bur den t hen s h ift s t o t he 

Q,j 0 

] ~ 17 def endant s to o f fer evi dence t hat a l egitimate procompeti tive 
~ -5 

b 18 eff ect i s p r oduced by the c hal l enged behavi o r . Id . Th i r d , if the 
r.i.. 

19 def endant s do so , t he bur den then shifts back to the p l a i n tiffs to 

20 demonstrate that there a r e l ess res trictive alternati ves to t he 

21 chall enged conduct . I d . Fi nal l y , if t he plaintiff s f ai l "to meet 

22 their burden of advanci ng v i abl e less restrictive a l ter natives ," 

23 the court then will " r each the balanci ng stage , " where i n the court 

24 " must balance t h e harms and benef its" of t he chall enged conduct to 

25 determine whe t her it i s " reasonable ." Id . at 11 60 (citing Phill i p 

26 E . Ar eeda and He r ber t Hovenkamp , Antitrust Law : An Anal ys i s of 

27 Antitrust Princi p l es and Their App l i cation ~ 1507b) . 

28 / / 
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23 
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25 

26 

27 

28 

I V . Ru l e of Reason : Market Definition 

Plainti f fs f i rs t mus t show that the c hallenged conduct has 

signif icant ant i competitive eff ect s in t h e re l evant ma r ket . 

"Proof that defendant ' s act i vi t ies had an i mpact upon competit i on 

i n t he relevant market is ' an absolutely essenti al e l ement o f the 

ru l e of reason case . '" Supermar ket o f Homes , Inc . v . San Fernando 

Val ley Bd . o f Realtors , 786 F . 2d 1 400 , 1405 (9th Cir . 1986) 

(citation omitted) . The term " r elevant market" in t h is context 

" encompasses notions o f geography as wel l as p r oduct use , qual ity , 

and descript i on . The geogr aphi c marke t extends t o t he a r ea of 

eff ective competition . whe r e buyers can turn f or a l ternati ve 

sources of suppl y . The product ma r ket incl udes t he pool o f goods 

o r servi ces that enjoy reasonable interchangeabi lity of use and 

c r oss - e l asticity o f demand . " Tanaka v . Uni v . o f S . Cal., 252 F. 3d 

1 059 , 1063 (9 t h Ci r . 2001) (citation and int ernal quo t a t ion marks 

omitted) . 

As discussed in t he f indings o f f act, Plaint i f fs produced 

sufficient evidence on summary judgment to establish t he existence 

of a re l evant mar ket comprising national markets for Plaint i f fs ' 

l abor in t h e f orm of athleti c services in men ' s and women ' s 

Divis i on I basketball and FBS f oot bal l, wherei n each class member 

part ici pates in h i s o r her sport- specific ma r ket . In these 

markets , t h e class member s sell their athlet ic ser v i ces to the 

school s t hat parti c i pate i n Div i sion I basketbal l and FBS f ootball 

i n exchange f o r grant s - in- a i d and o t her compensation and benefit s 

permi tted by NCAA rules on top o f grant s - i n - aid . Because of t he 

absence of any v i able substitutes for Div i sion I basketbal l and 

FBS footba l l , Defendants hol d monopsony power i n all of t hese 
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1 markets and exerci se that power to cap art i ficially the 

2 compensat ion off ered to r ecruits . Thi s is reflected in the high 

3 degree of concentrati on found in t he relevant market . Class 

4 members cannot obtain the same combi na t ion of a college educati on, 

5 high-level television exposure , and opportunities to enter 

6 p r ofess i onal spor ts other than from Di vision I school s . See 

7 O' Bannon I , 7 F . Supp . 3d at 965 - 68, 991 - 93 (finding relevant 

8 market wherei n Divis i on I basketball and FBS f oot bal l schools 

9 compete t o r ecr uit e l ite f oot bal l and basket bal l p l ayer s) ; 

10 O' Bannon I I , 802 F. 3d a t 1 056- 57 , 1070 (aff i r ming re l evant mar ket 

ro 11 f ound in O'Bannon I on t he ground that the NCAA did not "take ·s 
~@ 12 i ssue with the way that the district court defined" the r elevant 
o ro 
u u 
..,.. ,- 13 market) . 
CJ 0 
·c b 
~ E 14 During summary j udgment proceedings , Defendants did not 
Q .~ 
i ~ 15 request t hat t he Court adopt an alter nat i ve mar ket definition , o r 
.;: t 
: i§ 16 poi nt to any admissible evidence t o create a genuine issue o f 

Q,j 0 

] ~ 17 materia l o f f act with respect to marke t def ini t i on . Al t hough 
~-5 

b 18 Def endant s argued later that this Court should have consider ed o r 
r.i.. 

19 adopted a mu lti - s i ded ma r ket def i ni t ion , the Court r ejected t hese 

20 a r guments on t he ground that they wer e unt i mel y , and on the g r ound 

21 that the only evidence t o suppor t the belated multi- sided marke t 

22 def ini t i on was i nadmi ssibl e in any event . See gener ally Order 

23 Reaffirming Excl usion of Cert a i n Expert Test i mony by Dr. Elz i nga , 

24 Docket No . 1018 . 

25 V . Ru l e of Reason : Ant icompet itive Effects 

26 The r equis i te showing of signi f icant ant i competitive eff ect s 

27 cal ls for evi dence that "the act i vi t y is the t ype t ha t restrains 

28 t r ade and that the r estrai nt is l ikely to be of signi ficant 
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1 magnitude . " Bhan v . NME Hosp s ., Inc . , 929 F . 2d 1 40 4, 1413 (9th 

2 Ci r . 1 991) . Thi s can be done by showi ng t hat " the def endant p l ays 

3 enough o f a role " in t he re l evant mar ket " to impair competition 

4 s i gnifi cantly," or by showi ng t ha t t he chal lenged restra i n t "has 

5 actual ly produced s i gnificant anti- competitive e f fects ," such as 

6 by restricti ng output or fi xing a pri ce . I d . ; Board of Re gents , 

7 468 U. S . at 109 (" [W]hen t here i s an agr eement not to compete i n 

8 terms o f pri ce o r output, ' no elaborate indus try anal ysis is 

9 required to demonstrate t h e ant i competit i ve c haract er o f such an 

10 agreement . '" ) (c i tati on omi t t ed) . 

ro 11 Because De f endants have near complete dominance of , and ·s 
t ~ . = :.-= 12 exerci se monopsony power i n , t h e re l evant ma r ket , and because it 
o ro 
u u 
_ ,_ 13 i s undi sputed t hat t h e chal l enged r estrai nts suppr ess competi t i on 
CJ 0 
·c b 
~E 14 and f i x t he price of student- a t h l etes ' ser vices , the Cour t has 
Q .~ 
i~ 15 f ound t hat t he anticompeti t i ve e ffects o f the c hal l enged rules a r e 
.;: t 
: i§ 16 sever e . On summary j udgment , the Court f ound no genuine i ssue of 

Q,j 0 

] ~ 17 materia l fact t hat t h e chal l enged r ules cause s i gni f i cant 
~ -5 

b 18 anticompeti t i ve e ffects i n the r elevant marke t . Plai ntiff s 
r.i.. 

19 p r oduced suff ici ent evi dence on summary judgment and at trial to 

20 show that the c h a l lenged rul es amount t o over t ho rizontal price-

21 fi xing among compet itors , because they essential ly e l iminat e price 

22 competi tion as to one key aspect of t he recruitment o f student-

23 athletes i n Divi s i on I baske t bal l and FBS f oot ball , namely the 

24 p rice o f t h e servi ces o f student- athlet es . See Boar d o f Regents , 

25 468 U. S . at 100 (noting that hori zontal price- f i x i ng agreements 

26 have a " h i gh" probabi l ity o f r esulting i n anticompetitive eff ect s 

27 and are "ordi narily condemned as a mat t er o f l aw" under an i llegal 

28 per se approach) . 
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1 Th i s evi dence a l so establi s hed t hat t he challenged r ules ha rm 

2 class member s , because t he rules deprive t hem o f compensation they 

3 would r ecei ve in the absence o f the r estrai nts . See O' Bannon I I , 

4 802 F . 3d at 1 071 (holdi ng t hat NCAA compensation r ules have 

5 anticompeti t i ve e ffects because they " ext inguish" one form o f 

6 competition among schools seeki ng to l and recruits and depr i ve 

7 student- ath let es o f compensat ion t hey would r eceive absent t h e 

8 ru l es) (citation and int ernal quo t ation marks omitted) . 

9 VI . Ru l e of Reason : Asserted Jus t i f ications f or the Chal l enged 
Restraint s 

ro 11 Because Plaint i f fs have establi s hed t hat t he challenged r ules ·s 
~@ 12 restrain competi t i on and h ave sever e ant i competitive eff ect s , the 
o ro 
u u 
..,.. ,- 13 burden shif ts to Defendants t o s how t hat t he challenged price-
CJ 0 
·c b 
~ "fl 14 f ixing conduct "brings about some procompeti ti ve e f fect in order 
Q .~ 
i~ 15 to justify it under the antitrust laws ." O'Bannon I I, 802 F. 3d a t 
.;: t 
: f:! 16 1 073 (emphas i s omitted) . 

Q,j 0 

] ~ 17 The only two assert ed procompetitive j usti f icati ons f o r t he 
~-5 

b 18 challenged r ules that sur vived summar y judgment41 are (1) that the 
r.i.. 

19 challenged r ules promote ama t eurism, which in turn enhances 

20 consumer demand for Divis i on I basketball and FBS f oot bal l; and 

21 (2) t hat t h e chal l enged r ules p r omote integration of student-

22 athletes wi t h t h e i r academic communi t i es , which in turn i mproves 

23 

24 

25 

26 

27 

28 

41 Th e Cour t wi l l not cons i der arguments relat i ng to 
p r ocompet itive j us t i f icati ons that i t re j ect ed on summary 
j udgment . See Summary Judgment Order at 23 n . 7 , Docket No . 804 ; 
see a l so O'Bannon II 802 F . 3d at 1072 (af f i rming the district 
court ' s re j ect ion of competitive bal ance and i ncreased output 
p r ocompet itive j us t i f icati ons because t he NCAA "off ered no 
meaningf ul argument that those f i ndi ngs were clearly e r roneous") . 
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1 the qual ity o f the col l ege education that s t udent-ath let es r eceive 

2 f or t h e i r ath leti c ser vices . 

3 A . Consumer Demand for Amat eurism 

4 Def endant s f i rs t cont end t ha t t he chal lenged ru l es are 

5 p r ocompet iti ve because t hey p r omot e t he p rinci p l e of amateurism, 

6 wh i ch enhances consumer demand . De f endants argue t ha t consumers 

7 val ue a mateurism, and that consume r demand f or Divi s i on I 

8 basketball and FBS footba l l would deterior a t e if s t udent-a thletes 

9 received mo r e compensation . To support their contentions , 

10 Def endant s r ely on t h e expert opi nions o f Dr . El zinga and Dr. 

~ 11 I saacson, and lay t esti mony by various NCAA, conf erence , and ·s 
~@ 12 school admi n i strator s regar ding the prefer ences of v i ewer s o f 
O C'3 
u u t: 'o 13 col lege spor ts . 
·c b 
~E 14 As a thresh o l d mat t er , it is i mportant to recognize that the 
Q .~ 
i~ 15 challenged l i mits on compensati on cannot be deemed procompeti t i ve 
.;: t 
: i§ 16 simply because they p r omote o r are consistent with a mateurism. To 

Q,j 0 

] ~ 17 be p r ocompeti t i ve , t h e chal l enged r ules mus t h ave some 
~-5 

b 18 p r ocompet itive eff ect on the r elevant marke t . 
r.i.. 

19 Although t h e i r t heor y i s t ha t t he chal lenged ru l es promote 

20 ama t eurism, Defendants did not o ffer an aff i rmative def i nition of 

21 ama t eurism . Wh i le Defendants place great emphasis on t h e 

22 Princi p l e of Amateuri s m, wh i ch is described in the Di vision I 

23 consti tut ion , the p r inciple does no t ment ion o r addr ess 

24 compensat ion ; no r does it prohibit o r even discour age 

25 compensat ion . Accor dingly, no l i nk appear s between this princi ple 

26 and t h e chal l enged compensation l imi ts . 

27 Def endant s argue that amateurism can be def ined based on what 

28 i t is not, namel y , a mateurism i s not " pay f o r p l ay ." But the 
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1 concept of "pay for play" does no t he l p def ine ama t eurism because 

2 thi s term i tself i s undef i ned . 

3 Def endant s have no t poi nted t o any NCAA byl aws that def i ne 

4 ama t eurism, pay for play, or pay . In t he bylaws , "pay" is def i ned 

5 onl y i ndi r ectly, by way o f a l i st o f f o rms of compensati on t hat 

6 the NCAA permits and does no t permit . A r eading o f these bylaws 

7 discloses no principl ed, a r ticulable diff erence bet ween amateurism 

8 and not amateuri s m, o r "pay f or play" and not "pay for play . " The 

9 onl y thi ng t hat can be inf erred i s that compensat ion constitutes 

10 " pay f or p l ay" o r "pay" i f the NCAA has decided t o forbid it , and 

ro 11 compensat ion is no t " pay f or p l ay" o r "pay" i f the NCAA has ·s 
t: c.8 . . . = :.-= 12 decided t o permi t it . 
o ro 
u u 
_ ,_ 13 The NCAA permits grants- in- aid up to the cost o f a t tendance . 
CJ 0 
·c b 
~ E 14 I n addition , student- athletes can r eceive cash or cash- equivalent 
Q .~ 
i ~ 15 compensat ion t hat exceeds t he cost of attendance by thousands o f 
.;: t :f:! 16 dol lars . The NCAA permits school s and conf e r ences to pay student­
Q,j 0 

] ~ 17 athletes awards for their performance in t heir sport , wh ich can be 
~-5 

b 18 pai d i n cash- equivalent Vi sa car ds ; student- a t h l etes who reach 
r.i.. 

19 h igh l evels o f competition can r ecei ve up to $5 , 600 i n such awards 

20 i n a school year . Because these awar ds a r e di r ectly corr elat ed 

21 with athletic perfo rmance , they appear, on t heir face , to be "pay 

22 f or p l ay," and thus , incons i stent wi t h amateurism as De f endants 

23 and t h e i r witnesses describe t hat term. Yet, t hey are al l owed . 

24 Also permiss i ble are SAF payments in the t housands o f dol l ars f or 

25 varying purposes , including f or $50 , 000 p r emiums fo r loss - o f - value 

26 i nsur ance against f uture l oss of p r ofess i onal wages . 

27 The NCAA permits school s to p r ovi de per diem payments to 

28 student- athlet es f o r un- i t emized expenses . I t also per mits 
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1 school s t o pay f or fami ly member s ' t r avel expenses to attend 

2 cert a i n events ; separately , t he NCAA and t he Col lege Football 

3 Playof f committee have paid t housands of dollar s for f amily 

4 me mbers t o travel t o t he Final Four, as wel l as t he basketball and 

5 FBS c h ampionships . The NCAA allows out side organizations t o 

6 p r ovi de payments to cert a i n student- athletes f or thei r 

7 perf ormance ; in t he case of student- athletes who do well i n t he 

8 Olympi cs or i n i nter national competi t i ons , t he payment s t hat can 

9 be p r ovi ded under curr ent NCAA r ules are unl i mi ted . 

10 Some of t he compensation and benef i t s above the cost of 

ro 11 attendance t hat t he NCAA currentl y permits a r e related t o ·s 
t: c.8 . . . = :.-= 12 educati on . Fo r example , the NCAA permits school s to p r ovi de 
o ro 
u u 
_ ,_ 13 student- athlet es with f undi ng f or post- eli gibility graduate school 
CJ 0 
·c b 
~E 14 at any i nst i tut i on, although thi s is capped a t $10 , 000 per 
Q .~ ~o . 
~ ~ 15 student , two students per school , per year . These are t he Seni or 
.;: t 
: i§ 16 Scholar Awar ds . I t also permit s schools to pay, with SAF f unds , 

Q,j 0 

] ~ 17 f or educati on- r elat ed items and expenses , such as l apt ops and pre-
~ -5 

b 18 el i gibility tutoring, that are no t cover ed by t he cost of 
r.i.. 

19 attendance . 

20 An indi vidual s t udent-a t hlete could r eceive all of t he 

21 aforement ioned f orms o f compensation , in combi na t ion , wi t hout 

22 l osing his or her status as an amateur or eligi bility to play i n 

23 Di vis i on I spor ts . When combined, t h i s compensation can total 

24 thousands and even tens o f thousands o f do l lars above a ful l cost-

25 of- attendance grant - in- a i d . Aga i n , t he Court does no t mean t o 

26 i mply t hat t hese payment s s houl d not be made . The point i s t ha t 

27 student- athlet es ' recei pt o f t hi s compensation i n excess o f t he 

28 cost of attendance , some of whi c h i s related t o education and some 
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1 of whi c h is not , has no t led to a r eduction in consume r demand f or 

2 col lege spor ts as a dis t inct product , wh i c h continues apace . 

3 Def endant s ' only economics exper t on consume r demand, Dr . 

4 Elzinga , d i d not even a t tempt to exami ne whether a r elat ionship 

5 exi sts between compensat ion and consume r demand . He opi nes that 

6 thi s analysis is not poss i b l e because amateur ism has always 

7 exi sted and the NCAA has always enfor ced it ; he also opines t ha t 

8 any such anal ys i s would be unnecessar y in any event because 

9 ama t eurism is not about whether s t udent-athlet es r eceive speci f ic 

10 dol lar amounts i n compensati on , but is instead about whethe r t hey 

11 a r e paid to play , wh i c h is a concept that he does not def i ne . Dr . 

12 Elzinga ' s opi nions and assumpti ons a r e contrary t o t he record, 

13 whi ch s hows that the NCAA has not a l ways enf orced ama t eurism 

14 ru l es ; that amateurism, and amount s o f permissible student- a t h l ete 

15 compensat ion , have c h anged materiall y over t i me ; and that the 

16 amounts of compensati on t hat student- a t hletes r eceive are very 

17 rel evant to the de t ermi na t ion of whethe r a student- athl ete i s an 

18 NCAA ama t eur o r not, because the NCAA' s limits on cert ain f orms o f 

19 compensat ion a r e set based on specif ic dol l a r amounts for that 

20 very purpose . Accor dingly, t he Court f ound Dr . Elzinga ' s opini ons 

21 to be unconvi nci ng . 

22 Def endant s at t empted to establi s h a connection between 

23 student- athlet e compensati on and consumer demand by way o f t h e 

24 opi nions o f their survey exper t , Dr . I saacson . His opinions , 

25 h owever, do not est abl i sh or sugges t that a r elat ionship exists 

26 between t he chal lenged rul es and consumer demand . 

27 The onl y economic anal ys i s in t he recor d that addresses the 

28 i mpact o f changes t o student- a t h l ete compensat ion on consumer 
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1 demand , t hat of Dr . Rascher, s h ows that recent i ncreases i n 

2 student- athlet e compensati on, re l ated and unr elat ed to education , 

3 h ave not decreased consumer demand . Dr . Rascher concluded, i n 

4 f act, t hat r evenues , wh ich are an indi cat or o f demand, at the 

5 NCAA, confer ence , and school levels have incr eased s i nce 2015 , 

6 when class member s ' permiss i ble compensat ion increased 

7 signif icantly as a r esult o f t h e change to t he grant- in- a i d limit 

8 that year and t h e expansion o r creation of other benef its t hat 

9 school s can provide on t op o f a f ul l grant- in- a i d . Accor dingly, 

10 Dr . Rascher ' s f i ndings suggest t hat additional i ncreases i n 

ro 11 compensat ion would not reduce consumer demand . ·s 
t: c.8 . . = :.-= 12 Dr . Rascher ' s conclusions are corroborated by other evidence , 
o ro 
u u 
_ ,_ 13 i ncluding the opinions of Plaintiffs ' survey exper t , Dr . Por et , 
CJ 0 
·c b 
~ E 14 and some testimony from defense witnesses . 
Q .~ 
i~ 15 Dr . Po r e t specif icall y t ested whe t her p r ovi ding certain forms 
.;: t :f:! 16 of additional compensation to student- athlet es would aff ect f utur e 
Q,j 0 

] ~ 17 viewersh ip or attendance of basket bal l and f ootball . He concluded 
~-5 

b 18 that viewersh ip and attendance would not be nega t ivel y impact ed i f 
r.i.. 

19 the scenarios he tested wer e i mp l emented individual ly . 

20 I f limits on student- athlete compensation wer e necessar y to 

21 ma i ntain consumer demand, one would expect t o see i ncreases i n 

22 compensat ion leadi ng to decreases in consume r demand . The 

23 evi dence described above shows t hat ac t ual incr eases in 

24 compensat ion have not decreased demand, and it suggest s t hat 

25 f utur e i ncreases i n compensat ion likewise woul d not do so . 

26 The c h a l lenged compensat ion limits do not appear to be set by 

27 the NCAA based on cons i derations of consumer demand . Th e NCAA' s 

28 Ru l e 30(b) (6) wi tness , Kevin Lennon , tes t i f ied that he does not 
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1 recal l any i nstance in his mo r e than thirty years wi th t he 

2 o r gani za t ion in which a s t udy on consumer demand was cons i dered by 

3 the NCAA member shi p when making rules about compensation . 

4 Def endant s r ely on lay wi t ness testimony to try t o est abl i sh 

5 a connect ion between t he challenged compensati on r ules and 

6 consumer demand . Most of t h is testimony i s predicated on personal 

7 opi nion and conversati ons with unidentif i ed fans o f coll ege sports 

8 wi th whom wi tnesses have spoken . Some o f these wi t nesses 

9 test i fi ed that the c h a l lenged rul es prevent conf e r ences from 

10 setting dif ferent ru l es on s t udent-athlet e compensati on based on 

ro 11 their d iffe r ent values and resources ; t hese wi tnesses posited that ·s 
t: c.8 . . . = :.-= 12 changi ng t h e chal l enged r ules could negat i vely i mpact t h e consumer 
o ro 
u u 
..,.. ,- 13 appeal o f national tournament s and r i valri es , or coul d resul t i n 
CJ 0 
·c b 
~E 14 conf erence r eali gnment , all of which could negatively a f fect 
Q .~ 
i ~ 15 consumer demand for col lege spor ts . But t h is testimony i s 
.;: t 
: i§ 16 unsupport ed by the wei ght o f t h e evi dence , wh i c h s h ows that 

Q,j 0 

] ~ 17 s i gnifi cant variance a l ready exi s t s among conf erences i n terms of 
~ -5 

b 18 student- athlet e compensation schemes , resources , and performance , 
r.i.. 

19 and t hat conf e r ence real i gnment has been frequent . None o f thi s 

20 has nega t ivel y aff ected consumer demand o r revenues . 

21 Some wi tnesses test i fi ed that consumers en j oy college sport s 

22 because of t he d ifference bet ween col l ege sports and p r ofess i onal 

23 sports . Much o f thi s diff erence is based on t he fact that 

24 student- athlet es are students playi ng f or their school . But t h is 

25 does not i n itsel f establi s h any connecti on between consume r 

26 demand and t he challenged r ules . Indeed, s t udent - ath let es woul d 

27 rema i n s t udent s even if t h e i r compensation were no t l imited by t he 

28 challenged r ules . See O' Bannon I I , 802 F . 3d at 1073 (concludi ng 
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1 that the opportunity to ear n a h i gher educat ion "woul d sti ll be 

2 availabl e to student- athletes if t hey were paid some compensati on 

3 i n addition to their athleti c scholar ships . Nothing in t he 

4 plaintiff s ' prayer fo r compensati on would ma ke s t udent-athlet es 

5 someth ing othe r t han students and t hereby i mpair t h e i r ab i lity t o 

6 become s t udent-athlet es") . 

7 Othe r d i sti nc t ions between coll ege and prof essional sports 

8 a r e t h e amount s and types o f compensation players receive . The 

9 dis t inction , curr entl y , cannot be based on student- athl etes 

10 receiving no compensati on or benef its above t h e cost of at t endance 

ro 11 and prof essional s recei ving large cash salaries , somet imes i n the ·s 
~@ 12 mi l lions o f dol l ars . This i s because student- athletes already 
o ro 
u u 
_ ,_ 13 receive moderate amounts i n compensati on and benefi ts on top o f a 
CJ 0 
·c b 
~ E 14 g r ant- in- a i d without a ffecti ng t he dis t inction between col lege and 
Q .~ 
i ~ 15 p r o f ess i onal spor ts . I ns t ead, t he Court found that a distincti on 
.;: t :f:! 16 between col lege and p r o f ess i onal spor ts a rises f rom the fact t hat 
Q,j 0 

] ~ 17 student- athlet es do not r eceive unlimited cash payment s , 
~-5 

b 18 especi a l ly t hose unr elat ed to educat ion , l i ke t hose seen i n 
r.i.. 

19 p r o f ess i onal spor ts l eagues . 

20 Accor dingly , t he Court f ound that , when compared with havi ng 

21 no limits on compensati on , some o f the c h a l lenged compensat ion 

22 ru l es may h ave an eff ect on p r eservi ng consumer demand f or col l ege 

23 sports as dis t inct from prof essional sports to the ext ent t hat 

24 they p r event un l i mited cash payments unr elat ed to educat ion such 

25 as t hose seen in prof essional sports l eagues . As wi l l be 

26 discussed i n more detai l i n t he next section , however , not all o f 

27 the c h a l lenged rul es in thei r current f orm a r e necessar y to 

28 ach ieve t h i s p r ocompetitive eff ect, and t here is a less 
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1 restrictive alter nat i ve to the set of curr ent c hallenged 

2 compensat ion restricti ons . 

3 The c h a l lenged compensat ion l imits can be divi ded i nto t hree 

4 categories : (1) t he l imit on the g r ant- i n - aid at not less t han t he 

5 cost of attendance ; (2) compensation and benefi ts unrelated t o 

6 educati on pai d on t op o f a grant- in- a i d ; (3) compensat ion and 

7 benefi ts r elat ed to educati on p r ovided on top o f a grant - i n - a i d . 

8 The Court f ound t hat t he challenged l i mi t s in t he fi rst and 

9 second categori es a r e procompetitive relati ve to havi ng no l imit s , 

10 to t he extent t hat t hey help mai n t a i n consumer demand fo r col lege 

11 sports as a dist i nct product by preventing unl imited cash payments 

12 unrelated to educat ion . 

13 As f or the l i mi t s in t he t h i rd cat egory, only some have been 

14 h ave been shown to be procompeti tive , namel y l imits on academi c or 

15 g r aduat i on awar ds and i ncentives t hat a r e provi ded i n cash or 

16 cash- equivalents . These could become a vehicle f or unlimited 

17 payments . The Court found that l imits or prohi bitions on most 

18 othe r benef i ts rel ated t o educati on t hat can be p r ovi ded on t op o f 

19 a grant- in- a i d , such as those t ha t l imit tut ori ng , graduate school 

20 tuition , and pai d int ernshi ps , have no t been shown to have an 

21 eff ect on enhanci ng consumer demand for col lege spor ts as a 

22 d i s tinct product , because t hese l imits are no t necessar y to 

23 p r event unlimited cash compensati on unrel ated to educati on . 

24 Educat i onal benefit s l i mi ted or prohi bited by t hese rules a r e 

25 d i s tinct from prof essi onal - l evel compensati on because they have a 

26 connecti on to educati on, a r e pai d to s t udent s , their value i s 

27 i nhe r ently l i mi ted to their ac t ual cost, and t hey can be provi ded 

28 i n ki nd, not in cash . De f endants have o f fered no cogent 
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ro ·s 
t: c.8 = :.:: o ro 
u u 
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1 expla nation f o r wh y limi t s or p r ohibi tions on these education-

2 rel ated benef its are necessary to preser ve consumer demand . Some 

3 evi dence i nstead suggest s t hat t he challenged l i mits on educati on-

4 rel ated compensati on are a r bitrary . 42 Accor d i ngly, because no 

5 p r ocompet iti ve j us t i fi cati on fo r l imiting these educat ion- related 

6 benefi ts has been shown, limits on these benefi ts cannot be 

7 i ncluded i n a less r estricti ve a lternat ive . 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B . I ntegration 

Def endant s contend that the chal l enged r ules have a 

procompetiti ve e f fect because t hey promote the i n t egr a tion o f 

student- a t h l etes i n t o t he i r academic communities . De f endant s 

posit that thi s i ntegration i mproves t he col lege education t hat 

student- a t h l etes r ecei ve fo r t heir athl eti c servi ces . 

For t hi s proffered justifi cat ion t o be v i able , Defendants 

woul d h ave to establi sh (1) that the c ha l lenged rul es promot e 

i ntegr at i on , and (2) t ha t integration has a p r ocompetitive eff ect 

i n the r elevant market . As detai l ed i n the fi ndi ngs o f f act, 

Defendants d i d not meet t heir bur den to show that the c hal l enged 

r ules h ave an eff ect on p r omoting int egrat ion . Tha t alone 

defeats i ntegrati on as a procompetiti ve justifi cation . 

42 For example , when asked whethe r i ncr easing the curr ent 

limit on Seni o r Schol ar Awards from two students per school to 
five students per school would r ender t he awards i ncons i stent with 
ama t eurism, the NCAA' s Rule 30(b) (6) witness , Kevi n Lennon, 
p r ovi ded no meani ngful response o t her t han t o justify the curr ent 
limit on t h e basi s t hat t h e membership deci ded that l imi t i ng t he 
awards to two students per school constituted a reasonabl e cap . 
Tria l Tr . (Lennon) at 1551 - 53 . It could be r a i sed from two t o 
three . Lennon Ru l e 30 (b) (6) Dep . Tr . at 179 . 
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The evidence shows t hat student- a t hletes benefit in var ious 

ways from t h e col lege educati o n t hey r ecei ve , but Defendants h ave 

not shown t hat such benef its a ri se out o f t he chal l enged 

compensation l imi ts . Most o f the benef its that s t udent - ath let es 

can gai n from attending col lege are caused , instead, by the 

educati on itself and by o t her r ules and poli cies , such as those 

r elat ing t o academi c eli gibil ity requirements , tut oring , academi c 

suppo r t , living conditions , and t he scheduli ng o f athl eti c 

pract ice and events . None o f t hese ru l es and pol icies , wh i c h 

appear to be the drivi ng fo r ce beh ind the int egr a t ion t hat 

Defendants describe , a r e c h a l lenged here . Acco r dingly, student­

athl etes would stil l enJ o y t he benefi ts caused by t h e latter 

r ules and poli cies even if t he challenged compensati on l i mit s 

we r e c h anged . 

Def endant s ' exper t , Dr . Heckman , conceded that addit i o nal 

compensation c ou l d impr ove out comes f or student- a thletes , be l ying 

t h e notion that the c h a l lenged compensat ion limits , as they 

cur rently stand, are necessary to ach ieve positive student­

athl ete outcomes . Additional ly, o t her evi dence shows t hat 

student- a t h l ete ach ievement , as measur ed by g r aduat i on r ates , has 

increased s i nce 2015 , when permi ssibl e ath let ics - related 

compensation i ncreased . This also sugges t s t hat t he challenged 

compensation l imi ts are not necessar y t o i mprove student- athl ete 

academi c outcomes . This evidence a l so undermi nes Dr . Heckman' s 

opinion that s t udent - ath let es wou l d be incent ivized to spend t i me 

on a t h l etics t o the detriment o f academics if they received 

additional compensat ion . 
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Def endant s a l so r ely on testimony positing t hat additional 

compensation f o r student- a t h l etes would creat e a "wedge" between 

student- a t h l etes and non- a t h l etes , and even a mong s t udent­

athl etes if any additional compensation provided were no t 

d i stributed equal ly . The NCAA advanced the same t heory in 

O'Bannon I . See 7 F . Supp . 3d at 980- 81 . There , this Court 

found that cert a i n limited r estrict ions on s t udent-athlet e 

compensation "may help" p r event a wedge between s t udent-athlet es 

and others on campus , see id . a t 980 , and t he Ninth Ci rcuit 

a f f i rmed t hat f indi ng, although it noted t hat, on appeal, the 

NCAA focused all o f i t s a r gument s regardi ng a p r ocompetitive 

justifi cat ion on its ama t eurism t heory . O' Bannon I I , 802 F. 3d at 

1059- 60 , 1072 . 

Here , t he evi dence t hat Defendants cite i n support o f t h e i r 

"wedge" theor y is even weaker than that present ed in O' Bannon I , 

and it a l so is di r ectly contradicted by evidence that was not 

avai lable at the t i me o f O'Bannon I . Th i s shows that student-

athl ete compensation i ncreased since 2015 and thi s g r eater 

compensation , wh i c h can reach thousands or tens o f t housands of 

dol l a r s above a f u l l cost-of- at t endance grant-in- a i d , has not 

r esulted in incr eased separation between student- athlet es and 

other students . This evidence dis t inguishes the f actual r ecord 

her e r egardi ng the "wedge" t heory from t he recor d i n O' Bannon I , 

and it justi f i es a d ifferent concl us i on wi t h r espect to the 

"wedge" theor y and integrati on as a p r ocompeti t i ve j ustificati on . 

Di v i s i ons among students exi s t and are inevitable as a r esult o f 

factor s that are unrel ated to t h e chall enged r ules . Furt her , t he 

c h a l lenged rul es may c r eate or exacerbat e a wedge because they 
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1 result in some schools spendi ng money that woul d otherwise go to 

2 student- a t h l ete compensat ion on fri l ls , l i ke extravagant , 

3 athl etes - onl y f aci l iti es . 

4 Because De f endants fai l ed to show that the chal l enged r ules 

5 have an e f fect on promoting i ntegrati on, Def endant s ' i ntegration 

6 justifi cat ion f a i ls . 

7 VI I . Ru l e of Reason : Alternat ives to the Challenged Res traint s 

8 Def endant s have suf f i c i ently s h own a procompetitive e f fect o f 

9 some aspects of t he challenged compensation scheme .43 These are 

10 the cost- of-a t tendance limit on the grant-in - aid, t he limits on 

ro 11 compensat ion and benefits unrel ated to educati on, and t h e limits ·s 
~@ 12 on cash o r cash- equival ent education- re l ated awards and incenti ves 
o ro 
u u 
_ ,_ 13 f or academi c ach ievement o r g r aduat i on . The p r ocompet itive eff ect 
CJ 0 
·c b 
~E 14 of t hese caps is prevent ing unl i mited, prof essional-level cash 
Q .~ 
i ~ 15 payments , unre l ated to educat ion , t hat coul d b l ur the d i stincti on 
.;: t 
: i§ 16 between college spor ts and prof essional sports and t hereby 

Q,j 0 

] ~ 17 negat i vely a ffect consumer demand fo r Division I basketbal l and 
~-5 

b 18 FBS football. Def endant s , however , have no t shown a 
r.i.. 

19 p r ocompet itive j us t i f icati on fo r caps on educati on- r elat ed 

20 benefi ts t hat are inherentl y limited by their ac t ua l cost and that 

21 can be provided in kind, not in cash, such as r ules that l imi t 

22 scho l a r ships f or graduat e school. 

23 The bur den s hifts t o Plaintiffs to show that there are 

24 substantially l ess r estricti ve a lternat ive rul es t hat woul d 

25 

26 

27 

28 

43 Because Defendants have not shown t hat t he challenged ru l es 
can be j usti f ied on the ground t hat t hey promote integr at i on , the 
Court does no t consi der whether any proff ered l ess r estri c tive 
a l ter natives woul d promote i ntegrati on . 
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1 achieve t he same procompetitive effect as the challenged set o f 

2 ru l es . 

3 Where a restraint "is patently and inexplicably strict er than 

4 i s necessary t o accompl ish" demonstrated procompetit i ve 

5 objectives , "an ant itrust court can and should i nval i date it and 

6 order it repl aced with a l ess res t rictive alternative." O'Bannon 

7 g, 802 F . 3d at 1075 (emphasis omit t ed) . To be viabl e, a less 

8 res t r i ctive alternati ve must be "virtually as e f fect i ve" i n 

9 serving t he establ ished procompetitive effect o f the chal l enged 

10 res t raint s , and its i mplement ation mus t be achieved "without 

11 

12 

13 

14 

15 

16 

17 

18 

signif icantly increased cost." See id. at 1074 , 1076 n . 19 

(citation and internal quota t ion marks omit t ed) . In t he cont ext 

of NCAA ru l es l i miting student- athlete compensation, a court must 

aff ord the NCAA "ample lat itude" t o superint end college athleti cs, 

and may not "use ant i trust l aw to make marginal adjus t ments to 

broadl y reasonable market restrai nts . " Id . a t 1 074 - 75 (cita t ion 

and internal quota t ion marks omit t ed) . 

As discussed in the findings of f ac t , t here is a l ess 

19 res t r i ctive alternati ve to the set of chal l enged rules that mee t s 

20 these requi rements. Under these alternative rul es , the NCAA can 

21 cont inue to cap the grant- in- aid at no t less t han t he cost of 

22 attendance . The NCAA can a l so conti nue to limit compensation and 

23 benefi ts, pai d i n addition to the cost o f a t tendance , that are 

24 unrelated to educat ion . The associat i on can cont inue to l imi t 

25 academic or graduat ion awards or incent ives, provided in cash or 

26 cash- equivalent on top of a grant- in- aid, as long as t he l imit is 

27 

28 
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1 not less than the athlet ics parti cipation awards limit . 44 A lower 

2 cap is not necessary to preserve consumer demand because a t h l etics 

3 part icipati on awards , a t the current caps, have not been demand-

4 reduci ng. In fact, the NCAA considers these amoun t s cons i stent 

5 with ama t euri sm . Wh i le the NCAA could reduce the athletics 

6 part icipati on awards l i mit i n the future , it may not reduce 

7 academic or graduat ion awards or incent ives to amounts lower than 

8 the current a t h l etics part icipati on awards limit. The NCAA may 

9 i ncrease athl eti cs participat ion awards in t he f uture, but i t mus t 

10 i ncrease any limits on academic or graduati on awards and 

ro 11 i ncentives so that such l i mits are never lower than the l i mit on ·s 
~@ 12 athletics part icipati on awards . 
o ro 
uu 
. ~ 13 Def endant s have no t shown a procompetitive effect for NCAA 
CJ 0 
·c b 
~ E 14 ru l es that restrict i nherently l i mited, non- cash, educat ion­
Q .~ 
i ~ 15 re l ated benef its provided on top of a grant- in- aid . Accordingl y, 
.;: t 
oo.c. 16 such l imits are no t i ncluded in the less restrict ive al t ernat ive 
-e t:: 
Q,j 0 

] ~ 17 ru l es . The types of inherent ly l imi ted education- rel ated benef its 
~-5 

b 18 that are uncapped as part o f this a l ternati ve include those that 
r.i.. 

19 currentl y are prohibi ted or limited in some fashion by the NCAA. 

20 These are l ist ed i n the f i ndings of fact . 

21 As discussed in the f indings o f f act, t h i s alternative would 

22 be virtuall y as e f fect i ve as the chal l enged set of rules i n 

23 

24 

25 

26 

27 

28 

44 As discussed i n t he findings of fact, the athleti cs 
part icipati on awards l i mit i s t he maxi mum amount of compensat ion 
that an individual student- a t hlete could receive in an academic 
school year i n part icipati on, champi onshi p , or special achievement 
awards (combi ned) under Divi sion I Byl aw, Articl e 16 , and listed 
i n Figures 16- 1 , 16- 2, and 16- 3 of t he 2018 - 2019 Divi sion I 
Manual , J0024. 
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1 p r eservi ng t he same contribut ion t o consumer demand f o r Di visi on I 

2 basketball and FBS footba l l , as a product dis tinct from 

3 p r o f ess i onal spor ts , t hat t he current NCAA compensati on scheme 

4 ach ieves . Th is i s because this alter native expands education-

5 re l ated compensati on and benefi ts only, and it does so i n a way 

6 tha t would no t result i n un l imited cash payments , untethered to 

7 educati on , s i mi l ar to those observed i n p r o f ess i onal spor ts . 

8 Th i s alter native also woul d not requi re s i gnifi cant new costs 

9 to implement , because it el i mi nates NCAA caps on education- rela t ed 

10 benefi ts . Th is wi ll e l imi na t e t he need to expend resources on 

ro 11 compli ance and enf o r cement i n connecti on with such caps . To t he ·s 
t: c.8 = :.-= 12 extent that the NCAA, conf erences , o r sch ools c hoose t o r egulate 
o ro 
u u 
..,.. ,- 13 compensat ion in any way t hat is permissible under thi s 
CJ 0 
·c b 
~E 14 alter native , t hey could e mp l oy exis ting ru l e - making , 
Q .~ 
i~ 15 i nter p r e t at i on , and enf o r cement s tructur es t o do so . The NCAA 
.;: t 
: i§ 16 could assist conferences and schools i n tha t under taking , by 

Q,j 0 

] ~ 17 reallocating t he resources it uses to enf orce or i nterpret t h e 
~ -5 

b 18 NCAA caps that thi s alter native eliminates , or o t her wise . 
r.i.. 

19 The a l ternati ve adopted her e is consi s t ent wi t h t he teachi ngs 

20 of O' Bannon I I . As noted above , in t hat case , the Ni nth Cir cuit 

21 aff i rmed t hi s Court' s conclusion t hat t he NCAA' s compensation 

22 limits relat i ng to t h e use or licensi ng of NIL violated t he 

23 Sherman Act , and a f f irmed i ts o r de r t hat t he NCAA could no t cap 

24 compensation f or s t udent - ath let es ' NIL a t an amoun t l ower t han the 

25 cost of attendance . The c i rcuit cour t r easoned t hat (1) the 

26 evi dence i n that case did no t " suggest[ ] t hat consumers o f col l ege 

27 sports woul d become l ess i nter ested i n t h ose sports " if t h is 

28 compensation were p r ovi ded because i t "woul d be goi ng to cover 
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1 [ student- athl etes ' ] ' legit i mate cos t s ' to a t tend school;" and (2) 

2 the additional compensat ion "woul d h ave virt ual l y no impact on 

3 ama t eurism" as the NCAA def i ned the concept in that case . 

4 O' Bannon I I, 802 F. 3d a t 1074- 75 . " By the NCAA' s own s t andards , 

5 student- athlet es remain amateurs as long as any money paid to them 

6 goes to cover legiti mate educational expenses ." Id . at 1075 . The 

7 circui t cour t , h owever, vacat ed this Court ' s o r de r t hat t he NCAA 

8 could no t l i mit t he school s ' compensation i n trust to s t udent-

9 athletes fo r t heir NI L at an amount lower than $5 , 000 per year. 

10 The majority f ound t hat t h is Court e r red in a l lowing student-

ro 11 athletes to be pai d cash untethered to t h e i r education expenses , ·s 
t ~ . . = :.-= 12 even i f such payment was def e r red, because t hat alternative would 
o ro 
u u 
..,.. ,- 13 not be "virtuall y as e ffecti ve as t h e NCAA' s current amateur -
CJ 0 
·c b 
~ -c 14 stat us rule . " Id . a t 1074 . ·- ...... Q .~ 
i~ 15 The non- cash educat ion- related benef its al l owed here , like 
.;: t 
: i§ 16 the compensation approved by t h e cour t o f appeal in O' Bannon I I, 

Q,j 0 

] ~ 17 wi l l go t o cover l egi t i mate educat ion- related costs . As i n 
~-5 

b 18 O' Bannon I I, t her e is no evi dence her e suggesting that uncapping 
r.i.. 

19 non- cash educati on- r elat ed benefits would negat i vely aff ect 

20 consumers ' int erest i n Division I basketbal l and FBS f ootball . 

21 Accor ding to def ense witnesses , consume r demand f or Divi s i on I 

22 basketball and FBS footba l l as d i sti nc t from p r o f ess i onal spor ts 

23 i s d riven by consumers ' per cept ion t ha t student- athlet es are 

24 students . See Board o f Regents , 468 U. S . a t 101 - 02 (no t ing t ha t 

25 " [t]he i dentification o f thi s ' product ' [college football ] with an 

26 academic tradit i on d i f f e r entiates [ i t ] " from p r o f ess i onal spor ts) . 

27 Addit i onal educati on- r elat ed benef i t s , i f anyt h i ng, would serve to 

28 enhance student- athletes ' connection to academics . The na t ural 
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1 experi ments discussed i n the f i ndings of fact, as wel l as t he 

2 test imony of Plaint i f fs' survey expert, Dr . Poret , and some 

3 test imony by def ense witnesses , also show that i ncreasing 

4 education- rel ated compensati on and benefits woul d not reduce 

5 consumer demand for Divis i on I basketball or FBS footba l l . 

6 Def endant s and t heir witnesses agree that the types and amounts of 

7 compensat ion t hat t he NCAA current ly permits school s t o provi de to 

8 student- athlet es on top o f a grant - in- aid are consistent with wha t 

9 they descr i be as amateurism . Some of t h i s currentl y permi ss i b l e 

10 compensat ion on top of a grant- in- aid, which can reach t housands 

11 and even tens o f thousands of do l lars above the cost of 

12 attendance , i s re l ated t o educati on , and some is not . It follows 

13 that al l owi ng l i mited non- cash educati on- relat ed benefit s on top 

14 of a grant- in- a i d is no t inconsist ent wi t h what Defendants 

15 descr i be as amateurism . 

16 Nor is there evi dence here that allowi ng l i mi t ed academic 

17 awards woul d negatively a f fect consumers ' i nterest in Di v i sion I 

b 18 basketball or FBS footbal l . The NCAA wi l l be permi tted to l i mit 
r.i.. 

19 academic and graduati on awards and incent ives that are provided in 

20 cash or a cash- equivalent to a level that the record shows i s not 

21 demand- reduci ng or incons i stent with NCAA amateurism, namely the 

22 l evel at which athletics part icipati on awards, which are provided 

23 i n cash- equivalents, are capped by the NCAA . The NCAA also wi l l 

24 be permitted t o conti nue to limit grant s - in- aid at no t less t han 

25 the cost o f a t tendance and l imi t compensati on and benefi ts 

26 unrelated to educat ion . 

27 Def endant s rely heavi ly on the followi ng language from 

28 O' Bannon I I: "The Ru l e of Reason requi res that the NCAA permi t its 
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1 school s t o provi de up to the cost o f a t tendance t o t heir s t udent 

2 athletes . It does not requi re more ." Id . at 1079 . But thi s 

3 l anguage from O'Bannon II cannot be r ead to preempt ively bar any 

4 Rul e of Reason challenge to any NCAA rule that res tricts or 

5 p r ohibi ts student- athlet e compensation . Such a b r oad r eading 

6 would be i ncons i stent with the c i rcui t court' s s t a t ement elsewhe r e 

7 i n t he opi n i on that, under the Rule o f Reason , the val i d i ty of 

8 each ru l e " must be proved, not presumed . " Id . a t 1064 . 

9 Furt her, t hi s statement was made in t he cont ext of t he 

10 ma j ority ' s d i sapproval of a l lowi ng def e r red cash payment s above 

11 the cost o f a t tendance and " un t ethered to educational expenses ." 

12 I d . at 1078 . Based on t he evi dence i n t hat case , the majority 

13 h e l d that paying s t udent-athlet es any amount of cash above the 

14 cost of attendance , if unrel ated t o educati on , would "viti ate 

15 their amateur status ," id . a t 1077 , whe r eas i nc l uding additional 

16 compensat ion in a g r ant- i n - aid up to the cost o f a t tendance would 

17 not . 

18 New evi dence p r esented in t h is case s hows that payment s above 

19 the cost o f a t tendance do no t v i tiate student- athletes ' NCAA 

20 ama t eur status , even when such payments a r e made i n cash-

21 equivalents , a r e unr elat ed to educati on , and can amount to 

22 thousands and even tens o f thousands o f do l lars . The NCAA permits 

23 student- athlet es to recei ve , above the cost o f a t tendance , cash -

24 equivalent payments f or t h e i r athleti c perfo rmance d i rect l y from 

25 their schools and conferences , t he cumulati ve value o f whi ch could 

26 reach $5 , 600 in an academi c school year . Th i s evi dence was not 

27 bef o r e the Ni nth Cir cuit i n O' Bannon I I . Mo r eover, the NCAA a l so 

28 currentl y permi ts a variety of other payment s above the cost o f 
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1 attendance t hat have no tethe r to educati on, such as payments o f 

2 $50 , 000 p r emi ums f o r loss - o f - value insur ance against loss of 

3 f utur e prof essional wages , thousands o f do l lars of SAF and AEF 

4 monies that can be used i n a wi de variety o f ways , and t housands 

5 of dol lars o f travel expenses f or fami ly member s . Def ense 

6 wi tnesses h ave test i fi ed that these payments a r e not inconsistent 

7 wi th ama t eurism . The economic analyses d i scussed above s how t hat 

8 consumer demand has not been nega t ivel y aff ected . 

9 The concer n described i n O' Bannon II that, if t he l i ne of 

10 paying cash, non- education- related compensat ion were crossed, 

11 there would be "no def i ned s t oppi ng point, " id . at 1078- 79 , is 

12 i napplicabl e here . The alternati ve being adopted would r emove 

13 NCAA caps on educat ion- related benefi ts onl y . These benef its are 

14 i nhe r ently l i mited to their ac t ual val ue , such as g r aduate school 

15 tuition . Cash o r cash- equi valent academic and graduat ion awar ds 

16 and i ncent i ves would be l i mited to the NCAA- approved amount s o f 

17 athleti cs part ici pati on awards . Thus , the al t ernative ru l es being 

18 adopted here do have a stopping poi nt , and t hat stopping poi nt 

19 f a l ls with i n amateuri s m as Defendants described it i n thi s case . 

20 Under t hese l ess restricti ve r ules , t he NCAA would r e t ain t he 

21 r i ght to def i ne t hese education- related benefits and t o r egulate 

22 h ow schools provi de them to student- athletes . Fo r example , t he 

23 NCAA could r equire schools to pay t h e cost of such benefi ts 

24 d i rectly to the educati onal institut i on o r p r ovi der f rom whi ch t he 

25 student- athlet es wil l obtai n t h e benef its . In the case o f 

26 educati on- re l ated suppl ies , such as computers and sci ence 

27 equipment, t he NCAA could r equire schools to pay fo r t hese i tems 

28 
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1 directly or to rei mbur se student- athlet es f o r t hese expenses i f 

2 adequate proof of purchase i s shown . 

3 The adopt ion of t h is a lternat ive set o f ru l es a l so would not 

4 signif icantly i mpact t he NCAA' s ability t o superint end col lege 

5 sports , because only a smal l frac t ion of t he conduct t hat t he NCAA 

6 regulates would be a f fected . The NCAA wil l o t herwise r emain free 

7 to manage col lege spor ts as it wi shes . 

8 These a lternat ive rules are less restrict ive t han t he cur rent 

9 compensat ion rul es , and t herefor e less harmfu l to competi tion i n 

10 the r elevant marke t . They will result i n i ncreased competition 

11 among NCAA member s and incr eased educat ion- related compensation 

12 f or student- a t h l etes . 

13 VI I I . Balancing 

14 As discussed above , the Court has found and concluded t hat 

15 Plaintiffs have s hown a less r estricti ve a lternat ive t o t he 

16 challenged r ules . Accordingly, the Court can impose its remedy 

17 wi thout wei gh ing the ant icompeti tive e f fects of t he chal lenged 

18 restra i n t s agai nst t h e i r p r ocompet iti ve benefi ts as a final 

19 bal anci ng consi derat i on . 

20 Sever al Ni nth Circuit cases describe the balanci ng i nquiry as 

21 bei ng necessary as a f i na l consi de r at i on only if t h e cour t f i nds 

22 no v i abl e l ess restrictive alter nat i ve . For exampl e , i n County o f 

23 Tuolumne , the Ni nth Ci rcui t explained t hat whe r e " plaintiffs have 

24 f a i led to meet their burden of advanci ng v i abl e less restricti ve 

25 alter natives , " a court t hen " r each [es ] the balanci ng stage , " where 

26 i t "must balance the harms and benefi ts of t he [chal l enged 

27 restra i n t s ] to determine whe t her t hey a r e reasonabl e . " 236 F . 3d 

28 at 1160 (c i t i ng Areeda i 1507b at 397) . Si mi larly, i n Bhan , t he 
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1 c i rcui t cour t descri bed the Rule- o f - Reason inqui ry as involving 

2 f our step s , and no t ed that, af t er the thi r d s t ep in whi c h a 

3 p l aintiff mus t "try t o s h ow that any l egiti ma t e objectives can be 

4 ach ieved i n a subst ant i a lly less restricti ve manner ," " [f ] inally , 

5 t h e court mus t we i gh t he h arms and benefi ts to determine if t h e 

6 behavi or i s reasonabl e on balance ." 929 F . 2d at 1413 (ci ting 

7 Ar eeda 1 1502 at 371 - 72) . 

8 An a r gument can be made t hat bal anci ng s hould be done at an 

9 earli e r stage , and in the Ni nth Cir cuit, t he Ru l e of Reason 

10 i nquiry has been described i n varying ways . In Tan aka , t he 

11 c i rcui t cour t described i t as invol v i ng three steps but a l so no t ed 

12 t h a t a " restrai nt viol a t es the r ule o f r eason if t h e restrai nt ' s 

13 h arm to compet iti on outwei gh s i ts procompetit i ve e f fects . " 252 

14 F . 3d at 1063 . In Paladin Assocs . , Inc . v . Mon t . Power Co . , the 

15 c i rcui t cour t described the Rule of Reason inqui ry as 

16 " de t ermin[ i ng] wh e the r the ant i competitive aspect s o f t h e 

17 c hal l enged practi ce outwei gh its p r ocompetitive eff ect s ," without 

b 18 ment ioni ng any burden - shif t i ng steps . 328 F . 3d 1145 , 1156 (9th 
r.i.. 

19 Ci r . 2003) . In Am. Ad Mgmt . , Inc . v . GTE Corp . , the cour t r u l ed, 

20 "The f ac t fi nder must bal ance t h e r estrai nt and any j ustificati ons 

21 o r p r o - competit i ve e f fects o f t h e r estrai nt i n order t o de t ermine 

22 wh e the r the rest r aint i s unreasonabl e . " 92 F. 3d 781 , 791 (9 th 

23 Ci r . 1 996) (citati on , i nter nal quotat i on mark s , and emphasis 

24 omitted) . 

25 Some Supreme Cour t cases h ave described t h e Ru l e o f Reason 

26 i nquiry wi t hout mentioning a bur den- s hifting framework at a l l . 

27 See , e . g., Leegi n Cr eative Leather Pr ods ., Inc . v . PSKS , I nc ., 551 

28 U . s . 87 7, 885 (2007) (under the rul e o f reason , "the f actf inder 
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1 wei ghs all o f t h e circumstances o f a case i n decidi ng whether a 

2 restrictive practi ce s houl d be prohi b ited as i mpos i ng an 

3 unreasonabl e restraint on competition") ( c ita t ion and internal 

4 quo t ation marks omitted) . 

5 Thus , Supr eme Court and Ni nth Circui t cases have used various 

6 f ormul ations of t he Ru l e of Reason : t h ree s t eps f o l lowed by 

7 bal ancing , four steps i nc l uding balancing , bal ancing at t he second 

8 step , or eschewi ng a burden- shifting tes t with defined steps 

9 altogethe r. None of t hese cases has endor sed or r equir ed t he use 

10 of any par ticular f ormulation over any other . 

ro 11 The Court is no t per suaded by De f endant s ' cont ent ion t hat t he ·s 
t: c.8 . . . = :.-= 12 ment ion of a t hree- s t ep test by the Supr eme Court in Ohio v . 
o ro 
u u 
..,.. ,- 13 American Express Co . , 138 S . Ct . 2274 , 2284 (20 1 8) (analyzing 
CJ O -
·c b !E 14 challenged r estrai nts under t he Rule o f Reason using "a t h ree­
Q .~ 
!~ 15 step , burden- shi fting f ramewor k " ) and by t he Nint h Ci rcuit in 
.;: t 
00 ..c: 16 O' Bannon I I , 802 F. 3d a t 1 060 (r e f erring to the "third and final" 
-e t:: 
Q,j 0 

] ~ 17 step) , means t hat t he Rule o f Reason analysis can end without 
~-5 

b 18 bal ancing i f a viable l ess restricti ve a l ternati ve is not shown . 
r.i.. 

19 Neither t he Supreme Court nor the Ni nth Circui t has so hel d . I n 

20 O' Bannon I I , t he Ninth Circuit found a less r estricti ve 

21 alter native was v i abl e ; accordi ngly, balancing as a f inal 

22 considerati on was not necessar y i n that case . See 802 F . 3d at 

23 1 070 . The Supr eme Court' s rule- o f - reason analysis in American 

24 Express did not r each the balanci ng stage either, because t he 

25 plaintiff s had not sati sfied thei r burden to show t ha t t he conduct 

26 at issue had anticompetit i ve e f fects . 

27 As can be obser ved in many citati ons above , the Supr eme Court 

28 and t h e Ninth Circuit f requent l y re l y on t he t r eati ses and other 
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1 writings o f Phillip E . Areeda and He r bert Hovenkamp i n cases 

2 i nvol v i ng t h e Sh erman Act . See , e . g . , American Express , 1 38 S . 

3 Ct . at 2284 (ci t i ng Ar eeda & Hovenkamp) . These schol a r s have 

4 noted t hat a t hree- s t ep bur den- s h ifting framework and bal ancing 

5 " are hardly the same t h ing" because " the sequence of evidentiary 

6 steps , with its s h ifti ng burdens , is an attempt t o avoi d gener al 

7 bal anci ng . " See Areeda & Hovenkamp <JI 1507d . Their view i s t ha t 

8 bal anci ng i s appr opriate as a fi nal cons i derat i on where no v i able 

9 l ess restrictive alter nat i ve has been established . See i d . (" A 

10 bett er way to v i ew bal anci ng is as a l ast resor t wh en t h e 

11 

12 

13 

14 

15 

16 

17 

18 

def endant h as o f fered a procompetit i ve expl anat i on for a prima 

f acie ant icompeti tive rest r aint , but no l ess restrictive 

a l ter native has been s hown .. . The court mus t then determi ne 

whe t her t he ant i competitive eff ect s made i n t h e p rima fac i e case 

a r e suff ici ent ly o f fset by the proff ered def ense ." ) . 

I f no balanci ng were r equired at any poi nt in t he analysi s , 

an egregious restrai nt with a minor procompeti t i ve e ffect woul d 

h ave to be a l lowed to conti nue , me r e l y because a qual ifyi ng less 

19 restrictive alter nat i ve was not shown . In t his case , however , t he 

20 Court has f ound a v i ab l e less restrictive alter native and wil l 

21 enter i ts i n j unct i on accordi ngl y . 

22 I X. Summary of Li ability Det ermi nations 

23 For t h e reasons set f ort h above , t he Court fi nds and 

24 concl udes that the c h a l lenged ru l es , i n their curr ent fo rm, 

25 unreasonabl y restrai n trade in v i o l at i on o f Section 1 o f the 

26 Sherman Act . Th e challenged r u l es consti tut e hori zont a l pri ce-

27 fi xing agr eements enacted and enf o r ced wi t h monopsony power . Th i s 

28 essenti al l y eliminates p r ice competit i on as to one key aspect o f 
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1 the r ecruitment o f student- a t hletes in Divi sion I basket ball and 

2 FBS footba l l , namely t he l abor t hat goes int o t hese sports . As 

3 such , t he challenged r ules ha rm s t udent - ath let es by depriving them 

4 of compensati on t hey otherwi se would receive f or t h e i r ath leti c 

5 services . 

6 Def endant s failed t o s how t hat t he challenged r ules have an 

7 eff ect on p r omoti ng i ntegration o f student- athlet es and t he i r 

8 academic communi t i es . Wh i le Defendants have shown t hat l i miting 

9 student- ath let e compensation has some eff ect in p r eserving 

10 consumer demand for Di vis i on I basketball and FBS f oot bal l as 

11 compared wi t h no l imit , Plai ntiff s have shown t hat no t al l o f the 

12 challenged r ules are necessary to achi eve this e f fect and t hat a 

13 l ess restrictive alter native set of r ules would be v i rtual ly as 

14 eff ecti ve as t he set o f c h a l lenged ru l es , with out requiri ng 

15 s i gnifi cant costs t o implement . The l ess res trictive alternati ve 

16 would r emove l imitati ons on most educat ion- related benefi ts 

17 p r ovi ded on top o f a grant- i n - a i d , wh i le a l lowi ng t he NCAA to 

18 limit cash or cash - equi valent awards or incentives for academi c 

19 ach ievement or g r aduat i on to the same ext ent it l i mi ts ath letics 

20 awards . Li mits on compensation and benefi ts t ha t a r e not related 

21 to educat ion and a limit on t he grant- in- a i d at no t l ess than the 

22 cost of attendance woul d rema i n . 

Remedy 23 X . 

24 The Sherman Act grant s t he power t o d i stri c t courts to 

25 " prevent and restrai n viol ations" o f Section 1 . 15 U. S . C . § 4 . 

26 I n accordance wi t h t h e v i ab l e l ess restrictive alter nat i ve 

27 d i scussed above , the NCAA may continue to l imit t he grant- in- a i d 

28 at not l ess than the cost o f attendance , and t o l i mi t compensation 
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1 and benefits t hat are unrela t ed to educat ion provided on top o f a 

2 grant- in- a i d . The NCAA may also limit academic or graduation 

3 awards or i ncentives, provided in cash or cash- equivalent , as l ong 

4 as t he l imi t imposed by the NCAA is no t l ess t han t he a t h l etics 

5 part icipati on awards l i mit . 

6 Current NCAA limits on other education- related benefits that 

7 can be provided on top of a grant- in- aid are invalidat ed . The 

8 NCAA may not limit these benefi ts in the fu t ure . 

9 Each conference wi ll continue t o be able to limit any 

10 compensat ion or benef its, includi ng t he education- rel ated benef its 

~ 11 that the NCAA wi l l not be permi tted to cap , as l ong as it does so ·s 
~@ 12 i ndependently from other conferences . Schools will remain free to 
O C'3 

~2 13 set l i mits on thei r own o f fers to student- a t hletes . 
CJ 0 
·c b 
~ E 14 The NCAA wi l l retain t he right to def i ne, i n an exercise of 
Q .~ 
i ~ 15 discreti on and good f a ith , education- related benefits and t o 
.;: t :f:! 16 regulate how schools provi de them to s t udent-athlet es. The NCAA 
Q,j 0 

] ~ 17 may a l so ass i st conferences and school s in enforcing any 
~-5 

b 18 conference rules l imiti ng educati onal benef its . 
r.i.. 

19 The Court wi l l herewi t h issue an injunction, whi ch wi l l take 

20 eff ect i n ninety days but wi ll be s t ayed pending the issuance of a 

21 mandate if a notice of appeal i s t imel y f i l ed . The Court wi l l 

22 retain juri sdiction over the enforcement and amendment of t he 

23 i njunct i on . 

24 I I 

25 

26 

27 

28 
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1 CONCLUSION 

2 There is a great disparity between t he extraordi nary revenue 

3 that Def endant s garner from Division I basketbal l and FBS 

4 f oo t bal l, and t h e modes t benefi ts t hat c l ass members recei ve in 

5 exchange fo r t heir par tici pat ion in t hese sports r elat ive t o t he 

6 val ue o f t h e i r ath letic ser vices and the contributi ons they make . 

7 Class member s contribute their e l ite talent and t i me , t h ey l i mit 

8 their educati onal options , and t hey risk t heir l ong- term health to 

9 c r eate enormous f i nanci al value f o r Def endants . 

10 Restricting non- cash educati on- r elat ed benef i t s and academic 

ro 11 awards that can be provided on top of a g r ant- in- aid has not been ·s 
~@ 12 p r oven to be necessary t o preser ving consume r demand f or Divi s i on 
o ro 
u u 
_ ,_ 13 I basketbal l and FBS footba l l as a p r oduct dist i nc t f rom 
CJ 0 
·c b 
~ E 14 p r o f ess i onal spor ts . Allowi ng each confer ence and its member 
Q .~ 
i~ 15 school s t o provi de additional education- re l ated benef its without 
.;: t :f:! 16 NCAA caps and proh ibi t i ons , as well as academic awar ds , wi l l help 
Q,j 0 

] ~ 17 amelior a t e t heir ant i competitive eff ect s and may provide some o f 
~-5 

b 18 the compensation s t udent-ath let es woul d have received absent 
r.i.. 

19 Def endant s ' agr eement to restrain trade . 

20 The c l erk shall ent er j udgment in favor of t he Plai ntiff 

21 class . Plaint i f fs s h a l l recover t heir costs f r om De f endant s . The 

22 part ies shal l not f i l e any post- trial mo t ions based on a r guments 

23 that h ave already been made . 

24 I T IS SO ORDERED. 

25 

26 

27 

28 

Dated : Ma r ch 8 , 2019 
Claudia Wilken 
United St a t es District Judge 
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