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1 alter native that the p l aintiffs proposed and that thi s Court 

2 adopted . 

3 I n t h i s case , by contr ast , Plai ntiff s seek re l ief from p rice-

4 f ixing conduct by t he NCAA, Conference Defendants , and othe r NCAA 

5 members t hat p r events them f rom receiving compensation and 

6 benefi ts from t h e i r school s in excess of certain l i mits in 

7 exchange fo r t heir athl eti c servi ces . Th e conduct at issue here 

8 i s not connect ed to NIL rights . The rules chal l enged in this 

9 case , in addition t o t he limit on a grant-in - aid, include t hose 

10 that l i mit other compensation and benef its t hat student- athl etes 

ro 11 can r eceive on top o f a ful l cost- of-a t tendance g r ant- i n - aid . See ·s 
t ~ . . = :.-= 12 Pls .' Openi ng Statement a t 1 3- 15 and Appendices A- C, Docket No . 
o ro 
u u 
_ ,_ 13 868 - 3 , f o r a list of t he challenged r ules . They incl ude those 
CJ 0 
·c b 
~ E 14 that l i mit compensati on and benef its related t o educat ion , such as 
Q .~ 
i~ 15 scholar ships f or under graduat e or graduate study at o t her 
.;: t 
: i§ 16 i ns t itutions . They also i nclude ru l es t hat limit compensat ion and 

Q,j 0 

] ~ 17 benefi ts inci dental to athlet ics parti cipation but are unre l ated 
~-5 

b 18 to educat ion , such as performance awards and travel expenses for 
r.i.. 

19 student- athlet es ' f ami l y members . These r ules wer e not c hallenged 

20 i n O' Bannon . Accordi ngly, neither these r ules nor t he 

21 compensat ion and benefits t hat can be p r ovi ded pur suant to them 

22 were comp r ehens i vely addr essed in t hat case . 

23 Some of t he rules chal l enged in this case did no t exi st or 

24 have materia l ly c hanged s i nce the O'Bannon trial, t hose r elat ing 

25 to rei mbur sement f o r travel expenses f o r family members , s t udent-

26 athletes bor rowi ng agai ns t their f u t ure earnings to pur chase loss-

27 of- val ue insurance , and payment s t o int ernat ional student- athlet es 

28 from their home countries . 
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1 Wh i le some NCAA r ules wer e challenged in bot h cases , these 

2 a r e cor e r ules that address eli g i bil ity and compensation i n 

3 gener al t erms .4o This overlap i s a consequence o f the 

4 i nter connected natur e o f NCAA byl aws , and does not i ndicate t ha t 

5 the two actions overlap in terms of t he specif ic and dist i nct 

6 conduct bei ng c h a l lenged, or the rights aff ect ed . The f ac t t ha t 

7 the l imit on t he grant- in- a i d is addr essed in bot h cases also does 

8 not preclude t h i s action . The NCAA c hanged t h is l imit bef o r e the 

9 Court ' s in j unct i on in O'Bannon went int o e ffect , and t he NCAA' s 

10 changed ru l e dif fers from t he l ess restrictive alter nat i ve t hat 

11 the Court f ound i n O'Bannon I wi th respect t o t he student- athl e t es 

12 who woul d receive t he rel i e f and t he source and t ype o f t he 

13 compensat ion t hat woul d cover the d i f f e r ence between t he prior 

14 g r ant- i n - a i d l imit and t he cost o f attendance . 

15 Moreover, s i nce O' Bannon , t he r e have been material i ncreases 

16 i n permi ss i b l e compensat ion above the cost of at t endance that i s 

17 not r e l a t ed to educati on . These incr eases a r e relevant to the 

18 quest i on o f whether restrictions on student- a t h l ete compensation 

19 a r e necessar y to preserve consumer demand f o r college sport s as 

20 d i s tinct from prof essi onal sports . These i nclude t he payment by 

21 school s from SAF moni es o f $50 , 000 p r emiums for loss - o f - value 

22 i nsur ance against t he l oss o f f utur e prof essional earni ngs i n case 

23 

24 

25 

26 

27 

28 

40 Fo r example , chal lenged rul es t hat are common to both cases 
i nclude Div i sion I Bylaw 1 3 . 2 . 1 (pr ohi b i t i ng benefi ts and 
fi nanci al a i d not permitted by t he NCAA) ; Divi s i on I Byl aw 16 . 02 . 5 
(prohi b iting f unds , awards , o r benefi ts not permitted by the 

NCAA) ; and Di visi on I Bylaw 12 . 1 . 2 . 1 (listi ng prohi b ited f o rms of 
" pay" ) . These ru l es must be r ead i n con j unct i on wi t h r ules that 
address compensati on and benefi ts i n mo r e specific terms and i n 
more specifi c contexts . 
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1 of inJ ury i n col lege . In J anuar y 2015 , t he NCAA began t o pay up 

2 to $3 , 000 f or fami ly member s o f s t udent-athlet es to a t tend the 

3 Final Four games and up to $4 , 000 to a t tend basketbal l 

4 champi onshi ps ; t he Col l ege Foot ball Playoff committ ee began t o pay 

5 up t o $3 , 000 f or each competing a t hlete ' s f amily member s to travel 

6 to t hat event . Student- a t h l etes p r evi ously coul d receive 

7 perf ormance awards in the form o f store- specifi c gift car ds but 

8 can now recei ve t hese awards , in capped amoun t s , i n the form o f 

9 Vi sa gift cards t hat can be used anywhe r e that accepts Vi sa . 

10 School s can now provi de unl i mited food to s t udent-athlet es . 

ro 11 Def endant s no t e t hat some o f the f orms o f compensation and ·s 
~@ 12 benefi ts addressed i n this case , such as Pell grants , benef its 
o ro 
u u 
_ ,_ 13 from the SAF, and stor e - specific gif t cards , were ment ioned o r can 
CJ 0 
·c b 
~ -c 14 be f ound in the r ecord in O' Bannon . This f ac t i s not suff icient ·- ...... Q .~ 
i ~ 15 to support Def endants ' claim preclusion a r gument . 
.;: t :f:! 16 Because student- athlete compensation has expanded since 
Q,j 0 

] ~ 17 O' Bannon, Def endant s a l so argue that no new act i onabl e conduct or 
~-5 

b 18 materia l c h ange in t h e f actual basis o f O' Bannon has occurred 
r.i.. 

19 since O' Bannon I to just i f y a conclus i on t hat t h is ac t ion is no t 

20 p r ecluded . This argument mi sses t he point . It is t he f ac t t ha t 

21 the prices o f student- a t hlete compensat ion a r e f ixed, as opposed 

22 to t he amount at which t hese prices are f ixed, that renders t he 

23 agreement s at issue anticompetit i ve . See O'Bannon I I , 802 F. 3d a t 

24 1 071 (" I t i s no excuse t hat t he prices f i xed a r e t h emsel ves 

25 reasonable ." ) ( quo t ing Cat a l ano , Inc . v . Target Sales , Inc . , 4 4 6 

26 U. S . 643 , 647 (1 980)) (int ernal quo t ation ma r ks omitted) . 

27 Def endant s do not disput e t hat t he challenged r ules embody 

28 agreement s among competitor s t hat fix t he prices o f s t udent-
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1 athlete compensati on . Accordingl y , t he Court cannot dismi ss 

2 Def endant s ' " anticompetit i ve price- fi xing agr eement as benign , " 

3 see i d . , s i mply because they contend that the f i xed prices are 

4 more reasonable t han t hey used to be . See Associa t ed Press v . 

5 United St ates , 326 U. S . 1 , 1 6 n . 1 5 (1945) ("[T ] he Sherman Ac t 

6 cannot be evaded by good motives . " ) (citati on and inter nal 

7 quo t at i on marks omitted) . 

8 The materi al f actual d iffe r ences discussed above defeat 

9 Def endant s ' preclusion a r guments and war rant exami n i ng the conduct 

10 challenged i n t hi s case under the Rule o f Reason . See Oltz v . St . 

11 Peter' s Cmty . Hosp., 861 F . 2d 1 440 , 1449 (9 t h Cir. 1988) ("The 

12 ru l e of reason requires an evaluat ion of each c hallenged res traint 

13 i n l i ght o f the speci a l c ircumstances invol ved . That the analysis 

14 will d iffer f rom case to case is t he essence of t he rule . ") 

15 (citat i on omitted) . Whether the chal l enged pri ce- fi xing conduct 

16 here i s justified by a p r ocompetitive eff ect mus t be p r oved, and 

17 not presumed . See O'Bannon I I, 802 F . 3d at 1063- 64 . 

18 I n sum, because Pla i ntiffs raise new antitrus t challenges t o 

19 conduct aff ecting a d ifferent class , i n a diff erent time per iod, 

20 re l at i ng to rules and f o r ms of compensation that are no t the same 

21 as t hose c h a l lenged i n O' Bannon , t he claims i n this case are no t 

22 p r ecluded by O' Bannon I I . 

23 I I I . The Rule o f Reason 

24 The Rule o f Reason i s i ntended for t he anal ysis of 

25 " agreements whose competi t i ve eff ect can only be eval ua t ed by 

26 analyz i ng the facts peculi ar to the busi ness , t he hi s t ory of t he 

27 restra i n t, and the r easons why i t was imposed . " Nat ' l Soc . of 

28 Pr of'l Eng ' s v . United States , 435 U. S . 679 , 692 (1978) . " [T ] he 
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1 purp ose o f t he analysi s i s to f orm a j udgment abou t the 

2 competi tive significance of the rest r aint ; it i s not t o deci de 

3 wh e the r a pol icy f avoring competition is i n t h e public i nter est , 

4 o r in t he i nter est o f the member s o f an i ndust r y ." I d . ; see a l so 

5 Cont'l T . V . , I nc . v . GTE Sy lvani a I nc ., 433 U. S . 36 , 4 9 (1977) 

6 (" Under t h i s ru l e , t h e f actf inder we i ghs a l l of t he cir cumstances 

7 of a case i n dec i ding whether a restricti ve pract ice shoul d be 

8 p r ohibi ted as imposi ng an unreasonabl e r estrai nt on 

9 competi tion . ") . 

10 Sever a l Ni nth Circuit opi n i ons have art icul ated burden-

~ 11 shift i ng schemes to apply t he Ru l e of Reason . " Under the rule of ·s 
~@ 12 reason bur den- s hifting sch e me , p l a i ntiffs f i r st must ' delineate a 
0 ~ 
u u 
_ ,_ 13 re l evant ma r ket and show that the defendant p l ays enough o f a rol e 
CJ 0 
·c b 
~ -.E 14 i n t hat marke t to impai r competi tion significantly .' " Cnty . o f 
Q .~ 
i~ 15 Tuolumne , 236 F . 3d a t 1 150 (ci t ation omit ted) . Second, if the 
.;: t 
: f:! 16 p l aintiffs make t hat s howing, t he bur den t hen s h ift s t o t he 

Q,j 0 

] ~ 17 def endant s to o f fer evi dence t hat a l egitimate procompeti tive 
~ -5 

b 18 eff ect i s p r oduced by the c hal l enged behavi o r . Id . Th i r d , if the 
r.i.. 

19 def endant s do so , t he bur den then shifts back to the p l a i n tiffs to 

20 demonstrate that there a r e l ess res trictive alternati ves to t he 

21 chall enged conduct . I d . Fi nal l y , if t he plaintiff s f ai l "to meet 

22 their burden of advanci ng v i abl e less restrictive a l ter natives ," 

23 the court then will " r each the balanci ng stage , " where i n the court 

24 " must balance t h e harms and benef its" of t he chall enged conduct to 

25 determine whe t her it i s " reasonable ." Id . at 11 60 (citing Phill i p 

26 E . Ar eeda and He r ber t Hovenkamp , Antitrust Law : An Anal ys i s of 

27 Antitrust Princi p l es and Their App l i cation ~ 1507b) . 

28 / / 

74 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 75 of 104

1 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I V . Ru l e of Reason : Market Definition 

Plainti f fs f i rs t mus t show that the c hallenged conduct has 

signif icant ant i competitive eff ect s in t h e re l evant ma r ket . 

"Proof that defendant ' s act i vi t ies had an i mpact upon competit i on 

i n t he relevant market is ' an absolutely essenti al e l ement o f the 

ru l e of reason case . '" Supermar ket o f Homes , Inc . v . San Fernando 

Val ley Bd . o f Realtors , 786 F . 2d 1 400 , 1405 (9th Cir . 1986) 

(citation omitted) . The term " r elevant market" in t h is context 

" encompasses notions o f geography as wel l as p r oduct use , qual ity , 

and descript i on . The geogr aphi c marke t extends t o t he a r ea of 

eff ective competition . whe r e buyers can turn f or a l ternati ve 

sources of suppl y . The product ma r ket incl udes t he pool o f goods 

o r servi ces that enjoy reasonable interchangeabi lity of use and 

c r oss - e l asticity o f demand . " Tanaka v . Uni v . o f S . Cal., 252 F. 3d 

1 059 , 1063 (9 t h Ci r . 2001) (citation and int ernal quo t a t ion marks 

omitted) . 

As discussed in t he f indings o f f act, Plaint i f fs produced 

sufficient evidence on summary judgment to establish t he existence 

of a re l evant mar ket comprising national markets for Plaint i f fs ' 

l abor in t h e f orm of athleti c services in men ' s and women ' s 

Divis i on I basketball and FBS f oot bal l, wherei n each class member 

part ici pates in h i s o r her sport- specific ma r ket . In these 

markets , t h e class member s sell their athlet ic ser v i ces to the 

school s t hat parti c i pate i n Div i sion I basketbal l and FBS f ootball 

i n exchange f o r grant s - in- a i d and o t her compensation and benefit s 

permi tted by NCAA rules on top o f grant s - i n - aid . Because of t he 

absence of any v i able substitutes for Div i sion I basketbal l and 

FBS footba l l , Defendants hol d monopsony power i n all of t hese 
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1 markets and exerci se that power to cap art i ficially the 

2 compensat ion off ered to r ecruits . Thi s is reflected in the high 

3 degree of concentrati on found in t he relevant market . Class 

4 members cannot obtain the same combi na t ion of a college educati on, 

5 high-level television exposure , and opportunities to enter 

6 p r ofess i onal spor ts other than from Di vision I school s . See 

7 O' Bannon I , 7 F . Supp . 3d at 965 - 68, 991 - 93 (finding relevant 

8 market wherei n Divis i on I basketball and FBS f oot bal l schools 

9 compete t o r ecr uit e l ite f oot bal l and basket bal l p l ayer s) ; 

10 O' Bannon I I , 802 F. 3d a t 1 056- 57 , 1070 (aff i r ming re l evant mar ket 

ro 11 f ound in O'Bannon I on t he ground that the NCAA did not "take ·s 
~@ 12 i ssue with the way that the district court defined" the r elevant 
o ro 
u u 
..,.. ,- 13 market) . 
CJ 0 
·c b 
~ E 14 During summary j udgment proceedings , Defendants did not 
Q .~ 
i ~ 15 request t hat t he Court adopt an alter nat i ve mar ket definition , o r 
.;: t 
: i§ 16 poi nt to any admissible evidence t o create a genuine issue o f 

Q,j 0 

] ~ 17 materia l o f f act with respect to marke t def ini t i on . Al t hough 
~-5 

b 18 Def endant s argued later that this Court should have consider ed o r 
r.i.. 

19 adopted a mu lti - s i ded ma r ket def i ni t ion , the Court r ejected t hese 

20 a r guments on t he ground that they wer e unt i mel y , and on the g r ound 

21 that the only evidence t o suppor t the belated multi- sided marke t 

22 def ini t i on was i nadmi ssibl e in any event . See gener ally Order 

23 Reaffirming Excl usion of Cert a i n Expert Test i mony by Dr. Elz i nga , 

24 Docket No . 1018 . 

25 V . Ru l e of Reason : Ant icompet itive Effects 

26 The r equis i te showing of signi f icant ant i competitive eff ect s 

27 cal ls for evi dence that "the act i vi t y is the t ype t ha t restrains 

28 t r ade and that the r estrai nt is l ikely to be of signi ficant 
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1 magnitude . " Bhan v . NME Hosp s ., Inc . , 929 F . 2d 1 40 4, 1413 (9th 

2 Ci r . 1 991) . Thi s can be done by showi ng t hat " the def endant p l ays 

3 enough o f a role " in t he re l evant mar ket " to impair competition 

4 s i gnifi cantly," or by showi ng t ha t t he chal lenged restra i n t "has 

5 actual ly produced s i gnificant anti- competitive e f fects ," such as 

6 by restricti ng output or fi xing a pri ce . I d . ; Board of Re gents , 

7 468 U. S . at 109 (" [W]hen t here i s an agr eement not to compete i n 

8 terms o f pri ce o r output, ' no elaborate indus try anal ysis is 

9 required to demonstrate t h e ant i competit i ve c haract er o f such an 

10 agreement . '" ) (c i tati on omi t t ed) . 

ro 11 Because De f endants have near complete dominance of , and ·s 
t ~ . = :.-= 12 exerci se monopsony power i n , t h e re l evant ma r ket , and because it 
o ro 
u u 
_ ,_ 13 i s undi sputed t hat t h e chal l enged r estrai nts suppr ess competi t i on 
CJ 0 
·c b 
~E 14 and f i x t he price of student- a t h l etes ' ser vices , the Cour t has 
Q .~ 
i~ 15 f ound t hat t he anticompeti t i ve e ffects o f the c hal l enged rules a r e 
.;: t 
: i§ 16 sever e . On summary j udgment , the Court f ound no genuine i ssue of 

Q,j 0 

] ~ 17 materia l fact t hat t h e chal l enged r ules cause s i gni f i cant 
~ -5 

b 18 anticompeti t i ve e ffects i n the r elevant marke t . Plai ntiff s 
r.i.. 

19 p r oduced suff ici ent evi dence on summary judgment and at trial to 

20 show that the c h a l lenged rul es amount t o over t ho rizontal price-

21 fi xing among compet itors , because they essential ly e l iminat e price 

22 competi tion as to one key aspect of t he recruitment o f student-

23 athletes i n Divi s i on I baske t bal l and FBS f oot ball , namely the 

24 p rice o f t h e servi ces o f student- athlet es . See Boar d o f Regents , 

25 468 U. S . at 100 (noting that hori zontal price- f i x i ng agreements 

26 have a " h i gh" probabi l ity o f r esulting i n anticompetitive eff ect s 

27 and are "ordi narily condemned as a mat t er o f l aw" under an i llegal 

28 per se approach) . 
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1 Th i s evi dence a l so establi s hed t hat t he challenged r ules ha rm 

2 class member s , because t he rules deprive t hem o f compensation they 

3 would r ecei ve in the absence o f the r estrai nts . See O' Bannon I I , 

4 802 F . 3d at 1 071 (holdi ng t hat NCAA compensation r ules have 

5 anticompeti t i ve e ffects because they " ext inguish" one form o f 

6 competition among schools seeki ng to l and recruits and depr i ve 

7 student- ath let es o f compensat ion t hey would r eceive absent t h e 

8 ru l es) (citation and int ernal quo t ation marks omitted) . 

9 VI . Ru l e of Reason : Asserted Jus t i f ications f or the Chal l enged 
Restraint s 

ro 11 Because Plaint i f fs have establi s hed t hat t he challenged r ules ·s 
~@ 12 restrain competi t i on and h ave sever e ant i competitive eff ect s , the 
o ro 
u u 
..,.. ,- 13 burden shif ts to Defendants t o s how t hat t he challenged price-
CJ 0 
·c b 
~ "fl 14 f ixing conduct "brings about some procompeti ti ve e f fect in order 
Q .~ 
i~ 15 to justify it under the antitrust laws ." O'Bannon I I, 802 F. 3d a t 
.;: t 
: f:! 16 1 073 (emphas i s omitted) . 

Q,j 0 

] ~ 17 The only two assert ed procompetitive j usti f icati ons f o r t he 
~-5 

b 18 challenged r ules that sur vived summar y judgment41 are (1) that the 
r.i.. 

19 challenged r ules promote ama t eurism, which in turn enhances 

20 consumer demand for Divis i on I basketball and FBS f oot bal l; and 

21 (2) t hat t h e chal l enged r ules p r omote integration of student-

22 athletes wi t h t h e i r academic communi t i es , which in turn i mproves 

23 

24 

25 

26 

27 

28 

41 Th e Cour t wi l l not cons i der arguments relat i ng to 
p r ocompet itive j us t i f icati ons that i t re j ect ed on summary 
j udgment . See Summary Judgment Order at 23 n . 7 , Docket No . 804 ; 
see a l so O'Bannon II 802 F . 3d at 1072 (af f i rming the district 
court ' s re j ect ion of competitive bal ance and i ncreased output 
p r ocompet itive j us t i f icati ons because t he NCAA "off ered no 
meaningf ul argument that those f i ndi ngs were clearly e r roneous") . 
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1 the qual ity o f the col l ege education that s t udent-ath let es r eceive 

2 f or t h e i r ath leti c ser vices . 

3 A . Consumer Demand for Amat eurism 

4 Def endant s f i rs t cont end t ha t t he chal lenged ru l es are 

5 p r ocompet iti ve because t hey p r omot e t he p rinci p l e of amateurism, 

6 wh i ch enhances consumer demand . De f endants argue t ha t consumers 

7 val ue a mateurism, and that consume r demand f or Divi s i on I 

8 basketball and FBS footba l l would deterior a t e if s t udent-a thletes 

9 received mo r e compensation . To support their contentions , 

10 Def endant s r ely on t h e expert opi nions o f Dr . El zinga and Dr. 

~ 11 I saacson, and lay t esti mony by various NCAA, conf erence , and ·s 
~@ 12 school admi n i strator s regar ding the prefer ences of v i ewer s o f 
O C'3 
u u t: 'o 13 col lege spor ts . 
·c b 
~E 14 As a thresh o l d mat t er , it is i mportant to recognize that the 
Q .~ 
i~ 15 challenged l i mits on compensati on cannot be deemed procompeti t i ve 
.;: t 
: i§ 16 simply because they p r omote o r are consistent with a mateurism. To 

Q,j 0 

] ~ 17 be p r ocompeti t i ve , t h e chal l enged r ules mus t h ave some 
~-5 

b 18 p r ocompet itive eff ect on the r elevant marke t . 
r.i.. 

19 Although t h e i r t heor y i s t ha t t he chal lenged ru l es promote 

20 ama t eurism, Defendants did not o ffer an aff i rmative def i nition of 

21 ama t eurism . Wh i le Defendants place great emphasis on t h e 

22 Princi p l e of Amateuri s m, wh i ch is described in the Di vision I 

23 consti tut ion , the p r inciple does no t ment ion o r addr ess 

24 compensat ion ; no r does it prohibit o r even discour age 

25 compensat ion . Accor dingly, no l i nk appear s between this princi ple 

26 and t h e chal l enged compensation l imi ts . 

27 Def endant s argue that amateurism can be def ined based on what 

28 i t is not, namel y , a mateurism i s not " pay f o r p l ay ." But the 
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1 concept of "pay for play" does no t he l p def ine ama t eurism because 

2 thi s term i tself i s undef i ned . 

3 Def endant s have no t poi nted t o any NCAA byl aws that def i ne 

4 ama t eurism, pay for play, or pay . In t he bylaws , "pay" is def i ned 

5 onl y i ndi r ectly, by way o f a l i st o f f o rms of compensati on t hat 

6 the NCAA permits and does no t permit . A r eading o f these bylaws 

7 discloses no principl ed, a r ticulable diff erence bet ween amateurism 

8 and not amateuri s m, o r "pay f or play" and not "pay for play . " The 

9 onl y thi ng t hat can be inf erred i s that compensat ion constitutes 

10 " pay f or p l ay" o r "pay" i f the NCAA has decided t o forbid it , and 

ro 11 compensat ion is no t " pay f or p l ay" o r "pay" i f the NCAA has ·s 
t: c.8 . . . = :.-= 12 decided t o permi t it . 
o ro 
u u 
_ ,_ 13 The NCAA permits grants- in- aid up to the cost o f a t tendance . 
CJ 0 
·c b 
~ E 14 I n addition , student- athletes can r eceive cash or cash- equivalent 
Q .~ 
i ~ 15 compensat ion t hat exceeds t he cost of attendance by thousands o f 
.;: t :f:! 16 dol lars . The NCAA permits school s and conf e r ences to pay student­
Q,j 0 

] ~ 17 athletes awards for their performance in t heir sport , wh ich can be 
~-5 

b 18 pai d i n cash- equivalent Vi sa car ds ; student- a t h l etes who reach 
r.i.. 

19 h igh l evels o f competition can r ecei ve up to $5 , 600 i n such awards 

20 i n a school year . Because these awar ds a r e di r ectly corr elat ed 

21 with athletic perfo rmance , they appear, on t heir face , to be "pay 

22 f or p l ay," and thus , incons i stent wi t h amateurism as De f endants 

23 and t h e i r witnesses describe t hat term. Yet, t hey are al l owed . 

24 Also permiss i ble are SAF payments in the t housands o f dol l ars f or 

25 varying purposes , including f or $50 , 000 p r emiums fo r loss - o f - value 

26 i nsur ance against f uture l oss of p r ofess i onal wages . 

27 The NCAA permits school s to p r ovi de per diem payments to 

28 student- athlet es f o r un- i t emized expenses . I t also per mits 

80 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 81 of 104

1 school s t o pay f or fami ly member s ' t r avel expenses to attend 

2 cert a i n events ; separately , t he NCAA and t he Col lege Football 

3 Playof f committee have paid t housands of dollar s for f amily 

4 me mbers t o travel t o t he Final Four, as wel l as t he basketball and 

5 FBS c h ampionships . The NCAA allows out side organizations t o 

6 p r ovi de payments to cert a i n student- athletes f or thei r 

7 perf ormance ; in t he case of student- athletes who do well i n t he 

8 Olympi cs or i n i nter national competi t i ons , t he payment s t hat can 

9 be p r ovi ded under curr ent NCAA r ules are unl i mi ted . 

10 Some of t he compensation and benef i t s above the cost of 

ro 11 attendance t hat t he NCAA currentl y permits a r e related t o ·s 
t: c.8 . . . = :.-= 12 educati on . Fo r example , the NCAA permits school s to p r ovi de 
o ro 
u u 
_ ,_ 13 student- athlet es with f undi ng f or post- eli gibility graduate school 
CJ 0 
·c b 
~E 14 at any i nst i tut i on, although thi s is capped a t $10 , 000 per 
Q .~ ~o . 
~ ~ 15 student , two students per school , per year . These are t he Seni or 
.;: t 
: i§ 16 Scholar Awar ds . I t also permit s schools to pay, with SAF f unds , 

Q,j 0 

] ~ 17 f or educati on- r elat ed items and expenses , such as l apt ops and pre-
~ -5 

b 18 el i gibility tutoring, that are no t cover ed by t he cost of 
r.i.. 

19 attendance . 

20 An indi vidual s t udent-a t hlete could r eceive all of t he 

21 aforement ioned f orms o f compensation , in combi na t ion , wi t hout 

22 l osing his or her status as an amateur or eligi bility to play i n 

23 Di vis i on I spor ts . When combined, t h i s compensation can total 

24 thousands and even tens o f thousands o f do l lars above a ful l cost-

25 of- attendance grant - in- a i d . Aga i n , t he Court does no t mean t o 

26 i mply t hat t hese payment s s houl d not be made . The point i s t ha t 

27 student- athlet es ' recei pt o f t hi s compensation i n excess o f t he 

28 cost of attendance , some of whi c h i s related t o education and some 
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1 of whi c h is not , has no t led to a r eduction in consume r demand f or 

2 col lege spor ts as a dis t inct product , wh i c h continues apace . 

3 Def endant s ' only economics exper t on consume r demand, Dr . 

4 Elzinga , d i d not even a t tempt to exami ne whether a r elat ionship 

5 exi sts between compensat ion and consume r demand . He opi nes that 

6 thi s analysis is not poss i b l e because amateur ism has always 

7 exi sted and the NCAA has always enfor ced it ; he also opines t ha t 

8 any such anal ys i s would be unnecessar y in any event because 

9 ama t eurism is not about whether s t udent-athlet es r eceive speci f ic 

10 dol lar amounts i n compensati on , but is instead about whethe r t hey 

11 a r e paid to play , wh i c h is a concept that he does not def i ne . Dr . 

12 Elzinga ' s opi nions and assumpti ons a r e contrary t o t he record, 

13 whi ch s hows that the NCAA has not a l ways enf orced ama t eurism 

14 ru l es ; that amateurism, and amount s o f permissible student- a t h l ete 

15 compensat ion , have c h anged materiall y over t i me ; and that the 

16 amounts of compensati on t hat student- a t hletes r eceive are very 

17 rel evant to the de t ermi na t ion of whethe r a student- athl ete i s an 

18 NCAA ama t eur o r not, because the NCAA' s limits on cert ain f orms o f 

19 compensat ion a r e set based on specif ic dol l a r amounts for that 

20 very purpose . Accor dingly, t he Court f ound Dr . Elzinga ' s opini ons 

21 to be unconvi nci ng . 

22 Def endant s at t empted to establi s h a connection between 

23 student- athlet e compensati on and consumer demand by way o f t h e 

24 opi nions o f their survey exper t , Dr . I saacson . His opinions , 

25 h owever, do not est abl i sh or sugges t that a r elat ionship exists 

26 between t he chal lenged rul es and consumer demand . 

27 The onl y economic anal ys i s in t he recor d that addresses the 

28 i mpact o f changes t o student- a t h l ete compensat ion on consumer 
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1 demand , t hat of Dr . Rascher, s h ows that recent i ncreases i n 

2 student- athlet e compensati on, re l ated and unr elat ed to education , 

3 h ave not decreased consumer demand . Dr . Rascher concluded, i n 

4 f act, t hat r evenues , wh ich are an indi cat or o f demand, at the 

5 NCAA, confer ence , and school levels have incr eased s i nce 2015 , 

6 when class member s ' permiss i ble compensat ion increased 

7 signif icantly as a r esult o f t h e change to t he grant- in- a i d limit 

8 that year and t h e expansion o r creation of other benef its t hat 

9 school s can provide on t op o f a f ul l grant- in- a i d . Accor dingly, 

10 Dr . Rascher ' s f i ndings suggest t hat additional i ncreases i n 

ro 11 compensat ion would not reduce consumer demand . ·s 
t: c.8 . . = :.-= 12 Dr . Rascher ' s conclusions are corroborated by other evidence , 
o ro 
u u 
_ ,_ 13 i ncluding the opinions of Plaintiffs ' survey exper t , Dr . Por et , 
CJ 0 
·c b 
~ E 14 and some testimony from defense witnesses . 
Q .~ 
i~ 15 Dr . Po r e t specif icall y t ested whe t her p r ovi ding certain forms 
.;: t :f:! 16 of additional compensation to student- athlet es would aff ect f utur e 
Q,j 0 

] ~ 17 viewersh ip or attendance of basket bal l and f ootball . He concluded 
~-5 

b 18 that viewersh ip and attendance would not be nega t ivel y impact ed i f 
r.i.. 

19 the scenarios he tested wer e i mp l emented individual ly . 

20 I f limits on student- athlete compensation wer e necessar y to 

21 ma i ntain consumer demand, one would expect t o see i ncreases i n 

22 compensat ion leadi ng to decreases in consume r demand . The 

23 evi dence described above shows t hat ac t ual incr eases in 

24 compensat ion have not decreased demand, and it suggest s t hat 

25 f utur e i ncreases i n compensat ion likewise woul d not do so . 

26 The c h a l lenged compensat ion limits do not appear to be set by 

27 the NCAA based on cons i derations of consumer demand . Th e NCAA' s 

28 Ru l e 30(b) (6) wi tness , Kevin Lennon , tes t i f ied that he does not 
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1 recal l any i nstance in his mo r e than thirty years wi th t he 

2 o r gani za t ion in which a s t udy on consumer demand was cons i dered by 

3 the NCAA member shi p when making rules about compensation . 

4 Def endant s r ely on lay wi t ness testimony to try t o est abl i sh 

5 a connect ion between t he challenged compensati on r ules and 

6 consumer demand . Most of t h is testimony i s predicated on personal 

7 opi nion and conversati ons with unidentif i ed fans o f coll ege sports 

8 wi th whom wi tnesses have spoken . Some o f these wi t nesses 

9 test i fi ed that the c h a l lenged rul es prevent conf e r ences from 

10 setting dif ferent ru l es on s t udent-athlet e compensati on based on 

ro 11 their d iffe r ent values and resources ; t hese wi tnesses posited that ·s 
t: c.8 . . . = :.-= 12 changi ng t h e chal l enged r ules could negat i vely i mpact t h e consumer 
o ro 
u u 
..,.. ,- 13 appeal o f national tournament s and r i valri es , or coul d resul t i n 
CJ 0 
·c b 
~E 14 conf erence r eali gnment , all of which could negatively a f fect 
Q .~ 
i ~ 15 consumer demand for col lege spor ts . But t h is testimony i s 
.;: t 
: i§ 16 unsupport ed by the wei ght o f t h e evi dence , wh i c h s h ows that 

Q,j 0 

] ~ 17 s i gnifi cant variance a l ready exi s t s among conf erences i n terms of 
~ -5 

b 18 student- athlet e compensation schemes , resources , and performance , 
r.i.. 

19 and t hat conf e r ence real i gnment has been frequent . None o f thi s 

20 has nega t ivel y aff ected consumer demand o r revenues . 

21 Some wi tnesses test i fi ed that consumers en j oy college sport s 

22 because of t he d ifference bet ween col l ege sports and p r ofess i onal 

23 sports . Much o f thi s diff erence is based on t he fact that 

24 student- athlet es are students playi ng f or their school . But t h is 

25 does not i n itsel f establi s h any connecti on between consume r 

26 demand and t he challenged r ules . Indeed, s t udent - ath let es woul d 

27 rema i n s t udent s even if t h e i r compensation were no t l imited by t he 

28 challenged r ules . See O' Bannon I I , 802 F . 3d at 1073 (concludi ng 
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1 that the opportunity to ear n a h i gher educat ion "woul d sti ll be 

2 availabl e to student- athletes if t hey were paid some compensati on 

3 i n addition to their athleti c scholar ships . Nothing in t he 

4 plaintiff s ' prayer fo r compensati on would ma ke s t udent-athlet es 

5 someth ing othe r t han students and t hereby i mpair t h e i r ab i lity t o 

6 become s t udent-athlet es") . 

7 Othe r d i sti nc t ions between coll ege and prof essional sports 

8 a r e t h e amount s and types o f compensation players receive . The 

9 dis t inction , curr entl y , cannot be based on student- athl etes 

10 receiving no compensati on or benef its above t h e cost of at t endance 

ro 11 and prof essional s recei ving large cash salaries , somet imes i n the ·s 
~@ 12 mi l lions o f dol l ars . This i s because student- athletes already 
o ro 
u u 
_ ,_ 13 receive moderate amounts i n compensati on and benefi ts on top o f a 
CJ 0 
·c b 
~ E 14 g r ant- in- a i d without a ffecti ng t he dis t inction between col lege and 
Q .~ 
i ~ 15 p r o f ess i onal spor ts . I ns t ead, t he Court found that a distincti on 
.;: t :f:! 16 between col lege and p r o f ess i onal spor ts a rises f rom the fact t hat 
Q,j 0 

] ~ 17 student- athlet es do not r eceive unlimited cash payment s , 
~-5 

b 18 especi a l ly t hose unr elat ed to educat ion , l i ke t hose seen i n 
r.i.. 

19 p r o f ess i onal spor ts l eagues . 

20 Accor dingly , t he Court f ound that , when compared with havi ng 

21 no limits on compensati on , some o f the c h a l lenged compensat ion 

22 ru l es may h ave an eff ect on p r eservi ng consumer demand f or col l ege 

23 sports as dis t inct from prof essional sports to the ext ent t hat 

24 they p r event un l i mited cash payments unr elat ed to educat ion such 

25 as t hose seen in prof essional sports l eagues . As wi l l be 

26 discussed i n more detai l i n t he next section , however , not all o f 

27 the c h a l lenged rul es in thei r current f orm a r e necessar y to 

28 ach ieve t h i s p r ocompetitive eff ect, and t here is a less 
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1 restrictive alter nat i ve to the set of curr ent c hallenged 

2 compensat ion restricti ons . 

3 The c h a l lenged compensat ion l imits can be divi ded i nto t hree 

4 categories : (1) t he l imit on the g r ant- i n - aid at not less t han t he 

5 cost of attendance ; (2) compensation and benefi ts unrelated t o 

6 educati on pai d on t op o f a grant- in- a i d ; (3) compensat ion and 

7 benefi ts r elat ed to educati on p r ovided on top o f a grant - i n - a i d . 

8 The Court f ound t hat t he challenged l i mi t s in t he fi rst and 

9 second categori es a r e procompetitive relati ve to havi ng no l imit s , 

10 to t he extent t hat t hey help mai n t a i n consumer demand fo r col lege 

11 sports as a dist i nct product by preventing unl imited cash payments 

12 unrelated to educat ion . 

13 As f or the l i mi t s in t he t h i rd cat egory, only some have been 

14 h ave been shown to be procompeti tive , namel y l imits on academi c or 

15 g r aduat i on awar ds and i ncentives t hat a r e provi ded i n cash or 

16 cash- equivalents . These could become a vehicle f or unlimited 

17 payments . The Court found that l imits or prohi bitions on most 

18 othe r benef i ts rel ated t o educati on t hat can be p r ovi ded on t op o f 

19 a grant- in- a i d , such as those t ha t l imit tut ori ng , graduate school 

20 tuition , and pai d int ernshi ps , have no t been shown to have an 

21 eff ect on enhanci ng consumer demand for col lege spor ts as a 

22 d i s tinct product , because t hese l imits are no t necessar y to 

23 p r event unlimited cash compensati on unrel ated to educati on . 

24 Educat i onal benefit s l i mi ted or prohi bited by t hese rules a r e 

25 d i s tinct from prof essi onal - l evel compensati on because they have a 

26 connecti on to educati on, a r e pai d to s t udent s , their value i s 

27 i nhe r ently l i mi ted to their ac t ual cost, and t hey can be provi ded 

28 i n ki nd, not in cash . De f endants have o f fered no cogent 
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1 expla nation f o r wh y limi t s or p r ohibi tions on these education-

2 rel ated benef its are necessary to preser ve consumer demand . Some 

3 evi dence i nstead suggest s t hat t he challenged l i mits on educati on-

4 rel ated compensati on are a r bitrary . 42 Accor d i ngly, because no 

5 p r ocompet iti ve j us t i fi cati on fo r l imiting these educat ion- related 

6 benefi ts has been shown, limits on these benefi ts cannot be 

7 i ncluded i n a less r estricti ve a lternat ive . 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B . I ntegration 

Def endant s contend that the chal l enged r ules have a 

procompetiti ve e f fect because t hey promote the i n t egr a tion o f 

student- a t h l etes i n t o t he i r academic communities . De f endant s 

posit that thi s i ntegration i mproves t he col lege education t hat 

student- a t h l etes r ecei ve fo r t heir athl eti c servi ces . 

For t hi s proffered justifi cat ion t o be v i able , Defendants 

woul d h ave to establi sh (1) that the c ha l lenged rul es promot e 

i ntegr at i on , and (2) t ha t integration has a p r ocompetitive eff ect 

i n the r elevant market . As detai l ed i n the fi ndi ngs o f f act, 

Defendants d i d not meet t heir bur den to show that the c hal l enged 

r ules h ave an eff ect on p r omoting int egrat ion . Tha t alone 

defeats i ntegrati on as a procompetiti ve justifi cation . 

42 For example , when asked whethe r i ncr easing the curr ent 

limit on Seni o r Schol ar Awards from two students per school to 
five students per school would r ender t he awards i ncons i stent with 
ama t eurism, the NCAA' s Rule 30(b) (6) witness , Kevi n Lennon, 
p r ovi ded no meani ngful response o t her t han t o justify the curr ent 
limit on t h e basi s t hat t h e membership deci ded that l imi t i ng t he 
awards to two students per school constituted a reasonabl e cap . 
Tria l Tr . (Lennon) at 1551 - 53 . It could be r a i sed from two t o 
three . Lennon Ru l e 30 (b) (6) Dep . Tr . at 179 . 
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The evidence shows t hat student- a t hletes benefit in var ious 

ways from t h e col lege educati o n t hey r ecei ve , but Defendants h ave 

not shown t hat such benef its a ri se out o f t he chal l enged 

compensation l imi ts . Most o f the benef its that s t udent - ath let es 

can gai n from attending col lege are caused , instead, by the 

educati on itself and by o t her r ules and poli cies , such as those 

r elat ing t o academi c eli gibil ity requirements , tut oring , academi c 

suppo r t , living conditions , and t he scheduli ng o f athl eti c 

pract ice and events . None o f t hese ru l es and pol icies , wh i c h 

appear to be the drivi ng fo r ce beh ind the int egr a t ion t hat 

Defendants describe , a r e c h a l lenged here . Acco r dingly, student­

athl etes would stil l enJ o y t he benefi ts caused by t h e latter 

r ules and poli cies even if t he challenged compensati on l i mit s 

we r e c h anged . 

Def endant s ' exper t , Dr . Heckman , conceded that addit i o nal 

compensation c ou l d impr ove out comes f or student- a thletes , be l ying 

t h e notion that the c h a l lenged compensat ion limits , as they 

cur rently stand, are necessary to ach ieve positive student­

athl ete outcomes . Additional ly, o t her evi dence shows t hat 

student- a t h l ete ach ievement , as measur ed by g r aduat i on r ates , has 

increased s i nce 2015 , when permi ssibl e ath let ics - related 

compensation i ncreased . This also sugges t s t hat t he challenged 

compensation l imi ts are not necessar y t o i mprove student- athl ete 

academi c outcomes . This evidence a l so undermi nes Dr . Heckman' s 

opinion that s t udent - ath let es wou l d be incent ivized to spend t i me 

on a t h l etics t o the detriment o f academics if they received 

additional compensat ion . 
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Def endant s a l so r ely on testimony positing t hat additional 

compensation f o r student- a t h l etes would creat e a "wedge" between 

student- a t h l etes and non- a t h l etes , and even a mong s t udent­

athl etes if any additional compensation provided were no t 

d i stributed equal ly . The NCAA advanced the same t heory in 

O'Bannon I . See 7 F . Supp . 3d at 980- 81 . There , this Court 

found that cert a i n limited r estrict ions on s t udent-athlet e 

compensation "may help" p r event a wedge between s t udent-athlet es 

and others on campus , see id . a t 980 , and t he Ninth Ci rcuit 

a f f i rmed t hat f indi ng, although it noted t hat, on appeal, the 

NCAA focused all o f i t s a r gument s regardi ng a p r ocompetitive 

justifi cat ion on its ama t eurism t heory . O' Bannon I I , 802 F. 3d at 

1059- 60 , 1072 . 

Here , t he evi dence t hat Defendants cite i n support o f t h e i r 

"wedge" theor y is even weaker than that present ed in O' Bannon I , 

and it a l so is di r ectly contradicted by evidence that was not 

avai lable at the t i me o f O'Bannon I . Th i s shows that student-

athl ete compensation i ncreased since 2015 and thi s g r eater 

compensation , wh i c h can reach thousands or tens o f t housands of 

dol l a r s above a f u l l cost-of- at t endance grant-in- a i d , has not 

r esulted in incr eased separation between student- athlet es and 

other students . This evidence dis t inguishes the f actual r ecord 

her e r egardi ng the "wedge" t heory from t he recor d i n O' Bannon I , 

and it justi f i es a d ifferent concl us i on wi t h r espect to the 

"wedge" theor y and integrati on as a p r ocompeti t i ve j ustificati on . 

Di v i s i ons among students exi s t and are inevitable as a r esult o f 

factor s that are unrel ated to t h e chall enged r ules . Furt her , t he 

c h a l lenged rul es may c r eate or exacerbat e a wedge because they 
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1 result in some schools spendi ng money that woul d otherwise go to 

2 student- a t h l ete compensat ion on fri l ls , l i ke extravagant , 

3 athl etes - onl y f aci l iti es . 

4 Because De f endants fai l ed to show that the chal l enged r ules 

5 have an e f fect on promoting i ntegrati on, Def endant s ' i ntegration 

6 justifi cat ion f a i ls . 

7 VI I . Ru l e of Reason : Alternat ives to the Challenged Res traint s 

8 Def endant s have suf f i c i ently s h own a procompetitive e f fect o f 

9 some aspects of t he challenged compensation scheme .43 These are 

10 the cost- of-a t tendance limit on the grant-in - aid, t he limits on 

ro 11 compensat ion and benefits unrel ated to educati on, and t h e limits ·s 
~@ 12 on cash o r cash- equival ent education- re l ated awards and incenti ves 
o ro 
u u 
_ ,_ 13 f or academi c ach ievement o r g r aduat i on . The p r ocompet itive eff ect 
CJ 0 
·c b 
~E 14 of t hese caps is prevent ing unl i mited, prof essional-level cash 
Q .~ 
i ~ 15 payments , unre l ated to educat ion , t hat coul d b l ur the d i stincti on 
.;: t 
: i§ 16 between college spor ts and prof essional sports and t hereby 

Q,j 0 

] ~ 17 negat i vely a ffect consumer demand fo r Division I basketbal l and 
~-5 

b 18 FBS football. Def endant s , however , have no t shown a 
r.i.. 

19 p r ocompet itive j us t i f icati on fo r caps on educati on- r elat ed 

20 benefi ts t hat are inherentl y limited by their ac t ua l cost and that 

21 can be provided in kind, not in cash, such as r ules that l imi t 

22 scho l a r ships f or graduat e school. 

23 The bur den s hifts t o Plaintiffs to show that there are 

24 substantially l ess r estricti ve a lternat ive rul es t hat woul d 

25 

26 

27 

28 

43 Because Defendants have not shown t hat t he challenged ru l es 
can be j usti f ied on the ground t hat t hey promote integr at i on , the 
Court does no t consi der whether any proff ered l ess r estri c tive 
a l ter natives woul d promote i ntegrati on . 
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1 achieve t he same procompetitive effect as the challenged set o f 

2 ru l es . 

3 Where a restraint "is patently and inexplicably strict er than 

4 i s necessary t o accompl ish" demonstrated procompetit i ve 

5 objectives , "an ant itrust court can and should i nval i date it and 

6 order it repl aced with a l ess res t rictive alternative." O'Bannon 

7 g, 802 F . 3d at 1075 (emphasis omit t ed) . To be viabl e, a less 

8 res t r i ctive alternati ve must be "virtually as e f fect i ve" i n 

9 serving t he establ ished procompetitive effect o f the chal l enged 

10 res t raint s , and its i mplement ation mus t be achieved "without 

11 

12 

13 

14 

15 

16 

17 

18 

signif icantly increased cost." See id. at 1074 , 1076 n . 19 

(citation and internal quota t ion marks omit t ed) . In t he cont ext 

of NCAA ru l es l i miting student- athlete compensation, a court must 

aff ord the NCAA "ample lat itude" t o superint end college athleti cs, 

and may not "use ant i trust l aw to make marginal adjus t ments to 

broadl y reasonable market restrai nts . " Id . a t 1 074 - 75 (cita t ion 

and internal quota t ion marks omit t ed) . 

As discussed in the findings of f ac t , t here is a l ess 

19 res t r i ctive alternati ve to the set of chal l enged rules that mee t s 

20 these requi rements. Under these alternative rul es , the NCAA can 

21 cont inue to cap the grant- in- aid at no t less t han t he cost of 

22 attendance . The NCAA can a l so conti nue to limit compensation and 

23 benefi ts, pai d i n addition to the cost o f a t tendance , that are 

24 unrelated to educat ion . The associat i on can cont inue to l imi t 

25 academic or graduat ion awards or incent ives, provided in cash or 

26 cash- equivalent on top of a grant- in- aid, as long as t he l imit is 

27 

28 
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1 not less than the athlet ics parti cipation awards limit . 44 A lower 

2 cap is not necessary to preserve consumer demand because a t h l etics 

3 part icipati on awards , a t the current caps, have not been demand-

4 reduci ng. In fact, the NCAA considers these amoun t s cons i stent 

5 with ama t euri sm . Wh i le the NCAA could reduce the athletics 

6 part icipati on awards l i mit i n the future , it may not reduce 

7 academic or graduat ion awards or incent ives to amounts lower than 

8 the current a t h l etics part icipati on awards limit. The NCAA may 

9 i ncrease athl eti cs participat ion awards in t he f uture, but i t mus t 

10 i ncrease any limits on academic or graduati on awards and 

ro 11 i ncentives so that such l i mits are never lower than the l i mit on ·s 
~@ 12 athletics part icipati on awards . 
o ro 
uu 
. ~ 13 Def endant s have no t shown a procompetitive effect for NCAA 
CJ 0 
·c b 
~ E 14 ru l es that restrict i nherently l i mited, non- cash, educat ion­
Q .~ 
i ~ 15 re l ated benef its provided on top of a grant- in- aid . Accordingl y, 
.;: t 
oo.c. 16 such l imits are no t i ncluded in the less restrict ive al t ernat ive 
-e t:: 
Q,j 0 

] ~ 17 ru l es . The types of inherent ly l imi ted education- rel ated benef its 
~-5 

b 18 that are uncapped as part o f this a l ternati ve include those that 
r.i.. 

19 currentl y are prohibi ted or limited in some fashion by the NCAA. 

20 These are l ist ed i n the f i ndings of fact . 

21 As discussed in the f indings o f f act, t h i s alternative would 

22 be virtuall y as e f fect i ve as the chal l enged set of rules i n 

23 

24 

25 

26 

27 

28 

44 As discussed i n t he findings of fact, the athleti cs 
part icipati on awards l i mit i s t he maxi mum amount of compensat ion 
that an individual student- a t hlete could receive in an academic 
school year i n part icipati on, champi onshi p , or special achievement 
awards (combi ned) under Divi sion I Byl aw, Articl e 16 , and listed 
i n Figures 16- 1 , 16- 2, and 16- 3 of t he 2018 - 2019 Divi sion I 
Manual , J0024. 
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1 p r eservi ng t he same contribut ion t o consumer demand f o r Di visi on I 

2 basketball and FBS footba l l , as a product dis tinct from 

3 p r o f ess i onal spor ts , t hat t he current NCAA compensati on scheme 

4 ach ieves . Th is i s because this alter native expands education-

5 re l ated compensati on and benefi ts only, and it does so i n a way 

6 tha t would no t result i n un l imited cash payments , untethered to 

7 educati on , s i mi l ar to those observed i n p r o f ess i onal spor ts . 

8 Th i s alter native also woul d not requi re s i gnifi cant new costs 

9 to implement , because it el i mi nates NCAA caps on education- rela t ed 

10 benefi ts . Th is wi ll e l imi na t e t he need to expend resources on 

ro 11 compli ance and enf o r cement i n connecti on with such caps . To t he ·s 
t: c.8 = :.-= 12 extent that the NCAA, conf erences , o r sch ools c hoose t o r egulate 
o ro 
u u 
..,.. ,- 13 compensat ion in any way t hat is permissible under thi s 
CJ 0 
·c b 
~E 14 alter native , t hey could e mp l oy exis ting ru l e - making , 
Q .~ 
i~ 15 i nter p r e t at i on , and enf o r cement s tructur es t o do so . The NCAA 
.;: t 
: i§ 16 could assist conferences and schools i n tha t under taking , by 

Q,j 0 

] ~ 17 reallocating t he resources it uses to enf orce or i nterpret t h e 
~ -5 

b 18 NCAA caps that thi s alter native eliminates , or o t her wise . 
r.i.. 

19 The a l ternati ve adopted her e is consi s t ent wi t h t he teachi ngs 

20 of O' Bannon I I . As noted above , in t hat case , the Ni nth Cir cuit 

21 aff i rmed t hi s Court' s conclusion t hat t he NCAA' s compensation 

22 limits relat i ng to t h e use or licensi ng of NIL violated t he 

23 Sherman Act , and a f f irmed i ts o r de r t hat t he NCAA could no t cap 

24 compensation f or s t udent - ath let es ' NIL a t an amoun t l ower t han the 

25 cost of attendance . The c i rcuit cour t r easoned t hat (1) the 

26 evi dence i n that case did no t " suggest[ ] t hat consumers o f col l ege 

27 sports woul d become l ess i nter ested i n t h ose sports " if t h is 

28 compensation were p r ovi ded because i t "woul d be goi ng to cover 
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1 [ student- athl etes ' ] ' legit i mate cos t s ' to a t tend school;" and (2) 

2 the additional compensat ion "woul d h ave virt ual l y no impact on 

3 ama t eurism" as the NCAA def i ned the concept in that case . 

4 O' Bannon I I, 802 F. 3d a t 1074- 75 . " By the NCAA' s own s t andards , 

5 student- athlet es remain amateurs as long as any money paid to them 

6 goes to cover legiti mate educational expenses ." Id . at 1075 . The 

7 circui t cour t , h owever, vacat ed this Court ' s o r de r t hat t he NCAA 

8 could no t l i mit t he school s ' compensation i n trust to s t udent-

9 athletes fo r t heir NI L at an amount lower than $5 , 000 per year. 

10 The majority f ound t hat t h is Court e r red in a l lowing student-

ro 11 athletes to be pai d cash untethered to t h e i r education expenses , ·s 
t ~ . . = :.-= 12 even i f such payment was def e r red, because t hat alternative would 
o ro 
u u 
..,.. ,- 13 not be "virtuall y as e ffecti ve as t h e NCAA' s current amateur -
CJ 0 
·c b 
~ -c 14 stat us rule . " Id . a t 1074 . ·- ...... Q .~ 
i~ 15 The non- cash educat ion- related benef its al l owed here , like 
.;: t 
: i§ 16 the compensation approved by t h e cour t o f appeal in O' Bannon I I, 

Q,j 0 

] ~ 17 wi l l go t o cover l egi t i mate educat ion- related costs . As i n 
~-5 

b 18 O' Bannon I I, t her e is no evi dence her e suggesting that uncapping 
r.i.. 

19 non- cash educati on- r elat ed benefits would negat i vely aff ect 

20 consumers ' int erest i n Division I basketbal l and FBS f ootball . 

21 Accor ding to def ense witnesses , consume r demand f or Divi s i on I 

22 basketball and FBS footba l l as d i sti nc t from p r o f ess i onal spor ts 

23 i s d riven by consumers ' per cept ion t ha t student- athlet es are 

24 students . See Board o f Regents , 468 U. S . a t 101 - 02 (no t ing t ha t 

25 " [t]he i dentification o f thi s ' product ' [college football ] with an 

26 academic tradit i on d i f f e r entiates [ i t ] " from p r o f ess i onal spor ts) . 

27 Addit i onal educati on- r elat ed benef i t s , i f anyt h i ng, would serve to 

28 enhance student- athletes ' connection to academics . The na t ural 
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1 experi ments discussed i n the f i ndings of fact, as wel l as t he 

2 test imony of Plaint i f fs' survey expert, Dr . Poret , and some 

3 test imony by def ense witnesses , also show that i ncreasing 

4 education- rel ated compensati on and benefits woul d not reduce 

5 consumer demand for Divis i on I basketball or FBS footba l l . 

6 Def endant s and t heir witnesses agree that the types and amounts of 

7 compensat ion t hat t he NCAA current ly permits school s t o provi de to 

8 student- athlet es on top o f a grant - in- aid are consistent with wha t 

9 they descr i be as amateurism . Some of t h i s currentl y permi ss i b l e 

10 compensat ion on top of a grant- in- aid, which can reach t housands 

11 and even tens o f thousands of do l lars above the cost of 

12 attendance , i s re l ated t o educati on , and some is not . It follows 

13 that al l owi ng l i mited non- cash educati on- relat ed benefit s on top 

14 of a grant- in- a i d is no t inconsist ent wi t h what Defendants 

15 descr i be as amateurism . 

16 Nor is there evi dence here that allowi ng l i mi t ed academic 

17 awards woul d negatively a f fect consumers ' i nterest in Di v i sion I 

b 18 basketball or FBS footbal l . The NCAA wi l l be permi tted to l i mit 
r.i.. 

19 academic and graduati on awards and incent ives that are provided in 

20 cash or a cash- equivalent to a level that the record shows i s not 

21 demand- reduci ng or incons i stent with NCAA amateurism, namely the 

22 l evel at which athletics part icipati on awards, which are provided 

23 i n cash- equivalents, are capped by the NCAA . The NCAA also wi l l 

24 be permitted t o conti nue to limit grant s - in- aid at no t less t han 

25 the cost o f a t tendance and l imi t compensati on and benefi ts 

26 unrelated to educat ion . 

27 Def endant s rely heavi ly on the followi ng language from 

28 O' Bannon I I: "The Ru l e of Reason requi res that the NCAA permi t its 

95 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 96 of 104

1 school s t o provi de up to the cost o f a t tendance t o t heir s t udent 

2 athletes . It does not requi re more ." Id . at 1079 . But thi s 

3 l anguage from O'Bannon II cannot be r ead to preempt ively bar any 

4 Rul e of Reason challenge to any NCAA rule that res tricts or 

5 p r ohibi ts student- athlet e compensation . Such a b r oad r eading 

6 would be i ncons i stent with the c i rcui t court' s s t a t ement elsewhe r e 

7 i n t he opi n i on that, under the Rule o f Reason , the val i d i ty of 

8 each ru l e " must be proved, not presumed . " Id . a t 1064 . 

9 Furt her, t hi s statement was made in t he cont ext of t he 

10 ma j ority ' s d i sapproval of a l lowi ng def e r red cash payment s above 

11 the cost o f a t tendance and " un t ethered to educational expenses ." 

12 I d . at 1078 . Based on t he evi dence i n t hat case , the majority 

13 h e l d that paying s t udent-athlet es any amount of cash above the 

14 cost of attendance , if unrel ated t o educati on , would "viti ate 

15 their amateur status ," id . a t 1077 , whe r eas i nc l uding additional 

16 compensat ion in a g r ant- i n - aid up to the cost o f a t tendance would 

17 not . 

18 New evi dence p r esented in t h is case s hows that payment s above 

19 the cost o f a t tendance do no t v i tiate student- athletes ' NCAA 

20 ama t eur status , even when such payments a r e made i n cash-

21 equivalents , a r e unr elat ed to educati on , and can amount to 

22 thousands and even tens o f thousands o f do l lars . The NCAA permits 

23 student- athlet es to recei ve , above the cost o f a t tendance , cash -

24 equivalent payments f or t h e i r athleti c perfo rmance d i rect l y from 

25 their schools and conferences , t he cumulati ve value o f whi ch could 

26 reach $5 , 600 in an academi c school year . Th i s evi dence was not 

27 bef o r e the Ni nth Cir cuit i n O' Bannon I I . Mo r eover, the NCAA a l so 

28 currentl y permi ts a variety of other payment s above the cost o f 
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1 attendance t hat have no tethe r to educati on, such as payments o f 

2 $50 , 000 p r emi ums f o r loss - o f - value insur ance against loss of 

3 f utur e prof essional wages , thousands o f do l lars of SAF and AEF 

4 monies that can be used i n a wi de variety o f ways , and t housands 

5 of dol lars o f travel expenses f or fami ly member s . Def ense 

6 wi tnesses h ave test i fi ed that these payments a r e not inconsistent 

7 wi th ama t eurism . The economic analyses d i scussed above s how t hat 

8 consumer demand has not been nega t ivel y aff ected . 

9 The concer n described i n O' Bannon II that, if t he l i ne of 

10 paying cash, non- education- related compensat ion were crossed, 

11 there would be "no def i ned s t oppi ng point, " id . at 1078- 79 , is 

12 i napplicabl e here . The alternati ve being adopted would r emove 

13 NCAA caps on educat ion- related benefi ts onl y . These benef its are 

14 i nhe r ently l i mited to their ac t ual val ue , such as g r aduate school 

15 tuition . Cash o r cash- equi valent academic and graduat ion awar ds 

16 and i ncent i ves would be l i mited to the NCAA- approved amount s o f 

17 athleti cs part ici pati on awards . Thus , the al t ernative ru l es being 

18 adopted here do have a stopping poi nt , and t hat stopping poi nt 

19 f a l ls with i n amateuri s m as Defendants described it i n thi s case . 

20 Under t hese l ess restricti ve r ules , t he NCAA would r e t ain t he 

21 r i ght to def i ne t hese education- related benefits and t o r egulate 

22 h ow schools provi de them to student- athletes . Fo r example , t he 

23 NCAA could r equire schools to pay t h e cost of such benefi ts 

24 d i rectly to the educati onal institut i on o r p r ovi der f rom whi ch t he 

25 student- athlet es wil l obtai n t h e benef its . In the case o f 

26 educati on- re l ated suppl ies , such as computers and sci ence 

27 equipment, t he NCAA could r equire schools to pay fo r t hese i tems 

28 

97 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 98 of 104

1 directly or to rei mbur se student- athlet es f o r t hese expenses i f 

2 adequate proof of purchase i s shown . 

3 The adopt ion of t h is a lternat ive set o f ru l es a l so would not 

4 signif icantly i mpact t he NCAA' s ability t o superint end col lege 

5 sports , because only a smal l frac t ion of t he conduct t hat t he NCAA 

6 regulates would be a f fected . The NCAA wil l o t herwise r emain free 

7 to manage col lege spor ts as it wi shes . 

8 These a lternat ive rules are less restrict ive t han t he cur rent 

9 compensat ion rul es , and t herefor e less harmfu l to competi tion i n 

10 the r elevant marke t . They will result i n i ncreased competition 

11 among NCAA member s and incr eased educat ion- related compensation 

12 f or student- a t h l etes . 

13 VI I I . Balancing 

14 As discussed above , the Court has found and concluded t hat 

15 Plaintiffs have s hown a less r estricti ve a lternat ive t o t he 

16 challenged r ules . Accordingly, the Court can impose its remedy 

17 wi thout wei gh ing the ant icompeti tive e f fects of t he chal lenged 

18 restra i n t s agai nst t h e i r p r ocompet iti ve benefi ts as a final 

19 bal anci ng consi derat i on . 

20 Sever al Ni nth Circuit cases describe the balanci ng i nquiry as 

21 bei ng necessary as a f i na l consi de r at i on only if t h e cour t f i nds 

22 no v i abl e l ess restrictive alter nat i ve . For exampl e , i n County o f 

23 Tuolumne , the Ni nth Ci rcui t explained t hat whe r e " plaintiffs have 

24 f a i led to meet their burden of advanci ng v i abl e less restricti ve 

25 alter natives , " a court t hen " r each [es ] the balanci ng stage , " where 

26 i t "must balance the harms and benefi ts of t he [chal l enged 

27 restra i n t s ] to determine whe t her t hey a r e reasonabl e . " 236 F . 3d 

28 at 1160 (c i t i ng Areeda i 1507b at 397) . Si mi larly, i n Bhan , t he 
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1 c i rcui t cour t descri bed the Rule- o f - Reason inqui ry as involving 

2 f our step s , and no t ed that, af t er the thi r d s t ep in whi c h a 

3 p l aintiff mus t "try t o s h ow that any l egiti ma t e objectives can be 

4 ach ieved i n a subst ant i a lly less restricti ve manner ," " [f ] inally , 

5 t h e court mus t we i gh t he h arms and benefi ts to determine if t h e 

6 behavi or i s reasonabl e on balance ." 929 F . 2d at 1413 (ci ting 

7 Ar eeda 1 1502 at 371 - 72) . 

8 An a r gument can be made t hat bal anci ng s hould be done at an 

9 earli e r stage , and in the Ni nth Cir cuit, t he Ru l e of Reason 

10 i nquiry has been described i n varying ways . In Tan aka , t he 

11 c i rcui t cour t described i t as invol v i ng three steps but a l so no t ed 

12 t h a t a " restrai nt viol a t es the r ule o f r eason if t h e restrai nt ' s 

13 h arm to compet iti on outwei gh s i ts procompetit i ve e f fects . " 252 

14 F . 3d at 1063 . In Paladin Assocs . , Inc . v . Mon t . Power Co . , the 

15 c i rcui t cour t described the Rule of Reason inqui ry as 

16 " de t ermin[ i ng] wh e the r the ant i competitive aspect s o f t h e 

17 c hal l enged practi ce outwei gh its p r ocompetitive eff ect s ," without 

b 18 ment ioni ng any burden - shif t i ng steps . 328 F . 3d 1145 , 1156 (9th 
r.i.. 

19 Ci r . 2003) . In Am. Ad Mgmt . , Inc . v . GTE Corp . , the cour t r u l ed, 

20 "The f ac t fi nder must bal ance t h e r estrai nt and any j ustificati ons 

21 o r p r o - competit i ve e f fects o f t h e r estrai nt i n order t o de t ermine 

22 wh e the r the rest r aint i s unreasonabl e . " 92 F. 3d 781 , 791 (9 th 

23 Ci r . 1 996) (citati on , i nter nal quotat i on mark s , and emphasis 

24 omitted) . 

25 Some Supreme Cour t cases h ave described t h e Ru l e o f Reason 

26 i nquiry wi t hout mentioning a bur den- s hifting framework at a l l . 

27 See , e . g., Leegi n Cr eative Leather Pr ods ., Inc . v . PSKS , I nc ., 551 

28 U . s . 87 7, 885 (2007) (under the rul e o f reason , "the f actf inder 

99 



Case 4:14-md-02541-CW   Document 1162   Filed 03/08/19   Page 100 of 104

1 wei ghs all o f t h e circumstances o f a case i n decidi ng whether a 

2 restrictive practi ce s houl d be prohi b ited as i mpos i ng an 

3 unreasonabl e restraint on competition") ( c ita t ion and internal 

4 quo t ation marks omitted) . 

5 Thus , Supr eme Court and Ni nth Circui t cases have used various 

6 f ormul ations of t he Ru l e of Reason : t h ree s t eps f o l lowed by 

7 bal ancing , four steps i nc l uding balancing , bal ancing at t he second 

8 step , or eschewi ng a burden- shifting tes t with defined steps 

9 altogethe r. None of t hese cases has endor sed or r equir ed t he use 

10 of any par ticular f ormulation over any other . 

ro 11 The Court is no t per suaded by De f endant s ' cont ent ion t hat t he ·s 
t: c.8 . . . = :.-= 12 ment ion of a t hree- s t ep test by the Supr eme Court in Ohio v . 
o ro 
u u 
..,.. ,- 13 American Express Co . , 138 S . Ct . 2274 , 2284 (20 1 8) (analyzing 
CJ O -
·c b !E 14 challenged r estrai nts under t he Rule o f Reason using "a t h ree­
Q .~ 
!~ 15 step , burden- shi fting f ramewor k " ) and by t he Nint h Ci rcuit in 
.;: t 
00 ..c: 16 O' Bannon I I , 802 F. 3d a t 1 060 (r e f erring to the "third and final" 
-e t:: 
Q,j 0 

] ~ 17 step) , means t hat t he Rule o f Reason analysis can end without 
~-5 

b 18 bal ancing i f a viable l ess restricti ve a l ternati ve is not shown . 
r.i.. 

19 Neither t he Supreme Court nor the Ni nth Circui t has so hel d . I n 

20 O' Bannon I I , t he Ninth Circuit found a less r estricti ve 

21 alter native was v i abl e ; accordi ngly, balancing as a f inal 

22 considerati on was not necessar y i n that case . See 802 F . 3d at 

23 1 070 . The Supr eme Court' s rule- o f - reason analysis in American 

24 Express did not r each the balanci ng stage either, because t he 

25 plaintiff s had not sati sfied thei r burden to show t ha t t he conduct 

26 at issue had anticompetit i ve e f fects . 

27 As can be obser ved in many citati ons above , the Supr eme Court 

28 and t h e Ninth Circuit f requent l y re l y on t he t r eati ses and other 
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1 writings o f Phillip E . Areeda and He r bert Hovenkamp i n cases 

2 i nvol v i ng t h e Sh erman Act . See , e . g . , American Express , 1 38 S . 

3 Ct . at 2284 (ci t i ng Ar eeda & Hovenkamp) . These schol a r s have 

4 noted t hat a t hree- s t ep bur den- s h ifting framework and bal ancing 

5 " are hardly the same t h ing" because " the sequence of evidentiary 

6 steps , with its s h ifti ng burdens , is an attempt t o avoi d gener al 

7 bal anci ng . " See Areeda & Hovenkamp <JI 1507d . Their view i s t ha t 

8 bal anci ng i s appr opriate as a fi nal cons i derat i on where no v i able 

9 l ess restrictive alter nat i ve has been established . See i d . (" A 

10 bett er way to v i ew bal anci ng is as a l ast resor t wh en t h e 

11 

12 

13 

14 

15 

16 

17 

18 

def endant h as o f fered a procompetit i ve expl anat i on for a prima 

f acie ant icompeti tive rest r aint , but no l ess restrictive 

a l ter native has been s hown .. . The court mus t then determi ne 

whe t her t he ant i competitive eff ect s made i n t h e p rima fac i e case 

a r e suff ici ent ly o f fset by the proff ered def ense ." ) . 

I f no balanci ng were r equired at any poi nt in t he analysi s , 

an egregious restrai nt with a minor procompeti t i ve e ffect woul d 

h ave to be a l lowed to conti nue , me r e l y because a qual ifyi ng less 

19 restrictive alter nat i ve was not shown . In t his case , however , t he 

20 Court has f ound a v i ab l e less restrictive alter native and wil l 

21 enter i ts i n j unct i on accordi ngl y . 

22 I X. Summary of Li ability Det ermi nations 

23 For t h e reasons set f ort h above , t he Court fi nds and 

24 concl udes that the c h a l lenged ru l es , i n their curr ent fo rm, 

25 unreasonabl y restrai n trade in v i o l at i on o f Section 1 o f the 

26 Sherman Act . Th e challenged r u l es consti tut e hori zont a l pri ce-

27 fi xing agr eements enacted and enf o r ced wi t h monopsony power . Th i s 

28 essenti al l y eliminates p r ice competit i on as to one key aspect o f 
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1 the r ecruitment o f student- a t hletes in Divi sion I basket ball and 

2 FBS footba l l , namely t he l abor t hat goes int o t hese sports . As 

3 such , t he challenged r ules ha rm s t udent - ath let es by depriving them 

4 of compensati on t hey otherwi se would receive f or t h e i r ath leti c 

5 services . 

6 Def endant s failed t o s how t hat t he challenged r ules have an 

7 eff ect on p r omoti ng i ntegration o f student- athlet es and t he i r 

8 academic communi t i es . Wh i le Defendants have shown t hat l i miting 

9 student- ath let e compensation has some eff ect in p r eserving 

10 consumer demand for Di vis i on I basketball and FBS f oot bal l as 

11 compared wi t h no l imit , Plai ntiff s have shown t hat no t al l o f the 

12 challenged r ules are necessary to achi eve this e f fect and t hat a 

13 l ess restrictive alter native set of r ules would be v i rtual ly as 

14 eff ecti ve as t he set o f c h a l lenged ru l es , with out requiri ng 

15 s i gnifi cant costs t o implement . The l ess res trictive alternati ve 

16 would r emove l imitati ons on most educat ion- related benefi ts 

17 p r ovi ded on top o f a grant- i n - a i d , wh i le a l lowi ng t he NCAA to 

18 limit cash or cash - equi valent awards or incentives for academi c 

19 ach ievement or g r aduat i on to the same ext ent it l i mi ts ath letics 

20 awards . Li mits on compensation and benefi ts t ha t a r e not related 

21 to educat ion and a limit on t he grant- in- a i d at no t l ess than the 

22 cost of attendance woul d rema i n . 

Remedy 23 X . 

24 The Sherman Act grant s t he power t o d i stri c t courts to 

25 " prevent and restrai n viol ations" o f Section 1 . 15 U. S . C . § 4 . 

26 I n accordance wi t h t h e v i ab l e l ess restrictive alter nat i ve 

27 d i scussed above , the NCAA may continue to l imit t he grant- in- a i d 

28 at not l ess than the cost o f attendance , and t o l i mi t compensation 
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1 and benefits t hat are unrela t ed to educat ion provided on top o f a 

2 grant- in- a i d . The NCAA may also limit academic or graduation 

3 awards or i ncentives, provided in cash or cash- equivalent , as l ong 

4 as t he l imi t imposed by the NCAA is no t l ess t han t he a t h l etics 

5 part icipati on awards l i mit . 

6 Current NCAA limits on other education- related benefits that 

7 can be provided on top of a grant- in- aid are invalidat ed . The 

8 NCAA may not limit these benefi ts in the fu t ure . 

9 Each conference wi ll continue t o be able to limit any 

10 compensat ion or benef its, includi ng t he education- rel ated benef its 

~ 11 that the NCAA wi l l not be permi tted to cap , as l ong as it does so ·s 
~@ 12 i ndependently from other conferences . Schools will remain free to 
O C'3 

~2 13 set l i mits on thei r own o f fers to student- a t hletes . 
CJ 0 
·c b 
~ E 14 The NCAA wi l l retain t he right to def i ne, i n an exercise of 
Q .~ 
i ~ 15 discreti on and good f a ith , education- related benefits and t o 
.;: t :f:! 16 regulate how schools provi de them to s t udent-athlet es. The NCAA 
Q,j 0 

] ~ 17 may a l so ass i st conferences and school s in enforcing any 
~-5 

b 18 conference rules l imiti ng educati onal benef its . 
r.i.. 

19 The Court wi l l herewi t h issue an injunction, whi ch wi l l take 

20 eff ect i n ninety days but wi ll be s t ayed pending the issuance of a 

21 mandate if a notice of appeal i s t imel y f i l ed . The Court wi l l 

22 retain juri sdiction over the enforcement and amendment of t he 

23 i njunct i on . 

24 I I 

25 

26 

27 

28 
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1 CONCLUSION 

2 There is a great disparity between t he extraordi nary revenue 

3 that Def endant s garner from Division I basketbal l and FBS 

4 f oo t bal l, and t h e modes t benefi ts t hat c l ass members recei ve in 

5 exchange fo r t heir par tici pat ion in t hese sports r elat ive t o t he 

6 val ue o f t h e i r ath letic ser vices and the contributi ons they make . 

7 Class member s contribute their e l ite talent and t i me , t h ey l i mit 

8 their educati onal options , and t hey risk t heir l ong- term health to 

9 c r eate enormous f i nanci al value f o r Def endants . 

10 Restricting non- cash educati on- r elat ed benef i t s and academic 

ro 11 awards that can be provided on top of a g r ant- in- aid has not been ·s 
~@ 12 p r oven to be necessary t o preser ving consume r demand f or Divi s i on 
o ro 
u u 
_ ,_ 13 I basketbal l and FBS footba l l as a p r oduct dist i nc t f rom 
CJ 0 
·c b 
~ E 14 p r o f ess i onal spor ts . Allowi ng each confer ence and its member 
Q .~ 
i~ 15 school s t o provi de additional education- re l ated benef its without 
.;: t :f:! 16 NCAA caps and proh ibi t i ons , as well as academic awar ds , wi l l help 
Q,j 0 

] ~ 17 amelior a t e t heir ant i competitive eff ect s and may provide some o f 
~-5 

b 18 the compensation s t udent-ath let es woul d have received absent 
r.i.. 

19 Def endant s ' agr eement to restrain trade . 

20 The c l erk shall ent er j udgment in favor of t he Plai ntiff 

21 class . Plaint i f fs s h a l l recover t heir costs f r om De f endant s . The 

22 part ies shal l not f i l e any post- trial mo t ions based on a r guments 

23 that h ave already been made . 

24 I T IS SO ORDERED. 

25 

26 

27 

28 

Dated : Ma r ch 8 , 2019 
Claudia Wilken 
United St a t es District Judge 
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