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While some NCAA rules were challenged in both cases, these
are core rules that address eligibility and compensation in
general terms.40 This overlap is a consequence of the
interconnected nature of NCAA bylaws, and does not indicate that
the two actions overlap in terms of the specific and distinct
conduct being challenged, or the rights affected. The fact that
the limit on the grant-in-aid is addressed in both cases also does
not preclude this action. The NCAA changed this limit before the
Court’s injunction in O’Bannon went into effect, and the NCAA’s
changed rule differs from the less restrictive alternative that

the Court found in O’Bannon I with respect to the student-athletes

who would receive the relief and the source and type of the
compensation that would cover the difference between the prior
grant-in-aid limit and the cost of attendance.

Moreover, since O’Bannon, there have been material increases
in permissible compensation above the cost of attendance that is
not related to education. These increases are relevant to the
question of whether restrictions on student-athlete compensation
are necessary to preserve consumer demand for college sports as
distinct from professional sports. These include the payment by
schools from SAF monies of $50,000 premiums for loss-of-value

insurance against the loss of future professional earnings in case

40 For example, challenged rules that are common to both cases
include Division I Bylaw 13.2.1 (prohibiting benefits and
financial aid not permitted by the NCAA); Division I Bylaw 16.02.5
(prohibiting funds, awards, or benefits not permitted by the
NCAA); and Division I Bylaw 12.1.2.1 (listing prohibited forms of
“pay”). These rules must be read in conjunction with rules that
address compensation and benefits in more specific terms and in
more specific contexts.
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of injury in college. In January 2015, the NCAA began to pay up
to $3,000 for family members of student-athletes to attend the
Final Four games and up to $4,000 to attend basketball
championships; the College Football Playoff committee began to pay
up to $3,000 for each competing athlete’s family members to travel
to that event. Student-athletes previously could receive
performance awards in the form of store-specific gift cards but
can now receive these awards, in capped amounts, in the form of
Visa gift cards that can be used anywhere that accepts Visa.
Schools can now provide unlimited food to student-athletes.

Defendants note that some of the forms of compensation and
benefits addressed in this case, such as Pell grants, benefits
from the SAF, and store-specific gift cards, were mentioned or can
be found in the record in O’Bannon. This fact is not sufficient
to support Defendants’ claim preclusion argument.

Because student-athlete compensation has expanded since
0’Bannon, Defendants also argue that no new actionable conduct or
material change in the factual basis of 0’Bannon has occurred

since O’Bannon I to justify a conclusion that this action is not

precluded. This argument misses the point. It is the fact that
the prices of student-athlete compensation are fixed, as opposed
to the amount at which these prices are fixed, that renders the

agreements at issue anticompetitive. See O’Bannon II, 802 F.3d at

1071 (™It is no excuse that the prices fixed are themselves

reasonable.”) (quoting Catalano, Inc. v. Target Sales, Inc., 446

U.S. 643, 647 (1980)) (internal quotation marks omitted).
Defendants do not dispute that the challenged rules embody

agreements among competitors that fix the prices of student-
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athlete compensation. Accordingly, the Court cannot dismiss
Defendants’ “anticompetitive price-fixing agreement as benign,”
see id., simply because they contend that the fixed prices are

more reasonable than they used to be. See Associated Press v.

United States, 326 U.S. 1, 16 n.15 (1945) (“[Tlhe Sherman Act

cannot be evaded by good motives.”) (citation and internal
quotation marks omitted) .

The material factual differences discussed above defeat
Defendants’ preclusion arguments and warrant examining the conduct

challenged in this case under the Rule of Reason. See Oltz v. St.

Peter’s Cmty. Hosp., 861 F.2d 1440, 1449 (9th Cir. 1988) (“The

rule of reason requires an evaluation of each challenged restraint
in light of the special circumstances involved. That the analysis
will differ from case to case 1s the essence of the rule.”)
(citation omitted). Whether the challenged price-fixing conduct
here is justified by a procompetitive effect must be proved, and

not presumed. See O’Bannon II, 802 F.3d at 1063-64.

In sum, because Plaintiffs raise new antitrust challenges to
conduct affecting a different class, in a different time period,
relating to rules and forms of compensation that are not the same
as those challenged in 0O’Bannon, the claims in this case are not

precluded by O’Bannon IT.

ITTI. The Rule of Reason

The Rule of Reason is intended for the analysis of
“agreements whose competitive effect can only be evaluated by
analyzing the facts peculiar to the business, the history of the

restraint, and the reasons why it was imposed.” Nat’l Soc. of

Prof’l Eng’s v. United States, 435 U.S. 679, 692 (1978). ™“[Tlhe
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purpose of the analysis is to form a judgment about the
competitive significance of the restraint; it is not to decide
whether a policy favoring competition is in the public interest,

or in the interest of the members of an industry.” Id.; see also

Cont’l T. V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 49 (1977)

(“Under this rule, the factfinder weighs all of the circumstances
of a case in deciding whether a restrictive practice should be
prohibited as imposing an unreasonable restraint on
competition.”).

Several Ninth Circuit opinions have articulated burden-
shifting schemes to apply the Rule of Reason. “Under the rule of
reason burden-shifting scheme, plaintiffs first must ‘delineate a
relevant market and show that the defendant plays enough of a role
in that market to impair competition significantly.’” Cnty. of
Tuolumne, 236 F.3d at 1150 (citation omitted). Second, if the
plaintiffs make that showing, the burden then shifts to the
defendants to offer evidence that a legitimate procompetitive
effect is produced by the challenged behavior. Id. Third, if the
defendants do so, the burden then shifts back to the plaintiffs to
demonstrate that there are less restrictive alternatives to the
challenged conduct. Id. Finally, if the plaintiffs fail “to meet
their burden of advancing viable less restrictive alternatives,”

”

the court then will “reach the balancing stage,” wherein the court
“must balance the harms and benefits” of the challenged conduct to
determine whether it is “reasonable.” Id. at 1160 (citing Phillip

E. Areeda and Herbert Hovenkamp, Antitrust Law: An Analysis of

Antitrust Principles and Their Application  1507b).
/7
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IV. Rule of Reason: Market Definition

Plaintiffs first must show that the challenged conduct has
significant anticompetitive effects in the relevant market.
“Proof that defendant’s activities had an impact upon competition
in the relevant market is ‘an absolutely essential element of the

rule of reason case.’” Supermarket of Homes, Inc. v. San Fernando

Valley Bd. of Realtors, 786 F.2d 1400, 1405 (9th Cir. 1986)

(citation omitted). The term “relevant market” in this context
“encompasses notions of geography as well as product use, quality,
and description. The geographic market extends to the area of
effective competition . . . where buyers can turn for alternative
sources of supply. The product market includes the pool of goods
or services that enjoy reasonable interchangeability of use and

cross—-elasticity of demand.” Tanaka v. Univ. of S. Cal., 252 F.3d

1059, 1063 (9th Cir. 2001) (citation and internal quotation marks
omitted) .

As discussed in the findings of fact, Plaintiffs produced
sufficient evidence on summary judgment to establish the existence
of a relevant market comprising national markets for Plaintiffs’
labor in the form of athletic services in men’s and women’s
Division I basketball and FBS football, wherein each class member
participates in his or her sport-specific market. In these
markets, the class members sell their athletic services to the
schools that participate in Division I basketball and FBS football
in exchange for grants-in-aid and other compensation and benefits
permitted by NCAA rules on top of grants-in-aid. Because of the
absence of any viable substitutes for Division I basketball and

FBS football, Defendants hold monopsony power in all of these
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markets and exercise that power to cap artificially the
compensation offered to recruits. This is reflected in the high
degree of concentration found in the relevant market. Class
members cannot obtain the same combination of a college education,
high-level television exposure, and opportunities to enter
professional sports other than from Division I schools. See

O’Bannon I, 7 F. Supp. 3d at 965-68, 991-93 (finding relevant

market wherein Division I basketball and FBS football schools
compete to recruit elite football and basketball players);

O’Bannon II, 802 F.3d at 1056-57, 1070 (affirming relevant market

found in O’Bannon I on the ground that the NCAA did not “take

issue with the way that the district court defined” the relevant
market) .

During summary Jjudgment proceedings, Defendants did not
request that the Court adopt an alternative market definition, or
point to any admissible evidence to create a genuine issue of
material of fact with respect to market definition. Although
Defendants argued later that this Court should have considered or
adopted a multi-sided market definition, the Court rejected these
arguments on the ground that they were untimely, and on the ground
that the only evidence to support the belated multi-sided market

definition was inadmissible in any event. See generally Order

Reaffirming Exclusion of Certain Expert Testimony by Dr. Elzinga,
Docket No. 1018.
V. Rule of Reason: Anticompetitive Effects

The requisite showing of significant anticompetitive effects
calls for evidence that “the activity is the type that restrains

trade and that the restraint is likely to be of significant
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magnitude.” Bhan v. NME Hosps., Inc., 929 F.2d 1404, 1413 (9th

Cir. 1991). This can be done by showing that “the defendant plays
enough of a role” in the relevant market “to impair competition
significantly,” or by showing that the challenged restraint “has

”

actually produced significant anti-competitive effects,” such as

by restricting output or fixing a price. Id.; Board of Regents,

468 U.S. at 109 (“[W]lhen there is an agreement not to compete in
terms of price or output, ‘no elaborate industry analysis is
required to demonstrate the anticompetitive character of such an
agreement.’”) (citation omitted).

Because Defendants have near complete dominance of, and
exercise monopsony power in, the relevant market, and because it
is undisputed that the challenged restraints suppress competition
and fix the price of student-athletes’ services, the Court has
found that the anticompetitive effects of the challenged rules are
severe. On summary judgment, the Court found no genuine issue of
material fact that the challenged rules cause significant
anticompetitive effects in the relevant market. Plaintiffs
produced sufficient evidence on summary judgment and at trial to
show that the challenged rules amount to overt horizontal price-
fixing among competitors, because they essentially eliminate price
competition as to one key aspect of the recruitment of student-
athletes in Division I basketball and FBS football, namely the

price of the services of student-athletes. See Board of Regents,

468 U.S. at 100 (noting that horizontal price-fixing agreements
have a “high” probability of resulting in anticompetitive effects
and are “ordinarily condemned as a matter of law” under an illegal

per se approach).
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This evidence also established that the challenged rules harm
class members, because the rules deprive them of compensation they

would receive in the absence of the restraints. See O’Bannon II,

802 F.3d at 1071 (holding that NCAA compensation rules have

anticompetitive effects because they “extinguish” one form of
competition among schools seeking to land recruits and deprive
student-athletes of compensation they would receive absent the

rules) (citation and internal quotation marks omitted) .

VI. Rule of Reason: Asserted Justifications for the Challenged
Restraints

Because Plaintiffs have established that the challenged rules
restrain competition and have severe anticompetitive effects, the
burden shifts to Defendants to show that the challenged price-
fixing conduct “brings about some procompetitive effect in order

to justify it under the antitrust laws.” O’Bannon II, 802 F.3d at

1073 (emphasis omitted) .

The only two asserted procompetitive justifications for the
challenged rules that survived summary judgments: are (1) that the
challenged rules promote amateurism, which in turn enhances
consumer demand for Division I basketball and FBS football; and
(2) that the challenged rules promote integration of student-

athletes with their academic communities, which in turn improves

41 The Court will not consider arguments relating to
procompetitive justifications that it rejected on summary
judgment. See Summary Judgment Order at 23 n.7, Docket No. 804;
see also O’Bannon II 802 F.3d at 1072 (affirming the district
court’s rejection of competitive balance and increased output
procompetitive justifications because the NCAA “offered no
meaningful argument that those findings were clearly erroneous”).
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the quality of the college education that student-athletes receive
for their athletic services.

A. Consumer Demand for Amateurism

Defendants first contend that the challenged rules are
procompetitive because they promote the principle of amateurism,
which enhances consumer demand. Defendants argue that consumers
value amateurism, and that consumer demand for Division I
basketball and FBS football would deteriorate if student-athletes
received more compensation. To support their contentions,
Defendants rely on the expert opinions of Dr. Elzinga and Dr.
Isaacson, and lay testimony by various NCAA, conference, and
school administrators regarding the preferences of viewers of
college sports.

As a threshold matter, it is important to recognize that the
challenged limits on compensation cannot be deemed procompetitive
simply because they promote or are consistent with amateurism. To
be procompetitive, the challenged rules must have some
procompetitive effect on the relevant market.

Although their theory is that the challenged rules promote
amateurism, Defendants did not offer an affirmative definition of
amateurism. While Defendants place great emphasis on the
Principle of Amateurism, which is described in the Division I
constitution, the principle does not mention or address
compensation; nor does it prohibit or even discourage
compensation. Accordingly, no link appears between this principle
and the challenged compensation limits.

Defendants argue that amateurism can be defined based on what

it is not, namely, amateurism is not “pay for play.” But the
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concept of “pay for play” does not help define amateurism because
this term itself is undefined.

Defendants have not pointed to any NCAA bylaws that define
amateurism, pay for play, or pay. In the bylaws, “pay” is defined
only indirectly, by way of a list of forms of compensation that
the NCAA permits and does not permit. A reading of these bylaws
discloses no principled, articulable difference between amateurism
and not amateurism, or “pay for play” and not “pay for play.” The
only thing that can be inferred is that compensation constitutes
“pay for play” or “pay” if the NCAA has decided to forbid it, and
compensation is not “pay for play” or “pay” if the NCAA has
decided to permit it.

The NCAA permits grants-in-aid up to the cost of attendance.
In addition, student-athletes can receive cash or cash-equivalent
compensation that exceeds the cost of attendance by thousands of
dollars. The NCAA permits schools and conferences to pay student-
athletes awards for their performance in their sport, which can be
paid in cash-equivalent Visa cards; student-athletes who reach
high levels of competition can receive up to $5,600 in such awards
in a school year. Because these awards are directly correlated
with athletic performance, they appear, on their face, to be “pay
for play,” and thus, inconsistent with amateurism as Defendants
and their witnesses describe that term. Yet, they are allowed.
Also permissible are SAF payments in the thousands of dollars for
varying purposes, including for $50,000 premiums for loss-of-value
insurance against future loss of professional wages.

The NCAA permits schools to provide per diem payments to

student-athletes for un-itemized expenses. It also permits
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schools to pay for family members’ travel expenses to attend
certain events; separately, the NCAA and the College Football
Playoff committee have paid thousands of dollars for family
members to travel to the Final Four, as well as the basketball and
FBS championships. The NCAA allows outside organizations to
provide payments to certain student-athletes for their
performance; in the case of student-athletes who do well in the
Olympics or in international competitions, the payments that can
be provided under current NCAA rules are unlimited.

Some of the compensation and benefits above the cost of
attendance that the NCAA currently permits are related to
education. For example, the NCAA permits schools to provide
student-athletes with funding for post-eligibility graduate school
at any institution, although this is capped at $10,000 per
student, two students per school, per year. These are the Senior
Scholar Awards. It also permits schools to pay, with SAF funds,
for education-related items and expenses, such as laptops and pre-
eligibility tutoring, that are not covered by the cost of
attendance.

An individual student-athlete could receive all of the
aforementioned forms of compensation, in combination, without
losing his or her status as an amateur or eligibility to play in
Division I sports. When combined, this compensation can total
thousands and even tens of thousands of dollars above a full cost-
of-attendance grant-in-aid. Again, the Court does not mean to
imply that these payments should not be made. The point is that
student-athletes’ receipt of this compensation in excess of the

cost of attendance, some of which is related to education and some
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of which is not, has not led to a reduction in consumer demand for
college sports as a distinct product, which continues apace.

Defendants’ only economics expert on consumer demand, Dr.
Elzinga, did not even attempt to examine whether a relationship
exists between compensation and consumer demand. He opines that
this analysis is not possible because amateurism has always
existed and the NCAA has always enforced it; he also opines that
any such analysis would be unnecessary in any event because
amateurism is not about whether student-athletes receive specific
dollar amounts in compensation, but is instead about whether they
are paid to play, which is a concept that he does not define. Dr.
Elzinga’s opinions and assumptions are contrary to the record,
which shows that the NCAA has not always enforced amateurism
rules; that amateurism, and amounts of permissible student-athlete
compensation, have changed materially over time; and that the
amounts of compensation that student-athletes receive are very
relevant to the determination of whether a student-athlete is an
NCAA amateur or not, because the NCAA’s limits on certain forms of
compensation are set based on specific dollar amounts for that
very purpose. Accordingly, the Court found Dr. Elzinga’s opinions
to be unconvincing.

Defendants attempted to establish a connection between
student-athlete compensation and consumer demand by way of the
opinions of their survey expert, Dr. Isaacson. His opinions,
however, do not establish or suggest that a relationship exists
between the challenged rules and consumer demand.

The only economic analysis in the record that addresses the

impact of changes to student-athlete compensation on consumer
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demand, that of Dr. Rascher, shows that recent increases in
student-athlete compensation, related and unrelated to education,
have not decreased consumer demand. Dr. Rascher concluded, in
fact, that revenues, which are an indicator of demand, at the
NCAA, conference, and school levels have increased since 2015,
when class members’ permissible compensation increased
significantly as a result of the change to the grant-in-aid limit
that year and the expansion or creation of other benefits that
schools can provide on top of a full grant-in-aid. Accordingly,
Dr. Rascher’s findings suggest that additional increases in
compensation would not reduce consumer demand.

Dr. Rascher’s conclusions are corroborated by other evidence,
including the opinions of Plaintiffs’ survey expert, Dr. Poret,
and some testimony from defense witnesses.

Dr. Poret specifically tested whether providing certain forms
of additional compensation to student-athletes would affect future
viewership or attendance of basketball and football. He concluded
that viewership and attendance would not be negatively impacted if
the scenarios he tested were implemented individually.

If limits on student-athlete compensation were necessary to
maintain consumer demand, one would expect to see increases in
compensation leading to decreases in consumer demand. The
evidence described above shows that actual increases in
compensation have not decreased demand, and it suggests that
future increases in compensation likewise would not do so.

The challenged compensation limits do not appear to be set by
the NCAA based on considerations of consumer demand. The NCAA’s

Rule 30 (b) (6) witness, Kevin Lennon, testified that he does not
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recall any instance in his more than thirty years with the
organization in which a study on consumer demand was considered by
the NCAA membership when making rules about compensation.

Defendants rely on lay witness testimony to try to establish
a connection between the challenged compensation rules and
consumer demand. Most of this testimony is predicated on personal
opinion and conversations with unidentified fans of college sports
with whom witnesses have spoken. Some of these witnesses
testified that the challenged rules prevent conferences from
setting different rules on student-athlete compensation based on
their different values and resources; these witnesses posited that
changing the challenged rules could negatively impact the consumer
appeal of national tournaments and rivalries, or could result in
conference realignment, all of which could negatively affect
consumer demand for college sports. But this testimony is
unsupported by the weight of the evidence, which shows that
significant variance already exists among conferences in terms of
student-athlete compensation schemes, resources, and performance,
and that conference realignment has been frequent. None of this
has negatively affected consumer demand or revenues.

Some witnesses testified that consumers enjoy college sports
because of the difference between college sports and professional
sports. Much of this difference is based on the fact that
student-athletes are students playing for their school. But this
does not in itself establish any connection between consumer
demand and the challenged rules. Indeed, student-athletes would
remain students even if their compensation were not limited by the

challenged rules. See O’Bannon II, 802 F.3d at 1073 (concluding
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that the opportunity to earn a higher education “would still be
available to student-athletes if they were paid some compensation
in addition to their athletic scholarships. Nothing in the
plaintiffs’ prayer for compensation would make student-athletes
something other than students and thereby impair their ability to
become student-athletes”).

Other distinctions between college and professional sports
are the amounts and types of compensation players receive. The
distinction, currently, cannot be based on student-athletes
receiving no compensation or benefits above the cost of attendance
and professionals receiving large cash salaries, sometimes in the
millions of dollars. This is because student-athletes already
receive moderate amounts in compensation and benefits on top of a
grant-in-aid without affecting the distinction between college and
professional sports. Instead, the Court found that a distinction
between college and professional sports arises from the fact that
student-athletes do not receive unlimited cash payments,
especially those unrelated to education, like those seen in
professional sports leagues.

Accordingly, the Court found that, when compared with having
no limits on compensation, some of the challenged compensation
rules may have an effect on preserving consumer demand for college
sports as distinct from professional sports to the extent that
they prevent unlimited cash payments unrelated to education such
as those seen in professional sports leagues. As will be
discussed in more detail in the next section, however, not all of
the challenged rules in their current form are necessary to

achieve this procompetitive effect, and there is a less
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restrictive alternative to the set of current challenged
compensation restrictions.

The challenged compensation limits can be divided into three
categories: (1) the limit on the grant-in-aid at not less than the
cost of attendance; (2) compensation and benefits unrelated to
education paid on top of a grant-in-aid; (3) compensation and
benefits related to education provided on top of a grant-in-aid.

The Court found that the challenged limits in the first and
second categories are procompetitive relative to having no limits,
to the extent that they help maintain consumer demand for college
sports as a distinct product by preventing unlimited cash payments
unrelated to education.

As for the limits in the third category, only some have been
have been shown to be procompetitive, namely limits on academic or
graduation awards and incentives that are provided in cash or
cash-equivalents. These could become a vehicle for unlimited
payments. The Court found that limits or prohibitions on most
other benefits related to education that can be provided on top of
a grant-in-aid, such as those that limit tutoring, graduate school
tuition, and paid internships, have not been shown to have an
effect on enhancing consumer demand for college sports as a
distinct product, because these limits are not necessary to
prevent unlimited cash compensation unrelated to education.
Educational benefits limited or prohibited by these rules are
distinct from professional-level compensation because they have a
connection to education, are paid to students, their value is
inherently limited to their actual cost, and they can be provided

in kind, not in cash. Defendants have offered no cogent
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explanation for why limits or prohibitions on these education-
related benefits are necessary to preserve consumer demand. Some
evidence instead suggests that the challenged limits on education-
related compensation are arbitrary.4? Accordingly, because no
procompetitive justification for limiting these education-related
benefits has been shown, limits on these benefits cannot be
included in a less restrictive alternative.

B. Integration

Defendants contend that the challenged rules have a
procompetitive effect because they promote the integration of
student-athletes into their academic communities. Defendants
posit that this integration improves the college education that
student-athletes receive for their athletic services.

For this proffered justification to be viable, Defendants
would have to establish (1) that the challenged rules promote
integration, and (2) that integration has a procompetitive effect
in the relevant market. As detailed in the findings of fact,
Defendants did not meet their burden to show that the challenged
rules have an effect on promoting integration. That alone

defeats integration as a procompetitive justification.

22 For example, when asked whether increasing the current

limit on Senior Scholar Awards from two students per school to
five students per school would render the awards inconsistent with
amateurism, the NCAA’s Rule 30 (b) (6) witness, Kevin Lennon,
provided no meaningful response other than to justify the current
limit on the basis that the membership decided that limiting the
awards to two students per school constituted a reasonable cap.
Trial Tr. (Lennon) at 1551-53. It could be raised from two to
three. Lennon Rule 30 (b) (6) Dep. Tr. at 179.
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The evidence shows that student-athletes benefit in various
ways from the college education they receive, but Defendants have
not shown that such benefits arise out of the challenged
compensation limits. Most of the benefits that student-athletes
can gain from attending college are caused, instead, by the
education itself and by other rules and policies, such as those
relating to academic eligibility requirements, tutoring, academic
support, living conditions, and the scheduling of athletic
practice and events. None of these rules and policies, which
appear to be the driving force behind the integration that
Defendants describe, are challenged here. Accordingly, student-
athletes would still enjoy the benefits caused by the latter
rules and policies even if the challenged compensation limits
were changed.

Defendants’ expert, Dr. Heckman, conceded that additional
compensation could improve outcomes for student-athletes, belying
the notion that the challenged compensation limits, as they
currently stand, are necessary to achieve positive student-
athlete outcomes. Additionally, other evidence shows that
student-athlete achievement, as measured by graduation rates, has
increased since 2015, when permissible athletics-related
compensation increased. This also suggests that the challenged
compensation limits are not necessary to improve student-athlete
academic outcomes. This evidence also undermines Dr. Heckman’s
opinion that student-athletes would be incentivized to spend time
on athletics to the detriment of academics if they received

additional compensation.
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Defendants also rely on testimony positing that additional
compensation for student-athletes would create a “wedge” between
student-athletes and non-athletes, and even among student-
athletes if any additional compensation provided were not
distributed equally. The NCAA advanced the same theory in

O’Bannon I. See 7 F. Supp. 3d at 980-81. There, this Court

found that certain limited restrictions on student-athlete
compensation “may help” prevent a wedge between student-athletes
and others on campus, see id. at 980, and the Ninth Circuit
affirmed that finding, although it noted that, on appeal, the
NCAA focused all of its arguments regarding a procompetitive

justification on its amateurism theory. O’Bannon II, 802 F.3d at

1059-60, 1072.
Here, the evidence that Defendants cite in support of their

“wedge” theory is even weaker than that presented in O’Bannon I,

and it also is directly contradicted by evidence that was not

availlable at the time of O’Bannon I. This shows that student-

athlete compensation increased since 2015 and this greater
compensation, which can reach thousands or tens of thousands of
dollars above a full cost-of-attendance grant-in-aid, has not
resulted in increased separation between student-athletes and
other students. This evidence distinguishes the factual record

here regarding the “wedge” theory from the record in O’Bannon I,

and it justifies a different conclusion with respect to the

“wedge” theory and integration as a procompetitive justification.
Divisions among students exist and are inevitable as a result of
factors that are unrelated to the challenged rules. Further, the

challenged rules may create or exacerbate a wedge because they
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result in some schools spending money that would otherwise go to
student-athlete compensation on frills, like extravagant,
athletes-only facilities.

Because Defendants failed to show that the challenged rules
have an effect on promoting integration, Defendants’ integration
justification fails.

VII. Rule of Reason: Alternatives to the Challenged Restraints

Defendants have sufficiently shown a procompetitive effect of
some aspects of the challenged compensation scheme.s3 These are
the cost-of-attendance limit on the grant-in-aid, the limits on
compensation and benefits unrelated to education, and the limits
on cash or cash-equivalent education-related awards and incentives
for academic achievement or graduation. The procompetitive effect
of these caps is preventing unlimited, professional-level cash
payments, unrelated to education, that could blur the distinction
between college sports and professional sports and thereby
negatively affect consumer demand for Division I basketball and
FBS football. Defendants, however, have not shown a
procompetitive justification for caps on education-related
benefits that are inherently limited by their actual cost and that
can be provided in kind, not in cash, such as rules that limit
scholarships for graduate school.

The burden shifts to Plaintiffs to show that there are

substantially less restrictive alternative rules that would

43 Because Defendants have not shown that the challenged rules
can be justified on the ground that they promote integration, the

Court does not consider whether any proffered less restrictive
alternatives would promote integration.
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achieve the same procompetitive effect as the challenged set of
rules.

Where a restraint “is patently and inexplicably stricter than
is necessary to accomplish” demonstrated procompetitive
objectives, “an antitrust court can and should invalidate it and
order it replaced with a less restrictive alternative.” O’Bannon
II, 802 F.3d at 1075 (emphasis omitted). To be viable, a less
restrictive alternative must be “virtually as effective” in
serving the established procompetitive effect of the challenged
restraints, and its implementation must be achieved “without
significantly increased cost.” See id. at 1074, 1076 n.19
(citation and internal quotation marks omitted). In the context
of NCAA rules limiting student-athlete compensation, a court must
afford the NCAA “ample latitude” to superintend college athletics,
and may not “use antitrust law to make marginal adjustments to
broadly reasonable market restraints.” Id. at 1074-75 (citation
and internal quotation marks omitted).

As discussed in the findings of fact, there is a less
restrictive alternative to the set of challenged rules that meets
these requirements. Under these alternative rules, the NCAA can
continue to cap the grant-in-aid at not less than the cost of
attendance. The NCAA can also continue to limit compensation and
benefits, paid in addition to the cost of attendance, that are
unrelated to education. The association can continue to limit
academic or graduation awards or incentives, provided in cash or

cash-equivalent on top of a grant-in-aid, as long as the limit is
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not less than the athletics participation awards limit.4s A lower
cap is not necessary to preserve consumer demand because athletics
participation awards, at the current caps, have not been demand-
reducing. In fact, the NCAA considers these amounts consistent
with amateurism. While the NCAA could reduce the athletics
participation awards limit in the future, it may not reduce
academic or graduation awards or incentives to amounts lower than
the current athletics participation awards limit. The NCAA may
increase athletics participation awards in the future, but it must
increase any limits on academic or graduation awards and
incentives so that such limits are never lower than the limit on
athletics participation awards.

Defendants have not shown a procompetitive effect for NCAA
rules that restrict inherently limited, non-cash, education-
related benefits provided on top of a grant-in-aid. Accordingly,
such limits are not included in the less restrictive alternative
rules. The types of inherently limited education-related benefits
that are uncapped as part of this alternative include those that
currently are prohibited or limited in some fashion by the NCAA.
These are listed in the findings of fact.

As discussed in the findings of fact, this alternative would

be virtually as effective as the challenged set of rules in

44 As discussed in the findings of fact, the athletics
participation awards limit is the maximum amount of compensation
that an individual student-athlete could receive in an academic
school year in participation, championship, or special achievement
awards (combined) under Division I Bylaw, Article 16, and listed
in Figures 16-1, 16-2, and 16-3 of the 2018-2019 Division I
Manual, J0024.
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preserving the same contribution to consumer demand for Division I
basketball and FBS football, as a product distinct from
professional sports, that the current NCAA compensation scheme
achieves. This is because this alternative expands education-
related compensation and benefits only, and it does so in a way
that would not result in unlimited cash payments, untethered to
education, similar to those observed in professional sports.

This alternative also would not require significant new costs
to implement, because it eliminates NCAA caps on education-related
benefits. This will eliminate the need to expend resources on
compliance and enforcement in connection with such caps. To the
extent that the NCAA, conferences, or schools choose to regulate
compensation in any way that is permissible under this
alternative, they could employ existing rule-making,
interpretation, and enforcement structures to do so. The NCAA
could assist conferences and schools in that undertaking, by
reallocating the resources it uses to enforce or interpret the
NCAA caps that this alternative eliminates, or otherwise.

The alternative adopted here is consistent with the teachings

of O’Bannon II. As noted above, in that case, the Ninth Circuit

affirmed this Court’s conclusion that the NCAA’s compensation
limits relating to the use or licensing of NIL violated the
Sherman Act, and affirmed its order that the NCAA could not cap
compensation for student-athletes’ NIL at an amount lower than the
cost of attendance. The circuit court reasoned that (1) the
evidence in that case did not “suggest[] that consumers of college
sports would become less interested in those sports” if this

compensation were provided because it “would be going to cover
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[student-athletes’] ‘legitimate costs’ to attend school;” and (2)
the additional compensation “would have virtually no impact on
amateurism” as the NCAA defined the concept in that case.

O’Bannon II, 802 F.3d at 1074-75. “By the NCAA’s own standards,

student-athletes remain amateurs as long as any money paid to them
goes to cover legitimate educational expenses.” Id. at 1075. The
circuit court, however, vacated this Court’s order that the NCAA
could not limit the schools’ compensation in trust to student-
athletes for their NIL at an amount lower than $5,000 per year.
The majority found that this Court erred in allowing student-
athletes to be paid cash untethered to their education expenses,
even if such payment was deferred, because that alternative would
not be “wvirtually as effective as the NCAA’s current amateur-
status rule.” 1Id. at 1074.

The non-cash education-related benefits allowed here, like

the compensation approved by the court of appeal in O’Bannon II,

will go to cover legitimate education-related costs. As in

O’Bannon II, there is no evidence here suggesting that uncapping

non-cash education-related benefits would negatively affect
consumers’ interest in Division I basketball and FBS football.
According to defense witnesses, consumer demand for Division I
basketball and FBS football as distinct from professional sports
is driven by consumers’ perception that student-athletes are

students. See Board of Regents, 468 U.S. at 101-02 (noting that

“[tlhe identification of this ‘product’ [college football] with an
academic tradition differentiates [it]” from professional sports).
Additional education-related benefits, if anything, would serve to

enhance student-athletes’ connection to academics. The natural
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experiments discussed in the findings of fact, as well as the
testimony of Plaintiffs’ survey expert, Dr. Poret, and some
testimony by defense witnesses, also show that increasing
education-related compensation and benefits would not reduce
consumer demand for Division I basketball or FBS football.
Defendants and their witnesses agree that the types and amounts of
compensation that the NCAA currently permits schools to provide to
student-athletes on top of a grant-in-aid are consistent with what
they describe as amateurism. Some of this currently permissible
compensation on top of a grant-in-aid, which can reach thousands
and even tens of thousands of dollars above the cost of
attendance, is related to education, and some is not. It follows
that allowing limited non-cash education-related benefits on top
of a grant-in-aid is not inconsistent with what Defendants
describe as amateurism.

Nor is there evidence here that allowing limited academic
awards would negatively affect consumers’ interest in Division I
basketball or FBS football. The NCAA will be permitted to limit
academic and graduation awards and incentives that are provided in
cash or a cash-equivalent to a level that the record shows is not
demand-reducing or inconsistent with NCAA amateurism, namely the
level at which athletics participation awards, which are provided
in cash-equivalents, are capped by the NCAA. The NCAA also will
be permitted to continue to limit grants-in-aid at not less than
the cost of attendance and limit compensation and benefits
unrelated to education.

Defendants rely heavily on the following language from

O’Bannon II: “The Rule of Reason requires that the NCAA permit its
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schools to provide up to the cost of attendance to their student
athletes. It does not require more.” Id. at 1079. But this

language from O’Bannon II cannot be read to preemptively bar any

Rule of Reason challenge to any NCAA rule that restricts or
prohibits student-athlete compensation. Such a broad reading
would be inconsistent with the circuit court’s statement elsewhere
in the opinion that, under the Rule of Reason, the validity of
each rule “must be proved, not presumed.” Id. at 1064.

Further, this statement was made in the context of the
majority’s disapproval of allowing deferred cash payments above
the cost of attendance and “untethered to educational expenses.”
Id. at 1078. Based on the evidence in that case, the majority
held that paying student-athletes any amount of cash above the
cost of attendance, if unrelated to education, would “vitiate
their amateur status,” id. at 1077, whereas including additional
compensation in a grant-in-aid up to the cost of attendance would
not.

New evidence presented in this case shows that payments above
the cost of attendance do not vitiate student-athletes’ NCAA
amateur status, even when such payments are made in cash-
equivalents, are unrelated to education, and can amount to
thousands and even tens of thousands of dollars. The NCAA permits
student-athletes to receive, above the cost of attendance, cash-
equivalent payments for their athletic performance directly from
their schools and conferences, the cumulative value of which could
reach $5,600 in an academic school year. This evidence was not

before the Ninth Circuit in O’Bannon II. Moreover, the NCAA also

currently permits a variety of other payments above the cost of
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attendance that have no tether to education, such as payments of
$50,000 premiums for loss-of-value insurance against loss of
future professional wages, thousands of dollars of SAF and AEF
monies that can be used in a wide variety of ways, and thousands
of dollars of travel expenses for family members. Defense
witnesses have testified that these payments are not inconsistent
with amateurism. The economic analyses discussed above show that
consumer demand has not been negatively affected.

The concern described in O’Bannon II that, if the line of

paying cash, non-education-related compensation were crossed,
there would be “no defined stopping point,” id. at 1078-79, is
inapplicable here. The alternative being adopted would remove
NCAA caps on education-related benefits only. These benefits are
inherently limited to their actual value, such as graduate school
tuition. Cash or cash-equivalent academic and graduation awards
and incentives would be limited to the NCAA-approved amounts of
athletics participation awards. Thus, the alternative rules being
adopted here do have a stopping point, and that stopping point
falls within amateurism as Defendants described it in this case.
Under these less restrictive rules, the NCAA would retain the
right to define these education-related benefits and to regulate
how schools provide them to student-athletes. For example, the
NCAA could require schools to pay the cost of such benefits
directly to the educational institution or provider from which the
student-athletes will obtain the benefits. In the case of
education-related supplies, such as computers and science

equipment, the NCAA could require schools to pay for these items
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directly or to reimburse student-athletes for these expenses if
adequate proof of purchase is shown.

The adoption of this alternative set of rules also would not
significantly impact the NCAA’s ability to superintend college
sports, because only a small fraction of the conduct that the NCAA
regulates would be affected. The NCAA will otherwise remain free
to manage college sports as it wishes.

These alternative rules are less restrictive than the current
compensation rules, and therefore less harmful to competition in
the relevant market. They will result in increased competition
among NCAA members and increased education-related compensation
for student-athletes.

VIII. Balancing

As discussed above, the Court has found and concluded that
Plaintiffs have shown a less restrictive alternative to the
challenged rules. Accordingly, the Court can impose its remedy
without weighing the anticompetitive effects of the challenged
restraints against their procompetitive benefits as a final
balancing consideration.

Several Ninth Circuit cases describe the balancing inquiry as
being necessary as a final consideration only if the court finds
no viable less restrictive alternative. For example, in County of
Tuolumne, the Ninth Circuit explained that where “plaintiffs have

failed to meet their burden of advancing viable less restrictive

” ”

alternatives,” a court then “reach[es] the balancing stage,” where
it “must balance the harms and benefits of the [challenged
restraints] to determine whether they are reasonable.” 236 F.3d

at 1160 (citing Areeda § 1507b at 397). Similarly, in Bhan, the
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circuit court described the Rule-of-Reason inquiry as involving
four steps, and noted that, after the third step in which a
plaintiff must “try to show that any legitimate objectives can be
achieved in a substantially less restrictive manner,” “[f]inally,
the court must weigh the harms and benefits to determine if the
behavior is reasonable on balance.” 929 F.2d at 1413 (citing
Areeda { 1502 at 371-72).

An argument can be made that balancing should be done at an
earlier stage, and in the Ninth Circuit, the Rule of Reason
inquiry has been described in varying ways. In Tanaka, the
circuit court described it as involving three steps but also noted
that a “restraint violates the rule of reason if the restraint’s
harm to competition outweighs its procompetitive effects.” 252

F.3d at 1063. 1In Paladin Assocs., Inc. v. Mont. Power Co., the

circuit court described the Rule of Reason inquiry as
“determin[ing] whether the anticompetitive aspects of the
challenged practice outweigh its procompetitive effects,” without
mentioning any burden-shifting steps. 328 F.3d 1145, 1156 (9th

Cir. 2003). In Am. Ad Mgmt., Inc. v. GTE Corp., the court ruled,

“The fact finder must balance the restraint and any justifications
or pro-competitive effects of the restraint in order to determine
whether the restraint is unreasonable.” 92 F.3d 781, 791 (9th
Cir. 1996) (citation, internal quotation marks, and emphasis
omitted) .

Some Supreme Court cases have described the Rule of Reason
inquiry without mentioning a burden-shifting framework at all.

See, e.g., Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551

U.S. 877, 885 (2007) (under the rule of reason, “the factfinder
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weighs all of the circumstances of a case in deciding whether a
restrictive practice should be prohibited as imposing an
unreasonable restraint on competition”) (citation and internal
quotation marks omitted) .

Thus, Supreme Court and Ninth Circuit cases have used various
formulations of the Rule of Reason: three steps followed by
balancing, four steps including balancing, balancing at the second
step, or eschewing a burden-shifting test with defined steps
altogether. ©None of these cases has endorsed or required the use
of any particular formulation over any other.

The Court is not persuaded by Defendants’ contention that the
mention of a three-step test by the Supreme Court in Ohio v.

American Express Co., 138 S. Ct. 2274, 2284 (2018) (analyzing

challenged restraints under the Rule of Reason using “a three-
step, burden-shifting framework”) and by the Ninth Circuit in

O’Bannon II, 802 F.3d at 1060 (referring to the “third and final”

step), means that the Rule of Reason analysis can end without
balancing if a viable less restrictive alternative is not shown.
Neither the Supreme Court nor the Ninth Circuit has so held. 1In

O’Bannon II, the Ninth Circuit found a less restrictive

alternative was viable; accordingly, balancing as a final
consideration was not necessary in that case. See 802 F.3d at
1070. The Supreme Court’s rule-of-reason analysis in American
Express did not reach the balancing stage either, because the
plaintiffs had not satisfied their burden to show that the conduct
at issue had anticompetitive effects.

As can be observed in many citations above, the Supreme Court

and the Ninth Circuit frequently rely on the treatises and other
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writings of Phillip E. Areeda and Herbert Hovenkamp in cases

involving the Sherman Act. See, e.g., American Express, 138 S.

Ct. at 2284 (citing Areeda & Hovenkamp). These scholars have
noted that a three-step burden-shifting framework and balancing
“are hardly the same thing” because “the sequence of evidentiary
steps, with its shifting burdens, is an attempt to avoid general
balancing.” See Areeda & Hovenkamp I 1507d. Their view is that
balancing is appropriate as a final consideration where no viable
less restrictive alternative has been established. See id. (™A
better way to view balancing is as a last resort when the
defendant has offered a procompetitive explanation for a prima
facie anticompetitive restraint, but no less restrictive
alternative has been shown The court must then determine
whether the anticompetitive effects made in the prima facie case
are sufficiently offset by the proffered defense.”).

If no balancing were required at any point in the analysis,
an egregious restraint with a minor procompetitive effect would
have to be allowed to continue, merely because a qualifying less
restrictive alternative was not shown. In this case, however, the
Court has found a viable less restrictive alternative and will
enter its injunction accordingly.

IX. Summary of Liability Determinations

For the reasons set forth above, the Court finds and
concludes that the challenged rules, in their current form,
unreasonably restrain trade in violation of Section 1 of the
Sherman Act. The challenged rules constitute horizontal price-
fixing agreements enacted and enforced with monopsony power. This

essentially eliminates price competition as to one key aspect of
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the recruitment of student-athletes in Division I basketball and
FBS football, namely the labor that goes into these sports. As
such, the challenged rules harm student-athletes by depriving them
of compensation they otherwise would receive for their athletic
services.

Defendants failed to show that the challenged rules have an
effect on promoting integration of student-athletes and their
academic communities. While Defendants have shown that limiting
student-athlete compensation has some effect in preserving
consumer demand for Division I basketball and FBS football as
compared with no limit, Plaintiffs have shown that not all of the
challenged rules are necessary to achieve this effect and that a
less restrictive alternative set of rules would be virtually as
effective as the set of challenged rules, without requiring
significant costs to implement. The less restrictive alternative
would remove limitations on most education-related benefits
provided on top of a grant-in-aid, while allowing the NCAA to
limit cash or cash-equivalent awards or incentives for academic
achievement or graduation to the same extent it limits athletics
awards. Limits on compensation and benefits that are not related
to education and a limit on the grant-in-aid at not less than the
cost of attendance would remain.

X. Remedy

The Sherman Act grants the power to district courts to
“prevent and restrain violations” of Section 1. 15 U.S.C. § 4.
In accordance with the viable less restrictive alternative
discussed above, the NCAA may continue to limit the grant-in-aid

at not less than the cost of attendance, and to limit compensation
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and benefits that are unrelated to education provided on top of a
grant-in-aid. The NCAA may also limit academic or graduation
awards or incentives, provided in cash or cash-equivalent, as long
as the limit imposed by the NCAA is not less than the athletics
participation awards limit.

Current NCAA limits on other education-related benefits that
can be provided on top of a grant-in-aid are invalidated. The
NCAA may not limit these benefits in the future.

Each conference will continue to be able to limit any
compensation or benefits, including the education-related benefits
that the NCAA will not be permitted to cap, as long as it does so
independently from other conferences. Schools will remain free to
set limits on their own offers to student-athletes.

The NCAA will retain the right to define, in an exercise of
discretion and good faith, education-related benefits and to
regulate how schools provide them to student-athletes. The NCAA
may also assist conferences and schools in enforcing any
conference rules limiting educational benefits.

The Court will herewith issue an injunction, which will take
effect in ninety days but will be stayed pending the issuance of a
mandate if a notice of appeal is timely filed. The Court will
retain jurisdiction over the enforcement and amendment of the
injunction.

//
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CONCLUSION

There is a great disparity between the extraordinary revenue
that Defendants garner from Division I basketball and FBS
football, and the modest benefits that class members receive in
exchange for their participation in these sports relative to the
value of their athletic services and the contributions they make.
Class members contribute their elite talent and time, they limit
their educational options, and they risk their long-term health to
create enormous financial value for Defendants.

Restricting non-cash education-related benefits and academic
awards that can be provided on top of a grant-in-aid has not been
proven to be necessary to preserving consumer demand for Division
I basketball and FBS football as a product distinct from
professional sports. Allowing each conference and its member
schools to provide additional education-related benefits without
NCAA caps and prohibitions, as well as academic awards, will help
ameliorate their anticompetitive effects and may provide some of
the compensation student-athletes would have received absent
Defendants’ agreement to restrain trade.

The clerk shall enter judgment in favor of the Plaintiff
class. Plaintiffs shall recover their costs from Defendants. The
parties shall not file any post-trial motions based on arguments
that have already been made.

IT IS SO ORDERED.

Claudia Wilken _
United States District Judge

Dated: March 8, 2019
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