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Plaintiffs in the above-referenced actions respectfully submit that dismissal without prejudice 

is the proper disposition for Jenkins v. National Collegiate Athletic Association, No. 14-cv-02758 

(“Jenkins”).  Defendants claim that Jenkins should be dismissed with prejudice on res judicata grounds, 

yet none of the cases they rely upon in their Statement Regarding the Disposition of Jenkins 

(“Statement”) (Dkt. No. 1297)1 involves the issue of res judicata at all.   As Defendants note, the cases 

do stand for the proposition that to justify a dismissal with prejudice, Defendants must identify “some 

plain legal prejudice” that they will suffer if Jenkins is dismissed without prejudice.  Statement at 1 

(quoting Maxum Indem. Ins. Co. v. A-1 All Am. Roofing Co., 299 F. App’x 664, 665–66 (9th Cir. 

2008)).  Yet Defendants have not identified any “legal prejudice” that would befall them in such a 

scenario. 

To the contrary, it is Plaintiffs whose rights would be prejudiced if Jenkins is dismissed with 

prejudice before a final resolution of all appeals in the Grant-in-Aid Cap Antitrust Litigation, No. 14-

md-02541.  Such a dismissal could indeed have res judicata effect because it would constitute a final 

judgment on the merits.  Compare United States v. Bhatia, No. CR-05-0334-SBA, 2007 WL 2554402, 

at *6 (N.D. Cal. Sept. 4, 2007) (when a case is dismissed with prejudice, “such a dismissal is viewed 

as a final judgment on the merits and thus this element of the res judicata inquiry is satisfied”), with 

Cont’l Ins. Co. v. N.A.D., Inc., 16 F. App’x 659, 661 (9th Cir. 2001) (“A dismissal without prejudice 

is not an adjudication on the merits and does not have res judicata effect.”).  A dismissal with prejudice 

could therefore produce an inconsistent judgment with the Grant-in-Aid litigation—which Plaintiffs 

have won—while those claims remain on appeal.  In order to avoid that outcome and instead best serve 

the interests of justice and judicial economy, the Court should dismiss Jenkins without prejudice.  

Alternatively, Plaintiffs request that the Court continue to stay Jenkins until final judgment in the 

Grant-in-Aid litigation. 

 

 

 

                                                 
1 All docket references are to the MDL docket, Case No. 14-md-02541-CW. 
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DATED: August 26, 2020     Respectfully submitted, 
 
By /s/ Steve W. Berman    

Steve W. Berman (pro hac vice) 
Craig Spiegel (SBN122000) 
HAGENS BERMAN SOBOL SHAPIRO LLP 
1918 Eighth Avenue, Suite 3300 

      Seattle, WA 98101 
Telephone: (206) 623-7292 
Facsimile:  (206) 623-0594 
steve@hbsslaw.com 
craigs@hbsslaw.com 
 

By /s/ Bruce L. Simon    
Bruce L. Simon (SBN 96241) 
Benjamin E. Shiftan (SBN 265767) 
PEARSON, SIMON & WARSHAW, LLP 
350 Sansome Street, Suite 680 
San Francisco, CA 94104 
Telephone:  (415) 433-9000 
Facsimile:   (415) 433-9008 
bsimon@pswlaw.com 
bshiftan@pswlaw.com 

Class Counsel for Jenkins and Consolidated Action 
Plaintiffs 

By /s/ Jeffrey L. Kessler    
Jeffrey L. Kessler (pro hac vice) 
David G. Feher (pro hac vice) 
David L. Greenspan (pro hac vice) 
WINSTON & STRAWN LLP 
200 Park Avenue  
New York, NY 10166-4193  
Telephone: (212) 294-6700  
Facsimile: (212) 294-4700 
jkessler@winston.com 
dfeher@winston.com 
dgreenspan@winston.com 
 
Jeanifer E. Parsigian (SBN 289001) 
WINSTON & STRAWN LLP 
101 California Street 
San Francisco, CA 94111  
Telephone: (415) 591-1000  
Facsimile: (415) 591-1400 
jparsigian@winston.com 
 

Class Counsel for Jenkins and Consolidated 
Action Plaintiffs 
 
By   /s/ Elizabeth C. Pritzker    

Elizabeth C. Pritzker (SBN 146267) 
Jonathan K. Levine (SBN 220289) 
Bethany L. Caracuzzo (SBN 190687) 
PRITZKER LEVINE LLP  
180 Grand Avenue, Suite 1390 
Oakland, California 94612 
Telephone:  (415) 692-0772 
Facsimile:   (415) 366-6110 

Additional Class Counsel 
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ATTESTATION PURSUANT TO CIVIL LOCAL RULE 5-1(i)(3) 

Pursuant to Civil Local Rule 5-1(i)(3), the filer of this document attests that concurrence in the 

filing of this document has been obtained from the signatories above. 

 

/s/ Jeffrey L. Kessler 
Jeffrey L. Kessler 
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