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Pursuant to this Court’s May 31, 2019 Order (ECF 439),! defendants respectfully submit
this statement regarding the disposition of Jenkins v. National Collegiate Athletic Association, 14-
cv-02758-CW, following the issuance of the mandate from the United States Court of Appeals for
the Ninth Circuit on August 12, 2020. Plaintiffs’ counsel has informed defendants that plaintiffs
intend to seek dismissal of the Jenkins action without prejudice under Rule 41(a)(2) of the Federal
Rules of Civil Procedure. For the reasons set forth below, and those set forth in defendants” mo-
tion to dismiss briefing (ECF 431, 436), defendants submit that this Court should dismiss Jenkins
with prejudice.

Rule 41(a)(2) gives a district court discretion to dismiss an action with or without preju-
dice. See Hargis v. Foster, 312 F.3d 404, 412 (9th Cir. 2002) (“Rule 41 vests the district court
with discretion to dismiss an action at the plaintiff’s instance ‘upon such terms and conditions as
the court deems proper.” That broad grant of discretion does not contain a preference for one kind
of dismissal or another.” (citation omitted)). “When ruling on a motion to dismiss without preju-
dice, the district court must determine whether the defendant will suffer some plain legal prejudice
as a result of the dismissal.” Maxum Indem. Ins. Co. v. A-1 All Am. Roofing Co., 299 F. App’x
664, 665-66 (9th Cir. 2008) (quoting Westlands Water Dist. v. United States, 100 F.3d 94, 96 (9th
Cir. 1996)). In evaluating whether a defendant will suffer legal prejudice, a district court “may
consider whether the plaintiff is requesting a voluntary dismissal only to avoid a near-certain ad-
verse ruling.” Maxum Indem. Ins. Co., 299 F. App’x at 666; see also Gordon v. Johnson, No. CV
13-04606-SJO (DFM), 2015 WL 4916766, at *1 (C.D. Cal. Aug. 17, 2015) (dismissing action with
prejudice where petitioner’s failure to sufficiently justify her request to withdraw her petition with-
out prejudice “raise[d] the strong suspicion that Petitioner’s Request [wa]s an effort to forestall an
adverse ruling”).

Plaintiffs seek dismissal of Jenkins without prejudice to avoid a decision that the claims in
that case are barred by the doctrine of res judicata. As this Court explicitly recognized in certify-

ing Jenkins classes that were identical to classes certified in the consolidated action, “[d]uplication

1 ECF citations in this statement reference the entry numbers on the Jenkins docket, 4:14-cv-
02758.
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at trial can be mitigated by staying one action while the other proceeds to trial. The first ruling
may create a collateral estoppel or res judicata effect.” (ECF 154 at 30 (emphasis added).) As set
forth in detail in defendants’ motion to dismiss briefing (ECF 431, 436), Jenkins’ claims are un-
questionably barred by the ruling in the consolidated action. ? Indeed, now that the Ninth Circuit
has affirmed this Court’s ruling in the consolidated action and the mandate has issued, dismissal of
Jenkins’ claims on the basis of res judicata is plainly appropriate at this time. It would be wasteful
for the Court to dismiss Jenkins without prejudice, leaving defendants to re-brief the issues, and
forcing another court to undertake the analysis and determine that the consolidated action bars Jen-

kins. Accordingly, the Court should dismiss Jenkins with prejudice.

2 In their opposition to defendants’ motion to dismiss, plaintiffs did not dispute that the claims as-
serted in Jenkins are identical to the claims tried in the consolidated action. To the contrary, coun-
sel for Jenkins relied on the identity of the two actions to recover the lion’s share of the nearly $45
million in attorneys’ fees sought in the consolidated action, and are now seeking nearly $1 million
more for their work on the appeal.
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DATED: August 25, 2020

WILKINSON WALSH LLP

/s/ Beth A. Wilkinson
Beth A. Wilkinson (pro hac vice)
Alexandra M. Walsh (pro hac vice)
James Rosenthal (pro hac vice)
2001 M Street NW, 10th Floor
Washington, DC 20036
Telephone: (202) 847-4000
Facsimile: (202) 847-4005
bwilkinson@wilkinsonwalsh.com
awalsh@wilkinsonwalsh.com

jrosenthal@wilkinsonwalsh.com

By:

Attorneys for Defendant
NATIONAL COLLEGIATE ATHLETIC AS-
SOCIATION

PROSKAUER ROSE LLP

/s/ Bart H. Williams
Bart H. Williams (SBN 134009)
Scott P. Cooper (SBN 96905)
Kyle A. Casazza (SBN 254061)
Jennifer L. Jones (SBN 284624)
Shawn S. Ledingham, Jr. (SBN 275268)
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Telephone: (310) 557-2900
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By:

Attorneys for Defendant
PAC-12 CONFERENCE

Respectfully submitted,

SKADDEN, ARPS, SLATE, MEAGHER &

FLOM LLP

/s/ Jeffrey A. Mishkin
Jeffrey A. Mishkin (pro hac vice)
Karen Hoffman Lent (pro hac vice)
One Manhattan West
New York, NY 10001
Telephone: (212) 735-3000
Facsimile: (212) 735-2000
jeffrey.mishkin@skadden.com
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By:

Lance A. Etcheverry (SBN 199916)
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Palo Alto, CA 94301
Telephone: (650) 470-4500
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lance.etcheverry@skadden.com
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SOCIATION and WESTERN
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/s/ Britt M. Miller
Andrew S. Rosenman (SBN 253764)
Britt M. Miller (pro hac vice)

71 South Wacker Drive
Chicago, IL 60606
Telephone: (312) 782-0600
Facsimile: (312) 701-7711
arosenman@mayerbrown.com
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By:
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1999 K Street, N.W.
Washington, DC 20006
Telephone: (202) 263-3000
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rfavretto@mayerbrown.com
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Amanda R. Pickens (pro hac vice)
101 N. Tryon St., Suite 1900
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Mark J. Seifert (SBN 217054)
Seifert Law Firm
425 Market Street, Suite 2200
San Francisco, CA 94105
Telephone: (415) 999-0901
Facsimile: (415) 901-1123
mseifert@seifertfirm.com

Attorneys for Defendant
SOUTHEASTERN CONFERENCE
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Attorneys for Defendant
ATLANTIC COAST CONFERENCE

WALTER HAVERFIELD LLP

By: /s/ R. Todd Hunt
R. Todd Hunt (pro hac vice)
Benjamin G. Chojnacki (pro hac vice)
The Tower at Erieview
1301 E. 9th Street, Suite 3500
Cleveland, OH 44114-1821
Telephone: (216) 928-2935
Facsimile: (216) 916-2372
rthunt@walterhav.com
bchojnacki@walterhav.com

Attorneys for Defendant
MID-AMERICAN CONFERENCE

COVINGTON & BURLING LLP

By: /s/ Benjamin C. Block
Benjamin C. Block (pro hac vice)
One CityCenter
850 Tenth Street, N.W.
Washington, DC 20001-4956
Telephone: (202) 662-5205
Facsimile: (202) 778-5205
bblock@cov.com

Rebecca A. Jacobs (SBN 294430)
Salesforce Tower
415 Mission Street
San Francisco, CA 94105-2533
Telephone: (415) 591-6000
Facsimile: (415) 591-6091
rjacobs@cov.com

Attorneys for Defendant
AMERICAN ATHLETIC CONFERENCE
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By: /s/ Meryl Macklin
Meryl Macklin (SBN 115053)
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Telephone: (415) 268-1981
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Richard Young (pro hac vice)
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JONES WALKER LLP

By:

/sl Mark A. Cunningham
Mark A. Cunningham (pro hac vice)
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Attorneys for Defendant
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