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or services to the public. As provided by the N.C. Constitution, Article I, § 34, it can
only protect the public and cannot engage in monopolistic conduct.
The Tenth Amendment does not allow, the Federal Trade Commission Act does not
provide, the Sherman Antitrust Act does not authorize, and Article I, § 8 of the U.S.
Constitution does not provide the FTC antitrust jurisdiction over the State Board’s
enforcement of the Dental Practice Act against the unauthorized practice of dentistry.
As a result, the State Board is entitled to declaratory judgment and injunctive relief to
protect its sovereign interests and Constitutional rights.

COUNT 11

Declaratory Judgment Regarding Violation of
U.S. Constitution Article IIl, Section 2, Clause 2

The State Board restates and incorporates by reference each and every allegation of the
preceding paragraphs.

The FTC is an independent administrative agency under the Executive Branch. It is nota
federal court within the Judicial Branch of Article III of the U.S. Constitution. It is a
quasi-judicial body with limited authority to commence, hear, and rule upon cases
against “persons, partnerships and corporations” other than sovereign states.

The State of North Carolina has not waived its sovereign immunity or consented to the
FTC’s quasi-judicial authority over Plaintiff State Board of Dental Examiners.

The FTC is barred by the U.S. Constitution, Article III, § 2, Clause 2 from forcing the
State of North Carolina to be tried in a tribunal that is not either the U.S. Supreme Court

or a lesser tribunal established by Congress as part of the federal judiciary.
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As a result, the State Board is entitled to declaratory judgment and injunctive relief to

protect its sovereign interests and constitutional rights.
COUNT III

Declaratory Judgment Regarding the Statutory Composition of the State Board
The State Board restates and incorporates by reference each and every allegation of the
preceding paragraphs.
The State of North Carolina has prescribed by statute that a majority of the members of
its State Board of Dental Examiners shall be licensed dentists. Like dozens of other
North Carolina licensing boards, like hundreds of other licensing boards in other
sovereign states, and, indeed, like various federally-established regulatory boards, the
State of North Carolina has determined that it can efficiently and effectively protect the
public by regulating the practice of dentistry through use of a board with a majority
consisting of licensed dentists who have the requisite education, training and experience,
as well as the confidence and respect of other licensees.
To assure that members of the State Board, including licensee members, respect the
sacred trust of their responsibilities on the State Board, voting only in the interest of
public protection, and forsaking self-aggrandizement, conflicts of interest or illegal
private gain, the State of North Carolina has subjected the State Board to strict statutory
oversight, and enacted numerous above-alleged statutes prohibiting conflicts of interest
or use of their public offices for private gain. The State has also extended by statute its

sovereign immunity to the State Board, its members, and its staff.
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The composition of the State Board is a reasonable exercise of the State’s constitutionally
guaranteed prerogative to protect its citizens and regulate the practice of dentistry within
its borders.
No act of Congress, most particularly no part of the federal antitrust laws, nor any
provision in the Federal Trade Commission Act, has authorized the FTC to claim that
North Carolina’s State Board of Dental Examiners is an antitrust conspiracy merely
because a majority of the State officials who comprise its membership are licensees.
The FTC is barred by the Tenth Amendment and U.S. Constitution, Article I, § 8, from
attempting to preempt North Carolina’s statutorily mandated composition of a State
Board established to define and regulate the practice of dentistry in North Carolina.
As a result, the State Board is entitled to declaratory judgment and injunctive relief to
protect its sovereign interests and constitutional rights.

COUNT IV

Violation of Due Process Clause
(Regarding Commission's Predetermination of the State Board’s Legal Defenses)

The State Board restates and incorporates by reference each and every allegation of the
preceding paragraphs.

The State Board has sovereign and constitutional rights and privileges, as well as
significant liberty and property interests that are at stake in the administrative proceeding
before the Commission.

The FTC, as an administrative agency rather than a bona fide federal court, does not have
the authority to consider or rule upon the constitutionality of its own unauthorized

assertions of jurisdiction, nor upon the application of the Tenth Amendment to its
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statutory limits of power. The fundamental constitutional questions raised in this
Complaint are beyond the self-serving grasp of the FTC.

The Due Process Clause of the Fifth Amendment to the U.S. Constitution requires that
the Commission, as an administrative agency, provide the State Board with a fair and
impartial adjudicatory proceeding—both in appearance and in reality—that is free of any
prejudgment on the key factual and legal merits of the allegations in the administrative
Complaint.

As more fully alleged above, the Commission has violated the State Board's due process
rights to a fair and impartial proceeding by having decided before the administrative
hearing commenced, that as a matter of law the FTC had jurisdiction over the State
Board, the State Board did not have state action immunity, and a state agency comprised
of a majority of licensee members was a per se antitrust conspiracy.

As more fully alleged above, the FTC has also violated the Due Process Clause of the
Fifth Amendment to the U.S. Constitution by adopting and enforcing inherently biased
rules, permitting and condoning persistent and flagrant procedural and discovery abuses,
requiring that the FTC administrative proceeding be conducted outside the State of North
Carolina (over 300 miles from the State Board’s witnesses), and refusing to stay the
administrative proceeding while the defendant FTC may take as long as for two months
on rulings on dispositive motions. The Plaintiff State Board is informed and believes and
therefore alleges that the FTC’s tactics are consciously intended to force the State Board
to “cave” and stipulate to the FTC’s jurisdiction and to the FTC’s attempted preemption

of state laws.
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As a result of the foregoing, the Commission's administrative proceedings against the
State Board are fundamentally flawed under the Due Process Clause, and no valid order
can result from those administrative proceedings.
The Commission's conduct has caused and will continue to cause the State Board to
suffer immediate and irreparable harm to its constitutional right to due process. No
money damages can remedy this harm, and the State Board has no legal avenue by which
to recover any money damages against the Commission.
As a result, the State Board is entitled to judgment and injunctive relief to protect its
sovereign interests and constitutional rights.
COUNT V

Violation of Federal APA Prohibition of Arbitrary & Capricious Conduct
The State Board restates and incorporates by reference each and every allegation of the
preceding paragraphs.
Additionally, and in the alternative to the previous Counts, the State Board is asserting
claims under the Federal Administrative Procedure Act (APA), 5 U.S.C. § 500 et seq.,
which requires that the Commission refrain from engaging in “arbitrary and capricious”
conduct that bears no rational connection to the facts and circumstances of a particular
case.
During the prosecution of the administrative Complaint, the Rules of the Commission do
not establish a level playing field.
Complaint Counsel has frustrated the discovery process by providing evasive and non-
responsive discovery. All three of its discovery responses (to Requests for Admissions,

Production, and Interrogatories) evince an unjustifiable, disrespectful, and unacceptably
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pugnacious disregard for the facts of the matter as well as the rules of discovery and
general purposes for which discovery exists. This veiled contempt for the institution of
discovery is highlighted by a failure to accept the responsibility to respond to the State
Board’s numerous requests for information as the moving party in the administrative
proceeding—and incidentally, as the party with the burden of proof. The result of this
evasive approach to discovery appears to be an attempt to intentionally subvert the
purpose of discovery—which, as generally understood, is to exchange meaningful
information and narrow issues. Instead, Complaint Counsel's course of conduct here,
intentional or not, has obscured meaningful information and sought to expand the issues
at hand. In colloquial terms, the result of discovery to date is that “we have lost
information.”

The Commission has violated the Federal APA, 5 U.S.C. § 500 et seq., by acting in an
arbitrary and capricious manner and by unilaterally subjecting the State Board to an
unauthorized assertion of the Commission’s jurisdiction to thwart the State Board’s
proper regulatory actions.

The Commission’s conduct constitutes arbitrary and capricious agency action in violation
of the Federal APA, 5 U.S.C. § 500 et seq. Further, the Commission’s proceedings
against the State Board are fundamentally flawed such that no valid order can result from
the administrative proceedings, and immediate review by this Court for injunctive relief
is proper.

The Commission’s conduct has deprived the State Board of a fair and impartial hearing,

to which the State Board is entitled in accordance with Federal APA requirements.
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The Commission’s conduct has caused and will continue to cause the State Board to
suffer immediate and irreparable harm. No money damages can remedy this harm, and
the State Board has no legal avenue by which to recover any money damages against the
Commission.
As a result, the State Board is entitled to judgment and injunctive relief to protect its
sovereign interests and constitutional rights.
COUNT VI

Direct Suit Under the U.S. Constitution
The State Board restates and incorporates by reference each and every allegation of the
preceding paragraphs.
Additionally, and in the alternative, the conduct alleged above constitutes a violation of
the Tenth Amendment, the Commerce Clause and Due Process Clauses, and Article III,
Section 2, Clause 2 of the U.S. Constitution, and the State Board brings this action as a
direct claim under the U.S. Constitution.
As a result of the foregoing, the Commission's administrative proceedings against the
State Board are fundamentally flawed and no valid order can result from the FTC
administrative proceedings, and immediate review by this Court for injunctive relief is
proper.
The Commission’s conduct has caused and will continue to cause the State Board to
suffer immediate and irreparable harm to its constitutional rights to due process. No
money damages can remedy this harm, and the State Board has no legal avenue by which

to recover any money damages against the Commission.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff State Board respectfully requests this Court to:
L. Issue a Declaratory Judgment that the FTC lacks antitrust jurisdiction over the State
Board under Constitutional and statutory provisions described above.
II. Issue a Declaratory Judgment that the FTC lacks the authority to adjudicate a claim
against the State Board in an administrative tribunal rather than a federal court, for the grounds
described above.
III.  Issue a Declaratory Judgment that North Carolina’s statutory scheme of regulating the
practice of dentistry by a licensing board comprised of a majority of licensees is not subject to
FTC jurisdiction under the Tenth Amendment, the Commerce Clause, the Federal Trade
Commission Act, and the Sherman Antitrust Act.
IV.  Enter a Declaratory Judgment that the FTC has violated the State Board’s right to due
process, by predetermining constitutional legal defenses, by adopting and enforcing intrinsically
unfair procedural rules, by mandating an untenable fast track schedule, by refusing to change the
location of the hearing, by refusing to grant an unopposed motion to stay during the pendency of
dispositive motions, by failing to disqualify itself, and by permitting or condoning systematic
abuses of discovery and witnesses.
V. Enter a Declaratory Judgment that the FTC has violated the State Board’s rights under the
Administrative Procedure Act.

VI.  Immediately stay or restrain and preliminarily and permanently enjoin the FTC from

illegally asserting jurisdiction it does not have over the State Board.
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VII.  Order the FTC to remove from its federal government website all false, derogatory and
unsubstantiated assertions against the State Board, the members of the State Board, and the
dentists of North Carolina.

VIII. Award the State Board its reasonable costs, including reasonable attorney fees, incurred
in defending the preliminary investigation, the administrative Complaint, and this action.

IX.  Award such other and further relief as the Court deems just and proper.

This the 1st day of February, 2011.

Respectfully submitted,

ALLEN AND PINNIX, P.A.

/s/ Noel L. Allen

Noel L. Allen

NC State Bar No. 5485

Alfred P. Carlton, Jr.

NC State Bar No. 6544
Attorneys for Plaintiff

Post Office Drawer 1270
Raleigh, North Carolina 27602
Telephone: 919-755-0505
Facsimile: 919-829-8098

Email: nallen@allen-pinnix.com

acarlton@allen-pinnix.com

38
Case 5:11-cv-00049-FL Document 1 Filed 02/01/11 Page 38 of 39



STATE OF NORTH CAROLINA
VERIFICATION

COUNTY OF WAKE

Bobby D. White, Chief Operations Officer of the Plaintiff, North Carolina State Board of
Dental Examiners, herein, being first duly sworn, deposes and says that he has read the foregoing
and knows the content thereof and that the same is true of his own knowledge, except as to those
matters and things stated upon information and belief, and as to those matters, he believes them

to be true.

T
This the K day of February, 2011.

ite, Chief Operations Officer

North lina State Board of Dental Examiners

Sworn to and subscribed before me,
a Notary Public, this the 15T day of
February, 2011.

Yoehawure “m Rlodzn

Notary Public

KATHARINE M, GLODER)

Printed name:

My Commission expires: ]O| '5’ 15
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