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Request | Action Complaint Counsel Reason(s) Requested
No. Required Objection(s)/
Privileges Claimed

16 | Please make “Beyond the scope” of | Insufficient response, Response supplies no
available for discovery specific detail in support of objection.
inspection all
materials
responsive to
this request

17 Please make “Beyond the scope” of | Insufficient response. Response supplies no
available for discovery specific detail in support of objection.
inspection all
materials Privileges: Improper privilege claim. Complaint
responsive to | --government Counsel has not made a sufficiently detailed
this request deliberative process showing to sustain its burden in asserting a

—law enforcement privilege with respect to the requested
investigation documents, nor has it made any arguments as
--work product doctrine | to why the privilege applies other than
--government informer | conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.

18 Please make “Beyond the scope” of | Insufficient response. Response supplies no
available for discovery specific detail in support of objection.
inspection all
materials Privileges: Improper privilege claim. Complaint
responsive to --government Counsel has not made a sufficiently detailed
this request deliberative process showing to sustain its burden in asserting a

--law enforcement
investigation

—~work product doctrine
--government informer

privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
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Request | Action Complaint Counsel Reason(s) Requested
No. Required Objection(s)/
Privileges Claimed
19 Please make Calls for legal Insufficient response. Assertion that request

available for conclusion “calls for a legal conclusion” is not a
inspection all meaningful objection under Rule 3.37, and
materials Privileges: further is irrelevant to Complaint Counsel’s
responsive to | —government obligation to search for responsive
this request deliberative process documents.

--law enforcement
investigation

--work product doctrine
--government informer

Improper privilege elaim, Complaint
Counsel] has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
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EXHIBIT

b

————— Original Message-----

From: AP Carlton

Sent: Wednepday, January 12, 2011 9:03 AM

To: 'wlanning@ftc.gov'; 'RDAGEN@ftc.gov'

Cc: Noel Allen; Jack Nichola; 'MWESTMAN@ftc.gov'; ‘mjbloom@ftc.gov'; Catherine E. Lee;
Brie Allen; 'jackson.nichols@gmail,com'; Kathy Gloden

Bubject: Re: FTC Docket #5343: Good Faith Alternative Discussions Offer.

Dear Mr. Lanning,

As we indicated to you yesterday, counsel for Respondent stands ready at any time to enter
into good faith "alternmative discussionse" as you have described them. We are willing to do
so without requesting Complaint Counsel's agreement to forego their right to object to our
Motion to Compel, or to file a Motion to Compel on their own motion.

This offer ies part of our effort to continue to pursue the discussions and negotiations
regarding our Requests for Discovery in good faith. Our declaration was based on our
judgment that Complaint Counsel had failed to pursue our negotiations in good faith. It
had nothing to do with our good faith efforts to continue those negotiations, efforts
wnich continue. We made it clear that we were continuing to pursue the negotiations in
good faith at that time. We wiph continue to pursue the negotiations related to our
Discovery Requeats through such alternative discussions,

We see no conflict or procedural impediment for either party in doing so. As a matter of
fact, we believe that if Cowplaint Counsel wishes to pursue these matters such alternative
discussions could conceivably provide us with an effective means by which we can attempt
to mitigate, if not resclve, the impasse.

Sincerely,

AP Carlton

----- Original Message -----

From: Lanning, William <WLANNING@ftc.gov>

Ta: AP Carlton; Dagen, Richard B. <RDAGEN@ftc.govs

Cec: Noel Allen; Jack Nichols; Westman-Cherry, Melissa <MWESTMAN@ftc.govs; Bloom, Michael
<MJBLOOM@ftc.govs; Catherine E. Lee; Brie Allen; 'jackson.nichols@gmail.com!
<jackson.nichols@gmail.com>; Kathy Gloden

Sent: Tue Jan 11 13:10:49 2011

Subject: RE: FTC Docket #9%343: Declaration of Impasse

Dear Mr. Carlton,

Complaint Counsel remain confident that outstanding discovery issues can be resolved,
narrowed, or appropriately brought to impasse. We proposed, and you appear to f£ind
agreeable, a format for doing so, alternating Respondent’s and Complaint Counsel’s
objections to one another’s discovery responses {e.g., discuss Respondent'’'s issues with
Complaint Counsel’'s RFA responses followed by discussion of Complaint Counsel‘s RFA
responses, etc,). Thie further reflects the fact that we are not at impasse, as we have
advised you. Our position is that we will go forward in that way (alternating objections)
provided that you first withdraw your claim of impasse and motion to compel. The pursuit

1
Case 5:11-cv-00049-FL Document 1-3 Filed 02/01/11 Page 40 of 62



of such a motion while substantive discussions are ongoing suggests a lack of commitment
to the success of such substantive discussions, and an imposition on the court, which you
agk to resolve issues that are not ripe and which may be resolved or at least narrowed by
talkes using a format that appears mutually acceptable—we are not at impasse. All you
need to do is withdraw your declaration of impasse and motlon to compel so that we can
both, in good faith, try to narxow and resolve our respective igsues.

Not mentioned in your email below, we also indicated to you that right now we stood ready,
willing, and able to discuss Complaint Counsel‘’s concerns regarding Respondent’s discovery
responses, with respect to which we have not declared impasse. As we indicated, we would
work with you to resclve or narrow these issues whether or not you withdraw your own
declaration of impasse and motion.

Sincerely,

Bill Lanning

From: AP Carlton [mailto:acarlton@allenpinnix.com)

Sent: Tueaday, January 11, 2011 12:23 PM

To: Lanning, William; Dagen, Richard B,

Cc: Noel Allen; Jack Nichols; Weatman-Cherxry, Melisasa; Bloom, Michael; Catherine E. Lee;
Brie Allen; jackson.nichole@gmail.com; Xathy Gloden

Subject: RE: FTC Docket $#9343: Declaration of Impasse

Mr. Lanning:

Further to our call of this morning between you, wme, Mr. Nichols and Mx. Bloom: We
{Respondent’'s Counsel}) is amenable to and offered to conaider the withdrawal of its Motion
to Compel (as we offered), provided that Complaint Counsel and Respondent’s Counsel enter
into “"alternating discussions” as to our respective Discovexry Reguests (as you offered).
Our offer remains ocutgtanding.

Our understanding is that, it is Complaint Counsel’s position that there will be no
further discussione unless we withdraw our Motion to Compel. Our position is that we are
willing to consider withdrawing our Motion to Compel provided we enter into alternating
discussions.

Sincerely,
AP Carlton,

From: AP Carlton
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Sent: Tuesday, Januaxy 11, 2011 11:02 AM

To: 'Lanning, William'; Dagen, Richard B.

Cc: Noel Allen; Jack Nichols; Westman-Cherry, Melissa; Bloom, Michael; Catherine E. Lee;
Brie Allen; 'jackson.nicholse@gmail.com'; Kathy Gloden

Subject: RE: PTC Docket #9343: Declaration of Impasse

Dear Mr. Lanning:

On behalf of Respondent’s Counsel, we are indeed available to discuss these matters as you
suggest. I would suggest a preliminary conference between you, Mr. Dagen, Jack Nichols
and I to eee where we stand. We are available immediately. As you no doubt have determined
by now, we have filed a Motion to Compel. Without agreeing to any of the unilateral terms
offered by Complaint Counsel as to how we proceed, if we do prxoceed we will do so only on
the basis that we revisit the entire matter from a zero based perspective and in good
faith. And that we do so not in groups but with one or two of the respective Counasl
groups’ lead wmembers.

In addition, we categorically reject as baseless all of the characterizations of our
conduct and the many, many misrepresentations of very simple and straightforward facta
with respect to this matter contained in your email. If we are to go forward, we will not
do so if Complaint Counsel insists on continuing its propaganda campaign for the record.
It belies good faith, and is one of the many reasons we find that there are a number of
indicators of Complaint Counsel’s failure to proceed in good faith.

Sincerely,

AP Carlton

From: Lanning, William [mailto:WLANNING@ftc.gov]

Sent: Tuesday, January 11, 2011 10:43 AM

To: AP Carlton; Dagen, Richard B.

Cc: Noel Allen; Jack Nichols; Westman-Cherxy, Melissa; Bloom, Michael; Catherine E. Lee;
Brie Allen; 'jackson.nichols@gmail.com'; Kathy Gloden

Subject: RE: FTC Docket #9343: Declaration of Impasse

Dear Counsel,

1. To make sure the record is clear, we understand by your email that
Respondent has made a unilateral deciasion to cancel the meet and confer
scheduled for this morning at 10 am, for which Complaint Counsel
established a call-in number (at Respondent's request), and for which
Complaint Counsel had assembled staff prepared to address Respondent's

issues in good faith.
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2. We note that you have raised the discovery issues in a vastly

untimely wmanner., We too had diescovery issues. However, in an effort to address your
concerns, Complaint Counsel agreed to address your untimely discovery issues at the same
time that Complaint Counsel's issues were addressed, In this regard, Mr. Lanning in his
email of January 9, 2011 stated that we would move forward with these discussions on
condition that both sides issues were addressed before either side could declare impasse.

This offer was made without prejudice to our right to oppose any motion to compel as
stale.

3, BB a result, your assertion that we have held the negotiations

hostage is totally baseless; in fact it is Respondent who has attempted

to hold these negotiationsg hostage by forcing Complaint Counsel to

accede to the unilaterxal terms set out by Mrx. Carlton in his email - terms that would have

ensured that Respondent's issues were promptly addressed without any assurance that
Complaint Counsel's issues would be promptly addressed.

4, Indeed, given that Mr. Lanning's email of January 9, 2011 indicated that

Complaint Counsel would only proceed on the terms that you have now rejected 10 minutes
before the conference, it is clear that Respondent has engaged in bad faith negotiations,
which have caused a significant disruption in Complaint Counsel's trial preparation and

expert discovery. Discovery deadlines are imposed precisely to avoid such maneuvering so
close to trial.

5. That said, we stand ready, and would have so informed Respondent had
Respondent dialed in as planned rather than sending an email, that
Complaint Counsel are willing to consider other alternatives that would
achieve the same objective of parity in the megotiation process. For
example, one possibility would be to altexrnate discussion by type of
discovery xequest. The point was to achieve parity and Complaint
Counsel was and is prepared Respondent to air its issues first, so long

as Complaint Counsel is not prejudiced.

6. As our email of several minutes ago indicated, we do not believe we are at impasse
ingofar as Respondent has simply refused to discuss its demands. We stand ready, willing
and able toc negotiate with Respondent.

7. We axe available right now to discuss Complaint Counsel's issues

with Respondent's discovery responses. Is Respondent ready, willing and

able to do so at this time?
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Pleage respond promptly so we know whether or not to keep the call-in conference line open
as we have geveral attornmeys on the call.

Sincerely,

Bill Lanning

From: RP Carlton [mailto:acarlton@allenpinnix.com)

Sent: Tuesday, January 11, 2011 9:49 AM

To: Dagen, Richard B.; Lanning, William

Cc: Noel Allen; Jack Nichols; Westman-Cherry, Melissa; Bloom, Michael; Catherine E. Lee;
Brie Allen; jackson.nichols@gmail.com; Kathy Gloden

Subject: FTC Docket #9343: Declaration of Impasse

Gentlemen:

Basged on the failure of Complaint Counsel to negotiate our Discovery Requests in good
faith, we hereby declare an impasse.

In response to your email of last evening (see below), we can only say that we have
continued to be available to negotiate in good faith and have actually been engaged in
negotiating in good faith since making our Regquests for Discovery on January 5, at all
times leaving both parties unhampered by any restrictions on their reapective righte to
peek redress in appropriate circumstances.

Our declaration of impasse is based upon geveral indicators of Complaint Counsel's failure
to negotiate in good faith. However, holding negotiations hostage to "such an agreement”
as proposed by Complaint Counsel below is not negotiating in good faith in and of itself.

If you have any questions regarding these watters, I am available to discuss them with
you,

There is no response necessary. However, due to recent FTC computer difficulties, we
request that you do acknowledge receipt of this message.

Sincerely,

AP Carlton

————— Original Message -----

From: Dagen, Richard B. <RDAGEN@ftc.gov>

To: AP Carlton; Lanning, William <WLANNING@ftc.gov>

Cc: Noel Allen; Jack Nichols; Westman-Cherry, Melissa <MWESTMAN@ftc.gov>; Bloom, Michael
<MJBLOOM@ftc.gov>

Sent: Mon Jan 10 21:30:03 2011

Subject: RE: Meet and Confer

Yes, it is correct.

Rick Dagen
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From: AP Carlton [mailto:acarlton@allenpinnix.com]

Sent: Monday, January 10, 2011 9:28 PM

To: Lanning, William; Dagen, Richard B.

Cc: Noel Allen; Jack Nichols; Weatman-Cherry, Melisgsa; Bloom, Michael
Subject: Immediate Responge Requested: Re: Meet and Confer

Mr. Lanning and Mr. Dagen:
This inguiry is submitted to you in your capacity as co-lead Complaint Counsel.

Based on Mr. Bloom'e email below, we conclude that your proceeding with our call set for
tomorrow morning at l0am ies expressly conditioned upon the parties reaching "such an
agreement" ag described by Mr. Blcom in the first paragraph of his email.

¥s this conclusion correct?
A prompt response will be appreciated, and we believe, under the circumstances, in order.

AP Carlton

----- Criginal Message -----

From: Bloom, Michael <MJBLOCM@ftc.gov:>

To: AP Carlton

Cc: NWoel Allen; Jack Nichols; Westman-Cherry, Melissa <MWESTMAN@ftc.govs; Lanning, William
<WLANNING@ftc.govs; Dagen, Richard B. <RDAGEN@ftc.gov>

Sent: Mon Jan 10 20:20:00 2011

Subject: Meet and Confer

Mr., Carlton:

I have been asked to reply to your email, below, on behalf of Complaint Counsel, We are
generally amenable to the approach you have suggested, provided that it is agreed as
followa: Neither party will declare impasse and file a motion to compel with respect to
the other party’s responses to requests for document production, interrogatories, and
reguests for admission until we have considered and reached a mutually acceptable
agreement to produce or impasse on all of the outstanding discovery issues, Mr. Lanning
included the need for auch an agreement in his email to you of January 9 at 9:03 p.m. We
believe that such an agreement will encourage fairmess, flexibility, and speed in the
resolution of all of our outstanding diascovery issues. In addition, if we do reach an
impasse on some of ocur outstanding discovery issues, it will enable Judge Chappell to make
his rulings on any resulting motions with due appreciation for the entirety of the
contested issues.

In addition, we must reserve our right to take up our igsues in such order as we deem
best.

You asked that we provide you with further information regarding the problems we have with
your document production, i.e., the redacting and withholding of documents based on
improper grounds. Mr, Lanning hae discussed these concerns with you and your colleagues
on several cccasions, including in his letter to Mr. ARllen of August 18, 2010, which I
incorporate herein by reference. I refer you to that letter’s Attachment A for a list of
document redactions that we believe are improper. We plan on discuasing those redactions
with you during our "meet and confer,” which will begin tomorrow at 10:00 a.m, Mr.
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Lanning's letter to Mr., Allen aleso identified exemplars of documents entirely withheld
baeed on insufficient claims of privilege (see, e.g., notes 6, 9, 10, and 18 of that
letter). To provide you with greater detail for our meet and confer, I am appending
hereto a list of documents yow have withheld entirely based on claims of privilege that we
believe inadequate, together with a statement of at least some of the reasons each such
claim of privilege is inadequate. In addition, cur attachment identifies cextain
documents by Bates number that were neither produced, nor identified as privileged in your
privilege log, nor accounted for in your production log. We plan on discusaing the
identified documents that were withheld during our meet and confer, as well.

Last, in my earlier email to you identifying problems we have with respect to youxr
responges to Complaint Counsel's Requestes for Admission, I inadvertently left off of the
list cne item: in additiomn to the items listed, we plan on discussing your response to RFA
37, which is unresponsive and neither specifically admits, deniesa nor set forth reasons
for the failure to admit or deny.

We look forward to speaking with you and your colleagues tomorrow. Thank you.

Michael Bloom

for Complaint Counsel

Michael Bloom
Agsistant Director for Policy & Coordination
Bureau of Competition

Federal Trade Commission
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EXHIBIT

:
§ 7
3

----- Original Message-----

From: AP Carlton

Sent: Sunday, January 05, 2011 9:16 PM

To: 'wlanning@ftc.gov'

Subject: Re: Docket #5343; RE: Good Faith Negotiation: Purpose of Tueaday Call

Before I respond to thie I believe we can straighten a couple of things out by phone if
you are availabale and want to do so. I will regpond in good faith whether or not we talk,
I just think we will get to where we both want to go if we speak first. Cell is
9195-749-8229.

Please advigme.

————— Original Mesmage -----

From: Lanning, William <WLANNING@ftc.gov>

To: AP Carlton

Cc: Dagen, Richard B. <RDAGEN@ftc.gov>; Noel Allen; Jack Nichols; Bloom, Michael
<MJBLOOM@ftc.govs; Weptman-Cherry, Melissa <MWESTMAN@ftc.gov>

Sent: Sun Jan 0% 21:03:26 2011

Subject: Docket #5343; RE: Good Faith Negotiation: Purpose of Tuesday Call

Dear Mr. Carlton,

I received your email gent after 8PM on Friday, January 7, 2011 and was surprised by its
content because our respective understandings of our discussion of January 6, 2011 are
vastly different.

As I understood our discuegsion, there was no agreement on Complaint Counsel’s part to
limit our discussion to Respondent’s discovery requests without discussion of Complaint
Counsel’'s outstanding discovery requests. In fact, I raised several outstanding discovery
requests that were made by Complaint Counsel well in advance of Respondent’s January 5,
2010 reguegts as matters to discuss on January 11, 2011.

For instance,

1. I raised Complaint Counsel’s discovery demand of August 18, 2010 regarding
Respondent’s inadequate claims of attorney client and work product privileges on hundreds
of documente. Although Mr. Allen represented that he would respond to those matters
during a phone conversation of August 30, 2010, he has yet to respond.

2. In addition, I have twice regquested that Respondent provide the transcripts listed on
Mr. Baumer’s report that Reapondent was required to produce under Paragraph 16 of the
Scheduling Order when Respondent listed Mr. Baumer as an expert. Although Respondent
indicated that Mr. Baumer’s copies of said material were destroyed in a flood, it was my
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understanding, based upon your representations, that Respondent’s Counsel was in the
process of gathering said materials and would provide them. Reapondent’s Counsel has yet
tc do so.

3. I also referenced the fact that Respondent’s Counasel had represented that it would
certify its response to Complaint Counsel’s Regquest for Production on November 30, 2010,
but has yet to do so.

While I indicated that Complaint Counasel would be glad to discuss Rempondent's diecovery
requests on Tuesday, January 11, 2011 in our telephone conversation of January 6, 2011,
I was vexry clear that Complaint Counsel intended to discuss Complaint Counsel’s
outstanding discovery requests, as noted above, as well as Regpondent’s responses to
Complaint Coungel’'r Admisppions and Interrogatories. At your request, Complaint Counsel
sent you an email on Friday, January 7, 2011 setting forth issues relating to Respondent’s
Admissions. Complaint Counsel also indicated that we would not discuss Respondent’s
Interrogatory responses at this time. Complaint Counsel remain willing to discuss both
Respondent’s and Complaint Counsel’'s outstanding discovery demands on January 11, 2011,
However, your email of Friday evening suggests that Respondent’s Counsel would prefer to
postpone any discussion of Complaint Counsel’s outstanding discovery requests to a later
ungpecified date because “consideration of Respondent’s Counsel’s demands will occupy the
entire allotted time for Tuesday’s call.”

Unfortunately, Complaint Counsel finds your proposal to limit the January 11, 2011
telephone conference to Respondent’s discovery demands unacceptable and contrary to my
understanding. In an effort to move forward in good faith, I suggest that we agree to
extend the time allotted for the January 11, 2011 telephone conversation. Alternatively,
we could agree to address our respective diacovery demands in turn and mutually agree to
complete the process during another call scheduled for another day latex in the week.
Under either scenario, both sides would agree not to file any motione with the court
relating to these outstanding issues until impasse or agreement has been reached relating
toc these issues.

At present, I will not be in the office on Monday, January 10, 2011 due to a pressing
matter out-of- town that requires my direct attention and cannot be delayed. Please feel
free to forward your written response to me, Mr. Dagen, Mr. Bloom, and Ms. Westman-Cherry.
We will get back to you as soon as practicable.

Sincerely,

Bill Lanning

from: AP Carlton [mailto:acarlton@allenpinnix.com)

Sent: Friday, Januaxy 07, 2011 B:14 PM

To: Lanning, William

Cc: Dagen, Richard B.; Noel Allen; Jack Nichols; Bloom, Michael
Subject: Good Faith Negotiation:; Purpose of Tuesday Call
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Mr. Lanning:

As I understood our conversation yesterday, the purpose of our call scheduled for 10am on
Tuesday, January 11 was for Respondent's Counsel to entertain Complaint Counsel's resgponse
to our demand for specific discovery responses submitted to you on Wednesday January 5
together with a request that we together begin negotiations in good faith regarding those
demands.

Although you indicated we could expect a demand for discovery from Complaint Counsel at
some peint in time, you did not indicate that such a demand would be immediately
forthecoming or that it would be the gubject of our call of Tuesday next.

We expect that consideration of Respondent Counsel's demands will occupy the entire
allocated time for the Tuepday call. We agreed to waive our deadline for a response to our
demand and agreed to the Tuesday call on that basis. Thus, we would respectfully reguest
that we confer and designate another tIme to jointly address Complaint Counsel's newly
received demand for discovery.

Sincerely,
AP Carlton

----- Original Message -----

From: Bloom, Michael <MJBLOOM@ftc.govs

To: AP Carlton

Cec: Lanning, William <WLANNING@ftc.govs>; Dagen, Richard B. <RDAGEN@ftc.govs>; Ncel Allen;
Jack Nichols

Sent: Fri Jan 07 18:14:52 2011

Subject: For Meet and Confer

Mr. Carlton:
William Lanning has asked me to send you this to you.

We appreciate your confirming the availability of Respondent’s Counsel for our January 11,
2010 meeting.

Az discussed, we are setting forth Complaint Counsel’s rationale for requesting that
Respondent submit more complete answers than previously provided in their response to our
Request for Admissione. However, this listing should not be construed as a waiver of any
further claims that Complaint Counsel may raise in a Motion to Compel filed with the Court
in the event that the parties cannot resclve these mattexs. In that sense, they are
provided to facilitate our planned discuseion scheduled for 10:00AM on January 11, 2010.

Please be further advised that we will not be discussing your Interrogatory Responses at
this time or on January 11, 2011.

Requests For Admission

RFA 2 Rule 3.32(b) - response is inadeguate because it does not specifically
deny or set forth reasons for the failure to admit or deny the regquest.
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RFA 3 Rule 3.32(b) - response is inadequate because it does not specifically
deny or set forth reascns for the failure to admit or deny the request.

RFA 7 Rule 3.32 (b) - response is a refusal to answer because the response
does not specifically deny or set forth reasons for the failure to admit or deny the
request. In addition, the response fails to specify which matter is denied or admitted.

RFA 12 Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition, the resmponse fails to specify which matter is denied or admitted.

RFA 13 Rule 3.32 (b) - response is inadequate because the response dces not
specifically deny or set forth reascns for the failure to admit or deny the requeat. In
addition, the response fails to specify which matter is denied or admitted.

RFA 14 Rule 3.32 (b} - responee is inadequate because the response does not
ppecifically deny or set forth reasons for the failure to admit or deny the request. In
addition, the response fails to specify which matter is denied or admitted.

RFA 16 Rule 3.32 (b) - response is inadequate hecause the response does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition, the response fails to specify which matter is denied or admitted.

RFA 17 Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition, the response fails to specify which mattex is denied or admitted.

RFA 21 Rule 3.32(b) - response is inadegquate because it does not specifically
deny or set forth reasons for the failure to admit or deny the request.

RFA 34 Rule 3.32(b)} - responee is inadequate because it does not specifically
deny or set forth reasons for the failure to admit oxr deny the request.

RFA 35 Rule 3.34(b): reasponse iz a refusal to answer because it does not
specifically deny oxr set forth reasons for the failure to admit or deny the regquest. In
addition, the objection is an improper claim of lack of relevance and iwmproper RFA subject
matter.

RFA 36 Rule 3.32(b) - response ip inadequate because it does not specifically
deny or set forth reasons for the failure to admit or deny the request.
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RFA 39 Rule 3.32(b) - response is inadequate because it does not specifically
deny or set forth reasons for the failure to adwmit or deny the regquest.

RFA 44 Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set forth reasona for the failure to admit or deny the request. In
addition, the response fails to apecify which matter is denied or admitted,

In addition, interspersed throughout the Board’'s Response are inastances in which the Beoard
*admits” a matter that is not within the scope of the RFA addressed. These are not
admigsions. They are unsolicited averrals of the Board’'s positions on various matters, to
which the Board has appended the word “admit.” As such, they are not entitled to the
evidentiary admissibility or weight that might be afforded true admissions. They should
be stxicken, These occur in the Board’'s responses to RFAs 17, 18, 22, 30, 31, 32, 33, 34,
37, 40, and 41,

Thank you and have a good weekend.

Michael Bloom

Michael Bloom

Assistant Director foxr Policy & Coordination

Bureau of Competition

Federal Trade Commigsion
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:
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----- Original Message-----

From: AP Carlton

Sent: Thursday, Januvarxy 13, 2011 11:02 aM

To: 'wlamming@ftc.gov'; 'RDAGEN@ftc.gov' :

Cc: Noel Allen; Jack Nichols; 'MWESTMAN@ftc.gov'; 'mjblcom@ftc.gov'; Xathy Gloden;
'jackson.nichols@gmail.com'; Catherine E. Lee; Brie Allen

Subject: Re: FTC Docket #9343: Good Faith Alternative Discussions Offer: Response to
Rejection .

Dear Mr. Lanning,

First: We can only take your response in the email below rejecting our good faith offer to
engage in "alternative discussiona" as a further indication of Complaint Counsel's refusal
to negotiate our Discovery Requests in good faith. Our offer stands.

Second: We have indeed filed a Motion to Compel on behalf of our cllent. It is our
client's right to seek that remedy in just such a case as here, where an impasse was
reached and opposing counsel has sought to subvert the discovery process by failling to
sufficiently respond responsibly to discovery requests and claiming numerous privileges
that are clearly not available because they do not apply (see the Motion to Compel and
accompanying Memorandum in Support). In fact, the entire pattern of Complaint Counsel's
response to all of our discovery requests is a further indication of Complaint Counsel's
failure to negotiate in good faith with respect toc discovery in general and ocur Discovery
Requests in particular.

Third: We are unaware that there is any FIC Rule, Regulation or Policy rxrestricting or
directing FTC Complaint Counsel's efforta and time in promecuting any action brought by
the Commission, especially where the Commission's Complaint Counsel must carry forward the
Commission's burden of proof. We certainly do not accept any responsibility for your
admitted lack of time and resocurces to respond to our good faith offer to participate in
alternating discussions and view it as yet another indication of your refusal to negotiate
our Discovery Requests in good faith. We find any suggestion that we might in some way be
responsible for your own inability to assemble the necessary resources to undertake such
an effort as purely preposterous posturing, and, outside of FTC proceedings, unheard of as
a rational (or irrational) basis upon which to object to any litigation endeavor.

Fourth: The Motiom to Compel was timely filed. See the Scheduling Order, your FTC Rules,
the Federal Rules of Civil Procedure and our Memorandum in Support of the Motion (Page 2,
Section Y. "The Motion is Timely"). We are prepared to respond to whatever fiction
Complaint Counsel submits in response to this, just as we will respond or have responded
to you with respect to: your unlawfully asserted and unlawful authority to order and
compel a witness who resides in Florida to travel to Washington, DC for a deposition (sse
the entirety of applicable case law); and, the wholly fictional assertion created out of
thin air that any licensing board (not just the defendant Board here) has somehow
committed a wrong by issuing cease and desist letters (see Item #55 of our Counter
Statement of Material Factsa). We are becoming accustomed to responding to nomn-law law, so
we should be able to respond to you in this context as well.

Pifth: Our "actions" of Tuesday followed the following "actions®" on Complaint Counsel's
part: A failure to respond to nmumerxous emails responding to your dIscovery concerns gent
in good faith by us on Friday, Saturday and Sunday; "Demand emails® sent by you or at your
behest on Priday and Sunday evenings; and, yet ancther *Demand email® sent om your behalf
Monday evening.

Your Demand email of 9:02pm ET Sunday contained the following in outlining how Complaint
1
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Coungel wished to proceed with the Tuesday call: "Under either scenariec, both sides would
agree not to file any motions with the court relating to any issues until impasse or
agreement hag heen reached relating to these issues.®

This email did not specify when or how such an agreemant was to be reached, leading us to
conclude that it might well be one of the subjects addressed on the Tuesday call,

Your Demand email of B8:19pm ET Mongay, indicating how you wished to proceed with the call
generally, contalned the following: "...provided that it is agreed as follows: Neither
party will declare impasse and file a motion to compel with respect to...(multiple
discovery reguests).....until we have coneidered and reached a mutually acceptable
agreement to produce or impasse on all of the outstanding discovery issues.”

I forwarded an email to you and Mr. Dagen at 9:28pm ET on Monday that posed the following

ingquiry based on your Monday email referemced above: ".....we conclude that your
{Complaint Counsel)} proceeding with our call set for tomorrow morning at Ll0am is expressly
conditioned upon the parties reaching 'such an agreement'! ag described..." in your Monday

email (see above), and continued, "Is this conclusion correct?”®
At 9:30pm ET Monday, Mr. Dagen replied (by email): "Yes, it is correct",

As I indicated in my email declaring impasse at 9:49%am ET Monday, holding our discovery
negotiations hostage to "such an agreement" is ipsc facto a failure to negotiate in good
faith.,

You may not have the emails I am refexring to. I will provide you with copies for the
record.

Sixth: Did we "refuse to participate in the conference call"? No we did nct. We declared
an impasse, which rendered the call unnecessary. If any inconvenience was visited upon
Complaint Couneel, it was by virtue of ite failuxe to proceed in good faith--its own
intransigence and its unxeasonable insistence on a non-negotiable demand made either 12 ox
35 hours {(take your plck) before the call. And I do not know where the notion that
Complaint Counsel was inconvenienced for "an hour and a half" came from. Our notice of
declaration of impasse was forwarded to you at 9:49am ET Tueaday, sufficient time in which
to cancel the call.

Seventh: At approximately 11:30pm on Tuesday on a conference call with you, we did indeed
refuse to withdraw our Motion to Compel. But, as is usually the case with matters asserted
by Complaint Counsel, there is more to the story. We alsoc then immediately offered to
engage in alternating discussions and consider withdrawing the Motion. You rejected that
offer ocut of hand. We have withdrawn our offer to consider withdrawing our Motion, but our
offer to enter into alternmating discussions stands {see One above angd email below}.

Eighth: Our offer to continue to address your Discovery Requests in good faith stands,
along with our offer to enter into alternating discuasions (see One above)}. We take your
withdrawal of your offer to address your Discovery Requests with us as another indication
of your failure to proceed in good faith, as well as further proof of your intention to
subvert the entire diascovery process.

Sincerely,

AP Carlton

----- Original Message -----

From: Lanning, William <WLANNING@ftc.govs

To: AP Carlton; Dagen, Richard B. <RDAGEN@ftc.govs

Cc: Noel Rllen; Jack Nichols; Westman-Chexry, Melissa <MWESTMAN@ftc.govs; Bloom, Michael
<MJIBLOOM@ftc.govs; Kathy Gloden

Sent: Wed Jan 12 16:13:56 2011

Subject: RE: FTC Docket #9343: Good Faith Altermative Discussions Offer.

Dear Mr. Carlton,
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We appreciate your offer to continue negotiating with respect to our discovery requests,
Bowever, given your actions of yesterday including your declaration of impasse, refusal to
participate in a pre-arranged telephone conference between the parties, your filing of a
motion to compel and subsegquent refusal to withdraw it once filed, we have proceeded with
drafting our opposition, which we will file in a timely manner. Prior to your actions
yesterday, we had decided to engage in voluntary negotiations with respect to your
untimely discovery request so that Complaint Counsel might avoid spending significant time
on an opposition to the anticipated wmotion to compel from Respondent. Much of that time
has now been gpent. Consequently, we are withdrawing our request to negotiate our
discovery requests pending the Court’s ruling on our opposition. Should the Court rule
that Respondent’s Motion to Compel is timely, we will at that time decide whether to
pursue outstanding discovery issues with Respondent’s response to our discovery request.

Sincerely,

Bill Lanning

From: AP Carlton (mailto:acarlton@allenpinnix.com]

Sent: Wednesday, January 12, 2011 9:03 AM

To: Lanning, William; Dagen, Richard B.

Cc: Noel Allen; Jack Nichols; Westman-Cherxy, Melissa; Bloom, Michael; Cathexine E. Lee;
Brie Allen; jackson.nichols@gmail.com; Kathy Gloden

Subject: Re: FIC Docket #9343: Good Faith Alternative Discussions Offer.

Dear Mr. Lanning,

As we indicated to you yesterday, counsel for Respondent stands ready at any time to enter
into good faith "altermative discussions" as you have described them. We are willing to do
g0 without requesting Complaint Counsel's agreement to forego their right to object to our
Motion to Compel, or to file z Motion to Compel on their own motion.

This offer is part of our effort to continue to pursue the discussions and negotiations
regarding our Requests for Discovery in good faith. Our declaration was based on our
judgment that Complaint Counsel had failed to pursue our negotiations in good faith. It
had nothing to do with our geood faith efforts to continue those negotiations, efforts
which continue. We made it clear that we were continuing to pursue the negotiations in
good faith at that time. We wish continue to pursue the negotiations related to our
Discovery Requests through such alternative discussions.

We see no conflict or procedural impediment for either party in doing so. As a matter of
fact, we believe that if Complaint Counsel wishes to pursue these matters such alternative
discussions could conceivably provide us with an effective means by which we can attempt
to mitigate, if not resolve, the impasse.

Sincerely,

AP Carlton

__________

----- Original MessBage -----

From: Lanning, William <WLANNING@ftc.gov>

To: AP Carlton; Dagen, Richard B. <RDAGENe@ftc.govs>

Cc: Noel Allen; Jack Nichols; Westman-Cherxy, Melissa <MWESTMAN@ftc.govs>; Bloom, Michael
<MJBLOOM@ftc.gov>; Catherine E. Lee; Brie Allen; 'jackson.nichols@gmail.com!'
<jackson.nichols@gmail.com>; Kathy Gloden

Sent: Tue Jan 11 13:10:45 2011
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Subject: RE: FTC Docket #9343: Declaration of Impasse

Dear Mr. Carlton,

Complaint Counsel remain confident that outstanding discovery issues can be resolved,
narrowed, or appropriately brought to impasse. We proposed, and you appear to find
agreeable, a format for doing so, alternating Respondent’s and Complaint Counsel’s
objections to one another's discovery responses (e.g., discuss Respondent’s issues with
Complaint Counsel’s RFA reaponses followed by discussion of Complaint Counsel’s RFA
responses, etc.}). This further reflects the fact that we are not at impasse, as we have
advised you. Our position is that we will go forward in that way {(alternating cbjectionas)
provided that you first withdraw your claim of impasse and motion to compel, The pursuit
of such a motion while substantive discussions are ongoing suggests a lack of commitment
to the success of such substantive discussions, and an imposition on the court, which you
ask to resolve issues that are not ripe and which may be resolved or at least narrowed by
talke using a format that appears mutually acceptable—we are not at impasse. All you
need to do is withdraw your declaration of impasse and motion to compel so that we can
both, in good faith, try to narrow and resolve our respective issues.

Not mentioned in your email below, we also indicated to you that right now we stood ready,
willing, and able to discuss Complaint Counsel’s concerns regarding Respondent's discovery
responses, with respect to which we have not declared impasse. As we indicated, we would
work with you to resolve or narrow these issues whether or not you withdraw your own
declaration of impasse and motion.

Sincerely,

Bill Lanning

From: AP Carlton (mailto:acarlton@allenpinnix.com])

Sent: Tuesday, January 11, 2011 12:23 PM

To: Lanning, William; Dagen, Richard B.

Cc: Noel Allen; Jack Nichols; Westman-Cherry, Melissa; Bloom, Michael; Catherine E. Lee;
Brie Allen; jackson.nichols@gmail.com; Xathy Gloden

Subject: RE: FTC Docket #9343: Declaration of Impasse

Mr. Lanning:

Further to ouxr call of this morning between you, me, Mr, Nichols and Mr. Bloom: We
{(Respondent’s Coungel) is amenable to and offered to consider the withdrawal of its Motion
to Compel (as we offerxed), provided that Complaint Counsel and Respondent’s Counsel enter
into “alternating discussions” as to our respective Discovery Requests (as you offered).
Our offer remaing outstanding.

Cur understanding is that, it is Complaint Counsel's position that there will be no
further discussions unless we withdraw our Motion to Compel. Qur position is that we are
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willing to comsider withdrawing our Motion to Compel provided we enter into alterxrnmating
discussions.

Sincerely,
AP Carlton.

From: AP Carlton

Sent: Tuesday, January 11, 2011 11:02 AM

To: 'Lanning, William'; Dagen, Richard B.

Cc: Noel Allen; Jack Nichols; Westman-Cherry, Melissa; Bloom, Michael; Catherine E. Lee;
Brie Allen; 'jackson.nichols@gmail.com'; Kathy Gloden

Subject: RE: FTC Docket #9343: Declaration of Impasse

Dear Mr. Lanning:

On benhalf of Respondent’s Coungel, we are indeed available to discugs these matters as you
suggest. I would suggest a preliminary conference bhetween you, Mr. Dagen, Jack Nichols
and I to see where we stand, We are available immediately. As you no doubt have determined
by now, we have filed a Motion to Compel. Without agreeing to any of the unilateral terms
offered by Complaint Counsel as to how we proceed, if we do proceed we will do sc only on
the basis that we revisit the entire matter from a zero based perspective and in good
faith., And that we do so not in groups but with one or two of the respective Counsel
groups’ lead members.

In addition, we categorically reject as baseless all of the characterizations of our
conduct and the many, many misrepresentations of very simple and straightforward facts
with respect to this wmatter contained in your email. If we are to go forward, we will not
do so if Complaint Counsel insists on continuing its propaganda campaign for the recoxd.
It belies good faith, and is one of the many reasons we find that there are a number of
indicators of Complaint Counsel’s failure to proceed in good faith.

Sincerely,

AP Carlten

From: Lanning, William (mailto:WLANNING@ftc.gov)

Sent: Tueaday, January 11, 2011 10:43 AM

To: AP Carlton; Dagen, Richard B.

Cc: Noel Allen; Jack Nichels; Westman-Cherry, Melissa; Bloom, Michael; Catherine E. Lee;
Brie BAllen; 'jackson,nichols@gmail.com'; Kathy Gloden

Subject: RE: FTIC Docket #9343: Declaration of Impasse

Dear Counsel,
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1. To make sure the record is clear, we understand by your email that
Respondent has made a unilateral decision to cancel the meet and confer
scheduled for this morning at 10 am, for which Complaint Counsel
established a call-in number ({at Respondent's request), and for which
Complaint Counsel had assembled staff prepared to address Respondent's

issues in good faith.

2. We note that you have raised the discovery issues in a vastly

untimely manner. We too had discovery issues. However, in an effort to address your
concerns, Complaint Counsel agreed to address your untimely discovery issues at the same
time that Complaint Counsel's issues were addressed. In thig regard, Mr. Lanning in his
email of January 9, 2011 stated that we would move forward with these discussions on
condition that both sides issues were addressed before either side could declare impasse.

This offer was made without prejudice to our right to oppose any motion to compel as
stale,.

3. BAs a result, your assertion that we have held the negotiations

hostage is totally baseless; in fact it ie Respondent who has attempted

to hold these negotiations hostage by forcing Complaint Counsel to

accede to the unilateral texrms set out by Mr. Carlton in his email - terms that would have

ensured that Respondent's issues were promptly addressed without any assurance that
Complaint Counsel's issues would be promptly addressed.

4. Indeed, given that Mr. Lanning's email of Januaxy 9, 2011 indicated that

Complaint Counsel would omly proceed on the texrms that you have now rejected 10 minutes
before the conference, it is clear that Respondent has engaged in bad faith negotiations,
which have caused a significant disruption in Complaint Counsel's trial preparation and

expert discovery. Discovery deadlines are imposed precisely to avoid such maneuvering so
close to trial.

5. That said, we stand ready, and would have so informed Respondent had
Respondent dialed in as planned rather than sending an email, that
Complaint Counsel are willing to consider other alternatives that would
achieve the same objective of parity in the negotiation process. For
example, one possibility would be to alternate discussion by type of
discovery request. The point was to achieve parity and Complaint
Counsel was and is prepared Respondent to air its issues first, so long

as Complaint Counsel iz not prejudiced.
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6. As our email of several minutes ago indicated, we do not believe we are at impasse
insofar as Respondent has simply refused to discuss its demands. We stand ready, willing
and able to negotiate with Respondent.

7. We are available right now to discuss Complaint Counsel‘'s issues
with Respondent’s discovery responses. Ia Respondent ready, willing and

able to do so at this time?

Please respond promptly o we know whether or not to keep the call-in conference line open
as we have several attorneys on the call,

Sincerely,

Bill Lanning

From: AP Carlton [mailto:acarlton@allenpinnix,com]

Sent: Tuesday, January 11, 2011 2:49 AM

To: Dagen, Richard B.; Lanning, William

Ce¢: Noel Allen; Jack Nichols; Westman-Cherxy, Melisega; Bloom, Michael; Cathexine E. Lee;
Brie Allen; jackson.nichols@gmail.com; Kathy Gloden

Subject: FIC Docket #9343: Declaration of Impasse

Gentlemen:

Based on the failure of Complaint Counsel to negotiate our Discovery Reqguests in good
faith, we hereby declare an impasse.

In reaponae to your email of last evening (see below}, we can only say that we have
continued to be available to negotiate in good faith and have actually been engaged in
negotiating in good faith since making our Requests fox Discovery on January 5, at all
times leaving both parties unhampered by any restrictions on theix xespective rights to
seek redress in appropriate circumstances.

Our declaration of impasse is based upon several indicators of Complaint Counsel's failure
to negotiate in good faith. However, holding negotiations hostage to "such an agreement”
as proposed by Complaint Counsel below is not negotiating in good faith in and of itself.

If you have any questions regarding these matters, I am available to discuss them with
you.

There i8 no response necessary. However, due to recent FTC computer difficulties, we
request that you do acknowledge receipt of this message.

Sincerely,
AP Carlton
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----- Original Message -----

From: Dagen, Richard B. <RDAGEN@ftc.gov>

To: AP Carlton; Lanning, William <WLANNING@ftc.govs>

Cc: Noel ARllen; Jack Nichols; Westman-Cherry, Melissa <MWESTMAN@ftc.govs>; Bloom, Michael
<MIBLOOM@ftc.govs

Sent: Mon Jan 10 21:30:03 2011

Subject: RE: Meet and Confer

Yes, it is correct.

Rick Dagen

From: AP Carlton [mailto:acarlton@allenpinnix.com)

Sent: Monday, January 10, 2011 9:28 PM

To: Lanning, William; Dagen, Richard B.

Cc: Noel Allen; Jack Nichols; Westman-Cherry, Melissa; Bloom, Michael
Subject: Immediate Response Requested: Re: Meet and Confer

Mr. Lanning and Mr. Dagen:
This inquiry is submitted to you in your capacity as co-lead Complaint Counsel.

Based on Mxr. Bloom's ewmail below, we conclude that your proceeding with our call set for
tomorrow morning at 10am is expressly conditioned upon the parties reaching "such an
agreement" as described by Mr. Bloom in the first paragraph of his email.

Is this conclusion correct?
A prompt response will be appreciated, and we believe, under the circumstances, in order.

AP Carlton

————— Criginal Message -----

From: Bloom, Michael <MJIBLOOM@ftc.govs>

To: AP Carlton

Cc: Neoel Allen; Jack Nichols; Westman-Cherxy, Melissa <MWESTMAN@ftc.gov>; Lanning, William
<WLANNING@ftc.gov>; Dagen, Richard B. <RDAGEN@ftc.gov>

Sent: Mon Jan 10 20:20:00 2011

Subject: Meet and Confer

Mr., Carlton:

I have been asked to reply to your email, below, on behalf of Complaint Counsel. We are
generally amenable to the approach you have suggested, provided that it is agreed as
follows: Neither party will declare impasse and file a wmotion to compel with respect to
the other party’s responses to requests for document production, interrogatories, and
requests for admission until we have considered and reached a mutually acceptable
agreement to produce or impasse on all of the outstanding discovery issues. Mr. Lanning
included the need for such an agreement in his email to you of January 9 at 9:03 p.m. We
believe that such an agreement will encourage fairness, flexibility, and speed in the
resolution of all of our outstanding discovery issues. In addition, if we do reach an
impasse on some of our outstanding discovery issues, it will enable Judge Chappell to make
his rulings on any resulting motions with due appreciation for the entirety of the
contested issues.
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In addition, we must reserve our xright to take up our issues in such order as we deem
best.

You asked that we provide you with further information regarding the problems we have with
your document production, i.e., the redacting and withholding of documents based on
improper grounds. Mr. Lanning has discussed these concerns with you and your colleagues
on peveral occasions, including in his letter to Mr. Allen of August 18, 2010, which I
incorporate herein by reference. I refer you to that letter’s Attachment A for a list of
document redactions that we believe are improper. We plan on discussing those redactions
with you during our “meet and confer,” which will begin tomorrow at 10:00 a.m., Mr.
Lanning’s letter to Mr. Allen also identified exemplars of documents entirely withheld
baged on insufficient claims of privilege (see, e.g., notes 6, 9, 10, and 18 of that
letter)}. To provide you with greater detail for our meet and confer, I am appending
hereto a list of documents you have withheld entirely baged on claims of privilege that we
believe inadequate, together with a statement of at least some of the reasons each such
claim of privilege is inadequate. In addition, our attachment identifies cerxrtain
documents by Bates number that were neither produced, nor identified as privileged in your
privilege log, nor accounted for in your production log. We plan on discussing the
identified documents that were withheld during our meet and confer, as well.

Last, in my earlier email to you identifying problems we have with respect to your
reaponses to Complaint Counsel's Requepts for Admission, I inadvertently left off of the
list one item: in addition to the items listed, we plan on discussing your response to RFA
37, which is unregpongive and neither specifically admits, denies nor set forth reasons
for the failure to admit or deny.

We look forward to speaking with you and your colleagues tomorrow. Thank you.

Michael Bloom

for Complaint Counsel

Michael Bloom
Aspistant Director for Policy & Coordination
Bureau of Competition

Federal Trade Commission
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EXHIBIT

;
-

----- Original Mespage-----

From: AP Carlton

Sent: Sunday, January 16, 2011 10:53 PM

To: 'wlanning@ftc.gov'; 'RDAGEN@ftc.gov'

Cc: Noel Allen; Jack Nichols; Catherine E. L.ee; Brie Allen; 'jacson.nichols@gmail.com!';
Kathy Gloden; 'MWESTMAN@ftc.gov'; 'miblcom@ftc.gov!’

Subject: FTC Docket #9343:"For the Record" Reply To 10:43am January 11 Email ("Record
email®)

Dear Complaint Co-Lead Counsel:

This email is in response to the emaill received by Counsel for Respondent addressed to
*Dear Coungel® at 10:43am on January 11 2011 ( the "Record email"). The email began "To
make sure the record is clear......... ,

Counsel for Respcndent do indeed wish to see that the record is clear. However, having
been falsely accused of defaming Complaint Counsel heretofore (see October 28, 2010
10:22am email To AP Carlton From Bill Lanning), Counsel for Respondent wishes to go "on
the record" by first reminding Complaint Counsel that, as we all were taught (or at least
Counsel for Respondent was taught and learmed) in first year Torts that there is a
complete defense to charges of slander and defamation: the truth. We further remind
Complaint Counsel that the response to Complaint Counsel's email by Counsel for Respondent
{see October 28, 2010 6:05pm email To BI1l Lanning From AP Carlton) declined to
pereonalize a discovery dispute (and bemocaned Complaint Counsel's attempt to do so},
rejected the defamation charge (and others) out of hand and noted (among other things),
guoting John Adams, that "Facts are stubborn things®. We will provide record copies of the
emails referenced above upon request.

However stubborn facts may be, Counsel for Respondent stubbornly cling te the precept
that, however difficult to discern, facts and its companion concept, truth, are not
convenient and relative concepts, available for manipulation and misrepresentation, or to
ignore completely for the purpose of honest disagreement and argument, Further, in the
main, the world in which Counsel for Respondent practices law operates upon this precept,
After reviewing the Record email and other subsequent communications from Complaint
Counsel {along with Complaint Counsel's Statement of Material Facts As To Which There Is
No Issue, previously filed in this matter), it appears to be an less than open guestion as
to whether or not Complaint Counsel operates upon that precept.

So, in proceeding, we take that handicap to this communication into account and recognize
that, aside from being accused of bad faith in the Recoxrd email, we risk being accused
(again) of defamation (or being accused of something else in some future communication}.
Nonethelese, we wish preoceed to make the record clear, as we have been endeavoring to do
since the moment we received the Record email:

(Numbered paragraphs correspond tec those in the Record email. References to "subsequent
emaile" are to emails regarding the matters addressed in the Record email addressed to
Complaint Counsel between 10:43am Tuesday, January 11 and the date and time of this email,
all of which are incorporated herein by reference, for the record. Copiea are available
upon request.)

1. Complaint Counsel did not make a unilateral decision teo cancel the 10am conference call
scheduled for January 11. We did make a unilateral decision to declare an impasse prior to
the call. One of the reasons we declared the impasse was Complaint Counsel's express
condition and demand that, in order for the call to go forward, Counsel for Respondent
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enter into an agreement ("the waiver agreement'") waiving the rights of its clients to seek
redress of egregious conduct just such as the assertion contained in paragraph 1. of the
Record memo. Thus, it can be asserted that Complaint Counsel unilaterally canceled the
call by making a non-negotiable demand to Respondent that it must meet certain unilateral
conditions imposed on the call actually taking place. Respondent had nothing to do with
canceling the call. See subsequent emails.

2. Our Motion to Compel is timely. See the Scheduling Order, your FTC Rules, the Federal
Rules of Civil Procedure and our Memorandum in Support of the Motion to Compel. If we were
not timely in submitting our demand and filing the Motion to Compel, why did Complaint
Counsel see fit to raise discovery issues as well, subsequent to our demand but prior to
the filing of our Motion to Compel? Regardless of what Mr. Lanning offered on January the
9th, on January 10 Mr. Bloom and Mr. Dagen made it very clear that something else was
being offered and that negotiations would not go forward without the waiver agreement
(referenced above). See subseguent emails.

3. Any emails Counsel for Respondent sent to Complaint Counsgel prior to 10am on January 11
regarding "terma" proposed for the 10am Tuesday call were couched as suggestions. They
were certainly not couched as "unilateral texrmse" , and most clearly did not precondition
going forward with the Tuesday call on reaching any agreements--including the terms of the
call, let alone a waiver agreement. We will be happy to supply Complaint Counsel with
copies of our numerous emails (many which went unreturned) regarding the Tuesday call and
its content which occurred prior to 1l0am Tuesday, January 11. Thus, Complaint Counsel
indeed held the Tuesday call hostage to the waiver agreement. See subseqguent emails,

4., We categorically deny that we have engaged in bad faith negotiations. We stand "on the
record”, as set forth in this email and all of those emails regarding these matters that
have preceded and followed this email. To use one of Complaint Counsel's favorite worxds,
such a claim is "baseless",

If these events have caused a significant disruption in Complaint Counsel's trial
preparation and expert discovery, it is not the responsibility or concern of Counsel for
Respondent, but Complaint Counsel's own problem. Indeed, Complaint Counsel's
responsibility to proceed with the action brought by its client is Complaint Counsel's
alone. We find it very interesting, almost amusing, after the time, money and effort
expended by Complaint Counsel in this matter to date that Complaint Counsel, with the
abundant resources available to it, is complaining at all.

5. We have made it clear that we stand ready to enter into "alternating discussions” or,
in the event such discussions are unacceptable, are willing to enter into negotiations
with Complaint Counsel regarding their (belated) discovery demands, See our Supplement to
the Motion to Compel, filed Friday aftermoon, January 14 and subsequent emaila,

6. As to whether or not Impasse existed as of the transmiesion of the Record email, please
see subsequent emails. There is no such thing under the Scheduling Order or your PTC Rules
as a "mutual impasse®,

7. We continue to proceed in good faith to negotiate these matters (see 5.above).

In view of Complaint Counsel's questionable conduct with regard to these wmatters and other
matters, we find the charge of bad faith almost actionable, if it were not so laughable.
Wwe offer Complaint Counsel our counsel that it more deliberately approach these mattexrs
going forwaxd.

Sincerely,

AP Carlton

______________
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