EXHIBIT

UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
THE NORTH CAROLINA [STATE] BOARD
OF DENTAL EXAMINERS.
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)
)
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)
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c

PUBLIC

DOCKET NO. 9343

DECLARATION OF ALFRED P. CARLTON. JR.

Pursuant to 28 U.S.C. § 1746, I hereby make the following statement:
1. I have personal knowledge of the facts set forth in this Declaration and if called as a
witness, I could and would testify competently under oath to such facts.
2. I am an attorney with Allen and Pinnix, P.A. and serve as counsel for the
Respondent North Carolina State Board of Dental Examiners. Attached to this
declaration are Exhibits 1 - 9 supporting Respondent's Application for Review in
connection with Respondent's Motion for an Order Compelling Discovery
("Motion") that was filed on January 11, 2011 and denied by Order of
Administrative Law Judge D. Michael Chappell January 20, 2011. These Exhibits
are true and correct copies of the referenced emails and documents.
3. This Declaration responds to the claims made in Complaint Counsel's Opposition
to Respondent's Motion that was filed January 18, 2011 ("Opposition") and the
Declaration of William Lanning ("Lanning Declaration") that was included with
the Opposition. Although many of the claims made in the Opposition and the
Lanning Declaration are truthful, Respondent notes a number of erroneous claims
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and noteworthy omissions made by Complaint Counsel m those documents,
which are described herein.
Erroneous Claims in Complaint Counsel's Opposition

4. Complaint Counsel state in footnote 1 of their Opposition that Respondent has not
complied with "the spirit or letter" of Commission Rule 3.22(g), which requires
that a ''motion to compel or determine sufficiency pnrsuant to § 3.38(a) ... shall

be accompanied by a signed statement representing that counsel for the moving
party has conferred with opposing counsel in an effort in good faith to resolve by
agreement the issues raised by the motion and has been unable to reach such an
agreement." Thls is not true, In a series of email and telephone communications
between January 5 and January 11, Counsel for Respondent sought to engage in
efforts in good faith to resolve the issues related to Complaint Counsel's response
to the Discovery Requests, as described and thoroughly documented in the
Supplemental Statement that accompanied Respondent's Motion to Compel.
5. Complaint Counsel state in footnote 1 of their Opposition that they "never sought
a waiver of Respondent's right to petition the court for discovery relief as a
condition for negotiating discovery issues." This is an outright falsehood. The
pertinent email exchange is as follows:
•

Email from Michael Bloom to Counsel for Respondent on January 10,
2011 at 8:20 pm:

"r

have been asked to reply to your email, below, on

behalf of Complaint Counsel. We are generally amenable to the approach

you have suggested [for a proposed January 11, 2011 meeting to discuss
the Discovery Requests], provided that it is .&reed as follows: Neither
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party will declare impasse and file a motion to compel with respect to the
other

party's

responses

to

requests

for

document

production,

interrogatories, and requests for admission until we have considered and
reached a mutually acceptable agreement to produce or impasse on all of
the outsumding discovery issues." (emphasis added)
•

Email from A.P. Carlton to Complaint Counsel on January 10, 2011 at
9:28 pm: "Based on Mr. Bloom's email below, we conclude that your
proceeding with our call set for tomorrow morning at lOam is

e:lP~ty

conditioned upon the parties reaching ' such BIl agreement' as described

by Mr. Bloom in the first paragraph of his email.

Is this C<lnclusion

correct?" (emphasis added)
•

Email from Richard Dagen to Counsel for Respondent on January 10,
2011 at 9:30 pm: "Yes, it is correct."

See Email s Sent Between Counsel for Respondent and Complaint Counsel on
January 10, 2011 (attached hereto as Exhibit I).

Complaint Counsel clearly

demanded that Respondent waive its right to seek to compel discovery as a
precondition to any discussion of the Discovery Requests taking place.

This

outrageous demand was deemed by Counsel for Respondent to be a breakdown of
good faith negotiations, and accordingly led to Respondent's declaration of an
impasse.
6. Complaint Counsel allege in footnote 1 of their Opposition that there were no
meetings to discuss substantive discovery issues. Yet the record clearly belies
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this Slatemen!. See Supplemental Statement and attached Exhibit I docwnenting
good faith discussions between counsel.
7. Complaint Counsel state in footnote I of their Opposition that Counsel for
Respondent "cancelled" the meeting scheduled for January II, 201 I at 10:00 am.

This is not true. Complaint Counsel stated that an express precondition to their
conducting the January 11 meeting was Respondent's waiver ofit5 right to seek a
motion to compel. Respondent did not agree to this condition and declared an
impasse as a result of this demand.

The meeting was not "cancelled" by

Respondent.
8. Complaint Counsel state in footnote I of their Opposition that Counsel for

Respondent made a "peremptory impasse declaration." There is no such thing
contemplated by the Scheduling Order or Rules.

The impasse declared by

Counsel for Respondent is just the sort of impasse contemplated by the

Scheduling Order.

Respondent attempted to negotiate in good faith with

Complaint Counsel over the period between January 5 and January I J.

Complaint Counsel demanded numerous unacceptable and unconditional
preconditions to any meeting between the parties to discuss discovery issues, and

further refused to respond to numerous requests from Counsel for Respondent to
plan the substance and process of the meeting. See Supplemental Statement,
Exhibit I (listing emails from Mr. Carlton that were not responded to by
Complaint Counsel).

Upon receipt of Complaint Counsel's non-negotiable

precondition for the conference call to proceed. Counsel for Respondent

4
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cODcluded that this was a breakdown in good faith negotiatioDs and declared an
impasse, according to the Scheduling Order.

9. Complaint Counsel complain in footnote 1 of their Opposition that Respondent
attempted to nevade" the 2,500 word limit for its Memorandum in Support to its

Motion by moving arguments to the Motion itself.

Complaint Counsel's

complaint is misleading and deceptive. There is no word limit in the Commission
Rules for the Motion to Compel itself, only the memorandum in support.

Respondent's Motion described factual issues with Complaint Counsel's
responses to Respondent's Discovery Requests and then summarized the legal
arguments in support. These legal arguments were then set forth in greater detail
in Respondent's Memorandum in Support. Indeed, Respondent's Motion itself

was lengthy not because of the arguments it contained, but because it had to
account for the large number of insufficiencies in Complaint Counsel' 5 responses

to Respondent's three separate Discovery Requests.
10. Respondent did not "delay" serving its first discovery request, as Complaint
Counsel stated on page 1 of their Opposition. This statement is misleading and
deceptive. Respondent provided its Discovery Requests to Complaint Counsel
within the time allowed under the Scheduling Order and more than thirty days

before the close of discovery.
11. Complaint Counsel argue in their Opposition that Respondent's communication
with Complaint Counsel on January 5 in an attempt to ensure that Complaint
Counsel provided sufficient responses to the Discovery Requests was untimely
and violated the Scheduling Order.

But the Discovery Requests were served
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within the time period specified by the Scheduling Order.

Further, the only

timing provision in the Scheduling Order addressing motions to compel such
discovery states that "[a]ny motion to compel responses to discovery requests
shall be filed within 5 days of impasse if the parties are negotiating in good faith
and are not able to resolve their dispute." Otherwise, both the Scheduling Order

and the FTC Rules are silent regarding the timeliness of motions to compel.
Respondent's Motion is timely because it was flled within 5 days of reaching
impasse in its good faith negotiations with Complaint Counsel. Further, despite
Complaint Counsel's assertions that seeking discovery at trus point is untimely
and violates the Scheduling Order, Complaint Counsel in an email sent January 7,

2011 also requested additional responses to its own Requests for Admission that
were made to Respondent three months ago on October 12, 2010 (and to which
Respondent timely responded on October 22, 20 I 0).

12. Complaint Counsel state on page 4 of their Opposition that Respondent's Motion
attempts "to expand the scope of discovery." This is simply not correct and

constitutes a misrepresentation by Complaint Counsel.

Respondent's Motion

merely sought sufficient responses to its original Discovery Requests.
Erroneow Claim! in Lanning Declaration
13. Complaint Counsel misleadingly state in

15

of the Lannlng Declaration that

Respondent "demanded that Complaint Counsel respond to more than 40
discovery demands in 49 hours." Complaint Counsel either misunderstands or
misrepresents the nature of Respondent's request to respond to its discovery.
First, it was not a "demand," it was a "request" The email sent to Complaint
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Counsel on January 5, 2011 at approximately 11:34 am was entitled URequest for
Timely Response to Discovery Requests" and in describing the discovery
requested states: "The listing references, for each item of discovery. Respondent's

request that Complaint Counsel respond to this request."

Additionally, the

request did not demand that Complaint Counsel ''respond to more than 40
discovery demands in 49 hours," In fact, it very clearly indicated Counsel for
Respondent's availability to negotiate the matter in good faith and requested that
the parties do so by noon on January 7 by stating:

~4We

are available to negotiate

this matter in good faith in the hopes we can resolve the matter before 12 o'clock
noon ET this Friday, January 7, We apologize for the short notice, but find that it
is necessitated by our compressed pre-trial schedule," A true and correct copy of
this email is attached hereto as Exhibit 2.
14, Complaint Counsel state in

'J 5 of the Lanning Declaration that Respondent "for

the first time demanded that Complaint Counsel 'make available for inspection'
documents responsive to each of its RFPs even though Respondent's October 12,
2011 RFP only requested production of documents," The distinction Complaint
Counsel attempts to draw here is nonsensical: making documents available for
inspection is a form of production of documents,
15. Complaint Counsel state in , 7 of the Lanning Declaration that Counsel for
Respondent (Alfred P. Carlton, Jr.) "incorrectly sununarized the January 6, 2011
telephone conversation by stating that, , , [Complaint Counsel] did not indicate
that [Complaint Counsel's] demand [for discovery] would be immediately
forthcoming or that it would be the subject of our call of Tuesday next."

7
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Although Mr. Lanning and Mr. Carlton disagreed regarding the gist of the January

6 call, Counsel for Respondent made clear in subsequent emails that it was not
Respondent's understanding that the call would also address Complaint Counsel's
new demands for discovery.

See Exhibit 3, Email from Mr. Carlton to Bill

Lanning sent January 7, 2011 at approximately 8:14 pm (Mr. Carlton to Mr.
Lanning: ''you did not indicate that such a demand would be immediately
forthcoming or that it would be the subject of our call of Tuesday next."). Mr.
Carlton also stated that because he expected Respondent'. Discovery Requests
would "occupy the entire allocated time for Tuesday' s call", ''we would

respectfully request that we confer and designate another time to jointly address
Complaint Counsel's newly received demand for discovery." Id.
16. Regardless of the misunderstanding of the January 6, 2011 call described above,
Counsel for Respondent stated that Respondent was amenable to discussing

Complaint Counsel's newly raised discovery demands on the call scheduled for
January 11,2011. See Exhibit 4, Email from Mr. Carlton to Complaint Counsel
sent January 10, 2011 at approximately 3:28 pm (agreeing to discuss new

Complaint Counsel discovery requests).

17. Complaint Counsel state in 1 14 of the Lanning Declaration that "no discussion of
the merits or substance of the [sic] either side's discovery requests had taken

place." This is not true. Counsel for Respondent had sent its list substantively

detailing the insufficiencies of Complaint Counsel's Responses to Respondent's
Discovery Requests. See Exhibit 5, List of Discovery Items Requested. This List
comprehensively detailed each response by Complaint Counsel to Respondent's

8
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Discovery Requests and detailed the substantive basis for the deficiency of each
response. Counsel for Respondent provided this List in order to facilitate the
substantive discussions between the parties regarding the Discovery Requests.
Complaint Counsel would be hard-pressed to ask for a more comprehensive and
detailed account of the substance of Respondent's views on the insufficiencies of
its responses to the Discovery Requests. Respondent accordingly put its best foot
forward in trying to advance the substance of the discussions regarding the
Discovery Requests. In fact, it was Complaint Counsel that stymied the abilities
of the parties to engage in any meaningful discussion through its refusal to discuss
its responses to the Discovery Requests until Respondent agreed to Complaint
Counsel's unreasonable demands that Respondent waive its right to seek a motion
to

compel the discovery.

18. Complaint Counsel state in , 15 of the Lanning Declaration that Counsel for
Respondent did not "attach the statement required by Rule 3.32(g) to its motion."
Since there is no subsection (g) in Rule 3.32, CounseJ for Respondent assumes
that Complaint Counsel in this statement refer to Rule 3.23(g). As described in
Respondent's Application for Review, the Motion did include such a statement
and the statement was signed.

Respondent shortly thereafter on January 14

provided a more detailed list of the conversations and email exchanges between
the parties with its Supplemental Statement.
19. Complaint Counsel state in

1 19

of the Lanning Declaration that "Respondent

failed to infonn the Court that there has been no discussion of the substance or
merits of any of Respondent'S issues raised in its Motion to CompeL"

9
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As

discussed above in

ft

6 and 18, Respondent did set forth substantive

communications to Complaint Counsel regarding its Discovery Requests, and as
detailed in Respondent's Application for Review and

~

19 above, Respondent did

infonn tbe AU of this.
~

20. Complaint Counsel state in

19 of tbe Lanning Declaration tbat "Respondent

incorrectly staled tbat Complaint Counsel failed to meet an alleged January 7,
2011 deadline on January 8, 2011 when Respondent's Counsel was well aware

that counsel bad agreed to discuss the substance and merits of Respondent's
January 5, 2011 discovery requests during a conference calIon January II, 2011."
Respondent agreed to excuse its January 7, 2011 deadline provided that

Complaint Counsel agreed to discuss its responses to Respondent's Discovery
Requests on January 11 , 2011.

Complaint Counsel decided instead to

unconditionally state that the evening before the call that their participation was
based on express preconditioDs, which Respondent did not agree to. Accordingly,
because Complaint Counsel refused to negotiate in good faith, they failed to meet
tbe January 7 deadline.
21. Complaint Counsel state in

~

19 of tbe Lanning Declaration that "not one of the

alleged conferences and/or communications listed [in the chart attached to
Respondent's Supplemental Statement] was a discussion of the substance or
merits of Respondent's issues raised in its Motion to Compel." This is not true,
As discussed above in

,~

6 and 18, Respondent did set forth substantive

communications to Complaint Counsel regarding its Discovery Requests and
sought through the communications that are described in the Supplemental

10
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Statement to negotiate such details as how the parties would go about discussing

the Discovery Requests on January 11 and whether there would be any
preconditions to the scheduled discussion.

22, Complaint Counsel state in , 20 of the Lanning Declaration that "Respondent, , ,
inaccurately asserted that 'Complaint Counsel confinned that their participation in
good faith negotiations was expressly conditioned upon Respondent waiving its
rights to seek a determination from the Administrative Law Judge or file a motion
to compel.'" TIris is not true. As detailed above in 'If 5, Respondent's statement

regarding Complaint Counsel's express preconditions is clearly accurate.

23, Complaint Counsel state in

~

21 of the Lanning Declaration that Respondent

"unilaterally declared impasse," Neither Rule 3,38 nor the Scheduling Order state
that the parties must agree that they are at an impasse before a motion to compel
may be filed, The Rule is silent regarding declaration of an impasse, and the
Scheduling Order merely states that a motion to compel discovery "shall be filed
within 5 days of impasse if the parties are negotiating in good faith and are not
able to resolve their dispute."

Counsel for Respondent rightly deemed that

Complaint Counsel was no longer negotiating in good faith because they refused
to discuss Respondent's Discovery Requests unless Respondent waived its right
to file a motion to compel.

24, Complaint Counsel state in , 21 of the Lanning Declaration that Respondent
"refused to participate in the pre-arranged conference call for January 11,2011."

This is both untrue and ntisleading, Complaint Counsel in fact stated that they
would not participate in the call unless Counsel for Respondent agreed to its

11
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unconditional preconditions to any meeting between the parties to discuss
discovery issues.

AIl a result of this, Counsel for Respondent declared an

impasse, which rendered the call unnecessary.
25. Complaint Counsel state in

1 21

of the Lanning Declaration that Respondent

"refused to withdraw its declaration of impasse and its Motion to Compel impasse
and its Motion to Compel." Whlle it is true that Counsel for Respondent did not
agree to withdraw its Motion to Compel, it is misleading for Complaint Counsel
to assert that Respondent "refused to withdraw its declaration of impasse." In
fact, as detailed below in

n

27-28, COWlSel for Respondent indicated its

continuing willingness to engage in good faith "alternative discussions" regarding
the Discovery Requests whlle Respondent's Motion was pending.

Complaint

Counsel continually refused to engage in such discussions. In an email sent by

Mr. Carlton to Complaint COWlSel on January 12 at approximately 9:03 am,
Counsel for Respondent not only indicated its willingness to engage in such
discussions but that "such aJtemative discussions could conceivably provide us
with an effective means by which we can attempt to mitigate, if not resolve, the
impasse." A true and correct copy of this email is attached hereto as Exhibit 6.

Noteworthy Omissions ill Opposition and Lanning Declaration!
26. Neither Complaint Counsel's Opposition nor the Lanning Declaration describe a
number of communications sent by Mr. Carlton to either Mr. Lanning alone or

, Conunent [3) of Rule 3.3 oftbe Model Rules of Professional Conduct ("Candor Toward The Tribunal") .
which addresses "Representations by a Lawyer," states that Wan assertion purporting to be on the lawyer's
own knowledge, as in an affidavit by Ute lawyer or in a statement in open court, may properly be made only
when Ute lawyer knows the assertion is true or believes it to be true on the basis of a reasonably diligent
inquiry. There art circurnstancu wbere f!lilure to make a dbclOJure is the equivalent of an
affirmative mUirepresentatIon." (emphasis added).
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Mr. Lanning and other Complaint Counsel between January 7 and January 10 that

were not responded to and were aimed at how the panies would discuss the

January 11 call. These communications were material and relevant attempts by
Counsel for Respondent to negotiate in good faith, yet no mention is made of
them in either the Opposition or the Lanning Declaration. For instance, in one
such email, sent by Mr. Carlton to Mr. Lanning on January 9 at approximately
9:16 pm, Mr. Carlton stated: "I believe we can straighten a couple of things out by

phone if you are [available] and want to do so. J will respond in good faith
whether or not we talk, J just think we will get to where we both want to go if we
speak first." Mr. Carlton also provided his cell phone nwnw to facilitate such a

telephone calL However Mr. Lanning did not respond to this conmnmication
either by email or by telephone call. A true and correct copy of this email is

attached hereto as Exhibit 7. Thirteen such emails that were not responded to are
listed on Exhlbit 1 to Respondent's Supplemental Statement documenting the
commwrications that form the good faith negotiations between counsel for the
parties.

27, Neither Complaint Counsel's Opposition nor the Lanning Declaration describe an
email sent from Mr. Carlton to Mr. Lanning and Mr. Dagen (among other
Complaint Counsel) on January 13, 2011 at approximately II :02 am. In the
email.Mr. Carlton notes (among other things) that (1) Complaint Counsel had

rejected Respondent's good faith offer to engage in "alternative dlscussions"
regarding Respondent's Discovery Requests while the Motion to Compel was

pending; (2) Respondent declared an impasse because it did not view Complaint
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Counsel's insistence on express preconditions to the call between the parties to be

in good faith; and (3) despite Complaint Counsel's rejection of Respondent's
offer to engage in "alternative discussions" regarding Respondent's Discovery
Requests while the Motion to Compel was pending, Respondent's offer to do so
remained open. A true and correct copy of this email is attached hereto as Exhibit

8.
28. Neither Complaint Counsel's Opposition nor the Lanning Declaration describe an
email sent from Mr. Carlton to Mr. Lanning and Mr. Dagen (among other
Complaint Counsel) on Jaouary 16, 2011 at approximately 10:53 pm. In the
email, Mr. Carlton notes (among other things) that (I) Respondent wished to

make sure that the record was clear because Complaint Counsel had in a previous
email falsely accused Counsel for Respondent of defamation; (2) Counsel for

Respondent did not make a unilateral decision to cancel the January 11 call, but
merely declared an impasse, making the cail unnecessary; (3) regardless of

whether Mr. Carlton and Mr. Lanning previously had discussed Complaint
Counsel's insistence that Respondent waive its right to seek a motion to compel
before the January 11 call would take place, Mr. Bloom and Mr. Dagen were

quite clear in insisting on such an express agreement as a precondition to the call;
(4) Complaint Counsel's accusations that Respondent had acted in «bad faith"
were totally baseless; (5) Counsel for Respondent's offer to engage in good faith
\~altemative

discussions" regarding its Discovery Requests while its Motion was

pending remained open; and (6) there is no such thing as a "mutual impasse"
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under either the Scheduling Order or the FTC Rules. A true and correct copy of
this email is attached hereto as Exhibit 9.
Pursuant to 28 U.S.C. §1746, I declare, under the penalties of perjury, that the foregoing
i. true and correct to the best of my knowledge, information and belief.
Dated: January 24, 2011

lsi Alfred P. Carlton, Jr.
A.P. Carlton, Jr.

Counsel for Respondent
Allen and Pinnix, P.A.
Post Office Drawer 1270
Raleigh, North Carolina 27602
Telephone: 919-755-0505
Facsimile: 919-829-8098

Emrul: acarlton@allen-pirmix.com
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CERTIFICATE OF SERVICE
I hereby certify that on the 24th day of January, 2011, I electronically filed the
foregoing with the Federal Trade Commission using the Federal Trade Commission Efile system, which will send notification of such filing to the following:
Donald S. Clark, Secretary
Federal Trade Conunission
600 Pennsylvania Avenue, N.W., Room H-159
Washington, D.C. 20580
I hereby certify that the undersigned bas this date served a copy of the foregoing
upon all parties to thls cause by electronic mail as follows:
William L. Lanning
Bureau of Competition
Federal Trade Conunission
600 Pennsylvania Avenue, N.W.
Room NJ-6264
Washington, D.C. 20580
wlanning@ftc.gov

Tejasvi Srimushnam
Bureau of Competition
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Room NJ-6264
Washington, D.C. 20580
tsrimusbnarn@ftc.gov

Melissa Westman-Cherry
Bureau of Competition
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Room NJ-6264
Washington, D.C. 20580
westman@ftc.gov

Richard B. Dagen
Bureau of Competition
Federa1 Trade Commission
600 Pennsylvania Avenue, N.W.
Room H-374
Washington, D.C. 20580
rdagen@ftc.gov

Michael J. Bloom
Bureau of Competition
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
RoomH-374
Washington, D.C. 20580
m;bloom@ftc.gov
Steven L. Osnowitz

Bureau of Competition
Federal Trade Conunission
600 Pennsylvania Avenue, N.W.
Room NJ-6264
Washington, D.C. 20580
sosnowitz@ftc.gov
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I also certify that I have sent courtesy copies of the document via Federal Express and
electronic mail to:
The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission
600 Pennsylvania Avenue N.W.
Room H-I 13
Washington, D.C. 20580
oalj@ftc.gov
This the 24th day of January, 2011.

lsi Alfred P. Carlton, Jr.
Alfred P. Carlton, Jr.

CERTIFICATION FOR ELECTRONIC FILING
I further certify that the electronic copy sent to the Secretary of the Commission is a true
and correct copy of the paper original and that I possess a paper original of the signed document
that is available for review by the parties and by the adjudicator.

lsi Alfred P. Carlton, Jr.
Alfred P. Carlton, Jr.
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-----original Message----Fr0111: AP Carl ton
Sent: Monday, January 10. 2011 9:39 PM
To: 'RDAGEN.ftc.gov'; 'wlanningQftc.gov'
Cc : Noel Allen; Jack Nichols; 'MWESTMANeftc.gov': 'mjbloomeftc.gov'
Subject: Re: Meet and Confer
Thank you very much.

AP Carlton

----- original Message

---~-

Prom: Dagen, Richard B . <RDAORNeftc.gov>
To: AP Carlton; Lanning, William <WLARNINGeftc.gov>

Cc: Noel Allen: Jack Nichols; Westman-cherry, Melissa <MWRSTMANeftc . gov>; Bloom, Michael
<~ftC.90V>

Sent: Mon Jan 10 21:30:03 2011
Subject: RB: Meet and Confer
Yes, it is correct.

Rick Dagen

From: AP Carlton [mailto:acarlton8allenpinnix.com]
Sent: Monday, January 10, 2011 9:28 PM
To: Lanning, William; Dagen, Richard B.
Cc: Noe l Allen; Jack Nichols: Westman-Cherry, Melissa; Bloom. Michael
Subject: Immediate Response Requested: Re: Meet and Confer

Mr.

Lanning and Mr. Dagen:

This inquiry is submitted to you in your capacity as co-lead Complaint Counsel.
Based on Mr. Bloom's email below. we conclude that your proceeding with our call set for
tomorrow morning at lOam is expressly conditioned upon the parties reaching nsuch an
agreement ' as described by Mr. Bloom in the first paragraph of his email.
Is this conclusion correct?
A prompt response will be appreciated. and we believe. under the circumstances. in order .
AP Carlton

1
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----- Original Message ----From: Bloom, Michael <MJBLCX>Meftc. gov>
To : AP Carlton
Cc; Noel Allen; Jack Nichols; Weatm&n-Cherry, Melissa <MWESTMANefe c.gov>; Lanning, William
<~ftc.goV>1 Dagen , Richard B . <RDAGENettc,gov>
Sent: Man Jan 10 20:20:00 2011
Subject: Meet and Confer
Mr. Carlton:

I have been asked to reply to your email, below, on behalf of Complaint Counsel.
We are
generally amenable to ehe approach you have suggested, provided that it is agreed as
follows: Neither party will declare impasse and file a motion to compe l with respect to
the other party's responses to requests for document production, interrogatories, and
requests for admission until we have considered and reached a mut~ally acceptable
agreement to produce or impasse on all of the outstanding discovery issues. Mr. Lanning
included the need for such an agreement in his email to you at January 9 at 9:03 p.m. We
believe that such an agreement will encourage fairness, flexibility, and speed in the
resolution of all of our outstanding discovery issues. In addition, it we do reach an
impasse on some of our outstanding discovery issues, it will enable Judge Chappell to make
his rulings on any resulting motions with due appreciation for the entirety of the
contested issues.

In addition, we must reserve our right to take up our issues in such order as we deem
best.

You asked that we provide you with further information regarding the problems we have with
your document production, i.e., the redacting and withholding of documents based on
improper grounds. Mr. L&nning has discussed these concerns with you and your colleagues
on several occasions, including in his letter to Mr. Allen of August 18, 2010, which I
incorporate herein by reference . I reter you to that l e tter's Attachment A for a list of
document redactions that we believe are improper. We plan on discussing those redactions
with you during our nmeet and confer,d which will begin tomorrow at 10:00 a.m. Mr.
Lanning's letter to Mr. Allen also identified exemplars ot documents entirely withheld
based on insufficient claims of privile ge (see, e.g., notes 6, 9, 10, and 18 of that
letter). To provide you with greater d e tail tor o ur meet and confer, I am appending
hereto a list of documents you have withheld e ntirely based on claims of privilege that we
believe inadequate, together with a statement of at least some of the reasons each such
claim of privilege is inadequate. In addition, our attachment identifies certain
documents by Bates number that were neither produced, nor identified as privileged in your
privilege log, nor accounted tor in your production log. We plan on discussing the
identified documents that were withheld during our meet and confer, as well.

Last, in My earlier email to you identifying problems we have with respect to your
responses to Complaint Counsel's Requests for Admission, I inadvertently left off of the
list one item : in addition to the it e ms listed, we plan on discussing your response to RFA
37, which is unresponsive and nei t h er specifically admits, denies nor set forth reasons
for the failure to admit or deny.

We look forward to speaking with you and your colleagues tomorrow.

Thank you.

Michael BloOfll
for Complaint Counsel
2
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Michael Bloom
Assistant Director f or policy & Coordination
Bureau of Competition
Federal Trade Commission
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Page 1 of 1
Kathy Gloden
From:

Kathy Gloden

Sent:

Wednesday, January 05, 201111:34 AM

To;
Cc:

Lanning, WIlliam
'Dagen, Richard Bo'; Noel Allen; Jl.P Carlton; Jack Nichols; Kathy Gleden; 'Jackson Nichols'

Subject:

FTC Docket 9343; Request for Timely Response to Discovery Requests

Attachments: 2011...{)105 Specific Discovery Items Requested.pdf
Mr. Lanning,
AP Cariton asked me forward this email to your attention on his behalf.
Sincerely,
Kathy Gloden

Dear Mr. Lanning :
Please find attached a listing of ·Speclflc Discovery Items Requested-, This listing details responses by
Complaint Counsel to specific Items of Respondent's Requests for Admissions, Interrogatories and
Requests for Produdion which Respondent finds to be inadequate or unacceptable. The listIng
references, for each Item of discovery, Respondent's request that Complaint Counsel respond to this
request for a response by taking the "Action Required" for the "Reason(s) Requested" In the listing.
We are available to negotiate this matter in good faith in the hopes we can resolve the matter before 12
o'clock noon ET this Friday, January 7. We apologize for the short notice, but find that It Is necessitated
by our compressed pre-trial schedule.
Sincerely,
AP Carlton
Alfred P. Carlton. Jr.
acartton@allenpinnlx,com
Allen and Pinnix, PA
333 Fayetteville Sl
Suite 1200
Raleigh, NC 27602
Office 919-755-0505
Fax
919-Jl29-8098
Mobile 919-749-Jl229
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Case 5:11-cv-00049-FL Document 1-3

Filed 02/01/11 Page 21 of 62

EXHIBIT

-----Original Mea.age----From: AP Carlton

Sent: Friday, January 07, 2011 8:14 PM
To: 'wlanningeftc.gov'
Cc: 'RDAGENeftc.gov'; Noel Allen; Jack Nichols; 'mjbloom8ftc.gov'
Subject: Good Paith Negotiation: Purpose of Tuesday Call
Mr. Lanning:

As I understood our conversation yesterday, the purpose of our call scheduled for lOam on
TUesday. January 11 was for Re~dent'B Counsel to entertain Complaint Counscl's response
to our demand for specific discovery responses submitted to you on Wednesday January 5
together with a request. that we together begin negotiations in good faith regarding those
demands.

Although you indicated we could expect a demand for discovery from Complaint Counsel at
some point in time, you did not indicat.e that such a demand would be immediately
forthcoming or that it would be the subject of our call of Tuesday next.

We expect that consideration of Respondent COUDsel r 8 demands will occupy the entire
allocated time for the Tuesday call. We agreed to waive our deadline for a response to our
demand and agreed to the Tuesday callan that basis. Thus, ~ would respectfully request
that ~ confer and designate another tIme to jointly address Complaint Counselrs newly
received demand for discovery.
Sincerely,
AP Carlton
----- Original Message ----From: Bloom, Michael <MJBLOOMeftc.gov>
To: AP Carlton
Cc: Lanning. William <WLANNINGeftc.gov>;
Jack Nichola
Sent: Fri Jan 07 18:14:52 2011
Subject: Por Meet and Confer

Dag~.

Richard B. <RDAGENeftc.gov>; Noel Allen;

Mr. Carlton:

william Lanning has asked me to send you this to you.

We appreciate your confirming the availability of Respondent's Counsel for our January 11,
2010 meeting.

As discussed, we are setting forth Complaint Counsel's rationale for requesting that

Respondent submit more complete answers than previously provided in their response to our
Request for Admissions. However, this listing should not be construed as a waiver of any
further claims that Complaint Counsel may raise in a Motion to Compel filed with the Court
in the event that the parties cannot reaolve these matters. In that sense, they are
1
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provided to facilitate our planned discussion scheduled for 10:00AM on January 11, 2010.

Please be further advised that we will not be discussing your Interrogatory Responses at
this time or on January 11, 2011.

Requests Por Admission

RFA 2
Rule 3.32(b) - response is inadequate because it aOes not specifically
deny or set forth rea~onB for the failure to admit or deny the request.

RFA 3
Rule 3.32(b) - response is inadequate because it dOes not specifically
deny or set forth rea.ons for the failure to admit or deny the request.

RFA ?
Rule ] . 32 (b) - respoD8e is a refusal to answer because the response
does not specifically deny or set forth reasons for tbe failure to admit or deny the
request. In addition, the response fails to specify which matter ie denied or a~itted.

RFA 12
Rule ].32 (b) - response is inadequate because the response does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition, the response fails to specify Which matter is denied or admitted.

RFA 13
Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition , the response fails to specify which matter is denied or admitted .

RPA 14
Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set forth reasons for the failure to admit or deny the request . In
addition, the response fails to specify which matter is denied or admitted.

RFA 16
Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition, the response fails to specify which matter is denied or admitted.

RPA 11
Rule 3.12 (b) - response is inadequate because the response does not
specifically deny or set forth reason. for the failure to admit or deny the request , In
addition, the response fails to specify which matter is denied or admitted .

RFA 21
Rule 3,32(b) - response is inadequate because it does not specifically
deny or set forth reasons for the failure to admit or deny the request,

RFA )4

,

Rule 3.32(b) - response is inadequate because it does not specifically
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deny or set forth reasons for the failure to admit or deny the request.

RFA 35
Rule 3.34(b): response is a refusal to answer because it does not
specifically deny or set forth rea.ons for the failure to admit or deny the request. In
addition, the objection is an improper claim of lack of relevance and improper RFA subject
matter.

RPA 36
Rule 3 . 32(b ) - response is inadequate because it does not specifically
deny or set forth reasons for the failure to admit or deny the request .

RPA 39
Rule 3 . 32(b) - response i. inadequate because it does not specifically
deny or set forth reasons for the failure to admit or deny the request.

RPA 44
Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set fOrth reasons for the failure to admit or deny the request . In
addition, the response fails to specify which matter is denied or admitted.

In addition, interspersed throughout the Board's Response are instances in which the Board
"admits" a matter that is not within the scope of the RPA addressed. These are not
admissions. They are unsolicited averrals of the Board's positions on various matters, to
which the Board has appended the word "admit.n As such, they are not entitled to the
evidentiary admissibility or weight that might be afforded true admissions. They should
be stricken. These occur in the Board's responses to RFAs 17, lB, 22, 30, 31, 32, 33, 34,
37, 40, and 41.

Thank you and have a good weekend .

Michael Bloom

Michael Bloom
Assistant Director for Policy
Bureau of

~

Coordination

Comp~tition

Federal Trade

C~mission
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EXHIBIT

From: AP Carlton

Sent: Monday, January la, 2011 3:28 PM
To: 'lanning, WIlliam'; 'Dagen, Rk:hard 8.'
Cc: Noel Allen; Jack Nichols; 'Jackson Nichols'; Kathy Gloden; 'Westman-Cherry, Melissa'; 'Bloom,
Michael'
SUbject: FW: FTC Docket 9343; Tuesday 1/11 call: Request for Tlmely Response to Disrovery Requests
Mr. Lanning and Mr. Dagen:
Further to our discussions regarding Discovery Requests:
We are willing to proceed with our planned conference call at lOam on Tuesday 1/11 (tomorrow)

provided as follows:
n

One: The submission of the list of "Specific Discovery ttems Requested submitted to you by the email
below on January 5, 2011 (and attached hereto), and our participation in good faith negotiations to date
and with respect to our conference call planned for tomorrow should not be construed as a waiver of
any further claims that Respondent's Counsel may raise in a Motion to Compel filed with the Court in
the event that the parties cannot resolve these matters. In particular, the list of Specific Discovery Items
Requested is for the express purpose of facilitating good faith negotiations, including, but not limited to,
the conference call planned for tomorrow.
Two: As suggested by Mr.hnning's email to me of 8:0apm Sundi!lY, January 9,2011, we are amenable to
elCtending the time allotted f orthe conference call for an additional hour, untillpm, provided that: we
first address Complaint Counsel's response to the list of "Specific Discovery Items Requested" submitted
to Comp laint Counsel by Respondent's Counsel on January 5, 2011 (see "ThIrd" below for further
provisions); we second address, if necessary, Items 1. And 3. raised in Mr. Lanning's email to me of
January 9 (see my email of earlier today to Mr. Lann ing regarding the same); we third address any
miscellaneous discovery issues either raised by Mr. Lanning in his telephone conference with me on
Thursday, January 6, 2011, his 8:03pm email to me dated Sunday January 9, 2011, and any other matter
regarding discovery that has not heretofore been add ressed and needs to be; and, we fourth address
Complaint Counsel's request that Respondent submit more complete answers to Respondent's
Responses to Complaint Counsel's Request for Admissions, as set forth in Mr. Bloom's email to me of
Friday, January 7, 2011.
Three: With respect to addressing Complaint Counsel's response to the list of "Specific Discovery Items
Requested", we will proceed as follows: We will address the individual specific items requested one by
one, beginning with Item 1. On page 1 (in the section entitled "Requests for Admission") and then
proceed on an item by Item basis through the sections entitled "Interrogatories" (page 4.) and
"Requests for Production" (page 7.) until we reach the end on page 12. With respect to each item
addressed, we will expect Complaint Counsel to be prepared to respo nd to each item with either a "yes

1124/2011
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Page 2 of3
we will provide the item requested"; "no we will not provide the item requested" (together w ith an explanation
of why not); or, "we do not know how we wish to respond to the request and wish to offer an alternative or
discuss the matter" (with discussion and immediate and final resolution of the request being addressed to
follow).
Fou r: We expect thai Complaint Counsel will provide us with a list In advance of the call of the items Complaint
Counsel wishes to discuss in connection with matters to be addressed numbers second and third, set forth In

Section Two above. We wil: first respond to each item and will be willing to then d iSCUSS each item in tum.
Five: With respect to addressing Complaint Counsel' s request that Respondent submit more complete answers

to Respondent's Responses to Complaint Counsel's Request for Admissions : We will follow the same procedu re
as outlined in Section Three above set forth for Complaint Counsel' s response to Respondent's list of "Specific
Discovery Items Requested" except that the roles of Complaint Counsel and Respondent's Cou nsel will be
reversed in addressing the specific items set forth in Mr. Sloom's email to me of January 7,2011.
J

Please advise if you wish to discuss these matters further.
Further, piease advise that you have received this email.
AP Carlton

From: Kathy Groden
Sent: Wednesday, January 05, 201111:34 AM
To: lannIng, WlJIlam
Cc: 'Dagen, RIchard B:i Noel Allen; AP Carlton; Jack NIchols; Kathy Gladenj 'Jackson NIcholS'
SUbject: FTC Docket 9343; Request for Timely Response to Discovery Requests
Mr. Lanning,
AP Carlton asked me forward this email to your attention on his behalf.
SIncerely,
Kathy Gloden

Dear Mr. Lanning:
Please find attached a listing of "Specific DIscovery Items Requested~ . This listing details responses by Complaint
Counsel to speci1ic items of Respondent's Reql..lBSts for Admissions, Interrogatories and Requests for Production
which Respondent finds to be inadequate or unacceptable. The listing references, for each Item of discovery,
Respondenfs request that Complaint Counsel respond to this request for a response by taking the "Action
Required" for the "Reason{s) Requested" in the listing.
We are available to negotiate this matter In good faith In the hopes we can resolve the matter before 12 o'clock
noon ET this Friday, January 7. We apologize for the short notice, but find that it is necesSitated by our
compressed pre-trial schedule.
Sincerely,
AP Cartton

Alfred P. Cartton, Jr.

112412011
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acadton@aJlenpinn1x,com

Allen and Pinnix, P.A.
333 Fayetteville st.

Sutte 1200
Raleigh, NC 27602
Office 919-755-0505
919-1329-8098
Fax
Mobile 919-749-13229
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EXHIBIT

SPECIFIC DISCOVERY ITEMS REQUESTED
January 5, 2011
Requests for Admls.loD

Request Action
No.
1

Required
Please respond
to thi, request

Compllint CouDael
Obiectlon(,)
Calls for legal

conclusion

Rea,on(.) Requesled

No response received. Objection is
inadequate under clear language of
16 C.F.R. § 3.32(b).' Objection is also
inadequate under 16 C.F.R. § 3.32(b)

because it does not state any reasons for the
objection IUld does not "set forth in detail

9

Please respond

to this request

"irrelevant" and
"beyond the scope"
of Rule 3.32

10

Please respond

to this request

"irrelevant" and
"beyond the scope"
of Rule 3.32

the reasoDS why the answering party cannot
truthfully admit or deny the malter."
No response received. Objection is
inadequate under 16 C.F.R. § 3.32(b)

because it does not state any reasons for the
objection and does not I'set forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matter."
No response received. Objection is
inadequate under 16 C.F.R. § 3.32(b)

because it does DOt state any reasons for the
objection and does not "set forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matter."

11

Please respond
to this request

Calls for legal

conclusion

No response received. Objection is
inadequate under clear language of
16 C.F.R. § 3.32(b). Objection i. also
inadequate under 16 C.F.R. § 3.32(b)
because it does not state any reasons for the
objection and does not "set forth in detail
the reasons why the answering party cannot
truthfulJy admit Or deny the matter."

I 16 C.F.R. § 3.32(b) states that "[a] party who considers that a matter of which an admission has been
requested presents a genuine issue for trial may not, on that ground alone, object to the request; the party
may deny the matter or set forth reasons why the party cannot admit or deny i1."
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Requat Action
N•.
R._qulr.d
12

PI.... respond
to this request

CODlplainl Counsel

R•••• n(.) R.qu.sted

Obi·dl.nl.l
Calls for legal

No response received. Objection is

condusion

inadequate under dear language of
16 C.F.R. § 3.32(b). Objection is also
inadequate under 16 C.F.R. § 3.32(b)
because it does not state any reasons for the
objection and does not u set forth in detail
the reasons why the answering party CBllDot
truthfully admit or deny the maner."

13

Please respond
to this request

Calls for legal

No response received, Objection is

conclusion

inadequate under clear language of
16 C.F.R. § 3.32(b). Objection is also
inadequate under 16 C.F.R . § 3.3 2(b)

because it does not state any reasons for the
objection and does not "set forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matter."
14

members
Sadler, Howdy

States that Complaint No response received with respect to Board
Counsel "cannot
members Sadler, Howdy and Sheppard.
truthfully admit or
Response is inadequate with respect to these
deny this Request"
Board members under 16 C.F.R. § 3.32(b)
with respect to three
because it does not state any reasons for the
of the board
objection and does Dot "set forth in detail

& Sheppard

members

Please respond

Calls for legal

No response received. Objection is

to this request

conclusion

inadequate under clear language of
16 C.F.R. § 3.32(b). Objection is also
inadequate under 16 C.F.R. § 3.32(b)

Please respond
to this request
with respect to
Board

the reasons why the answering party cannot
truthfully admit or deny the matter."

18

because it does not state any reasons for the
objection and does not "set forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matter."
19

Please respond
to this request

No Tesponse received. Objection is
inadequate under clear language of

Calls for legal

conclusion

16 C.F.R. § 3.32(b). Objection is also
inadequate under 16 C.F.R. § 3.32(b)

because it does not state any reasons for the
objection and does not Hset forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matter."

2
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Requat Action
No.
Required
20
Please respond
to this request

Complaint Counle)
Objectlon(.)
Calls for legal
conclusion

Please respond

Calls for legal

to this request

conclusion

22

Please respond
to this request

Calls for legal
conclusion

23

Please respond
to this request

Calls for legal

21

24

Please respond
to this request

conclusion

"irrelevant" and
"beyond the scope"
of Rule 3.32

Reuon(.) Requested

No response received. Objection is
inadequate under clear language of
16 C.F.R. § 3.32(b). Objection is also
inadequate under 16 C.F.R. § 3.32(b)
because it does not state any reasons for the
objection and does not "set forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matter."
No reapoDse received. Objection is
inadequate under clear language of
16 C.P.R. § 3.32(b). Objection is also
inodequateunder 16 C.F.R. § 3.32(b)
because it does not state any reasons for the
objection and does not "set forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matter."
No response received. Objection is
inadequate under clear language of
16 C.F.R. § 3.32(b). Objection is also
inadequate under 16 C.F.R. § 3.32(b)
because it does not state any reasons for the
objection and does not "set forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matter."
No respoDse received, Objection is
inadequate under clear language of
16 C.F.R. § 3.32(b). Objection is also
inadequate under 16 C.F.R. § 3.32(b)
because it does not state any reasons for the
objection and does not "set forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matter."
No response received. Objection is
inadequate under 16 C.F.R. § 3.32(b)
because it does not state any reasons for the
objection and does not Uset forth in detail
the reasons why the answering party cannot
truthfully admit or deny the matler."

3
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Interrogatories
Reque8' Action
Required
No.
Please respond
1

to this request

2

3

4

Please respond
to this request
with sufficient
detail to
identify
individual
documents
Please respond
to this request
with sufficient
detail to
identify
individual
documents
Please respond
to this request
with sufficient
dewl to
identify
individual
documents

Complain' Counsel
Objectlon(.)
Unduly burdensome;
Seeks to compel
Complaint Counsel
to undertake

investigation,
discovery, and
analysis on behalf of
Board; Masks
multiple
internogatories
Overbroad; Unduly
burdensome; Seeks
to compel Complaint
Counsel to undertake
investigation,
discovery, and
analysis on behalf of
Board
Overbroad; Unduly
burdensome; Seeks
to compel Complaint
Counsel to undertake
investigation,
discovery, and
analysis on behalf of
Board
Overbroad; Unduly
burdensome; Seeks
to compel Complaint
Counsel to undertake
investigation,
discovery, and
analysis on behalf of
Board

Rea8on(s) Reques.ed
No response received. Response is

insufficient because it does not even attempt
to respond to the Board's interrogatory.

Insufficient response. Response is
insufficient under 16 C.F.R. § 3.35(c)

because it fails to "include sufficient detail
to permit the interrogating party to identify
readily the individual documents from
which the answer may be ascertained."
Insufficient response. Response is
insufficient under 16 C.F.R. § 3.35(c)

because it fails to "include sufficient detail
to permit the interrogating party to identify
readily the individual documents from
which the answer may be ascertained."

Insufficient response. Response is
insufficient under 16 C.F.R. § 3.35(c)

because it fails to "include sufficient detail
to permit the interrogating party to identify
readily the individual documents from
which the answer may be ascertained."

4
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Reque8t Action
No.
5

Required
Please respond
to this request

with sufficient
detail to
identify
individual

documents
6

Please respond
to this request
with sufficient
detail to
identify
individual

documents
9

11

Please respond
to this request

Please respond
to this request
with sufficient
detail to
identify
individual

documents
12

Complaint CouDsel
Objection(.)
Overbroad; Unduly
burdensome; Seeks
to compel Complaint

Insufficient response. Response is
insufficient under 16 C.F.R. § 3.35(c)
because it fails to "include sufficient detail
Counsel to undertake to permit the interrogating party to identify
investigation,
readily the individual documents from
which the answer may be ascertained,"
discovery, and
analysis on behalf of
Board
Overbroad; Unduly

Insufficient response. Response is
insufficient under 16 C.F.R. § 3.35(c)
burdensome; Seeks
to compel Complaint because it fails to "include sufficient detail
Counsel to undertake to permit the interrogating party to identify
readily the individual documents from
investigation,
discovery, and
which the answer may be ascertained."
analysis on behalf of
Board
Vague and

ambiguous;
Irrelevant;
Duplicative

Insufficient response. Complaint Counsel
served deposition notices and subpoenas on
numerous persons in connection with trus
matter, but refuses to provide the names of
the attorneys who spoke with each person
served. Complaint Counsel is obligated to
provide this information to the Board.

Overbroad; Unduly

Insufficient response. Response is

burdensome; Seeks

insufficient under 16 C.F.R. § 3.35(c)

to compel Complaint

because it fails to "include sufficient detail

Counsel to uudertake

to permit the interrogating party to identify

investigation,
discovery, and

readily the individual documents from
which the answer may be ascertained."

fully to this

analysis on behalf of
Board
The Board allegedly
already has the

request with
sufficient

responsive
documents

Please respond

Re.. on(s) Requested

include all
sources, data,
documents, etc.
responsive to

Insufficient response. Response is
insufficient because it only cites certain
exemplary documents responsive to the
request, but does not state whether the
response addresses all such documents or
whether there are other responsive
documents. The Interrogatory sought "all
sources, data, documents, expert opinion,
and any other in/ormation, including dates"

the request

related to the request.

detail. and

5
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Request Action

Complain' CouDsel

Reason(s) Requested

No.
13

Objectlon(ol
The Board allegedly
already has the

Ioauffident reaponae. Response is

Required
Please respond
fully to this
request with

sufficient

responsive
documents

detail, and

include all
sow"ces, data,
docwnents, etc.
responsive to
14

the request
Please respond
fully to this

The Board allegedly
already has the

request with
sufficient

responsive
documents

insufficient because it onJy cites certain
exemplary documents responsive to the
request, but does not state whether the
response addresses all such documents Or
whether there are other responsive
docwnents. The Interrogatory sought "all
sources, data. documents, expert opinion,
and any other information, Including dates"
related to the request.

include all
sources, data,
documents, etc.
responsive to

Insufficient response. Response is
insufficient because it only cites certain
exemplary docwnents responsive to the
request. but does not state whether the
response addresses all such documents or
whether there are other responsive
docwnents. The Interrogatory sought "all
sources, data, documents, expert opinion,
and any other in/ormation, including dates"

the request

related to the request.

detail, and

6
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Requests for Production

Request Action
No.
Required

I

Please make
available for
inspection all
materials
responsive to
this request

Complaint Counsel
Objectlon(.)!
Prlvlleae. Claimed
"Beyond the scope" of
discovery

Privileges:
--government
deliberative process
--law enforcement
investigation
--work product doctrine
--government informer

Reason(s) Requested

Insufficient response, Response supplies no
specific detail in support of objection.
Improper privilege claim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privileje is

cOIDPletelv inapplicable in this context.
2

Please make
available for
inspection all
materials
responsive to
this request

"Beyond the scope" of
discovery

Insufficient response, Response supplies no
specific detail in support of objection.

Privileges:
--government
deliberative process
-law enforcement
investigation
--work product doctrine
--government informer

Improper privilege claim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is

completely inapplicable in this context.

"To fall within the deliberative process privilege, materials must bear on the formulation or exercise of
agency policy-orientedjudgment. The deliberative process privilege, we underscore. is essentially
concerned with protecting the process by which policy is formulated." Petroleum info. Corp. v.
Dep'l 0/inlerior, 976 F.2d 1429, 1435 (D.C. Cit. 1992) (internal citations omitted) (emphasis in the
original). See also Playboy Enter. v. Dep'l 0/ Justice, 677 F.2d 931, 935 (D.C. Cir. 1982) (holding that
fact report was not within privilege because compilers' mission was simply "to investigate the facts," and
because report was not «intertwined with the policy·making process").
2

u.s.
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Request
No.
3

4

Attlon
Required
Please make
available for
inspection all
materials
responsive to
this request

Please make
available for
inspection all
materials
responsive to
this request

Complaint Counsel
ObJetlion(.)1
Privileges Claimed
"Beyond the scope" of
discovery
Privileges:
--government
deliberative process
--law enforcement
investigation
--work product doctrine
- government informer

"Beyond the scope" of
discovery

Privileges:
--government
deliberative process
--law enforcement
investigation
--work product doctrine
--government informer

S

Please make
avail able for
inspection all
materials
responsive to
this request

Privileges:
--government
deliberative process
--law enforcement
investigation
--work product doctrine
--government informer

6

Please make
available for
inspection all
materials
responsive to
this request

Privileges:
--government
deliberative process
--law enforcement
investigation
--work product doctrine
- government informer

Reason(s) Requested

Insufficient response. Response supplies no
specific detail in support of objection.
Improper privilege claim. Complaint
Counsel has nol marle a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any argwnents as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
Insufficient response. Response supplies no
specific detail in support of objection.
Improper privilege daim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conc1usory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
Improper privilege <:Ialm. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any argwnents as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
Improper privilege claim. Complaint
COWlsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents. nor has it made any argwnents as
to why the privilege applies other than
conc1usory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
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Request Action
Required
No.
7

8

9

10

Please make
available for
inspection all
materials
responsive to
this request

Please make
available for
inspection all
materials
responsive to
this request
Please make
available for
inspection all
materials
responsive to
this request

Please make
available for
inspection all
materials
responsive to
this request

Complaint Counsel
ObJectlon(.)1
Privileges Claimed
"Beyond the scope" of
discovery

Reason(s) Requested

Insufficient response. Response supplies no
specific detail in support of objection.

<'Beyond the scope" of
discovery

Improper privilege claim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context
Insufficient response. Response supplies no
specific detail in support of objection.

"Beyond the scope" of
discovery

Insufficient response. Response supplies no
specific detail in support of objection.

Privileges:
--government
deliberative process
--law enforcement
investigation
--work product doctrine
--government infonner

Improper privilege claim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
Insufficient response. Response supplies no
specific detail in support of objection.

Privileges:
--government
deliberative process
-law enforcement
investigation
--work product doctrine
--government informer

"Beyond the scope" of
discovery
Privileges:
--government
deliberative process
--law enforcement
investigation
--work product doctrine
--government infonner

Improper privilege claim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context
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Request Action
No.
Required

11

12

13

14

15

Please make
available for
inspection all
materials
responsive to
!his request
Please make
available for
inspection all
materials
responsive to
this request

Please make
available for
inspection all
materials
responsive to
this request

Please make
available for
inspection all
materials
responsive to
this request
Please make
available for
inspection all
materials
responsive to
this request

Complaint Counsel
Objeclion(.)1
Privilege. Claimed
UBeyond the scope" of
discovery

Calls for legal
conclusion; "Beyond
the scope" of discovery

Privileges:
--government
deliberative process
--law enforcement
investigation
--work product doctrine
--government infonner
"Beyond the scope" of
discovery

Reason(s) Requested

Insufficient response. Response supplies no
specific detail in support of objection.

Insufficient response. Response supplies no
specific detail in support of objection.
Improper privilege claim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
Insufficient response. Response supplies no
specific detail in support of objection.

"Beyond the scope" of
discovery

Improper privilege claim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
Insufficient response. Response supplies no
specific detail in support of objection.

"Beyond the scope" of
discovery

Insufficient response. Response supplies no
specific detail in support of objection.

Privileges:
-government
deliberative process
--work product doctrine
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Reque8t
No.

Reason(s) Requested

Action

Complaint Counsel

Required

ObJecllon(.)!
Prlvlleaes Claimed

16

Please make
available for
inspection all
materials
responsive to
this request

"Beyond the scope" of
discovery

Insufficient response. Response supplies no
specific detail in support of objection.

17

Please make

"Beyond the scope" of

available for
inspection all
materials
responsive to

discovery

Insufficient response. Response supplies no
specific detail in support of objection.

this request

18

Please make
available for
inspection all
materials
responsive to
this request

Privileges:
-govenunent
deliberative process
-law enforcement
investigation
--work product doctrine
--government infonner

"Beyond the scope" of
discovery
Privileges:
--government
deliberative process
--law enforcement
investigation
-work product doctrine
--goverrunent informer

Improper privilege claim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
docwnents, nor has it made any argwnents as
to why the privilege appJies other than
conclusory statements. Further. the
government deliberative process privilege is
completely inapplicable in this context.
Insufficient response. Response supplies no
specific detail in support of objection.
Improper priviJege claim. Complaint
Counsel has not made a sufficiently detailed
sbo'Niog to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as

to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is

completely inapplicable in this context.

II

Case 5:11-cv-00049-FL Document 1-3

Filed 02/01/11 Page 38 of 62

Request

No.

19

Action
Required
Please make
available for
inspection all
materials
responsive to
this request

Complaint Counsel
Objectlon(.)1
PrivileKes Claimed
Calls for legal
conclusion
Privileges:
--government
deliberative process
--law enforcement
investigation
--work product doctrine
--government informer

Reason(s) Requested

Insufficient response. Assertion that request
"calls for a legal conclusion" is not a
meaningful objection under Rule 3.37, and
further is irrelevant to Complaint Counsel's
obligation to search for responsive
documents.
Improper privilege claim. Complaint
Counsel has not made a sufficiently detailed
showing to sustain its burden in asserting a
privilege with respect to the requested
documents, nor has it made any arguments as
to why the privilege applies other than
conclusory statements. Further, the
government deliberative process privilege is
completely inapplicable in this context.
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EXHIBIT

-----Original Me •• age----From: AP carlton
Sent: wednesday, January 12, 2011 9:03 AM
To: 'wlanningeftc.gov'; 'RDAGEN8ftc.gov'
Cc: Noel Allen; Jack Nichols1 'MWESTMANeftc.gov'; 'mjbloom3ftc.gov'. Catherine E. Leej
Brie Allenj 'jackson.nichols~il.com'; Kathy Gladen
Subject: Re: PTC Docket #9343: Good Faith Alternative Discussions Offer.
Dear Mr. I.anning,
As we indicated to you yesterday, counsel for Respondent st&nds ready at &ny time to enter
into good faith -alternative discussioos- as you have described them. We are willing to do
so without requesting Complaint Counsel ' s agreement to forego their right to ob1ect to our
Motion to Compel, or to file a Motion to Compel on their own motion.

This offer ie part of our effort to continue to pursue the discussions and negotiations
regarding our Requests for Discovery in good faith. our declaration was based on our
judgment that C~laint Counsel had failed to pursue our negotiations in goad faith. It
had nothing to do with our good faith efforts to continue those negotiations, efforts
which continua. We made it clear that we were continuing to pursue the negotiations in
good faith at that time. We wish continue to pursue the negotiations related to our
Discovery Requests through such alternative discussions.
We see no conflict or procedural impediment for either party in doing so. As a matter of
fact, we believe that if Complaint Counsel wishes to pursue these matters such alternative
discussions could conceivably provide us with an effective meana by which we can attempt
to mitigate, if not resolve, the impasae .
Sincerely,
AP Carlton

----- Original Message
From: Lanning. William <WLANNrNGeftc.gov>
To: AP Carltonj Dagen, Richard B. <RDAGEN.ftc.gov>
Cc: Noel Allenj Jack Nichols; Westman-Cherry, Melissa <MWESTMANettc.gov>; Bloom, Michael
<MJBL00M8ftc.gov>; Catherine B. Lee; arie AlIeni 'jackson.nichol8~ail.com'
<jackaon . nichols8gmail.com>j Kathy Gladen
Sent: TUe Jan 11 13:10:49 2011
Subject: RB: FTC Docket #9343: Declaration of Impasse
Dear Mr . Carlton ,

complaint Counsel remain confident that outatanding discovery issues can be resolved.
narrowed, or appropriately brought to impasae. We proposed, &nd you appear to find
agreeable, a format for doing so, alternating Respondent's &nd Complaint Counsel's
objections to one another's discovery responses (e.g., discuss Respondent's issues with
Complaint Counsel's RFA responses followed by discussion of Complaint Counsel's RFA
response., etc.). This further reflects the fact that we are not at impasse, as we have
advised you. Our position is that we will go forward in that way (alternating abjections)
provided that you first withdraw your claim of impaase and motion to compel. The purauit
1
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of such a motion while substantive discussions are ongoing suggests a lack of commitment
to the success of such substantive discussions, and an i~position on the court, which you
ask to resolve issues that are not rip~ and which may be resolved or at least narrowed by
talks using a format that appears mutually acceptabl~e are not at impasse. All you
need to do is withdraw your declaration of impasse and motion to compel so that we can
both, in good faith, try to narrow and resolve our respective issues,

Not mentioned in your email below, we also indicated to you that right now we stood ready,
willing, and able to discuss C~plaint Counsel's concerns regarding Respondent's discovery
responses, with respect to which we have not declared impasse. As we indicated, we would
work with you to resolve or narrow these issues whether or not you withdraw your own
declaration of impasse and motion.

Sincerely,

Bill Lanning

From: AP Carlton (mailto: acarltoneallenpinnix. com)
Sent: Tuesday, January 11, 2011 12:23 PM
To: Lanning. William; Dagen, Richard B.
Cc: Noel Allen; Jack Nichols; Westman-Cherry, Melissa; Bloom. Michael; Catherine E. Lee;
Brie Allen; jack.on.nichols.gmail.com; Kathy Gloden
Subject: RE: FTC Docket #9343; Declaration of Impasse

Mr. Lanning:

Further to our call of this morning between you, Me, Mr. Nichols and Mr. Bloom: We
(Respondent's Counsel) is amenable to and offered to consider the withdrawal of its Motion
to compel (as we offered), provided that Complaint Counsel and Re8pond~nt's Couns~l enter
into Malternating discussionsH &s to our resp~ctive Discovery Requests (as you offered) .
Our offer remains outstanding.

OUr understanding is that, it is Complaint Counsel'. position that there will be no
further discussions unless we withdraw our Motion to Compel. Our position i8 that we are
willing to consider withdrawing our Motion to COMpel provided we enter into alternating
discuseions.

Sincerely.

AP carlton.

Prom: AP Carlton
2
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Sent: Tuesday, January 11, 2011 11:02 AM
To: 'Lanning, Willia m'; Dagen. Richard B.
Cel Noel Allen; Jack Nichols; westman-Cherry, Melissa; Bloom, Michael: Catherine B. Lee:
Brie Allen; 'jackson.nichols.gmall.com' : KAthy Gloden
Subject: RE: FTC Docket #9343: Declaration of Impasse

Dear Mr. Lanning:

On behalf of Respondent'S Counsel, we are indeed available to discuss these matters as you
suggest. I would suggest a preliminary confer~ce between you, Mr. Dagen, Jack Nichols
and I to see where we stand. We are available immediately. As you no doubt have determined
by now, we have filed a Motion to Compel. without agreeing to any of the unilateral terms
offered by Complaint Counsel as to how we proceed. if we do proceed we will do so only on
the basis that we revisit the entire matter frOG a zero based perspective and in good
faith. And that we do so not in groups but with one or two of the respective Counsel
groups ' lead members.

In addition, we categorically reject as baseless all of the characterizations of our
conduct and the many, many ~isrepresentations of very simple and straightforward facts
with respect to this matter contained in your email . If we are to go forward. we will not
do so if COMplaint Counsel insists on continuing its propaganda campaign for the record .
It belies good faith, and 1s one of the many reasons we find that there are a number of
indicators of Complaint Counsel 's failure to proceed in good faith .

Sincerely,

AP Carlton

From : Lanning, William [mailto: WLANNINc.ftc.gov]
Sent: Tuesday , January 11, 2011 10 : 43 AM
To : AP Carlton; Dagen , Richard B.
Cc: Noel Allen; Jack Nichols; Westman - Cherry, Melissa ;
Brie Allen ; 'jackson . nichols@gmail.ccm' : Kathy Gloden
Subject : RE: FTC Docket #9343: Declaration of Impasse

Bl oo~ ,

Michael; Catberine E. Lee;

Dear Counsel,

1.

To make sure the record is clear, we understand by your email that

Respondent has made a unilateral decision to cancel the meet and confer
scheduled for this morning at 10 am, for which Complaint Counsel
established a call-in number (at Respondent' S request) , and for which
Complaint Counael had assembled staff prepared to address Respondent's
is.ues in good faith .
J
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2.

We note that you have raised the discovery issues in a vastly

untimely manner. We too had discovery issues. However, in an effort to address your
concerns, Complaint Counsel agreed to address your untimely discovery issues at the same
time that Complaint Counsel's issues were addressed. In this regard, Mr. Lanning in hie
email of January 9, 2011 stated that we would move forward with these discussions on
condition that both sides issues were addressed before either side could declare impasse.
This offer was made without prejudice to our right to oppose any motion to compel as
stale.

3.

As

a result, your assertion that we have held ehe negotiations

hostage is totally baseless; in fact it is Respondent who has attempted
to hold these negotiations hoetage by forcing COmplaint Counsel to
accede to the unilateral terms set out by Mr. Carlton in his email
terms that would have
en.ured that Respondent's issues were promptly addressed without any assurance that
Complaint Counsel's issues would be promptly addressed.

4. Indeed, given that Hr. Lanning's email of January 9, 2011 indicated that
Complaint Counsel would only proceed on the terms that you have now rejected 10 minutes
before the conference, it is clear that Respondent has engaged in bad faith negotiations,
which have caused a significant disruption 1n Complaint Counsel's trial preparation and
expert discovery.
Discovery deadlines are imposed precisely to avoid such maneuvering so
close to trial .

5.

That said, we stand ready, and would have so informed Respondent had

Respondent dialed in as planned rather than sending an email, that
Complaint Counsel are willing to consider other alternatives that would
achieve the same objective of parity in the negotiation process.

For

example , one possibility would be to alternate discussion by type of
discovery request.

The point was to achieve parity and Complaint

Counsel was and is prepared Re.pondent to air its issuee first, so long
as Complaint Counsel is not prejudiced.

6. As our email of several minutes ago indicated, we do not believe we are at i~passe
insofar as Respondent has simply refused to discuss its demands . We stand ready, willing
and able to negotiate with Respondent .

7.

We are available right now to discuss Complaint Counsel's issue.

with Respondent's discovery response..

Is Respondent ready, willing and

able to do so at this time?
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Please respond promptly so we know whether or not to keep the call-in conference line open
as we have several attorney. on the call.

Sincerely,

Bill Lanning

Prom: AP Carlton (mailto: acarlt0n8a11enpinnix. com)
Sent: TUesday, January 11, 2011 9:49 AM
To: Dagen, Richard B.; Lanning, William
Cc: Noel Allen) Jack Nichols) westman-Cherry, Melissa, Bloom, Michael ; Catherine B. Lee;
Brie ~leni jackeon.nicholsegmail.com, Kathy Gloden
Subject: FTC Docket #9343: Declaration of Impasse

Gentlemen:
Based on the failure ot Complaint Counsel to negotiate our Discovery Requests in good
faith, we hereby declare an impasse.
In response to your email of last evening (see below), we can only say that we have
continued to be available to negotiate in good faith and have actually been engaged in
negotiating in good faith since making our Requests for Discovery on January S, at all
times leaving both parties unhampered by any restrictions on their respective rights to
seek redress in appropriate circumstance •.
Our declaration of impasse is based upon several indicators of Complaint Counsel'a failure
to negotiate in good faith. However, holding negotiations hostage to "such an agreement"
as proposed by Complaint Counsel below is not negotiating in good faith in and of itself.
If you have any questions regarding these matters, I am available to discuss them with
you.
There is no response necessary. However, due to recent FTC computer difficultle., we
request that you do acknowledge receipt of this m@ssage.
Sinc@rely.
AP Carlton
----- Original Meseage ----From: Dagen, Richard B. <ReAGEN_fte.gov,
To: AP Carlton; Lanning, William <WLANNINGaftc.gov>
Cc: Noel Allen; Jack Nichola; we.tman-cherry, Melissa

<MWES~ftc.gov>;

Bloom, Michael

<MJB~ftc.gov>

Sent: Mon Jan 10 21:30:03 2011
Subject: RE: Meet and Confer
Yes, it 1a correct.

Rick Dagen
5
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From: AP Carlton [mailto;acarlton.allenpinnix.com]
Sent; Monday, January 10, 2011 9:28 PM
To: Lanning, William; Dagen, Richard B.
Cc: Noel Allen; Jack Nichols; Westman-Cherry, Melissa; Bloom, Michael
Subject: Immediate Response Requested: Re: Meet and Confer

Mr. Lanning and Mr. Dagen:
This inquiry is submitted to you in your capacity as co-lead Complaint Counsel.
Based on Mr. Bloom's email below, we conclude that your proceeding with our call set for
tomorrow morning at lOam is expressly conditioned upon the parties reaching "such an
agreement" as described by Mr. Bloom in the first paragraph of his email.
Is this conclusion correct?
A prompt response will be appreciated, and we believe, under the circumstances, in order.
AP Carlton

----- Original Message ----From; Bloom, Michael <MJBLDOM.ftc.gov>
To: AP Carlton
Cc: Noel AlIeni Jack Nichols; Westman-Cherry, Melissa <MWESTMAN@ftc.gov>; Lanning, William
<WLANNINGaftc.gov>; Dagen, Richard B. <RDAGEN.ftc.gov>
Sent: Mon Jan 10 20:20:00 2011
Subject: Meet and Confer
Mr. Carlton:

I have been asked to reply to your email, below, on behalf of Complaint Counsel. We are
generally amenable to the approach you have suggested, provided that it is agreed as
follows: Neither party will declare impasse and file a motion to compel with respect to
the other party's responses to requests for document production, interrogatories, and
requests for admission until we have considered and reached a mutually acceptable
agreement to produce or impasse on all of the outstanding discovery issues. Mr. Lanning
included the need for such an agreement in his email to you of January 9 at 9;03 p.m. We
believe that such an agreement will encourage fairness, flexibility, and speed in the
resolution of all of our outstanding discovery issues. In addition, if we do reach an
impasse on some of our outstanding discovery issues, it will enable Judge Chappell to make
his rulings on any resulting motions with due appreciation for the entirety of the
contested issues.

In addition, we must reserve our right to take up our issues in such order as we deem
best.

You asked that we provide you with further information regarding the problems we have with
your document production, i.e., the redacting and withholding of documents based on
improper grounds. Mr. Lanning has discussed these concerns with you and your colleagues
on several occasions, including in his letter to Mr. Allen of August 18, 2010, which I
incorporate herein by reference. I refer you to that letter's Attachment A for a list of
document redactions that we believe are improper. We plan on discussing those redactions
with you during our nmeet and confer," which will begin tomorrow at 10:00 a.m. Mr.
6
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Lanning's letter to Mr. Allen aleo identified exemplars of documents entirely withheld
based on insufficient claims of privilege (see, e.g., notes 6, 9, 10, and 18 of that
letter). To provide you with greater detail for our meet and confer, I am appending
hereto a list of documents yo~ have withheld entirely based on claims of privilege that we
believe inadequate, together with a statement of at least some of the reasons each such
claim of privilege is inadequate. In addition, our attachment identifies certain
documents by Bates number that were neither produced, nor identified as privileged in your
privilege log, nor accounted for in your production log. We plan on discussing the
identified documents that were withheld during our meet and confer, as well.

Last, in my earlier email to you identifying problems we have with respect to your
responses to Complaint Counsel's Request. for Admission, I inadvertently left off of the
list one item: in addition to the items listed, we plan on discussing your response to RFA
37, which is unresponsive and neither specifically admits, denies nor set forth rea.ons
for the failure to admit or deny .

We look forward to speaking with you and your colleagues tomorrow .

Thank you .

Michael Bloom
for complaint Counsel

Michael Bloom
Aasistant Director for policy & Coordination
Bureau of Competition
Federal Trade Commission

7
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7
-----Original Message----From: AP carlton
Sent: Sunday. January O~, 2011 9:16 PM
To: 'wlanning@ftc.gov'
Subject: Re: Docket #9343; HE: Good Faith Negotiation: Purpose of Tuesday Call
Before I respond to this I b@lieve we can straighten a couple of things out by phone if
you are availabale and want to do so. I will respond in good faith whether or not we talk,
I just think we will get to where we both want to go if we speak first. Cell is
919-749-8229.

Please advise.
----- Original Message
From: Lanning, William <WLANNINGSftc.gov>
To: AP Carlton
Cc: Dagen, Richard B. <RDAGENOftc.gov>; Noel Allen, Jack Nichols; Bloom, Michael

<MJBLOOM.ftc.gov>; Westman-Cherry, Melissa cMWESTMANOftc.gov>
Sent: Sun Jan 09 21:03:26 2011
Subject: Docket #9343; RE: Good Faith Negotiation: Purpose of Tuesday Call
Dear Mr. Carlton,

I r@c@ived your @mail sent after aPM on Friday, January 7, 2011 and was surprised by ita
cont@nt becaus@ our respective understandings of our discussion of January 6, 2011 are
vastly different.

AS I understood our discussion, there was no agreement on Complaint Counsel's part to
limit our discussion to Respondent's discovery requests without discussion of Complaint
Counsel's outstanding discovery requests. In fact, I raised several outstanding discovery
requests that were made by complaint Counsel well in advance of R@spondent's January 5,
2010 requests as matters to discuss on January 11, 2011.

For instance,

1. I raised Complaint Counsel's discovery demand of August la, 2010 regarding
Respondent'S inadequate claims of attorney client and work product privileges on hundreds
of documents. Although Mr. All@n r@presented that he would respond to those matters
during a phone conversation of August 30, 2010, he has yet to respond.

2.
In addition, I hav@ twice requested that Respondent provide the transcripts listed on
Mr. Baumer's report that Respondent was required to produce under Paragraph 16 of the
Scheduling Order when Respondent listed Mr. Baumer as an expert. Although Respondent
indicated that Mr. Baumer's copies of said material were destroyed in a flood, it was my
1
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understanding, baaed upon your representations, that Respondent's Counsel was in the
process of gathering said materials and would provide them. Respondent's Counsel has yet
to do eo.

3. I also referanced the fact that Respondent's Counael had represented that it would
certify its response to Complaint Counsel's Request for Production on November 30, 2010,
but has yet to do so.

While I indicated that Complaint Counsel would be glad to discuss Re.pondent's discovery
requests on Tueaday, January 11, 2011 in our telephone conversation of January 6, 2011,
I was very clear that Complaint Counsel intended to discuss Complaint Counsel's
outstanding discovery requests, as noted above, as well as Respondent's responses to
Complaint Counsel's Admissions and Interrogatories. At your request, Complaint Counsel
sent you an email on Friday, January 7, 2011 setting forth issues relating to Respondent'S
Admissions. Complaint Counsel also indicated that we would not diacua8 Respondent's
Interrogatory responaea at this ti~e. Complaint Counsel remain willing to discuss both
Respondent'S and complaint Counsel's outstanding discovery demand. on January 11, 2011.
However, your email ot Friday evening suggests that Respondent'a Counsel would prefer to
postpone any diacusaion of Complaint Counsel's outstanding discovery requests to a later
unspecified date because ~consideration of Respondent's Counsel's demands will occupy the
entire allotted tiMe tor TUesday's call.-

unfortunately, Complaint Couns@l tinds your proposal to limit the January 11. 2011
telephone conference to Respond@nt's discovery demands unacceptable and contrary to my
understanding. In an effort to mov@ forward in good faith, I suggest that w@ agree to
extend the time allotted for th@ January 11, 2011 telephone conversation. Alternatively,
we could agree to address our respective discovery demands in turn and mutually agree to
complete the process during another call scheduled tor another day later in the week.
Under either scenario, both sides would agree not to file any motiona with the court
relating to these outstanding issues until impasse or agreement ha. been reached r@lating
to these issues.

At present, I will not be in the office on Monday, January 10, 2011 due to a pressing
matter out-of- town that requir@s my direct attention and c~ot be delayed. Please feel
free to forward your written response to me, Mr. Dagen, Mr. Bloom, and Ms. Westman-Cherry.
We will get back to you as soon as practicable .

Sincerely ,

Bill Lanning

From: AP Carlton (mailto:acarlton@allenpinnix.com)
Sent: Friday. January 07, 2011 8:14 PM
To: Lanning, William
Cc: Dagen, Richard B. ; Noel Allen; Jack Nichol.; Bloom, Michael
Subject: Good Faith Negotiation; Purpose of Tuesday Call
2
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Mr. Lanning:
As I understood our conver.ation yesterday, the purpo.e of our call scheduled for 10a~ on
TUesday, January 11 was for Respondent's Counsel to entertain Complaint Counsel's response
to our demand for specific discovery responses submitted to you on wednesday January 5
together with a request that we together begin negotiations in good faith regarding those
demands.

A1though you indicated we could expect a demand for discovery from Complaint Counsel at
some point in time, you did not indicate that such a demand would be immediately
forthcoming or that it would be the subject of our call of Tuesday next.
We expect that consideration of Respondent Counsel's demands will occupy the entire
allocated time for the TUesday call. We agreed to waive our deadline for a response to our
demand and agreed to the TUesday calIon that baaia. Thus, we would respectfully requeat
that we confer and designate another tIme to jointly address Complaint Counsel's newly
received demand for discovery.
Sincerely.
AP Carlton
----- Original Message ----From: Bloom, Michael <MJBLOOM.ftc.gov>
To: AP Carlton
Cc: Lanning, William <WLANNINGeftc.gov>; Dagen. Richard B. <RDAGEN.ftc.gov>; Noel Allen;
Jack Nichols
Sent: Fri Jan 01 19:14:52 2011
Subject: For Meet and confer
Mr. Carlton:

William Lanning has asked me to send you this to you.

We appreciate your confirming the availability of Respondent's Counsel for our January 11,
2010 meeting.

As discussed. we are setting forth Complaint Counsel ' s rationale for requesting that
Respondent s~it more co~plete answers than previously provided in their response to our
Request for ~iS8ions. However, this listing should not be construed as a waiver ot any
further claims that Complaint Counsel may raise in a Motion to Compel filed with the Court
in the event that the parties cannot resolve these matters. In that sense, they are
provided to facilitate our planned discuasion scheduled for 10:00AM on January 11, 2010.

Please be turther advised that we will not be discussing your Interrogatory Responses at
this time or on January 11, 2011.

Requests For AOMiSBion

RPA 2
Rule 3.32(b) - response ia inadequate because it does not specifically
deny or set forth reasons for the failure to admit or deny the request.
3
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RPA 3
Rul~ 3.32{b) - response is inadequate because it does not specifically
deny or set torth reasons for the failure to admit or deny the request.

RFA 7
Rule 3.32 (b) - response is a refusal to answer because the re~nse
does not specifically deny or set forth reasons for the failure to admit or deny the
request. In addition, the response fails to specify which matter is denied or admitted.

RFA 12
Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set torth reasons for the failure to admit or deny the request. In
addition, the response tails to specify which matter is d~nied or admitted.

RFA 13
Rule 3.32 (b) - response is inadequate because th~ response does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition, the response fails to specify which matter is denied or admitted.

RFA 14
Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set forth reasons for the failure to a~it or deny the request. In
addition, the response fails to specify Which ~atter is denied or admitted.

RFA 16
Rule 3.32 (b) - response is inadequate because the response does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition, the response fails to specify which matter i. denied or admitted.

RFA 17
Rule 3.32 (b) - response i. inadequate because the response does not
specifically deny or set forth reasons for the failure to admit or deny the request . In
addition, the response fails to specify which matter is denied or admitted.

RFA 21
Rule 3 . 32(b) - response is inadequate because it does not specifically
deny or set forth reasons for the failure to admit or deny the request.

RFA 34
Rule 3.32{b) - response is inadequate because it does not specifically
deny or set forth reasons for the failure to admit or deny the request .

RFA 35
Rule 3 . 34(b): response is a refusal to answer because it does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition , the objection is an improper claim of lack of relevsnce and improper RFA subject
matter.

RFA 36
Rule 3.32(b) - response is inadequate because it does not specifically
deny or set forth reasons for the failure to admit or deny the request .

•
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RFA 39
Rule J .32(b) ~ response is inadequaee because it does not specifically
deny or set forth reasons for the failure eo adRit or deny the request .

RFA 44
Rule 3.32 (b) ~ response is inadequate because the response does not
specifically deny or set forth reasons for the failure to admit or deny the request. In
addition, the response fails to specify which matter is denied or admitted.

In addition , interspersed throughout the Board's Response are instances in which the Board
-admits- a matter that ia not within the acope of the RFA addressed. Tbese are not
admissions. They are unaolicieed averrals of the Board's positiona on various matters , to
which the Soard has appended the word - admie. - As such, they are noe entitled to tbe
evidentiary adMissibility or weight that might be afforded true admissions . They should
be stricken. These occur in the Board's responses to RFAs 17, 1B, 22 , 30, 31, 32, 33, 34,
37, 40, and 41.

Thank you and have a good weekend .

Michael Bloom

Michael Bloom
Assistant Director for policy & Coordination
Bureau of Competition
Federal Trade Commission

5
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EXHIBIT

-----Original Message----PrOWl: AP carlton
Sent: Thursday, January 13, 2011 11:02 AM
To : 'wlanningeftc.gov'i 'RDAGEN8ftc.gov'
Cc: Noel Allen; Jack Nichols; 'MWESTMANlftc.gov'; 'mjbloom@ftc.gov'j Kathy Glodenj
'jackson.nicbolsegmail.com'; Catherine K. Lee; Brie Allen
Subject: Re: FTC Docket #9343: Good Paith Alternative Discussions Offer: Response to
Rejection .
Dear Mr. Lanning,

First: We can only take your responal! in the I!mail below rejecting our good faith offer to
engage in -alternative discussions" as a further indication of Complaint Counsel ' s refusal
to negotiate our Discovery Requests in good faitb. Our offer stands.

Second: We have indeed filed a Motion to Compel on behalf of our client . It is our
client's right to seek that remedy in just such a case ae here, where an impasse was
reached and opposing counsel has sought to subvert the discovery process by failing to
sufficiently respond responsibly to discovery requests and claiming numerous privileges
that are clearly not available because they do not apply (see the Motion to Compel and
accompanying Memorandum in Support). In fact, the entire pattern of Complaint Counsel's
response to all of our discovery requests is a further indication of complaint Counsel's
failure to negotiate in good faith with respect to discovery in general and our Discovery
Requests in particular.
Third: We are unaware that there is any FTC Rule, Regulation or policy restricting or
directing FTC Complaint Counsel's efforts and time in prosecuting any action brought by
the Commission. especially where the Commission's Complaint Counsel must carry forward the
Commission's burden of proof. We certainly do not accept any responsibility for your
admitted lack of time and resources to respond to our good faith offer to participate in
alternating discussions and view it as yet another indication of your refusal to negotiate
our Discovery Requests in good faith. We find any suggestion that we might in some way be
responsible for your own inability to assemble the necessary resources to undertake such
an effort as purely preposterous posturing, and. outside of FTC proceedings. unheard of as
a rational (or irrational) basis upon which to object to any litigation endeavor.
Fourth: The Motion to Compel wae timely filed . See the Seheduling order, your FTC Rules,
the Federal Rules of Civil Procedure and our Memorandum in Support of the Motion (page 2.
Seceion I. ~The Motion is Timely-). We are prepared to respond to whatever fiction
complaint Counsel submits in response to this. just as we will respond or have responded
to you with respect to: your unlawfully asserted and unlawful authority to order and
compel a wieness who reaides in Florida to travel to washington. DC for a deposition (see
the entirety of applicable case law); and, the wholly fictional assertion created out of
thin air that any licensing board (not just the defendant Board here) has somehow
commieted a wrong by issuing cease and destse letters (see Item iS5 of our Counter
Statement of Material Facts). We are becoming accustomed to responding to non-law law, so
we should be able to respond to you in this context as well.
Fifth: OUr Mactions n of TUesday followed the following -actions- on Complaint Counsel's
part: A failure to respond to numerous emalla responding to your dIscovery concerns sent
in good faith by us on Friday. Saturday and Sunday; ·De~and emailsl sent by you or at your
behest on Friday and Sunday evenitlga; and, yet another -Demand email- sent on your behalf
Monday evening.
Your Demand email of 9:02pm ET Sunday contained the following in outlining how Complaint
1
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Counsel wished to proceed with the Tuesday call: Mander either scenario, both sides would
agree not to file any motions with the court relating to any issues until impasse or
agreement has been reached relating to these issues. R
This email did not specify when or how such an agreement was to be reached, leading us to
conclude that it might well be one of the subjects addressed on the Tuesday call.
Your Demand email of 8:19pm ET Mon~ay, indicating how you wished to proceed with the call
generally,
contained the following: " ... provided that it is agreed as follows: Neither
party will declare impasse and file a motion to compel with respect to ... (multiple
discovery requests) ..... until we have considered and reached a mutually acceptable
agreement to produce or impasse on all of the outstanding discovery issues."
I forwarded an email to you and Mr. Dagen at 9:28pm ET on Monday that posed the following
inquiry based on your Monday email referenced above: n ..... we conclude that your
(Complaint counsel) proceeding with our call set for tomorrow morning at lOam is expressly
conditioned upon the parties reaching lauch an agreement I as described. ,.M in your Monday
email (see above), and continued, nIs this conclusion correct?"
At 9:30pm ET Monday, Mr. Dagen replied (by email):

BYes, it is correct-.

As I indicated in my email declaring impasse at 9:49am ET Monday, holding our discovery

negotiations hostage to "such an agreement n is ipso facto a failure to negotiate in good
faith.
You may not have the emails I am referring to. I will provide you with copies for the
record.

Sixth: Did we "refuse to participate in the conference call"? No we did not. We declared
an impasse, which rendered the call unnecessary. If any inconvenience was visited upon
Complaint Counsel, it was by virtue of its failure to proceed in good faith--its own
intransigence and its unreasonable insistence on a non-negotiable demand made either 12 or
36 hours (take your pick) before the call. And I do not know where the notion that
Complaint Counsel was inconvenienced for nan hour and a half" came from. OUr notice of
declaration of impasse was forwarded to you at 9:49am ET Tuesday, sufficient time in which
to cancel the call.
Seventh; At approximately 11:30pm on Tuesday on a conference call with you, we did indeed
refuse to withdraw our Motion to Compel. But, as is usually the case with matters asserted
by Complaint Counsel, there is more to the story. We also then immediately offered to
engage in alternating discussions and consider withdrawing the Motion. You rejected that
offer out of hand. We have withdrawn our offer to consider withdrawing our Motion, but our
offer to enter into alternating discussions stands (see One above and email below).
Eighth: our offer to continue to address your Discovery Requests in good faith stands,
along with our offer to enter into alternating discussions (see One above). We take your
withdrawal of your offer to address your Discovery Requests with us as another indication
of your failure to proceed in good faith, as well as further proof of your intention to
subvert the entire discovery process.
Sincerely,
AP Carlton

----- Original Message
From: Lanning, William <WLANNING.ftc.gov>
To: AP Carlton; Dagen, Richard B. <RDAGEN@ftc.gov>
ec: Noel Allen; Jack Nichols; westman-Cherry, Melissa <MWESTMAN@ftc.gov>; Bloom, Michael
<MJBLOOM~ftc.goV>i Kathy Gloden
Sent: Wed Jan 12 16:13:56 2011
Subject: RE: FTC Docket #9343: Good Faith Alternative Discussions Offer.
Dear Mr. Carlton,
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We appreciate your offer to continue negotiating with respect to our discovery request s.
However, given your actions of yesterday including your declaration of impasse, refusal to
participate in a pr e-arranged telephone conference between the parties, your filing of a
motion to compel and subsequent refusal to withdraw it once filed, we have proc@eded with
drafting our opposition, which we will file in a timely manner. Prior to your actions
yesterday, we had decided to engage in voluntary ne got iations with respect to your
untimely discovery request so that Complaint Counsel Might avoid spending significant time
on an opposition to the anticipated motion to compel from Respondent . Much of that time
has now b@en spent. Consequently, we are withdrawing our request to negotiate our
discovery requests pending the Court's ruling on our opposi tion. Should the Court rule
that Respondent's Motion to Compel is timely , we will at that time decide whether to
pursue outstanding discovery issues with Respondent'S response to our discovery request.
Sincerely,

Bill Lanning

From : AP CarltOn (mailto ;acarltoneallenpinnix . com)
Sent: Wednesday, January 12, 2011 9 :03 AM
To : Lanning, William; Dagen, Richard B.
Cc: Noel Allen ; Jack Nichols; westman-Che rry , Melissa; Bloom, Michael; Catherine E. Lee;
Brie Allen; jackson.nichols~ail.com: Kathy GIoden
Subject: Re: PTC Docket #9343: Good Faith Alternative Discussions Offer.

Dear Mr. Lanning.
As we indicated to you yesterday, counsel for Respondent stands ready at any time to enter
into good f aith Nalternative discussi on s~ as you have described them. We are willing to do
so without request ing Complaint Counsel's agreement to forego their right to object to our
Motion to Compel . or to file a Motion to Compel on their own motion.
Thie offer is part of our effort t o continue to pursue the discussions and negotiations
regarding our Requests for Discovery in good faith. OUr declaration was based on our
judgment that Complaint Counsel had failed to pursue our negotiations in good faitb. It
had nothing to do with our good faith efforts to continue those negotiations. efforts
which continue. We ~ade it clear that we were continuing to pursue the negotiations in
good laith at that time. We wish continue to pursue the negotiations related to our
Discovery Requests through such alternative discussions.
We see no conllict or procedural impediment for either party in doing so. As a matter of
fact, we believe that if Complaint Counsel wishes to pursue these matters such alternative
discussion , could conceivably provide U8 with an effective means by which we can attempt
to mitigate, if not resolve, the impasse.
Sincerely,
AP Carlton

----- Original Message
From: Lanning , William cWLANNINGeltc.gov>

To : AP Carlton; Dagen, Richard B. cRDAGENeftc.gov>
Cc: Noel Allen ; Jack Nichols ; Westman-Cherry , Melissa cMWESTMANOft c.gov>; Bloom, Michael
cMJBLOOMeftc.goV>i Catherine E. Lee; Brie AlIeni 'jackson.nicho ls~il.com'
cjackson.nichols@gmail.com>; Kathy Gloden
Sent: Tue J a n 11 13:10:49 2011
3

Case 5:11-cv-00049-FL Document 1-3

Filed 02/01/11 Page 54 of 62

Subject: RE; FTC Docket 19343: Declaration of Impasse
Dear Mr. Carlton,

Complaint Counsel remain confident that outstanding discov~ry issues can be resolved,
narrowed, or appropriately brought to impasse. We proposed, and you appear to find
agreeable, a format for doing so, alternating Respondent's and Complaint Counsel's
objections to one another's discovery responses (e.g., discuss Reapond~nt's issues with
Complaint Counsel's RPA responses followed by discussion of Complaint Counsel's RPA
responses, etc.). This further reflects the fact that W~ are not at impasse, as we hav~
advised you. OUr position is that we will go forward in that way (alternating objections)
provided that you first withdraw your claim of impasse and motion to compel. The pursuit
of such a motion while substantive discussions are ongoing suggests a lack of commitment
to the success of such substantive discussions, and an imposition on the court, which you
ask to resolve issues that ar~ not ripe and which may be resolved or at least narrowed by
talks using a format tbat appears mutually acceptabl~e are not at impasse. All you
need to do is withdraw your declaration of impasse and motion to compel so that we can
both, in good faitb, try t o narrow and resolve our respective iSsues.

Not mentioned in your email b~low, we also indicated to you that right now we stood ready,
willing, and able to discuss Complaint Counsel's concerns regarding Respondent's discovery
responses , with respect to which we have not declared impasse . As we indicated , we would
work with you to resolve or narrow these issu~s whether or not you withdraw your own
declaration of impasse and motion.

Sincerely,

Bill Lanning

From : AP Carlton (mailt o:ac arlto~allenpinnix .ca. )
Sent : Tu~sday, January 11, 2011 12:23 PH
To : Lanning. William ; Dagen. Richard B.
Cc: No~l Allen ; Jack Nichol.; westman-Ch~rry , M~lissa; 8loom ,
Bri~ Alle n ; jackson.nicholS8gmail.com; Kathy Gloden
Subject: RB : FTC Docket #9343 : D~claration of Impasse

Micha~l ;

Catherin~

E.

Le~;

Mr. Lanning:

Further to OUr call of this morning between you, me, Mr. Nichols and Mr. Bloom: We
(Respondent's Coun.el) is amenable to and offered to con.ider the withdrawal of its Motion
to Compel (as we offered), provided that Complaint Counsel and Respondent's Counsel enter
into -alternating discussions~ as to our respective Discovery Requests (as you offered) .
Our offer re~aiDe outstanding.

OUr understanding is that, it is Complaint Counsel'. position that there will be no
further discussions unless we withdraw our Motion to Compel. Our position is that we are

,
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willing to consider withdrawing our Motion to Compel provided we enter into alternating
discussions .

Sincerely,

AP Carlton.

From: AP carlton
Sent; Tuesday, January ~1, 2011 11;02 AM
To : 'Lanning, William'; Dagen, Richard B.
Cc: Noel Allen; Jack Nichols; westman-Cherry, Melissa; Bloom, Michael; Catherine E. Leei
Brie Allen; 'jackson.nicholsagmail.com'; Kathy Gloden
Subject : RE : FTC Docket #9343: Declaration of Impasse

Dear Mr . Lanning :

On behalf of Respondent'e Counsel, we are indeed available to discues these mattere as you
suggest . I would suggest a preliminary conference between you, Mr. Dagen, Jack Nichols
and I to see where we stand. We are available immediately . As you no doubt have determined
by now, we have filed a Motion to Compel. Without agreeing to any of the unilateral terms
offered by Complaint Counsel as to how we proceed, if we do proceed we will do so only on
the basis that we revisit the entire matter from a zero based perspective and in good
faith. And that w@ do eo not in groups but with one or two of the respective Counsel
groups' lead members.

In addition, we categorically reject as baseless all of the characterizations of our
conduct and the many , many misrepresentations of very simple and straightforward facts
with respect to this matter contained in your email. If we are eo go forward, we will not
do so if Complaint Counsel insists on continuing its propaganda campaign for the record.
It belies good faith, and is one of the many reasons we find that there are a nu~er of
indicators of Complaint Counsel's failure to proceed in goo~ faith.

Sincerely,

A9 Carlton

From: Lanning , william (mailto : WLANNINGaftc .gov)
Sent: Tuesday, January 11 , 2011 10:43 AM
To: AP Carlton; Dagen , Richard B.
Cc: Noel Allen; Jack Nichols; Westman-Cherry, Melissai Bloom , Michael; Catherine E. Lee;
Brie Allen; ' jackson.nichols@gmail . e~'; Kathy Gladen
Subject: RE : FTC Docket #9343: Declaration of Impasse

Dear Counsel,
5
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1.

To

mak~

sure

th~

r~cord

is clear, we understand by your email that

Respondent has made a unilateral decision to cancel the meet and confer
scheduled for this morning at 10

a~ ,

established a ca ll-in number (at

Respond~nt's

Complaint Counsel had

a8s~mbled

for which Complaint Counsel
request), and for which

staff prepared to address Respondent's

issues in good faith.

2.

We note that you have raised the

discov~ry

issues in a vastly

untimely manner. We too had discovery issues. However, in an effort to address your
concerns, Complaint Counsel agreed to address your untimely discovery issues at the same
time that Complaint Counsel's issues were addreSsed. In this regard, Mr. Lanning in his
email of January 9, 2011 stat~d that we would move forward with these discuBsion, On
condition that both sid~s issues were addre8s~d befor~ ~ither side could declare impasse.
This offer was made without prejudice to our right to oppose any motion to compel as
stale.

3.

As a reault, your assertion that we have held the negotiations

hostage is totally baseless; in fact it is Respondent who has attempted
to hold these negotiations hostage by forcing Complaint Counsel to
accede to the unilateral terms set out by Mr. Carlton in his email
terms that would have
ensured that Respondent's issues were promptly addressed without any assurance that
Complaint Counsel's issues would be promptly addressed.

4. Indeed, given that Mr . Lanning'S email of January 9, 2011 indicated that
Complaint Counsel would only proceed on the te~. that you have DOW rejected 10 minutes
before the conference, it is clear that Respondent has engaged in bad faith negotiations,
which have caused a significant disruption in Complaint Counsel's trial preparation and
expert discovery.
Discovery deadlines are imposed precisely to avoid such maneuvering eo
close to trial.

5.

That said, we stand ready, and would have so informed Respondent had

Respondent dialed in as planned rather than sending an email, that
Complaint Counsel are willing to consider other alternatives that would
achieve the same object ive of parity in the negotiation process.

For

example, one possibi lity would be to alternate discuss ion by type of
discovery request.

The point was to achieve parity and Complaint

Counsel was and is prepared Respondent to air its issues first, so long
as Comp laint Counsel i8 not prejudiced.

,
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6. As our email of several minutes ago indicated , we do not believe we are at impasse
insofar as Respondent has simply refused to discuss its demands . We stand ready, willing
and able to negotiate with Respondent.

7.

We are available right now to discuss Complaint Counsel1s issues

with Respondent's discovery responses.

Is Respondent ready , willing and

able to do so at this time?

please respond promptly so we know whether or not to keep the call-in conference line open
as we have several attorneys on the call.

Sincerely,

Bill Lanning

From: AP Carlton [mailto:acarlton@allenpinnix.com]
Sent: Tuesday, January 11, 2011 9:49 AM
To: Dagen, Richard B.: Lanning, William
Cc: Noel Allen; Jack Nichols; westman-Cherry, Melisea: Bloom, Michael; Catberine E. Lee:
Brie AlIeni jackson.nichols~ail.com; Kathy Gloden
Subject: FTC Docket #9343: Declaration of Impasse

Gentlemen:
Based on the failure of Complaint Counsel to negotiate our Discovery Requests in good
faith, we hereby declare an impasse.
In response to your email of last evening (see below), we c~n only say tbat we have
continued to be available to negotiate in good faith and have actually been engaged in
negotiating in good faith since making our Requests for Discovery on January 5, at ~ll
times leaving both parties unhampered by any restrictions on their respective rights to
seek redress in appropriate circumstances.
Our declaration of impasse is based upon several indicators of Complaint Counsel's f~ilure
to negotiate in good faith. However, holding negotiations hostage to "such an agreement"
as proposed by Complaint Couns~l below is not negotiating in good faith in and of itself.
If you
yOll.

hav~

any questions regarding tbese

matt~rs,

I

am available to discuss them with

There is no response necessary. However, due to recent FTC computer difficulties, we
request that you do acknowledge receipt of this message .
Sincerely,
AP Carlton
7
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----- Original Message ----From; Dagen, Richard B. <RDAGENaftc.gov>
To; AP Carlton; Lanning, William cWLANNINGaftc.gov>
Cc; Noel AlI~; Jack Nichols; Westman-Cherry, Melissa cMWESTMAN.ftc.gov>; Bloom, Michael
cMJBLOOMOftc.gov>
Sent: Mon Jan 10 21:30:03 2011
Subject: RB: Meet and Confer
Yes, it is correct.

Rick Dagen

From: AP Carlton (mailto:acarlton.allenpinnix.com)
Sent: Monday, January 10, 2011 9:28 PM
To: Lanning, William; Dagen, Richard B.
Cc; Noel Allen; Jack Nichols; westman-Cherry, Melissa; Bloom, Michael
Subject: Immediate Response Requested: Re: Meet and Confer

Mr. Lanning and Mr. Dagen:
This inquiry is submitted to you in your capacity ae co - lead Complaint Counsel.
Based on Mr. Bloom's email below, we conclude that your proceeding with our call set for
tomorrow morning at lOam is expressly conditioned upon the parties reaching ~such an
agreement~ as described by Mr. Bloom in the first paragraph of his email.
Is this conclusion correct?
A prompt response will be appreciated, and we believe, under the circumstances, in order.
AP Carlton

----- Original Message ----From: Bloom, Michael cMJBLOOMOftc.gov >
To: AP Carlton
Cc: Noel Allen; Jack Nicholsi westman-Cherry, Melissa <MWESTMAN.ftc.gov>j Lanning, William
<WLANNINGaftc.gov>; Dagen, Richard B. cRDAGENOftc.gov >
Sent: Mon Jan 10 20:20:00 2011
Subject: Meet and Confer
Mr. Carlton:

I have been asked to reply to your email , below , on behalf of Complaint Counsel. We are
generally amenable to the approach you have suggested, provided that it is agreed as
follows: Neither party will declare impasse and file a ~otion to compel with respect to
the other party's responses to requests for document production, int~rrogatories , and
requests for admission until we have considered and reached a mutually acc~ptable
agreement to produce or impasae on all of the outstanding discovery issu~s. Mr. Lanning
included the need for such an agreement in his email to you of January 3 at 3:03 p.m. We
believe that such an agreement will encourage fairness, flexibility , and speed in the
resolution of all of our outatanding discovery issuea . In addition, if we do r~ach an
impasse on some of our outstanding discovery issue. . it will enable Judge Chappell to Make
his rulings on any resulting motions with due appreciation for the entirety of the
contested issues .

8
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In addition, we must reserve our right to take up our issues in Buch order as we deem
best.

You asked that we provide you with further information regarding the proble~8 we have with
your document production, i.e. , the redacting and withholding of doeuments baaed on
improper grounds. Mr. Lanning has discussed these concerns with you aDd your colleagues
on several occasions, including in his letter to Mr. Allen of August 18, 2010, which I
incorporate herein by reference. I refer you to that letter's Attachment A for a list of
document redactions that we believe are improper. We plan on discussing those redactions
with you during our ~meet and confer,- which will begin tomorrow at 10;00 a.m. Mr.
Lanning'S letter to Mr. ~len also identified exemplars of docu~ents entirely withheld
based on insufficient claiMS of privilege Isee, e.g., notes 6, 9, 10, and 18 of that
letter}. To provide you with greater detail for our ~eet and confer, I a~ appending
hereto a list of documents you have withheld entirely b4sed on claims of privilege that we
believe inadequate, together with a statement of at least so~e of the reasons each such
clai~ of privilege is inadequate.
In addition, our attachment identifies certain
documents by Bates number that were neither produced, nor identified as privileged in your
privilege log, nor accounted for in your production log. We plan on discus.iog the
identified documents that were withheld during our meet and confer, as well.

Last, in my earlier email to you identifying problems we have with respect to your
responses to Complaint Counsel's Requests for Admission, I inadvertently left off of the
list one item: in addition to the items listed, we plan on discussing your re8pon.e to RFA
37, which is unresponsive and neither specifically admits, denies nor set forth reasons
for the failure to admit or deny.

We look forward to speaking with you and your colleagues tomorrow.

Thank you.

Michael Bloom
for Complaint Counsel

Michael Bloom
Assistant Director for Policy & Coordination
Bureau of Competition
Federal Trade Commission

•
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EXHIBIT

-----original Meseage----From: AP Carlton
Sent: Sunday, January 16, 2011 10:53 PM

To: 'wlanningOftc.gov' I 'RDAGEN@£tc.gov'
Cc: Noel AlIeni Jack Nichols; Catherine E. Lee; Brie Allen; 'jacBon.nichols@gmail.com'l
Kathy Gloden; 'MWESTMANOftc.gov'; 'mjbloom@ftc.gov'
SUbject: FTC Docket #9343: "For the Record n Reply To lO:43am January 11 Email ("Record
emaiP)
Dear Complaint Co-Lead Counsel:
This email is in response to the email received by Counsel for Respondent addressed to
"Dear Counsel" at lO:43am on January 11, 2011 ( the nRecord emailn). The email began nTo
make sure the record is clear ......•.. •.
Counsel for Respondent do indeed wish to see that the record is clear. However, having
been falsely accused of defaming Complaint Counsel heretofore (see October 2B, 2010
lO:22am email To AP Carlton From Bill Lanning), Counsel for Respondent wishes to go ~on
the record n by first reminding Complaint Counsel that, as we all were taught (or at least
Counsel for Respondent was taught and learned) in first year Torts that there is a
complete defense to charges of slander and defamation: the truth. We further remind
Complaint Counsel that the response to Complaint Counsel's email by Counsel for Respondent
(see October 28, 2010 6:05pm email To BIll Lanning From AP Carlton) declined to
personalize a discovery dispute (and bemoaned Complaint Counsel's attempt to do so),
rejected the defamation charge (and others) out of hand and noted (among other things),
quoting John Adams, that nFacts are stubborn things". We will provide record copies of the
emails referenced above upon request.
However stubborn facts may be, Counsel for Respondent stubbornly cling to the precept
that, however difficult to discern, facts and its companion concept, truth, are not
convenient and relative concepts, available for manipulation and misrepresentation, or to
ignore completely for the purpose of honest disagreement and argument. Further. in the
main, the world in which Counsel for Respondent practices law operates upon this precept.
After reviewing the Record email and other subsequent communications from Complaint
Counsel (along with complaint Counsel's Statement of Material Facts As To Which There Is
No Issue, previously filed in'this matter), it appears to be an less than open question as
to whether or not Complaint Counsel operates upon that precept.
So, in proceeding, we take that handicap to this communication into account and recognize
that, aside from being accused of bad faith in the Record email, we risk being accused
(again) of defamation (or being accused of something else in some future communication).
Nonetheless, we wish proceed to make the record clear, as we have been endeavoring to do
since the moment we received the Record email:
(Numbered paragraphs correspond to those in the Record email. References to -subsequent
emails" are to emails regarding the matters addressed in the Record email addressed to
Complaint Counsel between 10:43am Tuesday, January 11 and the date and time of this email,
all of which are incorporated herein by reference, for the record. Copies are available
upon request.)
1. Complaint Counsel did not make a unilateral decision to cancel the lOam conference call
scheduled for January 11. We did make a unilateral decision to declare an impasse prior to
the call. One of the reasons we declared the impasse was Complaint Counsel's express
condition and demand that, in order for the call to go forward, Counsel for Respondent
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enter into an agreement IMthe waiver agreement-) waiving the rights of its clients to seek
redress of egregious conduct just such as the assertion contained in paragraph 1. of the
Record memo . Thus, it can be asserted that Complaint Counsel unilaterally canceled the
call by making a non-negotiable demand to Respondent that it must meet certain unilateral
conditions imposed on the call actually taking place. Respondent had nothing to do with
canceling the call. See subsequent emaiis.
~. Our Motion to Compel is timely. See the Scheduling Order, your FTC Rules, the Federal
Rules of Civil Procedure and our Memorandum in Support of the Motion to Compel. If we were
not timely in submitting our demand and filing the Motion to Compel, why did Complaint
Counsel see fit to raise discovery issues as well, subsequent to our demand but prior to
the filing of our Motion to Compel? Regardless of what Mr. Lanning offered on January the
9th, on January 10 Mr. Bloom and Mr. Dagen made it very clear that something else was
being offered and that negotiations would not go forward without the waiver agreement
(referenced above). See subsequent emails.

3. Any emails Counsel for Respondent sent to Complaint Counael prior to lOam on January 11
regarding Hterms ft proposed for the lOam Tuesday call were couched as suggestions. They
were certainly not couched as "unilateral terms" , and most clearly did not precondition
going forward with the Tuesday callan reaching any agreements··including the terms of the
call, let alone a waiver agreement. We will be happy to supply Complaint Counsel with
copies of our numerous emails (many which went unreturned) regarding the Tuesday call and
its content which occurred prior to lOam Tuesday, January 11, Thus, Complaint Counsel
indeed held the Tuesday call hostage to the waiver agreement, See subsequent emails,
4. We categorically deny that we have engaged in bad faith negotiations. we stand ·on the
record n , as set forth in this eroail and all of those eroails regarding these matters that
have preceded and followed this email. To use one of Complaint Counsel's favorite words ,
such a claim is -baseless · ,
If these events have caused a significant disruption in Complaint Counsel's trial
preparation and expert discovery, it is not the responsibility or concern of Counsel for
Respondent , but Complaint Counsel's own problem . Indeed, Complaint Counsel's
responsibility to proceed with the action brought by its client is Complaint Counsel's
alone. We find it very interesting, almost amusing , after the time , money and effort
expended by Complaint Counsel in this matter to date that Complaint Counsel, with the
abundant resources available to it, is complaining at all.
5. We have made it clear that we etand ready to enter into ~alternating discussions~ or,
in the event such discussions are unacceptable, are willing to enter into negotiations
with Complaint Counsel regarding their (belated) discovery demands. See our Supplement to
the Motion to Compel, filed Friday afternoon, January 14 and subsequent emails.
6. As to whether or not Impasse existed as of the transmission of the Record email, please
see subsequent emails. There is no such thing under the Scheduling Order or your FTC Rules
as a "mutual impasse-.
7. We continue to proceed in good faith to negotiate these matters (see 5.above).
In view of Complaint Counsel's questionable conduct with regard to these matters and other
matters, we find the charge of bad faith almost actionable, if it were not so laughable.
We offer Complaint Counsel our counsel that it more deliberately approach these matters
going forward.
Sincerely,
AP Carlton
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