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, quality, guaranteed by the Association a~d pr~tected b~ .·.· • 
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Government no oo~~ha;soeve~ i~ sn~po~t of 
~he charge: · · . · · · : . · , · : 
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. !· 
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f. ity of their respective products." · · · · · .: : ::.:· · · ~ 
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. j . :. . . ' . . , : . .. , '." :: . :· ";'. 
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~een el,imina ted. 

Th~ Government's o~ _witnesses, ~~~ell a: ~~;~·~~-;~~ ,~~:~,:i:·;_'._,; . 
~he Uni~d , S~ates, :_were ·:both unanim~us a~d. ,e~thu~i~ .. , ._, 
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The proof ·shows· that the prices of maple, beech and birch· 
fioormg ; h~~e : at .ali th~es fluctuated ' i~ harmony With 

th~ law~ .of · s~pply and de.~and. . Distinguished statis· 
ticians and economists so testified, and ~upported their 
evidence by a mass of statistics, charts and other data. 

The record co.nclusively shows· that the alleged min1~um 
:: price plans were never enforced, and that in actual prac
... iice each member sold his flooring at whatever price he 

could get, and mri his busi.n.e!:ls just a.S he· pleased. .(It is 

undisp~ted that. ~aid iians· were never .. adopted by the 
: ·present Association:) . ._.' , '/· ... : :; ., · ··,. · 

The undisputed proof also« shows· that prices during · the 
earlier years were never unif <lrrn; becau~~ of the div~rsi· .· 
ties mentioned on pages 66-rs;. whereas, from 1919 to 
1921, inclusive, they were c~~t~·olled by abnormal eco
nomic conditions~ ' which found ·adequate expression in "' 
the rise of fa.ctorj grade flooring from $45.00 per M. feet ·· · . .. , 
to $150.00, and its decline to· $15.00. · ··: · · · · ... ·:.i. ·, : ;·, 

Al no time does d1e proof show· :fixation or ·c'ontrol :of price. · 

: by the defendants;. and,· as we: have seen, even the Gov· ... : ... 
ernment admitted at the hearing . that there had. never:. ·::: 

'; existed any lmiformity of prices among the defendan ts .. ·· 195-229 
·.::·~· ; \ .. · ·· :; .: ,,!:~ _ ... ;.i ;~ < ·· ·. ,' ; ' ... ... .. ... :· ··. 

The Disfriot Cou1(failed ,to take into. account failure ; 
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• · ·> ·The District Court. considered . the mere terins ·of the"" · ~. · 
· . old , abandoned Minjmum Price Plans; and '. appar-
:.: ::'. eutly overlooked undisputed proof.. that they .. were 

;· ; .. ' .. · ' never enforced '<ir obse~·ved:: ~ ... ': .·.·: .. : .. : .·::. 196-206 

. . .Pr~of .by Statist~cf~s· ~~d :E'c~n.~mi:ts tlt~t, D~f~ndants 
' ; ~ .. ·;; .had. 'not Coutrolied;''and. could ':llot. Control ',Prices of 
'..'.." fi~orfog ; that such.price.shad fluctµ.ated..in harmony 
~ .-; with supply and deniand. ;'. ~ ... < .<: .. : '; :.' .. :: ..... 207-229 
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Reports made .by Secretary to Members;_ .. ;>. 307-313 
Amendment · of A1ticles-Identity of 

Members not diselos·ed in any reports 
sent .out by Secretary .... ; ; ........ 308-309 

Weekly Sales Report ..... ·.- . · . ;~ ·: ..... 307-309 
Monthly Report' ...... : . . . .. . .. . . . .. 309 

· Miscellaneous (quarterly and yearly) 
Reper ts ............ ~ .... ; .•. ·. ·~ · . .'.. 310 

Reports are not accompanied ·by· any 
. · AnalysiS, . Comment or Recommenda-

t ion ...• ·.- ... .-...... : ... · ........ . 310-313 
No fines or Penalties, except , for failure to pay 

dues or Assessments ........ ·. . . . . • . . . . . . . . . 313 

No. Audits made .... ~ ·. ; ~ .. ~ ~ ... ~ .' .. : ;·: . . . . . . . 313 

' The Statistics are g1.ven to both Buyers and Sell-
ers, to Department of Commerce, Federal Re-

·: . . serve Bank, Chicago, and 'to anyone ·who asks 

~ 

... for them ~ ............... ; .. '.•' ~ ! • ., • '. ..... 314·316 
They . are published . in . trade pape_rs, - which a.re 

taken by Buyers ............ . ~ . . . . . . . . . . . .. . : 316 • . ( "(. > 

Defendants' offer to pay for their further publi· . 
cation i~ . any paper designated by the .District 

· Court ... : :.; .• ;.· .. ' ·;-.. · • .• ;~ ;· . -. !'. :: .. :·:·. 317-318 
Association members deal :with:- e~pert . ~nd well· 

informed Buyers who take the trade papers that 
· publish Association' Statistics .. · ... : · .. ·. ~: ;·: . .. 319 

. Associ~tiou 'statl~tics ' are only one of. ma~y'.. ~ources 
of Information possessed by Members. : .. ;· .... 319-322 
. . • • - · ' • . • '. • • ' ; ; . I • ":" ' ~ ': • • • : .· .. · . " 

Use made of Statistics· by Members and Import· 
ance attached -tO them:~:;·;. •. ; '.:.'::. :r: ·~ ::-. :· :: . 322-335 

. Weekly Sales Reports are based · on· quotations 
< from .a week .to four. weeks old; price informa- ·· 

tion contained in them stale; quantity moving · · . . . . . . . . . . . . . . . . . ., . .. 322 335 
helpful .... , . . . . . . .. . . . . . . . . . . . . . . . . . ..• • . • 

. • ! . • • ••• } •• • • • • • • : • • • .: • • • • ~ : • • 

· 'Reports· of Stock ori · Hand, -unnlled Orders, etc., . 
 " . . enable Members to produce Grades-and ·sizes:o("":.' 
. 'o/hich there is a shortage; .•. '· ... ......... '. i ·'-··;:. 327-330 
" Factors taken into Considera,tion. by.•; different 
. : Memb~~s iJ1dete;minin~;for.,,t~~~s~~.V,~~ their 

322330 · own prices ....... ... ; .. _ .......... ... ....... · • · · 
_~ . .. . .. . · ·· ·~ .. ~ ·: : ... ... -...: ~--= ·~ ~ t .: ~_ ·~:~ ~ : : 1: - · ·~r<J J 
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A comparison of the prices obtained by membel'S; with the .· 
AV.E:RAGE COSTS (issued by the present Association) > :: ·: 
and with the TABLES OF VALUES (issued by. the Asso~ •. . "' 

ciation immediately preceding), . conclusively depio~- .. ... -, 

strates not only that the Government's charge that ~here : . , .. 

was uniformity. of prices is not . true, · but . that neither. · .. , : ~ 

the Average Costs nor the Tables of .Values. were: .used . . ~-< · ' 

by the members either as minimum p1j.ces .or . as a. b~sis ~-- . :': 

r· ·:• 
.j, 

for determining . ind.ivid1:1al . prices . ................... 336-348 
. . . .: . . .. .. : •.- ') .; ~' : . ; ', ' ' . . .. : . . . . " , , . ' ~ ,"· ........ :.i: '!' ~ : i. 

Why both Fieight:and Commissions must be deducted :, . · ·:\ 
in order to reduce Delivered Prices to an f, o. b, : , <. • 
Flooring Mill Basis . ................•... . •..•.. 336-343 

Prelimihi~y · Con~ide:fa.tion~ · ·;. : : .. · .. ··: ·~ ·~ '.· ~ :: ·:· . ." . 336-341 
'The Reason ·.: .. , ; ; .• ::.:". .": ~" :.· .. ~ .. ; · : ". ·.'~ . L ... ·; . :,f :; 342 

Go~ei:nm~~t's Ex~bi~ 79 •. ~ ..•. ' ..... ,... ... : ... :·:::.-: ·: : . 337 

Appendix T (p. 24 of Appendices to Appellants' 
Brief) which gives Government's Original Price , · . 

. '" . figures for .l 3 / 16" x 2%'t. Clear Maple Flooring, 

. . with only freight deducted from Delivered 
" Prices, and ·as corrected hf ·the· 'deducti~n ·or ' '·''" ·; 
·· Commissions; Comp8..rison of Corrected :figures ;·" :.- t 
: ~th Average. ~o~ts, ~d }:>rice: Ranges. ) .-... : '.:~ ":' j ,: •.. 344 

. ;'. ·. · : Sumlllary Qf .Corrt:cte<l Fjgures. t .,;. . ' .... . .-•• , ,, : :·-. 345 

... ,. _Appendices U and V (pp. 25-Gl of, Appendices to . 
.... ' Appellants' Brief) give prices (reduced to an !. o. h.'·:' :~. 
~ ;;, :'. ID:iU .basis) received for divers oth~r : grades _an~- - -: ~ 
. .. , ,faces of Map°Ie Flo.orbig and Compansons With, Aver~ . . .. 

' .. ·· ...... age · Costs· ........ ·. · ....... .. ... ..... ". ~ ~ '.}. :, :; (_:" , : .;. : .'1. f'.',.:1 347 
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X.' 

The I> ·esent Articles ·of Association do not even attempt to 
reg late production, · sales, prices, or to otherwise limif 
the discretion or members in the manufacture or sale of · 

flooring. Except tbe agreement to manufacture :flooring . 
of ~ltandard qua.J.ity and to report past transactions, each :. · 
me1f ber is left wholly free to conduct his business as he . 

pleres. ~here is no proof of any other agreement, ex· ' 
prer or implied, among said members. : ·. · · 

In v.ii~ ·of the ·undisputed ' pro~f ~at the :PRICES of th~ · 

me~be~ of the present A5.soeiat1on for maple, beech and :·o.; 
. ~ircf :flooring · · · . · · · · ., ' · ' 

-_ ", , ( ) ·have always been FAIR and REASONABLE, .. ~ · 
' . 'c ) we~~ g~nerally lower tb~~ ~he pri~s of non-

] 

. members, although. the flooring .. manufactured by 
, · · members is superior to tha.t manUfactured by non· · 

. members, . . . : . .. 

( . ) · w~~ neve~ unif or~ . ~nd we;e ofte~· b~l~~ tbe.'co~t 
of production' of . both members and nonmembers, 

and t~tt~; ;~oo;i~g-; m~~nfactured ~ by mem~~~s is in all 

respects satisfactory to tbe public, it necessarily. follows 

! : ~hat\ neither the contract .. nor tbe conduct of ·defendants 
'· ' has unreasonably restrained interstate trade or commerce 349-361 

. ; . . : . ; . . : . . . . • : .. . . ; . : i ~:- ; . -. - ; . .. . . . .. ! , 54 
Ancient English •Statutes. ·~ • ~- ~ ~ ·.~ •.. : . , . , : ·, ~ .. • ... 352-3 . ,. . : •', . .. ' . . . .. . . ... . 

EngliSh Decisi-0ns :' ; ·;. ~: ;\'>. ;;: ~- ,:; ~';;. ;::. .; .• ~ ;: . . ;:. ~55·358 
·;c ·· Deci·~-~s ·b~ . this·.·C~~-r~ : . ·~ . : ~· ~ :.:_ '. . ~--. •. :. ·: :.;·.··: ~c . ·, •• ·• ~;~ . S58.S59 

. ,;,., 
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XI. 
. . . , . ·. i 

In addition to .. the undisputed proof . that the prices . o~- , 

tained by members of the present Asso?iation bad always ·. 
substantially varied; that the prices of such members . .. . . . ·. . . , 

were fair and reasonable, and that although tbe flooring 

manufactured· by such members was superior to that . · ~ °' 

manufactured by non.members, the prices of members 
were generally lower than those of nonmembers, there " .' 
was the following undisputed proof: 

(a) by the Government1s witnesses, including , both · 
competitors and buyers, that competition among 
tbe defendants themselves, as well as between the :.. ~ : 
defendants and nonmembers, was strong, active · 
and vigorous; 

(b) by dealers, large and small, in tbe· principal cen-
ters of consumption, that there was . and always : ;;, 
had been vigorous competition among the defend-· ;· . . ~ 
ants; 

. . '' · 

(c) by dealers th.at the defendants were unusually ,. ~ ·' · 
fair, considerate and honorable in their dealings 
with purchasera of maple, heech and hirch floor- ,-, 
fug; . . 

. . . 
(d) by economists and statisticians that the prices of , 

the ·several members" had fluctuated in accordance . . 
VJith the laws of supply_ and demand. ~ . 

No Witnesses we1·e produced by the Government to testify ···:·, 
to fixation or uniformity of prices, unfair practices or ,;. :; 
r~straint of trade. : . • · · ·· ·· ~< ',, ,: · 

: • ·; • A 

fa view of tbe foregoing . facts, the Govel'Jl.ment's · petition'1 

(under the decision of this court in the Steel Corporation· ~ ;: 
caie) should have been dismissed.::.~ ' .. :· .~.: . '~·~ .~· : ~ .:.':· 362-366 

.... : .;· . · .. 1 •. : . ·.: :· .. ·:· 
• • 1 • ~ 

.·1 • ,·· . : ; :: ' .~ ... ; : . ( • ; ~ ... ': 
: •. ' 1 



i XII: 

The f~llowing facts: 

(~) f~nd~mental ' diffe~·ences th~t exist ··aniong ·Asso
; ciation Members; · 

(~) . unstable ha.sis of the : mapl~; bce~h a·nd birch ftoor..: . 
I ing industry ; · , · ·' ! · • • ' · · · • .. 

<b) ' refation ·that· Association·· members: bear to. the .';' .: 
; flooring industry .as a whole; .. . ... . 

(~) lack of control of (l.ny appreciable proportion of · , · 
i raw material; . , 

(~) fragmentary character of statistics collected and 
i distributed;. ·. · · · · .: · 

(h _pub.Hcation . o_f s~atis~ics oolleote~; . .. 
(k) ·' relatively.superior position of lumber dealers who 
I buy or handle 90 to 95 per cent of the fl.oaring 
I manufactured by Association members, . . . . 

andl~; o~er.f~ct~:·dis~l~s~d b; tl~e · r~co;d con~iu~i~ely":! 
deJonstrate 'that the . collection . and: distributfon ot sta· 

tist~cs by the Association cannot injuriously a.ff ect: it'iier· 
! • • 

stat~ trade of ·commerce. · · - : ·. · ... ' ' 
• ~ ', •• 1 • ~ • ) • • • ' • ·, • • •• : • . . 

.. ·· 

The ~cessity ;for· the ·collection ·and· distributi.on of · trade 

stat~stics for the beneftt of both buyers and sellers is rec-
; . . ., ' . . ' ' . '· . .. . . . ..... 439 

niz~d by all modern economists.:~.· , .~:. ·:.-;; . ;. · . ;. 0.:. 367 
! ~: . ~. . ~. ~ :. . . . ~. . ~ . :. ".. " " . . . : 

F
1

undamental Differenc~s Amo~g ·:rircnibers. :. :.: . '·.~ ~ . : • 369 

Association Members have no Control-.of Raw Material 370-314 

The Finished ProduCt is not a .Necessary of Life; it has ·; :'. 
Numerous Substitutes and is not Protected at . a.ny . ..; ; ... , 
Stage by either P atents Controlled by Defendants, 
01'. a· .Tariff . ..... ~ . .. ·;> .. ; ••• ,_., ••• , ...... ·:< , ,1.: .!, :· ~, 375-378 . . . . . ~ . . . . ... . 

It Costs only' $30,000 :to .. Engage i.n the ·M:annfaoiure::: .. !;; 

.- :.;:. :-:>.of _Flo.or~ iro'!ll .the. G,:ou11d Up. d >ne .Prodµoer .. of :. 
Rough !Wiple Lumber bought a. second-hand Ma· 
chine at an Expen.se of $5,000, exclusive of Cost of 
Installation, and engaged in the Production of 
Maple Flooring . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 379 
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There are H undreds of llough Maple Lumber Pro
ducers in the States of Michigau. and Wisconsin 
alone, and Practically 3,000 of them in the United 
States, to say. nothing of Manufacturers. of ,Jrir a.nd . ; . , ; 
-Oak Flooring :who Manufactul'e some Maple Floor-: ..... " . 
mg and who. could :Produc~ it on a Large .Scale if .... ·; 
the Prices made it Profitable. to do sif:: . ·.·: ·;.: . :· .. ,~ '·'' 379 

There a.re m.any Nonmember Manufacturers of Maple, .- ·, :,.:·r
Beech and Birch. -Flooring Thro-µghout . the .Uni~e~ .... . , 
States with an Aggregate Capacity mu~h greater . ,., . 
than thaf of the Members .. of . the . present' ASsocia: -·,.. ._, · 

:. ·,:-; .tion ........................................ ;·.:. ·; .. ; ;. : 1•. 380 

Competition between Members and Nonmembers and 
am.ong the :Members themselves has always been 
Active and Vigorous. . . . . . . . . . . . . . . . . . . . . . . . . . . 380 

The Defendants Manufacture Standardized Products 
which Lowers Manufacturing and Marketing Costs 
and Increases Competition. . . . . . . . . . . . . . . . . . . . . . 380 

The Statistics Collected and Distributed by the pres
ent Association are Manifestly Incomplete not only 
with Respect to the Flooring Industry, but with i·e-
spect to the Business of Members ... . ............ 381-382 

Barometers used by Bankers and Business Men ... .. . 382-383 

Relative Disadvantage of Manufacturers who Deal 
with Brokers and Wholesale Dealers ............. 384-385 

Necessity for Business Statistics .. .. .... .. .....• . .. 386-396 

Collection and Distribut ion of Statistics by Trade 
Associations. Recognition of Importance by De
partment of Commerce and Federal Trade Commis-
sion . ... . •......................... . ........ 397 -400 

Previous Decisions of this Court Distinguished ... ... 400-439 

American Column & Lumber Co. v. United States, 
257 u. s. 377 •..••..•• ' .••. . • • • • ' . •• • .. •• 400-415 

American Linseed Oil Co. v. United States, 262 
U. S. 371 ... .... ... .... ... ... .....• .. •... 416-439 

Som.e dicta criticised ..................... 422-439 
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XIII. 
. . . 

It i~ both the privilege and· the duty of equity not only to 
I . . . . " 

p11event evil but to hold fast to that which is good. Its . 

:.' :: ddlcrees are, .therefore,' inftnitely: various and flexible:" .. 

The decree entered by the District Court herein is as un;. · 
se ective as a hurrica.ne 'or' an earthquake. If unleashed. 

. . *i!!c~:;:::.!~~·. ~~~~. ~~·.:~~. ~~ .g.r~~'. .~~·::.i:~ ~Ml 
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IN TIIF. 

~u.prrme ·: <t!nurt · nf tl1r litutte~ ~tnt'ea. 
. ' . 

i .·: 
. ; ... 

. No. 342 

MAI>LE FwORING MANUFACTURERS ASSOCIATION, W. D YOUNG 
& COMPANY, MITCHELL BROTHERS COMPANY, ET AL., ' 

> • • A,jJpella·nts, 
vs. 

: : · 

THE UNITED STATES OF AMERICA. 

•• •• ·· . : • ••• · ! • ·•···• 

. . .. . . ·.: . · ·: : i: . 
APPEAL FROM T1lE DISTRICT COUR'l' OF THE UNITED STATES

FOR THE WESTERN DISTRICT OF MICHIGAN. . 

- ---- .. . . : I ··: · ;.:i: 

.BRJgF AND ARGUMENT i;ion. APPI~jLLANrrs.:· , J 
I .. • (• 

J\fAy r.1· pj,EASR TIT.R Coun~: · 
~ : , . . i 

1~his is :au Anti-trust ease. It is .l1ere 011 appeal (Tr. · 
()3) from a ti·nal decre<~ entered hy the District Court of 
tho United States for the \Vestern District of :Michigan.' 
It originated in a petition ('l'r. 1) tiled by the United 
S~ates· ng~iiust the. Maple E,locir.ing ~.tai1{1focturei·s ·Asso
e~a~~o1i aiidotliers on'Mardh .s, ·1923.· .·. : · .. · ·'-: .· ' ; .. 

! } I ! \ • ' I • ' • • : • • : : o • ; , • • ~ : I " 
1 

I \ • '" ~ : • • ' ! 

."vi~ .· wi~h· to :~~s1~~:e· ·the · Co~1:t.1 ;~l~~. \~~ : ~r~ · p~i~f~Ii;!·. 
co11scio~s of· .thcJength :of, our br.ief an<l of. tiic, months of_ 
e~!leting l~bor , which, its :preparation. Ji as required.-.:_:·. Its. l 
leitgth is dne to our desire to place before the Court;:1 
properly classified and in a readily assimilable form, a 
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grc~tt mass of h0forog<•neoi1s facts whir,h lie in almost 
i1ie~t.ricnlJle c~01i·f~1si<;n ill the ·, G. volumes . . thnt. comprise. 
the lprinted record. They relate not only to tecl~ical . 
featiures of nn unfamiliar industry and the articles and 
prat lices of a trade association organized during :March, 
1921, but-over our objection-t:o. tlie articles and prac. 
tice~ of numcrons nutccedent associations dating back 
to iihe late nineties of last cent ury. After all, length 

:-i_s a . relatiYe term ; and we hope that the length of. our 
brie bears .some. appreciable proportion. to an easy ~as

. terJ of the facts by this Court. 

F r the convenience of the Court, we have prepared 
at tJI e <~XpC-llSC . c»f .COilSlderahJe time; labor a.nd money a 
sep· rate volume of Appendices. These appendices con
fa.in the results of much labor which ·we did not desire . .· . 

• > • • 

I its petition the Government cmdeu.vorcd to set forth 
i.he xistence of a combination and conspiracy. among the 
defe idn11t.s . whci·eby inte~slate fr~de' 'ai1d commerce" in 
mup1 e, beech :u1<l hireh flooring was unreasonably re
stra~nod, contrary to Seetion : l . of , the. Sherm.~n<Act. 
The \Government <lid 110t charge that a monopoly existed 
or: 'that nny. attempt hnd been mnde to monopolize ilit.er
state··trade ·or commerce contrary to Seetioi1 2 of said 
Act ... : :''. ''.· . : .: · , .. , .· , . , ., · , ,: · r · 

' : ' . ! . : ! ~ . l : . • J ! ; . : . ' ' : i : • • . . : : . • : : : ! . . . ! : ·: . : . ! . : 

A .great deal, of cyi<lencc was adduced in open court by 
b~th the petitioner ~nd . the defend~i1ts. .On ~January ~' . 
1924, the District Court 'gra1;ted tl~e i~junctivc rel~ef 
asked by the petitionei.· nuder SeCtion 4 of the Shermiin 
Act (.Tr:60) ; lml si1spended the inju.11dioin11Hil .January : 
l, 1925~ · or tlHY prior determination of ·this appeal. · (Tr .. 
63.) ··· ,'} . ' ·; : .. . ,. : : ; . : . ! ; ; !· ·:. i '; :. ~ ' : ', ' J l 1; ' •' 

.. ~ 
~: . ~ . ~; . } i 



GOVERNMENT'S PETITION. 

'The learned District Court and counsel for the defend
ants differed with. r espect to both th~ form and the sub-. 
stance of the. petition; The latter asserted that it . con- . 
ferred no jurisdiction upon the court; that it did not 
state a cause of action, and that it was a confused, am
biguoris, contradictory jumble of conclusions, metaphors, 
and incoirncquentinl facts. (:!\lotions to · dismiss, Tr,' · 
13-24~) . . :. . · : . . · . 

. The District ·court announced that . the 'petition was 
a model of good pleading, and denied the said ' motion's, . 
(Tr. 24.) 

fuasin~ch ·as '\YC . arc} . of the same opinion stiJl, it is 
difficult for us to state concisely the snbstance of the peti
tion. \Ye must, therefore, resort to quotation and anal
ysis. By this means the issues will be made clear. \Ve ; 
will then show. that the undisputed 'proof not only. fails. 
to support the :ilJegatiOns 'of the petition, but confutes 
them,: eYen . if it. h~ assumed . ti1at the p~tition states · a:·: 
cause of action. · · · · 

· THE DEFENDANTS. · 

There are three classes ~f defendants, vlz. : 
1st. TJ{c clefemla.nt .Ass~c·iai·ion, described as "an un

incorporated organization' 1 \~ith offices at . Chicago .. · 
. . , , . ' . ' I . :. . . · .. 

2nd. The me1nbers of the defendant Association, · or · 
manufneh1rers· engag~d hi the"maple, beech and ~)irc~i. · 
flooring illdustry, r eferred to in the ·pc ti tiou' ti's ·the·" dci-
fendant corp'orntions." : . " ., 

.: 3rd.,: ~11? ·i~iaividual d~f e~d;1rits, or th~ resp~~tive. rep: .·;: 
resenfatives 'of the scvcra.l . rnembei;s~ a'ii(:L G.e,orge' 1v: I 
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Keeljn, of Chieago, Illinois, tlw sl~Cretarv of the defend-
ant !ssociation. . · · ' · · .. · . .. 

In f uie 1~1argin are- sc~t forth the ·1'wmes of the members,1 
the I,ames of their . respective l~epresentn.tives· (individual 
defe*dants, except George ·w. Keehn),2 and the loe.ation 
of tl~e . several plants. II 

0 

I• • 
0 

• 

Ar~peu:d.i.~ A is a map w l1ich si~ows .(in r~d) the: loca.tion 
of thp to~n{s and ci.t~es mentio~e.d in the iUargi11. ·.· .. · . 

'r~e petitioner alle~ed that tl~e ~ef~nd~ut ~or~or&tlci~s 
were! engaged in: tho mauuf ncture of map Jo, beech and 
bircli flooring. · · . · ·. · · · · · , · . · · · 

It ~a.s . ~lso alleged: .. '. . , . : 

j ':' Approxiniately half of the defendant corpora
tions own timber lands and ·sa.w· mills as well as floor-

_-~··'-~ ·-·-·'----- ' . -- .. , ___ ..,, _ ___ ,_ .. ..:. ...... : ..... ;__:_. __ . ___ : .. .::....-~___..i. . ....:. ... .:. ....... _ ._. _ _.,:_.._,__ ... 

·:I: ; :' J\fomllcrs • · : : · : 'Rep~sentuti"i)s ' · ' Lociltlon· of Plaut.~ 
w.· n.I Ylnmg & Comp1rny: : : : H.P. Wh

0

e<lon · ·Bay City,; Michigan :· . , 
Mit:<:lHfll Brotb~i r:-: Company ~r. R ~l'bvmm:L • C11tliU a(~, :i\lkhigan .. 
Wi1:1colilsi11 J,nnd & Lmnltc~r Co. G. '\V. I<::n:l.'IC- ·; ' lformanwtlle, lilchigtltt 
Cobbs i& Mitchell, Inc. . ::\C.1'~. 'l'homm; Cndill111\. l\.lkhignn 
J: Ste!>btuuwn Co., Trustc\e!! . . H. IJ. Sll<'£>(~r.k1 ; Wells, l\lichigau · ·· 
Cmnrui.'r-Dig~ins C'..o. . . ·, . J. J,. IJ<>lhy ,. Cnuillsic, :l\fkhiguu , 
OsgoO<J & 'Illodgelt :Mt'.~. Clo. ' F:Kmo<Igdt '· St. P11111. · ~nnuei;i,t.t1 
H olt Hnrdwood Co. W. I,. Dn\Yit.t Oconto, . Wisconsin 
Kerry!& H nuson I•'!ooring (.~1). I•'. R Wt•ll'h OraylinJ!. :\Ii('hi~itn 
J:;nst J01'lii'l11 J,mnber Co. ;J, .r. Port~r Nast .J<>l'(.inu, Michignu 
Nichols & Cox .Lumll(lr Co. l<'. fl. H oll and Gru.nd Hnpids, .Micllignn 
St:rable Lumuer & Salt Co. ·: ... Geon~e Strahle Saginaw, l\Iichignn 
l"oster-J ... ntinwr Lumber Oo. II. I. Latimer l\lelleu, Wl~r.on~in 
West ~Ikhignn Flaor1ng Co . .. FAwin .Vollmer , . ,. ,-1:: ~ •.. , _. , ;-. 'i' 

· · · · · · W. l!.°Greenc · ·. 
:\fary V olhnN' :\Im1 i::;h·<~, ?-Jichig:in . 

,T. W. Wells J,umber Co. · , . A; C~ Well:-i . . . Menmniue(i, l\lkhigttu 
. . C.H. I.aw 

Nortbwester1i. Oooi..ernge ·& .. ·'· · '·: ·:···' · ·':· ·· •· · '' 
Lumber 0(1. J. D. St»vlo Gb:Hh:tone, ~lkhigau 

l•'Ianncr-Stcger, .IAllld & · I,um-.-, . : , . , · '. '1., ., · . . '" . · .. : , . i ; ' . : ·. : • 
ber 'Co. · · P. D. l'llpmer Illac:k,ye!l (Forest 

Grand·'H~pJds 'l'Tust Co.; . as :; , •: ' ·! ,, ., .. ,; ,· Co11nty), ' Willconsin· :· 
Rccefrer, ,tor Willinm H or·. , . , , . . . . , · .. . 

· uet · · · ' '' · : , ~r. 1\f, Itt1l:ito1i '• N'ewli~rry ' nnd need 
., . . City, l\(ichignn , ... : 

North BrtH>C:b I~looring Co. C. A. B rtt11<.l .·· Ohlcngo: Illinois · · · 
'l'he Bigelow-Cooper Co. J.E. Dewey Bay Cit:y, MicJ:iign.n ,, 
Kneeland-.i\!cLurg L-umber:Oo. --. P .:S. MeLurg \\;:Pbillips; .Wiseo~srn; ... J.; 
O>-ai \.Vood Dish .Corporation F. ?.I.Hodges Tu1iper J,ake:, ~e~Y., ... ~1 ,. 

4 
{! (Tr~ l l .. 2/36.:) · .. ~~ ,•·' .. J' .'' : •:c· q.:i i ~ ~· 1 ·, ,1~ ~·~ ·.:~i..i f.1a .'! / l>~.; : . .' · · 
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iug; mills; and they concll~ct logging oporaLions and 
saw the rough lumher wlnch tlrny nse for the manu

. . fadure of ffooi·ing. The other llefendant corpora
. f-ions 11urcliasc. ro-ug h fioori11 [J lu·niber_ i·n the .open 

. market ·. and 1na-nuf acture the same into fi.n.zshed 
, flooring . . The membership of defendant association 
· comprises practically all of the manufacturers of 

maple, beceh and birch flo{)riug wi thin the. states of 
Michigan, Jllinois, Wisconsin and Minnesota, ·and it 
represents. avproximately seventy per cent . of : the 

.. total m.~t1uf adiwin.Q capacity "of such flooring in' the 
United States." (Tr. 3, fol. 5:) · 

THE ALLEGED COMBINATION AND CONSPIRACY. 

"The defendant corporations, from the date each 
becmne a. party to any or all of the hereinafter de
scribed contracts or Articles of Association or min.
im.-um P1·ice .Plans of the. defendaut association, and 

. during all of the time that <~ach has been a pa1'ty 
: thereto, and the individual defendants, from the date 
each became a representatii.>e· to the defendant asso-
ciatim~ of a member thereof, or became . an officer or 
au mnploye thereof' and d'uri·ng au of the time that 
each has· been· 8't.tch re prc~9cntat-ive, office-r '·or' ·em-

. ploye; have·contr acted, comhiued a.nd conspired -\vith 
·. ~ach other to eli-minat~ all, competition l>etween ~ tl1e 
. members <•f the defendant associatiou" in tlrn mann

. ·factui·e,· a1icr_ sale thro11ghout the United States~ of 
mapfo, beeC'h and bird1 flooring. (Tr. 3-4.)"" > ,. ' 

~ Tl1e ·p~le~1t: ·~11uhi"gl11tie~ · ~.£ th~ :·fo:~:eg:o,1ng : ~~c~rpt are 
. h.ardly clear_cd lip by the following h.tther curious allega
tions, of Par~igr.a'j;>li ·V-'ofthe petition: . ·,, . '. : .. ··:.' 

···: ~~Th~, d~fcnd~ntdsso~iat'io;i has b~en ln e~i~tence 
· since1895, ~rnd it.was -reorganized by a mutual agree
. :x,nent Ol' Articles-of. A.ssoeia.ti.on entered. into by the 
:.defend:l.ut.corporations cm(l by. other ma·nuf<ict-urers 

· · 01 flo Qrrn.,q under date of Ja111uary 1, .1918;- and it has 
· hee11 continu.erl in existence hy other . mu,tual agree~ 
n:ents. =or A ~ti.oles of Association ente:cd .. into . by 
triem at 'Various dates thereafter. It is now being 
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I 1~aintai11cil u~1dcr and iu ac~"c.11:danco ·with llle provi
! s10ns of . Arh~les o! Associn.t10.u dated Ja,nuary 1, 
i .192.Z, ·wluch w1H be rn effect until .Tannary 1, 1925. 

I . '' .A.ll o~ .the <1.efcmlnnt co·ri~or~1tious are ?tow par· 
·. I hes to s~ud Articles of J\ssocrnhon and through the 
I individual dcfemlauh; a s their rc~prcsentativcs the'\' 
I take au active part in all of the. activities of th0 de· 
!fondant association." (rrr. t!,) · · · 

. . I~: thus appears that there was not one association, 
but [ several successive and distinct associations, com
pos~d of different members, and operat:ing under sep· 
arate articles. 

·. THE ALLEGED MEANS. 

,. · I· . 1. ' EARLY AC'I'IVlTIES. 
·!· 

rTI,be petitioner aileged that all the a~·ticles above men-
tio~cd p'rovicfol.1 for· t he organization of the ''defendant 

·· ass~ciatio.n" :with : hcndquartcrs at Chic,i1.go ·; "for the 
~su~tl officers .awl a lwanl of trustees,'.' niHl ''for a spe· 

, ciall fund or memlH31'8hi p foe fund n.s a . guaranty for the 
. ful4llmci1t •. o( the obligations as.sumccl . by its members, 
. and! for an expcn8c,fund created un~1 m'aintaine{fby as· 
sesJments levied on its members.:" (Tr. 4, fol. 7.) 

''Said Articles of Association rmon. to those of 
· J aJnuiry 1, 1.922, also established a pooling arrange· 

, ·, . : ment '!' "" "" hy allotting to each member a certain per· 
ccutago of the. tQtal b1rniuess, by .creating· a gcnc~al 
fund tlJrough payments from all nlCffil)Cl'S OU slnp· 
mcmts over their prescribed allotted percentages, 
and by providing for payments from . said gen~ral 
fund to members shipping less· than thei r prescribed 
allotments; · The ·aefendnnt ·corporations · o~crate~l 

·. · nnd~r this arrangcmeut for· the pooling of their ~ns1· 
. ·:·. nesses continuoi.1sly· from· J anua1·y .1, · 1913i unbl on 
·. ..or about lJJard~ ·31, 1920.". · .(Tr: ~-5, fol. 7.) ·. · 

• t • • : • • • ~ • • \ ••• 
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(2). MINIMUM PRICE AGREEMENTS. 

''Under dates respectively of ,July 1, 1916, July 1, 
1.919, and .January 6, .19.2.1, the defendant. corpora
tions and the of her manufacturers of flooring ·who 
were members of f1w defendant association on 8air.l 

· dates, entered into mutual agreeme11ti; termed '::\liu
imum Price Bases' or '.Minimum Price Plans,' each 
of wMch constituted an amendment to the Articles 
of Association under which the defendant associa
tion was being maintained. By said minimum price 
plans the defendant. corporations agreed to· estab-

. lish minimum prices for. the sale of maple, beech, 
and birch flooring; arnl not to sell any suc11 flooring 
below said minimum prices. · Said plans · specifietl 
certain; elements which should he used as the basis 

· .·~ for determining an average cost ·of manufacturing 
aud. sc~Ilii1g floorillg, nnd the av<~rage percentage of 
net. profit ·which should, he added ·to said average 
cost in order to establish said minimum prices~ Said 

.· plans also provided ~:hat said mi.uimum prices should 
· · be the deliyered prices in the "l'ahle of Values' in the 

'Association Hate Book and Index of rrowus,' which 
is hereinafter described, mHl spoeifiQd ·010 ,couces

· .. sions and eommissio11s which could he nlfowed and 
the terms of sale tliat should be l•nf orccd. ~' . '(T'r. 5, 
fol. 8.) .. · ·. : : 

Of course, the purpose of tho petitioner. in brin.ging 
into this case long-extinct associations and plans which 
had been abandoned years before the institution· bf this 
snit, Was· to prejudice the 1J·resen.t association and COll-
fuse the issues.····· . · ' · '· .. · • . ·· .: ·· • : •· "' 

... : .. ~ . : ·. : : ~ 

"(3) ·.~RE PRESENT METHOD OF ESTABLISHING 
MINI:MUM. PRICES." 

. . . . . . . 

'.'In nnd hv the af<)resaid ..A.i;ticles of Associntion 
of Jq.nuary i, 1fJ22, the defendants substituted for 
the. nforesaid 1\liuinmm Price. Plans a· statement of 
polwy to the cfTcet that a careful, consideration of 

· t~e questio~1 of cost is recognized !1~· the only, scien
tific method. ~f con<lqcting the buSU:l;CSS of manufac-

· ... •' . . 
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l ui11g au<l marketing mnple, beech, and birch floor
ipg, .aud 1.ir;n'isions tha.t . the def~ndant aBs~C'iation 

1 f~tntish to tfs meml>ers w/onnatwn regarding the 
. ~i:eragc cost of such floonng ·when mcuw,fact·1wed, 

· sglcl, aml deli<:cred P. 0. B. cars at the fi-0or-i-1if} 
Jj~a.nts, as determined from. tfoie to time by sun:eys 
or costs. Sai<l agreement specifies that certain 
e iumerated fundamental elements arc to be consid· 
e ·e<l as entering into and determining such U\~eragc 
c~sts, and said clements a.re identical with those em· 

· , p~oyed in accordance with the. aforesaid minimum 
pric.e plans for the .. determination of minimum 
1tir.es. The elements specified as entering into .costs, 
br th by tlrn aforesaid Minimum Price Plans and by 

. ~ttid Articles of Association, themselves · contain 
. · 11tany items . of profit.: "'With the additio1.1 of said so

.. C1flled 'cq.sts ' ?f .a percen~age thereof to allow P.rofit 
upder said , 1fnnmum I';>rice. Plans, or to consf.It~te 
.' ~~ . rnasonah1e allo-.vance.,.to p :rovide for contingen~ies . . or . unforeseen hazards .. :incident to manufacturmg 

c.: o:rerat.ious,' which .was. ~ubstituted.for the item of 
p~ofit hy said Articles of Association, said so-called 
' . veragc costs,' . as · ·woll ns . said minim nm prices, it~ 

. f· ct Jinn~ (fol. lO) r~prcsented and .1ww represent 
. . . i a I po.~siblc . element~ of actual cost aud also hu·gc 
,-. .,:. p rofits t.o the defendant: corporu.tionsY. . ('l1r. 5, fll. 9.) . i ·'. . ! · . 

. :' Bea. ·ing iu mind.th<it tho purpose.of the petitioner.was 
. t<> chn ·ge tlw existmJ<~e on ilfa,rch !J, 192/J, of m11mlawf11l 
eomhinntio,n :or conspiraey, contrary. to;~ l of .the · $her· 
man ,.Act,. and· to have futw·e .viola tiolis of Urn said Act 
resh~ai1~e<l, we -..vish especi~lly to <lireet. the . Con rt 's at
tention to the follov:ing allegations : 

·. "In aceordance with the aforesaid-minimum price 
pla11s, a.nd with said .19!!.'2 .Artidcs of A ssociation, the 
rl ef end ants from time f o i.inrn from 1013 until the 

·· '' ; pre.sent date have.1nnde s1fr~.·e.ys :of costs,.haye de· 
·· . tcrmined · tlwrcfrom millimum , prices . or so-called 

·~average costs,' and have .. 1·ecommended that the de· 
· f c1i.dant cor1)ora,tions should not··.· sell· floqr~ng at 
prices below said minimum prices or })elOw said so

.,, ; ;, called 'average costs. ,, '~ - · (Tr~ . 6, fol.10.) ' ·. ' . 
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Jt should ho ohscrvecl th<1 t t.lw . petitioner does : not 
charge that any 1\Jinimum Price Plan has bcon in effect 
siurc January 1, lH2:2. ·J\s ·we Jmve just socu,· tlic pcti~ 
tioucr <•xpre~sly ltllcg(-.d that th<' Articles of Association 
of Janunry 1, l!l'.2:.?, substilutcd for the 1'1.inimum Pric>e 
Plan provisim~s for Hw <lctermination o{ a·vemge ·mauu~ 
facturing and marketing costs and the furnishing ot iu~ 
formation with Tespeet thereto to the members. · (rl'r. 5, 
fol.. 9.) · It _will also he remembered. that- the. petitio1ier 

·alleged that the defendant association "is '>'MW ·being 
maintain~d 1under and i·n accordance with the. provisions 
·of .Articles of Association dated J cmuary 1, 1922. ':·:r .(Tr. 
4, fol: 7.) . It therefore follo\VS that· so fa.r as the acts Of 
defendants subsequent to January 1} 1922, ar.e concerned, 
the allegations last above :quotc<l must be construed. as 
follows : . , . · : , · ·. > · · ; . , . . ·: : · · 

. : . ~ 

• : •... '· ... i .. ·, . . .• \ : ~ ·. ' .••.. :. • . . ·. . : . . : • : •••• . . 

: TJrn.t in accordance ·with the Articles of: Association of 
1922, the defendants from time to t1me' since .J auuary ] ' 
_1932, nntil the present date Jrnve made snrv.cy~ . of costs, 
hare dc~fo1·n1inocf ''~verage costs," . ~mcf hav-e· . ·rcco~1-
ruendedthat the c!efendant co~porations sho~ki. not: sell 
flooring at prices belo~y, 'sai<l. so~c~lled '' twerage · costs~;' . ' •' : '•. .·. . , •. . .:. . . ' . . .. .. .. 

Such co1i~h:11ctio1i ha.l·m~rnfa<.i:-i other\vise couftictiilg ;l)
k!gut.fo11s, and is re<1nii·ed hy the i~ule tllat in' ~nso. df ·am
biguities a bill mnst be eonstrucd ·agaii1st th~· pfo~'der. ; 

.. The 'petit{ou <lo<;s not spe~ify ·what ' kind - ~f '"Jloor
mg'' the defendanb ' recori:nnen<lcd . should riot" "be . sold 

. nt ·~rices belo'\v avcrrige·costs/· ·Neither ·is . it aU~ged: fl~at 
lhc · '.ccoinniend,1iio~ik\:criifo<l fo i1dc-i-.~fof e. snlf>~(of Roc»i·-
ing. : ; · "' · ·.·· .. : . · . : . . .. . . .. , 1 ; ·: ;· ) .: " ; · .... , 

~ • • • • • • ; • • • : • • • • ; • • ~ • : • • • • ! ! •: • t • t •1 I l I I *•: I • ' • • .' 

It should also be .obsern~d t.hat· Uw petitionc~· does .uot 
allege that there. .was· any agniem,ent .that. flooring should 
not be sold for less than the av~.rage ,cost .. :: .,._ :; ·; '. .. ·.~ 
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·· J,e petition continues :: follows: 
· I '"rlw dofon<lant · coq)Qrat.ious have at · all times 
· ld1iri11g said ·period a.ccevte<l an<l acted 'Upon said 
·!recommendations." (rrr. G, fol. 10.) . 

I 
\~;.hat is the mcaniug of ilw word ac<;q;le<l i1~ the phrase 

"ac~epted and acfed 'lt}JO!lt said recommendations"f 
: . { .. . . , . : 

-I~ the reconiniendations were. agreed. 'to, or adopted 
· why use the phrase "accepted and aCted upon"? · It is 
· cle~r that accepted as used by the petitioner· does 1wl 
meqn agreetl fo or ado1)ted. 1£ reconinienda_tions were 
maclc~ then some corrimittoe or ·subordinate body must 

· 1rnv~ made a repo-r"t, · ~rho Century :Dictionary gives as 
·onej meaning of the word accept: : ·· · \· .. · 

j: ... "In·' a.· delib<frative hody tci receive as a sufjicie1u 
i performance of the duty with which an officer or a 
! co1ntnittee Jias beeti charged; receive for further ac~ 

· : .··! tion; as, the rep·ort of the committee 'vas a.ccepted: 
1 ).Syn.· take, etc."- . . . :: : .... '· · · 

TliJt t.hi8 is Ow riieaniug (,f Uw '\,·ord i1~ the 1~1~~~se aiJore 
quoted is borne out by the 11cxt succeeding \~·ords ''and 
: act4·d . 1up6n. '' The .· pctitiOll.~r,· l10~V-CV(;r; .'docs not ,aver 
ivh4t actloi1· 'vas takei1.'. Tlie · 1afe Repubiican National 
.Cotlvention acted -upon the platform planks prepared by 
the ·Wisconsi~ delegation, and presented to tho Oouven· 
tion· for adoption, hut . . . . . · ·. , . ·• ' . . , . 

. , According to the petitioner, , then, all the. defendants 
: ,:(including tho defendant corporations) . r~commendcd 
: that the defendant. corporations $.110uld not . sell flooring 
at l~ss than'' avera~J'e ~ost~'' . . the d~f e~dant corporations •' . . ,o · . . .. , . . . •. . 
received said recommendn.t.ions, and sei•et·ally nud in the 
exercise of a.n nnfottercd discretiori,-since no joint oc· 

. tion or agree1nent tO . be bo·und by 'said reco·wni-enJaJions 
; is alleged-acted .upon, · them, : ·TVhat , actfon was taken1 

( ··. 
the petition does not state. , · "' '·' '. · · . . , · : 
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. '
1l1Jw petition then procce<ls as follows: 

· · ·"and havo concertedly cslahlishcd au<l maintained 
. as tho basis of their huli,v,idual ·selling priecs, the 
.. minimum prices or so-called az:erage costs deter

mined ns heretofore (h1serihed,-" (Tr. 6. fol. 1~.) 

It might be a~ked odliBg prices of what/ · If of maple, 
beech or birch floorin,q, <lid the selling pricm~ apply to 
interstate shipme11~s 1 Let us pass these questions. ~or 
the moment. 

If after January 1, 1922, the defendant corporations 
had not sold their flooring f 01• less than the "average 
costs", it would have been easy to allege the fact:· ·How
ever, the petitioner niakes no such alle,gation . . \'Vhat does 
the allegation m<.mn 7_ · . . . . . .. . · . · . , 

. ! • ; • l . ~ ~ ~ : • . 

" . '.l'he. ave1·age : costs' were. concer"tedly established and 
maintaiirnd by U1e defe_n,danf c.orporatio~s as the basis of 
their in-divid-ual selli1~,<J pr-ices; :,: . . , , .. ", · ·. 

It appears tl1~;1 U~at each c~rporation defendant fixetl 
its own se~ling prices. ·But ~vkat relation, did the seUing 
prices bwr to the· ''.cwera,ge costs"? The. petitioner 
does not stafe; and the all~gation above quoted, if not 
meaningless, is. at least susceptible of the following COilw 
struction : · · · · · · · · · · · 

, That the defen~lant · corpor:1tions accepte~1 in prindiple 
tl10 proposition' th ii t s~llingprices ~hould ·equal 'average 
costs, and.that. each corporation in determining its '/in
dividual selling . prices" took. into 001:isideratiou the 
"ave1·age costs". Bu.t the. petitioner does not allege that 
the sellin.g 1wices, either as (lie. rule. or a.s an exception, 
did equal average costs. .· . . . . 

. n· should be ·:r~membered that the p'etitioner is here 
endeavoring to set forth the"~nemis whereby tiie Sher-
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man Act was · violated. : Reasonable certainty -is there-
· fc?l'e , r~q:uirecl. Aud -in case of <loubt oiiher as to the 
acts d4ne: hy defeu<lnnts, or as to tlw mtianing: of doubt
ful bhhrncs, or a~ to whether an unhnvful ad, has been 
coinmif.tcd, such doubt.:._·arif.Jing ns it. cloe.s from the peti
tion-~·ill be r«~sol-·n>d against the petitioner . 

. 'l~he I allegation im1st hear the construction a hove sug
·gestedi in :which case 'no violation of the She.rriian Act 
is cha~ged-or the constructiou that by niean~' -oi concert 

.. of adijon the "i,ndividual selling prices" .of Oie defend

.. ~nt co[rzwraf'ions always . at least equalled . '~average 
costs ''L . . ! . 

· .. The l~-~titioii ! theii .. p;oceeds ris 'follows ·=:, ·, ~· '. " · · ~, · ·- · 
i i ; ; : ...• · ~ • ' c. t ~ J • : •• : : • : • • • 

"~nd by concertedly maintaining the same [that is, 
t .. . :: ;th~ _.'.a;v:~rage, ~os.t$~: as, t~1e })asis of..indi:vidu~l sellin~ 
., . pnce.s] and also the umform .terms of sale, the .. nm
·" ... fo~rri ·niics.·with ·regri'i ll to .. nllo'~:fog Cl\.~]'{ .discouuts, 

th~ 1m.iform commissions,· and ' tlie . unifornl' rnles re
g;irding Hie all<nvance of commissions and couccs

;. ;: si{ms, which were esta.bli.shed by mUJ, 1;11.' accorda:nce 
, . ' :1dtlv .. wid J.1!ini1nu in. Cricc .. Pla.11s,~ . t.hey ·have ahrnys 
. mpintained <luring said period . [from 1913 to J.farch 
. 5, ! 1922] and they still mahltain "-what? . 

• . . j ·: . . • ' : . . . • ; ; . • : • ' : • . . . : ' ~ ' . . 

"a vra-ct-ica.l uri-iformity between, '[amoug1] ·. them.
.· .. sel-v.es of 11.et f. ·o. b~' sellln,tJ v1~ices": (Tr. 61 fol. ~_.O.) 

. ' .. , · . 

. It is not alleged that the "practical un\formity'~ .. ~'or 
; I ' ' ' ' • ~ • ' ' ' ' ' ' • '>' • : ' , , ''• f ; • : t q ! \ ' •I ~ • ; ,' ', 'I ' , ' ! J , : ', ; 

·ue't f. "<>, b. seping,prico.s",-wl1atever ' that_. means;-ap-
. ' . .. ; . : , . l I ~ I • : • I ; . ~ I • i ~ 1 . l I : ' . . : 

-· .. -·----··--
. · · :.:\c,,or<tii1g · t.<i the· petition tli~ 'M.inin1{m1 Price · ~i'a~ 'was · ubr6gated 

·0i; JAirn~·ry 1: jfl2'2,' (Tr/ ti, fol~ 9), n~~<l the· <lc!e;·11i~~'t M>:~c:latl~n "l~ 
\io·,~ helng· 1'11ailifnh1ed"1inu.e?' tii~a fo a~r·o1'-<111°Jce 1.v.ifli Uw prcwisions. ot 

• ~ • • • ' • • '> •• 

· Artides of ' Assodatioti dated J1u'1iufry l, 1922." . (Tr>4. f.ol. i.) · Th:re 

!:; no oll<~gatiou thnt the articles lust mentioOP.d provided ·for . uultorin 

rules regarlli!1g. terms of _sale c>tc. When. were the unlfor~1 rules .1?1.aln .. 
• • : • • • • • • : • • • • • > ; i ' • • ; ' : ~ ) ! • • ' . • : : , : • ' • '• , I •; • : • • ; 

tai11ect1 Ob\·iously, pri.or t o J~nuary l, 1022. 
· :.. 1 • • \ . . : • ; .: : .• . ·' • • l ' .: : ; • • • : • •• • (. . ; : • 

; :· ' ' 



plied to·mapfo, Leech or bi·rch. fioo'r:i·11-r;: If it. lie as~umed 
that it di11,'. t11t"!ll tlwro iB n<, nH(~~ntioH that the "'net f. o. h.: 
selling prices"· 'applied to intustate trade=. and commerce. 
And fo make either assumption is to cMsnrne rather thnn 
plead vital facts .. :F1or all that appears in the allegations · 
above noticed,. . the" selling prices may have related"to 
other commodities· than maple;" beech or birch flooring, 
or if to · siwh flot>riitg then · to the. purely intra.sf:ate busi:.: 
ness of the defendants. . , , : . . . . . . : .. 

'.rhe following allegations coi1taiue<l in Paragraph JI . 
of the petition do not supply tl~cse dofccts . . , ; ·: : .. 

· "The def end wits make sales of the flooring manu~ · 
. factured by them from [aU]. their said offices in. 

this tlis tri.ct "-(Tr. 2.) .. , . . ··. ., .. : . . . . : . . . : : ; : . . . . . : .. : . ·. 

·All. the defendants, then, ·make· sal~s ·or'· the · floo~ing' 
mamifactured by:· ti1em ( tiiat is; all. the 1 fiooH1.i,q : mu~n~ · 
fnchnecl by tlrnm) at their · of!i(x~s ii; the JV estern .Di.~trict 
of ~hc:fr1GA~. ·;·". · :: · · " · · · ' ,. '·' · · · · ::: .·: ·; ' ! ·. ' 

. . ."'.rh(dcrm sale h;t~ a wcll«Iofl1}0<i°mea1~in.g. '.It i·~ 
' the transfer of pl'operty from one pi:i1:son 'to an()th'0r . 

for 'a consideration of value". ·(Arnold v. Norih 
·.Am(lrica:n . Chenri.Ni{ Co., 2;{2 .:i\fass. 196, , 122 .N.· ,F,, : 
283, 28-t) 

• • : ~ : f • : : ' .- • • '. • • • • •• • ~ • : i: ~ .· . 'L : I 

It therefore follo.ws. thn t the sales , ir1 question. were. 
made ~vholly; ~ithi:n '. .f.l~~ 1..~tfi,tc .of, j~:ichigan. The prqr-: 
crt.y. was tran-$f erred by defendants to other persons in. 
!IJ:i~higau'., , '1'1;~ .. petitiou co~1tim!cs. ~ : .. . , :· .': ·'''; " ·. :;·,: 

· " aud ·they thern·uvon sh-i1J said flooring in i.nterstate.: 
: " trade and commerce from this . d/.stri~~ into . ~.tl~~t; : 
. states, to "t.he wholesale .. and retail lumber dealers 

. who have contrncted for its 'purch~so. '.'. jTr; 2:-~·)' 
;: ~·;,· ~, I' ! ; , · · : ~: .: ' ' ~ .I '· •.· ~ '':•':· : • :·~("I;:' . :~ '• '• . ~i~ t !;:; ·• ' ' 

:The· phrase; '.'in: iuterstnte tra<le .. and ,commerce," : as: 
used abov~ is. t.autological, if it have any meAning at '. an~ .. 
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· . Obv~busly, tl1e. pfoader.'s idea is adequately cxprcssc.d 
by t.hel words-" and they thereupon ship saitl flooring 
• • . r from th.is district into other states" . • • •. 
A per~on may properly be said to . be · engaged in inter
state trade and commerce; it is correct to 'say that com- . 
moditif,s are ·subjects of · interstate trade . and commerce, 
or. tha~ they are shipped from one state into other states. 
But tol say·that goods are SHIPPED "IN i.nterstate 
'l'RAD~J and 00111\fl~HCI;~" is to utter nonsense. The 
verb " Ito ship" originally meant to put or take. on board 
a! ~hiv I or vessel. ; n uow :means to deliver- t0 ·a c01nmon 
can-ie1I for transp<)rtation; ""h~ther by lal.1d o:r water or· 
both, , !And the delivery to the carrier must of ilecessity 
take· · place.· · either •; within · or '. 'fithonf . a··· state:; It 
shoul~ also be remembered that the ·petitioner· h~d .just 
previohsly alleged .sales within the State of· Michigan. 
1\"~<l,· '.~~i;nt · ·th~ . petitioner.: ol>~iously inte1;d~ , to allcg~ 
w~$ 'iiJe. f~~t. e~presse<l.,l>y th~ ~s.s~~·.tio~ that. th.e floori.ng : 
was· til1~reu,pon ·~hi.p1~rnci from the .. \v~st.dn~ . District of 
1\Iiehigan into oth(~r States. Furthermore, the assertion 
that tlkdefen<lants after niaki11.g SA.L1Df? .. of flooring ii~ 
ll!ichiJan t.herenpou shipped ·said . i1~orh1g in. interstate 
trade' 'prn1 ·commerce if'~ if not nir.imi°ngless, n ,cond1isio11. 

. i. ' . ·: ... 

It is ohvious that no interstate sn.Ies are alleged. 
Suppose ·ihaf \vh~lesale and retail h1mber <fo~Iers: from 
Philadelphia; Bosto1i, New York a~d' ~)tl~er Cities are at 
the offices of the· defenda~1ts in th~ . ,v~ster11.Districtof 
Michigan; t11at tlw defonda.ntS then a1i<l the1:e make cer· 
tain ·sales · of flooring to said dealers«· 'Such .. 'i1'itrastate 
trah~uctio1~s . .\:i.·~uhl 'not· l~e cciri"\;ertccl irito in~terstnte'.:~.om· 
m~1~~?, ··! )Jy.: .. tii'b-_: n~~.i~1~ ;' pf.:. ~h? . --d~.~C,~~~~t.~'. ll,·l~: ~.~1e!.~after 
"shipping" Uic flooring ill to other states. The property 
would have . been: tran.sf erred· within ·the State· ot Michi· 
ga:n; :iLwould· leave the 'state a.s · .. thc~: property · of .. the 
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lYll;YCf, n.rnl in "s]iippi_ng" ~aid ·propcrty- tho1. is, <le1i,~
cring it to the common carrier for transportatio1i,- tho 
defendant~ '\vould be eiigagcd in a purely intrastate trans
action. A ~ale or a contract to sell may be of a purely 
intrastate character so .far as the seller is concerned and 
of an interstate chuacter-or at least it may ultimately 
become· such-so far as the buyer is concerned. · 

' . 

Under certain circumstances the result would riot be . \ . . . . 
different even if the buyers had entered into cor1tracts of 
purchase with the defendants . withi;n the state , of· _Michi
gan. ·And it must be remembered that the petitioner . has 
not.particularized .here. F{>r instanco~ if the contracts of 
purchasa provided for delivery f . . o. b; cars' within the 
Wes~~~n ·Dis_trict of Michigan~ th.e traris~ctlons. w(n~ld be 
of a purely intrastate character, so far as the defendants 
are concerned. · -'·wm it l)e a~~Slrmed that the transactions 
~?ov_~, r~~nt.ioned were otherwise, when the pe~itioner 
has ·n9t allegecl that they \vere1 · . . '. ·:. _-_ -.· .· 

'• •' • • • • I • 1. ' • 

.. Fo1· instance,· in ' ·, 
" ' . . . ,.' ; 

A<l<lyston Pipe & St eel Co. v. United .Sta.trs, l7fJ 
u. s. 211, 247, . . . . . 

the Comt ·said: 

'~In regard to .~uch of these · clef enda~i.ts as 'might .. 
reside .and carry on business in the same State where 
f.he pive pro·vided for in any parfic1ular co?itra-ct was:. 
f<> be deliwred, the sale, · transportation. anll ~ deliv-: 

· efy of the pipe by them, .'under that .contra.(;t would ' 
· be a transact·ion wholly 'within the State, and the stat~ . 

ute would not .be applicable to the11rt in that : case.,, 
They 'might m .. ake any com.binaJion t.1iey ·chose with 

._! /:efere1~ce : t~. Jlw .· proposed co11~ract, . altho~tgh ·i it 

. _shoul(l ha.ppe11- that some 1wn.i'eslfle·11 t ·ot the ·Statc . 
· ei·entually ·obtained ·if . .... , · •:•.;' · ··-: :',; ·· 1 • :· • · · ·:: • • ; - ,,, 

. . TJ~e f~t that · the J?':oposal ·~alled io~· ·t1i·~ del~;e~y ~ 
' 01 pipe in the. same State ~her-e some· of the def end. 

i. ·' : ';I , . ! .• '. \' • , . ' ' • ' • . ~ ... \. ,..:-j ·:1.·.·.;;t ,, .~!; f''·t·::\ ~ ;' '.'\~, , .. : .... \' \ ,", \ .... ,, 
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• hnts ~·esided and carried on their :business woul.d be 
. , . ~ufficient~ sofar as the act of Congress is.concerned, 

to p_ennit those def enda.nts ~o conibine as they ·might 
f,hoo:'(f',. ·in r('.ga1:rl. to f he vropo.~rd r:o11tra(t f 01' the 
(,leliv.cry of the· pipe,· and· that· right 1{1ou.lfl. not be 

. affected by the f'act tJuit the' contract might be sub-
: . ~eq·u.ently a.warfl,ed.. tp souieone_ ou,tside the State as 

~he lowest .bidder. In brief, their right to combine i11 

~-egard to a v"roposal for vipe ddire.1·able in the.fr 
pwn, 8tat:e. could not be reached by f he Fedcr.ai 
po.wer_ deri_ved f roni tl~e co-111..m.erce clause in the Gou-

. stituti01i. ' · ' · · · , : · · · · · · · · · ' · · · ' · • 

· >I ; 'ro t11e· extent tii~t the p1;esent' decree includes in 
··'~ts· scope the eujoining of <fofonclants thus situated 

.. from combiningin regard to contrncts .. for-selling 
.. : , pipejn their own State, it is modified, and limited to 
. 'that portioii of the combination. 01' agreement which 
· '. is interstate hi its character. ; .As tlms modified, the 
· · µecree is . . , . . : , 

=· : ; : • i\FFIRI\>fED. '.' . . i: 

' r:r~<~ • · petitioirnr first · alleg<'s · tli~tt sales· \~'ere . made 
hy the defendants in the \Vester11 District' of :Micl1igan, 
but fails to alfogc to whom the sales w~re mn(lo.. It is 
theni alleged that the defendnuts deliv<H'O(l the fiooring 
to c~>1!nno11 carriers fo1; trnm~portntiou into other states 
to u:ie wholosalo mid retail dcnleh; who h;ul ;<:011traded 
for jlts purclins<>, hut tho petiUonor does not allege eitlior 
that said dcaler8 had contracted wi.lh the defe11{lants for 
the .'purchase· of said flooring,' or tha~ the sa_les' thereto· 
fore alleged were made by the defendants to sai.d ~ealers. 
Jrol' all that appears in the. petition, fhere may have in· 
tervcned several intcrmcdiat:e sales aud confracts of pur
chase l~et.weell tho' original sales mid the 'deli'rcry hy tlle 
tlef<~11dant8 to the c(>mmon carr~ei~s< ·: · .. ' ~. ,· · .·.. · ·, : 

:.. Tlic 'fon~gc)i11g ccn1si<lc~·ations·. arc. imp.orh~nt, .iiot· only 
he(~i111sc '()f the allogatioiis ·mialyzod oi1 pag<l.,s s~rn, supra, 
hnt hoc::no:m of the following allc,gat.ions .. · . · : 

I\• t • < 1• ~ \ •• • : • • '·. \ ', ' • ·~ ' ' ... 
1~ • ~ •• • •• •• ·, • ~" • • \ • • :. •• : ' : ':. \ : ~ • ~ '; ·~: ~. 

';, .1 »._ ~~ S<iid 'sales and· shipnients [that-.is,-U;,e ;,ones we 
have just been considet+ng] are made pursuant to 
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. · and in conformity with·ihc restdciive practices and 

. agreements wbieh flTO Jwreinafter described."·· (Tr . 
.. 3, fol: 4.) " 

: . 

It will be observed that here the petitioner · diff erenti-
atcs between the .<>afo~'? and the sldpments hut s~1ys noth-
ing'. of_contracts of P?'rchaSe. · · " : " ... 

. . The f or.egoing' allegation is the only, o~e· in 'th.e entire 
petition tl~ut atte~pts to ~onnect tho alleged . restrictive 
practices emit agreements, which \x;re · liave : ana1yzed on 
pages 8-rn, s1tpra, with nny sales of rn.apfo, beech or 
birch fioo rin,q. . . '. . 
''• •• : •' I .. 

· And hr view of the fact tha.t "said sales" were m·ade 
by the defendants at their offices "in this disti:fot", and 
it is not alleged to whom. or h9w or upon.what tcr~n~ t~1ey 
were made, it follows that. t.he i1etitioirnr has ·i1qt pleaded 
faets 'whiclf sh<>w t]uit sai<1 :''restrictive practices nnd 
ngn·~>nw nt~ ", uriplk< l I() ·inf (~ rs! a_te trndH or ·commcrec. 

1'he ·,·,said. khiiHncmts'' followed tl~.~- intn~sta/e ~ales ; 
the floori11g left the"\Vestern District· of Michignn as tho 
·prt)pei'ty ·c,f the bnyei·s. -. = · , · ... · · · · ' ". · ': 

. . ~ . . ; . : . ; . . i l. 

nic <fofcnd1mts "..:;hinwd" the flooriug into i ~thcr 
Stat~s, bu.~ .. tlie nllegc<l r_estdct:iv:e . practices and agree
ments ha~ alr~a;4Y !·~pera.te;z ·W~~m the i ·1!h :asfaf f,. sulys·-. .. 

:: : · ~ ;;; . • ) , ; • . • . '. ' : , • • : l I .' !° ' ' 
.; ' . ( 4) · J:'UEIGHT: RATE DOOKS. , ,. . 

' : ~ • : • • • ;. 
1 

~ , • ' • • : • , • • , • • • • • ; • • • • • • , • i . . . : • : · 1 · • c 

.. . . '"hr connection ·with• the aforesa.i<l determinations 
', ',(lf minl.mum prices ·or of so-called ·average' costs, the 

= · Acfenaaut ·association 11a·s'· (fol. 11r from' time to 
time prepar ed and distr ibuted to the defendant . cor
p~rations so-cu11e<l :freight' books:• 'Said. books '.co~

. . ·· tam tables of t.hp freight .rates £.rom Qad1ll~c, .M1ch1-
.. _. : ,gan, to many cities.· and .towns, ;in all of; the .States of 

.': i f' the . U-pited . Statei;. i >· ~hey ,_~lso . cont~in a.ri :· av.~ragc 
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· . ~ost eliart sl1owjng thc~ average costs .f. o. b. cars of 
_.. ; , ~11 c vriiwipal Hems of maple flooring :in. the three 

qstnhlishefl grnclcs ; 01.lwr kin<ls of maple, beech aml 
l~irch floori11g hy ndditi011s to or snhtrnctions from 

. · . $,aid : average cos t chart; statements of the ox.tra 
qha.:rges for special grades, for special sizes and for 
~pecial lengths; statements of the terms of sale and 
qf the rules for allowing cash discounts; and deliv-
0,red cost charts showing the average so-called cost 
qf any item of flooring, including the freight · from 

· · . · Qadillac, ·Michigan, when delivered at any destina-
t~on,." .(Tr .. 6,fol.,10-11.) . · , .. :" 

. Ti1it is what the clef enda1it association and ifs vre(lc
cessoh> are alleged t o have done. Certaiiily,· in the ·ab· 
se.nccl of some agreeme~1t <;>r action on the part of 9~·liers, 
no vi~la.tion of . the law. is cl~argcd:. , : 

. , ! . .· . . • 

'.· Thi petitioner contiilue·s: · · · · ·. · · · · · · ·;. · · 
~ : i • . .. i 1• ' : • • ; • l • : . : : ( . . • : : . ' . ! . . . ~ . . . . : . . ; . : ~ . ; . . : . . . 

. I ''.By mcnns of. said freight rate hooks, the defend-
~uts from 1913 coritinuously ·until the present dato 
·liave been enabled to determine tlrn delivered 'mini
tf,ium price ' f'or any item of maple, beech or bir~li 

· f\ooring at nny des tination in tho Unite<l States, in 
a!ccordancc with the aforesaid Minimum Price Plans, 
qr the so-called 'aYcrngc cost' th~reof in accorda11ce 
~·ith the 1922 Articles of Assoeiation." ('l'r. 6; fol. 
lll.) : ... <. ••• • • ••• '.. • • : : •• ; • : •• .; ; 

The defonda~ts have ~ls~ be(~n : able: to c~roinit murder 
or freason, but ability tO ·do ·is "n·ot equi~alcn~t to· doing. 

"The defendants agreed to aclopt and hav~ con· 
certedly adopted Cadillac, 1\fiehigan, as an arlntrary 

~; •. , f1:eight. ba,sillg pp int from , ~v hich .. tliey . compute a.nd 
.,.' ; charge fre~ght; regardless . of ihc· i1oiut , from . wb1cl1 

.. ·,· : eayh may actually_ ship flooring.'.' (Tr .. 6, foL 11.) 
' ' , .... ~ • • • • • ' • , • : • • • • • ) • • > • , 

' .' • I ~ : ' ' : ~ • '! • ,·; , , ' • , :' .' ! ~ : ! ; I • • ' ~ ' • ' , ' , ' • ' • • , ' , ' ~ , •' ' ! • , , ~I : ' • < , • ' 

.,:. Ihe. pc.tib01.~c ;r then confa~m~~ : !· -.':::-. .. · . ,.., ;:,_ ,. :: 

_- i · ~ ·· ;i. '- 'Tliey. also agreed to '1Hlop.t, ·a11d have' concertedly 
,,, ·.· adoi)t<~d and used,: and they stiU-contim1.c .t~ nse, t~e 
·:: ;: ' minimum prices 'or ·so~called average costs: stated m 
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said Preight.Ifatc B ooks, ns Uie basi~ of their ind-i
vidital selUng prices, and hy eoncertedly maintain

; ,ing the ~ame nnd also ~he _unif ormchargcs and pr~c
ticcs hcrotoforc descnhod, they hnvo ·always marn

. taincd, n.nd. Hwy still maintain, ~ 11racli~a? wiif orni-
ity· between thernselves of net delivered prices." (Tr. 

, . 6-7;. .fol, 11-12.)- : ( .• I 

What has been said above on pages 8-16 is applicable 
in all respects to the allegations last quoted. · · 

Even if it be assumed that the petition states ri. cause 
of action; what tho petitioner. complains of- the essence 
of i.ts plaint~is that the ·def end ants have 1n"aintained 
among the·m~elves a practi_cal 'itnif o·nnity ·of net f. o. b. 
1nill prices and n.et deliverei prices. . · •. . . . 

The means a.r e. merely i~1cide.ntal-t.he tm·if 01'.mity of 
price is tJic evil which the petitioner seeks to eliminate. 
And if the nlleged uniformity (1oes not exist, then, of 
con_rse, f!1e petitioner must. fail, so fa.r ns the foregohlg 
portions of .the petition arc c(nwor-ru·~l. · · · 

.. _. 

;-,'· . : : :·· .. " 5. EXCHANGE OF STATISTICS. : . .. -.·'·. ; ·· 

P~tition e1· . nlioges lh;\t iu nceonian~c with .the Artidos 
of Assoeial ion of January 1, ·.19,~,'2, the <.fofendaut corpo
rations .made. cc.rtah1 wcekl)r, monthly And quarterly re· 
port.s to Geo~ge \V. Keehn; die defenda~~t .Assqciation's 
Secretary;- ~vho compiled t l.1e· sum.e and · then tliStributed 
th.e informa'tion ·to m'cmbcrs . . ·err. 7-~.) : . . 

I l I ' , ' ' ~ ' • I 

. }:lit, S~l?nld : ~C . o·~lSCl'.VC~d ·, 1)i1~t .tlie _ ·};et,itiou~r does. not 
a egc· . . , . . . . . . . . 
. • . · .'.; "." · ;' · ' ' :· '"" ·; :. <··' ; ·,.;:·~ ~ , :·.; . ··.·_· 

:; ·i: (a) . -.That tiie :data ·sent.out from the Secretary's 
.... :: ~~o-.. arc , nc.compnnicd by any- analysis', hiterpreta

' hon ·or comment. ' EaCJ{ nicmbcr must make Ms own 
'·;. dc<1uetfo1is from tho snid stntistics. ; ,· ! ; : .- .. 

• . ' ' . . ' ', : ~ l ' ' · ? { ' • ' : • ' I \ · ' · · · . ' ' , • ' ' • • • • I '. ' ~ ' · ' 

(b) .-That any .forecast'~ .Qr future-mal·ket".condi-
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. · fio118 ·are mtulo hy nn t•xpert 8t.u.tisticiun. or.' any cme 
:·1' 1: 'else. · , : ~ · : . · · · · · 

.• , •.•. • i (c) :'.i'°hat any r ecoinui.cn<lnti01l.s as to 1irodnction, 
.. $r prices ar·e made hy any· one". ·Each inember is 

.. .. ·free to manage his own business in llis own way:. 
I ( d) That any member is in any \vay \vhatsoever 
teshicted as to when, where or to whom or at what 

· ~ ·' ·: price he ·may sell his . flooring , or as to the· quantity 
~e may manufacture . .. · ; . 

Ji}~~n the petitioner. does allego : . 
. · I. "The ·ar orcsa.id m onthly , statistical r c:ports . are 

.. . . '. publisped in certain trade papcn1; but at such times 
~hut the def end au ts have tho hi.formation co11tained 

.. . t,herein considerably earlier than does the . general 
public. 'rhe distribution of the ·detailed information 
4s to sales and prices is strictly confined to the de· 

' ·.f,;endaut. corpor ations.'·' · (Tr.; 9, fol. · l.G.) · . · .. : 
. .. · .. :; .. . ,. 

i " · 
. : ! r.:; .. (6) ~ ASSOC:IATION MEETINGS . . : 

. I "Pdoi· to 1!122, d~fliuclanr (foorgo n. Keeh1i, as 
~ecretary of ·the ilefeHdnnt··nssociatio11, generally 
H:ansmitte<l tho afotesaid statisticnl reports of the 
Jpcn competition plan to t.he def m1daut corporations 
a.iceompanied with his commc11ts interpreting the 

.: same, and with statem<~llbi and eomments regarding 
.,, j d:ieueral.conJitioHs .~n .. f ~e ._judu~try .. · l Sinct: 192lf. tbe 

defendants have suhshtuted for ~aid written com
:' l ):rfo'nts and sfatemerits the system bf holding frequent 

"' ·: .. meetings, and they now . assemble· monthly at asso
i , .. : : : eiatiOn meetings ancl discuss the vrices and the ·sup· 

plies of rough flooriug lumber, .t.he eosts· of .. n~anu
factnring and selling floorfog; t.lic conditiOus of sup· 

, . . ply. and (fo.t. 17) demnn<l :iu .tho. flooring iu<lysh-;v, 
· · · and t.nide coriditious' Unff the· flooring situa.ti.011. m 

general, and especially as re.fleeted by the statistical 
· "" reports of the defendant association . . '.In short, they 

~·:: ;·,. ; ?;xch~p1g~' Willi .each; op1e~· '. :~t. s,~i(l . i~o·ct~pgs, ': a:11 the 
w::• • rnf?rma~1onwluc11; qrny have, and all, q1e cptpe.n~uces 
· \vlueb tJiey have :lrn.:<.1 .in .. their .. scvcral ;busrnQsscs, 

which cn.u be 'of general inforesft()' them 'cis .irianufac· 
·if u, turers .of. maple,: booch1 'Or· bhch. flooring. \.: ! 1 
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"For. use ht the aforc::;ai<l monthly. meetings de-
.. fcuda.nt Goorgo H.. Keehn secures from tho c1efond

ant corporatio11s, on blank forms distr~l)uted by him, 
informatio11 as to cmlcrs, production, and shipments 
for the pcJrlion of eadi month prccecling its mouthly 
meeting. TheBe data are compiled and arc difmnsse<l. 
at said meetings, an<l the defendants forecast there
from the probable amol1nts of orders,· of shipments, 
and of production for the entire· month, and -then 

. compare the same with similar data for preceding 
months .. The Committee on Cost Surveys of the de-

· .. · fondant ai;sociation also frequently reports· a t said 
·. meetings respecting' the ·. supplies of ·rough flooring 
-lumber and gin.'s its opinion as to the actual market 
value of such lumber'ai1cl as to the average cost of 
manufacturing and marketing flooring." ' (Tr~: 9.) 

' ' • • ' , i • ; • I • , 

·· . T4e petitioner does not allege that at · snch .meet-
· 1ngs: : · · .. · · · ; : , · ·: · 

1; ' . Th~re w~~ any .agree~en.t" bt. nn~erst~riding, 
express or· implied, as to prod1l.ction or · prices . . 

; . . • . . . · ...... l J i: .· : 

. 2. ·That: ·tlio ['iif1ffc .· prices .of flooring . were · even 
discussed; ' '· · · . . · , ,. = : . · . . : : ! : l '. . : · .. 

• ~ ~ : • .: : :• I • : I t ! • 

7. UNIFORM TRADE-MARX AND GRADING RULES. 

"1'he <lef'end~n·t asso~iation iias adopted a trade
:: mark,: which is. used by, the defendant . corporations 

.. · ~n?~~ and in accorda1,lcc "fith (fol. . ).8) ._the. ~er~~ _of 
: umform. tra<le-mark license ·agreements which have 
been entc1~ed.into between each oft.hem and sai<l· as
sociation;! Said agreements grant each -of :saicl de
fendant corporations the right to use the uni.form 
association trade-mark, followed by the index num
ber .of the individual ·corporation, so long as each 

.. cont111ues a member in good standing of the defend
. · ~nt . a_ssociation, : and· provide: that: each · member. so 
·:' ·!rccns<Hlshall maintain.the standard gi;·ndes .of floor

mg established l)y the <lefernln.nf n.ss<?ci~t.ion · . .'arnl 
shall be subject to inspection by t.lie ilss·ocin.t.iou in
spectors for the purpose of seeing thnt sai<l stand
ard grades are properly maintained. St.~u~<lard 
grades and also detailed grading rules have been 
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:\doptcd im<l copyright::1.by th~ dcfcudaut associa
,hon; and.they are llO'IV hcwg umformly and conccrt-

· 1ol1ly maintained ,by t.he dcfcnchmts." ·Crr.10.) 

8. ASSOCIATION. ADVERTISING. 

1 · "The <lcfendaut association . has for a mnnber of 
• ·!years conducted, and is still conducting, an extensive 
. !advertising campaign for · the purpose of promoting 
. ~he use . of maple, beech and birch . flooring and of 

!emphasizing that purchasers should secure flooring 
.!bearing the aforesaid association trade-mark. , Said 
,!advertisements carry the .name of the defendant as-

. !sociation alone, and not the names .of its members, 
i land they st;;:te that flooring bearing the . association 
~ra<le-mark is standa1·d1zed aud guaranteed by the 
µefendant association~ Jviany of said advertisements 
~ontain price propaganda urging (fol. 19) purchases 
pf flooring .at the t ime .of .the publication of sa.id ad
!vertisements· on the ground of the price being fully 
!adjusted to ·theri existing conditions. ·Inquiries re-

. beived · iri answer to · said advertisements arc bul
~ctined by the defendant association to:the defendant 
~orporations." (Tr. 10.) 
j 

: . /' . ~ . . .. ·: . . . . . " . ' ; 

ALLEGED RESULTS. 

•~ ·· 'l'i~e·p~t~.t~~rnfr thci1:(~~sci:ls iJio c<> .. n<.:t·:,;,~io~1. •ti:1rit M5 a re· 
· ~i"uit lof. tlie 'Il.latle.h~ '~~11d ·thh1gs .· coriipl~thio~ · «>t;: fotei·statc 
t~·~de' • a·ncl co~crce ·iii maple, l>~ecl~ : ~~ri~l : bii:ci1' ·~ooriug 
h'as'been'. uui·easoirn.bly rcstrnincd.-. -(Tr. 10-11.): .·· · 

:".: .. !·:i: ·:~: · ·~ > ,· : ·•::," ' 
!,. . . : r .. : ' • ~ . 

· •·.· · ·,. · PRAYER..: .. ::· : . ; 

·. ···· Petitio~er. p~ays that: tl1e a~~o~iati~n)>'<~ diss~IV~d, and 
; tlfnt ilie other (Iefen<lants ; he :perpetnnlly· enjoined, otc . 
. ('Tr. 11~12.) ... ·.'. : . ,, .. ;· .·. , ' ·: "-::· : . · .... ·. ·" 

.. ,. : . ·:~ ... ~ :: ;·. . . ... ;: .... ~ .:-: . : ·:·.: 
,' . :_. 

. ~ . :·· •• ; ••• c • '! ·· .. . ,. t',•!:: . .. ; : . ;. .. : · : .. 
• ~ • ; ... : : • ! : • <. 

• : • • • • : I ; • ~ • : • • • • ~ •' ·:·: . ·! 
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DEFENDANTS' ANSWER . 
.. 
Q,ving to petit.ioncr's invcfora.tc intermiugling of con-

clusions, facts, cpitliets and misstatements in tho peti
tion, 'the first portion. of the defendants' answer consists 
largely of specific denials. (Tr. 26-35.) 'l'hroe sep.arato 
defenses aro then pleaded. (Tr. 35-45, 45, 45-46.) · · · 

·No question as to .the sufficiency of the· said answer or 
any part thereof is involved; und inasmuch : as all· the 
facts must be examined at length, no further-statemeut 
with respect to cfofen<lants' answer will be made at this 
time. . ~ . , , .. ! ·. . : . : : . · · . . . 

THE DECREE. 

The District · Court held that there was a combination 
in restraint · of interstate trade and commerce; · ordered 
the defendants to dissolve the defendant associ'atiori, arid 
restrain~d the defendants from thereafter doing any of 
the things clia.rged in the · 1)otition~ · ('fr: 60-61.. ) 

ERRORS RELIED. ON. 
. ..... f •• 

'l'he assignment 9f errors · filed in the District Court 
contained twenty-five specifications of error. (Vol. I, 
pp. 64-68. ) .: All these. specifications may l)e . si1mmarized 

.<~s follows: 
: : ~ 

1.:. ·,rim. petitiOn is' not 8{1i)p~rtcd by the pl~pof . . ; : . .. 
. . . l ' ,' ; . ! ' . • ) • . . . :· . ' ' . : ! . ' : . . : . . ~ ' . ~ ' 

2.> Tho decree ehtrired is contra1:y: to lri.1~. i 1"· ;'.; ; · ,, 

. ; ~( ~~iw «iecre~. i ~: ~:0~1frt\·;.;. t~ tl~~ ',~cigl:t!. ~:f.' · t.i1~ ; ~·~L 
denc.c. . ·: · .. .. · · 

• ~ • ' ' I • : • • 
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G. IEveu i..r <'.edain prndict!::l of the defom1ants we.rn 
olljecf:ionalJ1c Uic~ . rcstrni11i11.g of ;neh pract.iees 1vou1U 
ampl~ protcet' the pnb1i<'·· · · .> • · • 

l· . 

, Fu~. n. ddailc<l 81at.cmcut uf. Uie vrupo::-;i.tiuu~ of fad 
.a:u<l l~w r~l~cd on; please. ~co JJri(~f of · Argumc11t; pp. 
""9 96 1 

• t . I -, ,l 1,n i·a. ,. 

'we\believe that· much time and space wilrbe saved if 
\ve set forth here cerfain technicnl ·aatn whfoh aro neces
sary 1Jo mr m1<1crsta11ding of frmch of the other evidence 
rippea~·ing ·in the'; record. ·. · Tlicre . are· tilso certain filCts 
pcrtai~ring to the industry as a w110le which are essential 
to an Jappreciation of ma.ny pli~ses of this case. These 
f1+nda~nental facts constitu te· the · environment in, which 
tlu: d4fendan.t A.ssociat.ion functions, mul by w.hich it i.~ 
liniitek an.ll cin:iunscribed. "With this fa.cbrnl backgronnd 
,thq :9~~·11~·.t will t'e;dily: m~tlerstauu tJ1e argument. ·upon 
partic~tlar ~~ontrovcrfpil point::< . .• 'l'hc :irg·umcnt will nl~o 
move ~UQl'C . rapidly, if fhe:;e . fundamenfalfacl s nre :liCt 

forth Jic1:0 rn thcr than u uriug H10 discussion of particu
lar prbpositions of fact and law. 

! . >~ . ~· ' ~ f. ~· . ~ '. .. : .. , : • ~: • ~ 

: l .: :· ·: . : : · SOME ESSENTIAL FACTS: . 
. . .. .... , :. . 

·, / ': .. \ :· · . .. " ' . . . . . . . . : . . . 

.; ··::· ~·· · .:.:· · · ·.D..ISTRI~U;t'I?,~, -0~ THE ,T~REE _ 'YO?DS. _ :, ? ·; · '.·: 

'l'lw uwplc ii:; i1Hlig'e1wu ~ to t.ho North 'rcmperllt~· icHio, 
awl is fournl most almrnlauUy in . Chinn,, .Jnpan,.1 United 
States ii~1<l C~na.<lil. • J{ock/ or . snga~·mapl·~ . (~f '-wi1icli .the 
best flooring, is .mado} ''is especially charaderiStic · of 
rich woods from 1'.Iaine to Michigan and sont1nvard in, the 
monnt:ihl~ to Goili·gir~." · 'file pi·incipitl lmhiL'l.ts .. of hccch 
and birch nro North America, ]1nrope and Nol-t.lici·n 
Asia, the latter wood .being fo,md even.within the· Arctic 

•• ' ' • : • •' ' ' ' ' 'I ' ' ' • ' •' '' • ' ' / ' l ' ;, 
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Circle, whereas, the f ornwr afoo grows almu<lantly in 
Chile and Pa tngonin. (An t.hori ties cit.cd in· footnote.) r; 

. . . 

Accordi11g to a report o.n Senate Hcsolniion Bll hy lhe 
Porest ·Dep11rlme11t., Unitod Stntei; Depn:i'tmmit of ·Agri
culture, is·sned by Ute Government Printing Offi(~e in.1920, 
the stand of maple, lJeech a.nd birch timber in the United 
States then amo1mted to 90,784,000,000 feet, distdbuted 
as stated in the m·argin.6 The total cut for the years 
1920-1922, inclusive, is co1iserva.tively estimated at 5ro of 
stand in'1920; or 4,784,000,000 feet, leaving .. the «~stimnted 
st.and in 1923 at ·86,000,000,000 feet . . :·(Vol.'.II; pp. 773-
779.) . 

'Fo~~ils (1f"all three . woods are . fouud hi. l\!iocene strata. Maple, 
beeeh and birch trees, therefore, flourished long before l\:fan's prehuman 
aneestors had abandoned their nrb-0rcnl habits, nnd preceded tbe ap
pearunc~ of the Tool-maker nud Drcnmi?r l>y nt least some 500,000 
senr::;. · 'J'h(!y · i1rn~lc their nppNtrnne(! · in · the : :i~ts with t lie Hnnic 
tahMll, '"likh w<>rc of · i.~:e<;b ·1.Jo11rds. Jfo;d1. ·bt'<·on1c an ~mblcm <•t 
nullwrlty in tha fasccs carried l•Y tho lidurN in 11ncknt l{l)mc, and 
a invnus of <lls<:i1iliue . iu the lrnrnls of countless: imn;llll:l. 1rnd . sdiool
lll!tlll ~ri;. . The . ~nuplc . has long . <:harmcu .. uuur . liy .' its . bt~auty 
and. nourbhcd him Wilh ]ts 'i;np . ... in fact, ~. IOll>.;' . liuc. of ;clcnt.i!:'tS, 
historfai1s, ~ssay1sts; , itoveu::its and voets have .. ·. praised· these. , three 
trees . for thck . niatchles5 beauty and ·multlfom' utility. Man· is· :ili

debte<l to them not only for warmth, shelter, domestic utensils, means 
of transport and sus~e.nnnce, but because they· luwe st.irred .his ; emo-
tions 111!tl Pri!scrvcl his !<leas. . · . . · · · · · 
. ' .. .' The' Outline ' of instoi·y, Yoi. r; · 1~. t>l. " · ·. · · ; i ... ; ·: ; ; 

The Ou ti ine 'ttf Science, ·y vl: I., pp, 1(;..&,: 10·1,' 1 !)T. ·; .> ' i' 1 · ; ' ; :. 

··;: . a'.r;ncy~.lo1m.eU~~ s Britauui <.l:t , llll~ f~ ?t"">S ... : ·· . ~ : .··: · : =; ;; ~ 'f: r 

17 Bm:~:cfopacdia Britan11ic11, J,l . . 6G4. ' .. < 1 . .. ; ' ~ [ ~ 
13 'fbc Amcrl(:11 na'. · · · · ·· ' : ·' · ' · · 

: ·3 1 , . ' I • . i I . ~ • ' . 1' ·. . f . ; i 
·llJe Aineri<.'1\tHI..; · ·• · ·· ,: • ·~ 1 J·~ 1 ; , ;· ••. '' : .. ,· " ., . , ,, ' 

;: . : ' ~ : ' : . 1 } ! • / 

New F:ni:l:ind .. •..•.• _ .....• ... .•. ~ ...• 8. H3.000,0fl0 
. Midrllo '.Atlll ntic Stat!'.':) ..• . , ..•••..••..•• lli,~'!)7,(KH.1JHl<,J . , 
· Lnke kt" t · · ' · · · .. ·: · :.· ; ,. · ' .;,., o;." (l(l·o· '"''>. " ' 

. ... n .~R .. , ........................... ,, ,.,\>• ' ,,, ,\J\1' . 

Central St •. • · · · · · · · ' · ' •>tl -o"' ooo· 01"" ; ' ·. ·' · •, fl\.E~S. • •'• • • • •"• • •• .·. • • •. • • ... • ,., t~I '1t , \IV '' ' .. 

' ~ · South A tiautic . .. : t .. .. .. . . .. . : ...... t . .... '. • • • 4!U22,0UO,()O()_ ~· : : ·: , · : 
Low(!r Alississlrn)i .... . .•.•.........•. ·. . 4,o.u;ooo,ooo · 

(Vol, II, 773; Dcfts'. l~x. DD, Vol. 4, p. 838.) 
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PER~ENTAGE . OF .: MAPLE, BEECH AND BIB.CH TIMBER 
O!wNED '.BY ME~!:BERS OF DEFENDANT ASSOCIATION. ; 

I T!i~eJl. if . the 203,G22,00D feet owned liy t.he. vViscousin 
Lan~l & Lumber Co. · he included upon t.ho theory tliat 
sai~ company is a member of tho defendant Association, 
.the lioldhigs of. the different members of said Association 
wou~d aggregate only 1,476,086,000 fe~~t of maple, beech 
andf birch timber, .or 1.72%, of the :total .stm'id for 1923. 
· (Vo~;IJ, pp>773-779; Defts'. :mx .. ·DD, DD-1,:Yol.IV,pp. 
838,l 839.) ' ·. The l10ldings of said members arc 125,000,000 
feet! in tlrn J\Iiddle Atlantic States, or 0.78% of the stand 
in sh ch area, and 1,351,086,000 feet in the Lake States, · 
· ~r t494%· ~f the ·stand in said last~uamed group. : (Id.) 

: .J ;..-BBR OF PRODUCERS O; ROUGH M.u>LE LlJJl[BER IN 
.. ~ · :.. . THE UNITED S'I-'.ATES. . , .. 

Jn the ·in~1;gh~ is set forth the ~'ii1ml~cr, (togctl~er with 
the distribution . by ' st.ates)·, · ~r: sawmiil op~rators pro· 
ducing rough maple lu.1nber· during · the years ' 1912 to 

• .: •• ', • .- " 0 ~ ' ) I • " ' •;. • ' • •' • • • : 

•' . f 
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1920, inclusi\:e.7 'The petitiuncr 's evidence on this phase 
of the controversy agrees with and supplements . the evi
dence introduced by the <lcfcn<lants.8 . 

NU.MB:ER, MANUFACTURING ·CAPACITY, PRODUCTION: .AND 
DISTRIBUTION . -OF NONMEMl3E·R MANUFACTURERS . OF 

MAPLE, BEECH OR l3IRCH FL'OORING. 

Various lists of non1nember mi.timfacturers of mapld, 
beech or. birch ffoorfrig were compiled by both the . peti~ 
tioner and tl1.e defendants. (Defts ;. Gordon ICx. i: .Vol. 
pp. 893-895, Vol. J, PP· 626-7; Def ts '. Ex. CC~4~· Voi. IV, 
fol. p.: 5433; Vol. I, p. 778 ·; Gov. Ex. 68, Vol. IV, fol: pp. 

1912 1913 1914 1915 : 1916 1917 ·1913 '1919 '· l920 
Cnited States 8092 5000 5000 4204 4131 3944 3659 4.583 4131 
New York'. ' ~ 1071 · 1112 : .. . 861 . ' 8·i6 ·186 699 

• : J 

. 72-1 !f 857 
rennaylvnnia : 11020 577 •• 537 ., 453 '.. 427 392 595 45"1 
.Michigan . (1()2 402 •• 2W 271 . 249 178 255 212 
Wiscousiu 

:·· · ··· : 

510 85fl •• 263 218 26·1 256 300 26! 
Ob lo 826 .. 499 .... 407 3:.11) 328 ' 321 ' 445 \· 342 
lndinna. : 668 . ·391 : .•• . ' 290 ·S21 . 340 ' 2G9 : i 413 ; , 310 
Ycrmont 370 ~4 •• 245 21G 206 l(:l) 3'10 
West Vir~inta 839 . 188 •• 213 '' 208 > 193 in; 220 
O!bcr Stnf~!:I · · 2686. 1238 •• . . 1100 117fl ' 1151 . izot 128[) 

A\'crn~;! for g j·(~nrs, 191~102(i, iud: fo~ tl;o u.' s: (~<iti~tls 4,'ili7. 

••nuta not:a,:i;ilabid l>y s'tal~!~. · · · ' · .· 

(Dcftil . . Gordon Ex. G, VoL .V., ii. SIJ7; Yol. Ir,; pp. (>;}2.3,) 
1; < • : • 

. . . . ' . . 
Number of Manufacturers of Hough Maple Lumber 

in tile United .~fates: . ·, . .. . . Yr. . . . . . . . : : ~ 

1m .... -.;: . .. : :.:: . ·. : ;;. -. . : .-.:.~o.8ti8 , 
' 1912 •. ; . '. : ... ·. : •. ·. ; •. . ' : . : . : • : .• '; s,ro2' ' ; " 

·.: · ·1013.: :.-.:: .. :: . · ....... :. : ... :~ ........ :: •.. ~.oo .• o,,.· ·.,\ 
. ' ' . . . . . ~ ' . ' . - . 

: · · . 1n10._ ': ..• , 1 ••• , . . ... ~ • • . • ~ .i i:. .... ;~ .d· . •• · 4,1?1: · ,·· 
. H\lJ. , •... , ••..•. , , •... :,. : ·.· . . ~ ..... 3.H!>J:: ! 
101s .•••••••..••.••••••••.•••••• 3,rn:;u 

' ll>l9, •.•.•• •.•.•. ~ ' .'.''. · .·: .... ~ ·:; ... ; ·.·: 4,58:l 
1920 ..•••.••••••.••• •• ••• .•••••• 4,131 
] 921. ' ' ...•• ..••... : • . . • • • . • • . ... 2,800 . 

197 

186 
1309 

•' .1!)22. ,• • •••.••••.• ' ••..• ~~ ..•..•• 2,!)99 "· ........ , . .:.··: 

(Oov. E x. ~7, Vol. 1 Y, . fol. p. ;}4!9; Vot, I, P-.1;12-3.) , : . ". 
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i:557 f.~{708; V'ol. II, rip. 800-1; Defh1 '. Kx. 22, Vol. IV, fol. 
J). 5~07; Vol.· IT,· pp. 861-2.) ·Tho pei.i ti oner sent out in
quiriJos to said mmrnfncturerR with rcspoct to their pro
d 11cl~on dnriug certniu years, wl1ereas the dcf enda11fs' 
iu.icrl~·~gator{es :concenwll Loth pi·olhi~f'.ion and l::apa.city. 
Som~ of the manufacturers reported that tlrn.y had aba11-
do11e~l the manufacture of flooriug, .oth<n-s r_esponded 
·only Ito the inquiries of the petitioner, so~e only to the 
inquiiries .of tlic ~lefc~1dants, some to the .l.nquiries of l)oth 
i>fll't iles~ mid yet. oi;J1cri{ made 110 r~~~pO·ll.SC. a.t all. . 

• 1' • • ~i . . . . ' . . . ; . . . . : ; . . ' J • • • • • 

·' It 'lwas stipulated that all the i:e_ports received from 
said inanufacturers might be a<lmitt<~d in evi<l<mce. (Vol. 
l;·p. ·1142; Vol. II, p. ·77L) ··· 
~ : : ' ·!. . . . ~ • . . . : . . '. . :· . . . . . ~ 
: .. \Y~th the exceptions hereinafter noted; the Defendants' 
·Ex. cbQ combines tbe data r eceived hy both tho petitioner 
·.aiid tl~c <l~fmHl;lltt.s.' . Ac.Conliug to this' exhibit the. tW-n
_-,,;,~fml·i ;J.,. m~\imfae.turers of maple, beech (>i· birch flooring 
dnri1jg 1!>.l8, mm, l~J20, l!J21 and lf)22, woro as follows: 

1 

New Ha~n1)::;i;irc ..... ' .... ·. ~., ;·:: ... :. 4 .. 
, .. ,.. .! . Vcr1nont ... ·, •... · . .......... ; .. : ..... · 5 .: ,.· .. 

I.- . Massachusetts . . . . _ .... ." .· ~ . ~ .. ·. . . 3 ·. · 
·. New York ~ .' .. : ; .... ~ .. ' ~ · : . ·:·: . ; ; ·. ~ . 9 · ·· 
P~nn.sylvania ......... ~ :· ...-.. :·. : . ·. '. . ·. : 2 · · 
M1ch1gan •.. -.; .. ·'· .. . ; ... :·. ; .. ·,. ;·_ .. · 6 · 
'Visconsin .............. ......... 9 

'· Minnesota < .: . . ·~ : .... :·. ; ·• ~ .' ..• ·. ~ ·; . · 3 
Illinois ... · .. · ..... ." ·. . . . . . . . . . . . . . . . 2 
0. .• : 3 luo,~.· ·······················:·· 
Kentucky . . . . ........ ·: . ...... :: . . 1 
Tennessee .' ~ : : . ·.· .... : .... ·:. . . . . . . 6 
'Vest Virginia·: . : : : .': . ·. : .. ·:: · .. : . . . 6 
North Carolina ..•..... .... ..... :. ; .. 2 
A.rkansnR . .... · .. :.· ........ .. ... , ;.. . . . . 1 

.· ... 

r<~prNmnt~ men{y · the' numlil.:r of · operators· who ·1ii-o<luccd flooring nt 

somo time (il.li:irig ti.ie · ycnrs .. nbove iilci1uo1w<l: : ' ~ · .. ! 
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Their pru<lllef:iou <11Ltl ca11adt!J fo r ·tho yea1·s above 
IDC',nl.io1~c~d \YCJ'C~ flR follows : · · · , . • .. ' , . 

·"· 
. ' . ' 

! ' 

. . . , . 

.. ... ,. 1918 .. I . 

'{ • ~ ~. • • • • • • • J • t' t • 

Capacity.~ ..... ,· .... , .. . 
· Prodnytion · ...... '. : .·: . ; 21,828,000 ft: : 

~ '• ... 
1919 

C~pacity . ·. . ; ..... -~ . ; ;.131,450;000 ft. 
Production . . . .1 •.•.• , • :· 41,23_6,000 ft ... ·· 

. ,;. ' 1920 ' , . :·: 

• , J •. 

. : . 

Ca1u1city ... . .. ....... . ,: .... ·.17 4,450,000 ft. ,~ . ; ~· 
Prodnction ... ..... ~. . . 46,616,000 ft . . · •• < . .· : ... 

' . . .. 

·. .. 1·.: . . . . • . 

1921 . .. . : '· ·' 

Capacity .. . ...... . . ; .. 220,000,000 ft. . . . · 
·Prodnction . . ·. : ...... -.· 43,195,000 ft. · · 

1922 .. ' 
Capacity · .. · ..... •· ... . . 238,000,000 ft. 

.. . Pl'.oduction ..•...... . :. 61,817,000 ft. · '·' 

: .: . : ;JPe'fts': :rnx. QQ, Vol.IV, fol. p . . 5507;: '." 
.:· < · . ·. YI TI 8n1-2 ) . . . '. 

:· : ' • . . . . . . 0 '. ... ' pp. ) . . . . ' 

Ac<;,ot<lh;g· t<; 1\lr·. llnglles, J11vcstig1~tor fol' 010 DeM 
partmenl of .Just.ice, Uie~·e were 7S' ma.nufacture1:s who 
rciporte(I that they \vei.·eprod~icing (Vql. .II, p'. 801), 'Yhich 
would a_(l{i' 11. :ffi'anuf actu1·ers to the 62 sl~oi.vn .·on Def ts'. 
l~x. QQY1 ; · ·· · ; ,_ , ! . . . . . • : · • , . . . · · 

, , 'I I ;, , . .. : , • , ,' 1 

· Mr. ·Lawreucie · ,J. ' Koerblc, . P urchasing! Ag.cnt• arnl 
~r~~-c Manager fc;r'. tl~d J ohi1: Schroeder .I~hmlicr .. Com
P~n_r,· ?~ 1fil:W~ukee.,' \~Jii.~h 1~--andles. a~o~t _756

1
<>0

1
009 feet 

of lnmhcr an11u~hv .. a~l~l which .fo .. a .larg~ bnyer· o~ floor-. ~ ' . 1_ng, lcstiflcd that his list of maple, beech and hirdt floor-
hig ·!ni·annfactur(frs · 'ec;.htaii-iod, ·,' M·orii i tluiii :ioo· "mi·nick. '~ 
.(VoJ.(p: 447.) : 1 ";: .,.. :.-'. . ; '. · !:: :. 1;i; :; .:.:1~ .; ·-.:, : .~ 11 1 
---·-----------.. - ---·------Its 

oruc mauufacturers were either unable or unwilling to give figures. 

'· 
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, · 1.ff. William 'C . . J\feC1)n.11c-ll, a large <le1lh'r of Hoston, 
tesiiried Uiaf. 110 purdrnst>d nhciut 20%, of the maple, heech 
and. ~)ircli flooring 1wrnllec1. l>Y him from Vormont, New 
Hampshire, !\.fnino and · darn1din.11 companies. (Vol. 
II, J. 569.) · . He a.lsq testified that· tlie~e. were · about 15 

mill~ in . VerID.o~it, 'Ne\v 'Hampshire and Maine, which 
manhfactured maple, beecli ·or birch flooring. (Vol. II, 

I 

p. 5q7.) . It will he .recalled that Def ts'~, Ex. QQ contains 
the ~ames'of onlY 9:manufacturers in Verinont' and New 
IIa~p.shire, and none iu th~_ .S.tate of :1faine. 

:rut. Hodges also named three large maimfa~turers in 
NewJ York ancl ·Vermont;who wer~ notH.sted in Defts 1

• 

Ex. QQ. (Vol. I, pp. 287-8.). 1 
! 

Mt. RalstOn, (>f the Jndiana Flooring Company (a no11r 
me~er}~· "who lin.s traveled '1.ho · coimtry over iu sellin~ 
flooriug, testified as .follows: ". 

I "Q; Stat-0· wl1Cther or not in difforcnt communi
ties .in ·\Vest Virginia, rrcnncssce~' 1fichiga.n, New 
f. ork, Pennsylvania und other statcs-_. .. .y ~rmont and 
tho Ne\v FJnglitn<l .Stn.tes-~:thcro n'.rc not ninny lnm
\H~r companies. \VhO ]1ave' rnei~oly OllC mnchine, and 
·~vho are not known to the trndo as maunfi\cturers 

.. ;i ~frnnpleflooring1 .: : :•.: ; ,! .'i!· -! .. ,. , • . . , ,. .. 

t .. ·: , · l ~; · :• ', '• ', ,':: '' : ;• · • • ; ~•;· ': ,' ':::. ·:~ . ~·· ,, .· . ::· I 

" '. A. I know of .several such cases, aud there is no 
: ... .. , question but that -there 'a.re a: lot ·of ?tr\vmills ,that 

· ·~ have ·but' one flooring i:riachino, .Or perhaps· two, mak
ing fiooring at odd times, and do not advertise the 
fact much at all. 'l1hcy have n mi.~c<l grade [c.ar!l 

! .. ,· trade; perhaps , they. a.re supplying certain ~ar<ls 
.. , . ~:hroughout. the .. country , (~vi th different.. material,
•. '! .differc:ntki~ds of lm1!'ber-: and they ~~1ip, a g1·.eat dert 

· · of their maple floor,Hig to ~hose yards.'' (Vol.: .. ' 
p, 325,) • • • '; ' ' ' . I : ; • ; ." , •' ': I • ; : •' • 

•• t • •• • 1 i . : . . .. : : ... : .. .. ~ :. j • . : . : ... ' \ j • . ; ; ! . : : : . . ! : t. .. : ; ~ : . ! ; •• . 

· : .~~·~~. :.simil~~ ·t<~·stimo.ny hy .. 1fr.)iobcrts~n,.,sce. Ye>l. II, 
pp. 524 (fol. 916) and 527. See also Def.ts.'• I~o)?e.rts~n 
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Ex. 20, Vol. IV, p.. 873,. third line from bot tom of page 
for the. name of a TtmucBsr.e nmnufnc:tnrer :which . doel:l 
not appl.'ar on Deftg', · lt~x. QQ. . . - · : , 

CANADIAN MANUFACTURERS GF .MA:PLE, llEECH Olt: :BIRCH 
, .· ' ·FLOORING. " . · , . . 

. · No a·ttenipt ,,;as mad~; by. ei tl1er .o{ the parties to ga.thdi
statistics with .respect to the n1iml;e·r of Canadian n:ianu~ 
facturers or the amount of flooring produced· by them. 
Ho~vever, the record nbnndant.ly shows that a· great' doa~ 
of maple, beech and birch flooring is pr.oduccd .in Cairnda, 
and shipped into ~11 the horder states. The · Qan.adian 
inanufactUrers are esj>ecially ' ,strong . competitors . of 
AmeriCa.:ii manuf acturcrs in the New .England s tates and 
New. York~ by ·reason of th'e pro~imity of certain larg~ . ; . . . . .... 
Canadian mills to those mark<Jts, and because there is no 
import' duty on shipments of such flooring,.· into tho 
United States. , (Vol. Tl, pp. 524, !3G7-8-D;. V"ol. . i, pp. 
320-1, 245.) . . . '. . ' . . 

. : . . . 

The tariff on mn1;fo; hcec~h ~~Hl .hird 1 flooring sl1lpped 
into Canada is 25% ad 'i·alorem.. (Vol. I , pp. 320-] . )· : 

. i· . 

POTENTIAL :Piton'ucE~S OF ~~LE, :B~ECH AND :BIR~H • 
. . .. . . . . . . . . FLOORING. . . . . . . . 

.. We have·· seen ~ that maple;· beech 'and· birch ·trees are 
widely distdbuted; that in 1923 the stan(l of s~1dr timber 
in . th.e :Unit~l States·· amouut.ed to 86,000,000,000 feet ; 
Umt only 1,J of the 22 ·rilembers ·of the def eu(lant Asi:;oci~\:. 
~:ion o\vn · timb{)r, and · t.liat in : tl~c aggrdgafo their' l1okl
mgs ·amount t o · suhst.antially les·s thah 2%··of the total 
stand. '( Page 26;sfrvra.) ~. ··· · · · .: · . < · ·'.: ; ... . :' 

. . .• ; •. : :· . . ' 1 •'. ' . :( t ':' . ·: ;:; · : . :: f. J jl f 

1~ is undispil-ted tha.t one needs only a, ,relatively smail 
capital-$tJO,ooo-~n order to· eil.gage {n, the. 1nan1ifaef~.tre 
0f 1naple; b(Ji;·ch' and· bi1:ch flO~r·in.g. ··.An the 'necessary 
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eqnhmient r.mi· h (Y frcoly' pm·ehusf•<l-~not f 1;<J~ti the de
f en~ants-lmt froni the usual manufacturers . of ma
chi~ery, mill supplies, etc. (Vol. II,. p. 632.) ... · •" 

! 

; .. · vy ~. luwe also se~n that in 1920 there were in Miohigan 
and! Wisconsin alone 4.76 ·sawmill operators engaged in 
the lproduetion qf rough I!la.ple lnmber; that in that year 
the lnumber . of suc11 opei·ators in the .. United States was 
4,13,i; th~t · in 192i, there. ·~ere 2,800 ·producers of rough 
ma~le lumber, and that i~1 1922 there were 2,999. (Page 
2G, I s'lipra.) It is undisputed t11at ·these . owners of 
t im(;er and 'operator s of sa~ills could at .sniall expense 
• • ~ • I , • • • • • l • I : ' , , , : 

eng~goin the manufacture <Yf flooring. (VoL II; p .. 633.) 
Fo~ in~tance, l\Ir. '\V. R. Gillette, of. the B.ro,v!l Lumber 
. • j " . "" . . . . . . • " . ' . ' ' . . . • : 

CoD11pany, '.I'ra.vcrsc . City, lfichigau, ,,testified that his 
eo~pany installed flOoring m~chinery in 1920 ; that . . 

. .. r"our equip~~~lt .for the ~a~mfad~1~·e of fl~ioring cost 
Ins n.hout $G,000 not indm1ing t.he cost of installa-
1 tion. \V c bougl1t the machil1e sccond~ha.nd. It is an 
JAmerican \Yoodworking machine. lV c .~aw our ow1~ 
l'>tWple l1.t:mb<J.r." (Vol. J, p. 92.) t . . . .. . . ... : . ! . 

j\~r. Gillctt.e'i-; :c<'>mpany. produ(ied 1,200,000 feet or 
ma1H0 floori~ig in J922. rn1c sn.id eompany is not~ mem· 

. . I. . .. . . .. . . . • . " 
lier· bf tJw dcfcn'cla11t A sso<:.ifl f.ion: (VoL J; p. 92.) .. . . 

.... }Vo . hav~ als.o .secn .. that. in.·l .922, even the. nonmembers 
listed 01~ Defts< Ex. QQ l~ad · n capacity of 238,000,000 
feet of maple, beech an<l birch flooring, but that they pro· 
<luco<l only Gl,317 ,00<,) feet . .. If. the profits iu the iu<lustry 
were espedally.largo,-if tlrn pnl!.l ic we~c charged unrea· 
:Sonable prices for flooring-. this large rei;ierve.:of prodnc· 
tivo capacity could and would he , tappqc1 ·.:withont anY 
preliminary expense whatsoever. 
• ' . > • \ ' ·~ •• \ ••• •: .. :, \ • (l ' ' ' \ ' ' \ •, \ • • ·, ' ' ' 'I ! • ': • ' ' I' ' ' l, • •, ' ' ' • ", ' :, ' :~ 

; , J3 t~_t there, is at .. l1an<l ~nother a1{d $till large~. sonrce. of 
·~~pply, .. ~t .,all t.i111es.; ~·e~,dy . a~~k.abl~: . to iprq~ll,C,e, m~plc, 
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beecj11 Ftnd .hi1:eh f11)orj ng. . 'J1l it~ t<~ u r1~ ~cnr<:s ()f manuf ac
t.urers of oak nnd,iir ffoori11g in tho Unitt>d St.ates .. .And 
tltey use the sam.e kind of equ.ipme·nt that the 'man-uf ac
turers pf -maple, bee.ch a.nd birch ftoorin,q use . . (Vol. Il, 
pp. 520-1, 526, 771; :VoL I, pp. 84, 85, 88, 137, 446.).i.As 
a matter .of. fact, some of them manufacture. maple, beech 
or birch flooring whenever . they can do· so at a : profit; 
whenever. tliey are unabfo to do .so; they shift ta .oak, . or 
stop manufacturing altogether, an<l buy ma.ple, beech 
ll'nd birch flooring frO''llt the ·m.enibers ·of the def e.nd01nt 
Maple PlOorinl} Mawufact·urers · .Assoc·iation. ·· (Vol. ·I, 
pp.137, 86-7, 93, 97, 435, 427-8; Vql. II, pp. 778-9, 497.) 

J • • • , ' \ ' ' : ' ' I' ': ,•, 

. C!APACITY AND PRODUCTION OF MEMJ3E.RS OF THE 
... ; .' . :.: : ~ -· ·. DEFENDANT ASSOCIATION. " 

.. ' I ' • ' ! ' ' ' ' ' ' • : • ' • • ~ ~ • ' • • ' ; ' : f • • ' : 

It ~vill be· recalled' that. the petitioner ·alleges t11at the 
niembetsl;ip , (,f . the. defc1lclant Association " rerfreserits 
approximately s~ve'nty pe1· CCl;·t oi" the 't<>tnl 1l1.~1i-iifdct1t1;~ 

.mg CAPACITY of' ' maple, beech an<l'bit('.h. flooril1g "hi 
f.he Ui1lted St.ate$. ". (V<)i. l, p."i) . . .. . .. . ' ' r · 
: . : .. : ' "' . ; . . . : . . . : . . . . . . . .. . '. .. : . ~ ; ; . ' 

!!,or }lllllHl8~S of compar,ison we set forth iu. the margin 
the cnpncit.y of ihc mcrnl>crs o'f the successive associa
tions k1iow11· ris . nrn 1fo.plo . Flooring' :rifonufacforers !A S· 
sociatioii ; aud the . dapaci t.r ; of' t.lie 'nonmember manufacl 
turers of mapfo, bee«;h '.and birch .flool.·iug listed Oil Defts'. 
Ex~ '. QQ; as well 'aS-:the·· numbcr· of'mannfacturers · that 
n~pcHhm,· and tho pei'ceut.agc of the capacity ··of each 
group o.f the aggregate cnpacity of both groups.11 

..... ____ ., _____ ,, ....... _ .. _ .. __ ........ - . 
. :~{ANUI<'ACTUnING CAPACITY. ;/. 

·' 
:!\furn1ms. . No~)ri:::vmrns. 

Nnmher .Xmuu .. ·r . ,,: 
. . n r.vort- "I I\·r . RE'~ll't~. Pt~r . 

. , in~ «· Qu:rntlty · d1'1it · ·' · · lug" · Q1t11ntit:r C(•nt 
1922· · .. •· 22" ::'158,.too,ooo ft. ~· :m.o · "" : :~s .; 2as,c10,ooo f t . 'oo.i 
ln91 .... · ,,.,. • · · .. · · .. ... 3· ,,. · 2_'>0·," •. "" .ooo "' · · '58'.-i> ~ "" "-•"" '158,400,000 h " 41.8 I" " "', U . I >JVV 

l920 .... <=; 2t '.: .i 154,800,000" :"·47. , ... .. ;. (: St '' 174,•iOO,OOO " " ;53.! 
inrn ... -:. 21·· ;;· 15-t,4.oo,OQd•t ;,:5.u .: : .t2<>:"1 isi ,45d,ooo~···: 45.9 

(Deft.is>. Ex. 22 Vol. IV, fol. p. l>/.iOO ; Vol. II, J){I. 770-1, 8G1·2,) 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



34 

·'·It I should he remembered 1 .. hat · f he nonmember nia·nu
f acttj rers ·listed on Dofts '. lilx-. QQ ·are by no ·1neans all 
the J~onmember mmmfactnrers of m~iple,· beech· and birch 
flooring in the United States; to say nothing of the Ca
nadi~n manufacturers of such flooring, or the inanufac
ture1ls of oak and other flooring who use· the same kind 
of ·e<it1ipmont . that is' used by the . producers of maple, 
heecli and birch flooring» · (See pages 32~33; supra. ) 

l ; 

·., vvi ~lso set forth. (with the same reserva6ons above 
!S,tate~). the figures with respect . to production. 1~ • . · . 

.I : . . . . . . : : ~ , . : . . .. . : :· ' ' . . : . . . . '" , 1 . 

Si1tce ·. t11e figures' '>vit11 respect to ca.paeity and 'pro-
<lucti~n were compiled, the Grand Rapids Trust Com
panyJ as Receiver for ' 1Villia~ II~~ner, b"ankrupt, (bofo 
\ Villihm Horner and .Uie Receiver were members of the 
<lcfc1ida;nt 'A:s~~ci~ti~n),'~old H.~·rn~r's . Rced cit.y, l\fi.~h., . . I .... . . .. . .. · . . ... , . · .... . . " . . . 
floo.ri~1g ' plant to the Indiana .Flooring Co~p~ny, a JW-n· 
'>?~~·;n ~e?· ... · (V ~I'.. i, .. p.' . 3l8.) ·;·· · Tli~ s~lc. ~,·~-s:· ·~!tde. ,du.ring 
~[a.y, liD2:J. CTr.' I~1.) · It ,~-a~ t~~itihed ·{.hat th~ '' prese~1i 
outp1\t" of this noum-<:ml)c·,: ml~uufacb~r«~i· · ''is · about 
efove~i to t·well:e 1nillion feet a yenr. · (Vol. T,"I>.· 318.) 

·:it ~vill be re~'.ti.llcd that ,::3f;. Kq~1·~>le, 1

n ! lar~e buyer of 
ma pl~, J.>ccch and. bi~ch ;tloqring, tQstificd , th~t his list of 
_such. Jlooring. manufacturers contai~ed . more. than 100 
;na~es'. ,. (Page. 29,;supr:a.) : 1 :Mr. J.{alston .. and l\.fr'. :Rob· 
~rtson .both testified to tl10 existence of many sawmill and 
-·--''''""'--~-·-.--,. -"7--:-·------r:·-·~-, ~-. ·-,,---:--:-'I ·~-·~-: 

A11'1~BEl<S... ·:i·; ;, ·: :: T: ,: · ; : _.-, , NON)fJ':~IBKRS. 
Number Nmnb<•r . 

· Report- ·. Per Report· · l · r er 
ing ' Q11nntity .. c~ut Ing Q11ni1tlty Cent 

1.022.: .... ~ •. , . 22. 148,313,000 .' 7().7 . ,: OS , • Gl,3.li:(>'>O 2!1.3 
~921. ............ ;! •. 22 ... 107,710,000 ... ;'(1.4 .;. . ,:. ·• 51); .>.;43,l~l!,000 . . . 2$.~ 
~ 920 ...... . , •. . , . 2 1.·. . 129,523,000 .· J3.ti . . " .. 50, .... ~ ;4G,61A,OOO . ... .26.~ 
1919........ . ~i :- 1 119.:451.000 : :v.3 .. " '.'l\:4o.,:' · . . 4.1,2M,ooo . . . . 25.1 
-: ;. 1 (Defts'. Ex, .22, Vol. I V, fol. ~::5500; Vol .. ,H, .np,. 770-~, 861-2.) .. i ' !. 
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plnnh1g-mill 01wrntors in all parts of' the United Sfafos 
who 11ad ono or more m nrhines for I ho m Hn11.factnre or 
maple, beech and hirch ftooring. · Both these, ge1)tleme1i 
have b(~en connected with the flooring husi1iess for'a long 
time, and. havo gone into all parts of the ·~united States a 
. . . . . , . . . . . . : . ! . . ,, . . l t t 

great many times f;or the pui'pose of s~.lling flooring, e.tc. 
(Yol. II, pp. 497-8, 5i.8~520 i Vol. I, pp. ·319; 32.0, .325 .. ) . 

' • • : • ~ • ~ • ' f • • • 

In answer to a question pnt by the petitioner 's counsel, 
Mr; Robcrtsqn fost.i.fie(I that ' in :hiS· : 'opinion ... i,1e .non.
;ii~mbei' ·~anuf ~cturer~ prod uc'ecl ' ·,· soine~v i;er~· '£ ;.~~n· ~·ixty 
to seve1Lty per ceni/ ' of the total output in the United 
States of maple,- beech and birch flooring (Vol. I, p.· 527), 
and that nonmember manufactui·ers -·in the· States · of 
Michigan arid "Wisconsin produced "about forty to forty~ 
five per cent" of the total qnai1tity of ·snch flooring pro~ 
ducedin t11e .said states. (Vol. I, p. 528.) " · · , . 

.. Mr. 'no1;·~r.~~~n · .w.as . ·of ,th~ ; opi~1ion . tlu~t . p1c ~nen11~~,,.; 
of the def (mdnnt Associ.a tiou did not proc1uco more than 
"fifty to fift)·~fiy~ r~er·~:.ci1t" . of the totnl output of maple, 
b~ech · autl hirch Jloori11g,i11 .the United Staf.c•s: (Vol. 1, 
p. 324.).. "., " ." : ; ,. : ... : ' . '" -" . . ':: i ·:: . 

~'.hl.1;.: ; 1~al~to'n ; \\:as ~lsJ~(ic1' to ' estimate the 'proi)o1:tion . of 
the fotai oritplit= ~r"s~1cii 'rioo1~i1~~~ ro~· th·~ - si~te of i.llic1~i9c;~~ 
tl~~t -\va~· prociu'Jed : hy: 'tho' iifi~higdn n~e~n.be;rs of the d~~ . 
fcii~iaiit; A~s~;~.:iati~1~. i u})<;i'1' ·h~ii~g· i11st.~·~iete·a "hy "'th~ 
Coi1rt i o' co11'i1t the 11,000,00(j t.~) 1.2,0o0,000 f c.ct per 'in~n~in 
that was pro<luccd hy the Heed City pla1!t of the 'Indi~11a 
Floori11g Co. (a nonmember) as Association production, 
"b eeanse al the time this hill was .filed thnt plant" be-
lon~ed to the Horner F~state (a member), :Mr. Ralston 
estimated tha t the Michigan 1nembers' percentage of the 
total Michigan production was "probably 80%." (Vol. 
I, pp. 328-9.) Also that the lViscons·i-n 1nembers' percent-

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



36. 

agt) of tlrn .tof:n lJVfaeon~in (lllt pn l was "n.hont 75,-prob
abl.~ . a litt le lc~R, . heem1:::1.\ . I . think that there are more 
mil s out of ihc A.ssociation .[there]· than in Michigan." 
(V . I, p. 329.) 

. I t respons.e .to ~ question put by petitioner's coun~el 
Mr. J~.mes E . . Dewey testified as foliows: · · . , 

,"I h~ve .n.o defi~ite kn~~ledge, b~1t I sh~~ld say 
. , that the members of the present defendant .Associa· 

tion manufacture between 50 and 60% of the total 
pro.duction' of maple, beech and birch floor~ng in the 
·Umtcd States. " · · · " · · ·· · · · 

~ . ~ ~ . ~ . . . 
. : 'I'· ere was· some correspondence carried 011 by officers 
of t ie defon<lant Association, wherein i t was stated that 
the perce11tage ·of maple,. bcc~h . and birch fl.ooriug pro· 
due d by '.the members thereof was about 70%: of the 
total amount produced in tho Unitnd States .. But as ex· 
plai wd in one of said commuuications, this was a mere 

g.nckls unsupp<~rte<l ·by <'~\ta w_itlC respect to the ~>rodnc· 
tio11 of nonmembers. · (\ 01. JV, pp. 842, 507.) · 

. . . ·. . . . 
- ,• ' :: · ; , ' • • ·. •' • : ' ' I : , ·. : • ! ' 

. l If ,. as the petitioner asserts, the Maple Flooring 'Manu· 
fact, ire rs Association, 11a.s always been one assor.ia.tion, 
arnll not many successive nssodaiions, then th.c .said dc
fencfa~it · 1\·ssociation hits lost ' much· "gr~iind sine~· its· or· 
gani~~Hcni iri tl1e:1:s9b ;5.· , i;\~(iordii1i.· to; fra<le. papers the 
rnemb(;l'S. 'of the l\1aplc I <"'1oori;ig ~ l\Ianu.'f a~~tu'1;ers Associ
ltti'cm in 1898.~·~pi;csnnt~<l ' aho1~'t DO %. ~fthc total supply. 
:(\T :l·:i v ·!, 8'>7 ). · .. .. :. : ,,, .. . · · ', . :-. . ., ... -

0 .• . . ' p. . ;.J • • • ' • ,) • 
' : ~ ' ' ' : < ; t : ' : : ' ; , ( : ' ' ' ' ' ' ' ; • ' ! : I ' ' j •• ' : t • ' ' ' I : l t' : : 

.. .. : . .. . . :. .. 
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· THE MANUFACTURE OF FLOORING: 

. PRODUC'.I'ION OF ROUGH LUMBER: ·· 
: : ... ~ 

· Although mankind has for centu.rics fashioned flooriug 
of divers materials, it Wfls not until the.1890's that' maple, 
beech and birch woods ''.-ere extensiYeiy us~.d for that 
purpose. Tho v·ery excelle1~ce of t~ese \VO~ds .for flooring 
purposes is. the reason why they : were not sooner em~ 
ployed. · They ilre -very hu,rd, and · it was riot until the 
apotheosis of. the M~chirio that mca11s ·wei~c fo1i1id to 
efficiently fashion these refractory ' woo.els ii1t~ fio~oring 
on a large scale. It 'lvas not nn_til then tbat maple,· beech 
and birch treos became commercia1ly valuable. In. fact, 
e\•en the,. wasteful white~pino operato1·s for~el'ly. left 
th~se .. trees. st~uiding, ; a s n.ot wo~th . th~ . t r ouble to cut. 
(D_efts_'. Ex. BB,.Vot IV, p': 826 ; ·Vol. I, p . 7~9. ) . . . . . . . 

rl'hc fir.st step fo the inanufaotur<r o.f flooriltg is, of 
course, the production of the i:ough lumucr, or t.h<~ raw 
material of which flooring is made. I11asm11ch as some 
of the members of the .defendant Association· ow1i maple, 
beech and birch timber and produce all or a part · of the 
rough lumber used hy them in the manufactur e of floor
ing, let us sec what is necessary to be done by· them in 
order to get their raw material; . .1.: .· ! "·" .. / 

Mr. Robe~·tson describ~d this . '~~1~~- -~~ f~llows; . :·;= . 

. . "Th~e first mo.Je,asit now. is :P.r~~ti~~d, i~ t~ estab
h sh ca:mps_ in a given traet . of .'.. ~i~h~r~ ; ~ ,p • • 

. ·.~he~e eamps must _be .' s11itable. fo.r thQ accomllloda
hon .of the· men/' ·;,vho fell thelimb~r · ~nd ,~mt the 

_logs mto snitabkdeuO'ths. ·' " .'rhis is fo1lowe<l .by the 
· skidding «:~re\\r, · who· ~kfrf i( [tlio· logs]' t6 either a 
: _logging ~·oad . or a spur of the · raih·oad if we trans
, port by rail.;" It is then·;brought .to .the mill,. dumped 

mto a pond ot water, . \Vhich in . the wint13r s~ason is 
t •' • • • I i 0 f : ' 
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}lea.tcd; this i8 for the pUl'JJOso of clcm1siug the log" 
pf stmd. " :rt is the11 taken into the sawmill, which 
1rns usually a hand saw or circular saw, which cuts 
pie log into boa rds, · or Hitches sometimes. It then 
goes to the resaw, in most mills, where it is resawn 
f rom these Iarg-er · flitclws to boards of the required 
. thickness. · * . ..., · • . F1rom there. it goes to what is 
f,alled the edging saw~, which arc sometimes a single 
~irculitr saw,· sometimes a single hand, sometimes a 
gang of each of thcsc--\vh<fre· it is cut into suitable 
ividths, and the larger defocts arc removed. And 
from this it goes to the tr im saws, trimming out more 
{)f the unalfowalile defects. Jt then · goes . to . the 
grader, '\vho grades it for piling." (Vol. II, p. 511.) • i • I • • • ' • ~ 

• · R tjugh lumber (of tl1e; grades used i11 the nrnnufacture 
offlqoring) ·'··•: '.: :;;;:: .·.' 

~ 'is theri. taken 'some distaric~· from .the mlll .to a-\!oid 
·. ~re hazard, and there it is piled; · on · cross piles, Ol' 

ivhat . we call piling ·with stickers ;. usually . we use 
qlry s tickers, t o avoid sticker marks in the flooring 
'nm her. · It ,,-emains ; i·n, these· piles . anywhere from 

. ~dnetoeiglde.enmonths.~ '· ... ; .... . , ,.·: .· .:· 
.. IQ. ·my1, : . ,.: . :·· .:.:· · . . · , · ." i • • • 

,' ;: :· ,i ;·A; ' So · ~lS to give it \vhtl.t1s cu.lied the nir drying 
~>roces_s •. ·.! . .' , ... ·. , : :· . . , .. :.:,; ·: . · 

·;I Q .. ·:rs tlmt ncecssary to y)roperly season tlw Inm~ 
·. ber? .. ~ · · . ~ , . : · · · · ·· · 

A. "\Vcll, we <~onsider it so, after Jrnvii1g given up 
some of these other ideas, which liavc been promnl· 
gate<l by: certain kiln manufacturers-that they can 

, . take it direct from. the saw and save us tl1at process 
.: · · ·' ·of luuidl~Jfft.it;.}n piling .from.·· the: ·sawlllill, .a~d; from 

. t110 long eu rrymg ,cl1r1.rg9 :or anywher9. f~·om 111ne to 
· ·;," Cightc0u Iri.<h.lths.; lm( f hat 11d,s. bee1i t rfr<l o.1~t and has 

· .. ;: .1i-ot 1>t:i>1J(:11-· saJ. isf cidoi·y ; td . the· dfo9f:i;1,q <"namtfac
,,., t"nrers,:}1.eiwd i1ic atl git>e i{the afr.' <l ryi1ig i>r~c,css. 

, ;· • .1 • : .~ •• i' Q. ·.·. 'Th;t: ~i; .cl;ying ~r~c~~·s . i ~ .'~is~d; .. is .. it. ~~t.' by 
h :.; . the present :members ·of .the' defendant ' Association! 

; ,.~ ........... . . · .~ ·" : ·~ ·tf ,. 1.: .. · : ~ .~ .~. J. · : •~ 1 1 . . ·, ., : .-; . ·i' ' · ,~ ~ .:; 

' . . · A . Yes, sfr. " . (Vol. II; p. ·512.) . . ' 
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The· tlooring milli; of 1-i'Jme member~ of the dnfeudant 
are locate<] 1:1.t from 200 to 250 miles from 1 heir source of 
i·ot1gb)u~ber' sup1)l)< .. (V ol. n; p. 771.) . 

. : ~: ~ . .· . . . . ' ' . . 

GRADES OF ROUGH LUMBER . 
. . 

, Rough maple, beech a1Hl birch lumber is gradell in t119 
order of their ~xcelleue.e ns fuUows : . 

. . Ji'irst.s a1id Seconds· (or . Clear), ·selects, No. · 1 Coni~ 
mo1i, No'. 2. (\)mn:ion; No. :J~A Commoi1; N' o. 3 Corunion'. 
·(Vol. ·n;'1i:: 511; Yol. r., 1)p. 197:) · · · .: · · 

• : : 1 ' 

1Ir. ·w. L. Saun<l(n·s testified: . . f : 

. . ''Firsts . and Se<}Onds, Selects , and the better end 

. of No. 1 Common rough maple lumber are not gen
. · 'erally i1se<l in the l:n~mufa<~ture of maple flooring by 

· : manufacturers who produce their own lumber, be-
. r.ause it is not ·profitable to do so. . 'Ve are: always 
able to get a better price for ,t.hn t class of 'rough lum
ber on the market tha·u -\\'c can get l>y working it 
tbroughthc fiooring factory . . The better grades of 

. rough inaplc lumber fire very l~trgely llSOd by manu
fadurers of nntomohifos, pianos, vehicles, etc. ·As a 

· ··rule, the :Firsts· aud Seconds . will briug as high ·a 
price in tlic market as Clear [tho lH?.st grade] maple 
floori11,.q.": (Vol. J, pp.:197-8.) . (Sec also Vol. Il, pp. 

' 511~512; V 01. I; pp. HJ, 22~, , 4.4 7 ;8.) , · 

.Ji"loo,rfog is ·fhcrdore; · ~;siuiliy .ir1n.11u.fncbirnd of No. i 
Common, No:_ : 2· Coinm.o!i nn<l : No: ' 3-:A· Conim(m; :· al~ 
~hough ''s9me mEimt\cis USO Scfods ·a.rtd F,i.rsts ~rnd Sec~ 
onds ·•, .• · *''·or th~ ei1tire proclm~t of tlie.log hi niai1{1 ~ 
f~ctm'i11g. ffoodHg. ;,- (VoI.1, p: 4o5:) Thcr(diave' bee·~ 
hntes\vl1c1\ evm1 N'<>. 1 Cornmon ~old for· mon~--uuur tbc 
bcst .. grade' ~;r ih;<;i-fog.' · (V <>L I, p~ ms.) · . 

• l ! • • • • ~ • • Io : { 
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· Hoo/ ROUGH LUMBER IS ooNVERTED INTO FLOORING. 
· · A.f:t\cr th~ rough . It1~h~~r .ha~ . h~<;1~ :~i~:-dric<l for from 

uiuo ~o eighteen ~ontJi s,' ·it is pilea loosely in· layers, 
sepa11ltetl hy dry ::;tickers or narrow strjps of hoard, on 
lnrgeJ stccl trucks \rhich nm on tracks int~ and through 
the dry kilns. · These dry kilns are usua11y constructed 
of co}wrete or brick, someti.nies of steel i~nd concrete, 
aud opcasionally of. wood. : 'l~he walls must be quite thick 
in . or~er to r~tain heat: . 'one flooring ullit (which con
sists <~f a m1i teller a.rnf tw·~ en~1 inatcl1crs"".""-Vol. I, p. 397), 
pr{)(h~cing from 7,000 to 8,000 feet a <lay,.rcql.1ircs a.dry 
kiln a~· ea 100 feet long and 18 feet wide. ' · · ' , : 

. '.A,t hie ;ecl;iviug end of .il'1e di·y ki111 the air is; k~pt. quite 
J;ioist l so as to : pre~ei~t· ~ase: liarde~1i11g · ~f . the ' l~mbcr. 
This ijnoistnre is gradually. reduced until the second half 
of th'd· kiln is reached where. tl1e air is dry and is kept 
;{t d .ttmpc1::.itnrc 'or" lS(f<lcgi·ces~ . : .. : ' : ·: · :·. " 

! " ~ ~ ' l , ' ' ' , '• , , , ' : , ·. , , I ' , : ; 

: ·It iJ six ·;;1'' ::;en.;i1 ; ~iavs f1·om .. tI~c· ·t:iinc;Iui~Le~ is put into 
tiw: d~v · kii{~ · befol:~ ·it is ·. tak.~i1 . o~L .. "'flie. kiln·. re~cives 
and dil;chai·ges lumber once a <lay. !' i (VoL II, pp. 512-51.4.) 
, : ' '', • ~ i l • ; : " f • • I•• • : •• : : , j ~ • • ~ • • • ~ • ' ; '• I• • • : 

· :·Frob·the dry · kiln, the. lumber is' di~chifrged into the 
cooling room whe1;0· it ~·~ni·t1his: tiutil its ·t:cmperat1.ire has 
l.Jccn. rc<lucc<l. to that of lhc mill for tlrn reason tha.t hot .. . .. . : '... . ' . ' . . . . . . ' . 

lumber wi11 not talrna highly polished.surface. The.1nm,-
ber ·is th~n . ripped. i.;1to va~:ious . ·widths . ... in some . mills 
these various strips .of lumber a~c next' do~ble·surfaced, 
put .iu the mo<le~·n piaut~ o.ne' ~ll.aci1i1~e' ( tl1e mat.ell.er) . not 
ouly doub~c-surfoces the .sfri.ps,'b1~t vu.ts a t~m·~~~: 011 OJW 

('dge, a gl'tlOVC in t.Jic O})postt~ edge nnd hollow~ . ?Ut the 
back. The function of the tongue and groove is, of 
course, obvious, wheroas the hollow back provides an air 
chamber under the flooring and thus prevents dry.rot, 
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as well ar; reduces tbe W<i.ight of and the freight on the 
flooring. · (Vol. IT, pp. 514-516. )" · · · · · 

. : ' . . . . : . . \ . . ~ .. -: . i 

In some mil1s n10 r.na1.crin1 js then taken. to saws whcrn 
defect:; nre ('\lt out., alltl tl1c11co lo the cud-mntcher, where 
a groofo i8 put in one end and a tongue on the other e'nd 
of each piece,-· so that both ends and si<les of the flooring 
may he inatcbed. · Ii1 other mills, one machine trims out 
defects and end-matches the material. (Vol. Il, p. 516.) 

. : • : .: .t . . . > . ' • • • '. • ·.:. • :' : 

'.rhe· grader tho.ti. classifi.es · tlie m·aterh1l as· to · grade; 
after which the material jr-; p11t into appi·opl.·iate racks, 
and then bun<lled 'rith either h:rine or v.rirc. These 
bl;i~<llcs ~·o~tuin from . siX: 'to t\vei~e pieces each~· : .. (Vol. 'II, 
in~ : 516-7.) . .. · · · · · · · 

: '. ' ~ . : ; ·. . ' ; . . ' ; : . ' . 

The :finished flooring- is' 'then taken to' the ·w~reh01ise 
and piled,-the varimis grades nm1 sizes, of courst1, being 
kept ·sepa.i-ate. ·with 1.iltt ·one cxceptio11;· all the· members 
of the defe;qclant ,Association even load tho fiooring i~1to 
en.rs insi<fo the warehouse ... (Vol. ll, p ... 517.) : :It cannot 
be pile_d·outsi<le. (Vol. II, p. 591.), '~'Ye keep our floor
ing in ; &tcam-hea.ted ston;i.ge .. rooms· ~ ,. ~ . * , .and .as 
far ~s possible in an even temperature: '~ ; (Vpl. I, p'. 
199.) . . ' . . . . 

• , ; ; ~ • , • • ! I , • I I '. ' ' ' I , ,' ~ ' : ' 

'fherc is also joinf'ccl ftooriug, which is fiooriug that is 
neither tongued not'.. grooved . . 

' ·' ' I : ,,i :: 

~HE DIFFERENT GRADE.S OF FLOORING. 

Maple, as "w~n' ·~ts beech · and l)irdi; fl~oriug .is 1iivided 
into three grndcs'." '. In the order of th~ir excellenc.c these 
grac,les m·o: Cloitr, No. 1 ·rin<l F1act.ory. . . .. 

! .. 
. T~~~ Clear is ·nscd in hiO"h-class J1omes, office buildii1gs, 

apai:tni~nts~ s~l{c)~l~,! c6lle~es, :~i1d textile. mills . . · lt must 
he free from staiu aml unif~rm i~1 ,~.ppear~nce: -
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" '.r~1e. No., 1 is u~ed. in. deparf.n1e11t, stores, commercial, 
irnh~i:;trial and other buil~lil1gs · whcro .the. discolorations 
and Jot her defech~. Hot permitted in the Clear grade, arc 
bno~jectionahle. · · · · · · · · · · · ·. · ; 

· ~r~1e ]factory is used in. warehouses and industrial 
builqlirigs where neither an absolutely smooth flooring nor 
one pf fine appearance is essential. (Vol. II, pp. 518-519.) 

.. ! , : ; 
F~;r the Grnding Rules now in force see Vol. IV. fol. 

pp. t>32H-533G; Vol. 1, p. 156, whero tho different grades 
are (~arcfully defined. · · . : , .. 

l ~. 

! . 
: ,The chief characteristic c)f rnapl~ is: its hard~ess and 

(h;dbiUt.y:: •Beecl; and birch are alrn~st. as hard,. and 
theyl are very easily stained and grained in i:rriifatio_n,of 
othe~· woods. • (Vol. II,.pp. 51H-520.) ·· · ..... . 

i, 

THE !DIFFERENT TlUCKNE~ES -~ND WIDTHS OF i·~ooRING. 
"M~iple; as well as! Beech m1c( Birch, flooring is pro· 

dncekl in the thickucsscs an<l widths indicated iri the mar
gfo.1r , In working' up the rougli '1u·m-ber sonie;3¥' and 4" 
face,$ arc also pro<lu.ced, as well as some jointed flooring 
of vJ1rio1is dill'ic11'.sioi1s; but the \vid1hs' listed. in the mar
gin are the nsnal ones. (Vol. II, p. 514.) 
--·-.......... ----,----·---,----..... --.-... - ----·-·-·-···-···----

>• .. i·. 

1• 

Wl<lths · or fn<:i:s 
~l'b ickuesses 

%" 

-----................ ___ ,, _______ , ____ _ 
. '"1%".' '.:·,·:.· 2·~. 214" . 

2~" 

2%"• 
2~'~ 

1h" 
• . .- c·'%"' 

l.%" 2" 
. ''1'¥,:'' ' . ". 2" 

. 1%"''" . 2". 

. , . ; ~ 

-3~". 

1 rJ 2" 2%" 30." 
11\" . !.!" . 214,'' 3Y.I" 

lU".. .. , . 2" 214" , 37f' 

(Gov. I!Jx.. 03-C, Vol. IV, pp. 497-501 ; Defts'. l\::x:, i~ .. fol. PP. 
"'. · 152·i9-5253; Y oi. r. p; lf'>6.) · · · • ' · · · · 

~ . . . ·•'.·.•' .. 
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ALL GRADES. AND WIDTllS MUST.··BE PRODUCED A.T; THE 
. SAME TIME; ' REGARDLESS OF THE. QUALITY OF . ROUGH 
. LUMBER USED. ' . . . . . . 

··:Mr. Ifamlin .L '\Vanl: (a uo1mH.~mber manufacturer) 
testified : · · 

. . ' ' . 
"Gm.des of flooring depen<l very largely upon the 

grades of lumber used, that is, so far as the percent
age of each grade is co11cerne<l. · A thousand feet 

. of lumber .will make a mmiber of itenis of different 
· .. grades a1i'cl sizes. rrlwro are three grade.s, Cl.ear, No. 
_··: 1-. a:i;ic'l 'Factory, . and there are several ·width.~ 'vhich 
· . 1nust l?c made· in order to avoid waste. '!'he product 

.,, ... of'e1>ery,,thoi.1sa:i1d .feet ·of.roi1gh lmnbe'r will consist 
. . 'of flooring of each width and grade. In other· .words, 

in manufacturing flooring all three grades are: made 
, at the ;;amo time." (VoL I, p. 94.) . , 
I " ! ' • ; t ; ~ • ' : • : ' \ • • ' • • : : • • • o { 

Mr. 'William L. Saunders testified as follows: 

. . . : . ..'.'In some lo~alitics y~{i caunot sell 31:-inch face.or 
H-inch fnco. In working np our lumber in. tl~c most 
e.eonomical method known iu order to take care of 

.· . .. our. ,.,.·idths and avoid ·waste; we must mn.ke a certain 
, ~mo:unt. of . 3{-:inch and. an inch and a J1alf and two~ 

.... inch faces .. It :is necessary for us to sell sueh widths 
in thd markets' . where. thev arc. nscd, regardless or 
price, ·when ot.ii: · surphis" g_cts to 'a point. ,\•here ·\\;e 
feel that we must unload. The man.ufa.ct·urer has 
no choice, as to 'tlui g?·ades that he will produce. : 'All 

· three·gi·ade.s of flooring . can be nt(}/Jinfact-ured fr om, 
;. ,._ .. cull_ hmiver. : lVe .ca-nnot,. for i-n.sta.nce, 'lnanu,fa.cture 

Olea.r fioori-uo at one ti-lne, ·No. 1 at a;1wtlier, and 
Fac~ory at m·iothet·. Only by sorti1'bg ot~t' r ou,qh l·i.rni-

. b,er in, the yards could.we tnanufacture any vartiou
.. l~r Widths Of flooring, (};llUl that is · 'l'Wt "at all prao
, '~ '. flca-lllc, for the reason that e.1i<fry board sla.she(l from 
· · a fog. iiaries in width f rnm I he . pn~v-ipu..s l; oanl . . Of 

eourse, we attempt fo save onr. mater~nl, h~uce · ii~ 
sawmill practice wo edge ou half-inch' basis. One 
board drop may edge eight inches wide, the next one · 
b~· stepping iu on the circle may edge nine inches 
wide. \Ve \Yho manufacture our O\V'Il lumber stock 
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... , - tJ1ose widths as much as we cau, but nevertheless, we 

.. ·-_ Uavc the odd widlhs to handle some time . . "\Ye must 
· · Ilanl1IC tho odd widt11s so1nctimc. It is not pructicablc 

1~ sort the lumber bc~foro it goes to tho dry kiln, be-
. <:jausc in Imnhor practice those widths arc piled all 
1jogethcr, nnd you conl<l not be changing yo1ir ma
(jhiue as to widths, :ind so 011, a 11 the t.ime." (Vol. 
~. p. 199.).. . . ' . 

. ·. 

· · · M1i .• L I.1. Colby testified th~t 
! . 

I "y Oll have got. to take yom~ . widths ris. you find 
.. ~lwm. · "While of course you can temporarily sort out 

cjcrtain widths •"!$ •• ~ • ·:i: you. can't keep :that up. 
1Vithin tl1e <~oursc <>f a month or two yon have got to 

.. ' manufacture all of the ' widths •that . 'your flooring 
--. : ~tock pro<luces." . (Vol. :I, P~: 21L) .· · ; ... · · 

i , . . . . . . 

Se~ also : V 01. \ . pp. 239; 386, 38~)~0: . Vol. ii; p. 591. 

PERCLT~~~- ~~ . ~ARIOUS ·~~~~~;,· ~I,ZE~ ~N~:;~~m;~· OF 

·;. FLd.ORING PRODUCED BY. MEMJ3ERS
0 

OF DEFENDANT ASSO· 
: . crAITION~ ' . ' . . . 
~ ; ; .; . . • . : i ... 

: : "\V~~ have St\eu thnf, takiJJg the · A::-isoci;ltion ~is a whole, 
00% I of. au the flooring. p~·o<1uce<l .. by ·it~ members, is 
m:ap1~; 5'70, b~ech, ni1d 5% birch·.·: ·(Vol. i~, ·i)p: 630~1', 778; 
Deft~':Ex.·:dC~3, Vol. iV,' fol. ~ p~ 5432.) ... ;·' . 

·: Thie av~~·~gc··.p\.~r~cntug~s '., ~>f . t.1~~,:. 1hr~~ g~:~t!le~· in all 
three :woods al'e: · · Clei1r f>0% ; No. l, :m %,'; }\'actory 15% . 
.(Defts'·: J;;x: KK,·. fol.' ,iv; p: s12·; Go~. Ex: ·499._YY~· Vol. 
I··v·· · fl'·. ' 1··6')".) '· .···' · .· .. · .... ·.· · ,. .. ' · · · · :·. ·: · 

. ' O! ., JJ .•. ,. ~7· . .. ·~ ... ,•.··.\ : .... . , .. , ": : ... -.·:·~:·:·\ 

. : . The 13 / l6 x 2:l. :mapl~ "iloori~1g:. (au" ·u~1-e<; . g'rades }.: con· 
stitnte8.-~bout-70o/o: of · the· entire. (mtpnt o{ fl9ori.ng, pro· 
dlice~l · Ly-lh_e mr,mlJcrs: . (Defts '. · T~~x. • KK,.-.Vol. ·. IV, P· 

842_; ·v~,~~ ,f.~ iw·. f2~~3_.r · , '..-. _· _· ! .. > :: '. '.: :·,: ···i ; : :!,:/ _'.,.·"' 
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ROW MAPLE, .BEECH AND. DIRCH FLOORING IS :l',f°ARKE'I'ED, 
·· -~ND TO WllOM IT IS SOLD. 

· Like steel, . iron, .wheat, tlour, cotton, packing-house 
products, an<l otlier staples, flooring is sold months· in 
advance of production. · ( V 01. I, pp. 408, 421, 341-2, · 386 ; 
Vol. II; fol. p. 4G2, 465, 5G3.) Def ts'. Grant · Keehn JiJx. 
22, Vol. V, p. 955, is a · graph which shows · in -' feet the 
amount'of unfilled orders of~ Association· members at 
t:he end of · eaeh month, hegini1ing with J animry; : 1912·, 
and ending with February; 1!)23. 4,000,000 feet fo1; No
vembcr, 1920, was the smnllest amount, and ·more than 
3~,000,000 feet during 1917, 1919 and_1923 was the gre.at
esf~mou.iit 'of unfi.Ilcd 01"ders diu·i'1ig . the ele'l~en . y'e.ars 
abo\·e m(~ntione(i. ' . . . .. ' 

. . ~ ' : • ! : ~ ' I ; , 

' .·.: : WELL-INFORMED BUYERS. • : .. 
I ,(, 

.... , : ' : ,. 

: . {; . ' ... 

"About no to !)5 per CCJlt of all the flooring produce<l 
by ~embQ.rs of the .Association is sol<l through retail nnd 
wholesale-_ lu~ber dealers; ~\;]1~ . tak~ -th~ .tracl~ jo~unais 
nho~:c"meutioned. " 1 -1 (Vol.' I , p. 171.) · 'fhese ·journals 
al~o. jmh_H~h a great deal of other information nnd Rt:atis
ti~s, .. : 1\·Hh respect~ to market oonditioilS, pl.:ices,· ·salos, 
trend, etc.~ an<l are reud . g~ner~lly .by all dealers, jn: floor
h1g and 'other lumber prodncts. (Vol. I, pp; 291-2.) ".'. 

. • .. . : ' ~ ;' • ~ ·: :·: ' ' : . ... ' . . . : . ~ ' . . ; . ' .. : ' ' . : ! ;· ~· .; ; 

. _ ll~ost of these dealers, especially the largo ones, s~nd 
o~~)i1qt~ii-ies hy telegraph . en~ mail," to _f r om ·3-_ to ' 40 . 0! 
m~re fldoring 'man{1fabt.nrers usking ' for prices . on. SJJCC~
fied 'q.t1.antities1 of· ditierent 'itenis, and buy \vherc thef ca1i 
do ·so cheapest: ·1 (Vol. I,' 1)p. 410-427,: '429, 436:,' 448 ; 'VoL 
----~-·--- ,__; ______ - ---·--""""""""'-

'wi.•1ie· fotiliing· Iumher .}o11rnnls of ~·icie' ~ircitl2itifai· wb<~rdu: lu·e 'p11h

ll~b~ lliuci1 'o t the dnta gathered i>r the defentlant Assoeiat1011:1. (Voi. l , 
Pp, 170-171.) . ; ' ! '· · · :. !• --;; I ;_ ! 
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fl, .P*· 450-458, 45!)-4Gl, 4GH, 4(i7, 4GH, r>BO-f>38, 5GO, 5UJ., 
571-517 J 578, . 581, f>84t [>8S, 5!i7; GO!l, 617-624.) 15 . .. . 

:Mat1y of : tl.te defendants have . representatives in the 
princ,pal markets of the country, .some. of them travel
ing ;s*fosm~n ~s well as representatives, a1~<.Lstock and 
price, llists arc .sm1t· out from time ·.to time by_ most mmn~ 
bers.-1 (Vol. I; 173, 260, 319, 322, .341, 393-4; Vol..II, pp . 
. ~GO,: $64r5,, 57t), 592.) , Some depend· principally · npon 
Qstabiish(~<.l ·good, :will of regular customers, .. who are 
reachbd by means of telegrams . an<l letters. . (Vol. I, 
pp. 2~0, 218, 259~) . ' '·.' . ' 

.. . Fr~quently the buyer off e~s t~ b1~y. in ·tlie fii:st" iristance 
at ~ '4xcA pr°ic~, · br : ~fter gettin.g ~ <i~1ot~tio~ 1ie · ,~m re
port k)ack f.hat some other mannfactni·~r!' has ·made ·a, 
low~r.] pricc, and offer an order at sni~l lowcr price. , (Vol. 
I , Pi;.1289, 3o:3~30.5~ -::n ·B, HlG-317, 3·42-3, 3GO-i, 363, 3G9-370, 

~33, ~-~1.) . . . ;• ; ,,. . ~ / .. 

i:T. is 'iUN-D1sPuT:ED TirAT.·Tn:E FLooRiNa MANUFACTURED 
: BY ,1 MEMBERS OF • TIIE . DEFENDANT : ASSOCIATION IS 

. . SUP~RIOR TO THE MAPLE; DEECH AND. BIRC_H FLOORING 

.. MA*UFAC'I'URED BY. NONMEMBERS; . THA~ . ARCHITECTS 
SPECzFY -FLOORING.· MANUFACTURED · B'-Y MEMBERS or 

. SAID ASSOCIATION OR ACCORDING. TO RUL'ES A.DOI'TED :BY 
IT, AND THAT WHOLESALE AND. RETAIL LUMBER- DE-Alr 
ERS,. COMMISSION. :MEN AND ,TOBBERS PREFER TO DEAL 
WITH MEMBERS OF THE DEFENDANT ASSO·CIATION. 

) !~; · , • ,.·. ·. '>\ • ·::.·:;~; ·~~:~ ,~!; ~ • .· • . " ,••l ',I: • ·=" ,,•f ; "j. : ' , {·~·r 
... .1.\s · slwwn,. yp pages . 1G9-188, . infra, ,the: clefo11daut 
A~$~Ci~ti~;n_ .~~IH}. i~~ , r;r~u(,:Ces~(;r~ .. s.lo~i~ sk-in<l~~·dizc(]. th~ 
~~q~ing -m~nufactl1~~µ by_ tbe~r· ~ne~·~~r~~·:1• (1~~d~J~-~ ~~-~ 
e:~.r~f°~tlly. (~e.fi.n~l1g . t.1,i 9:. ~1iffer~1~t1 gr~~lc~,; ·w~re. ~~r~~late?· 

•• ,_
1,'H nlJ(Jrc_tli , oX _q1~<1tn~io!1.~ .. ~·l~ _.clill'~r~n~ . mo nnf11<:tnreri:, . JM)tb mc~mb<'r!! 

' • ~ • • • I • • • • . ' • • • • • •• • • • ; o • • 

nntl ,nonmeml>~l~~ .. _wH~ .i11t!l!F~ie11 ,by; l111.r_e1;~, !~!?.'.l; ~1.~~~-o~l_q"!":~l ,iu_. ey~cl~nt" 

by t.he <lefNHlnnt~. , r 1 r ,_•;· ! .•: , 
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Mr. Iloherison was nppoi11hid in;;;pf\cfor of' tho differnnt 
Association mills; · }Wrioclieal trips to n11 t.lic · mlns nr0 
made;. instruc.ti01i is . given to graders ~t!ld. other em
ployees, and numerous .suggestions have been ma.de from 
time to time for the .improvement'<>f the inachine"work. 

Within the· last few years uniform steel gauges ,\.ere 
adopted by all the members (except' one) so that' · the 
flooring' f nnn one .A ssociat·ion 1niU. would match with· the 
fioo rin,q from the other Association, m-ills. ; : 

. .. 

1\. reinspecti~~1 service was esta~lished and maintained 
ty Jhe defendant A,ssociation and its predecessors for 

I I ;· i • • I : • • • : • • • • • • • • ·, , • ~ . • . • • ' : , ' ' , : 1' • 

,tlie. r~mspectfon, ui)on the request · of buyers, .. of.floor-
ing m·a~~Jf actu~·ed by 1\.sso~iation ~embers. · Inspectors 
ar<l.sent 'any,vhere· i11 tho· United States, ·1·ega.rdless of the 
amount involved. · . · . 
• I ! • • ~ ~ f j ' • " • • ' • : \ ' • • : '', ' • ', • • • ' • ' • I ~ 

1\Ir. Hawley, Vice President of the Burns I..11~ber ()om-. 
pany, c{ Chicag11, :which has been engaged in the .re.tail 
1nml>e!·. ht1.i;incss. for Jlio pa.st . 22 years and which owns 
two· yai·ds~ · tc~fifie~l tl1at J1i~ ii rm lwmllcll. ;d)Qnt 75n,oo<) 
f cet of. maple . (foori11g a nnuall r · Hl HJ so-: . 

• • : • • • • > • • • • • • • • ' • : • • : ' .. ... 

"I know ihat there is JlOW and h:1s: been au Asso-
' ci(ltio11. ·1v c vrefer to deal with them l>ecmis9we a.re . 

. :' .pretty's·ii re ol getting wltat ive lni.y~· both. ai to gm.de 
. ·.omd' qu'a1itity; al1ul u.~-u:auy the find. the priC.e$' 'right. " 
··(Vol. n,: j). 462.)' " ·,;, · .,. : '" "· . . '·· 

,on cr?ss_-~~·~t~il~~) ti<;~l, . J\ h:~ II~wl~y t~~tifll~tl: 
1
, I 

. ··.: ~:''Y~~ .. ~~1r~fia.se ~t~ I~;\·~t .'9;f ;,e~·"~e~t: :~f. o~~. maple 
· fioormg from the H olt -Hardwood Company. "\Ve do 
11ot~lway$ get l:Iolt '.s prices first . . '-" ·1 ~·. • :. \Ve fr<::

. quently . get , prioos from . commission . men . withonf 
k~o":ing .whoro . th<;y. 'represent ~Vo usually ask .com

' · nn~~rou men:whetlrnr· flooring~ offered :was.·made by 
' ~. . ~ . , , \ .. ·.. \ · . :·;. · .· ~ .. ~ ~ ;·. ·. ' ·'. • ;. 1 
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·l n. member -of the. ~\ s$<iciatio11 or who8e flooring it is 
I they are quoting ~n . . ~ , '.!'. " . . :w1i ~~q..-ve .~!w_ays pre. 
If en-ell to do b-u ... '>ntess 1u.nth ·membe.rs of the Mapie 
'l Flooring 111 aiiuf a.ct iwc~rs A .~.~ocicit ion. · ·r thil1k their 
·,1 grades. a.re more sta>ndard 'than the 'grades . of out
~ side :people.'~ (Vol. II, p. 466;) · · ·,.,,: , ~ >, 1 . ·. 

I 
" : 1tr. Harris; the 1fanager of the Harris Flooring Com
pan!Y; of New York City, which -represeilts the· Harris 
Ma~mfacturing Co.r manufacturern ... <>f oak . and maple 
Hoo~ing, testified .. that his company ''handles about 
fivel million feet of flooring a year, of which 500,000 feet 
nrel maple fl.ooringn; also . ' . .' .. . :. . . . .. 
\ \ • ' ! ,. • ; • • ' '• : ' ' ; • : ,. • ~ • , : ( ' i : ; ' : ' ' ' ' ' I ' " ' ' '' ' ' ~ : : ' ' : : ' 

· · i '· "\Ve ·repi·eRent the Har~·i.s 1famifayhfring Com
-:--·1 pany; a1id buy fro11i otlie1·' tna1il1;;fa'ct-ure·rs. Lately 
· ·;, · I ·we h<ive -beeii -confin.i·1tg: 0-ur piH·ch'ases! of 1na.ple fioor
.,.:, ! .ing . to , meni.b_e-rs : o l the . il! aple .Floot'ing ; 1Yf at'wuf~-

1 turet·s Associat·ion because of the ·'ll!l.ifo·n!I· quality 
I of the ff.oorin9 manufact-ure<l by therit .. " (Vol. IT, 

.. J p . .5~4.). '.:1 .. ··~ . / : ... : .... ,-: ,. : ;._, -;i_,·· . .. 1 . . ... ; # • ••• 

;;
11\J:r. Stt>rin/ii'irieinl1ei;•(>f thci! fi;·m:of Gccii·g·~ ;Ii. Stoi·m 

&'Qorri})nny, of Nmv Y<?i·k City; Ia~·gc' 1.'btaif'dealers in nll 
ki1(~1s 'oC lilml)'er, testified · that his. fhm hau<l1eil abont 
2,0Q0,000 f eot of maple floodug il yC'n·,:.: ·. (VoL TT, p. ri8t) 
:!\fr.!.St<lr1nt0Stiflc~llnsfollo\-r8: 1 ~": ~ i i. ·: : ; r.q .: :. ~ · 

'. . . ' .. : ·. · '. ~.'1'1~0. 'sla1.1ci~1rdi~~tiou ' ~i . - hl~plo, ·~~p~i~ig' by the 
.... . Maple .F1loormg :Manufactui'ers A13s.0~1a~1ou has. ~cen 

.. very beneficial to the purchasers' 6f .m~pl~ , fl9oring. 

Q. And in 'vhnt respect, J\fr. Storm 1 , . 
• : ! : : J : ; , : • • ~ ~ • ' ~ .. " , , : ' I I ! .' " ',' • \ ' ' , l : ! • : ( 

A. \Yell~ for 
1cixinnp1c;' iiJe k'lio1» that when ice 

. . :~! :. buy~''m,a1)le. fioori1ig ma.uufa-ct-ured by"a ·-member of 
,.,(, '" the A.ssociat·io1i tha.t ihi1ill' be ·well m.an·Ufactured a-nd 
., :·: if it is ·not we d_o not have -to take it. ·.'. If'1.ve pu.rc~ias.e 

:1:\)• frnn-voutside niills· we cann-0t be:.<fo si1,re .about.#, it 
.. 1; ;p·41iay oh'Ynay 1idt be;' ,,..A·1ul ·in.'f)1u·chasi-n.,q ~e a].ways 
·~· ! · 1nen.tion. .. the· fact: that• ·it·:shall •be :!ltssociation 1nmit1• 

f acture, because that protects ~ts, sort of like a. 1.l 
: ~a.1·a.t . rnarlf, . on you·r,Jr;we,lry., ,,,Tha.t, .. is.; a.fact. , It 1s 
very, very helpful. 
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' TV e frequcufly 1mrchas1~ fn;·m 1•ario11s · 1nau-u.f ac
forers ·u:hen our own mil.ls cannot supply :ns, but I 

. will tell yon frankly tha,t 101~ do not l,ike to 1mrchasc 
' fro1~i a,ny niill that is not an .AssociatiO?i mill . . JV e 

have been burned that 'Way several fimes ·and'do not 
like. to· do it.: . If. there were no ·Association, all the 
d·ilf erent manufacturers would be making their own 

, <.· gt:ades.and s·izes and you, woitld 'not know what you 
... · were getting unf.ess you got .it fro11n one niill . . I do 
. . , not . rememl)er any case in rece1it years -\vhere we 
· '"have had to have rcinspection. At tfoi(!s there have 

•been· compfa,ints but the 1nanuf acturers . themselves 
· .. . have always come on and adjusted the->:>i. We have~ 

however, off.ered 01.lf' C'/t-Stomers tl[:e r~inspection 
service a·Ji,d it is usually a very convinci-n,q argumen.t. 

· .As a whole, the 1·einspection service is benefici.al to 
. the trade. <'!' * ~ . In our· j udgment the Maple 

Flooring Ma-nu/ a<:turers A ssoc·i.a,t·ion has beett ·de
., .·: <:i.dedly beneficial f r01n . the standpoint of. the . user 

.. of the rn"!Lple fiooring." (Vol .~I, I~· 58?.) . ·.. . . 

M1;. I~arl J~artholomcw, President of the· K Ba.rtholoi 
mew IIarcl\voo<l Co., of Chicago, . wliich harnl1es :ibo11t 
2,000,000 feet of maple, beech and birch flooring a year; 
besides oak flooring and hardwood lu.mhcr,· fos tifie<l: · 

. "Q. A1u.1 whom' do );011 p1~cft'r to de:~l with, a~ a 
gc~1wral l'ule 1 · · · · · · · · · · · · · 

.. A. \Ve' would rat11c1; buy frorn tho A~ssociatio~ 
mernhcrs, for the reason that there iS it·mformity of 
grade;'an<l then in case of dispute with a c·ustorner 
there .is a recourse of. it?,Spect·ion, at any destination. 

Q. State whethoi· or not yon · have· found · the 
· grad(~B ·of flooriug manufacturu<l ·· by the dlff ereut 
members of the Association satisfactory.1:

1 
.= . 

A. ·'They have been very.satisfactory. ~ 

. Q. State whether ot not you hnve' fonnd ' the ··re~ 
· · inspection. service . maintained ... by :· t h.,e:i: defendant 

· · · Afaple .. Flooring. Manufacturers ,A~sociation. St\tisfac-
..... t~r~?., , ... · i · • . ··.· . ·.· . . : .. :: :· :1 .. " . . . , .. ·" :. :.; 

: :; · : A . . Yes, . They hav~,, given prompt . service,; and 
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·. · sp far . as we know it bas been _satisfactory to both 
·. · hj1lyer an<l seller . . ·. · ., . . .. 

: ' i Q.' · :bo )rou consi<ler that that service is efficiently 
' a;nd honestly and fairly. maintained 1 · .-. · .. . , . . . . . ' 

I A_. · Yes, we believe so." · (Vol. II, p: 455.) 
' .· 

. Th~s whole matter is summed up by Mr. C~ ·A. Flanagin, 
who Has had hventy~five years' experience in· an branches 
~f th¢ lumber .business~ His compaily. annually handles 
about! 3,000,000 feet of maple; beech and birch ·flooring at 
its Cliicago yar<ls.· (Vol. I, p. 427;) Mr. Flanagin 's testi· 
mcrnylon this point is set forth iii the "rnargiit17 . . ; . 
.. ' ' j ' : :. . . . . . . . \ ·• . .. , : , ·. ~ . • .. . ' ' . . ' . . . . • . ~ ... 

·---
. ''.""Q. I Why do you p~efer to. deal \~it.h "inembers ~f ·.the defendant ' . .. . . . . . . . 

Associdtion? -_ · · : · . · 

. ( fol. t160.) '. A. Well, · for · many' reasons . . One' of our re~soris. is that 

we arel surer ~f :~etting a: ~ufr~riu' gr~d~ of flooriui; ·and \1nl~i;rm m1mu· 

!adurJ. ; imd in cnae we have .nny complaiut on it.,. Ml ' often .will bap-

1;e~. · ~\ieu lf ~;le grntle is right,-nn .n1:chl;(\(;t may '11ot. he .fc~\i;1~ .Just 
• · j • • • • t' ' • ' I • • • • • • 

right '~'h('ll lie looks at it, ancl lrn will think thut it Is off gru<l~, <lr . ' .· ; '· . . ' . ' . .. 
ll\~rhnpk the owrwr i>1. compluiniug to I.he ar<:l;itl~Ct, uncl it is V(\l'Y easy 

for thJ .nrchitc<~t t<; fall buck on the ~1111•:r1n;uu~1~: th~ .rard Iler<>, tbat 
; .. . .! . ;. ' -:. <: .. ·. ·· . . : .· : . • ·:' • ·.1 . . ' .: .. 

is the. to·lwtween h£!tweeu tile 1m111ufn<:turnr nnd the\ .consumer, 11nd h~ 
: . : . . ' . ' 

will cJmpl.nin nhont the grnde; well, if \V() n1·0 l1uyi11g ns1;oei1ttiou 

ho(;r;i~ig ·all· ~e lul\;e to do' is call for ~ii "..ns~oci;tti~n · i ;1~J>C<:tor, and I! 
•' ·' ;, ' ' ' ' ' ' '• '·''" t, I '• ' 

t_he flooring is 1·ight, that settles it, and i( it la J?O~ i:ight we w~nt to 
protect. the 1m:hltect and the consumer.· If lt ls . rigbt it settles any 

arg11ment-wllkh we cou!O not settle otll~rwii:;e. .. ! · · : ·' •. 

· ; Q. ' Ila ve Y<>U hod ocdu;i~n to lune re-ius11ectious, us they are · cnllcd? 
A. Yes, sir.'.': :· ! · , .. . • · · · · ·•.) ; . 

Q. State whether ,cir · i1ot those re-iuspeetions have been satlsfaetorr 

~o so4. nJ¥l_ Y.?U~ cli.ctits, :or un:satisfoc~r!. ? .. : . ., , , ........ , '. ; 

1: A.' .. Why;: they; hnv~ ' been · r>ntisfoctory. · We have bnd· dl!Iereut re-

sults. '. 'r cull ·io min<l about" a · year .'ago; 1' ·thiuk; fhu t" ~ve· ·h.ad ·a coin· 

i1laint ou some maple flooring, factory milple, from I. Stepiw~~()~ Com· 

l)l\DY; , and \ve called· fo~ the associfltloi.1 ·111sp(f.Ctoi-, · ·a~~l he : snstaine<l 
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.: Similar · testimony was giq•n by dealers of Boston, 
Philadelphia, Nc.w York City, Grand ,Rapids (VoJ. ,J, l>. 

our C'U~t11m<:>r'::1. complaint, nuu L Ste11hcJ1!'j<m & Com111rny hnd to mnko 
goml through ui,; to <mr c·ustorn<•r. 

Q.. Di.d they :do tbat readily? ..• 

A: Oh, yes .. 'l'lwy ::;ent a man down here, .their ~fr· Slle1>e<:k, from 

Wells, cnme <lowu hpre und authorized our crn1tom<1r to go ahead 
' , , , ' ' ' I • ' ' ' 

(fol. 761) and sort the flooring und ni>c whnt he conl<.I, nnd thE>y pnitl 
. ' . . . . . 

for the lnbor 1rntl re1llacetl tlle flooring. 

Q, Have Snell disputes as hny(~ arisen l>een lldjostod l:intisfli.ctorily 
t.o rOu ;'nn<l f.o )•otlr' .. c~i~t.om'ers? : ., .. ' \ . . I :~ : : , \ ' 

••• 1. 

· Q. Either one· wny or· tlrn other? · · · · · · · ' ·· · 

·· A ... Yes-. · We have had complaints wbere the customer wns w1·ong 

ftnd whei~ · the inspect.or . sustained the manu!nctnrer; but it wns 

nlt\:llYB Stltisfactory; nfter tbe iuJ'lpe<;tor bad made his iJispectiou nutl 

gly<'u bis report, why, Um~ . settled it,--en~ryonc was satisfied~ . , . 

. Q. Would you .. s1cy tl.rnt flwt im;11~<'f.ivn sei·rkc of 1_t~1~ . of the US8<1~ 
C'lntions that llll\·e been in existence sil1<:c l.915 hns twt:n houeRtly .an<l 

' ·' .. ' ' ' . . ·" ', ... . 
irupnrt.inlly con<lndi~CI '! 

A. Ye·~. sir; <lc~('.ilh•cl!y i-o. \\'c nsc<l to buy of .lt. Cioll!ll)r.. "<.:01.11pa;;~; 
when th<;y ~"~i·e in(mihr•i·s «1r t.tw Assoi:int.i;11i: . Wlil'll\h~~· dl~<·o;1tiu.~ed 
thl!ir mC'i;ii~r><bip in tIIe Asso<:Jati<m we <'~ns~d to lm); · from tlwm o()

tnttse we Mt thnt Wt~ hn<l no 1m1tcctiou if there al1ould lio fi. comr1lah1t 
on the grncles. · · · · · • · · 

· Q. State whether tllere is· any diffcl'ence bet\\;ecu · th<~· uniformity 

<1t grn<los marmfactlll'e<l by tn(!mbers of the l\IRJ>le Floorhig Manufac

turets Assoeiutiru1 and the grades that are m1.wufactnrcd ·by 11on-
m~mb~rs? . . . . ... •• •• · · 

·. A. Ont.side of .. Ct11lillac .I tl1ink. tlle grndt.!S. a~c .n~ry . uniform. We 

~ousi~er Cadillac makes a better. grade .oi lllUJ1le flooring . than .. any 

other munutactur~r that .we. k~iow anjthing ~bout. ·.In fnct:. they make I . . .. . . . · ..... , . . . 
~ .~.t f.e.r ::r11de or ftaoring tban we made onrs~lyc>s , nml. we t.bougbt we 
niade ~s g~d ~ ~ntle a~ «~~ul~· ·~ 11rod~ce~. . .. '· .. . . · ... .,:;-. 

Q. To whom do you refer liy 'Cadi!htc"! 
.· . .. . i ~ . . ...' 

A. Cobbs & .hiltehell-(',olJbs & Mit<:bell alHl ~Jit<:heli''rirotbers, their 
grados are hlenticnl, the two pla11ts. 1 .. • :·; .•;.i ·: ·· · :; 

Q. Leaving out Cobbs & Mitchell, and taklng the gra<les manufac-
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1411; Vol. ·II, pp, 46~), 4G7, 538, 562, 565·6, 579; 593, 604, 
6101618), and the petitioner stipulated that testimony to 

! __ .( ___ .. _. __ _ 
tur<>~ by tlte other meuibers of the Assodation, how does that com· 

! 

pa1·ei with tbe grades of nonmembers? 

A.I I would say they were very uniform, outside of. Ilorner;s grades; 
I . 

I an! not f.amiliar with them · since he bas been a memb<~r of the ;\ss(>. 

cinti~n; before tliat time bis gr.a<les we1·e unsatisfactory; so mu('h so 

t.hat I we discontinmid any · business with him. · 

Q.! How about the machine work cm t hem? 

. :A. I Their tn~chine work i8 aJi vc.r11 u~oa ,' they ittterchanue, 11ou k11014 
i •' ·: . 

and jif you have a carload. of flooring from one concern it i8 a big 

aavalntaue to be able to match that. 1tp wi th somc1Joilu else, fa cas~ 
11<>14' . hin buy a. Httle chea1>er from. 30~i~c otl~er 11UJmifacturer, . and. ~u 
ha11~ a part of a. oa.rl-0aa o·n, hand, t.t e11ables · you to 1Jll11 f1·011~ tvmc 

othc~ manufaC!turer and mi:» it t·ight fa a.1ul ship it ou.t. Otlterwiso you 

tl'ull~<l have t.o keep a Uttlc of this 111.a11.'s flori'ri11g, a/ltl a little of thf 

othe~·.~.- a net if you had. a lU tie mi ha na 110·1• woi1l<t 11-<a >c to keep it CH· 

tlrelb · sevaralc 1uuL ship i t 11c11t1r11tc, ·HJtlr:h 1couM. be quite a lwrrlslt ip 

on die luw bet· yant..~. 
Q. I· '.l'l;c . mlltcllin~ of tlrn p1'01hwts of. tht~ different Ass~d11Uou meui· 

~ \ 

ht•1·s ihils ~n hronght nhout, suy, wltbiu the last two 01· Un·('e. seai.'lli 
. i· · .. 

bu.s it not? 
- i .. , 

A. Ll\rgcJy so, yes sir . 

. (.fol. 7G3.) , Q. You consi(ler that <:bauge a distim:t u.dvfiutnge to the 

lmyer '! ... 
. A. 'l'o the dealer, yes <:ir. 

Q. To the dculer? 

1' '•' I . • :•· 

· A. 'l'o tho· <lealer1 · ye1:1 ' 1111'; it enahlua liim to ~:nri·y· less ilooriug on 

ham!; ils I ·just explahied. l You do not have too many ·different k1ndS, 

hi' case 'hfs cbanges in buying from ' one to anothel' . 

.. Q. · .. Have yon hougbt any' 1fool'ing 'Qf HorMr's, nfter"be. bt,,Came a 
member? 

.... " ·. '.,1' 

: • I·~ : 

A, No, I thh1k not." 
. (Voi,:: I , pp. 430'.i.)' 

;, !. •• . 'f 

'· : ,. . ' 

• : ; · o I , , ·, 
.· .. ... 
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like cffocLwould ·be givc1t: by represcnta lives of the. Hill 
Lumber. Company; t.he · rrozer .I..1umber ·Company and the 
Capital City Lumber Compuuy, of St. Paul and Minne
apolis, if cnlleu. (Vol. I, pp. 225-G.) · 

"'111h~t · ar~l1it~cts ~pceify that maple, beech and hircll 
flooring shall : conform .to. the Grading Rules of t}i_e_ .. de.~ 
fendant Ass<»eiati<m, see Vol. J, pp. 94, 140, .293, 307.-· . 

. That the. product of the Southern mills is considered 
inferior, see Vol. II, ·pp. G08~ GlO--the testimony ·. of a 
large Philadelphia denler. 

. . . : , ... 
( .· . . . " .. : ; ; ' 

With respect to the New J~ngland product, 1fr. Robert~ 
son testified as .follows : . . . . . . , 1 

'' Q. An<l there is considerable fiooriug manufac
tured in the New England state~, is there noU 

A. Y cs. It is· not standardized, neither . is it 
graded, according to our grading rules. They manu

. · . factnre it fo 101ig leugtlls, hut do not gra.<le it in ac
cordance wi_th 0111; grading rules;. at all; on m_ost of it. 

:. Q:: -,,Vhat are th~ · differen~~~ betw~-e~ tirn' E~~tern 
grading and. the grading of the present defendant 
Association t · · · ·· · ·: · · · · · ' · · · · · · · ' : · · . .. : ·· .. ; " .. ,, .· ') .' :· . : . . .. -; 

A. · There are defects allow<~d in their stock which 
· ·are not allowed in our grading; and they wilf leave 
,., the boards as they come from the matcher; long, with 
· the defects in. ', : '\V c . trim . them out,. aud make tho 
·grade, make the grade alLClear, No.: 1 and Factory. 
Maybe tlicre is a defect down: tlierc, pi:etty close to 
the end of the board; ,vc will "throw. that · end of tl10 
foard into Factory ... And. they leave that the whole 
/ngth, and call it a log·. run; it ·is just · as it comes 

. ~?D)}he.;log or. lumher. . . 

,. Q., \v1~~t do' ~ou, s~r,' if .t.h~1:~_ ' is a def~ct·in it? 
. , ~\~a1t <~e~ec~ _ ~o y~u mean?_ .. ·· · .. . , .... · "". 

. . (fol-' 9.1_~:) »A: .~ .itno~s, shakes, splgs~ .. hp rd, or 
·. ;~ytl~nng~suc~, defects as have ~een r: ~ent10n.~~ he

re m my testlmony.;' '·· .. (Vol. IT, pp ... D23-4.) . . , 
• \ . ·. .. .•.• i • • • f ,. t • • • • ~ ' • • • '. 1 •• 
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'; ·1 ~l.1\ ' 'llol>crtson (the 'i\.Fl8oci'ation 's inspector . of plmits 
mi<~ .~ch~ ·~·epre~elltntivci) is corr<»horHte~d,hy ·e~>trcspond. 
cnJe that ·pussed hotwe~ 1~ · 1IHf P. :\V._Wou<l Co~·~lora.tio1i 
of 3oston, Mass., au<l the H olt Ifardwoo<l Company:dur
in .. l!J21. rr110 former company pnid Oto la~t.er i5 to f9 
~~ '. l!l1cnisai1d feet more ,th.an : it could bn~ .:Mninc'and 
c~ i'aJiaufioori1;g f~r . . '(Vol. I, r>p; 245~24:7.j .. :~ :·!·;· ., 

I • • ,i ': •I' •, ·,;, "'"} !:• ,:i :<; 

'l'H PROOF WAS UNDISPUTED THAT THE .PRICES OF A~O
C AT"ION MEMlfS,RS · :Fo:a MAPLE, BEECH AND DlltCR 

.. FE ORING RAD BEEN AND WERE F~IR AN'~ ~~~~O~AllLE. 

r 'he Jolm Schroeder Lumber Co.-onc of the largcstiu 
the coiintry-·abandoned the 'mamifacture of ma.~le', · heech 
an< birch flooring because they could not make '1t pay at 
~Ii wauk~e~ . : . ·: . . . ! .. , , .. · , i , , . : . ', .... 

" "If costs n~ore ; to ma·rM.tf acture ftoorfrt .. g: i~i the· City 
.. of llf ilwau.kee than. we. can buy it in the open. ~narket. 

, : . : -."\\Tc found that .w~ , cpuld purchase to b~tt.er adv~n· 
··:: . tnge fr.om othcr:fiel<ls than manufacture t.hc fic!ormg 
: . · .. rnwded fo.r )Jig jobs . . Most . of the. people .from .whom 

wp. buy flooring eall us shoppers. \Ve shop .around 
': i • mu] ·gGt tho 1cr\\;cst p1·ice~{'possiuleY ~ " (Vol~ ,I; P· 93.) 
• • r • • • • • • • • • • " • l l , • • I · • " \ · · ' i • ~ .. ' • I ' . , .. { 

0

• 
1 

.. .. · 1.. ·' 'i' tiiii~l~ ~\·~ ·st'arte'a · m~i1~t;f.A~h~~·ii1g.'X!oprf ni; .~bout 
.... 18~)0" aud ."quit in ,1Dl 3. }'\~ hn(l' fig!1~:cd ~mt that 

, • 1 • wo could n<>t: make anv· money m"thc mannfncturc of 
.. ·!. • · flo'6riug, ~m<l wou!(f i.1ot . l.my·uny inorc lurob~r for the 
· i ; 1 ... ma1mfacturc of flooring.· ·· Iiater 611 our Govcrmneut 
·' ·: : ordered us . to· sbttt ·making riinplc· floo:rbig 'agaiil. A 

'. ""lot' of Gv(in1rricnt· ,vork: ·was-allocated to us, and we 
·-: ·:" had to go back · into ' the ·gaine. :\Vc·continue<l t~e 

· · = 'mri.n11facli1re ·of:Hooriug until .. riftei· the · ~ar. '. He 
.. , .. : quit the 11uut?.tf actu,r'c of 1iiaple; beech ant1 birch p-0or
.. "'" i1ig' at the bcfiin;·iing ·of.:1922. : *'. ', * i'.· :~;, -i·/n '~ 

\V(! quit ilic manufnd-.ti~;6:i'<~f 'mai~1J:
1 

l>cbbi/ 1rn~l 
' ; ; »birch flooriug · nt· fl1 <~· l1cgiiming of, 1~tl2/ 11ecause y;e 

could ?Wt 1nake <1' dollar •out' of itJ dVe ;iocn~. l·osm~ 
., . • :1?Wney oi~. ~·i·ery , foot i,v.e ,'nt,ade._. Si:1!C'(, .th().t.: (·~·me 1

1te 
~ • . ; ': !i.a??:e-. JJ1~~.c1~r.ed. ·m:iple·,. b~~ch. ~~rd,-. ,7>.t_.i.'_th . fl.opr;~ng 0~ 

> oi1.r .retail.- yo,.rd~ iu~ llf.ilwaukee from. ot'h:er.·n~·!l'~:itf ac 
turn'rs. n -~ '(VoL J, pp:' 435-6.')' ' •! n j ;'. ' ).) .'I ii :: l ,. ; :• L 



· . Mr. Kocrblc,. the General ·Pnrchasi11g .Agent rtn<l. Traffic 
Manager for tJ1ri ,John Schroeder Co:; is a large bnycr:of 
the .flooring ~ above mcutiouea, , nud ,has dealt with the 
difforcut. meinhers of -the dcfoudaut · .A:ssoc.iation: (Vol. 
I, pp. 436-44r);) · Ifo· testified ns follo,vs :· · · "·· · · · 

. :·. ; .... ·:" : 

. "Q. \Yhat would yon say as to the reasonahleness 
·: ·: 01· unreasonableness of the prices of' niaple, beech 

and birch flooring since you · have .. been buying it, 
after yo_ur going out of business in 1921, that is, 

· after you ceased manufacturiug it fo 1921 f · : : 

· ·· A.··. 'l;lte ',maple flooring, at . tli ~ "prices "iv~ have b~e1i 
vayiniJ for it; a1ia a.qairist the vrice of rou,gh lumber~ 
we are far better off ~o ·buy ,the flooring . , ... 

Q. : Than to ma:nuf:iu;fo.re ,it? .. · : · ; 

A. Yes, sir. 
: Q. You consi<ler th.'at".hie.; prices th:a~ th~· publio 
... h~v:e to pay for maple, beech and hire~· 'ar_e :reason-

able,: ·or unreasonabl e·t · ~ ' ' · · = · ·; ·: 

A. They are very rcasonaUle. '" · · 

Q. State 1vhetlrnr. ornot 1101.1, are fam·ilia'r -with the 
pr~ces of the rough luniber, 'and the. cost o/ 'manufa.o-
.t~t.ring it? ·· · · .· : · 1.. • · · 

:,.a:i Yes·si~, I~m~ :_.;'.: .· :': . ·,·, ,;.": " · , 

:: .·'. ; Q .. An<l. your testiino11y, tliat .U1e"prices an~ an<l 
. : have been reasonable is . based . upo1i your knowledge 
· ·. : of costs, and yo·ur manufacturing pporatious before 1 

•• · - :•j ,, '';''· :'· .. : :·; .. ·~.· • ··: ... ~ .:.. .::. 1·, "=· : i .·. ~. 1 ' : . : ~~; 

, : · A. ; Yes sir .. • · , . · . · . . . . : , , .: .. .. .. . , .. ' . .. 
:; ,.' '. ~ . '. (t'..: A1{a tI~ci price of t~~1gli iurri1Jer r · ; . · .. ; 
: ·' t ·· . . ·.; ~ : ! . ' 'i .·' · - ;.~ . • !.:1: ::· .. . '·.: =>~ ,'!·~·.':":' . :; !'t .. ~ .; 

:.:,, . :: .. A: •. ! Yes·sir.'~ ,. (:Vol.. I, p .. 44;6. ):.:: .. , ··:., ,.:, ; · 
.i ,•1 .;.:; ;·;!. 

,. Nr_.; Hawley, the Vice ;I.?resi<l,ent. o~ the B_nrns).Jumber 
Co.,'C)f; d1~ic.~go~'. r~Faii iie'aiei~s i'1~' ali 1~~n4s: oh1iml)cir prod-

. • . . · • ; · : . ,. . : · .. I • • , • : ." , • l ~ I • , •• • 

uct~,"inclu<liug maple fiooxiug,;,who.; 'nftcr,·, tcstjfyi:J.1g, that 
he"preferred·to buy ~ srich :flooring 'from ·members -of the 
defendant 'Associ~tion 1 bec~iu!se·~ ~f the ' quality :'of their 

.. ,·: \ : :;; .. ·.: : ... ~ ., :f ~ i· :l:;i~f;, .. ~ .. . ~ 11 .·:; "!: ~ .. :; ;. ~; ··i::: 
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floorifig, their accuracy· as· ' t.o 1 quaiitity, .· and·· beca11sc 
'~usnhlly we find their p1·iccH 0right," testified as follows: 

·· :: ·i· ''Q .. : \Vonl<l'you ·sa)~ t.11.nftho prfocs U1at you have 
'. · · .· J~ai<l for maple flooring during the perio<l you have 

1twntioned have been fair and reasonable or· unfair 
nh1d unreasonable? 

.. , i A. '.· I.would say they are very fair." i (Vol. II, p. 
· .. 4f52; see .also P~ 466.) . , ,. · , -,.. : · . · · 1 , : , , . : 

n.f ~1 Chari~~s J-. H~niff, a small rntail.1u~nber dealer at 
Qhic.n~o, wlw lrnys about 80% of his mnpfo flooring from 
~i me¥ber. of the defendant Associ.af.ion, testjfie(l: ... 

I '' Q. Do . you ·. consider that tl1e manufact~rers 
h~ve been fair in dealing :with the retail yard dealers or wl1olesale yard dealers?. 

. l A. I believe they have. · · · . ~ · 
• ' ~ I ~ : ~ • : I : • • • ; ' ' ' ' ' , , , • ~ , : • , •, ', ', 

. ·". ··.·1 Q . . Do you consider tliat the price of maple, beech 
at1d l.1irc11 flooring J1as been fai,r and reasonable? 

IA. Ido." (Vol.II,p.~67.) · ·.' . . · .. · 
~ 

l\I~:j C. ·A. Ji'hrnagi1i, testified as fol1<)\vs'-: · 
· ... . \''I ~~ a ~itizen and resi(len.t of Chicago, -Illinois, 

ai1d a.m engaged in the lumber business. I . am the 
Viice President of Rittenhouse & Embree Company. 

, . :: I i)1ave been engaged in .. the. lumber business for 25 
., ..... ye~rs; in practically all branches. I have been in the 
·: " , .. mam~f a_ctnring . cuu and tl1c . buying . and : sQJ)ing of 

lumber of all kinds. Rittenhouse and Embree Com
pany are wholesalers and rotailers .. «>f- ·an ki.mls of 
lumber in Cliicago .... \Ye·JHm~l~\ pil~e1 .lu,.mb.~~'.1 liard
wood lumbe1:, har<lvtood fioorrng, pine .flooruig of all 
kinds, everything,: in fact.,. inltmiber,- both rough and 
dressed. 

·t~: t : ::i l .. • ;· r!;!l ' "::; 'rq : : .:.; "'~ i'1 ,_ .. :·;, .:; . • .. ~,· ~! .; : 
1 , ·:. · . ... :.11i_t:f~1~1I~~rn~ &, ~mhrcc . C.o!11~auy 

1

<1oe(h<.~~ mmm: 
· · ' · 'f acture ·any maple, bceeh or · birch · fioormg nt ·the 
id 1 pres01it- t.hnc: ' :1l1J1e comp1i.ny ·<lisoontinued the ~nu• 
. .;f 1 facture .of!:.such flooring: iu 1915;: I .believe. ; Smcde 
·: ; • ! ~ 1915 our..c9mpaJ;t:yJias ho.ugbt 1s~_ch maple, b~e~l1 . ~n . 

birch floormg as it has handled: · ·wo handle a.pprox:· 
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. imatcly three mill.i01:t feet of mnpfo, beech and hirch 
· . flooring :immally. · The 'Jlitt.enhouso & Embree Com

. pany was once engaged in t.lie manufachlre of maple, 
beech and . birch flooring in Chic..-igo. 

"' . 'Q. ;'."\'fhy <lld yOl{r co~pa11y cc~se tho manufacture 
of maple, beech nrn.l birch flooring? : · " · ",'~ 

·A: Well, it reached a point 1vhere we cmz.sidered 
that we could nw.ke niore mo1-u~y buyin_<f our fioot-in.<J 
than ma,n.1.tf acturing it; we had to bring the lumber 
in here green, and dry it; and of course there is a 
great deal of waste in mnnnfnctnring, there is a 
waste in kiln drying, nrid tl1cn a ' Jarge waste in rip
ping the 111mber. I do not know how elaborately you 
,want me to go into this, but, if you know, lumber is 
produced from a log in . random widths, · and then it 
has to ~e ripped into flooring widths, widths that will 
~ake standard widths of flooring; and in ripping it 

· there is a·large waste to it. Well, of course, we had 
to pay freight on this luinher· in the green; and there 
~vas a · hig· loss there, over manufacturing it· nt the 

. mill.s; of course they have the · smile loss in ripping 
and in waste; b'i1t. t.iiey de>' not hnvo to pay freight 
on it; ·and then other · conditioi1s; ;labor conditions, 

· were against mannf acturing in Chicago,· also; so that 
we hnve found tlrnt we can make more ·money h.uying 
ourmnplo and oak flooring, ·both, than manufacturing 
it. " "' : ; • : ; " "· ': " . : . ' : . ; ; :. ; " i. 

~ i . • ~ • ·, . . • • ' ' : . : . . . . . ! 

Q. Did you go intc» .tho matter. of costs .before 
you ceased the manuf ncture of .it 1 · 

. . . .. : . : . • t 

.A. That fa the reason that \ve ec:isecl to mauufac
· .. ttil;e it.; ', Por' a good ' miany' years,· Jiko ofhcrs', I pre

.su~1e,' we tim our ·:business alt •jn togethe:f, a.nd we 
... ~ere 'tx\aking some: mon'ey;', and "did: i1.ork~1ow"\~here 

!::: .. '."e' ~Y.~~e · making -,it; .and \vl,ion."I took qyer ~~e '_innn
.·.· ,:· ~g~m~nt' .of the manufacture · of the hardwood floor
.·. ·. mg;

1I'st..art,c\d k~\:epin~ ~()Rt~.· t, I hnil ~ l~Ul~ · s~1spicion 
. , . tl1nt Wt1 were '11ot: \lorn"" ' ~1~ well onVof that '(fopnrt
,. ' ';mepf. ns ·\v<~. th(m(rM ··,\r;f :wero:{ n:rnl I kept c<.st:,1 vory 
. :co!l)l)l~te, kef>t' cc~t of C;'.nch ~fopfrt.ment; ~veu to t:he 
., ~ tyin~ . ni) :.of· ~I!e f}oor~ng; t.he. ~\vm,e : ,~~ :used~· ·and t.he 
;: . co~~. '_O(' .11.pprng it, : k1hi r dryrng a~1d '.wast~; ' he~ween. 

t1w · grccn· llimhci" tirnl tlrc: kiln dried/ awl ' the· •waste 
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: · -·=]: l:etweeu the kiln llrie<l uncl th~ inanufacture<l product, 
,, . kept aJl those wastes (fol. 7;)7.) nnd all the costs of 

each operation; and I .fonnd at the end of. the first 
year we would 1>c helter. :off if we: were not manu. 
factul'ing ; nml when I showed tho results to our 

: :: Board of Dir~\c~cfrs they g~ve me .. 0110 year 10~1gcr to 
test it out; they \Vere not 'quito satisfied; b\1t at the 

',. .. .. m1d of the secon<l year the results were such that 
... . > . .they immediate} y decided to di$continue ma11ufactur· 

. . Ch' ,, · -mg m icago. · .. · ,_ . · .. · " . . .. . "" I . . . . 

i_ · Q. · Wh~t did yon do with that plant?.' -~ · 

:.:.:I .·: A. W~.°eck~a"'. it; .sold the ~achine.s for .. ,~1~~l we 
"·· 1 ~onld get for .Junk. : · · · .·. , !·~ : , , .. ·, 

: · ·, Q.: You.;spoke:about Hic \vaste behveen two differ· 
t; ·' ent processes .there. State where the waste is, and 

give the percentages~ approximately, if you ·ca.nt 
•: , ' : ~ ' I ~ j : • , , , , , , ; " I ' ~ • : '. , : , ( : : : ' ' • ' • : : ' ' , ' ' , ~ , , '; : : ,' • j 

'-; ,; . ,.A .. ,'\Vell; that-.is some timo ago.· :As far. as I can 
.. ·· remember-.. as< near as I can r~member,_the waste on 

· · maple . between .measurement as it· came into our 
.':; '. : yard and. the measurement as it came ont oft.he kilns, 
: f .. _. · ·w·us: about eight per. cent, ·as " I remember it. ·.And 
. . · : , :then the. sll:rinki ng · hetwc~n ' t.he. kiln 'and _the mann· ,· · ij faetul'ed produd would vary according tp .thc .. class 
·:.' ; ~ · pf lumber; you .wilJ get ,lrntter. maple .from 01~c s~· 
·: ·• i. ':tion ' than ,you ·will from -another, you .know-; it "!n 

r 
work up to hetter adv·autagc; but as I remember it., 

. it ran all Ute way from fifteen to twenty-two or 
'. •'. , l f twenty-threo'pcr' Cont wastd. II " : ... '; ii ,i : 

. . ' . . . . . : : : . . . ! ; . :' ·. . . ; ~ ,' . /. 

. Q. Additionnl T 
. : ·,;,:,\' . \: ~A~ ·; Y c~· si;i '.', Sh;~~ , :ivu> .' ,~~ :, J~~;e : b~11gi1t. ~ sud1 
·· ._, :maple, beoch nnd :bfrc11 fiooring.a*?·We .hayQ handled 
. ·i· ,! and have. suppli~d the.flooring , for .a · .grea_t .. m.anY 
,, '·=.:large buildings here in Chicago, either before o.r .s1~ce 
., . " .J .9,15. ·.We furnished practically all the~ Jargc b,mld
: ·; . :,, ings on Stafo .street, Btarting:with ;J1.othsc11~1cl'.s ; TIW 
: , ,;, Huh Depn.rtmont Store, .The: ;Boston S.tore, }\fnrslia, 

F: ,._. Jf'iekl S,tore. for.:1fon, Hihbard,, Spencer,: Ba:rilett.1s 
.; ,\ ! .stores and warehouses,.Rock I sfo.nd Depot, The R~1i
., ,1 : .rwayi ':E~xchange ! )3ui~<lh.1g, ~oth ; section~ (·of .the. Fu~ 
1,., ,·, National. .B~nk Bmldmg, , ... The . Contmental ,, Ba 
": " .. •· Building, the :lmilding occnr>hicl by! thc)~d~SOll; Oom-



•. ·pany. ·.• :\Ve u.lso furnished tho tl.ooring for'· both sev
·. ·.· · .. tions · Of tlrn. ·1rnnois :Merclm11.ts Bank Building; now 

. imtle"r. · constrndion, · which · will u·se appr oximately 
800,000 f oet. l'ho ·other ·buildings mentioned · ~ibove 

.. · ·are large, modern hnildings nnd take on an average 
· ofalJout200,000fecteach." .(VoLI, ·pp.·427-9.) 

. I . . . . . 

·Mr.· Flanagan also testified a~ . follows :'. 

' . "Q. · 1Vk~t is yoitr. ovinion" as .to · ioke'ther. the 
pticcs for 1ria.ple, beech mul birch flooring have.been 
fair and reasonable to buyers a1id. to: th.·e, inl.bliC .• '>ince 
19.15 1tp to.the presetit tim.d? , .. .. , .. ·: :.·. ;; .:: _; 

I • • • ~ • • • • • • ' I • • I I • ' 

.·:··A, : Yes sfr,'I think the'lj liave"bee# fair.' The1.J. 
:. , have fou:Ct11ated ·a ,qreat deat, ·dtte to · supply mid de: 
. · ·. · mand. · During the '\Var 'there was ·a shortage of floor

.. ing, and prices, like · everything else,'- went out of 
sight"; but' I think they have been very fafr ·and .equ·i

., table at · all t·imes, compared -. to ·the! price ·. of ·t"ou.gh 
. ·' niateri.al and the cost" of 1ha·ti-ufaetureY · {Vol.· I, p. 
'· · · 432.). - (See ·also .Vol. I , pp'.- 97, 367, 395.) · ...... .. 

l . . .. : : . ! • ! . : . ~ : • ; . ' . . \ . . . ... . ' . . .. : . . ~ . ,! 

1'Ir. Charles A. G~olhnau, of the Goodman Lumber Co., 
Goodman, \Viseonsin, and the Sa\vycr-Ooodmau' CcL; of 
1fal'iuette, 'Wisconsin, manufacturers of maple flooring, 
liardwood, lwmlock and white pine, testified that the 
C~'lpacity of !~is maplq, ·beech and birch ;flooi.iug plant. at 
hoo<lf!lau, '\V1sconsm, wa~ ,12,000 feet. a day, ar!d that the 
cupucnty ·of the l\farlnot:lo Iloorii1g plaut '\vas frqm 12',0QQ 
to 15,000 feet a day. (Vol. I, pp. 85-SG.) Despite this 
la~ge capacity, the pro<lnction of his two companies .. 1ras 
quite small. (Vol. I, p. 86.) "' · ' '."" ·" · · · ' 
. • ·•. • \ • ' ' • ' ' ·. • l ' . ' ' . i . I • ' ~ ) • • ' • ~ ' I I , ! . : } . i . ' .. : ~ 

i .IfoJestifio_dtluit :·';'.·>' .. : .. ; .·, : J,·,,~,· ; .. ! .. • <t •'.i ' . . , . 

· · "neither · of' om·: com1w:nfos,,befongs or has~ everThe: 
longed to the defendant Association. '·L'•!(Yol. , I, ~ P· 8t) . 

···::-.i: . . .... ~!.'> •• . · ; , .:: ... ,, t·! ·! !J . . f . .• ,•J , , . ~ · ;i - ·1~·::'~ 
·: )\}"~ .. GoQ1liria~{~ a ·-\~if,;~~s ·.r»rpcii1°(~<;<l b)'., th~._po~H jon,er, 

• ' • • J • .' ~ • : : ~ i • • .. • • , : • • • • • • I • • • I • • 

.
0? ~ross-,examhiat.ion also. testified as follows,: !· .;: .. '. ....... . 

J : ' • • • ' • ( ' 0 .' • • ; • , •• : • : o ; l • ... ; ~ ,' , ! , I , , 0 o o 0 • I • I , I I • • • : ' • ' ' C 

... ; ; ···" '' J·V~ ;._11ran.:uf a.ct·u..re .our; 'lnaple . ffoor:in,g · f 1·om . ~-ur. 
,::;. , ~W~}f.Y:~>) ~ii~; o.?f'f'!}~q1,1~bf;r· ;/!,?l:~t:~. is -~~~n~s~ ??/JAi71u:r 
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trwt ' l .can recall whc·n them was a·n,y 11ioney:in niak
iti-g iJnaplc flooring Oltt .of the tnaple lu.niber We had 

· · · · 1·n h a;nrl. . TV e could . 'ltsu ally ,'1ell · the maple lumber 
·.·'tr .some one else at a 1jrice which if we p·11:t it into the 
.. factory a.t the smne price wo·uld l.eave us no 1nargin

1 

l~u.t ioe ha·ue bee11.1 making this ma-ple 'flooring largely 
~s a 1natter of taking care of our trade and accom
'>l,iodation to o·ur cu-storners. }Ve sell fioorin.g • in 
'1*1,ixed e<trs with other lumber. .The , demand for 

. ri>.aple lumber· is ·very much broader than the de
:tjland for flooring. There ·a.re a great many uses to 
· 'Yhich maple lumber is pnt, whereas maple flooring 
i$ limited almost entirely to use in factories, homes 

. . · aind commercial buildings and the· demand. for it is 
'~ependent on the condition in the building ind1istry. 

· ·4t tinies we have p1"rchased fiooring · from other 
• 1~wuf act1u-ers CMid resold it to our trade; • • • • 
lf e; have bought fioor-ing from the I!olt Hardwood 

· .· Qonipany, Wisconsi1i La;n,d ct Lu-mbef Conipa1i,y, aml 
. , . : 1~.ostly froni the-. J. W. Wells Lumber Company be

C:ause they m·e neighbo·r_s of ours and some f 1·om I. 
1~tephenson Company." (Vol. I, pp. 86-7.) 

' i . i . ' :. '' . . l : . ; 

.· .· . AHJ the ~~ompa11ies last ah~,;~ . -~c~·t.ion.ed ' ~re d~fend: 
ants ~n this suit. 

:,: seJ a{so Vol.I, pp. 07, 367, 395;,_Vol. II, pp. 574, 589, 
.GO~,' (b.H, 7"78-9 ~ Vol. III,° p . .165, and piigcs 1.lG-120,· of 
·t11is l>riof.';': · ·. . ·! . • . . . , · . • : • •. ; •• · .. ·.! . · 

: • • • '• • ' • ·. . i 1 • ' ' , I ,' ( , I • • • ' : ~ ! ~ ' ~ ' .: ' ' • : ' : 

'l'he jorcgoiu9 evidc>~ce 'was. wnflisp1;,_t(~d. ~• The peti; 
Uouer did not produce a single biiye·r ot· nian.nfact~rer 
in the whole Uuit.c<.l States to testify that tJ1e ·prices' of 
maple, beech or birch flooring ever. had been or wcr_e un· 
faitor·i111reasona1>1e.··· · .' ',: ·1· ''· :. ··: ... : :-,:,; 

: .. i .· 

Moreov-cr, as we shall Ja.tcr sec, tli~ foregoi11g cvi<l~!1c-0 
-\vas e~r-roboi:~~ci(l i}y ·_ c\~~~ei1ce \vith i:csp~ct . to. -~ost.S. of 
manufacture,' 'etc: Sec ·n ·cfts'.' Gordon EX. 6, Vol.·V, P· 
899, where· tlie -index··of prices of ,.'The Product" of the 
·me.mber~ -of ti1e ·aefondant As~oci.~tiO'n are cornpared with 
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the iu<lices of the "All Commodity Prices," "All Build
ing Materials Prices" and " Lumber Prices"; Def ts'. 
Grant Ke.ehn Ji}x. 17, Vol. V, p. 945, where the prices of 
"The Product" are compared with the . prfoes of com
peting wood floorings; Dt~f ts'. Grant Keehn Ex. 18, Vol. 
V, p. 947, \vhere the index of the prices of '~ The ~roduct'' 
is c~niparcd with the indiees of the prices of competing 
wood floorings; Defts'. Grant Keehn Ex. 19, Vol. V, p. 
949, .~here the frulex of the prices of 'f The P~o<liict ~' is 
co,~pared with the index of the price.~ o(roitgh maple 
lumber; Defts'. Grant Keehn Ex. 21, VoL V, p. 953, whe·;e 
the :1ndex of the prices of "The Product' .' i,~ co~parecf, 
with th~ iiide°x of the" A verage Md:mtfacturi;ig ~nd 1lf ar~ 
keting Costs''; Def ts'; Gh1nt" Keelm EJx. 23, Vol. ·v,· p. 
957, where the t~elation. of.. the pr·ices of ~' 1'1~e P,roduct" 
to th~ demand and supply thereof is shown,· .. Defts '. 
d~ant Keehn ~jx. 29, Vol. Y, p. · ~n1; w~~e~c the average 
cost of "The Prodiu:t" is co1nparecl with tlie ra11,ge of 
f: o: b. :mills s0lling prices; Def ts'. Grant Kcc~h~~-:E~x . 30, 
Yol. !\T., ·p. ·£/Ja;:where ihc index -of. the pl,'ices ·of "rfhe 
Product" and the inl1ex of the average_ cost thereof are 
compared with the indices of Ow r)riecs "{)f ·cc)mpcting 
wood floorings. · . ' 

it .will: be :uocessary t~ ·go . into ihe~e 'niatte1~~- in the 

argurp.ent:, and further comment will not he made here . 

. . ' 

~-

,...,. 
• . 

~· .. 
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THE. tETITIONER DiD NOT PRODUCE A SINGLE BUYER. TO 
. TE$IFY EITHElt THAT ANY OF THE DEFENDANTS HAD 

"· EV~R. EXACTED .UNREASONABLE PRICES FOR FLOOimrn, 
. OR !r:Er.AT THEY IIAD. EVER BEEN GUILTY OF DISHONEST, 
; UNFAIR OR ARBI'I'RARY PRACTICES. ., 
i ... .. ! . : : . : . . . ; . . ~ : ·. ~ ' . i • • . • 

THE RECORD .ABOUNDS WITH -PROOF .THAT.THE DEFEND· 
A.N'fs WERE uNusuAiLY FAIR, coNsIDERATE A.ND HON· 

.: OUBLE . IN THEIR DEALINGS WITH BUYERS. . . . 
I . . 

· _: 111 laddition . to other instances. i1eretoforc mentioned, 
~ve ,J~sh to c~l ·attention .to the f~llow1ng. typ~cal iH~s: 
t~·ati~m( :~f the. def~nda;1ts' \nethods of. d~ing .business. 
:\V~ .. ~ay · that: they ai·~ typical, fqr_ the ~ea.son that they 
help ~o ·explain ·why. dealei·s pref er to" trade with mem-
bers. bt the defendant ·Associatio11. . , ~ . · 

•. : • ,· ~ • , • I , • • · • , . .. I • ! : • • • • : • _. • 

· ' :hfi{ · Blirtli01Cirle,,~ · te~tified · a·s f olio,,;s: · 1 

• . ., f ; . . . ' ·, ' . . . . ·. . ' ~ i 

.. ., '. i " Q. ; y OU. mentioned, . L believe, one : experience 
· ·_,, , 1 1.~1at y()'tl had with Cmnrncr~Diggins Company. State 

. 'yhat that. was,-· thnt yon told mo nbonL · . .-. . 

· · ~··A: · \Voll, t.h1s year : :,vc bought ·· fro~ Cummer
. : ·Diggins quite a lrnnch of flooring in Clear, No. 1 and 

., .. •: ~'"'1wto_ry; being :I think,: ~long , the first. of the year, 
. . around t.hc first of t1rn year, a_t $110 a thousand. . ' 

; . . ! i , . ~ : ; : . . ~ . ... . . . . . ~ •' . . . . . . . . 

1 · Q. How large a. qmmtity1 . . 

A. .As I rem.0mhor there was about 150,000 feet 
· ' iii this lot: · · · · .· 

.. : Q: , . A.9.i(Z th:;;;,t· ~as fa;.· j1~h,re d~live;y~ -~v<is it ;iot; 
A. Yes, sir. 

Q. Now, go ou. 

· A. Aud they afterwards changed their price to 
meet the conditions, to $105, and later to $100, and as 
I r emember a little la.ter on, 1.o $95-volitmtary m~ 
their par~. 

Q. bi other words, they rediwed the price on 
f utw·e <leliveries to you, i1i acord(J!lu:e with the -niar· 
ket at that time? 



G3 

·, A. J: es sir. ,. 

·· . Q. Not-wi.tludo.wlin,q the fact tlia.t they 1tall your 
contra.ct [or fhr; ·whof (i fol:; at $110? . , 

A. Yes, sir. . . 
. . · ·. Q; ~ .A._1zd Y.ou say . th ~y . did tha~ v<>fantarily? .. . ·, 

. · ·A: .~ Absol'Utely. 

Q. : Yo~t did. 11.ot ask them to. do it 1 . .... . ' : . 

· .·.-~1~ .. . · Oh; no. . . ,. l :. • . 

-. '.' .·; Q. · He.:. m~·;i.ti~~~~d, that the ma1'.ke(iv~· soi{er or 
· · lower, (uiUJ, he thought . that iri f a{rness io yoi1, you 

shoidd ha:t'e the benefit of it? 

A.: · That wa.s the id<~a. " (Vol. , II, pp. 455-6.) 
'· : # • • • • • ? ; • : • ? • : 

. It is a matter of common know~e<lge that, not·. only 
"'.hen the pri(}es. of all commodities were rapidly l'ising 
owing to tho um.n·ecedented conditions .. t11at obtained dur~ 
ing th~ .w .. ;r., b~t '~'lwn . pie. ter.rific slnmp .c.nmc later Qn; 

commercial :prneticcs '\\'Cl'e as vicion~. as they could well 
be in imy f<>r1n of society. .After commodity pr.ices Jin,~ 
n<lv~need to . Ull~lrearnt . or'. heights, n~any, 1n~nnf ncturcr~ 
wonIµ . make new· coJJtrnc:ts nrnl ig11ol'c .. Previo~1s .im0~ 
mndc at lower p~·ices, oi: .,withi1~id <1.clh,~rics mi vi.u·ions 
pretexts, or seek. on tcclmical grounds to evu<l~ 1h(•i l' 
just: oblig·ntions. · 1'/w . con.duct of the def endauts con
formed to 'tlte ,highest peace-tfoie standa:rds throq,ghoul 
those feverisldimes." · ,. : · : ' : · . ' = .· · .. : · :. : .- ,,: . 

. , . ' 
: . t ; ~ . . f • • • • : . ' : : • • . i . . . . 

Afr. Alexai1der B. Clauoy 1 e~tified as follows; 

. "Our <1caliug8 'vith the munnfn.ctnrcrs above men
tioned [members of the <lefendant Association] have 
always been very satisfactory. In no instance have 
any of them, ever a.ttempted to ca·ncel a contract or 
to get higher prices after 'inaking a saJe to us for 
/ilture del-ivery when the price was later 011, advanced. 
~nee we placed an order for about 350,000 feet of 2!
inch Clear ,niaple fiooring, and l think the price was 
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then $.'>6' (J, thousa .. 1u.l. 'I'he ma11uf CJ.Cl:·ul'(; f ca.nied that 
onlc_r aloug for 1nore tluw a .. :t/t~<lr before 1vc required 
sldp-ment; amd .l (w1. sure the 1wicc n1c1it 11.p f t·o1n $f1C 
to about $22:) or $:!3'5 a thousand before the order 
was completely shipped. Del·ivery wa.s ~made with
out complaint . . B-i,qelow-Cooper Company was the 
1nan,uf actiirer that · made the ship-nient. · They took 
their 'ltiedici1'te like a man a-nd deuve•ted beautiful 
fiooring withm(,t one word of complaint . . The people 
who received the flooring were very technieal, but 
they had no coniplain.t to make with respect .to this 
flooring. :the floorin.g i:n, question wen,t into the 

, JV estern .Electric Company plant at ·. 52nd a-nil .2211d 
streetS." (Vot II, pp. 459~4.60. ) · ' · · ·" 

' I ' 1 '\ 

~\fr, Albert P. Hawley testified that he had entered into 
a dontract with the H olt Hardwood Co. for 150,000 ft. of 
13J16 ·x ·2t :F1aCtory maple flooring at-.$37.50 per hl.,: to be 
shi~p"<~d as ordered; Owing to severe competition· he· had 
he~n; compelled ·to sell 82,000 ft. of 13/ 16 x 21 'Factory 
m~ple fioori1ig U) a customer · ~i $35 ·per .. M. · . rrhe cor
re~pd1tdence in trod uce~1 · sl1 ows Uw t he · ·acqi1aintcd the 
H<)lt Hai'clwo~d Co: with ' tJw fads nud nskcd said com· 
1)a~1y' to· fot him luivci the 82,000 fe~~t nt $35 poi· :u., with· 
out' npplyi11g 8nid lot on the sf anding. order for 150,000 
foEJ.t. : The' r<~qii!~s(1ca,~ ,qrw~ite.d. · (Vol: IT,· pp: 463-4.) . 

, ; : • .. ~ •. . . . , . : . : ~ . I ) " , ' 

:Many nonmember manufacturers, . as . woll as buyers, 
large and sm~ll, in numerous cities testified~ but none of 
them had anytlling but praise for the methods, practices 
and conduct of tho defendants. 

"1 I ' I • ; \ ~ " " : ' 

~ ' . : . ! ; ' 
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. . 
COl'rtPETING FLOORINGS. 

-: ~[r. ·Robertson testified as follows: 

... ,, . ,'.'Q. In your trips about the country_ you haYe 
become familiar, have you not, ·with the floorings, 
whetlier i1atnral 'or synthetic, that comr>ete .\vith 

· · maple, beech or' birch flooring 1 : ; · ' 

A. 'yes, I 'come hi eontad ·witi1 ·that. 

Q. I wish yon would name the competing floor-
"ings> · ' · · · , · ' 

. ... . ;; : . ' ' ;· "' Cf . . ...... : : . 
. . . . 

" . • • • • . : , \ ' • • , • • , , I ' I • , , : ' , , ! ~ 

A. lVell, i·n icood there is the oak, and the yellow 
pfrie., white pine, Norway pine, fir, taniarack, cypress, 
g·uin, redwoocl, sp·ruce, wood block; and they make 

··.:-_e-ven hernlock :fiooring. . . ' '·. ·. •· '." . .. . 
Q. 'What· are some. of tllc .syn_thctic tlo~·1'.i_ng~. that 

compete! . . . . ;, · . 

. , A. Cem.ent, and tile, and slate, and soa.pstom.>:, ter
razza, asphalt, mastic, · m.astolith, gypsuni, cork, 
1inoleam a11rl marble." (Vol. If, _P: 520.) · . 

rl'lwt the m~nrnfoctnrcrs of the flooi·ings ah(>:n; · mcn
tioued lia\'e at ull times becm in tidivc~ vigorous competi
tio1~ with tho m:rn11factnre1:s of mnplc, h<•oeh nnd hireh 
flooring, sec Vol: I,: pp.· 288-9, 2~J-:1, 211-2; 255 .; Vol. 11, 
pp.' 521, 522, 525-·G; Gov.· :FJx~ 15-CCC,~· Vol. III,° r>. l.94; 
Gov; gx. rn-U, p.1~-U-i; Def ts'. Hobor tsou Ex:. 2:i, .V oL IV, 
p. 875; Def ts'. Hobertsou I~x. 22, VoL IV, p. 87G-8; J)efts '. 
Robertson Rx: 2,B, 'yol. IV, pi). 880-2 ;' Dcfts ' · _Hol:>ertson 
Ex. 24, Vol. lV,1pp . . S82:8tH; Dcfts~.'.Hobertso1~ liJxs. 25, 
27,'29, 30, Vol. · IV, pp. 884-891..) ····, ·:'- ....... · " · · . 

I . . .. - i . .' • 
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DIVE~S FACTS WHICII . ARE INSUPERABLE :BARRIERS TO 
co:ijJ-cERT OF ACTION BY DEFENDANTS WITH RESPE<lT TO 
PRpDUCTION, PR.ICES, COMMISSIONS OR TERMS OP .SAL?. 

vVh set forth in the margin the narnos· of the: members 
of t11b defei1dant A.ssociafiori, the am(>imt of maple, beoeh 
and ~ircl1 timber owned hy ea~h ri1ember, ·and the number 
of mlatchers (which determine capacity) in their respec-
tive plants.18 ' . · · · · '· · ' · 

1 
· • 

j . 
:. ... :; 

Tl~e first fmulamen.fal difference is the amount of 
maple, beech and birch timber owned hy the different 
members of the <fofcndant Association. 

!.• . ·, ~ '· ·•·. ·. ·-----·-..... -------... --·----·-----. . . : . 

Amount of l\laple, 
neech nnd Birch. · · Number of 

Timber · Matchers 

W. ID. Young & Co....... ........ ... 2.5,000,000 ft. 8 
Ke1Jry & . Hanson Flooring Co. . . . . . . . . None 4 
· StrA ble Lumber &; Salt Co. -. ·: .. .":; ... ' · · · None · · · 

; 

• Bigbtow-Uooper C<1. • • • • • • • • • • • • • • • • • 253, 750,000 · · 
l\lltbhell . BroR. Co. . ..... ,. •. , . . . . . . • • None 
c~,~~)~ & Mitchell, me. : ........ ...... . _7:?,674,000 
cmhmer~Diggius Co. •:• •....•.. .. ;. • . • 125,000,000 
gu1t .Jordan Lbr. co. .' ... : .. : . . . . . . . . 1·rn,ooo,ooo 
Niehols & Cox Lhr. Co. ...... ...... . .. No~e 

. We~t Mich . .F'looring Co ...•.•.•. : '..:.. NonH 
.. Wii-;consin J,iuHl & Lbr. Co. . ...••• · .•. · 203,000,000 
: . I ~ Stephenson Co., Trust<!ef~ ...•.• ; .. , • . 09,040,000 
'· J. W. Wells I,br. Co ................. .. 7!S,000,000 , 
· Nortliwestern Cooperage & Lbr. Co.;.. : 86,000,000 
. Grand Uapids Trust c~:. Receiver . f.o-r· : ' .. 
. . Wm; Horner : •.•• , .• , •.•.• ~ .. ; • •• ; ." i 100,000,000 : 

4 
· :. 4 

6 
' 

8 
2 
3 
3,. 

4 

7 
7 
3 

>: 
.5 

11 

· Holt Ifordwoo<l Co . . :. ·• .. r..... . . .. . . · . Nolle · . . «· ' . 3 
F~ste;-I,atimer Lhr. Co~ ..• : ~ • • • • • • • • 50,000,000 3 

· Flanner-Steger Laii<l & Lb~. Co. ; • : .. ; · 60,000,000 · 
· Kneeland·McLurg Lbr. Co ... '.: .. : ;.~ . :> 105,000,000 : 

3 

North Branch Flooring C-0 .... , ~ -••••• - , • . None ' .· i . . I ' . 

Osgood & Blodgett Mfg. Co........... None 
2 

.. 

Oval Wood Dish corporation. . • . . • • . . .125,000,000 
• Now Kneclau<l-Bigelow Company 

**It is a question of law whether the Wiscou~in Land & Lumber c-0. 
j11 a member of the 1n·csc11t Assodnllou. 
(l>eft.s'. Jo}x, DD-1, Vol. IV, Jl. 839, Vol. If, p. 779; Dl~fts'. Ex-· 

CC-2, V<11. IV, fol. p. IH31, Vol. II, p. 7i3.) 
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The. secondJutufonwul al di ff cren.ce is <111anti ty of floor
ing , produced.. ·For-. the ·year 1920 . the production of 
the «Ji.fferent ·memhers rangPd from Gl8,000 .ft. to 24,709,-
000 ft. (D(~ft~ '. JGx. CC-1, Vol. TV, pp. 83G, 837; Vol. II, 
p. 772.) For the year 1922 the production ranged from 
518,000 ft .. to 21A31,000 ft. . (Defts'. Ji~x. CC-2, Vol. IV, 
fol. p. 5431; Vol. II, p. 773.) · 

The tltirll fundarnental difference is .location of plant. 
Members ,own plants· in Cl1icago, . St. · Paul and Grand 
Rapids ; in large towns such as Bay City, Saginaw and 
Cac~illac, l\Iicll.; in sawmill villages, an ch us East Jordan, 
Mich., Mellen, and PhiJlips, \Vis., nnd so on down to mere 
lumber e.amps in the .woods such as Blackwell; "Wis. · (See 
p. 4, supra, for the location -of .the. different plants.) 
1'hese dif{erences resu.lt i·n fliff ere11,t labor, 1nanu,f M tur
ing, marketing anti other costs. · (Vol.' I, pp: 396, 213, 
428.) '. . : : .• . . ,.. . . . ! ... . . ; .. . .. : . 

: ; • j • • • • • • j •• : 
0

1 : • ~ ., • • • ~ 

·· The -fourth cl-iflere·ii-ce is the value .. and qnaJity . of . the 
timber 0-1.\'HN.l.or the: ;rough lumber av11ilablc: to t,he dif: 
ferN1t m~mhers .. , ~rhe timher in 1hc Sont:hern Peninsula 
of 1'.lichigrm is of higher qnalit.y and is worth more than 
the timl)er iu 1lie Upper Peninsula and \Viseonsin. (Vol. 
I, p. 213.) 

; ... : 

The fifth dif!erence iS that; whereas some members are 
engaged exclusively in the manufacture of flooring, oth
ers uot only pr(,dnce; f1oori ng bnt nrc nlSo · enga·ged in 
various htanehes of ·the lumber lmsincss;· as · well ns hi 
other lines of im1ustry. 'fhe enf-ire ou.tp?tt ·of some· mem
her~ is flooring· (Vol. r, ·pp.· 338-9; 405) ,·wher eas, flooring 
con.stit·Utes but 5%' of the b·usi-1'1,ess "of-another mem .. ber. 
(yol: r,· p>226.) ' Some ·pr<><lnce··--white" pine a.nd other 
kinds · of· lumber, such as ·hemlock,· basswood, elm; 
nsh, --as ··well · ag : fioori11g,' :an:d : sbll =maple, · beech 'or 
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birph 1nmhcr; oth<>i·s convert into flooring nll the maple, 
heqch and birch lnmher they prod nee; others produec ns 
wep as buy ·rough· 1umher for converting into flooring; 
ot1~ers must buy aJl such rongh '1 um her. 8 onie ''1ne1nbers 
ar4 also enga,qed in the salt business or land b·usi·ness, or 
tnf4nufacture shoe-last blocks, bowlin.g vins;· broom, han
d.[,4,,, wood d-ishes, clothespi1is~ .. pie.plates, etc. (Vol. I, pp. 
19~,_226, 23~, 286, 338-9, 393, 405, 426.) 19 

' fhe fo1·egoing' facts evi<lence ·niarked ·diversity of size., 
eq~ip1nent, orga.1iizatfon, . [Jif_,~iness relation.s,·: finaMia! 
st11ength, credit, rieeds, business methods, ability, infor
m~tion an,d . reactimi · fO CC01iomic .·a,.t1,d political phettOll!· I 

e11.4z.,· especially as they affect the produ.ction and sale of 
1n4ple;- beech or birch:fl.oorin,,q, 

: Put the,·~ are o,j,. ~.,_ an<l 111ore t:uml~mental differences 
~vl{ich r>rce1nde con~.ert of nction with r espect to prices, 
et4. Ali the 1nem.bers 111.anufact'ure 1maple flooring, 12 
m~nuf aci'lire : beech ftoo ring, 15 birch · flooring. · "Some 
m.Jnufacture· (m·c .woo<l [maplo"ffooring] some two woods 
.[r~aplc :and/or : beech; or : birch· flooi:fog] ·mid some· all 
th tee woods • [mnpfo, heceh ·and birch flooring]. '' (VoL 
I, pp. 154, 161,: 197; 22fi, 2:33, 260, 286, 393.) · · · · 

As we have already seen, somo use the full. product 
of the fog in manufacturing fio'orii1g; 'vhereas, generally 

, ; :t•An UHi. ddeudnuts <lhl uot 'tei:;tif,y •.•. Court nrnl £:onui:;d ugrecd that 

t ypicn\ nHm11faet11}'('l'i:I .. Hh.ould · .t~\Xti.(y • nml ,t:lrnt thc : .. ot.b(l f . dof~Jlllaul~ 
w<Jultl, if plact' d on tlle , s.tau<l;, testify , to "sub$<tantially .. t he Slllue . clf•~1 

and to sl1n·iZar fact8 ~1Hl .. circ1111Mtanccs . • : • · • / and thut they would 
. . . ' . . i· • . . . • 

prodnce dnt.n an<l . e<>rre~ponuNwo simiu;~ tn chnrn<'tcr to that" pt-O· 

o~~d l>Y. the defendant.'! .t h11t . t.ostifiet.l. . (Vol. J, pp. '225,; 400.) ... Thi 

t1;am.cs of ,_the different 11u.w1/Jcr/s al.qo gi1;c some indicotion ~f the ·cb8r· 
' I' ,.. ' •' \ I ' 

n<:ter a nd mngnitude of ,lh(!h~ bnslness .wh<>re the record is silent. , -' · 
' ' I ; , ',.' ; •, ! • 
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the better grades of rough lumber ;are not used for :that 
purpose. , (Page i>~), suvra.) . ''. 

,""· .. 

Differcut ·maicl1<Ts, or flooring madii·ncs, which t:ary 
markedly in capadt y, am· al so u scd. · (Vol. II, pp.' 524-5; 
Defts·'. 'Rohcrtson Ji~x. 8(j61 VoL IV, p. 866; Vol. I, pp. 
226, 197; 86, 88, 93, 137, :139.). . 'j 

. An 1ne~n:bers. CH'<~· w .. ot. ~~;gaged in, 'producin.Q. the :~~1~~ 
thickn.ess.e~· µ.11d widti1s' o{ft~oriug. "· · . . ; . 

• • • ••·I ' ' 

. "Some of the'fn manuf act:ure. th·ick flooring, .many 
of them do1i't nwnufa-eture .if .('fl .all.", (Vol. I, p. 
154.) . . . . . ' . ' 

''Some ,mills· make items · that are 12.ot made 'by 
others." . (Vol. II, p. 457.) · ·' ,, ... 

Mr. Colby, of Cununer-Diggins Co., testified:' 

"\Ve manufacture all faces of 1/l/16 flooring, from 
inch aud .a half,' two inch, two a.nd a quarter, three 
aud a quarter, a11d three and a half inch., lVe do 1iot 

manufad1u-c two au,cl a hal.f inch-. .1Ve also manu
facture ~- by an. inch and a ha.lf r.Mul ~ by 2 i,n.clies. 
We manufactnre l1alf an inch by 2 inch; half inch 
hy two and a quarter inches. I think that is all. " 20 

(Vol. I, p. 211.) :_ . ' . 

. 'iAs a matter -~f fact, our pro<l1wtion of different 
. grades. differs from the. production. of other. manu
. facturcrs. . I thiiik we maimfacture more of certain 
ivi<lfhs. Por instance, we. ma1:luf act.nre. 1nore., three 
and a qua.rter inch flooring than many .other manu
factu~·ers do.~'." (Vol. I, pp. 221-2.).\. · ·, .. , .. 

. Air .. Sh~p,eck,. of J .. Stepl1e~1son ·.Co.', T~ust'e~~' te~;~ified 
thnt his compani manufachll'od largely the narrow faces; 
~Ju~t "1re Jia·re 'IU>.-Pt'I" made. fl1'.rf!f'. a.nd a tfll.arfe.ti indi floor-
ing/~ (VoL I, p'. 2G~:>°: , . ·.' , . . · .. ",.__ .. \ 
~~~:~~,:.-~~-:-~-'-·~~-~.;.~ .. ~-~;:·:.·~:'-.~·----

ee. llfil.'C 42 liupra for list of tbicknes:>t~s Ullll width,;;. . . . . . . · . :· . . ·. . . . . . .; . ~ ' . . . . . . 
f • ' • ': 

\ ;, . ' ~ ~ ·.' . ' .. '. \ ·.. \ ' ' ' .. ·. . . ' \: ' . ' . '.. . . . . 
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'. · .. Iflannc'r-Stcger La.u<l. , & = Lmnber Co. does· not m·anri: 
fa4ure any 13/ 16 x 2" maple flooring. (VoL IV, ll· 575,----: 
roi.I P· _4595.) 

: , '.~fr, G-reei1e, of th: 'Vest 1.lichigau I!"looriug 

1 

~Jo., stated 
tha~ the three arnl a. qirn.i'tcr inch face a,ccumidatcd very 
slof.vly with him (Vol. I, P·' 3GO), .whereas;· mombers like 
thel Kucelau<l-Bigelow Co., with a very large _production, 

. l. ,. . .. : ... ' . . . • \ • • • • : 

an<J who cater to J%stern · trade, · manufactuie a great 
de~h of the wider faces; ·beca~:ii:;e th<~ 'East ·demands such 
fio<~ring; whe~~ll:s · tl10 ·~fiddle \Vest prefers the narrower 
f ac¥s.- (Vol. r; pp; · 393, 262-3.)" .. . . .. · . .. . ' ... 

i _-.'Jome .11ievibers 1nan-uf acture . flooring , one and one· 
s-ixr,eenth of an. inch thick, ~ others' do ~iot. . (Vot I, pp. 
21Q, 236.) . . ··. . . 

· lnd o·f·. co-urse tlt c- 1'riucival trade of the ·11 i.(fmbcrs is 
di0'e;rn~it.: , ~r r. nfi..Lnrg, of. tho K11oel1i"11d-)f<,ff.Jurg Lui:nhcr 
col, of 1>1~illip_s · ~11~l 1Iors<', ·wis'c;o,iisin, testified·: : · 
-. · 1~ · .• ·. ,·,\Ye d~~ire . to · make fl~~l'i~1g. so as .. . to enable us to 

 ship m:ix<~d carloads to the r etail yard tra<le, and 11.se 
· flooring· as a drawing card far other business. Floor-
in.g is a s·frle liti.e with us and constit·utes about 5o/o 
of. our business. • * . *. .The f reight ra_tes on 

· f!o~ring ''arc· exa~tlu t,lw' ··~at1~e· a,s· : <>~ · other lumbe~ 
;· vroducts tha-t we sh1p: \Ve sell' pra<;t1.cally all of om 
' niaple flo'oi·in[J i1d he 'M idclle rv est . ! Our birch floor· 
·, ing~ ho\vcvcr, goes' to the- · 6astei·t1 mitrkots~ · We seU 

1 l>'ur·1naple floodng in the ·Jlfiddlc '. lVC..~t because ive 
have the ach;antage th'er~ J1i f1.·ei,qhf r ates: ··· * ' '. • 

 . For instance, if a retailer wants, 200 foet of flooring 
: mid -\vc cari sell hi.m alfout: 16,000 feet. of ·other yard 
:·stock, our ·:al)ilit.y . to ' ·st~ll =the · flooring-1 is nearly. os 
·m.uch. beucfit.to.ourJmsincss as a. su.lscmau wonl<lbc. 
In, t h.c teffito1·y that 'H:C work tl,;t~·re ·is a, lritufon~a;;id 
fo r o-ne an<l on.e-hal.f inch fl.001·1:-ng: ! ·The Jtic11Aga11 

manuf actiwers don't have that t-rade. lV e are 
U.S~tal_ly ··Q-i;ersold On . the· ' tiarr6uf" face, wher~as the 
"!lfir.~h1gan manufacturers arc usiially long 011, it. lf e 
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· , ·· have' to take that . in.f.o co·nsidcration in makin,q ou.r 
.. .... prices. .We · very often buy narrow flooring . from 

other manufacturers in order to . take care of our 
fracle. " ' (VoL I, r>p. 22G-7. Sec also Vol. I, pp. 
·262-3,) . I ·. . . . . . 

. . \ \ \•, .. 
. Oth~r ~mamtf(fCturers· sell .. floorin,q . throu,glwut .. the 

United States, as. it:d.l a.s exvort it . . , {VoL I, pp. ~3~, 3W, 
384.) One sells 1nost of his fioo rin.,q in '·'Boston, New 
York, Philadelphia and other points in the same terri
tory'' (Vol. T~ p~ 288 ), whereas a·;wther testified tltat ''the 
largest fiortion 'of ou.r· flooring is sold ·in .the ' East ·and 

• • ~ • • • • : t • ' • ' • • · ' ' I 

Middle JV est· because the freight rates are a1'/, ad1,tm'ita,ge 
to us over other ·n11,a111ufacturers." {Vol. I, p. 393.) . , 

. . . . • .. . ·,.' ··: .• ·. ': '• ·. : • ' ' •• •• • .l,. · . •. 

·'· 1Ir.; c.olby tc~tifie<l that-· : .. ·, ·. ; . . . : ' . '•. :, ' 

":( :think it \~as . m· i920,·, the 'gene1·al supply of 
·· Facto·ry· flooring was immense,= probably the · largest 

stock that has evet· bee·n ·on hand-· individtially · we 
diJ.,v'~ ha·ve an.y, w·e were oversold most of the tirne 

· sirni>ly because we had worked u.p a trn.de for that 
particular itern. Ou,-. :pri.ces on .. Fa<>tory were ·adw 
vancing while the re~(]t of them were declining." 

' (Vol. I, P·: 217.) · , . . 

·See .also; .\r ol'. ·;r, 'pp~ 217,· 222,· 22s, · 360, 2Cl9-210, · 261~2·, 
263,.288, 236, 292, 319~ 384., 393~4. . . .. . . ·. . . ' . · .. 

. ; ' ; :' . ··; :;· ; ·{. 

· A1id, . of course, tho members ·with . plants u t ·Chicago 
a11d St. Paul cannot pay tho freight 011 rough lumber 
f~d then sl1.ip J!Jast, . South and . \Vest in competition 
'nth n,iemJ)~l'.s'ai1d noi~membei- ·ma1n1£actur'ers, espedally 
:~·i~~ · t;hos~. _(r\v.i~in'g')iiiJher : : .. 'Tb eh~ · ti·ade· is ·1iece~·sarily 
l.nrgely .~~nifh1oi1 't<i · ini);crs · i11· tltch'.· · respccti~·e t'eri·i toricis:, 
.z.1.1t . '?'·~Y. ,ai·e i1i · ~'<imp~t·iiio·u: · ilt.c(e ii:iih ·'uoth· .. . nie111.b~·?·:~ 
l{l~l(~ •111m·ni~·1~1lJer ma'·ilufaeti1.re1·s. • • .''\ •'. '"': I• i ! : .l: ' i l 

• • • • ·:. ;~ • _' : ·.., : ': • • • = : • : •: • • I ::: ; ' I' : : ~ • .-: ~ : • •, ~: ~: '~ 

_,: Dif!~rent :1nethbds , ol· m~rketiii.g tJie! floorin..<J are· also 
ttsed. .; ,,, , : . : ... . i . 
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' ~o·me .· members 'hare · traveli~tg sales m(m:; oY hers ··haue 
1w·i~e ; -so1ne· ha:i:e· :e.iclusi·1ie represe·nta.t.i1;'c's in ciiff erent 
1ia/·t.; of . th~ c:mintry, oili>rs 11«1,i;;J. · 1/01i.(~ ~· .'.s~~li<;.' d~>,i>e~l-cl e:t

clu~ii·cly iip~n corresp~ndc11c(~ ; . :~0;11.(J Sf~U to co1/,~;,mer.~ 
di1+ct, of.hers will -not; some broadca,.;;t 'i.n<li.vidual price 
list$, others do 'not, etc.,· etc. (Vot·T; 'pp. ·218, 227; 228-9, 
260~ 261~2, 288, 319, 3Go; 393-:-3~~5, 34:1'; ·vol. II; pp. 538, 560, 
564~5, 582, 592, 322.) " " .. ' , . .. . ' .. 

.. . ' .... , 

Some mmnbers have their own. brands an,cl ;trade-ma.rk;, 
am~ each of them p·ushes the flooring ,of .hi~ ... o·i~m brand.or 
1ma~·iufactu i:-e., . (Vol. I, pp. 261, 362; V.o.1.,1.I, p. 4~2.).., ; .-

! . .. . . . . ( ! . 1 . .... . . t ' 

Quitena61ra11y; o~ r~thei· h1cvit~11)1y~ ·some buyers ex· 
pr$sed a pref ercnce for particular ..l:m.rnds, or preferred 
thel_product. of some manufact~~;ei:, ~t· leo~t :in somo 
g~~de~, fo -tlia t. of. otii~rs~ . (y oi: ·I, ~p. 4~'~ ; .,Vo~ ·u:, PP.· 455, 
46zl;, .466, 4G·7,,_5G2-3, .G64, G07.) ,~ ... , : · ' '" · ·. · ... · 

·!. • '. · .. ! . . t • • • : • : • • • • •• • • •• • • • • • • : ~ •• • • •• 

\,. Qt.her espl~6ially -vit<tl- fact.on•, arc individua.lstookcon· 
qit~onsand warehouse capacity;' ~ . ..... "·'." ... " ,: . 

·. ·. i· • . • \ . ' . \ ~ " . 'i ' • ·., • • 

\~e have seen that the difforen.t !· g1:aa.cs anc1 ' \ridths 
mubt b~. manufaytured . toge th er,. and that. all of them. ac· 
c~~ulat~, even 'thou'gh a rnau'.uf~ct~r~)~ 's ·1;1:iiicipal trade 
and pro<ludion are in <.~~1~tnin · i1;st~nces· iargelj1 'confined 
.to. particular: widths or thicknesses. ' , (Pages 4:3'.44, s11-
·1>ra.) : i >< .r · . : ... ··.·! ., ~; : ;', · I ~···r · .. ·l ; · :·,f i .:.·< ~\·:.: 

,~ .! /ri~e. ~;:~fr~tai·y? ~v~n>.1~~~1,se ~~J~~~it; ~£ l f?t;hi'.1: ~o-~l>~r~.,:~f 
' ' ' ' ; ,. ' ' . ' . ,' ' ' ' ' ' ' : ' ' . ' ,' . ' ' ) ~' ' " ,' ' ' ' ' . . .. '' ~ 

the present Association as were. me.mbcrs of the As~oci~ 
ritiq1~ . i.1.1 ~xistcnce. (luring ; l!lJ.S, ·(t6. in · ~1i),'.'ti~c1.~ ;·1:il]1gcq 
·£r'o1~~-_3oojJo·o .. fe~?t ::to 4.,ooo~oJ(j f e'~r:·· '{Gen'. Ex. '[!2-.(Vol: 
IV,. i1 .. 441.) . Tl~ '11'1.a;ti;1~-u~u: ·~~~·~j.:?.1io.ii~~ r~p~~.c(t.}~:,?( snch 
member s ut that time, ranged from 4:50,000 feet to 
5,000,000 •.fee.t • .. ·. (Id~) •.No figures .for · later"years;·ai·e. in 
the record. : , . 
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. .-'l'hc semi-arnma1 r eport for ,7 ulx 14; l!J23, i_s illuminai-.. , . . . . . 
ing.·.·The ·stocks on ha·ud on ,Jamrnry .l,.W23, of tlw vari-
ou~ memlie1·s·niuged from .1.17,000 ff:!e./: ·to 4,11{},(}00 feet. 
0;1 ·J ;,·,1.c 30, .1fJj.),. they rnnge<l from. tO.?.,OOd ' f eCt to 
2,r60,oi10 /Nd,...:.., .. ~ome mem her~ gaining, '_· ~)lhers . h}sing 
during tho interim. Ou Jauua.ry 1, 1!123, the unfilled or
ders of tho different members rnuged. from 11.othing to 
2; 837,000/eet,· QH .func 30, -1.9.23, they ri\1)ged· from noth-. ·. . . . . . . . . . ~ 

fag to 4,635,000 feet,-sorne . mcml)ers gaining, others 
losing. Tho shipments of the different members for the 
first half of the year 1923; ranged from .. 146,000 feet to 
11,260,ooo· feet/ producMon from n.oihin,q to: 11,466,ooo 
feet; trnw orders, frc>in 146,ooo <feet .· to .. 9.998.000 feel. 
(Gov. Ex. 41-21!, Vol. IV, fol. p. 2107.) See also Gov. 
Ex: 40~5I{,' V~i: IV, . fol: p." ·2ocio, for the repo~t :of Ai>ri~ 
17, 1923. ,• • • • • : : • •' • • : • : I • :l • 

}:he ·differcnt 'buyers us well :is the de.fenda.uts, testi
fied that ·tf1e coi1lrolli':ug· fa~~tor·s ri s . fo })'rices 9f thh Asso
ciatioi1 mcn1lier~ _,ver~; coiii1)etiti(1i1 . o'f otiicr. .m~ni~ers and 
nonmembers· ~rnd; i 1ul£;idual stock condit.io·n:s. ··· (.Vol. I, 
pp. 198-200, . 210-217'. 229, ·. 237-8,. 243-4, 260-2()3, 289-293, 
a22, 327, 395; 398, v oi. n; PP· 5~~1-8,· 560,, 564, 565-9, 580, 
591-2. ). . '. ·. . " " ' ',., '\ ' ·. ' ' ·. ~ . ' '. .: . . . :\ . 

'!'he reason fcJI'. thi:-;j:-; well .8tntetl hy . ~lr ... ·Klcs11cr, a 
.rcpr('scn t.ative or the .<Jrarnl Unpids. Trn:;t U.o., .Hceefrei; 
for William lforner, as. follow::;: . . ;. .. . , . ; . . ,;. · · · · · ·' 

"\Ye manufadnre about 50,000 ·feet it day, a1id if 
we accu1hulate. stock ·in the ivareho·uses so, that they 
a~e fu.Zl,;.we ha·ve . simply , got . to get . r1:d_ of it. lVe 

., co-uufo't s.lmt.do1r11. a1i{l disoroa.nize 011r r-r<m.1.;, _(Vo1. 
I, p.' 335.) ·' , .. . ·. ·: '·· . ·· ···\I • ·· ... ,,., · ; 

., .. ~ . ~ ~ ! . : . ! . # l ? •• • • J: •• , .' • • · · ~ : • :• • :: :~.i· . • 

·· ~~r. James "E; ·, Dewcy,- . ~f .the ·Kneeland-Bigelow. Co:, 
t.eshfie<l: ,,, ... ,·, ! .. _, .. .... ''. , .. : ' .. _, '·' . : 1 •. ·:; . .,_ : · · •. ,., ,:· '; 

''In deteririining w Irnt prices · we s·hitU ·charge~ our 
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coi1(iition wouldgc)vcr11 almos t e11tirely. · I mean 'my 
stock' comlit:ions, ·my orders on hand. · \Ve have a 

. very large .out.put-, practir.a.lly fourteen million feet 
a . year. and we ltave diffic11.lty fri keepi·ng that S(Jld. 
It is of a great deal mo1·e im.portance. to me to have 
·my vlant vroduce f'o fu ll capacity at all times. than 

'- it is to raise my p1·i.ces eve·r y thne it is poss·ible to do 
so; • TV e woul<l lose a great deal more mo1iey if our 
plant ·were co111.pelle<i to curtail its outpiit than we 
'lVOUld by faifiH{/ to · get fhe fOjJ of flz.e _market at aU 
t . " ( '\'T I 1· 3"8 ) · · · . . . . imes. v o . . , P.· · " . · . ' . 

!Members. a re compelled .tq··moni, flooring .hy takiug 
wfia.tever prices · they cau. get , for ·. it. ·. (Citations . on p. 
7*, suvra.; and Vol. I, pp. 243-4j 277.) · . 

i . ' . - . ; . ' ' . : ' : . . . . 
. : i:Mr. Ch'a1~les rr~ Kerri, :of tf1e K~rry & IIariso1i ~.,looring 
' • ~ • f t' • · • • · .. : · · • :·f · · ·; : t ;, • • . ' •• I · ' · . . • ' 

Cp., testified as follows : · · ... :-: 
,1·1 .. . 

"lV e ltave nm om· 11l<:int at full capacity except in 
. J.<J.:!0 or 19.21/1. when the s}rn, l got fnll n11.tl we clid not 
.care, to g?. out . aud. pure.has() · nny , rnoi:~ lurob~r .be· 
c~ause 1ve k11.f.w we could not ·move floor·llng. 1\'e rau 
as Io11g as we 'coul.d ' and ·mitil the "'shed got full. In 
or<ler to get U1rongh the wint.er I think we shut down 

: for uhou t two mont]1s; when we were .. s1ure. that tlie 
- niqn could be taken car~ of. Graylin.,q is a small 
· town and ·we lose oitr ?~i.en if 1we let the·m get au.:ay 

froni 'US. 1V e r an until OUT storage capacity was ex· 
··--- --·····- - -- ·-·- ··-- - - --

~·ru· rn2J.1i>21 hime .t1i1! hlg shim\) nrt~1r the \11i1;re<.:<!<1eut.e<1 <krn:iud 

i:iJr · i1uildii1g ·matm·iriii ;lue : to th·<; 1imi1~ in · 11:i1~;"· of wu~r-tirne bnl!diug 

re.sfrh.:tioll~. Stvck.'J un hand· (~: ·n!emli<mi) · ii1~,11;1~t~·(l · f;~;u··uwut. 
1;500,000 J~; .011Junm1ry·1; .llJ20, to milre tluui 2G,OU0,000 ft. ·on D~<1!lll1*t 
31/ 102o; ·,·~injilled -orders on .TA nuary · 1. · rn:io, 1ni\o;mted t.o more tbnii 

·.'1~1:0()_0,Q()Q ft.; \'i';H;n.~f!~ . hy :l>~<:(1ii1l;<~r· !':1; . Jnfo, tli,P.,V hnd .·droi11wd . to )t:~ 
: ; •' ) •• " • • • • • • • ' ' \ • • • ~ : • • \ • • ! • '· •• •• •• ~ •• • • • • • • • • • \ • ~ • ' " • • 

t hnn .'t,oOO,OOIJ ft. (D<'ftx'. Graut K1~d1i1 F.x. ~. Vol. v,. p . . !r;"i(>.) ! TlwSC 

<·01Hlltious were . 1rx1irl'i-<X\!<l in th<~ pri<:<'s. Dnriu~ ' ti;(? . ·s~1~1e. 1••rilll.I 

l!'n<:tory llooring drovi>t>cl from uiom thnu ·'$130 l·~r. thonsnml'.fL toll·~ 

thnn $W; Clear from $180 to lt>ss than $100; Ko. l from: niore tbnn 

$11Q to,.$~i>., ; ;(D,cfts'. ~iordou -I~x:. 7, Vol .. y, -p. :001.J, . ; . ,; " 
! :· · " . ..• • ... . ,. . ' ., .. :. , •• , . :. • . , . ·., ... , • • • : 
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... ···ltausted . . FloOJ'i.u,q must ·be kept , mulcr .· cover." 
:· ·,, (Vol. I, p. 406.) . . . .· 

. . . . ~ . . 

Another factor was well stated by · :Mr. ·De \Vitt: 
: . . . 

''l'he d<;mmu.l may bi>. 1;;>.~}/ la1·g(: for one g~~ade or 
one thickness or one fa.ce at one tim,e a.11.<.l very ·small 
at others. The deuia4ul for each gt·ade or thickness 
is 1iot * # * constant, but it ·. is conti'1iuaUy 

., flu.ctuatin!J/' '.(Vol. I, p. 237.) 
. . . . ' 

·An the· foregoing conditions .Produced the extraordi.~ 
nary' va~iations in tlic prices q~to ted or rec.eh~ed at an)r 
gh;en ti1ne by the members of the defen<lant 'Association. 
'fhe differences between the prices i·ecei~ed by different 
.members w~re as n:rnch ~s 65%. (yoL II, pp .. 715-_16.) 
. :. . 

SINCE 1913 COPIES OF ALL ARTICLES OF. ASSOCIATION l~A VE 
. : DEEN SP'lJMITTED TO THB DEPART?ltENT OF JUSTICE, AND 
··.To TH:E FEDERA.t· TRADE coMMissroN s1NcE rn1 5.' '· · 

. . : . 
THE DEFENDANTS HA VE DONE. NOTHING SECRETLY; THEY 

RAVE A'I' ALL TIMES ACTED Ul'ON THE ADVI.CE OF COUN· 
. SEL; •TUE STATISTICS GATHERED BY TRE'M. HA VE BEEN 
•· sENT TO THE · DEPARTMENT -OF ' coMMEitcE; AND THE 

AGENTS OF THE DEPARTMENT OF JUSTICE .W ERE GIVEN 
. -COPIES . OF WHATEVER DOCUMEN'I'S .THEY. WISHED BY 
. •THE ASSOCIATION'S 'sECRETARY. , 

. ,.: 

Mr. De '\Vitt testified : · 
' . 

·· ' · •· "\Vojoiucd a :Maple Floorir;g :Mi:umfuct.\1rors :As
. sociatiou in l\[arch, HH9, and con1iuncd to he a mem

. i 1 . bci.· of it about one vear. . U pou . the- so-called :\fom
phis decision, wo.,fci t that perhaps . tho. Association 
as it was being conducted wo1ild be <leclai·ed illegal 

... and (or .. ~hat re.asou we resigned from the Association 
, a.t Hint time . . I <10u 't ;iu~t '1«.~mcml,cr wheil we "clid 
: ·r.esumc ~our··nienibership. , I thitik' we· rcsum·H<l onr 
.. n:1eml!ership ·in the ·old ·Associntion ·perhaps ·-somc-

. · t~? m 192~ . . :We ar e mcmhers of tlie present Asso
.:: i .c1,a~fo?· ·· :SubsequenJ, . to-. out· fi1'st, 1:~sig?iatiO?i and .b~

f ore rnsumi·iig oiir 'lit.e.ff.1.Vership~ ' ive ·r:cccivet.Z, .a le'ga,l 
. ; . ~ : . : ' t . . ; : f f ; ! . l t : •• l : i . / : .- ~ ; 
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· ·. '· ·lopini01'i.· f r01ii <lllr. Ncwma .. 11, a+u.l re-sumed o·u·r·- 1nem
!bership believing that the A ssociation wa,g {egal at 
!that tinie. Of course, 1ve k·new nothing about the 
jl-a:w; a'nd hall to n~ly upo·n a,clv·i.ce of counsel. lVe hail 
in.o fo,f(mflon of -violatin.g the law. ()11, the.cou.trary 
It.cf ir ish to coui vlv ;with it." (Vol. I, p. 233.) . ! ' :··.... . . . . . ' . . . ' ' 

,··Spe. ·al.so,Vol. I, pp.163, 177. 
' ! 

mor Mr. Nev;man 's opinion ~fter the District Court's 
dedsion in the Hardwood (or 1.fomphis) case, see Def ts'. 
ExJ.A~ Vol. IV, p. 797. For bis analysis of the Supreme 
Co~rt's. ~pinion in the same ca~c, . s~c Gov, Ex'.-15-.AA, 
'J.olf III, pp . . 14<)-152. . . . . . ·.· . 

~h~f ~.tii articles bf associntio'n; pla.ris of operation, etc.~ 
weik submitted to the Fetleral Trade Commission and 
the'ln_ep_~rtm·ent of Justice; see Vol. I, pp. 72; 74, 143;·77-8, 
14ril 79~so, s~~82, ns~ 1.45,· i4:s-·J:49,-177 (.voi: · u; p. ·794j 
Go+. 'Ex. 75, Vol. IY, p-_ 52!>; Gov. mx. io a11d 11; Vol. III, 
pp. l7G-S~f;. Gen~; I<~x. 12 <i.ml rn, Vol. III, .pp. 84~97; Gov: Ex. 
14-l), Vol.. III, p . . lOl; Gov. '.Ex. 15-~.f, Vol: .HI, P· 
1301 G J·' 1r.:. n· B "'IT I I"II l r;o · G E;, .. ., R V l . .. ii ov. ~x. t:>- · , v o . , p. · u.., ; · ov. x. ;.>...,- . , o. 
III 1 448 G -.·-r..~ r.•3-i;~ "'11' l "IV 502 D f't' E 'A . t p. . . j OV •. c.JX. 0 -.I::i, H > • . , p. j e . S • :X. 1 

V~I. iv, p.' 797, Defts'. }i;x. :B, .B~l .and d, Vol. IV, PP· 
798-804; Def ts'. Ji~x. I, Vol. TV, p. _8l8: . . . , , . . . 

I," ' '.t •: 

. /rhut. the. pre::;eut. A~8ociatio~1 has . r<~gularly furnished 
the Dep~~i'tment <»f- c'ommei:cQ. nH th~ statistics, !Jlat saiu 
depttrtmont will 1·eceivo/ sec Voi. I, pp. 167-171; V. ol. II, 
pp. 7~7-8{Defi.s'~)!Jx; KK~4~ · K}{~5; Vol. IV~ p: 843. 
' ' • ~ ~ :. ' ~' ~ ) : ' : ' ~ :: ' ', i , l ' ' ' : ; • , 't I ; , : I • , : :, , I • : • ' ,; ,: ' • ' : ', 

; .' /i'ha,f : t1.fo _t1'geni~: _'o{_th6. Dcj)·a.rtm.erit of.1 .~fo~·qc,(were 
'gi)~ell '.~opfos o{ ,\·h.ltey~r ··{r(>clirqci!'u;. t.hcy. ~~·ailfod ~y tlie 
-Secretary: of: the. Associn Hor1 :. at .. v·~\ri«ms ; times .during 
so_mc five- or; si.i: }"enrs·'hefore ·the filing '-'of tlie - p~tition 
·herein:,' .se:e ·: v oL·:i,· i»r~ )02, '109; 112. 122 "17f; Gov' . .Ex. 
·14~K,'i4~t, - voi. i1i;pp'.Yo2'-io±. ·. '· . ~ \. · .. ·' · ....... ~ , ... ,_ 
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. Somoihree.montl1s b<)fon~ Non·ml)('r 26, 1923, the Di £1-
trkt Conrt.· sd the (·1rns~ ·ro1· hcnring on the date last. 
montioued. During OetolH~r, 1923, immcrons d epositions 
were taken by .the parties. At t.hnt time counsel for the 
Government were advised by counsel for defendants 

''that' the solicitors o(the d~fendants had collected 
a ,q-reat rrias~~ of data, but had not been able t6 confer 
personally with all their clients in order to prepare 
for the hearing of said cause, but that sc11edules for 
appointments would shortly thereafte.r be prepared, 
and they in.tended to spend the major portion of No: 

. ve1mb~r, prior.to the 26th day thereof, in a ·s~ries of 
·"cini.fe·rences at' Chicago, I llinois, with their clients 
. in orde1· tO vrepare for the hearing of said. cause." 

., . (Vol. I; p. 50.) 

There'after;'a11d on .01 .. a~ont. Novemb~r 1', .19Z3,-': ·. ·;·.:'.' 
~ "· . : . ' . . : . . . . . : . : .. ; ' . ' 

.... "the Honorable A. 'r. Seymour, Assistant to the 
:.Attorney General of tho United St.ates, a.nd of coun

... selfo1 .. the plnintiff in said rnuse, dem.an.rled ·of New: 
.... man, Poppoulrnsen; Stern & .Tolmstou, as solicitors 

· 1 for Ow. <lefoudaut~, tlw vhysica/, . possession of all 
' .;: files, docmnents and of-her data that the sa,id solic

itors had 1;ecefor:d f1:0·1>1. tl1.eir (:l-ients "i·n order' to as~ 
certain, f lte fads and to l>e in a position· to · advise 
th~.fr clic·nf.s as to tlw law, aml. to reprc .... r;cn t them on 

'.· the hea,i-ing of said rn-u.w;: r:rhnt the Honorabfo A. ·':I.'. 
Seymour informed said firm .of solicitors t:hat . unless 
his said demand was complied with lte would take 
o~her steps to procure the infonnation tha.t he de
sired. That within a week or ton days after the ulti
matum ahovo mentioned, the sulipocnas duces tecu.m 
above mentioned were issued.'' (Afli<hrvit in sup
port of motiou for eoutimrn.ucc, Vol. I, p. 52.) 

Subpoenas <foces tccmn were issued requiring the de
fendants and one of <fofon<lnnts' counsel to appear before 
the Grand .Jury at Oraud Rapids, Mich., on Nov ember 9, 
1923, despite the fact tliat the hearing of the cause l1ad 
been set for November 26, 1923. (Vol. I, pp. 49, 50, 51.) 
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·A]nd affor ,.Judge Sessions had <JlWShed the snbpoenns 
(ori lthc anthorit.y of H ale v. lf e,11.kle), and had suspended 
tlw I opera/inn of the tfocrec hr:"J"cin · JM·ndl11.q etppea.l, the 
a o~crnmeut procu rc<l t:hc i 1111 ictm ent of . the def ellClants 
by :~ Grand Jury at Chioo,_qo, I llinois . .. (.Appellants ' Sug
gestions in Support of. the Government's ~lotion to ad
vaD;be this cause .on. Supreme Court docket. ) · . : 
. : ~ : ' I ! ' : . : ; ' ~ : • I • 

: .'J.the manifestly untrue allegations in the Government's 
·petition' herein; ·that "the def e?ulan,ts make sales of the 
fio'~1 :'i·ng . ni~ urlf ach1red l>y ·them f roui·, their said. offices fo 
tl;.it disir.fct [\VEistern J)istrict of· l\Ii ~higanj " .(Vol. I, 

I . 

p.· ~) , an<l the fact that the Associatiou's headquarters 
haci always been at Chicago (Vol. I, p. 1 ), arid the further 
fads that this Court had reversed the uecision of . the I . · ..... : , : .. · . · : , .· .. · .... 

Fe~eral Court at Chicago in the Lins~cd' Oil case after 
th~ institution. of this ' suit at a rand lifi.pius autl before 
tl~~' indichnc11t.s ~ -L,~vc me11tioneJ; thc : tl~r-eat.oiMr. Sey-. I . .. . , . . . . .. . 

moµ1· an<l the legal frustration of his attempted. pe1·ver· 
sioh of the po\ve~·. of Govcrnm.ent i: th(i: s1is1;ension of the 
<l~1r?c. , b)~ }i1~1g·e ·. Sessiot1s, :·_an~l th~i : ~~iib:~wq·i(ent" ·i?.dict
mef11ts at -.Chica.go, a.re at lenst interesting. ·. .· .. · . . 

I . . 

:·:1 ··o.£ -~~n~~~e,_,~li tl1is: to,ok ·pi~~e · ~ln~:ing ·.Mr·~ :b~~~h~rty's 
administration; and not during thnt of l1is successor. 

' • ~ 1 • • • • . • ' 
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BRIEF OF AROUlIENT. 

. :· .· I . 

The proof shows that the petitioner's ~barge. that 

''The defendants ag1·eed to adopt and' have concertedly. 

adopted. Cadillac, Michigan as. an arbitrarr, freight basing 

point from which they compute and charge freight, regard
less of the point from which each may actually ship ftooring." 

is not true. 
. . 

' (; . 

Vol. I, pp. 335, 235, 260, 228.' · 
I'; 

n.· 
: . • • . • j • • ~ . . . 

' • • . : , I·. : • • • :" 

The proof showed that the terms of sale ·generally used by some 

of the defendants were those universally used in all branches of 
the lumber business . . Moreover the defendants varied even theil' 

own terms to suit the convenience of buyers,· or to conform t-0 

· the customs that obtained in the di1f erent markets. 

Vol. I, pp. 94, 9G,- 228, 23~-307,. 208, 209, 385, 
' '155; 56 .. 

. Vol. IV, pp. 811-814, Po1.· ri). · 5249~5254. 

III. 

The proof showed that : the ~ c~mmissio~s ·~Uo~ed . b~ th~ .. cl{~eren t 
defendants ranged' f;o~ n~thi~g .tci $4.0o per · M~ 'te

0

et, a.nd that 

. the~e ~as no uiii.for~ ~ractice followed by _·any: defenda.nt, much 
· less by. al( the· defe:iidailts~" : · · . ·; " : _'" · ' · ... .. _ .. ; · 

:: ·; ii: . .:V:ol .. ~ I, pp. 280, . ~s-289, · a.9~, : ~~3;'. :~~5, 534, 94, 
... . 323; 229,· 26i;· 262, 269-273, 173. ": '' .. 

. ! , ~ . • ·• .. : , .. "' • . · ; • : • 1 • , ~ ,, , .. ' I 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



80 

IV. 

T~e petitioner wholly failed to suppo1t by proof the averments that 
lthe defendants had always maintained and still maintain "a 
!practical uniformity between . themselves of net f. o. b. selling 

lprices," and "a. practical uniformity between themselve~ oC net 
. , ldeli vered pric~s-'.' . .. ' · . ·. : .·. · .· . , : ·· · 

TJe undisputed proof showed the existence of gi·eat price' variation 

·· land ·intense competition. 

· 1F:or proof: 

. ,.,· 

. . ' ~ . 

''I,,• • '' :. ' ,,,, ' 

By Government ~vitnesse$ _sec.: . . i . :' 

Vol. I, pp. 84, 83, 85, 86, 88, 89, 92, 94, 97, Ul. 

By Defendants' witnesses : 
Chicago dealers : V~L J, pp. 409-427, 427-435; 

: .. : .-VoL.J.I; pp: 449-4f>8, 4iJ8-461, 461-466, -467-471 . 
.. .. .. M.ilwankee ,fo·aJer: Vol. IT, ·pp: 440,.435~448. 

·· Boston . dealers: Y ol. II, pp. 630-639, 5G0-564, 
. 5G4-5fi9. . ·' . : , '. ... 

New York City denfors : · VoL TI,· pp. !)69-578, 
"'""8 ·s1 1.g·1 w84 r-.8·1 r.:g-;)' . -;) . ' '.) .. . -!) .. ' ·~ ".t - ,) I. "' : . 1 . : ' ; 

PhilaclclpMa dealers: Vol. ] ( 'pp. 587-596, GOO· 

,;604,,G05~GHI, 61G-G2.4._ '" -;· , ·;; .: . 
Minneapolis and St. Pa.ul dealers: Vol. I, PP· 

223-226. 

:1\.sso~iat~on Shitistics: Vol. II, pp . . 781-782 . . . 

' :'. ' "~ :. ' r>e.it~.i.1~;~.G.a:' Y~L :iv<' i<?.i,..,. P:· .5~GS .. . 
. . .Appendix B :· Vol. 1~;: pp.)S0-78i .. :, .. _. . . . 

Dcfts ': · Exs. FF .. fo FF-9 : .in~lt~sivc.': .. Vol. IV, 
. f91. pp. 5438-5447. .. . ' . ... . .. :· .. .. ·'.. .. . : 

: " · - ... ·A'.ih)c~~<li.ce~: b a'1~<l· n;-':Deft~,_.E~s.i JI-i 1.aud n.2: 
VoL1V; foi . .. PP· 545S-5~4G9.:· :~-'-' . :. :~ .. 
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Doft.s '. Grnnt KeeL11 ]~x. 28: Vol. V, p. !W~; Vol. 
II, pp. 714-717. · 

Appendix JiJ, Def t.s '. :mx. l~H: Vol. I, pp. 782-
., 783·; Vc~l. IV, fol. 1)p. 54i9~5457.' " . ' 

Correspondence of members. with agents a·nd 
·. bu;yers: Vol . I~ ·pp. 339-383,· 303-317, 26·8, 273-

. " · '285 ; ·vol. fr, pp. 409, 2·25.' " · · · · .. 

Go~ernme;1t "s aharnlonmei-1t of its co~tention 
. . ii1at that ~ver hk<l ·been 11niformity of prices: 

Vol. II, ·p: 857. ·. " .. . . . . . . 
.. 

. : • 

v. 
The proof showed that the advertising campaign conducted by t.he 

•••·• • I' • • ' ' ' • 

defendant Association and its predecessors was necessary ill order . . . .. . . . .. . '•'• . . . . " . 

to .~eet similar campaigns that were being carded on by other . .. .. . . . . . 
associations and manufacturers of com.peting ftoorings, both wood 

and ·~mposttion. This could not be do~e by. tl~e defe~d~nt; indi· 
vidually.: . : , . .. : . ... . . 

The advertisi~g was i~t~nded . t~ pr~mot~ the sal~ of maple, b~ech . . . . . . . . . . . . ' . •' . . . . . . . . . 

.; a.J?d bhch floo1·ing . manufactured by Association members. Such 
·.' ~o~~'.ing. ~as .standard·iz~d, o'r ~itlrorm · g,uality, guaranteed" by _the 

. : As.sociation a~d· p;ot~cted by. ~n effi.~i~~t in~p~~ti~n servic~ . .. The 
.ad~e~ishtg f~~tu~eci q~~lity" ~nd . s~~ice· . . It . g~~e· useful. infor· 
ination: n' ~aid not ·~ ~ord ~o~cerning prices: . . . . 

• • I •. : ' · I ; ; ! : , ' ' i { : ' , , ' • ~ 

The Government· adduced no proof that the advertising 'in question 
. was dishonest or misleading;. ; . > • • ; : '.; 

.. . . Vol. I, pp. 150, 294-295, 221, 334, :225; Vol. III, 
,. ,' ·<. '. pp'. 1°24-125, i93wi95. : ' ',._ '. •'.' ', > ' 

• • • ; t :. • • • : •• , 
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VI. .. 

l . . • • • . . ~ " : . . . • ' ~ ~ • ' ·; ' • 

The I Government offered . no proof whatsoever. in , suppol't of the 
l •i f ' ; - ' • ,. ' • I> • • • 

. c~arge: 

..j .. '.'~he .:~s~ .· ~f .: the ~nifor~ trad~-~~rk an~ the character of 

l the advertising put o.ut by the defendant Association intensify 

I the tendency to esta'.blish .. ~d ~hlnt~i·n ~nif o~ni pnces, and also 
! . · , , . '• . , , ... I . " , : . . . , . 

! practically elimll1ate all comp~tition between the defendants 
lb~~ed on the 'q~allty ·~f the·if . ;e~p~·~tive .product~." 
j . . . (; : ·. ·. : 

Neither did the Government offer any proof that the standards 

ab.opted and maintained by the defendants were not fair lllld 
! 

r~asonable. 

i11~·'pr~o(showed. that· the quality ·of the flooring had· been iln· 
., · · .. ~rov~d by means of the 'adoption and maintenance of such stand· 
. . ;~rds~ :that ' disputes between manufacturers and buyers had been 

;_ . tfeaily re.dU.ced, and that litigation h~d been 'eliminated. ,• 
. =:" l t . : ~ i . 1. . . ; . . , . I).. • • ; ' ~· • • :· :· • 

Th~ Government's own witnesses, as well as buyers all over .the 

Vnited States, were both unanimous and enthusiastic in their 

,~ ir'aise of the standardization of maple, beech and birch flooring 
1 

. by the defendants. Buyers testified that the :flooring manufac

. tur~d by the defendants was"sup'eri6r -id .that manufactu.re~ by 
. '. others, and: that"sta.riciardiz,ation of such flooring by 'the. defend· 

. ants had increas~d com.petiti~n and' rrreatiy benefited the p~blic. 
.. ' ' . " ' ' " t... . " ' ' . " : ' "i' ""' " 

Chaotic· conditions 'th~t existed before staii<lard· 
... . ·: ,: ;· ;. ization: Vol. II, PP.:480-483, 501. · . 

· First steps to improve · conclitiou~, ·VoLJI; PP· 
: I ' : 'i . : 481, 499, : . . · ,- . , , . . . '. .· : '. . "; 

• I : ; • t \ ': • • ' " * ' • • ' • • :" • • "•• r ' • 1 * • • ' ! • ~ ~ • 

The standards: Vol .. II, pp,. 499-502, 509-510. 
Defts'. Robert.so~ Ex·. 2: Vol: IV, p. 868. 
:More explicit and detailed grading rules: Vol. 

II, pp. 48G, 481-482; . Vol. IV, fol. pp. 531-536. 



Def ts'. Ex. BB ; V<11. IV, pp. 82G-830; Vol. II, 
p. 769; Vol. TV, Ji. 829. 

'l1lie ndoption of stnndarc1 gn11ges: Vol. II, pp. 
· .: '·· ,' .: : ·.'.-48G~4b2 i V(;t IV, pp ... 82!1-830; Vo1..·T, r~r); 2M·, 

.. : ·. ~420~4.26 . . · . . . 

· · · irispcctor <>f Mills~ v oi. u, PJl. 503-504. . · · 
. Reins.pection service·: v ~l. I, pp.- 425-430-;' Vol. 

II, pp. 455, 459, 565, 581; Vol. II, p·p.· 491-492, 
, ... ;. 504~505; : Vol . .I,·,pp. 149,-286, 29H, ·300, 2~8; 

.: . . : . , . .Vol. _.II, p. 49$ . . , .. . .. . : ~ .. "· :. ~- ,, :" 
R.esul.ts of standardization ,:. Vol .. II., pp,:,;490-491, 

· · : .. · 506-507, 509-;)10, 4f>0-491; Vpl. ..I, pp .. 220-.221, 
251-255, 286-287, 293-294, ·300-303,. 307,. 334, 
398-399; Vol. I, pp. 94, 140, 141, 92, 85. 

···Proof that · standai;dizatioi1 has inc'reased ci:>lrl~ 
·... . petition . ·a~d . reduced cost ; of distribution: 

... < .J :voL:n; '{>p; 573~574, 579~586;'618, "593; 485. · 
· .:=; .... -.;.Attih1d~ of Depn.rtment of 'Ji1stice : .. Vol.~ I~ p . 

. .... "·i :-.: .. , ; ·253_. ; . ' . . . ·"' • .. : : . ; :: :.: ... · .. 

. ;·: : .::- 'Tt;a~le A·ssociatiO-n Ac.ti?Hii~.~ · i111;l · ~ th"e 'L aw 

(Jo~es), PP: 80-102. . , .. .. , - .. ::: 
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' :VII.il 

i~e ~r~of shows that the. p.rices of maple·, ,.bee.ch and birch 11ooring 

. ~ave at ~II times :fluctuated in harmon.y Wi;th t~e .laws of supply 

~nd demand. Distinguished statisticians and ec0nomists so tes· 
~ified an:d supported their ~~idence by a ~ass ·of stati~tics, charts .· ·ln4 .. other data. . . . , , .. . 

T~e record conClusively· shows that th~ .. alleg~d ;minimum price 

~lans were never enforced, and that iii actual practice each mem· 
. ~' ~er sold his :flooring at ·whatever p.rice he could get,' and ran his 

. · . ~usfoess · just · as he pleased. ' ·(It is undisputed that said plans 

· ;.;jwere never adopted by the present Association.) , .. 
. ... ' ~ . • ~ ' : ' ' , . ' I ' 

T~e . undisputed. proof als~ sh~ws that . prices during : the earlier 
. : !years were .never u~f~~~ . becau.se of the diversitie~ mentioned 

. [on page~ .· G6-7 ~ ~ s up1~; . ,;, h~~·e~s,' .'from ·:19 lQ '. t~ . 1921, inclusive, 

.. I they . ~~~e. co~ tr~lled b~· . abnorm~l ;e~ono.~ic co~ditions which 
• : l : ' I ( . • • . • • ' I • • : • ~ : • • l ' • > .' • • •• • 

!found adequate expression in the rise of factory grade flooring 

!from $45.00 per M. feet to $150.00, and its decline to $15.00. 
: .. . . . . . 

Ai no time does the proof show fixation or control' of price by the 
idefendants; and, as we have seen, even the Government admitted 

at the hearing that the1·e had neve1· existed any uniformity of 

prices among the defendants. 

Abandonment of minimum price plans: Vol. I, 
pp. 101, 141-146, 227-228, 233-234, 258, 261, 
378-379, 321-322; Vol. III, pp. 207, 230-231, 
246-247, 249-251, 2V9, 333, 340, 411; Vol. JV, 
pp. 435-436, 519-521; Vol. I, p. 138. 

Economic <lefense; Mr. Gor<lon's testimony: 
Vol. II, pp. 625-627, 628-629, 632-633, 634-635. 

Def ts'. 'Gordon Exs. 6 and 7: Vol. II, pp. 635-

647; Vol. V, p. 899; Vol. II, pp. 635-647; Vol. 
V, p. 901; Vol. II, p. 646. 
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Appendix li', Def ts'. Gor<lon Ex. 6; Vol. II, pp. 
647-G51. : : : 

:pefts '. ,Qqnlon l~xhibih; 9-1:5: V 01. II, PP· .. 631~ 
, .. ·, ' .., · 'r ' <•i- ·: · . . · . .. · .. · 

63; \ ' ol. \ , pp. D17-.J .... v. . 
. . . . .. . . . . ·. . ·. : t 

.. A.pp~u,Hx. G, Def ts'. Gordou llJx. 14: Vol. v; p . 
.. 927; Voi. ir, J:>p. 6<>7, G69, 666; Vol. r, Pl):.:·198, 

23-1-33, 3-!6-48, 381, 383, 432-33, 44.6; Vol. II, 
pp. 458, 57 4; Vol. ], p. 131 . 

. : ~·Appendices n; I, J, K,·L; ·M am1 :N;·nefts'. Ex
·r : ::·, hibi.ts ; K 1 L; . ~\: '.l\l,:CCJ, 0 0 , PP,: Vol. I, 
:< 1 .. pp. 22t, . ·229, . 2G8;_ Vol. II,. pp. ]~9, 797, 798 ; 

Vol. IV, pp. 820, ~2i, 822-?5, 834; _fol. p. 5505. 
Defts'. Gonhm E:x. 13: Vol. II, pp. 670-71, Vol. 

v, p. 932. .. 
Def ts'. Gordon J<'}x: '16 : Vol. V, pp. 933-43, Vol. 

II, p. 672 ;. Y.ol. II; pp. G73-76. 
_)\fr. Grm1t .Keehn '~ testimony, Def ts'. Grant 

·:·· .. .. ~ :, .·t·> - ~ • • ·: i . ·:·. : ,· · • . . : ( .. . : 

: )\.cclm I<..ixs. 1r and 18: V<>L V, pp. · 945-D.:1:7; 
· · \r~{ ii, 'pr:'.6i9~·(>s;:,: · ": .· ; : · ··· · · ,~ ;::: :·,; . 

. Def ts'. J(h~nt ; J(c'oirn . i~x.· 1.9 ~' \t ol. : II, : i>}). ( GSG~ 
· · 688;·voCv, p.: 949;· v~Cn; pp.'u9o;.697. 
Appendix P/: befts'."· a:r.ant' ; Ke'e:fin Ex. 21: 
· ' Vol. n,'·p: ,690 .( v~l. v, p~ 593; Vol. ii, pp. 692-

, .. . ~ . " ; . ' 700. ' t. .. ' . . ' 

Dcfts '. Gruut Keehn Exs. 22, 23 and 24: Vol. V, 
PJ>. 935-!:>5!); Vol.· JI, pp. 700-705. 

Appcrn.lix Q: V 01: I.I, pp. 705-707, 708-712. 
Defts '. Grant' 1(~eiii{]~:is '. -.25, 2G and 27 : Vol. V, 

pp. 9Gl-967 ;'Vol. .n;:-pp: ·712-714; ··t /. • 

'. .·i ?;~s,H~o11Y .?f .. P.~ofs. J.I~t~iug~r . flpd Van~~~~lne : 
Vol. 'II,°pp. 722-739, 140-7G9.' .. . ... :. ·. '_ . 

. : . : : .. . : . . : . : : ! . . .... : : . : : :-:· >; · : t: 1 
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.,' I' ;' • ' ; { 

VIII. 

T~e G~~~rnment failed t~ support by pr~~f .'tb.e esse~1tial allega· 
~ions of the petition with resp~ct t-0 t h'e activities of .the present 

. ! ~s~oCi~tion, , which: ~~s · o~ga~ized on Mar~h 20,' 1922. 
. . '• .· . . . . . . . . . : .. 

;: . , . ·A .. ,'• . 

• t . ' . ~ : 

GENERAL' PROVISIONS OF . PRESENT ARTICLES. 

· Govcrriment's·Ex .. 8: Vol.'IIJ~ pp>64-74; Vol. I, 
· , · ·: i>- ·286; v ·ol. II, p. 789; Vol. ·I; pp: 149-150, 173· 

' ·1,....4' ·1')6. ' 171' 1'"0· . . " .. . ! 
. ' . . ' ' "". ' .· • ,. <:>. : 

i . ' : t ' ~ , ~ : • i ; . ! • • • • ••• •• • 

. ,B . . ' 
' I' : ; " ', .' • ,: ~ ' : 

: . ' . 
·: • I • • • : , : ~ 

. . . . .. • l: 

ASSOCIATION MEETINGS. - · : · 
. \ ' . . : : .... ~ . ~ . 

. .. !The proof i~ undisputed that at Assodatio11 meetings 
ft1ture J)l'iC<~S. of flooring w'~re .u'~v~i'. , diSCl~S~~d, owing to 
tlfo explicit iustrnctious pf 1;lr. ·.Ne,vmit~i. · · · . : 
. r" ".·;·>V.~i. ". i, p~~: :,1 ~~2.~·13.4, :'17.4, . ~7~, :w6~208, ' 213, 236, 

21 O . •>1··) •)n.· 9!)8 3· ')O · ~~3· 2 · 
.,. : ~ } 1 • J . . ·'· ·~ ~' . *""! ~);·.J.,,.. ' , 0, ,'f '- . • ',' ~ ! , , . . : : • ~ 

.. , , fhl:i le<.l /Nal es . v. ,r;,... 8 . .Steel. Corporatwn, 2:.3 
Fed. 55, 15·!, 53. . , 

• '' • ~ ; " • • . •' ••I • C i : ': ~ ·...: " : \' , : :; ' { 1 

. ~: i .. , ,:;-~· _ -:i :~· ~~d\ ·:·: _:{ .! .. '! -~>J ;.-:.:~--~ ~::/ . 

. ; ... , . : ... . · .. , . AVERAGE .COSTS., . , . . ,·, .1 ; 
: t , ~ •• t ' , , ', , ,,, ,. : ' '"' , t , ? < ! : ~ ~· ' ,• I 1 , ! f ( , :' : • } 

, Article-14, ,Vol~ III, P• 69. :,;:!.'. ; i< .>:·r 

: . ' irJ1~ '~·s~e1~tially l1~·z·~ i·~l~·~1~~ .1}atl~~·c' (if . (.'.~pi i riHdt: industry 
, ... :. l 1 •• •• :, • • •• ::,I l \ :: I I 

neccssitntcs cost neeounling. · · · · · ' · · " 

:Marshall 's B<~adings in In,dustrial Sodety (Uni· 
versity of Chicago Press), pp. 144, 166 et seq., 
474-519, 404-412, 483-485. 
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·Hobson 's The Evolul-io1i of. ill oder11r Capitalism 
· · (new ed. Scrilmcr's), p. 1. 

.Asllley's The Economic 01·gat1ization of Bn,r;
. land, pp. 35-36 . 

• T O]](~S' .1'rade Association .Activities aurl the 
Law, p. 62 . 

. Investigation and recommcndatior1s ·of the Fed
eral 'l'rade Commissioil, and Addr'ess of Hon. 

· · ' ·· ]~dward N .. Hurley, Vfoe Cl1airrilan Of the Fed
.; . , : . eral Trade Commission: Sees~ 1 rind 2 of Art. 

14 are not contrary to la.w.- ; :: .'.. ; · 
· ,·. :·: LTaussig Princivles of Econo·niics (3rd ed. rev. 

1922),.p~172 . . :' ' l . 

• • ; • ~ •• • • .. l • • • , • • • • • • : • • • 

· Sec. 3 of Art. 14 contains only proper elements of costs. 
' • •• : • • • • • : .. ~ • i • • • • • 

. :" . : .: Marshall's Rf!adings ·i·n Industrial, Society, pp. 
451-453. . ·. : ; _,':; i 

·: ; . : · . .. 1'rade .Assoc-iation . .A ctivi.ties ,' issued by Govern
ment Printing Office for the, l)opartment of 

l I ·:· Commerc~, . PP·. 76-77: ;VOL' n,.p; 722; 
_; i : : J)efts '~ liJx:.' ~CC:}'~: Vol. III, p :: 834. . . 

MANUFACTURING AND MARKETING ·COSTS. 

Gon.!l'llmcnt's Ex. :20: Vol. III, p. 27V; V ol. 1, 
pp. 104, 107, 151; Vol. III, pp. 153, 175, 183, 
185, 313 ~ - Vol. tv~ 'i>I~ ~ : 451: '4~4; vol. I, pp. 107-
188, 333, 173.:, '.'. .. ,• 

·.The. eiem~nts cont~in'ed ,.hi ·the m~imfachiriili(' and mar
~e~ing' cbsts . fi1;c: ifropci·.-·" · . . ':·; : , : ., :~ .:.; ,,·. _!;; : 

. . : : . : r, \ . _.· .... : f ;.. . ' ( : • • ,. ; . I • : ! : I. ' 

ray~or ~~ Pri-ndvl~.~. ofJ?co;no 1~i:'i~s· rnp1 ed. 1923), 
,. ; . ' pp.'312-318 ... . :.: : " . :;-- .' i ... : ' . . ·.·, / 

.... : .. '. :.- :~1~1~ssig.' s !:ri·1~.cii;~ e{s, "~( J1};~~~-~1ii:·if s·: ( ~ud e<l. rev. 
1920) ' V . I . 9.6 . ' . . . 

:;.!. .. ·: .. . , ol. I "P·... . . .. - .... 
I • • 1 f : , f , ; ~ ~ : I ( • J ~ , l i ! ! > ' , , • I " i. ' , • , , ~ 
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. . A.ccounf.s~ : 1' /f.(:itr Constn1ef.io11. a1ul i.foferzJrefa. 

tio11, hy \Villiam :Morse. Cole· (revised and en. 
largecl e<l.~ ·19li)), p. BOl. ·. · ' 

Artide by Ji~dward I ... Suffern iu: lf> ' .f otirnal of 

.. trxuu11la11cy,· 1,. ~mo. 1 
.. 

Cost .Accou11liug, 'l.'hcor:IJ a,1ul H1·ac.Jice, by J. Leo 
·. Nicholson, pp. 33 et seq.: V 01. ;II,. p. ?260; Vol. 

~. : · J,:1lp·.170, 151·,.259;;Vol. II, ~ p. ·789. 

~, Defts'. ·Ex.· LL': VoL Iv,·. fol. pp·. [ 5467-5470; 
: Vol. I, pp. 328, 2:37, 2i>2~ 200, 21B;·2GO, 397, 431, 

432, 219. ' .. : .. , ........ ' ) .. : . ; ; 1 t 

:Costs .surveys Committee;' ' VoL : I; ;pp. 395-96, 
399-401, 104, 105, 297' .171-7~, .126.: ( 

'l:est runs and average costs : Vol. I, pp. 396-9i, 
' 451; ··4'68;' 4:7'1~ ·493·_95; :502.503; :Goverhni<frit's 
Exhibif63-G: Vol. III; pj.1. 504.606; 'Vol. I, PP· 
105-107. ..·: : . .. ; :'.: 

.. i '1.'a1ilor's; P1·iuc·iples of'Econom'ics.· (8th ed.), PP· 
.. 34:4).46. '. : ., . ! ' . : '. . ! ; . ' i ! ! . . : : 

VoL I;pl 107; VoL IV, fol. . pp; 5331-5336; Vol. I, 
pp. 176, 811-814, 151-52, ·229; 92,: 97; Vol. II, 
pp. 791-92 . 

. "! ·i :· .r.:·,·~:: :.;:·/ ~· . '· :; . ~ ~.~~~ :· · .. .,·•.·::r,', 

/ . ·,. . : , ; ~ ~ ; .. ; .. D .. ... . i . , .···.; \ .. , ,: l 

I• ·~; .::~·,~ .•';i: .~;t ,~:.'/ ;~:"! _·:~·,.: : ,;r;~ ,•! 'I 

~., . l . i, i : ; J?R~,IGH'.1'; ~~;r~ .~O?~S: ~;: ·' · .. ~ l 
Freight RateS.~ i ,' :: ·:: . : ·;" 1 

~ ·: VoJ;J, .pp'. ;,412, 445;Vol. :II,. PP· i40Q, ;165, . ~36, 
3Gl, 56;), 573, 579, G8i\ ~93,, G~3 ;, yo~. I, p. 174; 

; ... :V:~>.L II, pp. 4;.iG, 4•>0, 4iH,· 45~; Vpl. J, pp. 209, 
··· ,.2rt5, ~-t3, ~5o~'2Gs·:273: · 112,', il~:,·_'iij:· 

. .A.pp(!ndices R. and S a·~'\·erll'mcr{t's . FJxhibits 
,,. 1 ·" ····36~A'; · v~i:1: ~.'..ii1i'Xci~iti~1t~Lt~l1ibits1 fol. 

pp. 907-908, aiid ·'neien.cla~t:~; ·; E~ibit EE: 
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Vol. -JI, p. 779; Vol. IV, fol, p. 5437·;· Vol. UT, 
: p. 329; Vol. IV, fol. r>p. 5322-25, 5327-28; Vol. 

I 11" !" 111. 116' l')t~ · \ T 1 · IV f' I r-9 33 . , pp .. vu, - , "v , . o • , o . pp. a_, -
5325; Vol. l, . pp. i 228, 25U-2(>0, 288, .2:35, 393, 
;JS:J-8.J, a22-~:L . ; 

i ,_. AVERAGE COSTS. " . 

. :Vol.T,pp. 155, 173, Vol. IV, foCp; 5326. 
. • .. ; ., . . ...• ! · ! . ·; 

., . · . ··DELIVERED -OOST CHA.RTS.' '·'· ... 

• " •fl ., 

. . , 
DIFFE·RENTIALS . 

; ' " .. '1·. 

• : ' • 1 • : i. . '· . ' 

:i Vol. IV, fol. pp._5249, 5252;. Vol. I,. p:µ . 152-53, 
.- . ._. 1~51 -20+, '231; ·~~~; _2;t:9·, . 260,. iris; ·2~9, 211, 335, 
· · . 9G'> 63 21-, ~.->3 3r.o 3-,~ 

. ' : • fJ w - ' ' Uf ' ' V ' U • • ' • • 1 • t / . . . . . . • \, : 

• : q • • : • ~ : • • • • • ' I ~ • J ~ 

.,WHAT FREIGHT.RATE BOOKS NOW CONTAIN. 
• • ; • • • • • : • : ~ • : • : • : : : • ; '. • • • \ • , J 

,:Vol.I, pp.'li.>5-56;Vol. IV, fol. pp .. ·5162-5336 . 
. : : f : . f ~ ; , : : • 

. . ' ... 
. . ~ ! ' : . ! .: : . . ~ ! • 

Itl. 
. . . : . . . " : : ' .. ~ 

J.1~ ' ; ~ ~ .t > / 

;! . ::; ·:·f THE. STATISTICAL' .REPORTS ... :· \:i· r 

'if.~1~ti1ly~s.~Ic·s 1·cfio'rts' to Secrctiii;f: Vol. ITT, p. 
70:;· Oo\.·e~·~1zri(·l·~t's: 'liJxhibits · :4G~·: 46:A, 46-B: 

,: ; ' .. V ol."TII, fol. 'pp: ·2854-56 (Vol; 'I, ·r{'i23; Gov
- ;: L crnmerit 's' Exhibit; 48: ·. v (,L :rn; 'fol.. p. 2858 ; 
; •:· Vol ·J' ·p· :1"4",.:. ,. ·· .; ·· :· .. ' ·-·;· ,.: 

,. ' . '-'·. 

Oovernmei1t ;1(TiJx11ibit; 57: ·Vi11. ·in;' fol. p. 2857; 
·::,. .. VoVI,°pp:· 123-24.: · ., ;: ·· ·: : >:: '·1·· ... : :· 
I . . : .. . .. 
.. .. · G_ovei~nment;s Exhibit-45; Vol. III,'-fol. p. 2853; 
·: .. ·' '\f oC r; · rr:· 122~:fa; ·-1/01.'1\r, ~PP· 5·12-73; fol. p. 

4~87 ... ... ! ··· t· • t •• (t "}' " 
D . • ·"·· ·· · , • - •· ,·.1.• · • ., •. 



90· 

; \ Veckly· 1 silk~s ·' reports ·· to 8ccretu.ry: Govern
:- ·. -. · meut 'l'5 ~Exhibit 44': Vol. ·ur,. foL p . 2852; Vol. 

1 .... ' 10·2 ()•.J 1'>7. 1r:::~ "8 121 . . . ' pp. "" ___ ,_,, I.I , · ()J -.J .,.· . . .• ':': ' 

: Ileports made hy Secretary to· Members: Vol. J, 
· J ::-s 1("·> 1-~) 1-G ~l<)(J · ·.>og · · pp. . .. ), , ),>, I•), I i ; '" , th.t< , · · 

\Veekly sales reports made hy Secretary : Vol.I, 
pp. 125, 156-58; VoL IV, pp. 812, 814; Vol. I, 

•. :.:· pp .. 156~5~, 162-63,, 1.30~1, 3~0, :3_99,.123, 125-26, 
127, 1.30, 20·1; Vol. UT, pp. 390-97, 398-403; De· 
fenda11ts'.· Exhibit G: Vol. IV, fol. pp. 5337. 
89 ; Defendants~ Exhibit G-1; Vol. IV, fol, pp. 
5340-42. . . . : . : . . . ,· 

:Monthly report .. ma<le .JJy:. Secretary: Vol. I, pp. 
128, 132; G~v-dr~i~eilt ;·s Exhibit 50: Vol. rn, 

. i _ ·'> f~l.-p~'. 28,"ui-09·;·:vot·I,-pp. i28-ia2·; Defend· 
-. _; ants;· Exi1ibit"H, Il~l an·d ·iI-2: Vol. IV, Fol. 

pp. 5343, 53.53;· 53u2{voL 1, p·p."-.158-163; Vol. 
]\T !"'3:."<) r:.361 r::•>-Q . ' pp. ,) ;J..,, ;), , ,);_) ' • 

·: Q1;<1rt<~rl/1;ep<;rts: Vol. ( i'>i>: ·1:.~6-31 ,; '1u0-G~ . 
. : ·' · Hn1)01·.t.~ ln'e u1iacrompani<.~d . ; ,hy, ! ai1y i 1.nwlysis, 

comme11t, or recommendation : Vol. I, pp. 163· 
63; Defcrnlants' l'~xhihit I : Vol. IV, p. 818; 
Vol. IH, pp. 14G~1!52. 

There· are'~no finos 1 ciFp<maltfoS' for fail ure to 
l, .. make .rnpor_ts.: Vol .. I, pp.12_1,_ ~6.11 ~~9 . 

. / No audits are :1m.1de: YotJI, P.··. 8Gl .,-; 
: ;·.'. :,r~p .~tn:tisti~s collected h~xe · b~cm .giyen the wid· 

.• 1 • ;, es~1 ppl?licity _and g~' to buyers'. ~s well as Mem· 
. hers of ihe Associi~tio~~ : ,yoi~ 

1
( _,.pp. 165.69, 

·'~ _:,, H~~;l71.~.Yol. II, pp~·7B7-.~~ .. :: .. ·:·i , .. ;; 
The statistics arc 011}y. . ouc of mauy, sonrccs of 

· .• ! .l·. ,in,fqrmat.ion.· pqs~~~s~d '__b~:
1 

~-~~~~~~rn : Vol. I, 
·: : : :~ :PP· . 2~1~~121 ; 291~ .~3~, : ~85,-.8G,, 39~;93, 397, 229, 

260, 319, 324, 326. . . . .... :<.!· 
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Use ma<le of statistics by 1\lcmlJers au<l import
anec aHadwd to them: Yol. I, pp. m)7-fm, 210-

., , .. , 1212, ?15-2rn, 221-22, 227, 2~m-Hl, .BSG-87, .. 3~9, 
,232, 2.G4, 2!H, 28!), 2D2-!>:~, 32-t, 32G-27, "19s.:201, 
. •)11-1·> 2F '>;N •>·>.7 •)•)9 , •)'>() .. ~)1 , "'~7~38 . .-}J~'-

• ·:.·~. '-J :: ·' 7f. .t!) .. w'"°'.".-) ·i.JJlrJ. 1 :....,~··~ ' . .:J•.) ' ·~·?! ,' .·~> :· ~ . ! *"' ·' ' 

,. ".:· JJ, 248, 25!), 2G3-G4, 268-285, 288, 2DQ, 202, 303-
• \ .... ' , ,•, , •. : .. • , ,•I , ·' /\ ,J ,.: , ' ) •' ' 

, ·'· ... ,· 18, s22, 326-27, a35, 385, 388-:89. . · . "' .. , _;. ,. _, ·,. •'! . . .:· : . ·-:.. .. . . J r ."'I. ·". : ~. \ . ! 

· , ·· .~"'-IX. 

(, J ·.;::. 

. ~ ,. . : :· . .. • ... 1 ... •, 

A 'comparison·; &r the~ pi·ices· 'obtained by Members with the · AVER~ 

AGE COSTS· (issued by the ; present Association) and :with · the 

TABLES -OF VALUES.; (issued ; by _the Association . immediately 

· pr~ceding) ,; conclusively deµionstrates not only .. that the Gov
. ernment's ·c~ge ~t-the;~:;a; mtlfo~~ity or''prj.ces i~. ~o.~· true, 

but that neither the Average Costs nor .the Tables of Valiles 'were 

· used by: the· members ·either :ru; ;minimum .prices :.or as ·a. basis 

for determining individual prices> · · .. . · · · " · 

· ·".: . .. , _'.'- G'over1iment's liJxhibit 79: VoL IV; i)p. · 58a-796; 
.. ' ·;v ot ·ii; 'r)1{ 847, · 859; Vt>L · nt, .. i)r:" 312, , 390; 

: .. : .. Vol. u; i>ii: 850~5!);." VoJ. 'rv, :Pr: 79D-807;:VoL 
r, pp. 148-4~r;·:v0t IV, p'. 52!>; VoJ."i,:·t>i;. 14H

! .. l 4.<i; 'Vot III, pp! 37~44:,: ,_' · : '.; '..: 

Ap1w11dix ~l1, Go\~~rmnent's ~xhibi.t : 38-N: Vol. 
"" \ III; P~·315; Go\rornme1it's !<;xliibit · G~~H, r.>2 II: 
.. . Vol. IV; pp. 4Gl-fi2; Vol. III~ pp'. 881-82; Vol. 
'' lV 1 n7r.:.·'"'7 ., .... . : 1' ! . " pp;. ;J ,)- { •. ; . • ... ". .:, ;, " . " '" 

Appendix U, .Appendix V, .A.ppendi~ Q: Vol. II, 
.•;..; PJJ.: 539-556, 55 7 -5GO;. 78;)-,.87'. i. ' .. ! ; '; I 

Pri·nciple.s of Economics, hy F. W~"Tmrnsi~ (3d 
""'"" eel:. rc,<) ;·Vol.' II" i>p .'· 439-4-JO~ ~ .i·:.:1_ 

Appendix -w (pp. 62-64) ~ · \· »,·:" \· "'\ 

.t : .. _ .. 1".'·.·.~ ... ,,;. ~· ~ .• .• : . : ·~ ·.· .. ','•"·~·· . : . ( . :. ~ i .. ' : '. j 
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! . '.' ! f . I 

·'. x." . ; •,, t 

T.h~ p1;esent Articles of Association do not ev~n attem.pt to regulate 

' p~oductio~, sales, price~ or to otherwise limit the discretion of 
. 1*embers'. in =the manufacture or sale · of .fioorh~g.' · Except the 
akre·e~~rit" to mahufa~·ture: ·floo.ri~ "or s~ndard · quality and to 

r~port past trali~actio~s, ea~h member is left whoily free to con· 

~uct his business as he pleases. There is no proof of any other 
; 

~greement, express or implied, among said in.embers. 

In kew of the undisputed proof that . the :PRICES· of . the mem~.crs 
· dr the present association for maple, birch and. bee~h fioo~g· · 

; , • , , V• ·• •• , • '"" 

·!: / ·:(a)=' have a.iways been FAIR AND REASONABLE, : .~ /::: 
·. r ~ , (b >' ~ere: generally · lower thari the ,' priceS'of. non:mem bers, 
· · t·: although · the· fiooring manufactured by · members is superior 

·J: to that manufactured :bY nonmembers;,: .. :. ·~·: ; ....... ''. : 

· (c) were never uniform and · were often below the cost of 
I production of both members and. nonmembers, ~ . 

. : .nd that the fioo1·ing manufactured by member~ is in. all respects 

; · ~atisfactory .to .the public, .it necessarily ~~~lo;ws ; that neither the 

' .contract nor the conduct of defendants . ha.s unreasonably re-

. Jir~~~d: intersta~ -trad~: ~r. c~mm~r~e· ..... ; i .1 '. "·" '_ 1 

2 Holdsworth's ~ History. of Engllsh Law (3rd 
. l ... · .··,,t ' I d ') .. 4"(1\ : .- :-..-: ·c. ,·pJ>. <>vet seq; .. '! .' :

1 .,, !, :·-:;·' 

! ~ U1iwili 's .1.'he: Gilds and Cow:va.nies of Lo1ulo1i. 
· · · ! : :." '· Ashley's 'lntroiZ:ucl.i01i ·to B 1~,qf.i,:5h Rco-nomic Jlis· 

tory and 1'hco-ry, Vol.-.I -. (Pm:t.II); pp. 168-69, 
. ! ~ '" ... / : ! \ 126, · 1S7.~ I j • • ! ", ~ : '.:': ; : : /. ' i :-·. ; ~ .. : :' ~ I: ..... 

Marshall's" Beadings: in .Industrial :Soc·iety, P· 
~ I': ; ; •' j • ; .. '592. :' . :" { ! ' ~ ' ' ' ' ' •: " .. • ~ •: ~ . ~ . 

Ashley's lnt1·odu~;tion t.o Bngl·ish Economic Ws· 
tory and TlJ..eor11: : .•:·=: ;; ., :,, =-~:"! / . 

Darcy v. Allein, 11 Co.· llep. 84-b, Bi-~. 
27 Hals bury 's Laws of England, 527-29. 
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A llorn1: tf (foiu:ral , .. A ddaide Rteamsln'v Co. . . 
(] (\l~) JOD I r11 · "f> '>·"'8 ;1. c) ' . . .. . J . . . • . \ •, .J•) • 

F. (Jade & Sons v. Daly & Co. 1 I. R. 306., . 
• • • • ' 'I ( ' ' ,o ( 

U. S. v. Trans-J!issouri Fre1:ght .A..ss.ociri.tio1i; . . ' ' 

. 156 u. s. 290 . 
. U. S. v. U. S. Steel Corporation, 251 u.· S .. 417. 
Montague & Co. v. Lowry, 193 U. s:.3fL "_ ... 
..American Colurnn & Lumber Co~' v. · U .. /;. 257 . . . . , 

u. s. :377. •"· " 

Board of l1-rade of Oity of ·chic~g~ v .. ; iJ.' A~. 246 
' I ' '} ' : ''• ' ' ' ' ' ' ' ~ ,''; 

. u. s. 231. . \ . ·. : •' t 

S tandard Fashion Co. v. Magran.e-!Iouston Co. 
258 lJ. s. 346. . ... t . : 

· U. 8 . v. U. 8 . Steel Corpora.tion, 22~ F~d. 55. 
· · U. S. v. B. I. JJ.u, Pont de Nemours ·(/; Co. 188 

Feel. 127. · · ~ 

: ··· M mu:hester & Lmcrence R. Go. · v. Oo1icon.l R. 
Co . . (N. H.):9 L: R. A. u89. · . : . .. · ... : ·' 



94 

Inl a.dditi~n to ·the ·undisputed · proof ·that th·e · p1ic~s-_ ribtained by 

·~1e~bers ~f the . pre~ent Assocfation had alw~ys substantially 
! • I • 

ya.ried; that the prices of such members were fair and reasonable, 

lti1d that although the flooring man~factured by ~uch members is 
.. ~upel'ior ·to. that · ~anufactured by :riorunembers, the prices of 

.. ~ember~ are generally lower than those of · nonmembers, there 

~as the following undisputed proof: 

.: i. (a) by the Go~~rnment's .witne.ss~s, including b~th competi· 
tors and buyers, that competition among the defendants them· 
selves, as well as between the defendants ·and norunembers, wa! 
strong, active and vigorous; 

I·' .: (b) - by dealers, large and small, in the princip.al centers of 
-. · f consumption, that t here was and always .had been vigorous 

! competition among the defendants; .. 

. \\I · .. (c) by dealers that the defendant~ ~ere unusually fair, 
considerate and honorable . in . their dealings with purchasen 
of maple, beech and bfrch ftoodng; ~ . . · .. · ; . ' . 

( d) by economists and sta tisticiaus that the p1ices of the 
several members had ftuctuatell in accordance with the laws 
of supply and demand. 

No witnesses were produced by the Government to testify to fixa· 
tion or uniformity of prices, unfair prices or restraint of trade. 

In view of the foregoing facts, the Government's petition (under 
the decision of this court in the Steel Corporation case) should 

have been dismissed. 

U. S. v. U. S. Steel Go1·po,ration, 251 U. S. 417, 
447-49. 

The Evolution of 111 odern Capitalism, pp. 170· 
173. 

The Tritst ]f ovement i-n British b uZ.Ustry (Ma· 
crosty), pp. G-9. . · 

Trusts, Pools and CotJJorations (revised ed.), 
by Ripley, pp. l-77~ 



:? • . : : XII. 
The following facts : , . . .. 
: : ; ! (a), f.und.amental: di.If erences that exist among ",Association 

. members; 
' (b) unstable basis of the maple, beech, a~d. birch 11.ooring 
industry; · 
. (c) relation that Association member~ bear · to the fiooring 

> llidustry as a whole; · " · ' 
(d) lack of control of any · appreciable ·proportion of raw 

material;·. · 
. . . . ' ·~ . , . . \ ', "· . 

(e) fragmentary· character. of statistics .collected and dis-
tributed; .. ·.··· .. ··. ·, ' · · · · · .. . . . ... , .. . .... ·'··'. 

: ' ·. (f) publicatlo~ of statistics 'coliected} ·<'\· • • :· '\. 

(g) relatively superior ;posftio)i ~t lu~be"r dealers who buy 
: or handle from ninetY to ninety-five per . cent of the flooring 
: . ll:la.nufactured by Association members, . : , : .. , 
and many other facts disclosed by the record, conclusively dem
onstrate that the collect ion and distribution of ."statistics by the 
Association ' cannot injuriously affect interstate"tr~e or com-
merce. · · ·. · . '. · · ' . : : . , .. : · · 

The necessity. for the collection and distribution of trade statist ics 
· ·for the benefit . of both ~myers an<J sellers is , recogn.ized by all 

modern economists. .. · . . 

. Monopoly alld Com.petition; '1j,ij J;~;·~nann Le-vy, 

... pp. 2!JG, un; ,i81; i D0-9G, 2·02, 293, 803, 307 -31G. 
United Slates v. Qual.:u· Oats. Co. (C. C. A. 7fh 

· · Oir.), 2:32 Pct1: 49!), 502. .. · · ·. · " 
. United Sta.tes v~ Anif.it·icari Gaiii'<fo'.' 230 ~\~d. 85!), . ... 90~. .. ·.. . 

.. . , . • United States ·y. orv1;l.ti1i.g, 2i 21Pc<1.° 4GG, 475. 
The lfrolutio-n of)llo~lcni. c·apital·isn~: hy tTohn 

· . J :_:.: · ·. ;\. IIol{sp.u, l;P:. 190-u, ma; .231-33, 403-40;';, 
. . '"14s~15i) 3· 2' (j .. ·, 1

. . . 1 '" • • . I . . . • 
• • ' c. • • • 

Readings in f.tuiu.sfrf al Soc1'.ety, by L.eon C. ~far- · 
shall (Univer sitY of Chicago P ress), pp. 141, 

· t ·: "'.;.514; .833, .294-96, 419,. 93G-3Z,.4.98; 479.'~, ... ; :' .:: 
"· · Priticiplcs of Ecrnfomics; LY-· E. ;.R.:: A: Seligm!lu, 

. p.141 . .. ·:-.. '" , ... : . ..' -~ ~··; -.:'< , ... •1; : ;::-'.ii 

· •. :' ~-: ·~· :111 e:~u-f actu·r~i'ib_:}i.i«·iAt,:ies '.: i.1.~ .·!~h~!~e~:iqf!; ·-~~~ : ghi. 
·· ,: ::·: colm. Keir, pp."·29.3-94 . . ·. ·1·1·-.·•:· ........ · ... ' .:::~:.\ • '.:~ 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale
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Iwruslrial /J(~»1oti'acy, hy 8idney nrn1 B0atriee 
\\1(.~1)1>, l)l). ()(j:J r/ <'iC(_J. ~ :<.· ~ .. :~. ·; · · 

The Combination v; 1.'hi Comn1mer,1 hy IL B. 
, Heed. Internatio·n.al ,Journal : o( Ethics, 

. XXIII, pp: 159-69. . .' '. 
. Social 1'heory, hy .• ~ ~lrn Bascom, pp: .145-54. 
Elernentary Principles of .Economics, .by Irving 
: . Ji.,ischer, pp. 427 et seq. i . . .·; 

. Principles of Economics, by I! .... '\V. T~~sslg (3rd 
. ' ea: i·evis~d)' v ol.'1, pp> 39 l ~97. ; : .... ; .~ . '. 
Principles. of Econo·1nics, by F. JV~ Ta~1ssig (3d 

'· . e~. revised), ·voi. ·fr, p. 52 . .' . ; .. : · ' .. 
Trade .Assocfotion AcHvitles, issued. by. the De

partment of Commerce, pp. 3, · 12~ 27-29, 216-
67.. : . ' ..... . 

. 1'rade Association· A ciiiiti~s · an~l- tl~e. Laii', by 
. ~ . : . . \ . . . . . . . . . . . . : . . 

Prankli.u D. ,Jones, pp. 44-GO. 

Previous deeisions of this Court distinguished. 
A'lne1"ican Colnm·n ,{!; Luniber :co. v. U. S. 257 

li,ecl. 377. · .,. · · 
,, ·~raus~hi '~; P rinCiplcs_ '~ j .Rco;u;·1;tics (3rd ed. re· 
. ,- 'visc(D, Vol. n,' r)p. JEi-20. .· . " 
· 

1J>l;·ilosoz)liv'. aml Political 'E(}rji10_m.y, by James 
. . . ~ . . . . . . . . ~ . ~ 

, . Bonar, m». 38, 22, _(;S; GL . . . . . . .. . : 
; Rt;,gli~r;h 'Econom·ic 'Itistory an·;l Th~ot:y, by Sir 
. \V. J .. Ashley, PP; i28, 145. , .· : .. , 
·II istory' of Bt:on<)'mic · lJodrincs~ ·by. Gide and 

'
1 
.. Hist.; Pi).' S~>, 410~- !JG. \· . . .. ' . 
6.· s: ~ . .A.n-i'erican Li·1iseed Oil do. et al. 262 U.S . 

371. 
. . t. 

, .· ·~! ··'· ·· •• ~·. '· .. ~ :.;_·. .>. ·~· 

. , ! ·: . . . • , . : ·~11I; -, .... ; , ; 1 , 

(It is both: the privile~~ and the duty· of equity ·not lonly to prevent 
.· evil but tQ hold fast. to that. which is good.\ Its decrees are, 

· 'therefore," infinitely various and flexible'. . .· . · · , · 

~h~: dec!ee ~ntere~ bY. "the Dist_rict Co~rt _here~~·. is: ~s ~mselectiv: 
· · · a.s a humcane or a.n earthquake;\ If unleashed it will conver 

into junk machinery of great pecuniary and soCial value. 



ARGUM.EN:I'. 
;. 

• > • 

. I. 
i .... ; 

The proof shows that the petitioner's 'charge· that · · ·.: . · . · 

"The . defendants agre.ed to. ~dopt . 'and :h~v~ ~~ncertedly 
I • • I. . • • . 

· adopted Cadiilac; Michigan; · a5 ' an arbitrary freig~t ·. basing 
' point from which they compute 'and. charge freight, regard-
· less of the point from which each may actually ship flooring." 

(Tr. 6, .fol.11.), · ·· 

is not true: :, .. · 
· .. '.: . . . . ~ ~ . 

· . ·: WHY ·THE. DISTRICT COURT WENT ASTRAY.:·· : ~ ; : 

'• . , ' . •' 

T~e Distr_ict Court refused to. Jimit, the petitionel;» with 

respect to time, subject.matter, or space. · ·whatever evi
dence the ·petitioner offered, · d~spifo ·its fragmentary 
characte1;, or ·sonree, · was· ' ireceiv~<l snbject "to ol>jec~ 
tiou," CYen though it concerm•d assodntions t.hai: had 

.ceased to' exi~t som~_two or t.hl'ee~N'adcs.p); years before 

the hearing.·, This great. muss of irrele~ant .matter not 

only confused the issues : and prejudieod . the · present as
sociation and itS members, but : caused . tlH.f appellants 

here to pay t3ome $16,000 foi.· printh1g (a1i<1 ' Clerk's; fees)·, 
despite the fact that com1sicl fo'r p~tit:1~>;ne~;"stipu1ated th.at . . . . . . . . " . . :" " ; : : .. ' .. ... ) 'f . ' .. ; . .:~ 
much of .sa.id matter. need not pe __ .prl.nt~d . . . (Vol. V, PP.· 
975-977.) · .... ... : . ; ... ,: .... ;' ... :; - ~ "; . '. .. . ;,. , .,, ·;,.,._ .~: •;._,, .. 

I~. th~ ~pinio~··fil~d :}~~·~:ein~ .tl1e. riis:tri~t · C~~rt' ' put. t~ 
'•\' j1"' . .,,. •• •• 
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hi nse1f the questions set. forth in the mnrgin.22 The 
qi estion of monopoly or nttcmpt to monopolize under 
i..S« ction 2 of the Slwrmsln Act was not raised by the peti
tic uer. The petition l1erein was based solely upon Se.c
ti n 1 of said Act . And, apparently, the grea t mass of 
ir elevant matter concerning long-extinct associations 
nu p ractices that had been abandoned years before the 
in1·titntion of this suit, res ted so heavily upon the mind 
of the District Conrt that the C\Tidencc concerning the 
in· sen:t associnfiou, its . methods, and practic'es, was, in 
corhparison, lighter than the gossamer that "idles in the I . . . . . . 
\Ya~1to11 snmmer air.'' . Apparently, al~ the facts hereto-
f 011e set fm·th, as well as th ose which will be add'U.ced du.r
in~ the co·urse of our argument, rested as lightly upon 
th~ scale "as sleep upon tired eyes." ·w c believe that 
thi$ co11rt.will be amazed at .the amount, consistency and 
co~ency ?f this evideiwe, of which not eYcn a hint is 
gh·p11 in tlrn opinion filed by t he Dist.rict Court. Fur- . 
the-bnore, the lea.ni.ed District Gou-rt 1.vlwlly dis-regarded 
thelalle,qations of the. petition herein., aru.l rna.de 1io effort 
to ~etermine ~he relation that existed between,. the peti-ti;,,i mul the proo/ . . . . 

·n"Do~s the ~~ond\ict, ·past. ilnd preSE>nt., of ' the. cfof~ndauts indicate a 

p11rpo~e · to mono}loli7,e th~ ~unple, · be-1.•<"11 ancl bi~eb fi~oriug "ind~1stty ? 
Do· th~ prcHent Articles ()f this Association, eithl'r in nnd hy tb1~lr own 

forc.E):nnd terms ~r.:wben Yi<~wt1d in the light of prio~ agreements ot 
lil;e nature, exert n pressure or ('Ompulsiou townt•d the control of 11ro

.<ll~~:tio~l onci prlc~~~ Doe~ . t.he plnn or system followed ~ucl pn~·sued 
;. • t t • • : • •• : • \ •: • • • • • • • • • • • • • 

!Jy <fofeilllitut~ "in tlwii• operations bnxe 0. dfrect . l.l lld lH\C(1SS:l l"Y f.(!O<lenCY 

to de~tro~ the kind of com.peti·ti~n to' ";bi<'b th~· public hns 'a . rii;ht to 
look for protection and which the C<mgrE.>ss intend~~(} to iwes~r~e ·1n· .anil 

hy the ennct.mcnt of the Shenuan Ant i-Trust Act? 1~be <lc~dslon of 

th is case' depc~1(1i and hl~gefi. 'lpon· the" . ~~S\Y~;s t0. J:I~ . gi~Cll. to : these 

qu<>stions." ('l'r. rm.) 
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: ~.. . CONTROLLING PRINCIPLES .. 

In order that the issues here may be clear, ":o tako 
the liberty of recalling to the mind of · this coui-t ii few 
clemcnfar)r principles. Some of them i\re well sfote<l in 

· ... , . Unitecl .8ta1es. v. U~1.itetl Slate.s ~9teel C.oriwra-
.; ., • tion· 223 Fed. 5G, 59-60; 

' . '.". ·: .. ·. ' . . . () 

as seUorth m. the margm. -3 
. ·, •'''. :' . . 

rn i1~e ~a~~e ea~e., on appeal, this court s~w = · 

"Our present purpose is not ·retrospect' for itself, 
however instructive, hut vractical decisio1~ 'UJ)On 
existing conditions. • • ~ I n " other ·. words, 
our · consideration should be . of not ·what the 
codJoration had po-i.cer to do. oi-. did, hut what it has 

. . . 

""Xow unlnwf~I rt'f<h'aiuts cir' trn<lc nrc of tbl'~ J•i1111s, past, .rn·P.sm;t 

and fntnrt-. :. As t~· prc&>nt nnd fnt.ure restraiut!'!, Con~11css by · section 1 

~mpowered 'the AttornE>y General to irn~titute 1)r<)('.(~Nlings ill equity to 

P~rcnt nnd rN:traln ~meh violations,' nnd to t'hat end inn•f:>t('d the 

ro11rts 'with juris<lktion to vrevcnt anrZ 1·cstrMn viol<llion.s of this net.' . . . . . 

7'11e Jurisiuoumi here conferred. 111 the cha~ccry po1r.er of i ·njunction, a 

Po1ccr 1chich is used to 1·estrai1a pre3ent wrongs or 'prc·vcnt threatened . . 
Ollt>8. ' This 'is sho~vri 1iy the ad providing e~en · f<;r ' temp(lr\iry prelim· 

iu~r.}· rcst~nii1111g 01:<le1·s ·while the ~nse is boiu.g 1ienl'd.· 'The f11 1i<:fion 

of aii' itijmiction is t~ afford. pre11~ntl1:d. n:li~f. :'not .to t~~;1,··t~8 · aTTr:oc1i 
. . ... :· . . . ' ), . . 

u:ri»IU8 1i:hich have been committed alrca<711.' I,aca.~saqn.e v~ f.'1iapi1111, 

lH U. S. 119, 12 SnJl. Ct. (i;jl), 36 J,, Ed. 368, cited in Black v. Jackson, 

l iT U. S. 300, 20 Su11. Ct. (H8, 44 L. FM. 801~ Applying t.hnt geu~rnl 
priuciple, the Supreme C<mrt ·of tbe' Unite(! Statc>s In· the Standnr<.l Oil 

Case, Bupru, citing Swift v. United. States, 19G u.: S. 375, on pnge 3i'i, 
~s . 
~ · up. Ct. 270 ; 49 r~. Ed. 518, said : 

'It may be con<>etled that ordinnrily, wlwre it wns tonnd t hnt nets 

bad h<.'en done iu violation. of the stntnt.e, nd('(Jtlllt-e m<'nsnre of r<1lirf 
WO 1·1 . u" r<•&ult fl'om restraining the doing of suc·b nets In tb~l fnt.m·t~.' " 
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11ow power to do, is doin,q, and what judgment sliall 
be now pronounced. • • .. • . (U. 8. v. U. 8. S. 0. 251 u. s. 417, 4.44.) 

jA.nd again on page 445: ,. . 
I ''Monopoly, therefore, was n.ot achieved, and com-
1 petitors had to be persuaded by pools, associations, 
I trade meetings, and through the social form of din
! ners, all of them, it may be, violations of the law, but 
I transient in their purvose and effect.. They were 
I scattered throit.<Jh the years from 1901 (the year of 
I the formation of the Corporation), until 1911, but, 
I after instances of success and failure, were ahan-

.. I· doned nine 11wnths before this suit-1vas brou,qht." 

· In the case of · · - · . · " . · . . 
.. [ . . . . . ' .. . 

I . . United States· v~ New.· E'ng~and .Fis!b E~ha1ige., 
I 268 Fed. 732, · · · 

it hppeared· that cer tn.iu . practices: of. the :li.::xchange bad 
bc~n abandoned aftet·. tlic :filing of the bill. . The court, 
thdrefore, merely restrained the resiwiption of snc11 prac-
ticks. · · · · . . .. ·: · · · 

I . . . . . . 
Jin oqnity the gcm•.rnl n1le is' HB ~tnt"i·d .in· 10 Ruling 

Cake Law, p. 55f): .• . · · · , ... · 

. . "In ma.king its <lecn.\e. tiw Court .is · go~erned by 
the situation in regard to the. r espective rights of 

. the parties "existing at the time 'tlic decree is to. be 
made, and not by that which existed at the inception 
of the litigation." · ' · -. : 

See also: . 

·: Ra,ndel v. · Brow·n; 2 How. ·406. .: .. ;:- · .:· . 
· · = = 21 Corpus Juris, 663. : . . ·' 
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. ~: . :• ; , . 
. t; · . 

TIIE QUESTION. 

No'v let its see whether the members of ihe present 
association havo adopted Cadillac.~ Mich., "as an a rhi
trary freight uasiugpoint. from. which they c·ompute au<l 
chargefreight regardh~ss of the point from ·which each 
may actually ship flooring." 

. . >. . ... 

In the ·first place,· it si10uld be not~d that the pr~sent 
~ssociatiou ~vas- not organize<l u'ntil March 29, 1922, al
though ·the· 21roposed. Articles.· wer9 . ·dated tTanuary 1, 
1~22. · (Vol: I, pp. 78-79, 147, 149; Gov; Ex .. 15-GG, Vol. 
III, pp. 155-ff; Gov. I~x: 52-00; Vol.' IV, p. 461.) ": 

. . . . . . . . ~ . . . ·• ·. ~ . .. . . . ·. . . . 

· I~ Ma.rch, 1922, :Mr. F. C. ·Klesue1· became the reprc
sentatlve of · the Grand Rapids Trust Co., Receiver for 
William H<:mier,24 w'ith flooring>p1a:uts ·at Newberry, au<l 
R~ed City, 1\Iich. : (Vo.I. I,' p .. 333.) ... ·, . '::---. .. . ' 

Until ~:f~y; lfl231 .nll fl;odng \n\~ sold under ~.tr: Kles
ner's direction; thenceforth he \vas in exc;lush·e charge 
·of tlic sale of flooi·ing · rmder the direction ·. of..· the Re
ccivci;." · (VoL ·I, pp~ 333, . 318.) · · · · . 

. . · .... :: • ' . \ ' ! . ,: 

~fr. Klesuer teBtificd: ' . : . : ·,; ; .. ' ' ·'. .: .' . . . ' . . : . . . . . . ' 
' I k110w of ito understa.1idirig or agrccm.ent among 

· the members of tho Association that ilo.oring shall be 
sold on ari f; · o. b. Cadillae ·. basis, •,-,_ or ": "that freight 
sh~ll be· charged from Cadillac ' regardless of t11e 
pomt from which the· flooring is shipped."- · (Vol. I, 
p'. 335.) '.. ; . ; . ; . f. ; ' ' '. ') . : ' :... : .. ' . 

• : • : : • • .~ : i '. ~ ·. ·. ~. ' • • ' • : I ' ; • I : ' • ' • • : ' t : • ; : • I ; ' • : ' I ; ; 

1fr.: ne '\V.it.t, of .O~onto;:.\Vis.; 'testified.::·r. ·; ?.; .'; .;:., _; :. 
'.: ., '.,,·"'r.-~o\~/ofJ10 ~1idei:standi~g !or·~bl'l'.e=_em·e?t wi1ere
. ·-. ,by the differcnf members ·of this ' Associa tiori were to 

sell their'· flooring ' ori · an:' f. · "o~ 'h: · "- Cadi11nd ' basis.'' 
)Vol. I, p. 235.) : ·_ .... :-, · · ' · ""·" \ ....... ; 

-- ~. . .. . ~ : : ; . ~ ~: ,;.~__.;._J__-·~l-.:.~!.-· - -----

1''.flle said Trust Company, as· ncceiTcr, h1 a pai-ty -.<le!(·ndant: to this 

suit, but Mr. Klcsner is not. 
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~r. Shepeck, of \Vells,.)Iich., testified : ! . . . ) . ~ . ·: .. : ~ ·. ':· 
"I do not know of any understanding or agree-

m <mt ·among the members of the defendant' Associ
ation .. . ~ .. * .'~' that flooring s1H>uld.he sold on the 
Cadi~lac basis, or . that· the delivered price should he 
aniv-c<l at hy ad<liiig the Cadi1lac freight rate. ·: We 
71 ave never 'l.ised any s·uch 1nethod.' ' : (V of. 1~· p: 260.) 

•. 
::: . . 
•' . . .. : ~ . 

ffr· P. S. :McClurg, of Phillip~, \Yis., testifi~d: 
:. • : • > • • • • • ~ ; 

 '~In selling our merchandise, we· make a notation 
' on the invoice that the amount of the paid cxpen~e 
 ; bill is to he 'deducted. " lV e do not 1nake ,·any coni-
· vutation of the fr eight. : The buyer then. deducts the 
 freight and remits. to ns ... the net · proceeds. , ~''1~ 
 buye,r lea.nis the aniount of the freigh t from the' ei
. v ens·e bill that · he gets .froni the railroad com.pany 
mul turns in the expense, bill to ,1ts as ~. recdpt for 
tlte amount .of freight deducted . from, . the, .invoice. 
'For instance, if a shipment 9!. fiooririg,:·or a mixed 
carload of 'flooring and otlwr lumber,· is shipped by 
us .to a buyer at l1Ji1~neapolis, the buyer ded'Ucts the 
f1;0-i!;ht from Phillips to .Minneapolis. '!le does 1iot 
 ded·uct the freigh t from Cadillac to llliniieapolis. · fo 
etiery case the buyer takes tlte adual freight va.id by 

 hiin to tlze railroad con1patby:and sendsd:1i to 1is ,th~ 
-vaicl expe1nse bill." (VoL I , p: 228.) .. · · · · 

. < : ; ., ~ . 
}h~'. l~e \Yitt,. of 9cont.~1 "\Vis., ~cs~ifi~~ : .; , " ~ ~ . 

. ' . . . . . . . . 

: i "~" 1-Vhen. ive invoic'e the floori1ig· there is no separa
:·tion •of the· fiooring:frorn .the freight .. No separate 

 charge · is made·'for· freight as -d,istinguished from, 
 " fioori'lig.··· Sometimes: we .prepay·.the freight, ,but not 

very often. '\V1rnn freight is not prepaid,-the l?uycr 
tledllcts from the invoice the act,1wl freight that he 
pays and then . (iedncts whatever ' diScounfis: allowed 

, and .. remi
1
ts .the balan,ce, to us bY,., ro~~m~ ~f !check .or 

. ,dr~f t, : , 1. he b~1yer. tl~if,ucts from the. face .of the 1

1
n· 

: .1;.o.ice .. th(} .. ac;tual arno-.utzt. of frc;iglit,.he, ;pays _t9 t ie 
· t·ailroa-dcompany· . .. ... . · · .. ·;:~ '· . ,'.' .·,· i' i.>:• 
" ~ The Court: I take it that thi~\~~ti~~~Y· ~vill be 
·given . in . substauce. by every witness that is , put on 

. : ~ ' ~: .' I f , ,* : • 
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the stand because t11at is t.110 u·ni·versal, practice in 
sl1ipping lumber. : 

Mr. Darby: In view of what the Court lias snid, 
·we will put on no more testimony as to this· matter.'' 
·(Vol. I, p. 235.) . . ' . 

. . . 

It· was undisputed · tllat huyci:s. of maple,· beech .... au<l 
birch flooring- indeed, of all lnmbe:i;-deductcd from the 
face of the invoice the actual amount of frd,qht vaid to 
the carrier.' .. ..A.i.Jd, of course, the carrier collecfod :the 
freight from point of orig-in· to ·point of de.stination: :~·;·' ; . . . . . . . ~ . . ... • I l " \ ' r <'~ 

· The petitioner dicl ;not .nddncc any proof to ._thc,.co.u, 
trary:. 'l'hereforo, the proof fniled to support t1w _alloga. 
lions of tlie petition that the c1efenc1auts computed aud 
charged freight from Cndillac, 1licl1., regardless of the 
point'from which t.hc flooring was shipped.' '. . . ;_ 



104 

II. I ·. : . ·; ., .;,.: : .. 

•• ' .,,ff •. 

T~~ · proci sho~ve,d
1

• that . th~ te1:1~s ·~r: sale ·g~1{eraliy' used by iome 
~ •• • • • 1 • ' ' ' ' I ' ' 

pf the defendants were those universally used in . all branch.es of 
~he lumber business. Moreover, the defendants varied even 

· 'lheir owui terms to' suit the convenience 'of buyers, or to conform 
, · ~o 'the«mstoms'th~t obta~ned in tlie · di1ferent markets. 

:;;lt ~ill be r~~~lled that tl~e p~t.ltioner cl~arges that uni
f ~rm rules with, respect to terms of sale and the allo\\· 
ar)ce of cash discounts, '":er e ono of t1rn m~ans by which 
d~fe1idan ts~ maintained ' a practical' tiuiformity of both 
' '~fot; f. o. h: ·selling prices'~ and "net delivered prices." 
(~ee page _12, ·su@rd. ) : · ·' ; '· · · 

···~~. Hamll~ ·J. ,\Vard, ~ nonmembe~ ma1~uiacturer of 
m~.ple and beecl1 . flooring, and a ~!itn.es~ for . the peti
tiqner, testified : 

i 

"The tenns 'We quote ot(,r ciistomers are 29'o off 
f roni n.et amowit of invoice for cash within, 15 days, 
or 60 days net. I think these terms a.re quite gen· 
craHy nse<l hy other manufacturers. T hey are terrns 
that are general in t1w lumber business, not only 
tnavle flooring, but lwrnber business generally." 
(Vol. I, pp. 94-5.) 

Mr. \Va.rd has l>een e11gngod iu tho hardwood flooring 
business for ahout twenty-four years. (Vol. I, pp. 93-4.) 

F or a great mauy years the freight rate books issued 
by the defendant Association and its predecessors con
tained terms of sale. 'rhc freight rnte book at the time 
of the i rn~t itution of ihis suit contained t.hc fo1low.ing 
matter : 



i05 
• •. ; ., . • • • I • . . • \, ' ·. : • •. . . . . . '• • I' • ' . • ' . '. •. : ' . ·. • 

. ' • "' ' '' T .ER.MS . OF' SALE. . .... " " \ 
•• ' I • • ' • • • '• . ,,, '• : I • 

' Sixty days net or 2% for cash m 15 days· or 1% 
<liscount for cash in 30 t1ays from date of invoice 
'after deducting freight. · ' ·, " · · «. ''· :, , 

If" the ~cur.· has i1ot. ai'l'~V(~(1 ; ·-the <liscoiu;t: mily be 
deducted 011 90% .of the invoice less estimated freight 

, for cash ;vitllin ·pro'per dis<;oux1t period, tJie' .balance 
.. with original paid .freigli( . qi~l . to beje.~itled net 
. :Withiri 5 days after arrival 'o(car. No,c~sh <liscount 
. wiU.be. ,' allo-..v~d after 30. days from "date· of ship
ment. " (Vol. IV,. fol. Pl)·· '.5249-.5254.) ... . · ··' . ' . . . . . ·. . ' , . . . . . ' .. ' , . ~ .. .' . 

. Mr. P. S. 1\IeI.iurg .(a defendant), . tGstified that. ~he 
. '• . . ,. i ·. _.. . I • •. . ·.• ;"': . '!: 

forms of his company were as .follqws : ,· ., . ; , . 

: , "Q_nr terms of sale are 2%, 15 daY.s, 60 days net, 
· on both · flooring and other lumber products. ··The 
terms use<l to be 2%, 10 days. They were changed 
about 15 years ago, I think. I do not know of any 
Association r ule with respect to terms of sale." 
(Vol. I , p. 228.) . . . . ' ... -' 

• • • • • • • • • • ; • • ! • ~. : .. • •• 

''Our reguhn- terms of safo nre ·cash less· 2% 10 
<lays from date of ·shipment ·nftcr ,.freigbt ·was · de
ducted, but th.o f;°<~ terms "arc vaded fo s·uit particular 
conditions.· 1n fact, 'I am· sm;e ·that" there arc more 
(fol. 428) sales : that· varied from th~· rcgnlar terms 
.than . there a.re that · conform'ed -..dth' them. · For in-
.• S!~llice, the' N e,v: York . ci:is'tom has always been to 

.. discount. cit.he.r · five ·or' fo1i' days· after flie ~l.rrival of 
car,s .and in n1(>st . Of the· marke.tS no' payments ,are 
made ~mtil ~~~er .receipt 9f:. car., .\.Ve h a ye'. 01ie .·~u~-

. tomer m .Ch~.cago, \vho discol.mts all inyojces jmmed1-
a:<~ly 11po11 re<~eipt of. th<>m~. Jht our coast ~hi,PIT}&n f:s 
\\!B have one cnstomcr t.hut. wo. allow 2% 90 . (!n.ys 
aft.er (Jio. freight lS· dedu'cted. . 'JJT e V.a•ry om·, ferms 
0~ sale a.c.cord:ing Jo.· .our. i>.ast 1 .1Aat;io,1~ , to·itl~ the.itidi
vidual . buyer or. accordi11.,c;. to . our . fin·a.~icial . ne.eds. 
Term.s of sale fiuctuate continually and it. is a matte-r 

· of compro'niise . ancl ,_ adjustment . ., Some ·.b·uyus ... are 
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always ivanting special t erms and if they are good 
cu.storners, we· don't· haggle over it. This ha-s been 
o.u.r practice sine~. wq hai·e been manu.fa.cturing fioor. 
in-g. ;; : . " " , . .. .. 

I knew that the f rei,qht rate books contained so· 
.,called tenns of sale. They are standa·rd. terms of 
.·sale . an·~'lchi.cl1. · z"wac.t·ic,aUy all lumber products a.re 
) 1.a1idle(l.'!'' l do not' re9ard the' ter1ns of sale appear· 
· fog .f1i 'the freight raid books cis limiting ~1iy· discre
. tion, or: as behig .fn: any wise bind·ing upon .rne. We 
= f olloived those· tenn:i wheii our custoniers· liked them . 
. 1'he piese;it .'Association has no rules· 1with. respect 
to tenns of sale." ·-· (Vol. I, pp. 236-7.) . . ·: 

! '.fhe t~stimduy ·of. ~fossrs. Colby·. au«l 1 G ~ccnc ·'(defend· 
~nts) is S(~t forth in the'margin.2" · 

., r : • f • • • ; , "_ • • I • :!' • .·: • • •: • ,. • • • • If • • : • • • • • • ; • 

-!· See ·also;Vol. I, pp. 263, 324, and Vol. II, pp. 2±0:242. 
t! . , .... __ r,.;_______ ·,; 

·I ·~Mr: Colb.:r: · ' " · . ~ ~ . 
. .. ."Ou~ tc1:rus ~ of s:~ie o~ ; ma.pi~; fio~ri~g are 2 : J.'K'r cent . ('a~h di:r 

count fol' parnwnt withi11 15 dnys from <lai:o of iifrokc; oiie !X'r 
cent fvr puymeut within tllkt.y 1lays, and i.;ixty <lnys net. Our 
termf! . 01~ ftvoring arc an outyroH;tl~ of· tltc 11111t f1(!r . terms .tltat 011t 

compcm11 has u11e<l fol' a uood mrrnu 11ca1·s . . ffa 11 .. 9~ the same tcrma 
. , ·fo . 011r .l11111bcr · lm11 iness, e:ccevl th at fo 11clll1tU .iumbl'T 1ce gli:c ~ 
; ,t11:0. per , cent. ai~oo(mt for ca8lb . iii ten days. . '1.'1i i8 <Uffetc11ce be· 
. . tween .tire .10-day period ~ml the il5-day period, is liecausc jlQQl'ill9 

. 11wvca. to. a greater d istance than lumb.cr doc,,.· . The l>nlk of our 

. '1u111~·,. is, inark~te<l ·in the State of Michigan, \~liereas flooring 
movt>s >ery l a~gely to Now Ei'ig!nnd. and Pacific Co~st 1)oints: hence, 
:we, µ.a'"c to ·allow. a ,ll ltlc. loug~i: tin;e for ~a;h (11~counts ·t>e:causc a 
.cu~fo'm~r .na.turally :<loc~s ·;Jot like to.0pa)<tor a cnr' of mi1terini until 

·'.he ·s~-t~s' it iQ hi~ . ~:ai·tl. · The i:~r1ns ·I i11~\'e.~ mei1t1onc<1 ,irn,·c been 
' ... ••' 'J ••· ; .. • . .,. • ' I ' • • •I • 

. used hy our ~01n1)auy sin~e i hin;c l}(~ll <:oi1ncde<l' wit h' it. "ThcRG 
·. ti:!·niil , i1ou:'Cvci-, ·are ·n(Jt. Im}aria.bi y folloti:c1l. ' We 'aa ~i~t split /lllirB 
: <i.ll }IL~ iii.at!ef''i>t. tams . a·na agree. to 'an.ythi1ig . tliat scrn1$ fair oml 
. rca~oiwulc;·· I1i' the· New York market some h·u~;ers ' inslst ou"t11kiD~ 
' a tw:->: per 'cent ~a:;h dis~~oui1t fiYe °<ll.lrs nfft;r u'r1·ival 'of car. we 
. : do ll<!t }Ike' tlrnt UU<l 'ti!l f Olll0 • Cll$tOJnCJ'S tbltt if t.Ji(-y' wiU ~CJ!U t~~ 
~',withiti · t~n '. d~)·s it.ftt-r · r~cl~i11t · ot h1\·oice a suhst1i'1'1tinl a111~\u1t to 
\ ti.pply on. the ·ca1\ · ,1·e" ,,.ill ·allow· tlieni th~' two i>Cr cent cnsb dis
~'<:ount, which they <:an take' fi>e~ days · after · arrlvnl of car.'' If "·e 
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' \Vbile :Mr; Geo-rge \V. K eehn, the Association's Secre
tary, was 011 the stand the following colloquy took1placc: 

. ''TheCourt: .. ·• •IF 41< Onequcstioii .. inoi·c: rrhe 
terms of sale, liave they varied mntcri.ally over a 
considerable period of. time 1 .. Isn't the· usual term 
60 ~lays net; or 2% for cash t ... , , . 

~ · A. ' I thfoic :t}uif has becri the gornfral custom in 
. . • . ~ • •• , f. ' : . . . . . • • J .. ( . , . . < ••• i ! : • • • ; • ' • ' • • • • : • • ' • 

ne~d· bu~iness we s<;inetimes ac(:1~1•t' th~ir terms, ~lid ~if we ·rl.J:e not 
!n. ~1ccJ of orders: we exac:t <mr" o'-i'n t;;rms.' . 'Tbe matter of '. terms 
1S'go1~erned .iarg(>iy I by SU{llJly and clemanli. . The Pndflc ; Coast 
buyers ·11.100 de1naud 'fin 'extension of ·the 'usual terms· find we m~t 

., .tlielr clenrnnds. lre 11<11:c 1!Ctfr 'con.8ldera Ot1r8lve1t lJound by any 
term~ 'of sale t'hat might 1wi:e l>CCt~ esta1>Zi81tca l>y 11~'c A880Cfati-On. 

·. We used onr o'vn jmli;mei1t entir<ih._ ·I do n~t know of any lJnlform 
terni{of sale oo fnr' ns the· pres<~nt Ass0cii1tio1i is concerned that 
are being lived up to. I tllinT~ tllc Association 11as gathered from 
d.iffcre11.t mem'/Jcrs u:hat 111 if1h t be termea a oonse1M11.s of oplJ1 i-<m 
as to "What the prcvaiUnu ca$h discount terms 1oerc, but <rn11 8t'a te· 
111cnt that was iss·1w<l with rcspe.ot . t<> sucl1 matters 1cas not con'. 
8i'lerc~ bilHling bf/. Qll·YOU6 tflqt f kl~OW Of. "We ha•~C ~Jioays";;iade 
Cl/Ir 01cn tern18 Of sole in ordt:,; {o. meet COn-d~tions as ·faeii chai1ficd 
ll'inir ' timc to: ii11ic:" (Vol. 'I,- pp. · 208-9.): . :·· ' , ; . · ! .• .. t _; 

Mr, Grnc1rn : ... 
· ."Our . term,, of sale nre 2 1>c1· cent ca~b 1lft.cen days, or. 60 days 
net. ·They are '~hat' ,~·c call our re~uliir terms of sa1c.· llo,\•e\·er, 

·we make special ' U!1·ms flS conditloirn Uligbt r equire: · i\"e '. ha,;e for 
example the radfic Const trad(.) Calif«?ruia trade, which . I men~ 

· t!c•~l1~<l; we mnke. toqna to thos(~ 1ieo1)Je of two. Jl(!r cent dlse<>Ullt 
llllOn. t.he arrh~nl Of the 'en~, , rcc~gnizlng' the ' fa.ct that. there is a 
certahi ' delay, fo~ . t.he i.friviiege . ot' unloading and examinini;"tbe 

. :.tock, and, it n:qriirca .. a. . uttie more . tll an fifte(;fi tJ,ay& for tit ctt cur. 
ta.go. f1fr088. the C011U11cnt .and- ; SQ .tll<'!f ca11't : ta.ke. aiiva1~tag-e pf 
Ilic disco1111t in 'the ' i5.aay period.,' a,nd,. so we m<ike it. more. or ~css 
cfoatic in cases <Jf t11at kitl(l; a11d. ice at110 r ecou11ize in sclUtiti 
tl1rot1yh reprc11c11ta ti:ves ·who guarantee 011r acco·1mts, tltat where 1ve 

ili·voice to them, if their c11sto111er8 take their ai8count fron~ their 
invoice a few d.(1ys later tka1~ fifteen days, 1cc rccogn-ize tlleir riyhe 
10 a.1110 take t11at <Usco1111t f1·om our invoice, otM!rivise they would 

. lie .the l-Oscr in tho transact ion. · · . 
. : .:' · .. : ~: .. .. · • .• ·; .. ' '• ~·· · ' .• ~- ~ ·,. \ 'J ·1.··, :. ~ .. ,1; ;. : ~ -··~ 

I know of no rU:l~s . of the pres<mt ,\ssodn ti on rcgl:lrding terms of 
sale. I c<msid.er myself free to toii~~o-"a'nv ! ride I iifi(;: al~ci-.1ho'.i;'e 
alway, don.e so." (Vol. I, p. 385,) 
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.dho. lnmbcr indt'tsiry, GO, 2 c1ff. ten, svmctim~~ 60, 2,off 
;fifteen_. ,. , , . . , ,,; ,.., · .: . :'. . , .. , ... 
: :The C~urt: . .J~ vret:aUs in all branches of the /um . 
. U(!tin{l1,f-Sl·ry,dq,e.~1i',t,-it? ,, , . . : .. ·. 

'
1 =A: .·:r t hinicir1 a'gel'1eral "'-·ay it does. You know 
some buyers in the easter1i market, ·for example, will 

. : not .. fol~o:w: such . ,term~- " ']..111ey,. in~ist upon the dis-
count 5 days "after arrival of' car or two days after 

.. arrivaLof car .. '.. :rhe same is. true with respect to 
shipments to Qalifori1ia . .. Purcliasers out there also 
;llSist ,upOll f.he discounts·o m~u1)r ~lays after arrival 
, of car . .. l f v observation 11as been that manufactur-

ers .are 'compelled to. accede to':the terms of buyers 
,. in . different markets, . according to.. the customs in 
·. force there.· These different customs have always 

p1·evaile<l in different parts of-. the United States.1' 
·. (Vol. I, p .. 155.) ,, .,. , . ... . ·. , · . ·. . · · · .. 

j. '.;Pu-~s~~;nt ·~o - ·~es~l~ti~~~ atlopt~d· on. J uly 19; 1~23, tlie 
~~·~n'f.ofs~1Je· 411.d)1ii.f~l~'(>.t~~rclata_ ~l:ijectcd, to by th~ veti

}<!_ner 1fere _~l:i·mitta~ed frq?n the freight 1·ate books . . (Vol. 
~' pp.155-6, Defts'. Ji;xs. E, and F-1, Vol. I V; pp. 811-814! 
and fol. pp. 5249-5254.) 2{i .. . . l T,11~. P'rOO f l1icrOf ,)'ro · iapod t;i ,Sitp po rt tho nlle!la I.ions 
of the ;pctition tha t:.thc <lefeudnuts liad established and 
maintained ui1iform rnle:s with respect to · terms of sale. 
',.q1_c '..~H~l~ fo~ t; ~?l(hv~ edge '_ (~f : c(>~~-e r,ei~l . priw_ti~cs _would 
hav~ prevented tho" miiki11g' of'a.uy"s1wli' allegations. In 
~11 trades and lines of irnlustry there are customs and 
pr_a~~i~~S. . ( ela_~_t_ic i~ _oP,eratic>'ii) 'with. respect· to terms of 
sale. .. : . .. '. .· . . :.. . .'' ~~ .. '.i · · .~ .... ~.· · · · · · 
' \, ··. : ·\ "· :· ·, · ,· :1 . ... · • ' , p .. • .• ~ -.·· -..:·· ... ~ .. . t .. ' 

... • ':!. ~ ·.-: •
10

' !. \ h ·• • ,. · · ._ I .\\ • ~ ~: ~. -. ' f, , ., , l '•. , • I , · 

. : ... ' t .~ ·. . . 

·.· .. . ·t ·. ·, •· °:. •• 

: ·'. ' •••• : • ~ • ' ·~ ' : • • •• , .... ! • •• '\ ' \ .,. ·.; ' .... \ : . ; . \ ~;. . • >. !'" \ '· · .. 

. . . . ··. ·= , ~\~ >· ~ , . \ \ ·,. l : 1·1= ·· ·. ~·.; ~ ·-~ ·. > .... ~ ..... : \ . :· , .. : . 1 .• ' ' . ': . . : 
·-----

~ .~1;.".1, .~~ {~~?-, 11r,o~r,;xbl~it n~m,ber t~~ ~ii~ ~li~i~~te~l n~ntt~r, ;1,U;~mgb 
t.he.F,rt)~mb~e·s the °iig~rr~ ;; · ".! · '·; · ... ' .; · .. ., · ·· · · 
•· ; q,, •• . .. . \ ': . ~ . ·.• · - :. · •. :, ,.~ ..... , . \ .. : '-.:·= 

\ _:' '.'. .. ( . I. . ; ' ; ! . . : ' ,) " '. 
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... 
III. ; 

The proof showed t.hat the commissions allowed by the different 

defendants ranged from nothing to $4 per M feet, and that the1·e 

was no uniform practice followed by any defendant," much less 
. . . .. 

by all the defendants. : . . : . . . , . . . 
I, ;• •;' 

' ' ~ , , , : I 

The present Associ.(uion. has· never taken; any.:action., 
either directly or ind·irectly>u.rith ·resvect to ·c01m1iissions. 
In the freight rate hook issued by the Association in e.xM 
istence d1w-ing 1921 there appea.re<l the "matter scf f~rth 
in the margin. ::r · ' · .. · · · = · · · · · ' 

The Oval \Vood Dish · Corporation, of Tupper . Lake, 
N. Y., began the ma.nufactur·e of maple·, beech and birch 
flooring during Jmu;, 19.21,. ~nd . jo~~1c<~ ;tho· Ass.ociation 
then in existence in August,·1921 . . (Vol.:I, p;.286.) ' Mr. 
Hodges testified : · · ·· · · · · ·. · .. · · 

. : "i° a~ in .charge 'of the s~le \)f O:ll~ floo;ing.; Om· 
com.missions ran.~ge aU the way f ro1n nothing to '$4.00 

. a thousand. . . TV hen we. joined the Association tluwc 
was 1iothi·ng . :<;aid ah out our rma·i,nf ai'ning . arlllj sta11d-: 
a·ul scrile . of com,-m.is.~ions · or l-itn:·it-i<Jig our disct·et-i~-1t 

__ · as to when or how ui11ch conirnissions we should pay. 
~·"'""':'·-.... - .... --....... r·:---... ~ .. .- T'"·~~:-·:"""·---· ... -:----; ....................... _... ....... _ .............. -.----. :- ·r: .. 

· '." .. ·:., :"CO:\IMIS8IOXS.. .- .. · · .: · . ! .. :: ? 

"A. (1ommlsaion n<lt 'e~ceedh;g $2 may be allo~ve<l: to your O\;ll Regl~
tcn~d 8peciul Reprc~~;i1tath·e, ot il C<Jimui:S.\;ioll not exceetliJig $1.50 lllflY 

be allow~<l l.o Uegi~tcr&cl ' W l.lolef!n lcrs· nud . Cormnissioii 'llfliu.: 

10~ l' R\•gi:;t.(·1·\!d. s.iiN;i;ll • iicv1:~~•~1:1:nti·,.e· ·,;1:1r ~ n;)\~- ~1i(: ,~;1·u1~~·~1~-~-:·~ 
Counnission of ~LGO wbe11 s~lling Hogixterixl 'Wholl·~uic~~ n~ui Cv1:.=. 
misstol\ Men·,· tiut the Co~niis~i<;;. to i;e' paid to you~ ltegi~:.~r.ed S11t~
~in{ n~1}r~~~nta tiv~ d~ '. i~i~ · s~l~!~ : t<; · Rcgl~~c~·e<l: :w11~ie~ai1;1:s = ~;;d Com-
m· . . .~ · . . ; .. ~ ., .. _.!,·~ ··==- ··· ... . : . ,··· · :•: • ~ : .. - ·· , ~. 

Wnon Men to. wl1omd~r. .nuows. tho. . $1.50·,Whol~Aftfor's - ~~omiuission 

!sb~ll _not eicc~e<l $l. · .In ~Hl cv.cnt sl1:1il the totnf C<m1mi8slon::i nllow(•tl 

exeeria $2.uh:" ! i<iov. · j-.J~:"3·1,· Yo!.' nt, ·r~1. tJ, Cfl::d ·" ' 1~ " · .. '•. • 
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Wo have at all times c.onsidcrc<l that we were free 
to <lo ns we pleased with r espect to commissions. We 
have follo·wed -no 1wnifonn rules with rcsvcct to com
m.fasions. .\Ve sell largely to jobbers ancl w holcsalers 

. and to some big yards, who maintain a. force of floor 
layers who both sell flooring a1id lay it. \.Ve occa

. sionally sell · to contractors and · consnmers direct. 
For instance, we sell Stone & "\Vehster, noston COll· 
tractors, who used the flooring in a building for ilie 

·. Victor 'l'alking .~Iachine Company of · Cam<leu, New 
~ .forscy.''· (YoL I, pp. 288~9.) · · 

I Mr. Dewey, of the Kneeland-Big~~low 'Co.,·:Bay City, 
1~icl1ignn, testified: · · · · · · · 

"0 ur comm.:issions vary froni $1 .50 to as high as 
... $4.oo. ver- thousand . . l know .o t :no. rnle of the .Asso
._ .ciati(ni 1.f!}iich . in.. a:ny 'W-ise {irnits.".1nembe·rs with re
. S1Jed f.o what CO'J~·m.ission shall be ·paid, to whom, Of' 

; ;1vh.e1i. r have never known: of. any such rule sinc.e r 
have heen ".a .inembcr . . ·JVe· have always pai<l whate-ver 
commi.ssfons we vlea.sed without object.ion by a11y 
1nembers of the Association or the secretary.' ~ (Vol. 
I, p'. 39?.)' ,.; · . , " ·. · - ~ ·" · . , . ' · : . ., , 

·. 'l Mr. · Goclrre.y;' a 'vholesale lnm bcr. · dcale.r of ·Boston, 
gkv~ in ·evidenc~. quotations received o'n February 14, 

I . . " . . " . . . . . . . · , • 

1922,. from three of the. defendants , .an<! : the comm1ss1on 
offered by one of them was $3.00 per M. feet; whereas 
the other two offered a eommission of $2.00 per M. feet. 
(Vol. I, p. 533.) He also gave in evidence other quota
tions received from certain defendants. during N ovem.ber, 
1922, with the same range of commissions (Vol. I,. P· 
53~); likewi~e quotations received dnriug April., 1922, 
a11Cl testified: ··· · · · · · ·. · · · · .; " : · · ·' · 

: ~-· ' ; .... ;"l'h~ .St:r~ble, Lum~er & Sa1t.'9.~~~~ny '.s . commis
s10n was 5% and the commission of "William H~_rner 

' ·· · was $?.o~· per thousand. Some"coziipn.mcffa1lo\~· u~ a 
·• · commission of 5%. antl others aliow .. us a ·comm1ss1on 

, ·. of $2.00.per thousand . . · The.com,mission..s al.lowed by 
the different 'tnar~ufacturers. va1·y.',' .(Yol. II) P· -~~4.) 
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See n1So U1c- quotations given in evidence by :Mr.: h L. 
Barth; of tl1e i~·Mwar<l Hines Lum.her Co .. , Chicago,. w1lere 
!lie c(>~ini~sions range from 'nothing to $2.00 per M. feet, 
(Vol. I; pp: 4i2-419), as well as tho quotations identified 
by tbc otlier dealers· whose depositions ·were taken~·· = • ·. : 

: • • '•$• ' 

Mr. Hamlin J. ·ward, of \Va.rd Brothers, Big Rapids, 
ineliigan; 1zonmem be;·' mariuf acturers of maple 'flooring, 
testified 'as f ollO'\VS: . . • 

· "Quite · gene):ally~ the quotation ·to'· wi10Iesn.lers 
aud others dealing in maple flooring iS ma.de subject 
to commissions. The us·ual comniission at the pres.~ 
e·nt fi.me is $2.0() a thousand. Such an. allowance is 
quite generally m ade in the maple flooring indus~ 
tr)~." . (.V ?L,l, p. 94.) . . . . · . . . . 

· Mr.'\!yard w'::is produced as a witness hy the petitioner. 
·., . . ... . . '·• . '. . '.: 

Mr .. Greene; n dcfondnnt ,·testified as foll9·ws: ·: ·. 

"Our commission varies ' f.ro~ . n~thing ilp. to $3.00 
per thousand. . . · ·. · . . 1 . . . ...... , .. . . 

Q. Do you know of any rule of the present Asso
. ciation which attempts to prescribe tl10 commission 1 

< 

:A.· Tdo not 
•• •• • • • • : " • ' t 'l . 

Q~ .·:.What were your commissions, before the pres
ent As~ociation: was organized, in previous years? · 

A .. Weli we paid at .one ti·me as low as fit ti/ cei;t.~ 
ver tho:usand, o.1~e dollar v.er thousan.d, a. clo-Uar. <?-·~ul 
a hal.f 'll·1J to two dollars per 'thousand,· ui. sonie in
stances; to the present time, three dolla.rs per thoif
sand; as the pi·ice of the product advances we ad
i:ance it a little more; it costs a little 1more to the 
other fellow, with the responsibility of carrying the 
account, and therefore he is entitled to a little larger 
coumiission." 

~r. Ralston e:x.plnined tl1at during the war when the 
priees of flooring had advnnred the commission men 
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dBkcd. for mid were ginm. h igher. commissions than had 
~een paid . l)efore because ,their ; cos.t . of. doing business 
1tad kept step .with the advance of the. cost of living. Mr. 
~tal.ston also stated that when net ,quotations are made 
~he cpmmission mei1 have to look to their . customers for 
qommissions. (Vol. I, p . 323.) 
- I·· . ! ' : ~ ~ : t 'I . • ' ; i : : . ; ~ : ' l f • • • • ' • • • • • ~ • • 

. l ·See .also. th~ testimony . of Mr . . Colby, . (Vol. I, p., 229), 
4nd Mr. Sh~peck, (Vol. I, pp. 261-2, 269~273), who stated 
ivhat their. companies paid as commissions. They also 
'e~tifted that the . present A sso.ciatio.n iwd never had any 
tules · 011. the :m .. bject, cui<Z that ·auri·ng the exisfonce of 
previoiis. GsSO~ations the CO'>hmissions had varied. 
f ... : ~ : . ~ .,_ : . . . • : . . : . : : t ; .. • • ' • • • : • ' : ' : .: : : • : • • •• 

Mr. George ,V. Keehn, the Se~retary, testified:" .. 
: .' .'There is not no·w. and has ·never bee1i u1~r. the 
present Articles of Association, or "since January, 
1922, any re,q·istratio11, of special representatives or 

. brokers." . . (Vol. I , p. 173.) 
: . ~ , . : ~ ~ . . ' l : . . . . . . . . ' .. 

Sec also Vol. I, p. 210. 
. . ~ : : : . 

.. rrhe· ·pe.tHio1;er . u11duc~ -~1~ ~vi~l~~wc · t.o . the. ~ontnuy; 
heit.be1· was a single jobber or ret.nil or whq1esule clealcr, 
or broker prodnccd.,fo testify that . ii1rger commissions 
sho1ikt' b<(pq~cl ,l)y tho'< (lef endm1t·s; o~~ . '\·er~ paid 'by, other 
miuiufact~r.er~ of fi~o~:ing or of ·l~~~ber products. 
• • • • • ' ', • \ , : \ ·: ~' -~ ". : : •• • • ' '~ • • ! ' • • I ',' • ': ' • '' ' • • • • 

. .T_he ."alle!}at,io1~s of:Oui 'fretiti'~1·i. iv'it1i respeCt to .ui1.~fonii 
C(;:nt;;i:i,s.~~oJ.1,s,'. ~i:e ·-n:ot '.$.UlJl/o;ted_ by .. t.~~ v'roqf. . . . 
.. : : . ·. . . '\ :, · .. 
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.IV. 
. c: . . . . . . l 

The petitioner wholly failed to support by. proof the avennents· 

that th~ .defendants had always' maintained and stillm~intafn~d 
"a practical ~niform.ity between themselves of net f. o.' b. selling 

prices," and a ~'practical uniformity between themselves of net 
· deli~er~d p'rio~~/' . ' . 

The · undisputed proof showed the ·existence of great :price variation 

and intense competition. 

As pointed out in our analysi s of the petition 11erein, 
the petitioner charged that the defendants infringed the 
Sh~rman Act, in that by va.rious ·niemis they had always 
maintained and still maintained "a practical uniformity 
betwee1i themselves of net f. o·. b. selling prices," and '" a 
practical uniformity bettveen. tlwniselves of net delivered 
pri.ces." · (Pages 12, 19, ·su1wa.Y · .: 

' • I • 

. The means :\Vere (a) tho establishment pf minimum 
prices u~til 1922, and .. "average costs '' . su1)sequently ; 
(b) recommendations that defendants. should not. sell 
flooring below said minimum prices or s~id average costs; 
·(c) the·.·cstablishmont and maintenance l,y Clefendants 
"as the· basfa of their incll.vidual selling prices,'' the :i:nini
mum prices or so-called "average costs'';· ( dY the use 
of the Freight Rate ::Books containing freight rates from 
Cadillac, Michigan, average cost charts showing aver.age 
cost f. o: b. 'cars . of flooring, tables' of differentials, deliv
ered cost charts, etc.; ( c) the charging of freight from 
Cadillac .regardless of point from w11ich flooring was 
shipp~; (f ) ·. t11~ estabfrsrrment ·a~d maintenance of uni
for~ terms of . saie, cash di~counts, commissions . '~and 

. • . . , , .·. . . I , . ' " . • , .. . . . . . . . : ? 

.~.ncessious which ,\,ere established by' and in· accordance 
with sa1d minim~m ·P1;ide Pla~~: ;) · · · ·· · · · 
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I The nilegcd means are, of course, merely incidental. 
I • 

(~r rather they arc instnone1i f al. .According to the peti-
honcr, the <lefendants em.ployed then'/, to violate the Sher
ilia·u Act just as a burgl~~ emplo}rs ~- jimmy to br~ak into 
A l~onse . . ·The_ (alleged) m:Jawful · ;.~suu· oi, th_e-:u~e>f 
::inch means was the practical unifor_1nity aminig the .de
Jie.ndai?.ts of ''net f. o. ' l;: · prices" and ..''net ·'.aeiive;ed 
zpi·ices.' ' ~fhis unlawful 1·e.c11tlt is the gr~~vaine; ~~f the 
~etitioner 's charge. This alleged resiilt is adduced by 
I . • . 
t1he Government as vroof that. there exists an unreason-
41~le r~strain,t of i·nterstate trade. Or rnt.l1er, the (alleged) 
·unreasonable restraint. of interstate· trade is deduced 
I . . . . . . . lrom_ the : ( aJle?ed) existence. of ~ractic~ ~inif 0t·:n_1:i~y of 
'!' net f. o. b. prices" and " net dehvcred prices." · . 
~ I \ "· : . t • ' ' • ' ·, ',: : ,, ' : ''' : : : • " •• ' • : ' •• , ' ' ' ' ; t •• ~. _: • I.: .. :. . 
: I ·.we liaye already · seen that :it. is undisputed that the 
~cf~ndants '. prices for maple,. beech and. birch !iooring 
t·erc fair and reasonab~e. (Pages. 54-Gl, .supra.) We 
~1ave seen that the buyers of the country vref er the floor
fng ·!rninufactnred by the defendants; and luwe · p~aised 
tlle ·said defendants ·for t-heir li011cstv and fair-dealing. 

' ( Png(.~$ G2-G4; supra.) ~ 
I ,. 

. . 
. '.:Manifestly, if the alleged uniformity of prices .has never 

existed, or does not now exist, the petition.er .'~ ~ntire case 
.must fail.. \Vhyt , For the good and suffich~nt r eason tha~ 
; the public has· not been injured. Because an itn·rea,~oii

.alJle restrai.1i.t of interstate trade docs no t exist. F or the 
. reaso~ · tlrnt the .pe.titioner )1a$, bas~: it$ : cas~ . . upon the 
. all~ged .im:iformity of pricl~S- ' , . , ; : . : , . , :. : . ;· , : : · 

: .·: t e_t.us make the 
1Vi~JC11t. as~iun~tion ti·~~t all the aileged 

. mc'ans ,V:ere cont·in.uously employed. by 'all the d~fep·a~nt~, 
: ai1<l 'ex.ari:rin~ the. record: for' .th~ pin•pose. of 'ascertainin~ 
\~:frii( 1·es1ilts, if. ·~u3~, ' th6)~'· P.i~<><11iccc1: Let 'us ~ d,e·~. er_~ine 

• ' ' ~ ', : I ' ' !, : ' ~ : ~ ' ~ ; ; : : j, C : ~ ' ' l : : I ~ ' 1' ' ' : ' 
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whether t11ere ever existed among the defendants auy uni
formity of either f. o: b. mill or (fo1ivercc1 pr foes for 
maple, beech . or birch flooring. J..;ct us ascertain 
wl1at the record shows' witli' respect to prico competition 
·among the defendants. · · · . ·: 

It is significant (or rather characteristic of the un~ 
bridgable gulf that exists. between tho petition .a.nd the 
pro.of) that on March 7, 1923, or two day.s afte~·. thc

1

.p~ti
tion herein w:as filed, n lumber dealer in Baltimor·e wi·ote 

. I,. .. . . . . . . . . . . . ' 

to ,the',d~fem1ant .'\Yost .Michigan · :Flooring Co.~ . o.f }.fani-
~tc~, Micliigan·, a lettor asking. for quot~itious .()n 39,000 
f~ct each of 13/ 16 x 2.t Clear, No. 1 and Pactory maple 
fl ooring. This letter also contain eel the following J)ara-

·g·r~~ll : ..... i :. : .... · · . · .. · : ·~ · ·: '· : ·"· · : ; .. ·: ·:·, ··;., '.::. 

: ' < 'U shall be very glad· indeed to have you -keep me 
· .posted as to prices· and conditions pertaining to or

: ; . .dcrs for maple flooring. from time to timo; . a8 'there 
... , soem.s to be- such a u.ide· spread between the different 

·· quota.lions that our custorners ··receive· that ' they 
hardly know how to make a consistent estimate." 

,,(VoLI,p~383'.) .·. . .. : ... · :· 

... 0n ~ov'embe.r 4, i920, :Mr. Sam E:riarr, a"lurge'.<lealer 
of New 'y ork City, wrote to the defe1ida.~1t . abov~ :men-
tfoned in part as follows: , . 

; 'i .. ~ . • / 

".:.' "Your letter of the 2nd received; and i.n reply: wish 
. to say that prices: oil m'aple flooring are lower than 

.··· they have he en for· 'n:· IOng time. " ·This situation no 
·· doubt you know about, a.nd I ·c·an't find ·ioh<we two 

1na.n~f a.cturers are quoting the sanie prices· on any 
.. one iteni. I have .Pr.i.ces on _1~/1(> x 2l'' Number 1 
· . as low as $125.00 and as high as l45.00; F".\~t~ry as 

low as $75 and as high as 90 ; ·Clear ·as lo,w. us $~40.00 
and as high as.$148.00.'' · (VoLI, p'p. 343-4:) · · 

1;· . .. ~ ! • a • ' ( i 
1 , ' • ,,• , ' ', • • 'I 

· .. i • • • • :. ! ... ' . '! . ; . =- ~ • : i j 
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. GOVERNMENT'S . WITNESSES. 

·Bi1t let ns sec \.vJw.t the Gover't1. 11w1~t' s own· w·ih;esses 
!testified . .. The following pei·sons were called hy the Gov. 
rnmeut an<l interrogated with respect to th.eir produc· 
:ion. On cross-examination they testified as follows: . 

· 1'.fr . ..August 0. Bublitz, of Beck & do., Milwaukee, non-
menibers:.. : . . . . . . 
I . . . . . . . ; . ~ . . . . . .. . : 

. .".\Ve sell most of our flooring at St. Louis, and all 
the way up to Chicago and St. Paul. · "\Ve keep in 

· fouch with market conditions through salesmen, or 
we solicit. by mail. If we make quotations and our 
orders are turned down we have got to come again . 

. We. have pretty strong competition. In the course 
of our business we have learned of the prices· made 

. by.Kerry.& Hanson, J. W. Wells Company, I. Stepb
' ·enson, ·Trustees, Cummer-Diggins Company, . West 

:- Michigan Flooring Company, Cobbs & h.fitchell, and 
. Mitchell . Bros. [all defendants]. ·· .They have been 
· coriipetitors of <nws . in . .scllin~q in tlw tet~ritory a.bove 
·mentioned., , . . · .. ·.. · · · . . 

Q. State whether or not you }i~~rc at: times found 
any of. the firms. yon have meuiioncd quoting lower 
p·rices than .. )"ours or sometimes highm< . How_ bn.s 
that lJeen,,generally1 ' .- ; · · .. ' · ·. ·. · _. · 

A. '\Veil, we have found lh~in· sometimes lo\\;er 
. ·and a few ~xceptions where they. were higher-they 
; have often·.f.l.: :llctter . pri<;~ . t.hau. we-as a rule the;lf 

i are always lower. \Vo .try· to get prices, ypu kuow-:-
we have to 'meet .com.petition in ordM t.o get the busi-
tiess.n . .. ... , ... · ,:" .. ·· · 

.... ' · " 1 Sonwti11ies · 'iJe . ioere .. able ' t<) : n~eet th~) i_r · lower 
_:·prices ahd fo gef the bi1..si·1U!ss (J..ifrl 1101netimts _the-y got 

·'· ··the busin~ss.'' ·. (Vol. I ,.'pp: 84, 83.) ' ·. · :. -..: .· .. · 
j "J. . . f ~ • ~ - ~ • .. : ~ , . • ,,. • .; • : •• " •• \ • : •• 

Mr. Carl Bnrne.s, o.f A. H. Kra.nslwph Co., H.i.chla.nd 
Center, "Wis., 1w1wiember-s: 
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_, Sell' maple. .Uoori11g ai; fai~ east a:; . Mau~:-sou,' \Viscousin, 
and wcst"thl'ougllont Iow~L ' .: ., ·· : · 

· . · . "Iri ~eliing .maple flooring' '~0 ·have· met competi
tion · from other mauufadure.rs who sometimes sell 

· at lower prices than ,v-e ·do. We came in.to competi
tion with the Northwestern Cooperage &; ·Lumber 
Company, '\V. D. Cormor Company, .'Wisconsin Land 
& Lumbe1: Company. ., . ·. \ 

· I am not ~ure as to the diff e~ence· in prices· as be
tween Connor and The Cooperage Company,· but as 

· ·. between them and us J have noticed a <liff erence. We 
are higher than they are. .Thal i$" frue ·aiso of the 
Wisconsin Land&. Lu,mber Company,' but 'fi..ot so much 
so I think. I am not 'so ·conversanf"with the priees 

· recently that they 11ave made.', · (Vol. I, p. 85~) 
: ~: . .. . 

Mr. Charles A. Goodman, of Goodman Lumber Co., and 
Sawyer-Goodman· co·., "of Goodmaii~· ~~d Marinett.e, '\Yis-

• ~ . : . . : . • . . . . . I • . I ; • • • • 

consm, rnspectivcly> nonmembers:. . . · , 

. "\Ve ·seri .most of 0~1~ floo~'.i~~ . i~ . Wisconi;;iu, :Illi-
nois, Michigan and Ohio to \vholesale ·aca1ers and 

· i:etail lumber yards. In the ~<;ale of owr ,maj)le fioor
. i1ig we have met competition: f rorn, other ' rnan11,f ac
. tur~rs a!id that com.17etition. has a?-ways . been pretty 

active since we have been in business.- · The 1nanu,
f~tu1·er,~ whoni 1 come most directly in com.petition 
wi!h are 1. Steplt.ens0ti 'Com,pan~r 'a.ncl Cobb.r.; c(j 
Mitchell/ ·Mitchell B,·os., lVeUs 1i1t-inbcr Co-;n.pany, 

. lViscons·in La.1uf &. Lumber a omvooy, N ortliwestern 
····. Coopera,qe Cornpany, Willianr I1orner, ... Ward Bros., 

< W. D; Y oi.mg & Co . . · In : selling fo competitiou with 
the~e.various manufacturers we ha1j~ f9und that com

. P~tition took the form of tJa1~yiniJ prices ·: quOted by 
··. different. · 1}iawufacfo,rerS; , Bom'etirnes. : ,their ' prices 

were lower· than ·ours·a,,n,d:-satnetimes1uje ioere· able 
. to 'meet .thei.r: jn·ices :or'. pe1'"haps :bctf:er ·the.:]Ji.1 ·Then: 

. . ·· ha~ . at aU t-irnes beeti ·suJJstaft_Nal 1Jariatio-ns· in the 
. P1'ice~ quoted for the sa1iie·gt-cidc.s and. sa.~?"'e si:es of 

.-.: wfio0.nng by: th~. di ff e~ent : co:z:<:~f-~is ab.ove ;.11!.e,1!-t~pned. 
, . e find the pnces ·are ext-rernely 'IJa,ri ab_l<;: .. .. '. ... 
• • · :•: .. :' . • • · • ··:~: '.:'-,: :: ......... ;.~ '}~ ~:1 :· • n ·? :t • 
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· · 'fhc' comp'ctition we meet is qui to difficult· for us 
to locate because we can't depend· npon the same 
prices at all. 1Ve u;ill quote a price on a carload of 
a c:ertain kind of flooring· aiid maybe get .the order 
a/i(l the next ·day q·uote 'fhe 'sarne vrice fo't· fiooring 

: ; a,r;ai ii and fose the order "lJJ} several dollars . . The 
· · ·coR<.lition ·above described sd far a.~ the spread iii 
· " prices betioeen 1naiiuf aditrers for the sa·me grades 

and sizes of flooring has existed right along since we 
. have been in b1.isiness and. e~ists to-day . . 1'here hare 
been many. times when-we could figure no profit in 
m.anuf act·uri'J!,q fl.oor·ing. A.t_times the prices of ftoor
fog has bem"1t high enough to permit a substantial 

.. vrofit; other.tinies the pri.cfs has vennittcd no profit. 

. . JV~ y1,a·nufar;t-u.re ·our. mqplc floorfog f roni our oirn 
·logs·, ozu-, oic·ii fo.inber.n .(Vol. I, p. 86; au<l sec pp. 

5!.>-60, ·s~ipra.) · '· · · 

, ~r r. deoi:ge. Bnig_~·in, of H. ·Connor Cump<~ny, irarsh
~icl<l, ·wisconsin, large n.onmeuiber rnauufacturers, who 
~liscoutinucd association membership ·on. February 1, 
11~20, c~rol.'II;_.p: 478f:' ' .' ·; . ·, . ". 

"I am U1e sales ·manager of the. R ·Con· 
uor . Company .. · As · such. I · come in·. competition 

. with ··. other . ' mriuufacturers of maple flooring . 
. Our .. ·principal competitors ·are I. · Stephenson 
. &. . Co., Trustees, ... N orthwcstern . Cooperage & 
. Lumber ... Company, \ and ... \Vi.scousin. .Land & 
Lum her ... Company; .. ]foster-Latimer·.· Company, 

\Kneeland McLnrg Company, .J. '\V; \Yells Lun;bcr 
. Gompany .. I have been sales mar~ager. of the R. Con· 
nor Company for about six years, and during all of 

, .said time have kept in close. touch :with market· con
, ditions .. I have·. always f ou.nd that com.petition, was 

.. ve1·y· keen and. thatvery rarety would there·'.b'e an!J 
vrices alike . . Some wou.ld..lu~ lou)er.and some hi.qher 

·all ~he tfoie. ·. rfho variation in ·prices \Vas very sitb· 
stan,tial. · .. rrhe normal variation in price· per thou· 
saiul feet was $5.00 per thousand. ·In 191.H and1920 

.· the variation for, a given size' and. grade· of maple 
flooring• was sometimes as higl1 as $25 to'. $30 ::dhou· 
sand. There ·were times wlrnn there was a spread as 
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high· a& $50.00 a thousand. ·In orcle1· to nieet this 
competition· since JfJ.18 1 ltace found that at times 
our prices wern higher than the prices of our com
petitors 'lt:ho were 1nmnbcr,~ of the Association. '11hat 
has occurred f rcqticntly. At othet; times we iv ere 

.. able to meet their prices or verlwps better them, and 
get the business." (Vol. I, pp. 88-9.) · . . 

i • 

. ~Ir. _\V. R. ·Gillette, of Brown Lumber Co., Traverse 
City, :Michigan; nonniembers; began to · ·manufacture 
maple flooring in 1920: .. ,, 

~ . . . . . 

. . ' '':Most of our flooring goes to Chicago, practically 
80%. of it, ·tmd the balance to: Detroit. In the 
Chicago and Detroit markets in the sale of our floor-

1 • ing since 1!>20 we have met competition: At times 
we find the competition very keen, mul we are· able 
sometimes to get the business, other tinies ·we firul 
that the other fellow apparently has a lower price 
t~1an ice have, so we don't get the order. · Our. prin
cipal competitors are the Northwestern- Coopera.ge & 
Lumber Conipany, TVisconsin. Land & Lumber Com-

. pany, Ilolt Hardwood Cornpany. I have often been 
tolcl by our sale:';men that so-me of our conipetitors 
u.:ere q-uotin,q lou:er vrices for the sanie grade and 

· s1.ze of rnaplc flooring than ice were+' 1'hat sitUation 
hasexisted since 192{)." (Vol. I, p. 92.). : · .. 

Mr .. Hamlin J. \Yard, of \Yard Brothers, Big Rapids, 
Micliigan, large nonmembers; in maple flooring indnst·ry 
twenty.four. years:•• . . ' · ; • .. 

· . "J?u'ring the ·time th~~t I i1~ve been in the maple 
· fl?orrng- business I have found quite a.div~ competi
. t10.n. :1'hat competition ha:<> been represented by vari

. -~lion 1-n p~ices quoted by.different manufacturers for 
the same siz<~. and ,grade of flooring at any giv,e'!" time. 

• jha~; compef.i Uo.n lrns always. existed. and exists to-
<. ay. (Vol.J, p. 94.) _., ; · .... :- , 

Mr: ~idney'L. E~strnan, jolili(~r of, mai;Ic flooring; 11ard
wo~J lumbel', etc.,' hns-~lot 'manufactured floorii1g'. since 
1917 ·. . . ' ' . " " : . <. " ' . 

• ' \ j • • '• > ~ , • ! ' : t • ~ I ' ' • • •: : ' : ' ; ' •• • :·I 

"I purchase tlie maple .flooring sold by me from 
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. " differn11i manufacturers iH Mid1iga11. I bo11gl1t from 
four different manufodtll'(ffS and · have solicited 
quotations from a mt.rnher of others. In 1917 my 

. ·mill lmrneJ . . In soliciting prices from various manu

. · facturers· of maple :(iooring I 1ia.ve fonnd that tJ1erc 
a.re· hat·dly ·any -two prices ali.lce. 'rhere is always_ a 
va.riation on· most ·pnrcl1ases l make. ·At times the 
prices vary anywhere fro11i $2.00 to $10.00 a thou. 
sand M1' the same size and grade. Most of our floor· 

, ing is largely for export. I have to charge a higher 
price in order to take earc of expenses incidental to 
export business. I have made th<~ largest purchases 
from Kerry «t Hanson J?looring Company of GrayJ 
ling, Kerry & '\Vay Manufacturing Company of Sagi-

.. naw, the East'Jordan ·LU1nbe1· Company, and the 
}Vest Michigan -Flooring Ootnpany. Before 1917 I 
})elonged ·to · the Maple Flooring Manufacturers As-

... sociation." (Vol. I, p.· 97.) -' · ' , : '.· . 

·1 .1.\fr. R. F. Hooker; retail lumber dealer, Grand Rapids, 
~~ichi.gan : · ·.. · ' 

; ' . ; ;'rVe ·buy maple !.loo ring from various mmmfac--
turcrs . . "\Ve have bought from Nichols & Cox, J. W . 

. W el{.s . Litm.ber- Company, 'Jfitchell B-ros., Cobbs <t 
Mitchell, lVisconsin Land & L·it-mb.er Oompa-ny, Ker-ry 
& Ila1ison . Com-pmiy, Ci1nimer-Dig_qins Compa!iy, 
B igelow Cooper Cmn.pany, TVest Michigan Ploonn,q 

. Conipa:ny. 1 In· b1:iyii1g flooring we send out inquiries 
. to several different ·m.a1mfacturcrs .. '\Ve . buy less 
than 1mlf a million feet a vear in both carload and 
loss than carload lots, ,lVev address i1iq1tirics. to sell· 

' e'ial di ff e-i'ent ma1?;ztfactii1;ers . j11) ot·dcr tl~cit . we. 1~ay 
b1ty to . best advantage~· .There is always a vanatio·n 
in-the quotat.io_ns- made by.' differe11,t .1na-nufacfo.rers 
. on 'one . inquiry: 'I don' f recall that r. ever Nuna all 
'. bf. the1ti" quotin;g the· sa1ne price.-. ·At an t iirics there 
luis · bc'e1i a>v(wiatio1i'·'1/eiu~cr~i prices· rjliotcd ·on tl10 
same i11quiry hy the diffehmt inahnfadurers abm:e 

. men#oned. ~rhi.c; ~:ariaJipn, fluctuates. :'Ne ~uy ~tll.er 
.lumber products ~is well as maple floormg . .. At tunes 
the variatio1l. iri:prices:·of maple flooring was· 'as Iarg~ 
as the variation in prices of oak flooring or other 
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· lnn11Jer" products. · .. \Ve have hought flooring from 
. II onier of Beed 0-ity and \Vard Bros; of Big Rapids . 
.Sometimes, t.hc prices of \Va rd Bros., as compared 
with the prices of the ·other manufactnrers above 
mention_e(~, _were low~r .. and sometimes )1igbcr." 
CV ol: ·I, . I>~· 141. ). · · 
" . . . 

WITNESSES FOR DEFENDANTS . . : . : 

. . CHICAGO DEALERS •. 

So" m~~h for the. Governm~~·t ~~:witnesses.:. L~t' {is~ now . ~ . . . . . : 

turn to the evidence of b·1tye·rs of· maple, beech and birch 
1~?o.ring. · " . , -_ · . : ' .. .-. · · . . _ _ .. · , . . 

... . : . I 

Mr.-·1,- -.r,.: Barth; 73 years. of' age;-- engage(( in l~mber 
bush1c'ss si1-ice '1878; senior~ ;vi<ie presidmit, st9ekli.ol<ler 
and director of Edwar<l Hines. Lumber Co., which .was or
ganized· in 1891 or .1892. , Buying and selling done under 
his directioil. ·'Company. ow11s nnmcrou's 'mills · i~ml 1 

snb
sidia1:);.' c'orporatfons~ · nrnf l a~:gest , lt~m hc1: )-a'ra" h1 the 
world at Lilicoln street antl Blue '):sland a ve1me, . Ohi~ago, 
where '300,000,000 feet of lumber hau<llnd · mrnually. All 
toI_d c-0mp~l~Y ami subsidia.ries handle ab()11t. l,OOO,OOO,OOO 
feet of Imnber nmill~tlly~ ' Ch1.ca;g~ ycinl 7~,mirlfos }roni 
~11-ree t.o fi_ce. mill£o-n feet of 11w1>l<~, lJredi amt bircb ftoor-
mg an~1ual.ly. . · ·' · , .,· ... ·. . .. ' · · · · · 1 

~ ·. . :. . . . .~ 

. 1Ia~·· lio'1~~ . btfa~~1~s~ ·,\;j Lh : ui~n1l>~1:s of d~fe~1(lunt ~\.ssoci-
atioµ •. i _;;_: ._ . ;~ ,-: ·· .. .. l'.. ;··.,: . ;;, -~: :· ·; .. ·: ~ ~:, ·· · ' _'. '. ',..::<! 
. . . . 
: . : ·:: ~ ·: < ... ' .r·-·:;: r •. ~ - : . . .. . ·, ... . . · --~· · . : , : i·. .. : ; · 

Keeps in"t~u~h -~vitl·~ ~~rk~t ~~~tditi~ns ami: pri~es of 
~ap}.c~· })Ce~~ ·- a.~1d hirch'. flool'ii1g ."·~y .'Jnea1.M "of. i11.q~-rfos 
ru.l~1:es.se<i {o .· 1)1;adtcall1j. 'cill '"·?haiiuf adurers ~ of ' 111.aple 
ftoorf.;1,.<i; . tall~~ ::with, ~·e·1;r<.!~~:i1t'ativ'c~~ .~r. 'suci1 .• -m~~·;iufac
turera, other'yarclmen,'cust~l~·ers' ; comr>etitors' prices on 
801ll~ ~9.b~, etc:;: etc.: c~ot +d'>P~. ~09-41~~), ·~" ·: " 1

· 

· · 1_-.. ;· //We , a~'. 1~~t,·; 1~ia{c~_1 '~~;/a.i~tii~ctio~~ "in: p~~~h~sing 
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. fioori,n.g between. members: of the 'M a,vle [1'looring 
111 a.u;uf a.cturers Association and 1io1wiembers. lV e do 
·n.ot ca,re fr01n ivlwtn· we buy fioorin~q so long as we 
get ic:hat we buy." , (Vol. I; pp. 425-6.:) 

". "I co·1i:sider that i{ is . to· .our interests"a; a buyer 
that there should be free ancZ fuU c01npetition arnong 
the manuf actu,rers of maple, ieech and birch floor
ing, and that is what I ani in favor of. If a person 
were to tell me tlrnt during all the time since 1895 or 
auy part thereof there liad been no competition 

. n.m~ng the manufacturers of mapfo, beech and birch 
flooring, and that by various devices said manufac

. ilirers and their confederates had established and 
maintained a practical uniformity of f . o. b. mill and 
delivered prices of maple, beech and birch flooring, 

, .I would say that.he did not kno.w w,hat he was talking 
. about. I do not think that a man that has had a1ty 
· experience in the lumber· business would make such 
·it statement . . He might know something about the 
· l~1n::bei· business; but his experience would: be v~ry 
. hm1ted~ · I ha.ve never suspected. that I was. bemg 
victimized in the 1na,miet·!· charged. by the Federal 
Oovernrnent in its petition in thL~ case.; Froni. 11111 

. lcnowl-edge of the ; {um.l/er business ancl talks . tuith 
other yard men, I can: say· that all yard men i1i .C.hi, 

,. cago feel tha.t there has always been , competi~io1l 
. amo1~g the 1nan.ufa.cturers 'of maple, beech a1td birch 
fiooring. · · · · · · · · · . 

. · I h.ave never obs~n;ed. · ~ny uni/ orniity," ~vhetlier 
practical, or othe1·wise, in the p1·ices for 1inaple, beech 

. and , birc.h fiooring ~Y. the . dij)'erent . manutacti:rers. 
There might be a case or h'\-'O where on one item they 
might b.e the same, but as a general propositi~n ~o. 
T1:Je prices have always varied and that variation 

·ha.a beell' pretty substantial in many· cases. -rFroin 
,·m,y kn.o~edge of. the .lwmber.bu.siness I cmi say that 
.,the variation or difference in prices of the diff er~nt 
., .manufacture.rs· of maple, beech. and ·birch fioori11!J 
··has ·been as 'great a.s the variatioii in prices· of the 
·. other lumber products that I buy .. · If. there had beeii 

a practical tmif orv~ity, Qf prices, or. if the pr_ice.s of 
. ~aple, ~eech an~ b~tch fiooring h.ad been ();ftifictallY 

t egulated and controlled1 bf/ a group of rn,.ani4ac· 
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. .. turers; t do\ 1iot think th.at such a conditiOn· co-uld 
exist 24. Ti ours bef o·re I ,u;ou,ld beconie aware of it. 
Thfa for the reason tha.t we _arc buying .. every day 
aml'we wiml<l immediately learn of any imiforni·ity 

. of price. I do not think thm·c was ever ·a time during 
my extended experience 'vhon all tho quot at·iOns· tl1at 
we received \Vere .all the same. . , ·· ' i 

•! 1 • • • • • • 

.. .Th.ere has never been a time when· they.were prac-
. , .. . tically tiniforin.. li'rom my experience I would say 

that the prices of maple, bccrh and birch flooring in 
Chicago have been governed by the law of supply 
and clemaml, and that such prices have not been 
artificially 1n.a.nipulated and fixed by some ,qroup of 
manufacturers. :.Tllis iuformation [opinion 1] is 

.. . based 11pon my experience in the purchase and sale 
.. . of from. tlwee to five ~nillion, feet of ma1'Jle; . ~eech 

and birch flooring an.nu.ally. I believe that there is 
: now and has . always been free, active·: and .vigorous 

.· co?npet-ition among tho diff.<wen.t 1nanu,facture1·s of 

. , )11fr~:.~~·ef~\~,nd , b~rc~ ·fioo.~ing:.~~ ":. ~.~oI.: I; :·,~p'.;410-

~,o.rhiii<~~cly,' :~o~nc 'quotut.i01°1J ~ rbtci\'9<1 cinr.ing·' :i' p~riod 
of hl:o yea·1:s· l;~fo1:0 the date O.ll wJ~j~j{ .}if~. ,B~~rth gav«~ liis 
cl.eposition, were loc~te<l. . (Sec explana tioll of. office sys
tem .on pagcs '.426.~7, Vol.~ I.) . Lc(u~ n.'ot'ice th~ q1~otations 
received in response to tlw first f hree 'inq-uirfos 'that ap
pear in thJ reeoi:<l: .·.It sl1ould be stated · that ·the' qnota
P~1~l) · ar,c. 'i)qr. t·h~usa:ri:a · t eet a~uvc'.rdd 'at".9.hicago,".'·u111ess 
otherwise 'specifie0

d, ' . . " " ·,:,·~ ;. ·,f".>"'; ; ,', '. , ;; ; : ... ·,<·· 
••i :':.1'1tc.papers you hand mo.which .haya .heen marked 
Pa.f~udants 1 B~rth ]~x.: 1 'f'or'.id~ntification .are an in-

. qmr:t dated Septe.mhcr 15, 1922,' tha.t \vas sent out hy 
· ': the. .Edward Hines Lumber .Company.for.15,000 feet 
.'·. ;:13/ 16ths 1 by ' li . inch , face· Clear ma pl~ ' flooring,: and 
· 

1 .·also rora ca~ of 13/16ths.by 2! inch face Clear maple 
·\.:.'. ·..floopn:g,•\ addr.es~ed ge1wrally , to manufacturers of 
" <! ~apie, .·beooh and ,birch .flooring, aild .the·answers of 

~11ferent manufacturers who quoted on said inquiry. 
Said quotations received by us on the 15,000 feef of 
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.. 1:l/16 by ·i·udi a.iul ct half rh<tr ·111'.o,z;(e fio ori-ng were 
· a s ;f.ollows : .. . . . , , . . . 

··. Niehols & Cox, $BG.GO,. le~s $2.00. c~mmission . 
. . . . · ' · \ \•.. . ·. ·.. . . . . 

: . : ; J. \V. '\Yells. Lumber Co~; : $87.50, less $2.00 commis. 
:; sion . . ... . , _' .•.'! · :,-. .. 

'\Visconsin Land & I.iunibc:r Co., $102.25. · 
I • : . 

. Kerry·& Hanson I~umber Co., $85.00, less $2.00 com-
ri~~ . . . . .. . . 

·; .1· •. '' 

.·· . .. 211Relow Lumhe·r ·co., Mariuette, \Vis., t-87.50. 
. 2ilHeek I~uiuh~r Co:;. t89.75. , .. . 

. . ~·· . :: :: . ,,, . . . . . . . . . . 

: ' T. Stephenson' trustees, $92.75. · · , ·' · 

.' ; . Strabl_e t.um.be~ &' Salt Co., $94~50, )ess' $2.00. com· 
''mission~ · . · :· . , · · · · ;.. . · ·, 
; I : . ~ i : ', , : ; ' , .' ' ' I} ~ • ~ • ' • ' 

, · -.\V. D . .Yout1g & Co.,.$92.50, foss $2.00 commission. 
, .... . ,'l;l~e-pi~ic~s above -~~ntidried we~e f. ~. b. cars Chi· 
' cago'. ·. I think that we bny 'abo.ut 95 per cent_ of our 

flooring f. o. b. cars Chicago. This enables us to 
. know in advance what the. flooring is going to cost us 
'here ·arid ,\re prefer that the. manttfaclnrers accept 
flrn risks incident to transportation. ·· · · ·· · 

.... ' The docuhl~·l~t~ yon h~nd me 'nia~ked Defendants' 
' :Barth JlJxhibit' 2 for identification· are an foquiry of 
. the Edward Hines· f.,iumber Company, dated January 
. , 30th,· 1923,. for . a car of 1H'/16tli by Bi i,nch face c!ear 
, 1naple ftoor-i·1i,r1, 7. to .14 feet Jong, and the quotaho~s 
· that ·we . ree-0i ved ii1 .. i;espoi1se to s~iid .inquiry. Said 
quotations were as follows: · · · ' · · · 

r-.::::,~ :wu11.·a.m· '.IIor.n'cr '!" ·:;! ; :·· · , ... · . .-: · " :; ; $108.00 
~ . .......... ... ~ ~ .. . 

:: •: .. ';; !<:n~ei~r~~~~ige.1?~, t um be~·:, _co:, :· :.:· •·; ;i2~.5~ 
\ ,.,·Defendants' ·Baith ·Exhibit 3 •f'or identinbation, is 
·: an · inq 11iry' · f;ent out by' the. JD(hvard ' Hines 'Lun1ber 
:.Company, on: J111y·. 28th ' :1922: for 175 OOO" feet of . . ' ' , . . 
--1!J/16th. by :2-l· inch ' clear and N o. '. 1: 'Ynaple fiooring, 

:' ship~ents t~·be made in· slx ~w1iths together ~ith the 
.·.. . :·: ... : ~·. : · . f ' ! ·i,, . · : : ·.·.;/!' ~ . . .. .. . --

·.:( :a~~nn?c1nbe~·; . \. n~~ ·~ ; 1 ,~ .;· ·
1
>r ~ '"",. ~'··~ ·"! ;. : ~; . :~::~ ! · .L ~ :., ·. " 
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quotatio.ns received from manufachirers. Sn.id quo-
tations were as follows, for the Clear: · · ' 

· 2uwai·d Bros. $96.2i"i. 

· Cummer-piggins, $97.00 . ... ·' 

Iforner, $97.75, less $2.00 commissio~~ ' .,:; 
i. Stephenson, $97.75. · -~ ·. ·.:~ :: 

J. W. Wells Lumber Co., $95.00 f. o~ b. cars 1\fenom-
. inee. · · · · · · ' · · : 

• • , 'r • ' ' ' • ~· , , ~ , ~,, , , '. • ' I ', 

. The freight from C.hi~ago to 1fenominee .would be 
. ~:· $2.50_per thousand. .. . . · , · : .. .. , . . : . : :·,. 

Kerry ·&_ Danson ·Lu.mbcr · ·co:; $99.50. iess ._.$2.00 
commissiOn-_ · . · 1 · . • , · · · • . 

" North~ester~: c~~perag~ .& 'Ll~~ber Co.·;.$94'.75. 
Flanner & Steger L~~d & Lumber Co;, $97.75 . 

. st:·able Lumber & Salt Co., $99.75, less· $2:oo ·com-
m1ss1on. .. . . . . . ' ; , . · · 

'rhe quotations received on the No. 1 : were as fol· 
lows: , . . . . . · . , · .. :· .· : . . · '. .. , ; . , ... ; 

~\lward Bros., :f;8G.2•). 

' ···William Horner, $87.7f>~· · 

·. ·: .. 

l i'. 

~ •. l •' . " 

I. St<·phenson, $87. 7f>. . . . . . ,' .. . ·· .... T •... 
' ' ' ' ' ' ' ' * ) ' • ' • t ' .. ' ; : ' I '' : ~ : : r .' • ' 

Ke1:1'.Y. & H~"11s?i1' i~u~nbe~;· C~>,.~ $8,9'.501_ J~_ss $2.00 
comm1ss1on."'·· · .· ·, ;··· .. ·'' 1. ·,, ·. ·• ·. , • · • • ··, 1 . 

, I ' > 

Northwestern Cooperage & I1umber Co., $84.75. 
Ji'Ia1mcr & Steger La1icl · & i.in1nhor· Co.; .. ·$82. 7G.'' 

01 01. I, PP·: 411-413·.) : ....... = .... :- ; ; -. : · .... :·: · · 

. · . . . . l . . '. . . ,t ' . . I , . : 

· No1v let 11s'iook at .ti1e: q~~t~ti-~ns ·~·~cei~:e·a ill. response 
to the last t·wo inquiries that appe'ar iii tl1e record,• 

"Defendants~- B~rui mx11ihit '21' f.~~ id~~1tifi~ation 
are un in<J,~liry l?-e1~t. out.by. tho li}dward, Hin~s !J_umbcr 
Company on April 28th, 1923, for one car of mch and -- . :; ------- ...... --· .. ---·--·----··-.. --.-- - - - -A yo o -- _ _ __ ... _ ··-·-··· 

l'fonrn<lml•l:r. . . :<'!·•' ;.: 
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.1Gth by .21 inch fa ce No. 1 Maple ftoo·rin,g. delipered 
· at Pittsburgh; Pennsylvania, nn<l the quotatious re

ceived in response thereto.. Said quotations are as 
follows : · · 

Kneclaud-Bigelow/$105.00 less $2.00 commission. 

Hol t Hard,~·ood ·Company, :$100.50 less' $2'.oo com· 
• • I m1ss10n. · . . . ·: ·: . ; 

... :The d<?cuments yon. hand. me marked Defendants' 
Barth Iiixhibit 22 for identification are an inquiry of 

. the I~dward Jiines Lumber Company, sent out on 
·April 3d,'1923; for fi't:e ·cars of flooring and tl~e quo
tations received in response thereto. ·,· One·· of the 

. inquir~e.s rcla~ted to 13/1uths by 2J inch No . . 1 ]',[~pie 
Floonng delivered at Chicago, and the quotations 
received with respect to such ffooring were as fol· 

·"fo'ws: ,.' ; i .,. ", r '"' . .. 

. (, Holt Hardwood Compai1y, on 5 ears; $94.00, less 
.. . $2.00 commission. . : , . .. . . : , . , · : . '. 

. : . • . . i ' • . •. . 

Holt Hardwood Company; on 5,723 feet, ·$94.50. 

' The :inquii·y also : i;elated to · 13/16th . by ·21 inch 
F actory Maple Flooring and the quota tions receh"ed 
were as follows: . : . . , ,, 

Holt Hardwood Company; on two cars, $5~.50, less 
$2.00 commission. · · · · · · · · 

.. . . . . . ! 

J. W. ·wells Lumber Coy;;pany; '$5.9.60~ " · 
:iow ard B~·oth~~s~· on' ;t~~; <~ ~ars, $59.25; .~ '.. (Vo.LI, P· 

420.) 
. . . : .. ' . ; ' : . . i . ;, : : ' ' ~ .:: ' : . . .. : ' .. ( . . ; . :: . . . ; 

Mr. ~a.rth testified also: ;-.. : .-:·, .. , ; ,., ... 

''The inquiries and quotntioris ·that hnve been read 
in evi~ence are typical, of our experience, for tl;e 

"·. time that we ha.ve- been in ·business· of variations m 
quotations' that have been received from different 

.. ,: . , J?~nu.faet.~1r~rs." (Yol. I, p . . 426.) . . . ; . . 
• ' i , I , • ' , , ' : J. i •• ' •. I * • • • ~ : • ' • • : ; • • o : • : 

• ! ' • • ~ • I ~ ; T ' • ' ' • '• ' • ' .( ' ' ' ' ' 

.. · .. ,The_ F..-<lwa·rd _IIines L umher.·Co. iS a comiietifoi· of.some 
, . · • . . . • • ' • ' • ' • • · . • • • •• · • • ~ • ' • ' . · . t 

1 
• • • : . ; • I ~ : l r , • • • .t 

~~--~~~~~~~~~~~~~~~· -_:__..._---

'"Xonm('niber. '• ·: ',!' , 
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members of the defendant Association in some lilies of 
the lumber lnisincss. (Vol. I, : p. 426.) 

That the price variations above set forth are substan-
ti(dis ci~·idencc<l : · ; · · ·" · · . . ' . : :.. .. ... : , 

· (a) -·By the previous testimony of the· ;witness that 
they were substautia.J. · · ' · · 

·. (b)" BJdhe ·differ ence 111 dollar~ and cents· on the 
number of feet involved between tlrn r esults obtained 

'.. by using the higl1 an<l the low quotations as· multi-
pliers. . . :. · · .. _ .. .__,._. ._-, ' ._.-..- · 

. " ' . . l . ' . ' . . . ; 

. ·. ( c) _ By' the fact t.hat' _(wl!~n not purchasi:r;tg for 
stock) both wholesaler s a nd retailers buy for spe

. cific: johs, ·an<t thei r . profit ordinarily ·'consists of 
._ merely the commission allowed . . (Vol. II, p. 595 (fol. 

: .. · p. 1041)1 and _pag~~s 111-112, 1~8.) .. · . 

lvlr. c.:A. Flanagin, ·111 r: E arl B artholomew, ~Ii·. Alex
ander B. Olane'y: P.f ~.'A iberi P. H a~vley, .and i I ~. Ci1.arles 
J. lle1iijf, other Chicago deali~1:,i (large aJ~d smali);_ gave 
equally 'stron.[i {est'i-niqny as' to the va;·iatio~z, i1:i.:p-rices. 
They also testified that strong~ a.cfrve competition existed 
among the def e-nda9_its, and . m,an.y ,.other. quotations were 
read into the reco~d. : : (Vol. · I , pp. 429-434 ; .Vol. · II, pp. 

·449~458, 458-401, 461-466, 467-47_1.) .. ; . ., ' !; ! .. . . .. • 
! • \ : l • ' ~ . ; •• • :· . ... i . : . 

. \ . . ~ . • . ! . ; ~ ~ 
· MILWAUKEE • . 

. . . ~ . . . .. . . . 

- 1~r. Lawrence '. .J: ·Koerble, ·of J ol1i1 Schroed~r L~;mber 
?q., also g<ive similar testimony with 1~espect to the ex
istence of com.peti tion ·among the <lefen<lants. · (Vol. I, 
pp.'445-6.) ·' . "" . : " . . : " . . . '. 

._.The }jd~~ai:~ Hines . IJ~~be~.; ;Cfo~. :1e~,t~·o;ed all :duota
hons more than two years old: ·1fr.-Barth was therefore 
unabl~ to read into the 'rdeord'C1uotations 'received d~ring 
1920, the period of high prices. Let_. us notice · a few of 
the quotations received by Mr. K oer ble during that year. 
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AU the quotations ill'C plW thousand feet f. o. li. cars, 
:Milwaukee, nnless otherwise. specified. \Ye quote from 
the record: 

.. , 'D~f e1id~i1ts' K~erblc ]~xhibi t' 4 for ·identification 
is an inquiry we sent out dated September 20, 1920 

. ; for certain items of flooring and the responses that 
we received thereto . 

. The quotations rece~ved on 13/16 x 2!'' clear maple 
. flooring are as follows = . . . . , . . . . . . . 
I Stephenson C9mpany .·: ... .................. $225.00 
Cummer-Diggins Company ................ 177.00 
Bigelow-Cooper Company .................. 20150 
Nichols & Cox ! . ". ~ .. · ; ·~ '. ,'; .. • .. '.-. ; .. ... ·~ . . . : . . 187.50 

.. N 91·th'wester1i ·Lumber & Cooperage Co .. .'. . . 185.00 
·Cobbs ·& · Mitch'ell · .. ~ ; • : .. .. : . . . . . . . . . . . . . . 182.50 
· Kerry &• Harisbn Jnooring Co .... " ... .. ~ ... ~ . • 182.50 

"t'U t "'·[ ' h' ]'l " .. " c . " . . . . . 197 50 n es .1J. rn .igan oorrng o .. .. • : . . . . . . . . . . . · 

';rhe quotations we received on.the.13/ 1Q,_2r face 
No. 1 maple f'.looring ·were. as follows: ".. . 
\ V'isco1isin Lan.<l"& Linnb~r co: -.:-: .. ~ .. · ...... $170.00 

· . G H T ' . t . C . . ' • . 185 00 . . ennan o. . . . . • . . . . . . . . . . . . . . . . . . . · 
-.· East Jordan Lumber· Co .. -- . .. .- . ~ ....... . '. .. 173.00 
Str.able Lumber & Salt Co . .. : .... .... ... , . ; .171.00 

. ' . on.· .. the 13/lG; 2:}"· face factoi·y lliap]e flo'oring, we 
i-cceived t11e followfog qiiotntions: . · "" - ·' · · 
Foster-Latimc1~ Oompiniy-.. -.., .:. ·: .. :. ~. ;":".'. .$150.00 
vV. D. Young & Co ........................ 140.0~ 
B~gelow-Cooper Co. ~ . ; •. ... , . . . . . . . . . . . . . . . . 159.5 
Nichols & Cox .. : ..... ~ . .. ·.-. . . . . . . . . . . . . . . 137.50 

. North,vestern Cooperao-e & Lumber Co ..... ; 150.00 
' Cobbs & Mitchell . ... ~-: . ... ... ........... 127.5

00
0 

G. H. 'fenna· t'C · · -. .. , ~ ;-• ... , -:. · · · · · : -.- 155. . . n o. . ... . ................. . . 
: ~ast J or<lan Lumber Co .. .-. ; .· ~ ~ ·. ·. ; .... : . ; -.'. 130.00 

l~.<~rry & Hanson Ii"Iooring Co .. ........• . ·;. 132.50 
St:able ~..iumber & Salt Co ... . ............. 146.00 

· W1sconsm Land & Lum her Oo .. ~ ; .: .' ... :·: ; '.,;;. 135.00 
. I. :Stephens.on : Oompa:iiy .. i .._ ~ •.• • .. : . .... , •. · ... , 150.~ 
--; yn_m,mer-D1ggius I..iumher Co. ~ . . .. ......... 126.00 . . . . . . . . . . ~ . . ' . . . : . : ' . . . . . : 

·. (Vol. I,'p: 440.) · : . .. , ,> ; .i ; : ·" .. ; : . . ; .. .i''. 
. . ,'.;: :; ., ... :-:.:;. -.': ,. _, .. :,~ _., ;: ._, ! 1. ·, :; .... '~ ":; .. : . "'·' 
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All the fi rms ahove mentioned were members of the 
Mapie FJ_ooring Manufact.ni·crs Associat ion then in ex
isten~. (Vol. II, pp. 477-8.) Many . other qliot~.tions 
.were read into tlie record by .1\Ir. Kocrhle . . Some of these 
quotations were from nonmember manufacturer s as well 
as from ,brokers. If the names are not on Defendants ' 
Exhibit QQ, and are ·not listed us members of the def eu<l
ant. AssoCiatiJn or its predecessors (Vol. II, pp. 4 72~479), 
the~ whe~e only individual nam.es are given, such· ~18 Paul 
Kno1k, Clayton Gibso~1, etc., it is safe. to ~ssunie that such 
per~ons are brnkeis~· Of cou1·se, ·it " does ·1Wt appear by 
tuh01n t-h.efl~or·ing thej/were· offering for sole .was ?na1·1;u
factured. The District Court's assci·timi · tli°at ·ii some
what lower 'r;rices have usually been quoted by rionmem
bcrs" (Vol. I, p. 59), is opposed to the testimony .of both 
no~members ·and. buyers, aml i~ ·conclusively disproved 
hy:.ihe ·actflal quotatio1ls ai)l):ea~ing in t1ie r ecord . . If'or 
names. of. members . ~f . tiie. <li ff ere11t ass'oeiatioi~s since 
191~, ~ee Vol. II, pp. 472-479. . . 

• • • • • • • • • • • • a. • • : ~ •. • • ' • • • 

t ••• . . . 
B OST ON . 

. . . . . . . . . . . . . . .. ., : 
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the sale of flooring to large .dealers such as my com
. pany. That competition h~s expressed its~lf in vary . 
. ing prices quoted l)y the mtinnf'uctnrcrs 011 the same 

grade and size of ftooring. ·1'lia r eondition ·has al
ways existed as far as I remember. ' It certainly has 

· existed during the last ten years. 

' · · I gave you such inquiries as I 'vas able to find that 
were·sent .out by my.company .to the flooring manu

;: facturers during the year 1922 and the re.plies that 
. , were received in response thereto. 'I'he documents 
' )you: show me are copies of letters and the letters that 

·. I received in an'swer thereto ·urnt I sent· out dated 
., .T anuary 6, 1922, ad<lr(~ssed to \Villiam Horper, Cum
. mer-Diggins Company an<l the Jfony Han~on I~loor-
ing Company. · · · · · · 

. , . (Said documents ma.rke<l Defendant.s' Godfrey Ex-
·: hi bit 1, and received in evidence.) . . . : . 

:.-. ... Jn ~y lctte~~ or" J ~llll~~y . 6, 1922, addres~~d to the 
, manufacturers above mentioned, I asked for .. quota· 
". lion·s ·on 13/ 16 x 2!'' Clear 'Maple ·· Floo1'.illg. · The 

quotations that I received ,,·ere as follows : ··· · 
·\u-·11· II ~·, ... ~ .. · l ·' '; ' drc>s po 

YI rnm ·· orncr ... : : .. .'.' . : ; .- : : .. : : . i'• .n · 

Cummer Diggins . . . . . . . . . . . . . . . . . . 99.50 
I"" II· . . :· ' '. ' 94 50 ~erry- anson . . . . . . . . . . . . . . . . . . . . .. 

i . • . . ' . . . 
- All the prices" above inentiOned ~vere' f. · o. h. ears 
-' ~ostonan~ were subject to the-usual commission. 

·.··. _\yhne· I have 1iot liad dire(i charge of the· buying 
· · durmg, the last .few years, I go through· a ll the C?r· 

respon<lcmce every day.: . I hnvcn '.t : had . a vacation 
.. for yea~s ~ncI it is only a matter of · cQnveniencc 
: . ;vhetJ10r Mr, ],isher or either of my ' sons-'dictate an 
: ~ ~nq1ury or ha':e the st~nographe! ·send . ~11e out. .I 
.. : .L~:i:n- the head .of the busmess of our company and d1-
... r,cr:t ,the affairs of it and devote all my ,time to the 
_._ ~~?age!;U~_nt o~ sai<l company: · · · . ·: 

· · 'iri the .l.etter · ~:f "wmia~ ·H~r;1e~ · da·t~d ·j~~uarv 9, 
1922, whi~h . forms a part of Exhibit 1 it is said, 
'\Ve. d~ n~~ see.how ·we ·can possibly cnt' thiS fi~re, 
·but if-1t:w1ll help you out any, we would . be willing 

. ·tQ g~ $1.00 per. tho1~sand lower.~ .; ' . 1 ': . . ·.;. : : r' ; : 
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It has been my .experience frequently, in dealing 
with manufacturers, that they endeavor to give me n 
price which ·would enable me to moet competition an<l 

· would cut their <nvn prices accordingly below prices 
previously quoted by them. If the prices were uni
f or·1n, or substantially wniforni, for· the· same grades 
·or sizes of 1naple floor·ing, we wottl(l. not have to send 
out any inquiries at aU. .. .... 

1 
, , 

In the telegram of Kerry & H anson J.;umber Com
pany dated January 9th, they state, .'.J.Vill make 'UP 
to jive dollars ver thousand reduction.. Do lu~st you 
can on vrice.' It is quite a frequent '. occurrence, 
where manufacturers eudeiivor to meet competition 
by giving us. as }ow a . price as t1ley feel they can. 
In that particular case Kerry· & Hanson practically 
. l~f t t~~ pric~ t~ us. · . , . . . 

... The letters yo1l show me are. copy of an inquiry 
that my Company sent out on February 11, 1922 and 
f.he ans·wcrs that were. received in respo11se" thereto. 
All these letters "~ere · received in the r eglilar course 
of mail. · · · ·· , · 

(Said documents marked D~fencl~\nt~ ', ' Godfrey 
Exhibit 2 and received in evi<lence.) . · : : :-_-

On 13/16 x 2~" No. 1 Maple flooriug, tho· following 
qu_otat.ions were i·eceived: .· . · , · , · . .. . " :. :· 

' ' '"\Villia'.m Horne1: ; .. ;~ •... '; • ~ •. : ~ ~ -~· .. '. $72.00 
· " · Kerry& Hanso1~ Floo~i}1g Co: ... : .· .. ~ : : .. 7.4.5:0 

I~
1

lanner-Steger Land & IJumhcr Co;~ . ; ~69 .50 

'·· On 13/16 x 2:l" No; 1 Beech flooring; ,,,..e received 
. th~ following quotations : · · · · ": · " 

, "\Y . . . , . • . . . : : .. 
. . · illiam Horner . ...... . . ; .. : ..... ; .. $G2.00 
Kerry & Ha1ison ~.,looring· Co .. ~ . . . ; . ' 64.50 

· All the fore going. p.rices ,,;ere per ti1ous~d 'f'. o. b. 
· ~rs Boston or New Englau<l delivery r~te anc1 sub-

. Ject to. th~ same_ co~niission. '. · . : · : .. . ·; , 

· · . · ·. ';I'he documents. yon . liar~d me hre· a CO.PY'. of ·~n in
. qn1ry our Company sent otl.t on li.,ebnrnry .1.4, :1922, 
· ~~<l the letters that ·were receiyed iu respo1i.se there-
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.· ·: ·.; (Sai<l . letter s markod · Defendants ' Godfrey Ex

._, 'hihit ::rand ·were received in cwitfoncn.) ,., .. 

·:: :, : on 'i:3/1G ~- 21" ·rn~ar J\iaple . n~ic;ri11g, \\'(~ iw•eiYe<l 
. the follo-willg qnohttion·s : · .... · . · 

l~'lanner-Steger Land & I~u1nbcr Co .. $94.25 
Cummer-Diggins Co. . . . . . . . . . . . . . . . 99.50 
"William Horner ......... .. .. ... ·. ·;· ~ 98.00 

· · On 13/1.6 x. 2l" Clear Beech flooring; ,\,e rece.ired 
· the followilig- quotations: ·· · ·' · ·. · : : . ' · 

Cummer-Diggins .. ; .. :~ -- . ~ -.. :~: .... $84.50 
'\Vil~imn IIorner .: ~ . ... · .. : : . ...... .. ; . · ~ so.oo 

. 011 the 13/16 x: 2:}'' ;No. l Be.ech flooring, we re· 
ceived the following quotations: · · · . · . · · 

a D . . ... I • . . . o!-64r::O ummer- iggms .. ... · .... : ... .- .. 
1 

• -w · . • o 
· · · 'William Horner =.~ . · .. :< .. ~ .. : .. · .. 1.: .. ~: 60.00 

..... '.· 01( 13f 1G£ 2-i~) f ac~ N ~-.: i' . i\f~tple . fi~ori.ng~· we re
., l eciy~Lth~ f.?~lowfog _q11.otutjo.ns :. , . . :. . : , : . · 

C D. . ' ·<.C:JA-,.,.5 ummer- iggms ................... ,, .1 

. . . . \Villi am Hol'ller . .. . .......... , . . . .. 43.00 

... ~i\ll tlie priees abcivc nicmtiot;Nl: ~~l;I:c, on a deliYcl'ed 
:.bas_iF-.,·:• .... ·.. .:-.· . . . · , :. ;:· ·· ; . . 

The Flanner-Steger · Land . & Lumber· Company's 
. prices were subject to a commission . of . $3.00 per 
. th~1:1Sand and the prices _quoted by tbe ·other manu-
• facturers were subject to a commission of $2.00 per 
thousand! .... ·,. _; . ·. ,!. ~ ·. . · .· .. · . . -: ; 

.• . In onr letter to ·Cummer-Diggins Company, which 
is a part of Defendants', Godfr~y lG.xhibit No. 3, .:vc 
state : 'l~eg to advise that our cnstomer. liad a pnc~ 
of $80.00 on rn;rn x 2t"inr.h dcf'lr he.eeh autl $~14.2J 
on; 13/16 x 2}" clear. mar)le . . IJ.'h~rcfore we were not 

.· . iu .it' That_ rep~·es~mts a typ~c-~~l cas~ .where so~e 

. other wholesafo~· ·was, able to · qnotc H.' lower l!nce 
than our Company was:,: Somctiro'<~s our· competito~ 
are able to underbid· us· and· sometimes ·vn~· underbid 

: them . .. Ther~ arc a. good many ~·hplcsalers of maple1 

· ' heech arn~ b~rch flooring in this. ,t9rritQry, and a.H. of 
i · us arc b1ddmg for tho bnsincR;s, :· '.rhe .compchtion 

<.·; 
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has · at all . times heoli vigorOU$. an~l acfrre. an<l we 
send out· inquiries in orller to find out what· we can 
buy the flooring tl.t. JV e get f he. b·usiness souiet irnes 
because ·we are able to make a better pr·ice through 
,qettiu.g the fioo1·ing ch<:apcr than ou.r co1npetftors and 
soniefim es r ice ve1·.~a.' • · 81icli· conditfrms· have always 

. d" (V l ·11· r:31 ~33 ) existe . o . , pp. ,>, -t.J • 
•. .. ~: . . ; . : . : . . . . . . .. . . . . ..... 

And on cross-examination : 

"As a general rule, we buy from Cummer-Diggins, 
• Willhim Horner ."and Kerry & Hanson, and very fre
quently from F lanner -Steger ~ Land & I.mmber Com
pany, perhaps ·more. frequently from t.he1ll .than tho 
others. . .. . . · . . · · . . ·. . . : . . . ; .. ; : . : ~ . : :· . 

Some of the ma.nuf acturers of ma.ple flooring have 
exclusive representa t.i-.;res. here and if they have ''re 
don't address inquiries to them. '11hey give tJ1ei r 
representatives the benefit of their distribution. and 
would n.ot quote us. That is one of .the .reasons wl1y 
we don't send out to m ore than five or six manu
facturers. at one time. ·It might .be a: mater ial ad-

. vantage to . address : inquiries . to· a.. larger number of 
manufacturers . . 

0

.l?-1Je11. among the . sn~all ?11Un1./Jer .. to 
~l'hom. we address ·iuq·ui·rics; there 1'.s ·a ,qreat ·variatio1i 
.tn !Pnce. 1V c. s<m<l iuquiries to about all we know 

. about who · make. good flood1ig and manufacture in 
l~rgc enough quantities to supply. our or<lers. We 
<llckcr with the <litforcnt manufacturers as to com
missiou·s nud prices in order fo obtnin ~s l o'v a price 
a~ posgihle so that .we ma:\~ meet competition. Of 
c?urse,. .if a m<\unfad urer. gives ns a larger commis

. ~wn, his profit would ho less. rrhe purpose of allow-
lllg a larger commission is to secure orders and . the 

. one allowing a larO'~r c«>.minissioii niay. unde1~hi<l the 
other fell ow. ·· 0 

· · · · · · · · · · • 

: • · · · \ ~ · : ·· · . ! : : . • ; r · : ·. r 

· I .con1d not state · \~hat the average variation in the 
':unous prices mi ._ a · certain grade· of maple flooring 
woul<l he. ; ·uy eorrcspowlencc is accessible to either 
the _Plaintiff or tlie "cfofeudant.. . you: will find . quite a 
variatfr~n at different times. It is ····c1,vh1g, ·a great 

:f deal, I .11.nagjne,. to, the .aJ.llount of. )mpbc;r . tl.1~y lln.vo 
. 0~1 hand of eertam grade.s.' ' I don 't ' know· ,~·bether the 

.··difference, in.:freight :fates: has' a1 bearing lupon the 
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' · '
1 :price· of flooring: ··I dor.i 't k110\\.• what." effect stan<lar<l

.. · iz.atiori of flooi·ing has liad~1p'cm pri~cs,· butTdo lnunr. 
· · !fiat it has been. of .<1reat as$ifltaucc to w~. ; We now 

· lfat;e. a more depe1~1!ahle grade. "· · · .· . .. · 
... .. , ·· I huy, all our flooriug ~i1b·igiit. ;, : (VoL II, p. 5a8.) 

i, • • ' ! : ' ~ ' ' I ' 

Other quotations were also rc~1d in"to the rc(•or<l by llfr. 
Godfrey . 

. Similar testimony ·was givei~. by. l\fr. ·,vmiain Bi\con, of 
the Davenport-Peter~ C~>.; ~lr . ..\Villiam C. Mc(fon11~ll, of 
t11e l\feConncll Company, Bosfon dealers Of long ~xperi-
cncc. (Vol. II, pp. 5G0-564, GG-!-G6!J .) , 

;·,: 

·:: ··:.: .. l 

. . . 
. : ~ NEW YORK CITY . . 

: ' . ·: .. : . • 
. !'. 

•• -: • j • • .. : ; 

; ... /The ·f. 6Hd1vhig quota ti.mi~, ,\-hi ch· :~·cfo· made to.· i.lcalers 
i.1i .. N~~ .·y~~k . City_ du_ri~g t.h~ . .latter p~rt of. F_~bruary, 
192-1,· or less than:30"days hcforcdhe .filing of the petition 
"ii~reh1; iii·e -:i1itcr~8thig1:'e~pcchiily. iii ~ \.icw '.of the <liffcr
ent.:g1:~<les arnJ f)iZ~~ ~1i,~o~ycd : , _' : ·.· .·'..::. -.·: ' .. : . .'· .: 
"l.' : 1 ·:t' ': :: i;:~ ;:~:~·'..; : .. ;·~ .; '! \: .· .1 i: •. ',, 

! ·... 13/16x2'~ . · 13/l Gx21.4." . 13/lGx~" , 13/16x2W 
.. , · ·· · . ,' cle11r '"·' ·:· dear ·····.- ~o.l '' No:l 

East ,JOriJan·~1:ur.:·Co~·~ :. · ;· . 1.··9s.25 · »·~ ~:=: :· 88.25: <1 ~··> .... 
Hori1er .. ; .•. ·;.· .• ;. :~'.'.". •• :· 101.r;o : · 1 1.08.50 1 

• ,; 98.00 
.Holt llal'dwood Co>.':::.1 

.. • 93.25 . 08.25 ; i 63".2.5 -08.'.!5 
J. \v. wen~ Lbr: co:. : ·:: ...... : , , ·io8:2is ~ 9s.2s 

~ : , • : • • < 
1 

.. : • l , " ; ,: ·, ' • l ' : ~' • ' ! ' l r ' : ~ , I " I .,• , 

. , · .. : , ; , , : ; '!'' ., ~ ~- _ ~ .: i ~3/16x2 1'_1a;lGx31/, , 01_, 
. , · - · · ·. ·. fn~·tory · · fncto ry_ · , 13/16X<>i~ 

Horner''.~.-.. ·:.-.• ·::·.::·::".::: .. : • .-•••• .' : oa:oo .. · · · tr:oo; '· ·~; .... 
"J: 'w: 'wells t6r:'.co.'.'. '.:;.~ :.':: . :~· ; '!rJ3:2:; r ". ~" 59. ,2u.' 1 ;~ :;.::: .. 

13;10x3i4 " Jaii(ixi~;, : 13/i6xs1.4" 
· ·d) . . ; _.,, ;! . ::, · . .' · · :.:_,_ .. o ; : ' ! ii ': :- J~ka~ ... ;. ;, .. xq.~~"" tatt;:s 
l!:Mt,.Jo~tla1r._l~brr, C<J~ •.•. ; ·'·'.:: ••. · ;: •.•;• , .. 8-!. ~5, . ... . : • ; .~. , • ... , ; .. ; ., 54. J 

~Iorl)cr , .... ; ; ; ••• ·~ •••• .: .• • ~ .. ; •• ._ . ......... 
1 

.- • : 84.0o, • .,!. ;_57.00 
J_. ,,y,_ W:ells : IAJr.: c:;o·.-..: ... ·~ '. ~ ; •. : ._ •. :; ~-L 25: ._'. .. · ~ :-?:-1 ,.: .:. , ~t_.ZJ 
._(Yol: H , : pp . . 5ii_-i.i78.): i\ .·· ·: :::. !!' "' ! ·:·:;j , :.: .: ;;;,;t:; .. 
~ ! : • • ~ • • : ~ • ~ ~ ~ ; •; • ; ~· • : ~ ~ i : • : , • # : : • • I : t I \ • • JI • ; ' • • i ; f ~ ; ~ • 
.. ;[ )\fr .. ;Ralph,A . . :Bro.w~1;. of .·the ." Johi1 "A~ ·Daley I~urnber 
Cd. ;- }.fl·: George A; ·Yaest ( 'viti; :·S~~.'E.:.Barr) ; .l\f1;.· R.ay· 



mcill(i w: Sform·, of George II. Storm & do:; · li.rr. Paul G. 
Ribett, of· the riar~·i~ Ploori1~g ·_co:,"c.l.~alcrs in. New ! ork 
City, all testified to the cxi~tcmcc of' competition and the 
rariation in prices. :J[miy quotations were also iden
Wicd a11<l introduced in evidence.. (V oI. II, pp. '.569-378, 
378-581, 581-584, 584-587.) . 

. PHILADELPHIA. ·.· .. . 

Mr. ]~]mer ir. Phisterer testi fied as follows : 

· : '.~'I live 'at Pl~ilri<lelphia a.nd have for practically 
all my life-~1::> years . I am Sales .Manager for the 
William 11.L Lloyd Company .of thjs_ city. · 'l'hat Com
par.iy has !)CCl_l . engaged i11 the lumber business in 
Ph1la<lelph1a srnce 18u8 . . I have been Sales .:Manngcr 

· · for the .William nL Lloyd CompaiJy for .q1ree years. 
Before.that I was their Traff~c ;£\fa~rn~er:. ; . . . ' ·. 

As Sales :Manager· I p-qrchase and sell · lumber. 
Our Company handles Long Leaf Yell ow P ine; Short 
Leaf Y ello\v P iue, Yell ow Pine li,looriugs~ · :Maple 
'f"'loo_ring, Oak F loorings, \Vh.itc Pinc, H emlock, 
~pruce, practically all lumber that is used in build-

. rng contruction. , Our Comp<lllY, deals in these prod
ucts, both wholesale and retail. \V c sell principally 

· to flrn l~Il!bcr yards throughout the east~rn portion 
of the lJmtcd States. ·\Ve also sell. to bmlders, con. 

' trac~ors, consumers . in and around . Philadelphia. 
During the past two 11ears I . think our Company 
had handled about a mill-ion feet of 1naple flooring 
a year. \Ve purchase maple flooring from. different 
flooring mills. During the past two years 1ve have 
· specialized iii the product of Kneeland-Bigelo\v 9om-
1)any, formerly the· Bigelow-Cooper. Company.' Be-

Bf~re we began .to handle tJ.1e P!Odnct .of the Knc~.la~d
. igelow Company·· we : purchased ·maplo flooring 
from various in ills . ~ ~ \.Ve sent ont inquiries addressed 

.. to several manufaCtnrE)rs i n order to determine from 
:._ whom we would buy . . These inquiries were addressed 
} 0 ~robably , six or eight different .mills in dif!erent 
scchons. · ·.. . · · ·; . ; : . , . . . '· ,. .. : . , . : . · , ! • i , : · .. : . , 

•• : " • • • " .. .. # ! . . . ' . i l ~ • • • • • ' . 

,·
1
·; .The priCe,~ ·q~1oted by, the: d~ff ere·1·it., ~niil{ var~ed. 
hat was always the case. The variation in prices 
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;.was a mallet· of dollars vet: t{wusa,1.1<l fed . . 1 waR 
.. also· tl1ei1 famil.iai· with" the .pric<is Qf oak floorings. 

: I tlii1tk that' tkd. n11:iatio11s ·i.ti 1iriccs' quoted b'!f the 
11/ltple - /loorin[I ma.'!Htfadurer s UH' l'C as .r;reat, or 

: g·rcatcr, than the rariations in vrices quoted U!J the 
. mm1·u.fadu.rers of othc,r comp<?.ting floodn/J, such a-~ 
· oak.· · S<.imetii:ncs ·tho variations would he ' mucli 
greater than at others. I haYc known of:' variations 
of six or seven or eight dollars por thousand feet 
on different grades of maple flooring. In the sale 
of the product of the Kneeland-Bigelow Company 
we are constantly in: competition· with the product 
of otlier manufacturers. \V. D. Young & C~mpany 
of Bay City, !\fiel1ignn and the \Vest l\.fichignn Floor-

. ing Company of l\:Ianistce, :Michigan are represented 
. in this territory and are 'the principal <hies t1iat we 
come iuto. competili<)i1 witk. Competition is active 

. all the t.imc .. and the prices quoted· by the represent.a

. tives· of ;_ other ' floo:d.ng .. manufacturings vary_ from 
6ur prices: ·This variance is sufficient to swing the 

' business to or from . ns, according to whether our 
pri?cs are lower or higher than tho prices of onr com· 

': pehtors.. . . . ;,',. ~ . '·, 

. 'J~o mY : irnowiodgc · thi~ • coi;tli tiou. has cxistccl an 
.the :time· that ,: ";c l1avc hc'<~n · Jumdliug Kneeland

·.·· l~igelow ' flo~rillg.' . I doiI 't 7\·ant ·to · giYe. the impn~~
. i:non that we we.re always .luo·h<.'r ·because there weie 
: lots. of' (JCCHSlollS. when ; ,\;c J1ilV{~ l>N~li . equal' to or 
•· lower. th~rn other' q1wtritfons mid i·ecoi,·od' ihc lmsi· 
·, n~ss; ~ m~ybo throt1gl! frici1d~l!i1>: '?r· t.h roty~h hnsine8s 
, assocrnhon. \\·q rocen·cd hns)1iesR,· .J>Os81hly on tho 
: ::>amo hnsis or mnyhc · 20· <fr · ~me· ·hi.gl1or t.lrn.n ·other 
· <Il!~tat,~911~·,,',.~i·=; .. ; '; :.:;,; '·: ' ·;,,'<·;.~·:"; .. ;":i'.:. ·" ~ .. 

=' i. Ditri1t/1 all the 't.iine tltat , I ; ha·v.e been. scllin.<1 fioor· 
intJ. I have f ounrl very substa:ntial ;1~ariatio·)is in th~ 
·p.rices· quoted.·by,·o_fher man11fa.c.f.·11rcrs: in comvet1-
·hon fo1; a .giten job:,/ rJrnt varlati01l:is s·qmctimes us 
·:n:rnc:h <:tfoi ,fo!1Xi or.·. fin1 01• :,six "dollars .. ver .th.ousand 
·; :foet of floorrng.-itTJrn: Philauelphift mnr.k~t is a large 

<!o-i:is1~mer.: of .maple d looring, , which .is use<l._in office 
·: huildmgs; :sehooll1ouses·: and :, constrm.~tiou ;, of : Uiat 

chB;racter. To my knowledge there has [never] be.en 
. a Jim~ ·wlrn~ . substa11.t.~ally all the manuf act1~rers of 

~ \~ap,I~ .. ~~~r;~1g,·~'_either: ~-ire.ctly ··or indiree.t.Iy,• A.t;ioted 
.... ......... \ .•.·.n, ·' · ~. ~ · ... \~,::··\;.·.\ .,~\'\', ":\•,. 
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· nnifonn of' l:H;~1dienJ'Jy ul1ifor111 jlricf•:< ; .i\ 8·;·\\'e ell
·<·(Hrnt<fred '<.·orripetif ion; \re· 1 ook the rria f.te r np ·wi HI 
].\1ieel1.HHl-Hig<'low ('nm pn n~·. · ' · · 

· · :· . Tlur leUer·s :~·on ~how nH: ~ire (\OlTOH)h)Jitle11('.e pa::;:;
. iug_ hq~ween our Compa?(f. :irnl t1J<f 1Higclo\\'_.Coopcr 

. · ·: Com1)a11y ·0r'_ tho K11eclatt<J:Bigol<1w Company; · 1Thi:;; 
corre1:>pondm1eo was carrie(l on in the ordinary' course 

"of -business; .. The ·correspondc:nce· in ·question ' wns 
·taken directly from our files. · · ' · 

: Our letter· <">f .T anuary. 'i, · 1n22, addrossccl to:. i~igc
low-Cooper. Company, Bay City, 1\tic~1ignn, re~ds as 
follows: . . · · · ·. . · · . 

• :. \ : • • $ , • ~ • • ' 

. . 'liecently : I quo ted. Johll, J..J~" Conrad & Sons at 
Porf Carboi1, ·ru., (m ·l0,000 f't'. 4:4 Factory Thfaplo 

. F'looring at $38.50 f. p. }}, ~irr their eitY.. . . · · .. ·, , 
: " I hav€, =followed" thi~i, matter ver\r · rlosely and ro
~eived a re-· (fol ~ 10iJ2) spqnse ·fro1n them tl1is mor n
~ng (as I have a frien<U n their crnploy) stating that 
.it was bought from .Young at·$31.50 delivered.' 

. "" .'. . . . . .. 

· '" · '. Th~t lC'ttcr iR t3t>icnl of lhtj · corhpctition between 
onrselves nnd somo <>ther manufnctnrer or mi.iirnfac

. ·· ~urer'8 i·epra8e11t.ativc· in thq "F;t1Ie· of fi'1ctory · floor
mg .. 'I recall tho case referred to in· that letter: By 

, . Y?·ung, I moant ·1v. , 1J. _Y oung cl; ·c</mpp.n1r · of: Bay 
. c·~:v·< :"- ,· ' .. := : _'.. . . . . . ·:· '. , :· · · ,.,, _ . .. ·, .· . . · .. .. , 

The· letter. of. !\Jardi 6, rn~2,~ writtcu hy, the· Bige
low-Coc1pt:tr Compm1y to onr Company~ r ea<l8. as fol-
lows! ·'- '.•'·"" · .. ,, · .. ,." . .. , ;'" ._·, · · .-.; ... · · 

·. ·.• ' : .. ·. \ . . . :, . \ ~ . . ': . ' ~. '· ·. ~ . . : ' ' . ·. ·. . . \ . -:, :. '; . ·. ' . ' 

· · : "Yon. u11cfo rsta1Hl of. <.~ou1·8c 01nt. ; we ha n~ <li:;con
, .tuu1_eu ·the. ·t?1)eration or our. plant mul do i1ot internl 

· , to re~mmc .opera ti om; .· u~1tiJ c<,>n<li ti ons a re . sta hilized 
-J() )1 , po~nt .. wl1 ('re ._\V~l .<'.an pay . th~ present market 
,.pnces ; for rough h1inl)cr au<l sell ··our, flooring at a 

. ~rofit~ .. :'.; i - '. :: = .:-~ ~.: ·. ! :,. , ... :: , , ~.>:,: · .:'. . 
. · · .: .-: ··oilr,:s\1iJPl}~ , <.>f. fhfo·i;ing Hiinh~~; ,\.tis r(~dnl'·i:·d : to n 

. H~ry l ~1 \\' point.·. mid .. ~, .. e i\'nlir;~ it >\'cmld l11Y11.~c(~ssary 
· for :us, t.o : g<'> · 0'11 f: <.i1i' t he ' ma1;kc~( au cl replmiis11 our 

.. stoek. '· :ff7i ~?'1i· i{)~ lea?·ned the m.q,rket 'pi·ice · 9>1. ·~wnb e1· 
. :,, ~1~1. c~~~JJ.<ir.e<l the Ojir:icei_ for ·the: finished '1~~odu~t, ~o
. ;, get,Tier· ip.th·:our (~ o.st of ope·tano·n,· tl'e promptly dis-

covered Bta:t :fitiU.·rciF·i.be.te ·fo; tlle :,,.ea.1:: ; : · .. · ,.,; l 
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. . The letter· writtell' by the . Big~low-Cooper Com
p 1rny. addressed to our Company, under date of 
J\farch 14, 1922, rends in part as fol}o,:i,.·s: 

.. '\Ve have a great deal of confidence iu U1c future, . 
however, and focl that the extensive proposed build-

. ing program throughout .. the country will improve 

. · values, while, on the other hand, the .crop of rough 
lumber produced during the past ·winter will soon be 
rea<ly for the market and there is a possibility· that 
prices on the rough lumber will be lower. With tliis 
rn view we are anxious to Jrnve our house in order 

· so 'that it' will be possible to take advantage. of tlie 
conditions and operate our plant to full capacity. 

. On onr last price list we made.concessions oncer
: taiu items . which we bclievQ represent the· present 

market, ·but in any instance where you are of!e·~ed 
bu,siness for these item,s at prices lower than our lt.s.t, 

... we will aUow you, to nieet .legitimate conipetition, rn 
· · order secure. the business. · 

·'"\Ve fully appreciate your position under these con· 
ditions nnd assure you that it is our desire to c~· 

·. :operate to the fullest extent possible without sen· 
.'ous. loss to ourselves, apd we are c-0n.fident · tlwt you 
<lo : not . expect any. more than this: Of .course u;e 

·1 want ·you, to handle our stock ·exclusively, b,ut there 
is absolutely no objection to your pu,rchas.in~ :else· 
.where items that we can.not f'Urnish, or that # .ts pos

·," sible for you to bu!ito bettet~ advantage.' . ' ; 
; . . lVhe·;·i w.e. ?r~~t act ii;~ ~ompeti.tio;i a~id loi;er.pr-ices 

quoted than we were able to meet, ive usu.aUy sub· 
, mitted the rriatter to · K neelaru.l-BigelOw Conipa11~· 

... ',S om.etimes they: i(Jo'uld 'author·ize its, to take the bus·i· 
; ·

1 
tiess .at lower· prices. a~d ·som.etitne~ they ivo1Ll~. ·u~~ 

. \Ve. usually have· specific .cases wh1ch we: subnntt.t::t1 

... to · them · where the business had been- off orcd to us 
and before we woul<l accept we would naturally get 

. in touch with the mill a.nd . get. their acceptance., ~f 
. course, we were always authorized to accept hus111e~s 
, a t :the prices fixc<l iu . Kneeland-BigelOw Company s 
, , ~urrent price. list. ·what w~ took up '.'"'.it11 Uiem wai 
. ·whether. we could · accept certain specific orders .a 

:, less . than the . prices , .stated . in . their current, :priC() 

lis ts. It was the -, practi.cc ,of the Kneelaud-:B1ge1ow 
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· Company, as ·well as the practice of other. mnnuf ac
turcrs, to . sernl out their . pr.ice lists from time to 

. time. '· Tbis is true of the lumber trade . generally. 
Pric¢ 'lists· of some character arc' received, iii almost 

·. ercry mail: · On J .uly G, 1922 ·we received a letter 
from the Bigelow-Cooper Cqmtmuy calling attcn

. tiori to the stocks on hand in various sizes, etc. ·. Said 
. 'lctter .. re~cls in part ·as ·folio·wR: " 

. '.JVe have 'made. eon.cessi~iis .i1:i . vrices on . these 
item!; and believe they are,. cpnsiderably befow the 
. vresent'. rnarket;. there{ ore; we uige you to . call the 
attention of your trade to these 'particular item.s. . . . \ . . . . . 

. We would approciate an -expre'Ssion· from 'you r e
garding the conditions in your ·market in ' r eference 

· to prices and the prospective · future demand; 1
/ t is 

·.· essential that we have all of f.he information possible 
so ·that. we may .keejJ in line' with our co-mvet-itors 
and plan mtr future policy.'· · · · · . · . ·. · "·. ," 

. I{ ~~a~~ our vr~Ctice f roi;i . tin;e. to. tim~ 'to . a:dvise 
the Kneeland-Bigelow Company of tlie compet·itive 

· conditions"in this market. : It 'Was· our i.nte1i.tion to 
· keep· said ·company· fitlly infonned as to what their 

... competi~ors we:r~ . do,i·ng becm.tse . our : gett·ing orders 
_ .. , }epe~i~l~~l . ali~ays· itpon .be·in.g i1~ liize ,wi.tli the t~iarket 

· or. being. able to at least' eqttal or undersell qther 
dealers. . · · · .. · . · ·' · · · 

. • : : . ' . . . ;. . . • • • : . ~ : • . ' . : .. : " i ! : : . . ' • . : : 

· 9n August 9, 1922,. we r eceiv.ed a stock list a.ud 
.. · · .Pr1c.cs '.from the. Bigelow-.Coopcr. Company, 'accor.u
. , . P~lll~~1 . py a ~ett~r which reads in part as follo,vs : . . . . ·.. .·. . .. . ·.· 

... , · .~JV e lta·ve endeavored to nuike prices ori these. items 
· .·. tha~. ~ ,-e ·attractive, but are ·perfectl~j 'WilMn'g to meet 
··' ·. ~egitirnate.' competitio11:.from -reputable "M a.vle 1,~loor

mg manufacturers, if necessary to secwre .. orders. 

· :" : · .. r. Tv e ~ill : ivel~otne · a·n_y: 'inf~nnation · th~t · '.y'oi~ can 
g!ve us regard·ing conditio1is ui your· territory; espe

.; ,qa.lly .withreforence .to co111,petitiv~ prices,,and also 
'< a1:y suggestion.$' ivhich 1rou may have tO offer, that 
- ,. w1U·Jead to our mutual bene.fif in the distribution of 

· ·,. o~f'p~o,~i1~t~:':'/<.,;·: 1 ,: r·; ·.,·, ,;·,·;;; ;.: .,; :::::1: .. :: 

.. 1 ~;·W:he1i a niahu..iaetuier. ·h'a..c;: a ceHis'ide11able quantity 
01 gtven grades :and isi.zes of ntaple "ftoO'ri1ig 01i hand, 
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-the::usual proc-ecl-iu-e:is fo 1n·a!;,c · a ·spcc.:ial :elfort to 
-·moi;e. those· siies at: the list pr-ice, if vossible; and if 
.'11ot,·· of course,. at: iowc1-·· 1>rice8.· . .. f ftoo1!i,n{J 1nill has 
:. to, have a .·continiial ' fto·w U1rough the ·m.ill. · Other-
iv'ise,' if :the · warehouse · U(fC0'1iies · fillr.d "W·ith · maple 
ff,001-hig, the -mill-portion. must stop. It is of such a 

··character · that you oa1'inot { 2rile · it · o·utside; It must 
be protected all the 1vay through . the· nwn14acfu,re, 

. and then. it Jnu.st be kept in the warehouse 'itntil it is 
· zoaded on. carS, and shipped out. Conseq·uen:tly there 
mu.st be that even fiow through .the warehouse con~ 
tinually, and if they. cannot Sell ~ certahi' size of cer
tain di,mensions, or a, certain gi~ade, that piles up, 
and it is prodiu:ed. all the tiine in; the 1na .. nu,f acture of 

·· the other. gr.ade'S, .that i.5, you: tannot ·stop it, it comes 
\ on' contin,uously, 1 thert that fio oriniJ 'J'nu,ch be moved 
ou,t .of. .that ·.warehouse; . All : diff.er ent ·grades amt 

; ·sizes are· .and niust be v·rocfo-ced at the sam,e time. It 
ha.s been ou-r experience that ,·when a m(J;1i·uf adurer 
.beco!nes stocked up on one pa~·ticular grade, he C1its 

.' the' price: ·. · · ' .. · · · · · . · . · "'. . · . · 
: . . . . . ... : .. . ~. : .. : . . . ·. . ·: . . . . . . . .. 
· ·We receive<l a "letter-· from the · 'Bigelow-Cooper 
'· Company dated August 23; 1.922, rca<lin~ as· follows: 

.... '\Ve· de~fre to again call y'(>_m:·'attc1itio11 to tho snr· 
'..plus items. 01i our list, aml urge : )'oti to . .make a mo!e 
·earnest effort to secure orders for tlns stock. 'We 
are especially anxious to move some of the shorts. 

' ! ·· If 'yoz~fhl.<.lr thdt ou·r. 2;·r-i~~~, :~n 'th:is: iie·1;i .~1:~ not in 
' 1i.1ie foith' 01i(cbinvetito·1:s,. it ,'lv.ill be ' salisfactory for 
~ you to 1nedt'the 'market vrice. O·ur 7,veekl-!/ . s~les re· 

.. ·ports show tlw.t other manufacf:urers are selling the 
,_.short fon,gths; an<l we see 1io ·r eason" why it shou~d 
,, not-, be 'p~ssible-for. 'you to scc'l.tre .a portion, of this 
. business.-.- . ) " .... \ .... , '·"" .. , .. , \. _., .._, " .. ",· '. . :." ·, ... 

( " ' I . On January 24, 1923, we sent a;fotter to the Knee· 
.. ' · . land-Bigelow, Company; reading :·n.~ · follow~ : . , 

;!::.· \ ' ; ; :: ~ ~v:m. )·~11,T}p. ·1~_ii1·a N19t1gh)~. ie t'Jrie '1~~~0,\; ·,,~1~it iu
.. ;; ''.',_fo.rit1aJ)~~n· yo~1 )1;r~;~ .. );ogayµ!~·1g,/tV~sco.11s1~ -T-•nncl an~ 
· J~umbe_r Comp~ny ,· as these peo,ple .. we~e. H~ · competi 

t10n with us with a contract of this· mt.y on 200,000 
\:. '.:: 1 .. foe.t 13/ 16 x·:2i'! -_,#L};;1aple ·.Flo~ring, ·on ' vhfoh tiler 
.. '·'-'' ._ ., quote,~.-$92.00 .:p~r ... th_ousand ' fee~-~-- ,~ . :~·~~" ';·• .. · .... '· 
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r- mHforstancl :tJtGy mnnufad.urc· t he . IXT; hrm1tl, 
und inasmuch ns th0ir priec is $.7;) Jower, tltnn.yonrs 
I did not think it :ulviRnl1lH . to w}re yon the .utfor flH 
you do 110t show <1uy of this gra<lc oH"yout ~t:o<'.k list.' 

• • • : • ; • ' ' • I ' ' : ' ' ~ ' , 

, We recei vcd from time to time stock lists, as well 
.. as price lists, from .the Kneeland~Bigelow Company. 

We had those stock lists in order that we. might know 
just ·what ~o sell and what uot to sell. 

. . . ' ~ . ' ; . .. . 
On April 17, 1!)23, we wrote. t.ot the :;K.1.welaud .. 

Bigelow Company a letter, rending in part. as fol
lows: .. 

'11,or. your information, we understulld that \Va rd 
is willing to take (}11 the lmsiness, . shipping as out-

. Hued, and tl1eir price is . 50 cents under ours; but WC 

can secure the business 011 our price: ' ·. · ·. · · 

. , 'l'he business·referre<l t.o was 102,000 feet of 13/ 16 
~ 2i" clear maple flooring. ·, ' 'fhe·. '"\Vard .. mentioned 
in said letters is \Va rd Brothei's·. 0£ Michigan. I 
do uot know whether. \ Va-rd Brothers a 1:0 members of 

. , th.e ~fapJe .Flo9riug .l\fouufactm·e1'.s _Ass(~ei~ti~11. 
I • • • < •: 'i .. : .·., •: • •: • . ,. ; tt 

Jn Philadelphia Yl'e sell to· .contructoi·s · and con
sumers nnd come in competitiou with ya.vdmen arnl 
other dealer~ who hmidlo maple floor.illg , .of other 

.. maunfac1 ui:ors: Ont8idc or Philadcl[.>hi1\· we· h:ive a 
. wholesnl(~ J.nif';iUC8R·, nud in snd1' lntSfoC\i:<S \\·c+"'<'p)ne in 

competition with other manufnc.hu·ors in ' the ·1-ml<:> of' 
maplt\ Jlooring .. \ ' .. ,. . . . . ,. . . c" .. . . .. . . I. 

. We rect:1vod ·a letter fr(m1 tho Krli\el~1i1cl-Bigolow 
Company dated l\Iay a; 1923, l'C~'lding" in patt as fol

. lows: . ..' : ~ . : ~ ' . / ... . : t 
· 'W~~ ate surp1·ised to 11(,fo thti t y1)1i nrc Io·sing lmsi
lless on lower competith·c prices/ as other ·mms re
port that Hwy nre xeceiviug onlcrs nt higher prfocs 
tlian our list. ~· 'As; a ·miittci· . of Jm;t .".,vcJ . h~iy9 nctcd 

... very. c0_usci-vaii,1 ely.i11 ;raiJ!ug :p~~e.c~· ':~i1~i ·~t. ~~;as our 
. conviction "thaf"it 'was :ldvi.Sahlo for : us to· ·accept 

ord~rs "for. shipmci1t duringJJ1Q. P.1ird .. li11h.dc~·. of this 
Y~at, )Vhich you kn°'\; has uot h(!Cll our· Jfoliev. ihe-rc-
tofo1;e: · . . ".: ... :"'. ·:, ·. :._:," .'..: '.:: . .,: .':·.: ·. ," .' ~ "_ '.' '..·\ ;:'. .. ~ 

. . The iustauc~ yon reporf -on)~,tictc>ry• ::Mapl~ :Ploor
. mg may ·be umrnlrnl in soriw '-r espects. nsi"· of course, 
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.. in this grade we have competition from val'ious sec-
. tions· of the «~ountry. ·. · · · · · · 

. . . . . :.·. . . . . . .. l 

· .· \Ve are very glad to have you keep us. ridvised of 
competitive conditions that. you have to contend with 
and assure yon that it is our dcsfre to .co"-·operate 

·with you to the fullest ex tent possible i11° order to 
increase- the business.' · . '. " 

\''I • 

\Ve received a letter date<l .Jurie 18, 1923, from the 
: Kncieland~Bigelow Company, rea<lin·g in· part as fol-
lo'\'S: . . . 

'lY e have been ad·viserl in several insf~. ,;,c/~.~ that 
·some mam1facturers of Maple Ploring a·re of!eriug 
reductions in ccrlai·n item .. '?. It is (mr dl!sire to ket'V 
i1i line with the market in order to secure a fa.ir share 
of the business offered; · · · · · · · 

: : lVe desire fo co-operate wi'th you on futur_'e orders 
· :and in any cases· that you en-cotmte1· lower pr<ices, 1l'C 

. · woitld apprec-iate i.t ·if you "icould i'nfonn 11s l1y tcire 
: a1ul w.e wi.ll in11nediatcly ... qive you defiri·ite 'response.' . ,,~e also . recei~r~d"'ih~ "1~ttcr· °d~te~1 Jm~~ ::3"; :1923, 
· from Kneeland-Bigelow Company,· reading ' as fol-

lows: , · 

. 'Refe1~ring to our stock .list :~f .June .i5ti1~ · ,~·c call 
. your attention to the surplus of 17 ... 16. by. 3}~~ face 

;Factory~ . . . . .. , ; . . . 
In order to secure prompt orders for this' stock, 

, .. _we will allow a special concession of $2.()0 ver, M to 
· you, for the entire. quantity shown in ou1· hst . . 

We also received the letter datc<l J nnc 27, "192~, 
. from . the Knecland-Bigelo\v Company, rending lll 

J>art as follows: , . . . , . . : , 

'"\Ve have yo~1r favor of the '. 25th inst. ·: "·ith}cfe:· 
.. ence :to quotations in· yonr territory° and. S~TIC~ ti.HS 
let ter was written, ·we ·have maifod yoi1 n~~v yri~~ 
.list s with reductions on a great mauy items. Tlu" 

: .no\v .. makes "'our price on th~ · 13-16 by .. 2:1''.· fllcc 
":Factory $57.75 delivered your rate. Y ou, r~<4~ee, 01 

course, that we have been heavily oversold and ~011-
. • sequently · ha·ve ·~ hesitate{l ; i1;1'. r~tluci1!.Q ; cntr· pn'.'~st 
·, · Jlowever, we W'tsh to keep in lrne wzfh .. the. ma.d,e 
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a1ul as prnt·iously adt;ise.d you, it is necessary for 
us to deveml ·upon O'lff representatives to keep 11s 
i-nf armed of the conipetitit•c price conditions.' 

1'he letters 1.vhich hat:e been iJitroduce<l in evidence 
.. , ·are typical. of the correspomlence that has passed 

. be.tween our Conipany and the Kneelailul-Bi,qelow or 
. the Bigelow-Cooper C(nnpany . . 1'he competitive con
. ditimls de,~cr·ibed in said letters have at all times ex
isted in; the flooring business in the .Philadelphia 
market." . (Vol. II, PP~ 587-593.) 

Mr. 'George ·Lippincott, \rho rcprese1ited ... \Yilliam 
Horner: and: the :.Grand Hapids Trust Co: , ns Receiver 
for Horner; :Mr. -w. N. Lawton, who repr.esei1ted the 
West Michigan Flooring Co., identified and read into the 
record price lists Teccived from the above named <le
fe.ndants, ' us· well as others. (Vol.'- IT, · pp. • 605-616, 
616-624.); ·. < ;. • : .. '-'. 

=·· : : 

.'A. c.om.jiaris'o1i .. of these price · l·ists «z.~·~ll a~nply ~-iibstan
_tia.te their testimonv that conipetition arno?1,.g the. ·defend-
ants had always existed. · . · 

Many quotations were read ,into tl10 -record • by :Mr. 
W. J. Barnett, of \Vatson, .Malon~ & Sons, Philadelphia 
deal~rs in lumber since 1854. (Vol. II, pp. 596-604.) · 

MINNEAPOi..IS AND ST •. PAUL . . 
. ~ . 

. : . ; ..... ,,.,. ,, 

. 1: will be recalled that- the. petitioner stipulated that 
sim1l~r testimony ,.,.·ould he given by i·epresen tn tives .. of 
the John C. Hill Lumber Co., the Tozer Lumbe~ Co., and 
tlic Capi tal City Lumber . Co.) of Minneapoli~ and St. 
Paul, if called as. witnesses . . (Vol. I,_ f)P~. ~25-6. Y: They 
were not called ·because. of "a ·desire bv counsel ·for · all 
Part_ies and the .Court to c:xpedi te the i1cnring . n t . Gr~nd 
Rapids. · , . ·, . .. , .. . . , . 

:. ··: . . ' 
.. .. 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



144 

ASSOCIATION STATISTICS. 

F . O. B. l<~LOORING MILL SALES. 

Appendix · B to this . brief is a facsimile ·.of Defend
ants' FJxhibit GG, which is contained. in Vol.. IV, fol. p. 
5448. Concerning this exhibit .Mr. deo.rge '\v. J(eelm, 
the Associntion 's Secretn~·y, testifi~d ~s "follo~\'s :: 

"This statement which : we have here starts ont 
with the yoa.r 1922, shows every f. o. b. mill price 
where the flooring was · sold f. o. b. fh>oring 1nills, 
during t he months of January to Deeember inclusive 

· 13/16t.hs x 2.;}. inch face clear, uumber one and fae. 
tory maple flooring staudard grades and . lengths of 

· clear, numher one and f actory. I n this report we bave 
' indicated the. identity of the member of the Associa· 
.tio11 who made the sale by recordi11g his .Association 
ni.embership number in red ink above the . price. 
During .January, F ebruary ancl March, 1922, ide~
tifying nnmhe.rs of me1nbers . who reported their 

"·" 8;1ks wei·c not disclosed jn om~ ,\·eokly ·recor~ of 
completed . trausartimis. from . which all . nw f. 6. b. 
mill sclliug prices given . on .. t:liis , ~tatement. w~r~ 
compiled. D uring that periotl of time no idenhfym?, 
numliors nppear upo11. tlio \H~ekly : sak s ~ reports. 

-(Vol. JI , pp. 781-2.)!~1 . , · 
: . . . . : . . ' . , . ' . . ' ' " ; : . . : . . . : ; ~ 

---~. -. -- --. --·"";--:·-...... -··---..... -. ··--·- .... -..... --:··~·-": .. ········- ·~ ...... -··· .. 
"'.riwi-:~! i<lt·H;~fyin~ t;Hlllh(•rs ~wre J;Xf•<l for j>~·e~·~t:): in ;1ll11>in~ out r<'

IXH·ts. ( \·01. Ii, PJ> .. -JU, <179-480.) . In o.r<l(~i: to E>liminutt'! pos~iblc ol~ 
. . . .. . : ~. , .... · ... :.. : ; . " . " , . ; ,, . 

jodiorn; to t he Wed\ls Snles Reports, the n$>e of l<kntlf)·ing 1111mhcrs 

lwio; ' hc~.'11 discvJi tiirn~·<l . .. (Sec llagcs 308-311, .213. ·infr(I.) ! .:· · 

.: ~ ~ . . . , .. . : . . : . . ~ . ;; } . . . . : · t " : .. I as 
'l'l.Je 11u111h1\rs of t1iu 1111.•mlwl':> 'of tho (fokJHlmit Rr:<:::odatim1 .111'! · 

• • ,' • : • ~ '• : • ? • • • • f : ~ ~ t . . . ... 

follOW!j: 

No.' . 2, "~·· l~. 1'0~1°1~~"& Co., ·1iny' Clt;., Michiga~·. · . : . . ~ 
. . ' . . . . : l 
' No. ll, Mit<'hl'll Urotlwra Co:, Cudillnc, Mic:higan. . ' . . 
=. No. - ;4,' Wis<:o11sin Lm1rl & J~t:imb<~r Co., H erma'nf:,•ille, Micbig11n, wifh 
the .explanntion }l('J'(•l.ofm·c mn<fo couc:e1·11i ng silicl· company., • , 

Ko. Ii, Cohhs '&. ·i\m;·iic:>.11, In~., Cnulllac, Mi~:hig~~. ' · · 
No. 7, I. 8t('plleu1<on Co. T 1·n;;tP.e.C::, Wells, ::\Iid1lgnn. 
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.As a reference to Appendix B will show, there was 
not only the widest variation in prices among the dif~ 
ferent members, but in the prices of individual members 
during any given period. 

No. 14, Cummer-Diggins Co., Cadillac, 1flclilgl!n~ 
No. 22, Osgood & Blodgett Manufacturing Co., St. Paul, Minnesota. 
No. 23, Holt .Hardwood Co., Oconto, Wisconslu . . 
No. 24, Kerry & Hanson lnooring Co., Grayliug, ·Mi<:blga.n. . 
No. 26, Ea.st Jordan Lumber. co., East Jordan, Michlg~n; •· . 
No. 30, Nichols & Cox Lumber Co., Grand ·Rapids, Micliigai::i. 
No. 33, Strable Lumber & Salt Co., Saginaw, l\t.ichlgan. 
?io. 34, Foster-I,atimer Lumber Co., l'.IeJlen, Wisconsin. 
No. 31, West Mlchigun l!'loorlng· Co., Manistee, Michigan. 
No. 42, J. W. Wells Lumber Co., :Menominee, Michigan. 
No. 44, Northwestern Cooperage & Lumber Co.. Gladstone, Michigan. 
No: 45, Flanner-Steger ·Land & Lutnber · eo'., Biiick.well, WiHconsin. 

· No. 41, Gremel 'Ripills 1'rust Compney, RP.Cell-er for William ·Hc;irner, 
Reed City. . . ' 

No. 48, No1'tli B~anH1 . Floorh~g {',o:, olddago: IllillOiS. 
1'o._ 49, Kneeland-Bigelow Co., Bay City, MJclllgnn. 
No. tro, Knet>lancl~I\!cLurg fatmber Co., rhlllips, Wlsc:onsii.J. 
No. Gl, Oval Woou Dish Corporutlon, Tnm>er . .J,nke, · New YC>rk. 

The B!geJow~Cooper Compn{1y;s u~ille. ,~as chn;ri.gntl to the Kuel!lautl

ltigelo1v Com1mny about Jnnmu·y l, 1923 . . AU Uie persons, firms anJ 

corporntions nhove mcntlone<l Ii~~~ linen u~;nub~~·~ of.. the pl'esont de-. 
' ., ... 

fendunt Association from the <lnte of ii s organlza.tion, o.nd are members 

at th€l present time, with . the resenation, of course, heretofore ma.de 

With respect to the Wisco~-si~- Land & Ll~ml>e~ Compnoy. (Vol. II, 
P. 479.) , 

l 

. The iueutifying im~lJers .are not in soquence, for the rMson that 

members, o~ prev~o~~ ~ssodn.tions . drop~'· out for o.ne reason or. 
a th .... · " '· ' ,..,. ·· ' · · · ' · · · :· " 
no er: ~ nuniter once gi~e'u a member was· retained by him. iii suc-

feetl' : . : ; . . ... '" . . ... . . ' \ ' . . . .. .. . . 
ru.g .As..c;oclations ·in order to · avoi.d confusion. New members . were 

ntimoo~ · . . ' ··.: '., . ', .. ' · .. ; . . ·• . . . ., ... •. . 
. ~. consecutively, be{.'illlling with the .next number after the 

nti:hest · .. ... .. .. . . • . .. · : .. · · : · · • ' .. 
.. ,nu~ber_ already. assig11ed to a mem be1-. ( V ~ 1. JI, PI~ 4 79-480.) 

: ~ ; .. . . : t • ~ : . i ' • . . • . . . \ . .. . 
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I 
DEL~VE:RED PRWES OBTAINED BY .MEMllE:RS IN SAME ItEP· 

· B.liSENTATIVE -MA:RKETS DURING MONTHLY PERIODS IN 

_ 1~~2. ; . · . . . ,.' · . I .. 

Sf at.cm en ts of delivered prices obtained in large ~ar
kets! such as 1\linnoapolis, Chicago, Cleveland, Boston, 
etc.,j,dnriug different months in rn22 were compiled by 
the ~lssociation's Secretary, Mr. George \V. Keehn, who 
tes.f.fied that .. · · .· '. · · . . . . ·· : · '. · . . . . '. 

"all prices checked . have been verified by compari
son ·with prices on 'original or<lers and ii1voiccs wl1ich 
will be submitted a_s suppo~·t.i11g_ data. . . . 

2. All prices circled nre without supporting or
ders or invoices but tlwv were inelndcd iu members' 
reports of delivered selling prices . obtained in the 
thirty representative markets. · 

·.' .· .. 3· . . ·Members No. 2, 4, . 34, 47 and 50 did ·not find 
. time to select from their records their orders and 

· · invoices· supporting their statements of delivere~ 
selling prices obtained.'.' . (Vol. II, p. 780.) · ... 

. . ' ' 

r 
1hesc stafomc~'t; ,~·c1·c ~arl~eci :D~f-ts'. Ex. F1!1 t; FF-9 

inclusive, nn<l r ccciYed in evidence.· · (Vol. -- n, ·p. 781.) 
~hey wiU be found in Vol. IV, fol. pp. 5438-54.47. . ' . . ' . . ' . 

The sam<~ absence of uriiforrri.~ty is shown by tl1e state-
me11tS 3.bove mc11ti01ie<l. " .. ·: .. : .. . ... 

t . · ·!1 ... 1 • ~ ..... f ,~. • • • : : • : • • • • • • •• 

:RECORD OF' AVERAGE' PRICES :REALIZED . . : 
I •• ' ' ; • f> I ~ .. ~ '"' 

Appendices C and D urc copies of monthly roports en
titled as nhove. At the encl of each month each member 
tabulated-' ali saies of '13/ HV; x 21'~ Clear ·ma pl~ flooring 
and prices 'obtained. , .. He then deducted f~om the. deliv
ered prices the actu'al f reight paid by the different plll'· 
ciiiisers' to 'common dtrrie:1~s'. · · A11:d from tl~e ·aggregate 
qi:1antity sold and the . net amo't1iif realized ea.ch' roem~er. 
would 'arrive "nt , flie average 'p r·i~c 'i·ccei ~'ed 'u);' i1hnf o. b. 
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his mill for 13/ lG" x 21'' .Clear maple flooring during the 
previous mont1L ~.rlie same method was also used in or
der to _ascertain the average price f. o_. h. mill of 13/16" :x 
2111 No.' l, maple flooi'ii1g, as ' veJ.l as· tl1~ average price 
f. o. 1~. · mill of 13/lG" x 21" F aCto1;y roapic .flooring,-· all. 
three,: grades of maple .floori~1g 'of. the· 'siic above men
tioned C011$tituting ·~\bou't 70% .. of .the ag.gregate ship
mei;f~ of floo!:i}.jg hy the mc~bcrs ·of the. Association.' 
(Page. 44;. supra.) I•'r<»m . the reports .. o.f : ~11 . "mem..: 
llersthe i\ssocint.io.n 's · Secrehirv f orrnerly'· .compiled. rc
po1-t's ,sl1owiug the. (1,t.·(•rage pric;s rc~eived l~y · the aiff~r~· 
entmombo1;s f. o. b. their respecti ... ~c mills tOr 1~V16"x ·2r~. 
Clear, . No. 1 and Fac~tory map1e flooring . cluring' (wo 
months prec.eding the <late of the r'eport.. ' (Pag~s .. 308-' 
311, 273; infra.) ·. · . . · · 

• • ~ ~ • ! • . . • . • • • I : : t •". ' • : • • • '. • • ~ 
Appcndice.s C and D are fa.csimiics of Defendants.' E x:-: 

hibits 11-1 and II-2, which appcnr in Vol: . I V , f ~L pp. 
5458-9. · (See.Vol.I, pp. :782'"4.) ·' : ... . · ..... . . , . 

Tli~~~ a~,~~~ge~ ~r~· ~lso. shown ~1{ ·~·1;~·r, ~hart . . : (i)efts '., 
Grant Keelm Ex hi hit 28, Vol. V, p. 9G9; Vol. II, pp . . 714-
717 ) . . . . . . . . ' . . . ; . . : ' . . . . . . .. . . . .. 

As testified by Mr. Grant Keehn the difference b_etween 
the high and low averages umo1rnted to as 'mtl'ch as 65%. 

The ~-xplanation shonlcl here he ~ade 'ti~at .1rembcr No .. 
3 CMitclrnll Brothers Cornpnny) and :Member No. 5 
( Oob1,s: & : ~Iitelic)ll, . Inc:), l)oth of Cadillac; .. ~fichigii"n; are 
aBi.ed interests having a common snies riin.nager~ . (Vol. I, ' 
P. ·431.)' . . . . : ; . ! . . ~. . . . 
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RA~GB . OF ·A vllAGE SELLING PRICES FROM .1913 TO 192-.i 
. . INCLUSIVE. 

4-ppm~dix E is a part of D.ef enuants ' E~hibit HH, 
Wh~ch was compiled from the '11J,Onthly .reports mentioned 
on: lpages 1.46-147, supra; a~·1d shows ' the high and low 
avJ,rage priMs f. o. h. mill~ for 13/16" :X 2f', Clear, No. 1 
an~ Factory maple flooring by rn,onths from Septeinber, 
191J3, to Dece~ber, 1!)22, both inclusive. These average 
pri~es a~e sho,vn for different' groups, as well as for all 
Mi~higan and \Visconsinmcmbcrs,'wlio have at all times 
co~stituted a larg<~ majorlty of the different associations. 
This exhibit is explained 011pages782-3 ·of Vol. I, and ap
ped.rs in Vol. IV, fol. pp. 5449-5457 . . 

!i. . " : . : . . 

· .4-pp<:mdix E is a facsimile of such portion of the said 
Ex~1ibit that gives the figures for the years 1920 to 1922, 
ho th inclusive. · · . · · : · · · 

: t he flgures ·sli~>w not· ~·n·i~ .a '~~;l~l~· r~!1~~ - of, prices at all 
ti mies, hut al Ro absence or' ~ut"ifi~.i ~.ll .fixation or control. 

.· ... , . ' 

. ~ . ' 
CORRESPONDENCE op' 'MEMBERS 'wITH . AGENTS AND 

BUYERS. 

MR. ~·REENE ·Ol!; ·T~E WES~ MIOH~~AN. FLOORlNG co . 
... . ·: .. , , 

~et u~ notice a few of the many, letters that were intro· 
dtlCed iri ·evidence ,l>y · t11e defend:rnts. · .' · · · ' · · 

.· .. : . ) 

, On ,JI'chrnary G, }.f)~2, San:i. JD~ _JJarr, )Vholesale lumber 
deal<~r of Now York (Vol. If, p. 578), wro_to the following 
letter to the defemhrn t \Vest :Michigan Ii,l ooring Cq.; of 
Manistee, Mich. 

''GENTLEMEN: This will ack11owledge receipt of 
your letter of Jan. 27th with price list on Maple 
Flooring to appl y 011 orders for shipment during 
~,ebrnary. \Ve thank you very mnch for same and 
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:'1till: bc glml .. to send· yoi1 · any· :;o J.~~ers that · we can 
secure; bu{ of co1trse you.·knoux a.:t; ·'loell as we do the 
present chaotic conditi01i of the · ftlaple Floorin,<J 
11iarket. If our old friend Horner succeeds in get-

. ting rid of the stock.he has. it wi ll p1·obably helv some, 
. as he is fhe ·9nly ou:C I lui1;d heard «of. who is makin.g 

. ' a'vrice as .loi.v as $25.oo on Ji'actory, although I have 
·had several of 11iy customers tell me that. they have 
had prices as low. a.s $27.00. · -_ .· . · · · · . . . . · . . . . . 

· Prices 'on 2t''. No. 1 ·seem to rang~ from $68 to 
$73.00 and on Clear, $95.00 se~ms to be the average. 

Tlrnre is quite a variati'o1i i~ p .. rice~ · on 3f". Your 
·price on 3f' ],actory is as · low as ·any I have seen, 
but 3;}" No. 1 lias been quoted as Jo,v as $63.00 and 
3f' Clear as lcnv as $83.00, so' there you are~ 

I. certainly do wish that b~.sines~ 'U!0~£ld get good 
' eri:ough so that prices could be .made more stable. I t 
gives tne a great deal more plea-S'l.l-re to send an order 
to a mil.l that I ktww they ·c~n 1nake a profit on, than 

. to send at some of those competiti,ve P..rices that I 
, know when they get the order they are boun(l to lose 

· .. 1non.ey on·. · ... · .... -... . ·...... .. · . · · ··.: "· •,. ~· , \ ·: · · · · · 

, I 'YiJl he ver~ glad t~. ke~p.)6l~ p~~te~l · as"to price 
cond1hons in this pa.rticu}p.r .. tQrritory, and . will be 

. glad to havo you keep me po~ted ·. as .to any surplus 
. ' s!ock that you may\ want to move from time to .time . . ii6~~)'vcry truly.'.', (Deftf?' ... Ex .. W~J.7-!, Vol. . I, p. 

. .· . : . 
• • • •••• • • • : •• • ·; , • ,, • ' ••••• , : •• '1• , , •• ,.: 

· On Septombei· ·21, 192i, 'u{oJV<~~t· Michigan ·Flooring 
Co. wrote to the "\Vyman:..Allen Lumber. Co; of Boston, as 
follows : ... , ·, 1.::, .• ·: ... :;: ~ · ~·.'. ·,,, : .. · '·, '· 

" . . : ·:: ·.• ;: : .. 
. .. • .. GENTLEMJ<JN: . 'Ve liav~ your letter of Sep. 23rd 
... :1n which ·you- ask for price· oi.1 .. a .citr 13/1~, x 3l': face 
.·. ,:.Cienr :Maple Flooring £0.r yotfr:yard'st9ck: W.e· l1ave 

.' . .-,:. 0~1lr n)maU-qu~utity; qr. le~(thah ~(carload of this 
size· anu grad~ on'. ha.nd ·today ·and as Bf~-- C~ear ac
cumulates very slowly with us it wonld b'cr ·at 11east 
30 days before we could furnis11 a car. _ ~ . 

·'! ... ; • . !.~ l. ~· 1 .. !Li 1 'j ,; I.,!/ 1tt ·~ i :." . , ..... ~ .. ;~ 

Subject 'to' prior sal~ ~·e· coul<i make prompt .ship-
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ment of one. half. car 3f' Clear and one half ·car 3t 
.No. 1 on' which we qnote you. the- price of $85.50 per 
:M·for·the Clear and $60.GO for the No~ 1 delivered 
Boston rate .. 

1Ve · lw.ve · yoi;r let.tcr of Sep. 23;·d, advising that 
our' recent quotatioii on, 2!" ·No .. 1 'leas out. of line 

. and that your customer bought at a lower price. It 
has beconie evide1lt to US tha.t. 'UJC niust revise our 
values particularly on No; 1 and Factory gi·ades,and 

. accordingly we are ·enclosing: hM·ewith our I.Ast No. 
52,- the basis upon which we trust you will be a.ble 
to send 'US some business. 

·. It has always been Olil:·policy '~h~n cstablisl1ing 
priecs 011 our product from time to time to stand pat 
on these· prices and we possibly are making a n~is
take in doing so under present conditions as there are 
thre:e or f 01ir 'mills in this territory 1dio ei:iden.tly 

·do ·n_ot take costs into a.ccount ·in arriving at seUrn.q 
' values, who have no fixed price and are out to meet 
· conipetiti~?i regardless. ' ... ' · · . .·. · . · 
, · ll~vi~ig faith i1~,y~ur. good sel'l!cs to treat us riqht 
on any leeway that we 1nay give you in, the que~t.w11 
of quoting our 111 apl e INooring to 11ieet C0?!1.petitw11, 

.':tee ttt!·ill UJitil. fur_ther no(ice a:utl~-Or~ze J!Oli to quo~e 
m"r· product at· any reasonable co1·icession. nec.essfl;I!/ 

: I ro'/n P.rice List No~ 52; exceptfog 2}" Cle.ar, t_o 1~ieet 
'cq·lnpetiti,(hi .of any. of t~1~ :TV.isco1~in ·9r Mich1ga11 

· 1nills providi:zg the biesiness cm~ be sec!ered f ~r O'.t1~ lllaple Flooring on an equal basts of price. We wi. 

not care to make any concessi911 on 21" fa~e Olen~ at 
··this time' as \ve find a i·eadv sale for it'at our asking 
"price~ in fact;:we arc sold ahead oid.t to some ~xtent, 

and most o:f tho manufacturers are situate~ m tlw 
same way. 

': ~:·'.A.ll. t[i/·,J;~; ·;rounJ," it i~o·~(.li s(/~ni td Y:~i thitt. our 
.£is_t No. 52~is.fow enough to cornpete;with reliable 

1nia1iuf act.~1r,er~'- .. altJw·1"g~i,, if not, we· a1:e. g~in,q out, 1i 
., 11ieef the,ir conipetition.'' · .. (Def ts"· .Ex. '\·Y:12A, '\i o · :1 3~0)"" .. ' ............. ". ,' 

... , ,P ..... o.-. : ......... :: ,.;r ::;•,; · .. ] ... 1 .. '.·: ·,,·:·yi , .. :,·;":'""' 

·.:1·.,., ;~ ~·: .. ; ··:·:·.*·t ~ ~.· . .,,,._ <· ', .'·.·:r.':,, t .,,. ~:·,!, ... :· 

.Qn J uue 25, 1920, ~fr.' Johii c.' Hill. of SJ. Paul, wrote 
•. :· •, ~·: .;.:~ ~···.:;·:;:· :.:.;:''} : .• :··:! ~ ... ::~< ·.~\.·~·~,~ .·~ ·.:·· ·; :: .... 
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to tl1e defendant \V; · H . .Green~. ·oJ 91.e: \Ve~t :Michigan 
Flooring Co., as follows : ··. · ' · ·.: · · ' ' ' · 

":MY DEAR Mn. On .. RE:-a;: lha.vo. liccn·dilige1itly try
·. ing to get .at something <lc:finlte rcgar<liug. the mar

.... ket.)t is a.. very bard matter to (J~>. . In the first place, 
things are very quiet and they are adopting the policy 
of the Dutchmen iu Milwaukee, buying just as little 

. as they cail an<l therefore t}~ey are not as hungry as 
they ·were ·six niouths ago, and as; some of the ;mills 

.. arc taking care 9f. their ~rders better now, they are 
· not anticipating t.hcil"\"(iants ft.head.'· · · · · · ; · · · ' • 

; 
1 

; • • .. I : • 
0 

, • • : , . t' 
0 

• ~ " • • I • • • • ~ 1 : , , • , 

I ba-vc gathered np· the folloi.\~nig information, how
e-ver, whicJ1 you can look over and govern._ yohr'self 
accordingly~ .. .... ., . , . · · . . 

' ·. · Wish that yoil . ·would kindly treat this con:fiden
': tially, ;because I ·may' want to g9t yon information 
· . la.ter ·on, and I don't want to let them know th.at'! am 

· passing it on. -· · · · ·· ·· ·· ··. · · · · ··: 

Hermansvilh~ clain; ·,\i~e iniii;g f>pen pi:ic~ o~·~i~ rs nt 
.. ~ ~J.85.00 for. Clear; . $175~00 f~r .#1 . . · {'rhis is. t~eir 

idea of market prices.) · ... 
. . . Foster -Latimer . &. Connor .clHim to be getting 
~. $200.00. for . Clear; $190.00. for#l; ·and. $150_.00 for 

Fact.Ory, on· new business. . . . ' . ·.·. ' . , 

I: Steplrnnson Com~any a;1th~~i~;· :ic1~ bl~S~l~~~s on 
basis of prices Foster & O'Connor... . ·· · ·. '.: <: . ·' 

· : ·~· \V.. "Wells have. nothing to ·sell as· they · J1ave 
strike .on and not r Qnning . . , · .. : • · · · . ! ·: · ;· 

· ···Twin City Hardwood -Lumber Company ·r epresen: 
: tatives: for Cooperage: -Company, claim they l.ia.ve 

. · .recentlyJ)onght J.!" Clear at $191.00; 2t" Clea~ f o~ 
.$186.00 and ~ x ir' Clea1~ at $155.00.. . , ... : .·· ·: :1: 

· ci~i~;~g~ ~~~·ket~:F~~:t~r~· ;is' ·~ircred..; as :,low .. , as 
. $131.50 up to $1.60.00, ' we are · frying to get $150.00 

.: ::· to $155.00 iri C/ L; # 1 is ~~85 .. oO ~nd Clear is ~~95.00 
·. ·t-0·$200.00.-····. ; .. •j ., · · · ':· '· i :.:.·: .. : ,-.... ·l ··: : . . · : 

. . . . ~ ' . 
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. ·;I wood Floorilig Company, Which account . we have 
I \Vest of the Miss. River,- .. 

Oak murkct is weak and unsettled .. 

J ··Horner thinks the market is $185.00 for Clear, 
. 'I $180.00 for #1, and $140 for E,act.ory, is as_lOw as 
! it should be quoted: · "' ; - · 

I . With· ldnd '. personal . regards'· I am, . yours . very 
... ! truly." (Def ts'. Ex., \V.-19L, Vol. I, p. 378,.): 

. or A;1gust' 6, 1922, the Strahle Hardwood Co. o'f Oak
?a·nt:f, California, wire<l the West Michigan Flooring Co. 
as rbnows : . ; . 

, ''Quote delivered f. o. b. Sacramento forty thou· 
. ~ I sand feet one by three also one by four number one 
•:!maple flooring tongue and grooved for delivery sixty 

. ,. ~!days cornpetitit;>n unusually keen some firms shading 
lprices rush wire protecting quotation up to and in· 
!eluding Augnst fifteenth." 

· . IJ answer tlio >-w cs(Mi.cihigan Floorhig Co.' \vired as 
follbws: . . ' ' . . . ' 

· i . "Your .wire • sbdh .. · 1ncd le.qiti-~,~~te.' ~01npetition 
other retiable' nianu.f actitrers." (Def ts'. Kx:. W-21 
an(~ "\V-2, Vol.. I, pp. 340-1.) · · · 

In the printed tra11sc.ript it is stated t.hat the foregoing 
telegrams w<n-o dated .August G, and 7, .1923, respectively. 
'l'J1at this is due to a. typographical error, cit.her on the 
part of the stenographer. or the printer _is evidenced by 
the context. ·The witness (Mr: Greene) had already iden
tified hvo ~t.iwr corii~tmJcat.ions .. dated, .• J airnaj:y 5, '1922, 

March 29, 1.922, th~1{ th~ t\vo f.eiograms above quoted. 
1Vh,crc11pon tho wiines~ 1_e~Hfoi~l :t.hat ·.· ;_ . '_, . ; .. :, .~. · 
; -. ; ; ·. d ~the: )or.~goi1~g. iett~;.;' ~r~. typical'. 'i-n.~ta-nces. ~! c?n· 

ditions that existed right along before tho beginning 
f th . 't * * * 9 is sui . . · . . . . . ... 

• •. • • , • ~ • : ' ·' • / •_, •• • • ' ' • • I • : l ; • ' • \ ~ • • • > ; J • ( ' : • ' · 1 
' • • ' 

· · · Mr. Darby: Telegram fr~~ \:h'~ .. St~abl~ Hard-



wood CJompauy da.t.ed Januur y !• l7,: 1922, ·· fo.·.Vvest 
!llichigan F looring Company, r.tn nisi(!e, Mich." (Vol. 
I , p. 341.) . , . , .' · · 

Two telegrams dated Jan uary 17; nn<l 18, 1922, respec
tively, were then read. Then came a long series of com
munications which were exchanged during 1.923,· 1921 and 
1920, (Vol. I, pp. 3~12-383), whereupon J\Ir.-Greene testi-
fied: · · ·· . ., . 

" The foregoing letters . dated in 1920, 1921 and 
1923 are ·typical of our oi pcricnce in the sale of 
flooring:" ,(Vol. I, p. 383.) ·· . · · · ;. . ·: · .' 

; : •: ! . . .. : . :: · . . :. ;''•I · •: . . 

",' 1 '• 

MB.. HODGES OF . THE OVAL WOOD DI~H -OORP·ORATION . . . . 

. On ~fay 27; 1922~ ·· {1;~ ··.r~ncs ri:a~d~~~od C.o., of Boston, 
wrote the dofendant Oval. Wood ·Dish Corporation, of 
Tuppe1; Lake, N. Y., ns ·follows:. ' . 

• • ; • i • • • ' ~ · ·.I~ • 

"Your Jetter of J\fay 23rd with new prfoe and stock 
list came to hand while I.was awny, and I would like 

. to know if these now prices are subject to the special 
arrnngements for discoi1ut wMch yon 'gave n:ie wlien 
you were her e last. I ·want to kuow about this as we 
are quoting vriccs continnously.and wu.nt to be sure 
where ·t.o pla(~e th,c . business. I,t .see11is to tl~e. w_·riter 
th~t yout· P't ice , on. 2J" . .Factory. of·. $39.50 . is pretty 
sk/J. The W estern niills as a n ilP-, are asku'ftg $34.50 
l~ss CMW1?iissioii, '1.<1kile . yo~tr vrice 011,_ f he . .:?Y' f a,ce 

· I• actory is lower than . thm.rs so11ici1.:lta.t .• "- (Dcf ts '. 
, Ex. X-8i , Vol.], p. 309.) : . , . ·, .: . . . . 

. . . . . . . ' ~ ' . 
On o.ct~b~~, 24., 1923,' M~~· ·saxh'. ;ID.: B~rr. ·1~ired :tlie·:·o val 

Wood Dish Corporation;ns .follows: ' ·· · ·' ·· · "· ·· · 

'. ·" Have ·. order immediate ·. shi pmoi1t : hveriry-seven 
thousand. one- by'. u ;ree Clear .hlnplo, \ one'·. hundre<l 

.. doUars delivere<i Spring· Lalrn,: N. J. ' stop; '., Thirty 
th?usand ·same \vidth, ·thfokncss number one" Maple 

·. ship about two weeks New. York City, New York Oen
. tral. delivery eighty-seven.-· . JV rote severaJ... 'nia1iuf a?-
ture1·s and have their reply. Can purchase their 
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·::v-riees; 'offei: '1immcdiatc. acce1)ta.11cc.·. Wire , answer 
! prices' suh;icct -regular commission.' '. (Defts'. Ex. 

X-4}, Vol. I , p. 306.) , · ·• ·i .: 

, )n the sameiday the said defendant \Vrotc the follow
i~\g letter to Barr: 

· · "~Your telegr.am· is received,· n11d · \~1c 11a-\re Vv .. ired 
. you as follows: . 'Your telegram 24th accept both or-
ders.' And now confirm.' · .· 

, . This covers twenty-seven thousand feet of thir-
.. teen sixteenths x 21 Clear l\Iaple flooi· irig at $100, less 

commission, delivered _Spring; (fol. 547). Lake, N. J. 
for immediate shipment. A.Iso 30 M feet of l3/16 x 
2-J No. 1 Maple l!' looring for shipment in two weeks 
at $87.00 less commission; delivered New York City. 
1V,e _a-re satisfied that. the stock cam._ be purchased.for 
these . prices·, "and ' (.fre, . there! o're; rneet·ing . the com· 

. ·petition,; ·However, we· do not believe we want to ac
cept any further orders. on. this ba.si$.'' .. (Defts'. Tu. 
X-~~ Vol:~' p. 306_.) : _ .. , 

jO.i1 J une 27, 1922, GeorgJ IL Storm & Oo.~ 'New York 
Qity, \vrote to the Oval · '\Vood · Disl1 · Ccn·poratiori as fol· 
ldws ~ ' , · · · · · . · '. .. · · ' .. 

' ' . ,' . ' 
·' · · ~ 'GeN.TLE:M:EN: . ·w c ha~e been: d.oing ri. Iot of.scrap· 
· .·' ·ping lately over the big 9rder· <>f Ma1)1e· F lofo·ing for 
. . · · .. ·:/ ohn 'Ldwry. ·He has be.en a good c.usto?nei; of ours 
':·· ·', for yearB, and ive ~oulcl'1iot l_et the order pass. Hd 
, ,': ~as offered us the ~1ob at the 9ther man's fi~u~e, an 

·· · · we· have today agreed to accept it, althou.qh it is alto· 
gether· too low considering the olass ·of work that 
he expects. H e had a combination figure _from so~c 

. ; 'wliolesa1er and' some Jumping fioo!!Jayer here hi.town, 
which was what caused. all the trouble.' i !~ < ' : 

·'J.Ve· rnceived : your · telegram that ,ymi · 'co~il~ not 
! -- : i cut= the -. price

1 
'and-. suppose· yoit are right .. u1,- your 

:_ :-. : .sta·nd, although it· did seem that co·tisidering ·the spe· 
':.:, .·dial ' conditions s11,.rrou1idin.g . th-is order,' a-nd t_h_e fMI 
, ... _, :that' you '. have been so atz.a;ioiis .to ·11iove· your. Ctea.r 

- . ;; -. stock; you should have been able. ·to hetp"ui a l1.ttle. 
•(: .... \t . .. ·,; .. ~·.:· .. ,:..... ·.·.' .' ....... " l ,; .~\\ .. ~. , .. ,, .. ~ ~ ..• ;~ ·.·{ ; · ·. ~ .. 
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. ~ ~ · : =\Ve .. have submitted samples ·of.- your ·flooring and 
we want to supply your stock, so that you may ex
pect to receive au order from . us very sh.oi:tly. It 

. \ .wi1l bc' for abcmt: 1.50,0001 for shipment bchveen now 
':· . aiid September 1st. 'Ve believe this ·oug~t to make 

.· you feel good.". (Dcfts'. Ex. X-16, Vol. I, p. 314.) 
. . f : . •. . , ~ . . . . . : ' . : : . • . . . . . 

: On Jwie 29, 1p22, ·the .said dcfcndant.."wir"ed Sto.rm & 
Compa~y a~ follows: . . . . . . . . . . . , 

;,Adva~ce pric~s ·o~i two and · qn~rt~~ ·ci~~r, num
ber one and factory Maple flooring five dollars per 
M-:-Wilt accept Lowry ·order , if se1it prnmvtly." 

.. (Defts'. Ex. X-15, Vol. I, p. 314.) .. , . : .. . .. ., .' . :: . ". '• : ' . ' 

.' (],or 'other telegram~ aud letters see·, VoL I, pp: . 303~ 
317.) . 

. . ·; . . . 
. · .. MR . . S11EPECX, OF I ... S'I'.E.PB:ENSON -C0.1 TRUSTEES . . :-··: 

·.01i 1farch 17, 1923, the Sclnieider~Descham.ps. ·Lumber 
C?.; ot .~iih,:aukee ,vr'otf to uie .d(~fendant,. t .Stephenson 
Y.0:~ Tr.usfo~s, the foil<)wing I.etter: .. ,. . : ·;. · · . . ; . ; ; 

": ' ''\Ve have youi·s of the .16th i!iclosirig. ma pl~ floor
. ". ing_st.ock sheet an<l nofo ,vhat yoti sa.y about orders 
: : . for· 13/16 x 21· clenr. ; \Ve· do not ·seein to he able to 
: get posted on the flooring situation .at present. • TVe 

lost several order,~ at Madison recently i;'n account of 
a di!J erence · of 5.oo per . thousan.<l . in "tlie .. price on 

. ' tle!_ir, and the dealers here advise" 'US that they. have 
pnce.~fr9·m. a riitmb(ir of rnills quoting 109.00 on: clear 

.. a?id froi;n, ivhat we can leant this· 1}rice is" bei1'ig 'quoted 
. . by southern lllichigdH ;nills; '.: 1Vc ·wish ' you ~"'rould 

give us what inf orniatiori yotl ·have· "On the · market 
and this may be of some h~lp to .us.~~ (Defts'. ;Ex. 

"· V~15; Vot·I, .. p . 278.) "'>-, ; .. ·" ··:'- · .... : -.: '. . . 

On Ua~~i: 20, 19~,': ~~c ·;~aid ~~~~~u·y ' ,~~ot~ ; t~ie ,s~i~ 
defendant as follows: : ,: . : .: . ,.-; · ,: : . 1 :··: : .:·:: . : . ;' · -; '<. ; 

~ • • • • • : • •• : : ; • •• \ • • J • • -. • , : • ; 

' '\Ve are: retur.1iing he.l·e\vith 'your sales rep'i:nf of 
'' • } j .: 'j • • \ ~; ' ' : ~ ~ •,; . : ' • ~ ; ' ~ ~ • ~ ' : ,; ' • : '~' ; i : ' ' i ' ' : : i •I ; ; f ' 
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mapie.·flooriug; and· 'o~ course: it: is. ve1y i ntere'st.ing to 
·US.: . i .. : . :! ~- ~ ~ . I i . . . ~. ~ : . • • . . . 

. : w d can: 1ibw se6.ivhc.we.;.4ome "of "tl~e bii:si1iess we did 
1ioi, get has been'place(t, 'and 'vliile the' price on fioor
iiig has not hurt orir busines.$ very much in the coun· 
try towns, i,:i.re do notice the "difforence in :Milwaukee 
and Madison and towns of that size that seem to be 
'vorked ·harder· by the southern Michigan mills. 

"\Ve hope you will find timo to·.·.stop ~>ff her~· on the 
22nd." · (Defts'. Ex. V-17, Vol: 'I,"p: ·219.) 

· . i . . > : • ~ : , ' I ~ ' 

1rhat the "Sales· . r~p'ort·~' alJove. mentioned was tho 
TV},ekly Sales Beport" 'is'~1iei by the ' defendant Associ
atilon .. , see. I?cfts ' . .. Ex .•. Y-36,' . Vol. . I,. p. 285, and Defts'. 
E~. V-16, Vol. I~ p. 278." .. 

hn January 26, 1923, Mr. J. 0 . 1Iac1."ie, traveling sales
m~n f of said defendant; \vrot.e• his employer s as follows : 

... J , , , ~'These , Dower ·order s look pretty-, good with the 
· l. c,icoptio1i of th~ one item .of. 4,00()' of .H'' No. 1 on 
~: · i .. order· #21. 1fr. Dower ·shc.nved me a ·qirntation from 

! Hermansville of $81.25 f. • o". ' b: · '\Vadena, on a lot of 
, , .. about 60,0QO' of this, also a price of $42.00 ·on about 
" .• ,.100,000'. of 7 irieh ,to 22 inch ~ 2f' clear maple, also .a 

:.: .. letter datcq ,Jan .. 22nd, : in ..;vhich : they said ti:e1r 
. , · i r prices.'<>( Sept. ,15t11 would iiot bo changed . . !1i view 
. , , ·,. of thi,s. mid. the fact that tliey gave me all their fioor· 
.· . .ing orders, even the .car for 1-Vaden.a ivliere they have 
. · ._ .,,.'always. 'ltsedIXL, I thoi"iJht it all ,right to meet the 
.' . . ';'iler1nari~viUc price. :Ur~ Dower ._ showed me the 
. · .',, He~i!iansvillc letters i:r;i. confidence .so if you have o~; 
: . ; ... , cas1on to say anything, please do not ref er to them . 
..,:; ,. Jl)eft_~ '., :]Jx.,. .:v.;~2!), . Vol., I, p .. 2~2.) >;:.. . . : . • . ; : 
}< ~ 1 

. -' ~. i { ~ ) • t :.· I ~ 1 ' j · ' : · ·. · j ' : ) ~ 1 • ' ,- • ! ; ' • H i '/ • f i'; .; : .. ~ : . • > 
· "IformmisviHe" is, (Jf . co11i·s0>, _ t.h~ .<\0foudanLWiscon· 
sin Lantl & Lum her Co., pf Jfo1nrn11sville, :Mich . . , 

:j 
hiJ I·:·; ; :,; .:·"·:• ·.!.1 =-1·:: f : . :::··' !: .. '.i !i. ·I··.: .:·:.:!. 

On Sept. 22, i 92i , the Sclmeider-Deschamps =Lumber 
Co., wrote the said defendant as follows: ·;:" 
: ; \ ~ v• · ! t "'· • ' ' :-· . ~ : ! : · : • 1 ; i . ; ·' '.~ ! '.' I ; , '.. ' ' : I I • J ." : ' : ? ; • •: ! • 

· · · · ' ' GENTIJEMEN: Incloscd find our order for a car 
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of flooring for Northsiue Lbr. unu Fuel· Co., and in 
co11ncetion wi.t.h this wiH say lhat in tho past , week 

·we have callc<l on every' retail yard in the City an<l 
we get the same story at every yard, that 'is, Beck is' 
selling the yards at 90.00 delivered on the job and 
we find that Holt and the Cooperage. Co. are quoting 
$89.00 ori the clear and we were told that they are 
shading our price on the number one. ·we oamiot 

. sell Hilty Lbr. Co. at 89.00 and we 'feel that they 
·are buying it for less, so it is up to us :to take .the 
business at co1-rtp(~titive prices or lea.ve it . and if you 
feel that you do not care for a·ny of this bU;~foess we 
ofcoursewillpassitup.· : ' ': · ;· .. · · · ··· ·:. · ,, 

• . . . . • . t: 

. :we have tried to get started ·at Sheboygan t'his 
year as there has been considerable bu.siness there, 
and while we have quoted on nearly every inquiry 
we were. never. low enough. tQ =get . the order. Last. 
w~ek Deschamps was at Shepoygan a;nd .. quoted 
Hildebrand 90.00 to try them out but was advised 
that the Cooperage Co. niade· t1iem ·a ·price ·of 89.00 
through NewfeJdt of Green Bay. We are advisiug 
you of these facts so you will understand . what . we 
aro up against." (Def ts'. JTix. ·V-9; VoL I, p; 275.) · · 

''Beck" is August ·c. '.Beek Co., 1Iilwat1kcic. ;(Deft:s'. 
Ex. QQ, Vol. IV~ rot p. 5507.) • "Holt" .is t.fre·tlefendai1t 
Holt Hahlwoo<l Co. 'l'hc "Cooperage C(>." is 01~ de
f~ndnnt North wesh~rn Cooperage &: Lnmhcr Co. '.,; · · 

J1'or other com~u;;i~~ti~~1~,, ~co 'v o,l .. !·~: ~P: -26s--2s5 . 
. ~n t:his connection it sJ10nii he rcmcmbe~~e~1 that: the 

Gov<'rn.ment stipnJa tcc1 '' t11~ t . th(; ; j. ~~<l.ivi:d ~;,~ 1 ·def endauts 
and the officers iHid ngd1t.s of tlie corporah) .d~~ fou?HHt:; 
who have not tcsliffod. in: this s11it~ ,~·011Id, if i)io .. i.'.ed 01·1 th~ 
stand, test.ifv t.o suhstantiallv the snmc effect' and to sim
ilar facts_'~nd circ11msta1i~es -~'s' did th~ wHn·ess'.es. De Witt, 
Ral.sio!1, -_ Greci1c, 1IcL~ rg,' .. pc'~,,;cy ,··. s.~ ~i1~~r~, . )dosuer, 
Colby, Shepcd</ Kerry- aud ifo<lgcs·, ai1<l . thq.t· thcj/ 'tiJo-uld 
11rod11ce data and r:or·resvondeHcf? .~~iiin.iltt1· · 1.n,:: character 
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to' !that proditeed by, and offered in evidence in connec
tioti 'With• the' testimony of, the witnesses above ·men-
fiohecl."·' .(Vol. I, 'pp. :409, 225.) · · · 

. , . . . 

. · .. ···.· . . 

. TESTIMONY OF T~E DEFENDANTS .. 

-, .4\11 the.'gentle:~ien mentioned in tlrn·fo~egoing stipula
tio~1 as having testified gave evidenc<~ of the most posi
tivb ~ind convinCing charact<~r as to the existence of com
petition iri ·the' sale· of Il1aple, beech_ and birch flooring. 
Hqwever, inasmuch. as the evidence given by tlie ivit
ne$ses for .'ifl1e Goi.J~rnment' and the. liL1riber .dealers 
th1toughout the co-untry, 'to say nothing of the correspond
e;1¢e above mentioned, is· undis1n1:ted, we need not take 
thJ time to· set forth or discuss this'cumnlative and 
supererogatory. evi<lence of. the said defendants. . ~ . . . 

:, .'' 

TH~ FIELD REP~ESENT~TIVE'S REPORTS ANn _TESTIMONY. 

: lrr. :De \Vitt aptly described ::\Ir. Hohertson as the 
missio1l-ary for the defendant Asso~iation and its pred(;-
cessors. . , _ 

"Q. A.nd I wish. you , would state. brfofly to the 
court as to the field representative's work, the work 
that is done by Mr. Robertson, the of:ficinl field rep· 
resentative of the Association. 

; ' ·'A~ • \Velf ho is wlrn t we call our 'missionary,' that 
· fs what I call hirn anyway; he vis-its the architects aft 

over the country anrl consults with the,m as re,qardS 
the build·ing condi t-ions in, their territories a1~cl the 

· • pro,~vective-· · · · · . · · ... · . · ' · · · · . . .... , , .. 

: ::· ,·The Court;, I am,ye1:y gl~d you used 'that.word, 
· .. · because it was runi1ing through my miri<l all ycst~r

·- day afternoon, when I "\Vas listening to the witnesses, 
that the principal business of this Association was 

.. ·., to .be. a. home missionary. . . , .... 
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' A.. He consults with architects ancl' t ries to in· 
. <lu~e them to use our product in buildings wher~ it 

is possible, tries to &how them the benefit of using 
that material in the place of other. · · 

Q. And on. the different gt·ades, does he tell the1n 
where one-grade is satisfactory· an.d · the other one.: 
is not? . ... ,, . 

A. Just as we were doing, just the same as in the 
· Tolona high school job, 'Where I tried, to nialce thetn 

· imderstand that F actor;IJ flooring ·was . not suitable 
for that building, that is one of }\Jr. Robertson 's 
jobs, and he keeps 'LIS 'UJ<?.ll inf ornietl of the }milclin.iJ 

· · ' prospects over the country. H e really ·is· '1J. .. : mis~ 
sionary, that is what · he is, trying .to fo.tror/.uce the. 

, right fi.-ooring into the prope1· buildings. 
. . Q. A~i to . aa~ise . the 1ne1;;ber; of ·a,,'e. b·uilding 

conditions a,iul opera.tions in different :parts of the 
. : countryf . ~ 

· A. Yes, sir ·r .. 

. Q. A1id he occasionally sends .in the name- of· some 
lumber dealer 'vhom you get in touch with if you 

. h~pp~n to have your [nqY] flooring carried in that 
· · district, etc: · .. . ", · , ' ' : " : ' · 

· · A. Very .often:" .. (V~L : I, pp. 2·54.5,)' · : =: 

Afr. Robertson made written reports from time to time, 
These reports describe competi tive conditions in differ
ent parts of the country. .They show what local manu.., 
facturers of maple, beech arnl'birch flooring' were .doir1g 
to get business. ':l1hev· tell what . efforts the nonmember 
manufacturers Of .Mi;higan and ."Wisconsin were .making 
~long the ,same . lines.· .. They telate what · the oak' floor-" 
ing manufacturers, and the makers of c.omposition 
floorings were doing, etc., etc. A reading of these re~orts 
(D.efts '. Robe'rtsori Exhibits 20 ~o 30,'incfosive;"Yol. IV, 
~p . . 872.~891) .· 'vill show: 'n~t ~01ily .. the'. e~is t'ence. : bf .. tile 
inten~.est competition,' bnt ~]so tl;e uttei~ im"poss'ibiiity 
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o(. maintaining uniformity of prices by the members 
o~ the defendant Association. See also Mr. Robertson's 
t~stimony in Vol. I, pp. 520-527. 

T¥E GOVERNMENT'S ABANDONMENT OF ITS CONTENTION 
!THAT THERE EVER HAD BEEN UNIFORMITY OF J.>ll.ICES. 
! . 

. I Practically at the close of the hearing wh~n the Gov· 
e*nment introduced some data alleged to have been com· 
p~led · from ·the weekly sales reports· of the defendant 
Alssociation an<l _its prt~decessors for. the. years 1920 to 
Jime 30, 1923, inclusive, Mr. Fowler said: . 

"We are not insisting on uniformity." (Vol. II, 
p. 8~7.) . ,.·1. 

I Upon what, under the petition herein, can the Gov
efnment insist 1 Uni/ orniity of f. o. b. niill prices anJ. 
n4t delivered pric~s is}he very crux of tJie Government's 
p~tif:ion. · 

i And inasmuch ~s th~ evi(1~nec 'is 1Hidi.s1~1;.te:tl that the 
prices for maple, -beech and bireh flooring were f{l;ir and 
rea.sona})le; inaf(mnch · ns tlw alleged trniformity 11ei:er 

exisfo<l; aml thekr,.ystone of tlie arch of the vetitionhas 
been w·ithd,raimi by· the' Governrnent; inasmuch as it is 
undisputed-· indeed, proved: by the Govermnent's own 
witness that·. competitioii in the· sale of said flooring ex· 
isted an.-d had always , existed-how, wo ask, can. it be 
contended with· even ·a ·se11iblancc. of logic• or good faith 
that the activities of the defm1dants 11ave resulted in an 
unreasonable restraint of interstate .trade? · 

· At a~y ~·~t~~.- the. ,'p~~of. wholly fails :~o supp_ort the 
allegati'on_s, of. 'th·o .. petition that the 'defondants. "Jiare 
al1vay«i rn,~intain~d · · '*,. * ·. !!>' · · .mui t he1} ·still 1na;i·litai1i a 

. . . .· .. ·. ·. ';· .. •: ::•. ! .. · .: 4 • •• ;, •• I . 
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j1ractical m1if ormity bef·ween t he·mselves of 'Jl(;i f. (), 1' . 
selli11-g prides" and " of net delivered prices." 

Iu the opinion filed herein the learrw<l District Court 
m~kes :the.· ~st~m1di1~g· 'i:tssertion. that .'' tJi.e 'ac.tu~l · t:e~;illts 
fio,~ing from. such plans, agi·e6nient rinci ~xccutioii and 
perf o~ai1ce. thereof) are .. of : se~(nulary . iniporta1'i~e." 
(Vot'I,p. 59.) . , . 

.Apparently a vriori reasoning is more to be trusted 
than tiie ·results obtained by i:\Ctual experiment . if such 
re.snlt~ 'contradict theories arrived p,t by the ·deductive 
method from un~i:iticized . assumptions or allegations' of 
fact unsuppoi:t~d . by pr'oof;. ~o much the 'worse .for . the 
results l ; · • · 

Nature herself is the great Experimenter; she rec
ognizes no other test than trial and error. The methods 
employed by the learned District Court in arriving at a 
decision herein wer e discarded hundreds of years ago in 
<'\1ery existing sc.ie1lCe upon the snggest ion of Bacon of 
Verulam. And the brilliant advancement of all the sci
ences, the rehabilitation of philMophy, and progress in 
all the arts has, broadly spenkiug, been due to the patient 
observation of experiments and acc()ptnnce of the results. 
Nutwithstan<liug the dictum of the learno<l District Court, 
we still believe with the Son of :ilfan that a tree is hest 
judged by its fruit. 

'fhe learned Court also makes the remarkable asser
tion that 

"No method has been discovered and probably 
none can be discovered by which to measure either 
accurately or even app1~oximately tho e:ffeot of the 
ng!·eements and doings of these defendants upon 
prices, production and competition in the mnple, 
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beech and birch flooring industry, for the reason that 
there are. no satisfactory standards of comparison." 
(p. 59.) . . . 

rJ'hen,.' the Government has failed to·, p'ro\'e that the 
coikbilrntion h~s resulted ' in a <lir~ct r~~tra'int of inter-
' : . .. 
sbite tra<le or commerce; the petition' should ha·ve been· 
diJmissed ... (United State; v. ll. S. Stee.l .Corporation, 
25i u. s. 417.) . 

i: " , . 

:$esi<les the undisputed evidence ·of buyers, there was 
thd evidence of statisticians ai1<l '. economists that tlie 
~dtl10ds usetl bv them did satisf actorilv' disclose the 

i '• : , ' ~ , , : , .; t , ' ~ , ,/ , ; • ' • _, : I • • 

effpct of the agre~ments ·and . do~ngs .of th.e defendants. 
( P~1ges 207 ~230 i1i,f ra.) . . ,. " · " ·:. . . · t _' .• : •.. 
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·v. 
The proof showed that the advertising campaign conducted .by the 

defendant Association and its predecessors was neces-~ary in order 
. to meet ~i~lar campaigns that were being: carried on by other 

associations and manufacturers of competing. :tfoonngs, botll 

.: woo.~ and composition .. This coul~ not be done_ ._by' tlie ·. ~efend· 
.ants individually .. · .: . , .· 

: . . . .. . . . . '\ • • • , , t 

The advertising was. intended tQ promote the sale_. of maple, beech 
" and birch ftooring manufactured by Association .members. ; Such 

ftoori~g was standardized, of u~if orni quality; guaranteed by the 
. Association, ·and protected by an effi.~ie~t .inspec~~on·_ser~ice; The 
·.·. adve~t~ing. ~e.11t~ed __ q~ality. ~d · s~rvi~e; :': :It : g~v·e useful inf or· 
.. mati~n. " It said._ not. a word concerning: pr~ces . ... · ..... l .. 

. . ·.·(_'. : ·' : 

The Gove_m.ment adduced no proof that the advertising in question 
, .~as ~ialione~t _·o~ misleading. · . ·. ; . ,. ; . . 

:the expense o{field. l'f!pre~o~t.ati~~-. :w·~~'.~ i'~n~i" 'uie in
spection service is paid out of tho" ad\;ertising fund. The 
rest, of the fund is <levoted :to the pi·fr1liiig · i1i1d distrilm· 
tiou, of p~~phletS,, f 9Jders~: . etc.,· ·~n«L to-_ , ~ag~izine 
advertising. All this work wns described by the .Asso
ciation's secretary, :Mr. George vV. Keehn, as follows: 

. "The nssociatior1 hrik ' an offidnl inspector'ind also 
···.· a.field representative who Jrns been employed by the 
· · ~1fferent associations for a great many·years .- , 1'his 

7'1?-Spector makes f'requent trips · to the fi·ooring·m-ills 
to s.e~ that the jfooring is kept 1.tp to th? stam/,ards to 

. :. satisfy_ the associatio1i,, · zt. any . pi_tt;chf:LSer c_o·mplai·ns 
. .. · .that the q-i~ality of the fioorfo.g is not .1tp. to . ~ta-ndai·d 
·. grad~ we send this inspector or· some. other ~nspecto1· 
:··.·, to ret.rispect . the.; fioori·ni ·and if tlier·e i$: ·ri.'variatio·n. 
; .. .-. of __ .1nore than '"5,% ... of it below the stan.c!:at·d· ,qrade, 

then a'~-- adjustment . is· 1~iade · with 'the · ·purchaser. 
That applies td any 'ship'm-mi.t in 'the . thi.itetZ ·States 
froni any member of the associa.f.ion. 
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Jn Ol'd~r ~-O provide for the general expe11sci:; of 
t.he nssociahou we mnke ,an assessment of 2[> cents 
per thommnd on the shipnrnnts of c>nch quarter. We 
stcu-tcd ont originally with an iHlvertising fund of 
10 c.~mts per thousand on shipments during each 
quarter and that assessment was afterwards raised 
to 25 cents •per ·thousand • foet of floorillg shipped, 
that is, 25. cents per thonsand feHt shipped by each 
in<lividual meniber of, the association. 1'here is some 
eff·ort now· befrig · 1nade to ·hicrease. tiie . advertising 
assessnient lo 40 cents ve1· thousand, bu.t it has· not 
yet been agreed on. 'l'his increase was suggested on 
account of the conipetitiMi of oak fioorin,q and other 

· flooring ma.terials. :It seems · necessary to expe·11J 
. more money fo, . adve_rtisin,g ·in order to hold our 
places in the 1narket. \Ve raise f1111ds from the mem
bers in proportion to thei r volume ·of business. The 

·advertising fund,, of co1lrse; 'is spent for ad·vertising 
maple flooring and also covers ·the field 1·epresenta· 
tive work. 

},~r e·x~mpl~ \~e recent!)< s~nt. ' Mr .. Rol)~rts·~'n ,to 
California to investigate the competition or Phihp· 
piue mahogany. rrhis flooring is known as B_egac 
:md Orion. \Ye ha vc been inf orined that these floor
ings \Vere: coming in: from the :Piiilippines and we~e 
supplanting ma plc a n<l hecch for . sd1ool houses and 
other bl.u;iness in California'. · ·· ~fr'. .Robertson does 
considerahle:field ·\vork 'during · i.hc y<~m-. " (Vol. I, 
)1.150.)' ,.,;; .. ~- _;; '/ ) !'.·. ,- .. :; , ::.: .'.' 

. ' . i ' l ·. ~ ~· j - . / l .• . : ': ~ . .> ' j •• ' ' .. ' · . . 
. J\.Ir. F,rank M. Hodges testified as fol~ows :. , .. 

''· ... ··;.' '~~"q.,, IIo~:, abou't· ~the ·.·fi~ld : 1.'e~rcse1~tati\·c .work, 
· · how a.bout tho field representative work hy Mr. Hoh

.··· ertson, I wish yon staff, ns tQ· 1hal." · · · · · 

. ·A·.:, \Vh); I. thiuk uiaf is· ~-c·ry Ya.hrnhl~. l'r,e goes 
. . to these various murkets uial <ret.s in touch :w1Ui ~he 

;' ' architects 'tlierc an<l finus out ~·hat kiuds of flooring 
---~' are ,being . ~sed in ~ tha t ;:Particular 1?.a.rket, _ he .· gcts 

a lis.t .. of .. the pubhc . bruldings· that are ... bemg . con
structed; ; f?Chools, . V[lrion.s things .of. that. kind, and 
that informat.ioi1 is"Aff Rent .out to Hi(} mcmh~~~· 

.#. ·: . ~ . . ' . . . • . : . . . • ~ . : \ '. . . . . ~ .. . .. ·. .· : • .. · •. • 

,. - ~ · ::· .. ··.·t·~ ~-. ' \,\\ ·,, \, ' \ · ;~\ : \< '-'\\ ·~. ~:..·· •. :...= • • i ... 
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Q. 1Iow about the adi:ertising cloi1e bv· f.11e Asso
.ciation, is that a benefit? , : . . . : ., .. , · •. 

A. · · '.l'hat is t'e1JJ t'alttabl (. ~ ( i ll i.11 l.-. · · "· · ·. · ': · 

Q ·T;rn,y ,,; . . , ' . : ' : ' " . ' , ·.· ' " . ".. . ' . , . ; . " , . 
. , r f< 2 .... , J ' , • · · · . · . 

A. lVell because every ~ssociaNb;i 'is ·advertising, 
the oa.k ftoorin,q ·association .. arc; . spending .. a vast 
a:moutltt of ·1noney in. the . eastern ter..rit9ry to adver-
tise oak flooring. . . . . , . · · .. · . . 

Q. . How a,bont t!1 e .Dinole:1.un people? · 
A; The l·inolcum veople are ·very actin~, they do 

more advertisin,q than. anyone else I know of down 
· there. . · · 

· , 

Q. A.nd various ;,~ynthetic fioori1;,gs and othe11 

woods? 
A: ; y . : -'.: . . , . . . ~ ! . . . , • . .. •. 

. es, sir. . . . . .. . . . 
t . . • . . . . . . ~ ' . : . . . \ . • . • . 

Q. Co'tild the, :t~anu.f~ct,~~~r. · ,,~;~et tlie · 1;~·opag.a·nda 
and advertising '. (!arried o'n 'by .th1e 4.ssociation.s of 
competin,q woods' and other ·sorts?. ..... ". . .. " 

. • • • l •• • • • • • ~ • ·. 

A; No, we coulcl n~t. ' .. " , 
•· · Q. · Do.· 11on consider f.i1at· tl1e · 011a.ra1;,fy cjf your 
qua.fity bv,·aw Assoeia.t1'.01i if a 'valila:ble '<i.:,,sct to your 

. comvany in tlrn sale of your fl.·oonng? 

. ' A. lVc.think eno;l,,qlt'.o{ -it ~~h 1~J~ 
0

Si;J;ifv fo all of 
.o!tr .allvertisin,q that we are, 111.cmbcrs of the .As.so-
ciation.""<:: -. ... • " ..... ,,.,":: .. : · :" . ..... 

Q. 1'he Association has vaid a ,qreat (te~l of at~ 
fontion, in advertising, to the quality of its product? . .A .. :' . : ·: : .. ·. . . . . ) . : . . '' ~ .... I ~ ... : ~ :'. . :" t. , : . . . .. 

. Yes, s1r. 

Q. And a.d;:~rfi~:es ' the. f ~~:t {;,.~·t: .it i.~ /;;ua.ranteed 
· antl · there'· i.s · teinspectioit set··v·ice. : S tate. = 1.ohethe?· 
.. or ~10t · Bume <leafo1·.~ will vay mo·re . and so1n.e arc ht~ 

. . tects -pref er; ~o . spcl'ify .the . p1·od ucf. 11~am1f actu red by 
the members of the .Maple Floorvn.g 'JJJ a·1!ufacturus 
Association because "of f.hese · tlii-ngs·f · .! " .... " ... " · · 

A.. I think so." (Vol. I, pp. 294-295.) 
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.jl\Ir. J . L. Colby testified: · . 

"Q. How nhou t the h.enefl.fs th~ t von ha~·e re
ceived or the value yon place upon the. benefits that 
s_ou . llnve received from a membership i.n the Asso· 
ernt10n, from the advertfaing in pushi1w maple 

J)e_cch and _birch aga.inst the oak pcoplc.f .::., ' 

' A::· "JVe.'tl!.ink thq.t the a'(!:!~~rti,i;ing zjro_qram of 
the -:Assoc-iation du·ring the va,~t t ivo 01· "three· ·years 
has been. the most important p'art ··of i t. ·.' 'l.'h e Asso· 
c-iation really ha.d to put . on this program, of, a<lver
t-i.sing 'in, o·rder to c01n1)ete with. the vast ainount of 

· ad?:ertisin,q that was bcin9 done by the. oak fl.-ooring 
veople., aml there is 1l0' quest.ion but· that fro·l?t tliai 
standpoint, the A ssociation has been of a ,t;rcdt ben-
.e/U to us." . (Vol. I , p . . 221.) ... ! 

j~lr. F. C. Klosner, of the Grand Rapids Trust Co., 
R~ceiver for "William Horner, testific~i'that . 

• 

1 

•• • ''persona~iy : I thiiik. ti1at· the. :Ass·;·ci~ti01;,, e;pecially 
in their advertising,."is. ~very st-ronp, for the average 
concen1,. couldn-'t make the exvend1t11rn that _we as a 
class cmi • * * for · the ·vast serernl · mo1iths 

.. . [we} .ha·ve . been p ulling . on exteusive campaign, 
.. ... which ioe coilldn't .do individLial_ly.'.' (Vol. r,· p._334.) 

Sec also ~fr. r)~,Vit.t 's t~sti
1

mo1;y on puge ~25 -~f,Vol. I. 
• • • • • • •• • • ~ • • • : • • • • • : I • : 

. The ~·cport of . tl1c ~\d~-e~~ti~in~ Com~i tt~e ~f .th.c Asso
ciation in existence during 1915 is set forth (iu part) in 

the margin.~2 

. , •. · ·" ·. · -'· . · · ·: '- . : · .. '. .. . •, 

~ .. ·. ' . . \ .. ~ - \ ~ . \ .:. ' .. : . · .. . · . ·. · . \' .. ; ' 1\ 

(K/H ( fol. 105) . .Adn~rtising Connnltt~~ n e1wrt.- Mr. Jyhedoll, Cbltir· 
. . \ ,' 

man, '·crhally t'£'IJ<)rtcll iu snl>stante as follows~ · · · · 
. • . ·. : . '. ~ \ ' . t : : 

· , Sine~ t he last As_i:;v~;ntion U~et.ing . the Co1~·mi~~t~ .. ) iad '. ord<'red 

1;rintcd 60 · l\l copies ·of Ornding . Rules, nu.u 80 .:II eo11ics of · '_:Uaplr, 

Hee~h · iu1<l Birc.ll ·Floors-The Pr<ipe~ Nan· fo' tJ~c ~nd -. 'no\v ._io TAY 

~~e- J:~io~ri~~.: ~~hich · h~d ·i;~c~ distru;~t~~i · .11s f.~n~,~s': '.' ·.· .. :· ·, _, 
. . . . . ·. , l ' ! ·' . ,• . . 
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For the report made at the meeting held ou November 
15; 1922, see Vol. III, pp. 193-195. · ~~he advertising in 

·-----·---......................... -... --------- ---···--""""·----.. ....... 

S<•nt to Grading rules 
Arcbileds ........ : .••..•• ; .... ; • • 7,000 · 

Building Cout.radors .••..••.. : .• ~ . . 15,000 · 

School boards in towns of 1,000 po1m· 
latlon and up... . . . . • . . • . . . . • . . . • 6,000 

Cotton mills ......••. ·.~. . . • • . . • • • • l.,000 

~en·ed for future u:;e ••.•.••• 

2(),000 

. . Hi,000 

151?00. 

. G0,000 

Maple, hi:-e(·h, nnd · 

birch floors 
7,000 

.15,0_00 .. 

G,000 
. 1,000 

:m,ooo·. 
. 40,000 . 

ll,000 

·: 80,000 • 

fO llqui~late UJl 3dYertislug eiqMm'~ llP fo Jnly l,,:t, 1iot i11cl11ding the 

uew edition; of 'im M Grading Rules nnd tho 80 M: of the i~cw pamphM 

?l~ple, Bceth .. and Birch Fl~ors.' 

l.<'our Adv,ert.i:sing . Bookl~~ts . nr~ in course .of 11repa ration IJY, Mr. 

Christine: 

· (1) For tbe llome Bnil<l.cr. 

(2) For the Contractor-ahunt finisliiug floors, etc .. 

(3) For the Iletail I.umber Dealer. 

(4) For School Hoards. 

Tile Committee cxpe<:ts to eomplde the revision of the ruauus<.:ripts 

and have them ready for pnhlicntion within a few weeks. 

:.\Ir. Whedon also $lat(!d that at tho mc<!tlng of the A<l,·ertislng Com

mittt>e hel<l the dny pre,·iou~, ways and means of securing to our mem

liership the 1.Jencfit~ of Association A(l\"e1·tising were ('Oushl<lred, and 

the Committee rccomnH~u<ls that the nwmb(•rs bnve printed In th~~ir. 
ndve f r .isements in the trade journals ''.Memhers of l\luplc 1''looring 

Munufaeturers' Asso<:iat.ion,' so thut purebaiwrs of Uooring will IJe in 

a POSltion to know they ure getting the flooring we nrc n<lvertlr,iing. On 

lllof.ion, the recommendation was adopt.ed by unanirnotts vote." (Vol. 

III, PP. 12-1-12.5.) 
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mpga~ines is · directed by exper ts-. . (Ih~pl?ri last -men
ii~ned. ), The neces8ity for exteusiYc magazine adveris
ing is also r::l1owu in the said report. 

! 

j.Altlwugh clcuigrnfivo epit11et~ were fredy ~1sed in the 
pqtiti.on, · tl1e Government did not. cnm a ttempt to · sup

pqrt them by evidence. 
: : ~ . 

!surely, - it is fantastic' to claim that · the a4verUsing 
ad,tivities of the defendant Association nnd its prede
ce~sors have even te:,ided to r estrain interstate trade 

l . 

a~d commerce. Surely, there existed many activities on 
th~ part of numeror1s individuals and groups· which had 
a lmor e pernicious effect upon the p ublic welfare tlian 
thb di~sem·i;iatio~~ -~£ ·in f ormatio~l ·a·~. to l~~w to 'lay ".maple, 

b4ech ·and birch , fi·ooring; or the. beat~n.g .... ?f ~-11eto~i~al 
tom toms iu order to attr act the public's attention to I . .. . ..... 
thnir manifold virtues. Under the ci rcumstances, the 
as~'3~Ult. ~;1)-~Hl such aCtivilies '' by th.e Dcpartmentof 
Jtistfoe, nuder the leadership of Mr. Daugherty, is not 
m~like tlint 11evm·-fo-hc-forgotie11 .. ns1:1ilnl t lii>on th<\ wind· 
mills by that Ynlimit knight, Don (lnixote. · , · 
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.·: . 

·VJ1 ··· · · 
. . . . ·: : . .. . : : . ' . ' : . . ~ 

The Government offered no 11,l'~of ~~atsoever in Sltpport ;of ,the: 
·charge: ·" : ~ · : : 

., . . , _,. · ! ... " . '.':" "-: f • .. -

",The. use of the uniform. trade-mark and, the character of 
. tli.e advertising put out by the "defendant' associaticin intensify 

the tendency. t-0 establish and 'maintain . uniform prices and 
also practically eliminate all competition between the defend· 
ants based on the quality of their respective products." (Vol. 
I,p.10.)_.:;.,.,,._ _' ...... ..... .. ._·: . .. ,. , 

Neither did the' 'doveinmen t .. off er ; a~y . pr6oi' t·h~t~ : the . ~tindards 
adopted and maintained by the def enda.nts were ' not fair and 
reasonable. , .: ; " · > · ; 

The. pr~of--~h~\~ed .. t~at ~he ~~ai~t;; ~}· th~ ~~~rl~g · had _b~~n im-: 
prove~ by means of the adoption and maintenance o~ such stand
ards, that disputes between manufacturers and buyers had .been 

· greatly reduced~· and that litigati6n had heen eliminated.: 

The G~~ernm~n-t'~ o'~ -~tri~~se;; -~ ~eli . ~~ - 'b~y:rs ·~i; . ~-~~i/ the 
. United States, were 'both unanimou~ . and enthusiastic in. their 

Praise of the· standardization of maple, beech and birch :flooring 
· by, the defendants; . Buyers testified . that the . ftooring · ma.nufac

. tured ~Y ;the defendants was superior to. that manufactured by 
others, and that· standardfaation of such :flooring by defendants 

·. had increased competition~ and greatly benefited the public: ~ . . 
• 1 ;• :· • • . • , . : . : . . : : .. I • • , , J I 1 1 ' ~ ; •? ! , : } 

1
, • , [ : t ~ , : '. 

That cl~~·i~;g.·. t·J~is.·' i~1cit~~triai' .: ~t.g~ . ti : department .. of 
?ovenimcnt-eveu t110 Department ·of .Jnstiec dur
mg the·,r a<lmii1istration"'"' Of •. Mr:· n~iugherty-: should 
seriously '· object··· to the i · standardizatimi : ,. of ··· fioorii1g 
almost: surpasses :iwlief.": ·\Ve f ee1 1 ·t11nt" lJ)" l1is ' i)ro·
inotiou of the standa:r<lizati o1i"' mo\·E!·mci1t ~ iil miniy 
hrunclios of industry, as \n·ll ns hy J1iR intt-lligence, 
con1mo11-sl·n11e, effieienc\· modernity lwlpfnlncss, mid 
I . ' . ' ~road vision, Mr . Secndnry IToover l1ns dislio1101·etl autl 
betrayed the traditions, ~cthods ~ml prilctiees of hn
reancracy, of which he is such au unworthy member. 
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I The sta.ndardizulion of maple, beech and birch floor
ii}g has been accomplished step hy step <luring the past 
fifteen ycal's. (Vol. I, p. 206.) It ·will take someliltle 
tilmc. to go fa to these tcch~1icai malfo~:S ; l10wevor, in~·S· 
-~uch as the Government has raised the issue, such mnt· 
t4rs m11st he gone into, a( least to the extent tl1at tl1e 
,a})surdity . of.. the Governmcut 's . position will clearly 
appear. 

. . . : " .. •\ 
. : ~ . ' . 

I The standardization of maple·, beech and hirch flo6ring 
h~ tlle def endnnt Assoeia ti on and its . predecessors rests 
.tt~)O~. flee things ... ,First, the f ormulati~11 :of practical 
sfandards for the gnidaucc of graders at diffe1;ent mills. 
S,'<Jcond, the precise definition of the three grades 
f~r ·the, · l)enent · of · As.~;ociatio;1 . ~~m~·ers, · archi-
f~cts, l~mb~r dealers and the general public . . Third, the 
cre~tion of. the office of Mill Inspector· for the purpose 
o~ keeping Associati~:m mills np to the mark. Fourth, 
the . cstal)lishment . U;ld m:aintcnri1ice'·, of. .' a ·. reinspection 
sb1·vicc for the mutual protection or' .Association roe~
hers and the general public . . Fiffll,, th~ uscof uniform 
templets . or gauges in the mairnf.acti.tre. of flooring so 
that the product of one Association. mill will match with 
the product of other Ass~ciation mill~ and ca~1 be used 
logetherforallpurposcs. ·. '··· ' ·: : • · .. ' 

i • Let u~ lo~k at : tlie . ha1~PY. ~ondi~ions· that :obtained in 
pr()~standardizatfon : tim(;s-thoso good old · dayg;, ov~r 
.·wl1ich the Department of · J us;tice hea vcs· sentimental 
sighs, and which it f!Ceks to ~estore. , · 
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' 
' 

THE GOOD OLD DAYS", .. . '. 
: J • ~ . . ': ' ~ . 

Mr. George "\V. Keehn tcstifie<l that · he. hatl been Sec-
1:etary of the various l\Iaple J;i""looriug .: l\lanuf acfurcrs 
Associations since 1905; also: . .. .' . ' .' : , ; . : , . . , '. 

"In about 1912 or 1913 there was a . movement 
· · initiated by the munufactnrers of· ma.plc, beech and 
. . birch flooring with respect to the' s tandardization of 

.the different grades of flooring. Before and at that 
time the flooring '\Vas ·manuf a~tttred iri th'f'ec :gr.ad es, 
namely, the Clear grade, which is the best quality, 
the No. l grade, which is the second . quality, and 
the_ Ii1actory grade. · Alo1ig in 1910, 1911 .. C?r 1912 

. ·. th.ere ·was consipcrable agitation with respect to 
standardizing the' · grades. Tl~is ·agitation became 

.... _qui_te strong in 1913.' bi 1914. . a1i effort was made 
t~ .. standardize. the grades i:ii ·'.order that. man-u.f ac
tt!_rers would know what they_ ii1ere .. exvected_ to f.11.1"
.msh and th at architects · a1td .the co·r1 .. sumers of 

. fioot'ind generally . wO.uld · b·e pro_teCted a.-11-d get the 
grades of flooring . tlui-t ·they· iuished . .,to. u.se . . Some 
~nan.ufacturers u:ere strongly in fav.or .of standard

. 1zatwn., som·e were luke wa·rni-· an.d othe,rs we,re op-
posed to standardization. · AU of 'them felt the im
~ortancc of standardization in a general way, but 

. hke every movement of that kind it grew and devel-
oped somewhat slowly. · : · · · 

· ·. 1'he condiiio1~s. that . 'zead ,. to . the ·agitation, for 
· stan.dardization of grades were· the man,y coniplai·~its 

· · that were rece-ived by the m(J;nuf acture-rs regardnig 
· the flooring that . they had shipped. . There u:as .an 
~bsence of · a . precise defin.it·ion· a1ui au.thon.tativ_e 

.. _ t:nterl!retation . of gradin,q rules. E~h one put his 
·· own. tnterv·retat·ion ·upon wha.t constit·uterl Cle_ar or 
• No, 1 or Factory .. , J.'his was also true-orarch-itects, 

dealers ; an.rl cons·umers. Tliey knew iri, a · _qetieral 
· way that the-re-was a Clear grade: acnd . a No. 1 and 

a Factory grade, but there ~vas confu.sio1i and dis
.. agreement .. as to .what . .'Uias imcant. by Clear., No. 1 

and Factory as applied to _grades . . :- , 

' Maple, beech' and birch ftooring ·were. ·shipped to 
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alt parts of the. United Stales and thv !Jrading rules 
w~re diffc1·entlzi i1itei·pielecl i1i'di.ff £~ant varls of the 
Utiited States. As a result o~ the agitation for 
st.~mdardization, . gra<les . were . more precisely and 

, .... cl~arly defined so that t.h~ .. mauufacturer and archi· 
· tebt and the eonsumer would, know· what was iu

te~1ded hy Clear grade, }fo: 1' grade ·and the Factory 
gtade." The Assoeiation . that ·brouglit about the 

' ' · st~nda1·dization was the ·one" that \\'as organized on 
•. J¥nuary. J; · 1913 ... rrhat As·socin.tion took· iip the 

· · ' m!ovement ·.for sta:ndardizatfon · in the spring of 
. J.Q14. n (Vol."U, pp . .4.80·481. )33 

' ·---'-----.-.. ·-. ~.........,.;..._--'--'--"--·--.. -·--.. ···---.,.-
.. Mr: k~b.n aI:;o testified ~s ro\ 1<),\;~: · 

· · . · · I· . : ; . ~ : , ; i . ; • · · : . • 

!"It bus. bl>e-n tlle. custom for 11. great mnny years fo r ,·a r1 ()nS 
: I " . . , . " . . ! 
11\mher A&<i-Ociatious to adopt standard grn<lcs for their i,roducts. 

· ::: : .A~ a '.nmtt.er of ilite~~St, I hav~ heen .collcding some of the i:rad-
. . . idg ·rii1es of the~" other · Ass~iatl<ins. I .lJtn· e niso heei1 Jookb1g 

· t~ro\lgh the p~bli<"n'tions of the. United Stat~s .Chnmber ot Com· 
ll~eree of the wiU- ·11~dll.<rt.rie.s Bonr<l rcgri.rcllng grading rnll'S that 
b~ve . been adopted hr· the va~ious :~~so<'intions. Jn looldug over 

· · . s~1ile .of .these ~l~tte~. the, first ~cr~·rence that I cAn .fin<l 'vith 
rti>ped to grall•;s' of lu1:UJ;er Hlld ln8!.,e'Ctl;IJ\· f;C! J'\·i\:P., etc., is in tbe 

· 'd1111:t<'r · that \rns' i::'rantf'd io tb(~ L1imhnme1;'i; Exdrnugc of Cbi· 
'cl;u h~', ti1e St;1ti~ of IlliuoiH ,;11 ::\iordi 31, 180!), 'vl1kl1 reads 

. i1k fo.Ho\,.~:: • '. . . ·. . . . . 
; ~ '. ~ 1.~. : : i • • ';It. ; ... : : : " t , • I • ' 

• , .. :: , ',S11ill t<ll'lwrnti;.i;1 . ~hull .. ban: . .Jlo\\·~.'r t:~i ll !)~mint . l.11::<pectori>. n~ 
1nn11y ns they i;:,lrnll S\'C Jit, to <~xaminc, Jll(' fil·!\trtl a11<l h1:-:[K'ct Jnm· 
her, timher, i;hini;lc!:!, wood nn<l . cn•ry. · uril<:lo of truffic colll· 

' ' · ·monly <lenlt ln.lly thE> n'ieml~('r~ <i iiuhl co1:po;·a t:lo11 or 1.111Y of tbclll 
· ·- · · ol' hy l)<mmw; <·11~ai;<'.d ·in wliat · ls ·cmmno1'11y '\11Hlorl'ltOOd to be 

'. · \ · ~ tile bunh~r bu~il1<!~.~; ·a11d to 1~1~:4cri1.>0 tho r.ult~s nud Hx :the 'grades 
.\ .. l>y which liud1 "in:speetors ' shall ·. hi' . governf.c.l in tbe uiS(;hnr~e o! 

·:· •. -.'their dutie~; and a certificate of such lm;pe<:tor ns to the quality, 
. . ' ·. q1H\ntity or cl1arnct(~r " of sudi n rticle Urns· ini;peded, nml their 

: " ·m~ rk. t111.fri)<.i11; i;lrnn he hitle1H:e . hdW<Xln"huy<~1 .. an1l sdlt?r of the 
: · •. ; ' ' ·gra<le, : quantity,\ q11n1itr·. or." d1ai·t\'t:tc·r:.or. tl 1~ ~n1110; 1iud shill! 00 

:·:·;" .bimli~g U11Ul\ the'-. m~~mii(\rs of · s alcl · 1:11rpon\lion· or "olher~ inkr· 
'"'·'' .l!l>tPdi .w1io\.11Iu1ll .ohtah!, T<:qitlfo ·or-.n:>i-;i.!nt to~. t he· :e1iiJ1Ioym('11t ur 
".' "" such inspe<;tor .. , _., .,. . ... \' · \ ' . \ · · '. · 

'. ·" /. N<ltlli~' i . { ·' · · · .. i ·· 1 • •. ' ·:.· • ' .. : . '. ·: .. . . ".' ~ "; 
1 

:· . ·. • . . ' ·' • ·, • 

g ieiem ~ntilmell, :howl:'Y<!l', ' i:;ltull · coint'l<'I the· empl.os· 
mPnt by a n y <>ne; · ot ··1uiy ' s\.1<~·1i ·i-1~!!1iector." ~ ,_. , ,, : . . •:·\ ,., "· 

, \ ·:· ·. '.I .11i.iQht add, t~af it1 .. t1wse. ¢tJV3 vet·y, 'l<irge q'1wn.tlties <)f 1u11111er 
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Mr. Robertson I es1.ifh.·tl Uiul befo1·e 1914: 
·"w·e had .what was called au Arbitration Com

mittee, or oftfoial inspec.tors, whose bnsiness it was 
when a complaint was lodged with a. memher, and 

---·-·-. ----· ·-----·---.. ·-·--·----------
were shipped to Chicago l1y cargo. • • • T T;e f1ll·Z product of t11e 

log cam~ tipon t11e mar'ket ami 1cas offercrL for sale ' toi.tho11t a 
· tanv from tlle .~liip1>er aiul hud to 11e f11.8peot oa_· a.na ta.nied and 

sold. in tlte d.ifferent 11ard~ 011.gaged i·ii· lJ11.,i11ess in those 1lays. 
Then lat1!r 1m, ivhe1i the 81)urce of 1>rnduct ion 1cas 'farther awa.y 

froni the market,· 11i'ficn;i1.t A.~sociat-ions were fornica ·an«l they 

adopted qradill{f n1lC8 f<W tlte · drifferent " .. 81>CCie8 . Of 'lumber: 

Jn, former daya tltera were no official grad·lng. r·ulc.~ i n any of 
t.lw markets. a11d if a. !I cal er wa11fcd to"- b1.111 ' ~·'l ot \ of iumber, it 

·wa.s nece8rsary f()r him to go to t1ie aiiw ;nm; l~ok' tlic stock ot>er, 

fJ/trCha.8e it · anll th en hwve it· sl1 ippcd. 1~1i;n·ber', · a,9 10cn M floor· 
fog, is very btt-lky <tm:l i.t u:o1114 not · be practi0r to car1·y on th.e 
bua-ine.ss of selling licmbcr or jloor·in g a11 d. . shipping . sam11le8 ciU 

over the country. Por c:z:amplc, i(a l·nmbcr '1icalf>1' fo'_CaUfornfa 
or in New Eng1-011d tr.an.fed. t~ b11il (i ·~arl.oiHJ. .'of fiooriii.g 1111d 
there 1cerc .110 stamlard. gra1l.c..11 · c~tabli8h~a.' it frould be 1iC.dcssary 

for him to · make a t.i-ip to tJic ftoofinu' 111iU t o· ft11-<l oii.t 111Twt 11e 

tras (foi11g to gf.t, f or a. nw1111fa<:/11rcr, miuht can f1001·i11(J Olear, 
Xo. 1 (1r Pacton1 • • 011. 1./1.e off/er 11<;11.IJ., i(lie i1:~1~tc<J. fo. 1ia1.1e a. 

sample ahipped, that w<mlcl be t•er!f c11111l1crso111.c • . A. t11.an11f<W· 
~11rcr mif1llt be. obligcll. t.o .11hi1J l(){) vicces ·of fl~orin{I as. s~mplcs 
of ()!ear grade, a;id ill that ca.~e. tlle11 ,;-.1111l<~ . ;wt . l1c. typicdi of alt 

t11e /I01Jl'i111J <~011tai;1c<l hi tiw grndc . . · <f<1i1.~eq11e11.tl-y, in ·1Jrd<'1· to 
carry 011 the. lw.~i11e8.~ it' became m '<'c$sur1/f"I' at.z' the 1litfcre11t 

:18.,ocfation.~ to est1iblixll.' 1·1ta1idanl , grud~s -~11 'thttf. t.Jie b1111e1· .11>011l<l 

kno10 wliat he waa to.t11·1~ni8h (l/l(i I li e ~ellc1· ·tr.OUl<l 1mo10 11'~1at lie 
11'a~ uoi1ig to uct. ' · · · · · .. ' ' · · .· .\ : · .. '. 

' \'; • "'.\' ·· ·.C · .. 

·. fo the earlier da11s of the maple ffoori11g i4ufostr11 and generally 
fa tlie lumber busin~8P · mo>1 y ,;<iiwst' d- iffe1:e1;.i:e~ ot ·opii1ion a.rose 

betiu:cn t11c b111icr uii'1t tlw .. 8ellcr. bi:(·~lisc . fh. (! . 'yrurl.1:8 ~1:e1·e t1o t 

elcorly 11efillc1l . . It , is 111y cxvcriE?;i«:C t ll(it .fflc ~1ionJ l::l<;(1ri11 t/1-e 
vraifo or ffol)~·ing . (I/'' 111111/Jer is. 1ief111ect;· t1ic1·.1110·1.'e 'sn'ti:yfocfor11 -it 

fa to tlle h.-Oncst buyer an<l the Jume.~t sellu. ,1 dear d.e.fini.t.ion 
01 the di!Jeren.t grades eUm·ina.tes am-l>iguities and. so11rccs of con

fusion amt disagree111et1t. For these 1·easo11s gradin.g rnles 1tave 

been aiLopted by f.he i·a.rious A.ssociaf.lo11.~." (Vol. H , pp. 482-3.) 

The 't · wi ness then identified grading rnle:-i of nnnH~t·ous J,umlx>r Asso-
tiatlona ( 

"· Vol. II, pp. 48~485.) 
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itJ could iiot be adjusted betw<~en the · shipper and 
Urn consignee it was referred to this committee, and 

.... s~me member, or more, one member . or m·ore of 
tl~is committee inspected, and heard tho complaint 
a11d passed judgmei1t whether or not the complaint 
'~as justifiable · or not. I t became. a burden to the 

. .f!r:9sociation. I.. was one ~f this comn1ittee, and I 
d~d a good . deal of tra·veliJig, aJid I saw that there 
ulas a wide.· diversity of q·uality in what was termed 
Ot<~ same grade aUhou.gh we hatl the same rules; 
b~1 th the ,'Ylianu.f act·urer and the bityer had the same 
1· 1.les, b1d they 1mt different interpretations on those 
. r tles; th.ere . 'Was 1wt. a. specific declaration .in Uie 
: r 1les relative . to the smaller, intricate. features of 
· t~e applicatio'n of a.· rule. 'Jlenc.e. what . seemed to 
b' a great grievance to. one man '>night be much less 

.. t · anothe·r; and so those differences of opi·1z.ion co~
t~iued ttntil it became, as I say a burden; and I ag1-
t ted myself, and so did some otJrnrs, .until we had 
a standardization of the .mills, both as to the grad
ing of . the stock, and the manufacturing of it, and 
a 1 features pertaining to it." (Vol. II, p. 498.) 

' "A . . Thefe· was room for complaint. fl.[anfi t.imes 
· u hen 1 would go out on t hesc' reinspcotwn trips I 
· u ould · finrZ that the 1nan:ufadfr1·er · ha<l by · some 

11 .eans misinte1·vreted his ·,qrade a?1.(l ther<n.ca_s·cause 
f >r com1)laint. The ·sarne dealers,' or the· sarne con
$ tmer; whichever it 1night be, 'may hav,e boug?t aiv

·. ,. . . other car, 0 r the same 1hill~' and the . _q rade di.cl not 
. correspond..:.._there . was so?newhat of a difference, 
·quite a difference, in· the' grading of the· sarne .urade 
f rorn the same 1nill. . · · · · .. 

, , · ·. ;:. . Pissatisfactton of ~uyers· \1vi th' ,f;rade'.i . disc.r~dited 
.... . ~he whole indiistry because· each manu.f act1ffer was 
, ... . som~1.v7iat of an. underwriter for all the 1nernb<WS be-
\ fongmg to th~ .Assoc·iatimi .. ~ ' . (Vol, II, ... p ., 501.) 
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FIRST STEPS TO IMPROVE CONDITIONS. · 

· Mr. Oeo1·ge · '\V .. Keehn testified tliat in· 1914 the Asso-
ciaticin then· jn existence 

. . 
"employed an expert flooring man, Mr. M. tr. Rob
ertson of East· .Jordan, Michigan. ·· Al r; Robertson 
had had· a icide eX/)(Wience· in every branch of the 
lumber business. · He had 1>een a manufacturer of 
maple, ·beech and birch flooring. 

In the earlier <lays ho was an inspecto.r of ~·ough 
maple and other lumber . and had n . t11orough knowl
edge of the characteristics a.nd · grades of the· raw 
material. He was also thoroughly familiar wi th 
logging operations and saw. mill processes because 
at one time he had been · an c~mployee of the l~ast 
Jordan Lumber Company, who had a saw mill and 

'. extensive timber. holdings. .As above state<l~ ' ]\fr. 
· ·Robertson had been engaged in the manufacture"of 

maple..flooring with a plant. a.t East _.Jordan, Mic!ii~ 
gan .. .Affor that he was engaged m the superm~ 
teudence of the manufacturing · bperatiops nrnl · in 
the. sale '. Of ·maple· flooring produced by the · 1~ast 
Jordan Lumber Company aft~r that Company took 
over Mr. Robertson's flooring plant. iVr. Robertson 
was a man of . very high integrity an~ impartiality 
<llJid had the confide1ice of the trade and of the other 
members of the Associatio1i'. In the sale of flooring, 

· Mr. · Robertson had come in ·contact with architects~ 
buyers .and dealers.in traveling about the· country. 

· 1'he .Associatio1i, was con.,vinced that if anyone was. 
. capable 'of standardizin.f; the gmdes, llfr. B.obe1: t~.on 
was the 1 man'. They therefor e employed Jnm to do 
th~ work and requested him to make · preliminary 
tr1ps among the mills-in 1914." (Vol. II, p. 481.) 

• • -: t •: : : l ~ ~ ~ · : ' : • : • r f • • 1 • S " ._ \ : ; • ~ : : I • I : : 

Mr. !tobcrfaon testifie<l: · . , 

· · · ', "In' 1914 I made three .. severaltrips an<l visit~d 
· each .mill: on .. each of these trips. On my first trip 

I paid particular aftcriti'on t() , tl~e 'g~ading <>1 .the 
Product as it passed all the machmes . .'.I als?: g.ot .a 
gene~al ·opinion as to ·. how: each one was · dolll%" Ins 
gra.dmg. I took the high .a_nd the low and the mter-
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mbdiate and tabulate<! all these <fota nnd from them 
I ~rri~:ec~. at a s~m}dur<L. · l r?irl. l his aftr.r risiting 
thr nnlls three f:rn1es. and gmug OFrr th~ grading. 
I 

1
also made: a. h?t of tlw l:1J1>e.<;: of mach:in.es 11'-sed, 

n~rmber of mackmes, etc., at each plant. Jly .first 
trf.p was largely an observation, trip and in order 

• . · tq] learn .tbe. c01.uiitions ·at· the diff'e,ient mills. My 
fit:st trip was made in April and May.· I think my 

· ·. sepond trip was during the mid-summer of 1914.. On 
, th~· second trip I exatnincd conditions more· thor
oifghly and disci1ssed · i!xith the. 'Various · ma-nage
m~nts itnperf~ctions in machinery and in the ltan

. dlf,ng of the vroduct. :My third trip; in 1914, was 
mpde in Ocober, I tl1ink.'.' · (VoLII, p. 4g9.)' 

;·. . . . .' .. . : ; . ; . . ' . . . . . 

. ·= : . . • .. , . : . • : : ' • : . : ~ 

,, '": L " .. • . )·~~.STANDARDS .. 
: .· ii1.,1;(~k the dat~i. gathered. Mr .• Robert~ori form1;1ated 
stand~rds for the. three grades of flooring .. · .. The stand
ards ~epresented the>averages of all the ~ills ·for the 
three: trips: ~n · rni4." _:.These, ~tai1dards ,mid· the t~~timony 
of Mr~· Robertson cau l?e be8t m1derstooll by. referring to 
the a t~acl~ed <~iagr~un. : · ~ · ! : •. , : ,, : 

•• •• • ~ : • , : : • 1 ,.~ ! ; ·. ' ' •I • •• ~ ; • : • : • 

·. · 'l'lrnl·e ~re three grnde$ of maple, beech ~iricl birch floor
ing. , iri: t110 order of ·thei.r excene~1<.~(; (as to grade)· they 
~we ·clear,' No. i ;ai1(i PN:t;>1.:y'.' ;I1ias~nue)l as aff. three 
grades m·ust be prochic~ed«at the same· time, reg~rdlcss 
of the quality of rough l~mber used (pages 43-44 supra), 

the ffoo.fit!.4 as 'tf.. cotrws f 1:.~~~i; ~lty 1~iaci1.~{>_1~'.~·.is 1iot of ·1mi-
f orm quality; ,. ,. . ·. ;,.,;_.;. · .r : .. ;i; ·: • · · . : , ' 

It consists of ~)ieces o~· l~n~ti:s' of' J1~ar: N~~ 1.~nd 
J.i'actory. And in each grade· 'there dre".~d1;ie:·p/.ec'es or 
le,ngths ; much, better than, others, , 11-0 ·1wo; 'pied~s beiiig 
e~d.ctly 'alike, ancl, th~-rules''.~i)~cifying.',wh.at ~re'Allow
abi~ defects' ·in. '.ea·~H grncie: ·. · t'i~·~e;; 01:,z61'l9tfis ·afftoor-iug 
~ontai~i·i1,g .·these' ~.lloivabie" J d~f e~ts: b~l~'ng'-in. tl~~ lower 
·~-!~;~~ ·:~~; ~ ~·;~f:. ·.·.·;.~~ ··;:f! ~··:~.~ l: .!.:,i :,.~i ~ .~.~~< ·1 .~:.r~.> · .. ,··~ 
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Scale ZYz u or%#'= /tJ!J% or /tJtJ pieces. 
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strata of each gr<Hle, n1Hl were <h~signafo1l "low" by 
Mr. Rohertson, wlwreas, the !Jest vicces or le11.t;lhs would 
go in tho uvpn strata, or (~nc11 grado and were <lt>8ig
lll1led "high" by Mr. ltobertson. However, neither the 
pieces in the upper strata nor those in the lou;er strata 
can ha·ve unallowable defects. In other words, all pieces 
in the upper strata a11d all the r;rieces -in the lower strata 
of ea.ch grade niust not have unallowable defects. 

Mr. Robertson determined that the Clear grade should 
contain 65 pieces (or percentage in f ect) of the best 
quality (upper stratnm or "high") and only 35 pieces 
(or percentage in feet) of flooring having allowable 
defects (lower stratum or "low.") The 100 pieces (or 
per cent), however, would all be Clear grade. 

The standard for the No. 1 was 65 of upper stratum 
and 35 of lower stratum. rnie standard for the 1!,actory 
was 60 of upper r;trntum mid 40 of the lower. 

It is perhaps linedlt~ss ·to sny that pieces cla~sifying 
as upper stratum of Fnef.ory would not· classify. as even 
lower stratum No. 1. N<~ither would the ui:iper stratnm 
of No. l dassify as lower stratum Clear. The upper 
stratum of l~nch grmfo is simply the bost of f hat grade . 

. 'fhe di~gram is cira,vn to sc~le; and the dist~nce be
tween the heavy lines AA and BB is 2k inches or 40 six
teenths inches .. 'l'he distance l)ctween the heavy line AA 
and the light liue aa is 26 sixteenths inches or 65% of 
the <listanee between the lines AA ai1d RB-the amount 
01. the best quality of flooring the Clear grade must con~ 
tam being 65%~. · · . ·. _ _ 

; 

In the No~ 1 the amount is the same, whereas in the 
Factory the amount is 60%,· and the distance be~weeu 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



178 

the J1etj,vy line CC and the light line cc is 2·1 sixteenths 
inches ~r 60%) of the distance hetwe(~n the heavy lines CC 
and DJ) which represent the Factory Oracle. 

l 

M.~. lnobcrtson's testimony on t11csc points is as 
followJ: 

i 

'i' Q. You say you formulated a s tandard. How 
dh\ you. formulate the standard? 

~· I took a hundred pieces, for example, a hun
drqd pieces of say the clear grades, firs t; ancl of a 

-: ,. · huJ,idred pieces on the average sixty-fi·1:e of those 
wol'tld stand -up in what I call the high sf.rata; and 
thi··ty-five of them will f a.U below, dow n, fo'ward the 

· lou er extremity or lower edge of tlw t strat:a. 
I . . 1. . But the 1dwle hwulr~d v ieces would b.e clear? 

. . The whole hundred pieces would be clear. 
No lte of the·ui will contain any defects which are 
no~ allowable. JV e have what we call allowable and 
1.1:naU01.oable defects: rVhat ice call the · ii.nallowa~le 
de/rcts 1nay occur in, a grade; if ·so, we descnbe 
thaJt, and throw i t (lowri into the next grade below. 

l
·~ · 1Vhat is the next ·grade below? 

The · ri.ext grade below is our No. 1. 

A nd t he grade_ below that? 

· A. Is ou,r Factory. 

Q. Now, can you graphically r epresent the me· 
thod. by which you formulated this· standard for the 
grading of tlrn product . 

. A. I tl1ink we drew, according to my· interr}reta
tion, somothing a whilo ago, and . it \\.·ill save my 

·, clrawin<~ it aO'ain if. we have it .. " • "' * D b ' . . 

; · ·. · HA. It is .itnderstood by luml.Jer ·1nen practically 
no two z:;ieces are exactly alike, as no two faces m:e 
exactly alike; hence we cannot say that they aU, ~ii 
the clear grades, are alike in any respect; there i~ill 
be . so1~e distinguishing feature which will distin.gi1r~sh 
one piece f roni anothet·.· Now, those piece-s' wlw;h 
are almost free from all de.f ects are '1.rllat I can my 
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upper strata of the clear grade; and th ose u·liich 
ha1:e allo1cable def eels are ·in the lo1cer strata.. That 
may gra.de from one allozra:f.>le defect lo the extreme 
number of allo1Cable defects; but they a.re almost 
free from, all rlefeds, in the upper sfra,fa .. Xou·, 1 
fo1tnd, after giring this the three times interpreta
tion, that the sfandanl rested, a.t sixty-five vieces out 
of a hundred, rested in the upper chamber- as it 
icere, of this diapram-sixty-five pieces will nm in 
1t"hat I call the high. 1'hat I have terlited it all 
throl(.,(fh my report, 'high.' .And tl1irty-fit·e pieces 
in the lower strata., 1t11ich is denominated 'low.' 
Now, that holds ,qood in the J.Yo. 1, as u:ell, si:rty-five 
high, thirty-fire lou·. The Factory grade rested first 
as fifty-11i11e pieces high and forty- one lou·. 'It after-
1card iras adra11ced to sixty high and forty low. 
1cliere it stands today or at the last inspection l 
made.'' (Vol. II, pp. 499-500.) 

The figures set fo1:th in the margin show the Associa
tion's average and a member's average for the first two 
trips made hy ~[r. Robertson in 1914.M It 7.flill be ob
sen~d that neither a.rera,qe tqualletl the sfa.ndards 'ltlii
mately esta.blished, and that the Clear grade coizta.ined. 
some 'So. 1; the No . .1 some Clea1· and Factory, and the 
Factory some No. 1 and a small percentage of fioo1·i11g 
which did not classify as Factory at aU. (See Vol. II,· 
pp. 501-2.') .. 

Before. the standards u·ere adopted, a buyer miglif 
receive a shipment of Clear grade 1.cith 01ily 45 ver cent. 
of higher s fratum an.d 55 per cent of the lower sf.rat um. 

CI~or Xo. 1 Factory 

1st Trlp: 
(IIigh I..ow N'o.1) (High TA!w Cli'nr Fac·y) (High I.ow ::-\o. 1 Xo. 2) 

~!:-!:· · · ·.. r~t:'.> 3:";.5 3.G 65.1 34.9 .2.3 
i) .. • • • • 62 38 4.5 61 39 2 
1:nd Trip: · 
:ii~ A. 
Y~ur· A;· · · · · · g4·6 35.4 3.8 f>5.8 34.2 2.9 
! (~i·~; · ·n· 2 3s 10 62 as 1.5 
, ""· Obert son I~x. 2, Vol. IV, p. 81'>8.) 

1.8 
2 

2 
6 

59.2 40.8 1 .9 
61 39 3 

58.S · 41.2 2.4 .7 
GO 40 6.5 
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The n,
1
.x;t shipment m·i.,ght be 70-30, the next 40-60 and so 

011, to he confusion and dissatisfaction of the bnye1·. 
. . 

l\:fr. r.~ohertson also testified as follows : 

· t'Q. Now, as the result of your efforts to pro-
. d ce standard rules and interpretation and de:fmi

ti n of the rules, w<mld you say that the quality of 
th · product as now manufactured is worse or better 
th n tho product that was manufactured say in 1914, 
an l before that, or 19151 In other w ords, has the 

19 4'1 . . . .· 

\.. · '11he whole product cannot be improved, except 
. by machinery. If you take a hundred pieces of the 
natural production of the trees, or lumber, as it 
cobies as a whole, you cartnot. improve that awy, be
ca1ise you cannot re-niake that iumber; you ca·miot imf rove the . grades perhaps, very much, excepting 
to interpret them, and closely interpret what is call.ea 
th1

1 

off-grade, that is, the grade of No. 1 that may be 
f o nd in the Clear and should belong in the No. 1. 
Yo " can-not foip rove that any. It w ill all be i1i that 
sv ce that I have defined there as belo1igin.g to the 

. <)l ar grade. B-ut you can't have i t a.ll in there; that 
is +Jhat we are expecting. . . 

~. ·what <lo you ·mean by camiot have it all there! 
. ~ ; ~ i ' . . . ' . . . .. 

· A. lV ell, there· are what I call sha1·p prac'.-.~·ces. 
taking out a little of the 'UtJpCr Clear and 11utt1ng a 
little of the upper N o. 1 over into this Clear, a:nd 

· vutting a little Factory over into the No. 1, ·and call
ing it a grade in which it do'<~s not belong. If I take 
out some of that grade ; it should all be there. 

Q. .Asswme that the rules are followed st~"ictly, 
and a person, is .<;-iven. 65 of the 1u.pper strata u~ the 

. Clear mi.d 35 of the lower strata, woiild you say that 
he noui 1·eceives less service or better service than . 
what he was receiving. in 1914? . .. . . ' .. .• . . . . 

· A. : Better .. service than 'vhen i · 
. Q. . rrhan in 1.914 . . 

i . 

A. Before 1Hl41 
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· Q. Y cs, or befon~ 1914. 

A. Ile is rcceivin.r; better, ber.ause it is ·un.if ormly 
that,· there is 110 deparfore from that nile,-that 
is, there is a slight if evarfure, l had better put that; 
humanly sp~a1dn_q we do not .r1et. thin.1s perfect. 

Q. Why not give them, a hundred pieces of the 
tipper strata instead of 65f · · 

A. Becm.tse the timber would not niake it; or the 
lumber would not 1nake it; and if that is done, he has 
got to rob sorne other shiprnen.t to do it, in other 
~vords, it is 1irhat ·u:e call robbing Peter to pay -Pwul. 

Q. You say the rules provide for 65 of the upper 
strata of clear and 35 of the lower strata V . 

A. Yes.·· 

·· Q. It being an· Clear .. Now, why not ,qive the 
buyer 100 of the upper strata? 

A. Becaiise the product will not make it, the 1·a-w 
material will not make it. · · · 

Q. Did he at any time ever receive 100 of the 
i1pper strata 'When he was bttying? 

A.· Not 'U/nless smne other shipment was robbed to 
~~ . . . . . 

Q. ·If the ndes 11;ouJ in force are strictly followed 
by the 1nanufact~.trer is the bu?Jer in a wo-t·se or better 
t>osition. than he was before .i.914? 

A. . ll c is in a better position .. 

Q.. In. what respect? . . . . , .. 
A. Beca-itse they [the Association me·nibers] have 

come to a ?etter knoided_qe of what this. stan,dard is 
a~d wha.t t-t 1neans, and they adhere to it 1very tena
~?1.tsly-:--·u?ith so·me departures~ of course, !nit t~ey 
,fill adhere f o tltat,, aud. tltus_ theni. is a, u.-nif or!n1-fy. 
A new grader : com.es ·on,· an.d · they are afraid ·to 
tt:ust that. new (Jra.der 'l/:nf.il he has beeti i1tstnu:ted 
eipi~r:b!f '>n~ C!.,.:·b!/ the fonner grader, who ,has h~ul 
hi,~ 1nstructions from 1tie; and tlms that u.n~fo~mity 
exists, not only in: a ,<;iven 'i>iill 'b'l.d i·ii all the mills-
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so much so that ·it is surJJ'risin.fJ how nearly they c.011-

. f onn to tlte standard. And that makes it very satis
fa ctory to tli e buying public." (Vol. II, pp. 509-510.) 

JlIORE DETAILED AND EXPLICIT GRADING RULES. 

Mr, George ~V. Keehn testified : 

".AlOng in 1916 grading rules were com.piled an<l 
f he characterisNcs of the dilf crent grades were 
clearly defined. That work was d011e by a committee 
consistiug of diffei·imt manufacturers an<l was fin
ally; completed by Afr. Robertson and Mr. Fred R. 
\Yelsh,who, at that time, 'Yere official inspectors of 
the .Association then in existence. Mr. ·welsh also 
had had large experience in the manufacture of 
maple, beech and birch flooring. Mr. Hobert.son was 
one of the leaders of the movement for the standard
ization of grades. 'r (V 01. II, p. 486.) 

.Mr. Keehn also testified: 

"vYhcn tlw present Association came into exis
tence * * * it continued t.o USE! t.he same grad
ing rules. '1.'he · Association which orig·inall11 
adopted said ru.les on J anuary .28, .1.920, liad a.bout 
40,000 copies of tlte rules printed and distribided a!l 

· over the cowifry to architects, . contractors, 1·eta1l 
lu1nber dealers, u1Jwle.sale llMtber dealers and others, 
so that evc·ryone interested fo. the use of maple, 
beech or birch fiooriug co·uld be /11-lly inf onned as to 
said grading rules. * * * the present defen
dant Associat-ion has 1nerely continued to use such 
pr·i11ted copies as had not been distributed.'' 

, (\T 1 ·11 . 1 ' .\' 0" .. ,_pp.481-2.) ..... ,· .. : . ' 
.. " 

· ·· 'rhe grading rules have been chm1go<.l from time to 
time as. experience suggcste<;l.. The rules· now iu force 
·will be.found in Vo1. iv, fol.. pp. 5331-5336. Some of tlle 
former rules and much ·historical dnta· ~-ill l>c found in 

-~he statement . prepared · by OllC . of ' tho·. lca<ler~ .· in tbc 
:sta1i<l~rdization movcincnt, Mr. K~r~'.y, _of.J hc_'clefeiidant 
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Kerry & IIauson Flooring Co., ( Dcfts.' Ji~x. BB, Vol. 
IV, pp. 826-830; Vol. II, -p. 769.) 

As a reference to the varions rnlcs · ' vill show, the 
wasteful processes of eadier days ha ue. been. elhninatc·d. 
As stated by 1'fr. Kerry: · 

···. · · ' 

" It will be observed by a comparison of the pre
. vious grading rules and those now in force ilmt the 

. · ·gTades are · much more fu11y defined. illodeni per
... fected methods of 1na.nuf aduri-ng hardwood floor-
. ing prod,uced a larger proportion of shorter lenpths 
th(J/n the old time 11iethods, because. the defects are 
cut out closer, thus inivroving tlte average quality 
of·. the fioorin,g, a1ul experience has de·monstra.tecl 
that short<w lengths combined with longer . lengths 
cost no more to lay and 1niake as good 01· better fioors 
at a IJ'naferhil saving in cost, than a,ll long lengths. 
Shorter le'ngtlis can' always be used to ad'IJantage i·n 
closets and other «miaU spaces. 

The stand of ~naple, beech and birch stirnipage is 
linii~ed · OAtd is beco1nin_q rapidly depleted, &id the 
sentiment in f (Lvor of conse1·vation of fo rest re
sources is strongly i·n favor of the idili.zat;,·on; to. the 
greatest extent of these valuable woods, especially 
when ·the result obtained in a finished floor is in n,o 
'Wise. depreciated. bv the extra.vagant process of 
earlier tinies the shorter lengths now 'Used were 
burned as offal. TVere .it not fot· the ·utilization of 
these shorter lengths the cost of the long<Yr le'n.,gtlts 

: , . to · the · consiirn.er . would be · g rea.tly increased. In 
other words, if these shorter len,qths were throu.m 
awa,y as was do ne in the early da.ys of the industry, 
the cost to the cons·umer ver thousand feet of the 
other product coniposed of lo'n.qe1· len_qths would be 
greatly.increased.'' (Vol. I V, p. 82~.) · · · · ·. · · 

.' .: 
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THE ADOPTION OF STANDARD GAUGES.· 

1Ir. George '\V. J((H?-1m lestific<l as follows: 

· "In 1920 the shape of the .flooring was standar-
dized in order that the product of the different mills 
would match np. Prior to that tirne the grades had 
been standard·ized as to qu,ality but the matchi'·ng had 
not been. standardized, so that a man could buy floor
fog of a mill in vVisconsin, the flooring of a mill in 
Michigan and the flooring of an Eastern Lower 
Michigan mill or of a Saginaw Valley, and use it 
altogetl1er in one building. A sfrwdard thickness 
'was adopted and steel tem1?-lates and bl1.w prints were 
made a'nd furnished to each m ember so that all of 
them would know exactly what to do fri m0Ai1tf actur-

. ing their flooring . · · 
. . 

.. This made it necessary to bring out a new edition 
of the grading rules, wbich was done on J uly 29, 
1920. On P age 6 of said grading rules under t11e 
t itle " Standard Measurement," · there appears the 
following language: 

' T.he actual t.hickncss of 13/1.6 inch an<l thicker 
flooring i.s l / 32 inch scaut of the t.hicknoss used as 
the tra.<le name. The .1 /tl2 inch scant is take11, f roni 
the 1tuder s~de of the floorin{I, leavinp the thicknes.$ 
of the 'l11ea.ring surf ace ~11ncha.nged. ' ·. 

· · . In other words, the consnmer· of tlle flooring got 
.. ·just as good services as before· l>ccanse the wearing 
· surface of the flooring was not changed." (Vol. U, 
.. P·. 486.) · .. · . . , . . · · " · . . . 

. . 

Upon being asked why tllis cl1~mge .w~s mad~, Mr. 
K eehn stated tl1at H was due tc>" his experience with Gov
ernment agenC'ios during- tlie .;,\'<H. A s Secrelary of the 
Associ.a.t-io-n then fo <~xistencc o-rclers f 01~ lar,qe amo-uuts 
of flnor·ing ·we-re Re.·ut f.o Mr. Keeli n. Ou"inr; to fh(': .·l.':so
ciation's statistical work Mr. K eelin lmew -u;hat 111.i.lls 
made maple, beech or bi.rch flooring of the desfretl thick
nesses and faces, and, what was more important, the 
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.stock 01i · lwncl · at each 1n-ill. ~'hcse largo ordcl's wore 
distributed to the differeBt mills, so that shipment conld 
be mado without delay. . 

llotl'ever, it was tht>.n uecessa,ry to give instructions to 
the Government agencies that the ffoor·i1?'[J recei.v<:d from 
the dilf erctil ·mills for one job niust be kepi separate mul 
used for differe1it floors, for the reason that it would 
not match. (Vol. II, pp. 487 -492.) · 

. ' . . ' 

As shown on page 74 supra, the stocks on · hand 
in 1920 were lower than they had ever been before. It 
was therefore an opportune time to make this desirable 
eliange. Modern buildings require all the way from 200,-
000 to . 800,000 feet of . flooring. (Page . 59 supra.) 
Tlie different mills have their r egular trade, and 300,000 
feet of one · size repn~sents a. considerable portion of a 
year's run of any one mill. (Vol. I, pp. 420-426~) . I t is 
oh1iirni,sl11 of ,qrea.t advantage to deale,rs and confractors 
to be able to get the desired q~tantity of any si.ze 1witltout 
tlclay from several mill!i, especially when .the fioorin1; 
from such mills can be i1itermi11f;l~d .and ·used together. 

~ . . ' 

Of.her· udvant.agcs are cfoscribed by·. Mr • . K erry as 
follows : 

· · "For . many years I · took an active . iutorcst in 
stan?ardiza.tion, both as . a manufacturer of maple 
pooring and subsequently as a member and chairman 
of the Grades Committee. I found that some mantt
f acturers were center· m.atching, also using a large 
round ton,<;ue, which left a lesser wearing s·urf ace, 
and others were 11,sing a, s ~~wllcr trm,q-u,e, a/ml some 
of them a ~oe<lge shaped ton.pne. · TV f- fhialltf in om· 
ou·n f actorJJ established · the ,,,.se ·of · the smaller 
uierJge-shfLpell to1i.q·ue;· By havin!/ a smaller· to1igue 
~md pit.ttin.9 it below the cen,ter gives a, bet~er wea,r~ 

· ing sitrface. lVe also had letters ·Of coniment from 
: ' some of our users, advising' that tltey could lay fioors 
,, }~lie1·e· t~,e ·wedge· .shape.d tongue ·was in :use . for at 

. t: .: ·'l . l .~ ~ - / .·. " . . . l '. · ·· •. • ·· · ·~ · \•, ' ~ , , \ ~ ,•;. · 
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least $1.00 vcr tho1iscu1d less than where the round 
shaped ton{J'lW ·u::as used. 

Taking those tliings into consideration, our Com
mit.tee thought it advisable to establish uniformity of 
matches . and selected the smaller wedge-shaped 
tongue as preferable. Some of the manufacturers 
insisted on staying by their present methods of 

· matching-, thinking it gave them a preference over 
the other mannf actnrers regarding their individual 
customers, thinking that their customers would not 
want to change if tho new matching was different 
from theirs as this would necessitate their carrying 
two manufactures of flooring. However, we finally 
got Hmm all to agree to US(~ tho same size tong~ie 
and groove and put it in the same location as to dis
tance from top and bottom. 'l.'his gives purchasers 
of 11u1.ple fioorin.Q an opvortunity to purchase their 
fioorin.r1 wherever they could do so to the best ad
vantage as to price. 

In order to establish this uniformity in matchiJ1g 
it was necessary to get the committee together at 
various times. After it was agreed upon I looked 
after the manufacturing of thes<~ steel templcts to be 
furnished to every member of the Association; also 

. hluc prints covering this uniformity of matching. 
Some of these tempiets were sei1t direct to the manu
facturers by me and some of them were sent to Chi
cago and distributed by the Association." (Vol. 
IV, pp. 829-830.) 

· 'rhe uniformity as to grades applies to all Association 
members. 'l'he uniformity as to .r;a.uges applies to all 
mcml>ers of tlrn v-rese,nt Association. except one,· the I. 
Stephenson Co., '1.'rnstees. . Mr. Shepeck of said com· ' 
pany testified: 

"'\Ve have advertised our 'Ideal' brand of floori!1g 
for Y<~ars at considerable expense. \Ve have special 
r:iachinery. of our . own patents, and we do not be· 
heve that 1t would be to our advantage to chang?· 
\Ve l1ave established trade with wholesale and retail 
lumber dealers who hand.le our flooring, and the f~ct 

. tkfit. our fioorin.r; . is different t rom other fioorvng 
eliminates sorne competition." (Vol. I, p. 261.) 
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INSPECTOR OF MILLS. · · 

l\Ir. Robert.son is the inspector of mills, and makes 
periodical trips to all of them in order to keep them up 
to ·the mark. H is work is described by !Jim on pages 
503-504, Vol. II. 

. .. . 

The foamed District Court was rather inclined "td 
pooh-·pooh the importance of tho standardization work of 
the present .Association. · (Vol. I, pp. 220-1, 254, 293, 
301.) His nt.titude seemed to be that because standardi
zatio1i ha<l been established by previons Associations, 
there was nothing left for t.hc present ..Association to do~ 
rrhe Court, however, overlooked the eterna.l warfare tl1at 
orists l>etween order and chaos . . If the unifying mind 
and Yisitorial powers of the I nspector of :Mills were with~ 
drawn ehaotic conditions would soon arise. :Many non~ 
member mills nsc the defendant Association's grading 
rules, yet buyers testified tliat the flooring manufachtred 
by mcmliers of the Association wa·s more · uniform and 
of a better quality. (Pnges 47-54 supra.) Grading 
rul<m do not excente themselves. 

Unlike the Distric.t d~urt, Mr. Secretary Hoover, . wl1~ 
is a modern lmsiness man and economist of wide expcri
enee in dealing with industr ial problems; realizes the im
portance of police wo1·k by frade .. A ssociations. (Pages 
191-2, infra.) 'l'he learned Dist.rid Court might jnst as 
well assert thatina.smnch as we now have constitutions 
and Jaws the executive and judicial bra1iches of our state 
and nati?na.l governments might sa.f ely be· abolished. · 

. ~ ~ 

And .wJrnt. about .. the:·int~gr~tion · of .ti~~ teachings .. ~f 
future experfonec 1 "\V c lawyers are all loo prone to talk 
and aet as if t11is wc1~e a staiic world. , : · · '· ; · ·· 
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R.EINSPECTION SER.VICE. 

In case of dispute as· to grade, inspectors are sent any
where in tho United States to reinspect the nooring. As 
shown on pages 47-54, supra., the dealers praise t.his 
service very highly. See also Vol. I, pp. 425, 430, Vol. II, 
pp. 455, 459, 565, 581. 

The Government did not Jffoduce a single instance 
'vhere any buyer 11ad hecn nnf airly trented. 

. The rcinspcction work . was described at length by 
Mr. Robertson, chief inspector, and by Mr. Keehn. (Vol. 
II, pp. 491-492, 504-5.) 

. . ~ . 

It should al'so be stated that the floorfog manufactured 
by Association mills is stamped in such a way that it 
can be re~idily c1ctcrmi:ried ·whether it was manufactured 
by an Assoc:iation mill, and if so the mill that manufac
h1.rcd it.' · • (Vol. II, p. 492.) 

And · of cours(~ all ilooriug manufactured by Associa· 
ti on members is gnaranfoed hy Uw Association.· (Vol. I, 
pp. 149, 28G, 29;~, ;,mo, 2!>8; Vol. II, p. 498.) 

': l. • . . ::· ' • 

: ~ : 

' . •'· RESULTS OF .STANDARDIZATION. · · 
. ,· .· 

DEFENDANTS' WITNESSES. . . ~ ' . 
:Mr. l{obertson and Mr. Keehn testified tl1at complaints 

had been : materia1ly re<lnced; . that · the relations with 
m•chUech:, . lum'b<_or: cleafors a.i1d cons mncrs_ had been im: 
proved; thnt every one 11ad praisccl the work accom· 
plishecl by th-0 ·AssociaH011:· (Vol. II, pp. :490-1, 506-7.) . 
• : : • • t : • • • • : • : i .. : ~ ; ~ : : • . : : . ~ .. : ! . : . : .. . ,: j ·. . . . . ': . : . . . . . 

They also · testified . that th.c quality of the flooring bad 
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bc~n improve<l, mid that it was Let.tor now than ever be.-
fore. (Vol. II, pp. 309-510, 490-1.) , . 

For the opinions of some of the defendai1ts, see Vol. I, 
pp. 220-1, 251-255, 286-7, 293-4, 300-3, 307, 334, 398-9. 

GOVERNMENT'S WITNE·SSES. 

Mr. ·ward, a nonmember, manufactures his flooring ac
cording to Association rules. (VoJ. I, p. 94~) 

Mr. Ii,oreman, a nonmember, testified: ' 

"I am familiar with the g1;adi1:1g rules of the Maple 
li1 looring Manufacturers A.ssocintion. We manuf ac
t,ure our floorinq strictly according to those rules. 
'11hey are standard and .we could not sell flooring if 
we didn't. An;hitects specify floorin.,q to be made 
1f·nder those ru..les. Standardization of maple floor
ing has been of gt·eat benefit to the p·u,blic as well as 
to the yard tne-n mid wholesalers. It gives theni: some
thing to stan.<l on. The quality of flooring· is tested. 
by reference to those rnles. It i.s a benefit · to the 
dealer .becau.se he ca.n carry the 1woduct of t.kree o~· 
four different 1nills or a dozen difj'er<'-nt niills and 
~ll of the diff.c1·e11t ft oorinf;s ca.n be used on the same 
Job. That condition did not exist iu <~arly days. l\Iy 
flooring will match up now with the flooring of other 
manufacturers. !l'Jiat . is beca·nse J . ·was f oni6ed:lJ a 

. member of the a«Mociation. and have contimted to 
manufactu.re 'my flooring in, the sanie way." (Vol. 
I p 140) · · · · · · ' . . . . . . . . : . . . . ., ... . . . ' 

Alr. Hooker, a Gr~nd Rapids lnmbc~ ' de~iler, testified: 

"I believe sfa,iul~rdizatio·ii of m·aple .. ftoori-ng is a 
good thing. . JV e know exactly what . 1<-' C a.re going 
to get when we send out an inquiry a'ri<J place an or-
der." (Vol. I, p. 141.) · 

· Mr. \V. R. Gillette; a non1ii~1j·i..ber~ to~~iflcd. : .. :_· · ,,. 

"\Ve ~anufacture our flooring ~ccording. fo the 
grading rules of the Maple .Floorfog Manufacturers . ... . . ... 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



190 

Associat.1011. .1\ ... e have found it an advantage to do 
so. It enables u,.c; to say to O'ltr oustom,er that the 
flooring is made in accordance with the .Association 
rules, and we claim,. that our 'flooring is eqnaJ.ly as 
good as that made by 'lnc·ml!ers of the Associa.tion. 
1 think the rules are all ri,qht. They give the pur
~ha.~~r a sfMi.dard ,qrade of flooring---uniform, floor. 
ing. (Vol. I, p. 92.) 

See also Vol. I, p. 85. 
It should he statc<1, however, tlrnt the grading rules 

merely describe· the different grndes. The standards 
formulated by .Mr. Rol)ortson for the guidance of graders 
at Associatiou mills are not contained iu the grading 
r:ules. This, in part, perhaps, ci ccounts for the supcri· 
orit.y of AssoeinHon flooring.' 

THE :PROOF WAS UNDISPUTED THAT STANDARDIZATION 
INCREASES COMPETITION AND REDUCES COST . OF. DIS· 

TRIBUTION. 

· Mr. Ralph A. Brown, n lal'ge dealer ·of'Ne,vYork City, 
testified: ' · 

'. 

·' ' .. l1y experience has been, that the stmidardizatioii 
of maple· flooring has bee1i beneficial to • the trade. 
It has been beneficial with respect to uniform match
ing· of the flooring and . uniform grades so t~at wlien 
a certain grade is asked for it can be obtained, not 
necessm·ily from one partimilar mill, but fro·m .s~v
eral 1;·tills. Standardization · makes · competition 
better and, in 1n;i; opinion, increases r~the'I' thati de
cre'!'ses co;npetition. It vroVid~s a i.1.nller fieldfulrom 
which a buyer can select 'flooring for a padic .<if 
job. · · · · · · · · · 

I have had occasion to ~sk fo; tl1~ ·r.einspection ser
vice maintained by the Maple Flooring }fanufafi~ri 
ers Association. Such service has been bene 01f 

· 'to the ·trade. It insur es the purchaser . of map e 
·' flooring fair treatment a.nd the delivery of exactly 
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what he has contracted to buy. 1 do not .think that 
the Map{e Floorinq Manufacturers Association has 
had the effect of 'keeping up the prices of mavle. 

· floor·in,r; above tlte level which tl~e ,?r<linary law of 
supply and dema nr.l wouhl put 1.t. (Vol. II, pp. 
573-4.) 

Similar testimony was giv~n by other large dealers. 
(Vol. II, pp. 579, 586, 618.) · 

And as :Mr. Phistercr of the \:Villfom M. Lloyd Com
pany, of Philadelphia, pointed out : 

HStandurdization of flooring is of benefit to all 
·concerned. . That ben.efit would be to the consumer 

. i1i the· appearance of the flooring after it has been. 
pnt down . . It would also, I should think, be a ba_,;is 

.. . on whi.ch you could judge the prices that the diff a-
. ·ent ·mills were a..<>king for that partfo.ular grade of 

ftoo1i·ng. If yo-u ha{i a standard grade of fioori·ng, 
called clea.r, then, if they were m.anufacturing 1mder 
that stand a.rd, then the tb.~ff erence in the price would 
be of advantage, but if the one maniif acfore '1lYM ex~ 
cellent and the other nianuf actttre was poor, ·the 
lower price ?nipht be <l hi,qli price in the long run and 
at the end of the sale. In the absence of standard-

. izatiori, there is no real, basis for the comvarison 
· · of prices.'' (Vol. II, p. 593.) 

ln the Tenth .Annual Heport issued hy t.h~ DP.pnrtment 
of Commerce; :Mr. Secretary Hoover states : · . 

. . . : '' .Agihition has been current. for many years for 
the extension of foe li.,e<leral laws to · the establish
~eut of grades and qualities of different commodi
ties. 1'he lack of s1.wh established {]1'<Ules amd sfa;n
da:rds .of quality add very largely to the cost of (/-ls-

. trib~dion, because of. the necessity of buyi.ng and 
s~ling u.pon saniple or otherwise, a1nd beca·use of the 

. : risk of . fraud and rr1.:isrepreseniatfon, a111.ii . conse
. quently la.rger 11UJ,rgins i·n fra.di1ig . . · It was consid
~red. by. the Department., . however, that it would be 
infomtel·y better if such grades and ·qualities could 

·be established volun.tariiy in . tho trades thern.selves, 
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· instead of by legislation., and voliccd by trade asso
ciations, as is the case in sevet·al old established 
trades. ~ro this end a number of conferences have 
been held in different branches of the lumber, textile) 
paper and other trades. 

The service of the Department has been to bring 
the different branches of the trade, the manufactur· 
ers, wholesalers, · retailers and representatives of 
larger consumers' associations together, and to de· 
velop committees of different branches of trades. 
The plan has been generally welcomed, and appli· 
cations have been received from many trades for 
such assistance. The expert services of the Bureau 

· of Standards, Bureau of Foreign and Domestic 
Comm4?.rc<~, an<l the other Bureaus of the Depart-

·. ment, have been brought into service for technical 
advice in these matters; an,d 1·esults of important 
bearing upo11i the improveme'lit of business ethics and 
cheapening of distr-·ib1d,ioti have. been attained." 
(Vol. II, p. 485.) · 

For a good account · of the stan<lardization movement 
and the results thereof sec Trade .A.:ssociaJions and the 
La.to (.Jones), pp. 80-102. 

THE TWEEDLEDUM AND TWEEDLEDEE ATTITUDE OF TH.E 
DE:P ARTMENT OF JUSTICE. . . . 

\Vhilc :Mr.· De \Vitt was on the stand, he was asked 
whether architects did not specify that flooring be manu· 
factured. according to the grading rules of the defendant 
As13ociation, :vhereupon the followhig proceedings were 
bad: 

"Mr. Fowler: Your· Honor, that has been gone 
· over by witnesses ·a dozen times if . not tw·o d?zen 
times, a repetition of the same thing, and it 1s a 
·waste· of time. '11here will be no question but that 
·a rchitects 'require -that and th.at that is what they 
a sk for, ·and there will be no testimony to the con· 
trary. It is unnecessai·y to i·cpeat that so often. 
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: Mr. Darby: nr ell, Mr . . Po·wler, yot6 ·allege that 
these standa.rdizatio·n rules 1;iolate the A·nti-Tf·ust 
Act. If yon wil11vitlulraw tlta.t dia.·1·ge.-. · 

. ': . . . . . : . ·. ! . . . . 

Mr. Fowler: . rrhat is a certain line of eYidence 
here that the;; have gone over a nu over, . and I don 't 
see any necessity for going over it so often, and es
pecially that particular line of evidenee,· that we will 

·not infrod·uce proof to the contrary and· there 'will be 
1ione so far as the standardizatiCni. is· concerned. I 

·.· am not eliminatin.(J anythi:ng so far as the charge is 
concerned. · · 

. Mr. Darby: The Court.suggested he would be in· 
· . terested in .the subject of the bencfi.ts ·obtainc<l [from 
. . Association mcmbersllip] · and .r intend, . subject to 

·. the ruling of the Court, t o go into the matter of the 
b(mefits and advantages, fnliy. 

· · '· ' The Court: . Proceed:;' (.VoL I, p. 253.) ' : · . . 

. As heretofore stated the Government did not intro
~uc~ any e\~idence that even · tended' to show that the 
standards adopted by the· defendant · ·Association were· 
not fa i i~, n01: any evidence th~ t 'cve.u tended to .St1pport 
tJic Clmrg08 of the petition ]HH~et~fol'C C{U<.~t~(l in : 0111~ 
Point VI. 

As }.fr . .Hncon of Boston f Pstifiocl: 

'.'I haven't 1wliced any temle-1u.~v to miiform:ity of 
:p·nc.e because of standanli,wt·ion. In fact, standar<l-
1zatwn of tho product has tended to broaden the 
field. New '>na1n.ifacturers have go?1.e into the busi
ness because they il)onld know what gra.f.lin,<J r u les 
~:hey conld 11 . .se in ·workir1rg up tlie-ir lumber into fioo r
mg. Before that cre·rything was at sixes and 
sevens, the11 didn't know how to qrade ffoorfo.g." 
(VoI.lr,p: 561.) . 

. In the entire record there is proof of but one r espect 
lit whic.h the value of tlie standardization of maple, beech 
and birch flooring was questioned. Mr. Rober tson testi-
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fied concerning hls conversation ·with some Jumher deal
ers, as follows : 

. ''A, Yes., I have had them question the value of 
that, on the subject. of price · 011ly. ·. '" · 

· . Q, "What 'vas sal.d? · 
; '· 

A , They would ask me what value the standardi
zation t eatu+c wo.icld be to thern, when the qiwta.tions 
were so ividely apart, from different members of 
the Association, JV e adhere to no standard on price. 

Q, Anrl what did you say to .thatf .. 

. . .A . . I always. s;,~ t~ that tl~.~t we l~atje no,.'.c;t~nda.rd 
mi price, that our .Association mem.bers. are at lib
edy to quote as they choose." . (Vol. II, pp. 522-3,) 

, I , , , 

That c1c~1crs prefer the p.rod~rnt of Association mills, 
see pages 47 .54, su]1ra. . . ' 

. In the face of all the forcgoh1g undisputed evidence 1t 
wlll not do for tho Government. to indulge ~n a. priori 
r.c,aspning as to tJie effect of the stnndardizatiou of maple, 
bc.;eh and bird1 flooring. 

' . ' 
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VII. 

The proof shows that the. prices of maple, beech and birch flooring 

. have at all times fluctuated in harmony with the laws of supply 

and demand ... Distinguished statisticians and economists so tes

tified, and supported their evidence by a mass of statistics, charts 

and other data. 

The record conclusiyely shows that the alleged minimum price 

plans were never enforced, and that in actual practice each mem-· 

her sold his flooring at w~atever price he could get, and ran his. 

business just as he. pleased. · .. 

The undisputed proof also shows that prices during the earlier 

years were never uniform because of the diversities mentioned on 

pages 66"75 supra; whereas, from 1919 to 1921,· inclusive, they 

w_ere co.ntrolied by abnorm~l ~conomic conditi~ns, ~hic}l found 

adequate expression in the rise of Factory grade flooring from 

$45 per M feet to $150, and its decline to $15. 

At no time does the proof show :fixation or control of price by 

· the defendimts; and, as we have seen, even the Government ad_. 
nlitted at the hearing that there had never existed any uniform-
ity of prices among the defendants. . 

Before the District Court filed its opinion herein we 
had assumed that in equity cases 'pleading· witliout proof, 
or proof v.ithout pleading, was insufficient to· -support · a 
decreo. · \Ve had thought that it ·was the duty of a court
to asco.rtain t.he relation that existed between a complain-· 
ant's pleading and the proof; and that in this process all 
the evidence would be considered. · The i:ecord iri the case 
at bar shows that the District Court did not follow these 
fundamental rules; and that his opinion hereiii and tlie 
decroo based upon it are demonstrably erroneous. 
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'I'hc Govcrnm(mt's allcgatiorn; with respect to the Mini
mum P rice Pfo ns a re sd forth nn<l aualyzctl on pages 
7-17 supra. It will he observed thnt: the Government 
fir~t alleges that. certain: :Minimum· Price ·Plans were 
adopted by the ·defendant corporations and others; then 
the terms of the Plaris : are generally tlcseribed·; 11ext 
comes the allegation tliat minimum prices were ascer
tained from time .t o time and that '' recom1nendations" 
were made that the defendant corporations and other 
members should not sell flooring '' at prices below said 
mii1imum prices".' ' It is the1i ·alleged that · 

" the ·<lefenda~t ~o~porations have ~tall times .dur
ing said p<~riod accepted and ncted upon said recom
mendations, and have concertedly established and 

. maintained as the bas-is "of their "individual prices; 
the m inimum ·prices · · "' · • • and by ·concertedly 
maintaining· the same,' ' .and the uniform terms ?f 
sale, etc., ' ' they ha Ye always ma·i-ntaitied. during said 
period • · • ·· • a · pra,ctiea.l 1w,if on n.ity betwee·1~ 
themselves · of net f. O.'; b. selling 1)·tices" and "of 
,net delivered 1n-ices. '~ (Tr .. G-7.) ., 

. It is elenr that tbcJ mrdcn was up!)ll the Goven1ment 
tQ .1wot'e the a.llegaiions . ali.ovc · .quoted. · .The · District 
Qoµrt summar~ly considered . tho '.'lnere. t.enns of the said 
~finimum Price Plans, and behl that th<~y ,wm·e olmo.xious 
to t.11e Sherman Ad . 

. : .Be~i~les ig~o~h{~ (·i~ ti~e; ~p·i~i~ui fileii ~e~~~i~; ;the undis-' 
pu.tcd .. proof. tJ1~t .there hnd.. n.ev~r ·existed a vractical uni· · 
fonnity ·of pr-ices for ~aple, . beech and birch; flooring, 
ancl that pr.-·ice compet·ition anion,q. the def e?1.da·nts had al
ways been,: strong, active and vigorQ'1ts, ,(pages 116-16? 
supra) , t he District .Court.also. iguored. the. following e;1• 
dence, -which :d early proves .. that ; tho :Minimum Price 
P lnns werq ahandoned and ·never enforced. : 



Mr. George "\V. Keehn testified: 

"Another provision of tJrn mnumum price plan 
was . that if a member sold flooring at. less. than the 

· minjmum price, he was to pay into. the expense fund 
. of this Association ten per cent on that sale .. :A s a 
. ·matter of fact , no venalties .were ever exacted fro·m 

any m.embe.r of the .Association i1,1uler the min.i-muni 
.. price plan and ·no criticisms were ever. 1nade to any 
· member of the .Association either. by the secreta.1·y's 
. office or by any other member of the associat-ion rc-
gardi,n._q any vrices at u:hich he sold his .flooring." 
(Vol. I, p. 101.) . . . . ... . .• . .. , . 

• • : : : } • ! : • • • , ~ • • I 

.Ana again: 1 .. , , , , • .. . , ~ 

'. '~During th~ .period. that : tl~es~ fo~r articles of as
.soci.at.ion.which have 'been r eferred to by me· wer e in 
force tliere \vas also fo f oree or at least there was 
un agreement containing ·,a ·provision for the· carry
ing out of the minimum price plan. · That is the mini
mum priee pfo.u duted Jnly .1, 1915, introduced in cvi-

. denee as government exhibit 11. : r.Phat plan was en-
tered into about July 1,- J.D16. · , , · · · 

·: . 9~ ·: How· lOrig did .tiiat. c·ontinu~· in:_'cffed 1.:. · 

I ... A.' well', . this parti·~~~l~~ 1;1~~~ ·;ay; ·J~l~ 1, l !HG, 
to November 1, 1916: · ·. · · · - · · · · .. . 

.Q. \Vas tha.t plan. or, agreement in force during 
..that period 1 ; . · : . . , ... " .... , . . · , .. : · . · · ,- . . . . . '· . . '· , . . . . . . . 

. ; .. A.:. It i~;as nc,~vet c-nforce(l} < . '< . . t .• 
' " ' : ,• ' ' : ; ! 1 ( ~ : ' I ' '' • • l 'J ·: ' '• ' ' : ' '' :'', ' ' • ' : 

"· ·Q .. ,"Wlten yon: sai(l°; in . yo1n: idii·cet exainination 
thn~ it was .uevor enf~n·ce~ , will you explain just :what 

· Y,On .. ~eaJ~t ... by . thaU ., )Vh~t _,,:as ,done. by .the. asso
.·: .ciation then existing w1der .tP,is ,minimum pri9e plan, 
: ..... Government ex1~ibit 1lh if., ~ nything1 .. · .. :. ..... . 

. , ... A.'. ., So1r1e of Orn: stut.i"stidif <litt1i and lists' 'of snr-
. Pllls . stoc~k, ot:e., ' ,\·ercF snbinitted to the ·assoc.in tiou, 

.: bu.f 'YIO pen(iltie.~ Or, fi.1i (',S ;or 'ci..ssess·mimts of any -,.,·iud 
~f:<~re ever '1niad(~ 1'ltpon·: fJ

1

t' ·c:laim(~d for. or .ever 1,M,ir/ 
"!to. tlw general fumd or the treas-ur~( ?f the· asso·· 
r1µJion pr wer~ .dem'.and~d ,by the. q,ssocia.twn. I.n otlwr 
wo1:ds,: the :member,~ .co.nt:i,n·ue(l ; Q'lf' cf1-i<J, :'W far. ., as my 

~d !:!· t · l); ·~ : : tt.;:~;~;;:· :: f ;.!,: • 
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judgm ent aud ,,ophiion goes they sold their /fooi·in2 
.. at idwtcrer prices .they pleased. • . , . 

. · · I lrnd ai1 opportunity to ohserYe the plices the 
.. m eml)ers .";~re selling their. flooriug at this period 
.from statistical data. I received from them and ac
, cording to my observa tion the p rices during' an that 

:· time varic<l and we assembled considerable stat.is
·. · tical data showing average p rices realized, f. o. h. 

· flooring mills and at different markets i.u the United 
States which will surely substantiate that statement. 
I might also ndd that no criticism was ever made by 
the officers of the association regarding the pri.ces 
at which any member sol<l its flooring, aud so far as 
I know no rriembers of the association criticised 
other members of the: assoeintiou regarding the 
prices a t w·hic11 they sokl their floori,ng or called them 

. on .the carpet ns the saying is. I <'ertainly nerrer did 
.. it as. secre ta r y of the association. .. . 

. The Court: 'l'ha t d oesn't ans"wer the question, at 
· least as I understood it. 'l'he question wns this: 

'Was there a general ohservanco of the minimum 
iwice plan by the members of the association. In 
other 'vordsi <lid the members of the association geB· 
cra lly refrain from selling below tlic minimum pried 

~\ . : . According to my ~bservati.01; . t.l1~y ·<h<l not. 
• # • . 

' .. · It is m v ~·ec<>llcction' tlrn t' this miliimnm price plan 
of July i, 1916, government exhibit 11', ' crin!e to au 
cud in November, 1917; .but according to this letter 
that we read today it seems to have been extended 
·uutil .January 1, : 1919. : I wouldn't be st.ire whether 
that letter refers ·to the articles of :association. It 

.· might have· referred to . the 'mir1imum :price pla~ hc-
· cause .Jater oii the minimum ·price plan ·,vas-reprmtcd 
under date of =January 1~ ~ 1919, · runnilig to 'Jul~b~t 

. . 1919 ... That was tho same ;plan, government exhi ~ · 
: .11, but a r eprint o.f the. same, together with th.e pehj 
. ti on. It was not· sent to the 'r r.ade Commission . 

.' !J1il;k. it was. given to :.\Ir .. ~foKeag~e . ·wh~m lw was 
.rn Clncago. . .. · . . . . . , .. . . , · ... · · 

Q. \Vh~t was the stat.us ·during th~t perio~ frof 
J unuary, 1919, on, with respect to the ·operation ° 
this minimum price plan f 
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.. ·A. :Mr. J o]mston, there seems to have been an ex
tension of some kind made in ther.c, you lrno~,~, be
tween i!J.17 aul1 ,Jamrnry, 1919. · · · 

Q. ·well, during that period \vas tlrnre any change 
in the situation us you have descr~bed , it iu. nnswer 
to my pr(,yious questions with respect to the opera-
tion .or effect of this plan 1 . . . , '. · ' . · 
·· A. No, sir.. ··· 

.. . . . ' . ' 
Q ... \Vas it in force in the same ·way that you 1iave 

testified the original plan of .July l, 1916 .was in 
forcef 

A. Y6u ·mean ''in force"! •• "" · , ' · 

. Q. In forco, yes. · · · ' ' 

A. . \V c . .figured it · was the same proposition all 
the .. 'vay through. 

· Q .. · )Vas it ettfo~cedf, .. · 

A. None of the provisions in regard to pe·iialties, 
· · etc.; of ariy of-the minim·um . price plans were ever 

· ! · enf orcecl." . (Vol. I, pp. H4-6.) . · 

Mr. P. S. McLnrg fostificd: 
.. ·, .. 

· "There . were . certain • so-eallcd ·'.Minimum Price 
Phi.us in ·. 1919. :\Vhen we signed those 1'.fini.mum 
Price Plans, ,we were of the op1uion that they would 
l)e lived up fo. lVe /01.md o·ut _they weren't and that 
everyone sold their floori-Jig at any price they wanted 
to, and wed-id the same .. lVe . took .iohat we were 
ab[e to get for our flooring. 1Ve ·learned · that the 
Minim·um Price Plan wasn't being observed through 
our trareli-ng salesnwn ... '. He gave . inf orm.ation that 

· _;/ he got fr inn kis customers.: :. If he· failed to lan.d a 
· certain order, he woul<.l telephone i he . office mul say 
., .. that the . customer had told him another . 1nill had 
· · · m.q.d& a certain price. , It 'lnight . be. an: Association 

·· .. "mi?~ or a 11omne11iber mill. If we wet·e lon,q on, stock, 
..... or if we needed the money, :which we ·1tsually did, we 
-,·:_ ... t~~d .. him to ;gct the order.": (Vol. I, pp .. 227-8.) 
. .Ad ... :·:.; 1::::<; ·. : •. : : . ··. ·. · : ~. ··· ' ::-.·: :~ ·:·.~ 

f n .again:,; ., 'i ... ': : .. ::' : ;;,,,,, ., ... ii.····· . . · .. ,; .. 

"Our company never paid any fines or~ r.>enalties 
for not living up to the rules of any of the associa-

... 
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Gons: ' .. I kn:ow of uo· dcm.8mll:l · thut were ever made 
"·· on any =orf.he ·othc~·.rncmhers." . (Vol. I ; p. 233.) 

• • I • • • ' I • •• • :• -

· 1\Ir. ·\v ulter L: De \Vitt.: tosf iiiod : · 
.. 1 :·. . . 

. . . ""When the.i·e was n minimurr1 price plan ·or mini-
.· mum price· ha.sis ('erlain prices 'Wf!. r e reconime11.ded 

but they 1.t1ere nei;er obse1·ved.· = I ·know that because 
ire found in selling ou,r produ.ct that u;e ·were obliged 
,to 1neet r.om.petition, and sometimes our iwice uas 

· .·higher and sMnetimes' our vtice: u:as lower. '' (Vol. 
. I, p. 234.) · · · ·' · · · · '. .,. : · · · · 

On cross-examination llfr. De .\Vitt testified: 

'' Q. 1fhen 'when you made. your agreement you 
, : . didn't consider tllat you ·were bound by a single soli

fory t11ing iii the thing you signed, is that it? 
. \ ~ . '. . . 

A. Vv e knew when \,·e signed that agreement that 
we were not going t.o be compcJled to maintain any 

.. . ~' price ... · ... 

·· .· . · Q. ·· \V cil~ ,\,J~y 'tli<J you kno,\~ t.hi:\ t :~yheu · it-· is spe-
cifical1y stated on · thal page ! Urnf you aro bound to 
oh$erve t110 minimum price~ , . . , , . , . 

. . , . :, ' ~ 

, , A. Because thm·c lind hecm t.bosc same . agree
.· . ·,. men ts Hnd pradiCally the same agreements in force 
; . ' .... for a long. time,. and they had never: bee·n observed, 
.... , they 1zever had beeii enfo'rced, a1uZ we ' kn,ew. they 

· ,'. would not .be." . . ·(Vol. I, p. 258.) ··:, :·' · · · · · 
' ' , \ ~ > , • • • • • t, \ • , l ( \ • I 

: . ~ 1\Ir. ILIL Sh~1)(>,~1{ t~stifie<l ;··· , . . " ...... :· . 
• • ' ~ • • • , • • ~ • • • ' ', , I 1, ' l 1, I ', \ • \ • • 

" · · ''There wasn't any. u11iformHy of"price "\vhc~ii the 
'· · · " so-cillled · Mi nimnm . Price ·Plans ·we.re in " effect. } 

' ·knew that· from' dai1v contact· vrith tlrn trade. · We 
, · "were meeting com[>etltion> \Ve \\-·ere. seeing· the quo

. .'' tati.ons made by others and knew \vhat orders were 
\ ·." '· being pla~ed \vit11 ·ot11er <'01wcrns. ;' T.here uevei: was 
.'.· ·'any demand .for ·}1 finc.or -. pena.lty and none wm-; ever 
' ~· -' imposed npon us for.·a ·failnr<fto -Obsen'e :Minimum 

Price '-Pfans! . I· know .of" no demand · that. \vas made 
upou anyone else for a .fi11e or penalty fo.r failing to 
observe the so-called Minimum Price List"':;:(Vol. I, 

·si!f Pc! .2~1.).. :::: ' /- ~!:: { .-! 1; ~; ·, . !: ;:1 ':·f::t f! 1!1~·· ·! 1 : 1 'i ' · 



J : : • • • • • • < " 0 •' f T 

The sitnat.ion thaf obtaiile<r in· t.11c old :days 1Jef01;e the 
orga~1izatioit ··of :t.h~· ·pres·ont ' Assoeiation is w'ell ~t.atcd 
by_ ~fr. (lrc~·ciic : i1(it fottcr ." to· 1lw tToh1i ·O. llill 1;uinher 

• . • • . . . . ! . · . •. ' . . . . • . . 

Co. of St. Paul dated Nor. 8,1920: : . · .'. 

"Gcn!Ic;ncu: This a~~kuo\~lcdges rceei1~t /)f ) 'Our 
letter of November 4th m wluch yon submit a. list of 
ten car8 of ~\[aple·Ji'looring for'whfoh ·yon.havc in

, quiry ancl in whid1 you. ask JlS to gi v:c _you. a line on 
.the goiilg p1;iccs 011 these items . .. ~r o h0 .'<":~udid . with 
you we would iwt kuo"; what 'kilid of 1)rice. to· put on 
the stock ourselves if we had the flooring for sale. 

' 
At the last mcetinic of the :A_ssociat1on · held on 

September 29th the :Market Condit.io11s 1 Committee 
recornrnended as a.fair valu.<1 . for -13/16". ' 1Iaple 

· Flooring of Full I_Jist for. Clear, $:.J.00 Off List on No. 
' 1 and 40.00 Off I-'is t 011· :B,actory'. 'l'his refers to the 

list of March .l st; -·1920;= using OJ1freight ·for deliv-
ery to Twin Cities. · ,. · 

· . · =\Ve · expect . th(~rc =will li~ another meeting. of the 
· · . .Association somotime this m ont.h- although .w'e do not 

·:_kno:'T tho exact·<late. ;·.lf owe·ver, iti a·n.iJ <J:t,.ent the A s
; sociatfo.n. does not halve i·ron· clad prices. , !. Ou-r Jlar

ke.t Conditions Oom:mittee after analyzing :stocks on 
hall(l, 1woduction, unfilled orders, ?lBW.. b~u...~i-iiess, etc. 
merely r_econuneiids what iJ'i th.efr i1i.dg1lie·1ft ; ought to 

, . be the asking 1n~ice . . Thi.'<i. 'isr 11~erely ·a ·g·u,ide to the 
· · manufactui·er a·nd lie i.s 'ai lib(frty to .. qu,ote hi.~ ~tock 

at any o[(l price either 1nore or less than the 1·ecom-
:: mended 1va.lues.=: ": . • ~ > ·;.: , • • • : .. ,..r / , ; 

r·.; The floo.dng· htil:)iilo~~ ~is .c~i-U1ih1y .. ilt ,~; i'Jem.'c.> i:alizi:~<l 
C(~lldition m1d evoryb()dy seeins to he. tliuning wild. 
'\ye have reports:fr<im .somo .of our,Eastern.-·comrnc
tlons to the effect that no , hvo mauufpeturers are 
quoting within gmi ;sl1'ofi)f tho oth<~r ri:nu thM prices 

· ·. am .Vf~l')'ing .froln $J>.OO t<1 :$15.()0 nud $20.00. on the 
· ,· S!tm~ t_tcms; .. / l'his ('Cl'taiulyi is no~- a hoa)thy , ~f>lldi

hon and it of courHc i.s .. due..Jv_.,thc .fact .flint · there i l3 
L· ,. V~ry li ttle , dt;maucl :and l)()IDC milis ai·o v9ry auxious 
' .. . ·, fot bii~incss :and· $<imc· (l_isr.eg·ard "'a ltogeq)er 'foe cost 

·.· of prochwtibnY'•i (Vol.'I rpi>'.' 378-9.)"i .,;. , z; ., _ .. ,·."! 
. ·tn:: ! !,~ : !: ;; ; ,,..,.!tt: i : i 
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. , 1\Ir. T. :M. Ralston testified as follows: 
•• # •• • • • • • ··: i. 

>·; =: " .Q. You-spoke of. the variation -in pri<~es, aompe
i· ;, . • tition among. the different m~nufncturcrs. Did that 

group of manufadtircrs include ·the members of the 
Maple Flooring l\lanufricturer s AssoCiation? ·. 

•!, 

A .. ·· Yes, both members and nonmembers . . 

. Q. , You say there has always been active compcti

. tion 11ot only among members, not <mly by 'members 
: among thcmsclves,·but of members· against nonmem-
·_ bers? · · · · · · 

.A . . Absolutely, yes, sir. 
~ : . . . . . . . . : : . : . 

• · Q.- · Ho''t do you explain the existence of that con
. dition, when you consider , the fact that during tho 
p revi<)ns : years there :was supposed to he in force 

. ·and effect, : at least the so-callc"<l · :Minimum Price 
: · · Plari of. the Maple ·Flooring :Manufacturers ..t\.s"socia-

tion i · ·: ·· · 

A. · I really· don't know, unless, if there was any 
such agreement, it was riot carried out. '\\1hateve~ I 

·,: sa'v ·of -prices that. were being quoted, my own opm
. ·ion ·would be that the faw of supply and demand for 
· flooring controlled it. · ·· · · · 

The Court: I(m11st have bemi ·one of two tllings: 
Either they ctid1i't carry out their bargain,. o,r the 

· price~ quoted . must · haYe beCll . abOYC the. m.1n1mum 
price. . .. , .. . . ... 

Q. "\\That was your observation .. as to whether 
· those :Minimum Price Plans were observed in the 

. , .· •. ·, practical conduct of.the' pusines.s1 , 

.A. I would say absol.utcly tbl:_\t they were not. 
: • ' { • ·. • • • '• • • ·: ' ' • ' '' ' ' ' • ' ' l • • I! ' ' ; ' ' 

, . Q< How do you :~now. that? . : .. 
" '(: · ·· A: '• From:prices Urnt :I ·haye· :seen at diffe1:ent 
· ;_: · · times· and my own personal knowledg~· of tl.J.e prices 
=: ! --:· that ·other mills \vere qu~ting_; ... ' '' · · · :: · . 
·;·~:··,' : ··.: .Q. ';·:. Yo~'-~mp~re~l· t.h~ p·ri~~~ ;:th.at .. ;~~ ,;~,~and 

were able to get, .with q~e . minim~,p~ices, .E?o-callcd, 
in force at t.hat time' ' · 

A. "\Vith the p rices-
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Q. : -So-called minimum p r ices. I think in some of 
the articles they set forth what sball ho the minimum 

· price. Frame "·A." Did everybody get higher than 
that price, or get that price all along1 · · · · 

. ,A. · ilf y judgme11t irould be that I he·re ioasn.'.tt much 
. . atfoidion paid to it. I ii some cases~ the vrice would 

· be higher and in some cases lower~ , . 
" , • j , • : ••• • 

. . Q. Each f cllow got the business on such tenns as 
· he could? ·. · · · · · 

., A. · Yes, sir. · , 
Cf That is 'the way you' coiidu~ted '.th~. iales de-

vartment of II orner? · · 

· · i.\.: '·Absolutely, at all tiu'ies. . . .... 
Q. lVas it your observation· tlw others conducted 

their bw;iness along the sa?tie line', •the 'other niem-
bersf · .. • 

. · : ·' , A. · ·I · ivould fudge ·from · the · qu-otations' I have 
seen,- and ·what I .know of their business,· that ·. they 
did. . .. '. l · .. 

· · Q. 'You were getting statistics, wor<:! you, that 
were issne<l ·by the Association 1. · · · ·, ·:: .· ·,: ; . : ·: 

. ; , · A. ·. Yes, sir~. _' ~· ; .. "': ·: ': ·. '. , . ·. · '· r 

Q. Diel you ever · have occasion · to · ·compare the 
reported sales with the so-called minimum prices 
wl1ich wci·e supposed to be in effect t . : : 

~\.. I don't know as I ever did, beca.usc I never 
paid much attention to the prices thnt were· given in 
th~ co~pleted list. . ~ ·. " · ' ~ ~ 

Q.·· "\V11£1t woidd y'oi1 tnke int~ ~on~sic1erii'.tfo1l. when 
Y?U:. fixed the price of your floorilig1 You had to ar

. . r~ve at some priee at wl1ich yon wonld sell it; how 
·: d1cl. y_ou , arrive · at : the , price, :what , factors . did you 

·., . .}ak~,.~nt_Q ~ ~:Ol~si<le~~tionT ·: .. _,:;, , .. :; .. i .; :,.:: · , .• :;-,.;, 

: .. ··,,··A._, Our cost.:of production . bq.sed on. t.hc .. co~t of 
:: t11_e rough .lumber, mannfaduring costs, selling costs, . and a ro.fi r .. . . . . ' . . . . ' .. ' . . . . ' . ' ' ' ' . . . ' . 

· . . :.. ;! · :. ~~-·j .... · · ·;~ ·1;( • :.;::· ~.·. =: ·=· 1 . ;.· . • ~; ~: ;•t-;; .· :. ~ . : ·:; 
Q. And the condit.ions in. th~ . respe~tiye .markets 

where you wanted to sellt .. 1 '" · · • • · · .. · ' · ·' • • • · • • 
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' · :··· A; d Arid 'nu.n:kct <~omlitions very largely. :; 

''.;., ;·::; __ 'Q:'_ .... rl'bc :a~9uut of inquiries y'ou received, aid you 
.. ' .. take . that info" cousidei·atiou 1 .. : . . '. •\' .. . . . : . . 

.. . A. Not so.-mtu:h that as the amount of business 011 
.'_· .:,.~·01~-t: .bO.ok,st 01-.' our wi.~h to ·move.a certain· article, cer
.' . fain' sii e "or grade', of 11iai1l e floor,i ng; all those things 

entered into it~· · ' · · ·· · · · ' ·· 
~·· -. ·~ .. ,·. \ .~. · .. , .. . , · ... ~ .. ·. , . , .. . · .. ; ~ , 

. . . ·Q . . D-i"r.l"you· feel free "to exercise your. OW?b inde-
pendent judgment ditring all that time,. or d-id yq·ii 
feel constrained by some ride o-r:data that. were is

. , . sued by:the .Associ.ation, or any recornniendat.ions of 
the Market C<militi'o·ns Co111-1nittee? · · . 

·. l'' " . • ·, 

A. I aways felt fr.ce to make ~1:1.y own 11;·i~~~; aml. 
I always did tnake theni. · · · ·.. ' · · · · ' · · · 

·." · .. :" Q:,'. · :Yo~·: azwd~s"aia? ,_·" · ·· ., ·> 1 
• • 

• • • • \ °.\ • : 1 \ . ~ • . . ' • . . . . . : : . 1. . ". . : ~ · ·, ~·. · .. .. ·. : • .. . . ·• t • ': ' 1 

A. Yes. . , " 
· ·" ·, "Q . . -. How ·did yo1h adviso your..t1·a<le 'as . to what 
" · .\ · )"our prices were, or". iour representatives, or special 

a~nbl · · 

i .-. : ! i "A .t We -scut·ont lists ·on· our own statiOnery, show
in~ the ~ifforent · ifonis ·and onr price f. : o. b. cars 
mill, freight at t.he bottom the amount .. to add ~or 

. freight in dollars and cents' to cover tho point which 
"::: . that represe11tative. covered. . . :.: . ~ .1. 1 

· ·· .i·i.r Q.1 :~·Yo~m~{d_~~. 0U.t; and ; clisthbutcd yo~n (),\·n·pr1ce 
hstst "· ' ' •1" "' .. , · -. • · "·, ; : .. · • " · . ... . · 

.i,:·;· : ·.'. _ :, ;~:·!\:.xe·s; .;. ;;· '._i: .. . ;.·::,, · ... ,,L;.;·.!. ·;·:·:·::·;. =:- .. =_;· - ~ :: , .. .. . '. 

q. Did you use any bo.oks oi'. data· that ·were is
!:-· :!' .~1fW~ !~H .~i_iY, . of q!·~ : associations . ~s pr-ic.e lists_ ?. 

~ I • ; ~ I • ( • • _.~ • ~ : ) • ' •• ) l • .· , 0 • , l : • J 

:·:: ;~ .. "' .. ~~·! N ?~i.e 'whatever/' . fVoJ; . I, ppi 321-2:) · ... '. 
. • .. • : : : ) i j ... ;: : ; ; r , • ' ·' H' ~ . .t ; ~. , ~ : f /.' ! . : . ~ ~ : · 1 • r . : , ; . = ... : . , : : : ~ 

:'•As' stated hyt the 'Di~trfot : Co~1rf ,, "'Elther'. they ··cli<ln't 
carry out fl1eir bargai°n, or th((t)'ri~~~ quote(i ~i1st liavc 
b~en.,abor~ the.ritinhnmri price: '~ :nut it wii .. ~ incumbent 
upon the Gove·rnmcnf fii'p1:b:Ve 'eithor"tliat ;t.lie ' dcfen'ciants 
!~~d, ;c~~ri,~~. i~ ... ~.~~, ,~~ that '~t,~e prices .. 'ciu.~te<~'.': were 

above tlie nununtmi't >nce ;, .. ; iii"""" · ,:; i : ·;:1 .. · .. · 
· : !· 1 ·" 1;t !• • i P~:· r,' : :. ~ r '.: ·r·.r.'. r 
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The Government did not oYeu undcrfake fo :show the 
minimum prices which w<~i·e alk~g<~d to liave hce1i deter~· 
mined from time to time. . 'I.' here are ft : f (~'''' scattering 
recommendations in ' the. rccorc1, . but'. tl1ei·o. is'. no : prc)of 
that these \\'ere; all that ~ ,,rere maae:. : .·: . ': . : ~ .: · .. : 

The Government" did not even: u~1dert.ake to· prove· the 
relation that existed between tl1e i·ecommended niini.Ilium 
prices and the prices at which members ·sold their floor..: 
ing, 'nor what effect . if . any t.he said . recommendati<:»ns 
had upon the prices of the different members. ii ,; " ' : ; : 

. ' ., . . ' . ' ' : . . ; ·;. . . ' \' . ! . : ': ; ·. : . :: :. (; 

The Government did not even qflepe'. tlmt. tho minimum 
price plans were carried out; 9r that flooring· :was -sold 
by the defendants . at ·prices equal to or· more than : the 
recommended or alleged minitnuro prices. ,; As ,; pointed 
out in our analysis .of the·Government's petition on pages 
10·12· suvra, : all that the Government alleges .is . that. 
the defendants ' "concertedly establishc~l . an<l maintained 
as the ba.s-is of their imlivid·ual selling:priees/' tlw afore,.. 
said minimum prices. \YJ1at this allegation means, .~ve 
do n.~t know. {Po~ it ~ possible, ind:inin:g~; . ; scJ !>ages, 
10.12 siipra:) .; ·At ' ariy ·trite : . the;/ f~regofog :aliegaHo.ti 
Was .hico.rp(n:ated ~ri ; th~: p·eti(i.~>h rr{~rcly .. ?f )v~!y"of ·i1~·: 
ducemen:t· The· Govm:ninmit· aliog<~d · that ·the .. defendants 
by f~o·n~e1:tedly. 1iz.ai·1it~1.i11.i1ii/tJ;), ,iiii1ii1~i.l"ii>~ !vrice{ as i .til~ 
ba~is of:t.h~ir in°d-ivjdual ~ell/iii{[v~ice's '(ind the\ir11·~or~ 
fc~1?~· -_or sale, commissi on.s·; '.etc:) :; l ~have .: al~vais.'·'.maii~~ 
tai~ed ... duriiig. said 'peri~ci a11d , stiJI · .. Itiain:taii1/ .. d)?·~'Yic.~foa~ 
ti.n'.f0rmi~y "bet·lvee·n 'fhem:~·ei-vc~s fl"or u;i/;t f. :o; 'b: .' selli~1.d_ 
Pnce-s" and "~net del·iVercri'~~::;;.~s:11 ; ' ~ ·«''. 1 

'. .: : ~ ::. : ·t .• , .. .. ' " 

... · : . . . • · . .. , \ (·· ·~ ~ ~ - ~ \:.: . ·~.: : . . · : : '~ • : { '1 : .·. ~ =··.'· ( · .... ~:~ . ; } 1 • • } 

It :is .the alleged uniformity ·· of. prices ' upoll: which rthe 
GQver11ment: based. its. cas·e ... Of course, ;the: ~Vidence· is 
eonclusive that . tlw I aUcded ;• uniformity· i·Jlevcr ; existed 
(Pag· e 116 . . n • • • ' . . . ... ' : . .. .. . fl .. i ; I . s. · -162supra.) ~ ·.- '. ;:. ~ ': Ii · · · : : : . , .. .. -..•. · · · · · •· 

. .! ". , .! ! .. \· .. ct ~ J . , ; ::·i. > : !·. ·!~ ... ~ f ~ ;·: 
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For further proof that the minimum price p1ans, sci
entific price lists, etc., did not work out in actual prac
tice, s.ee. Vol. Ill, pp. 207, 230-1, 246-7, 249-251, 299, 333, 
340, 411; Vol. IV,. pp. 4:~5-6, 519-521 .. : All the foregoing 
evideuce was introduced by Urn Government . 

.. Furthermore; liir; Thomas Formau, ~ .witness called 
hy th~ Government, testifie<l that he was a member of 
the .. various : associations from 1898 until 1918 or 1919, 
(Tr. 137-8); that i~1 the early days, say in 190.3 or 190-i: 
an attempt Wi\S made to fix. the price of floorh~g, .. bnt that 
"it was a. dead failure" for the reason that "we cou1dn'l 
hold together;all ·the time somebody breaking the price, 
we, ·got· disguste<l with it.'' · · He also · testified tlmt the 
members tlrnrefore ignored the· price that had ·been fixed 
and sold their flooring· as best they could.·· And the same 
conditions obtained with 1respeet to· the alleged mini1i1u.m 
prices·"iohich ~ ivere: recom.mended-"we were never Con
trolled in an·y way a( nll....:_we all went :rnd sold our stuff 
as:we were n mind to." (Vol.' I, p. 138.) . 

·i The, .Di~t~i~t° C·~~~;t 's . ·~~n~l~sion . i~. ·.~qua·~·~ly ! ~pp~se<l 
hy : t~e .t~~tini.~ny of .M~ ~ Edward . B .. Gordon, bf~. Grant 
Keehn, :I>~of e.ssor Albert ,J 9lm)Iettinger and Pr?.fessor 
~lorn.er ,B. :Vanderblue. M;.' Gordon is o.n ·the· Research 
~t.aff ,of .. ~he. Bur~au· ·,Qf Blisi~.e~s Researcl~ ·of · Harvard, 
Pi:~verslt.Y., . ~fr. Gr~n(.~e-~h1~ is· .~ · gru~lu~t~ ~~ .th~ Har~ 
ya~d .. . G!'a~u~fo School. of ,Business Administration. ,and 
18 .. ~ipploye<l . .i~\ U~e. Statistical" Department of .Gpld1llan-: 
~achs ~ .'.Company o(New Y.Prli . City; .. P1,ofes.s~r)Iet: 
tinger IS the Assistant Profess~r of Bushie~s Statjstics 
of the school above menti~n~d. ~~d Consulti~i~ St~tis-

• • 0 

hcian ,for the .l!,edei'al, Reserve Bank of. Boston'.nnd the 
Ludlow: Manufacturing Associates.. ~Prof e·ssor .v ander-
blue .is. Professor 6f;J3usiness ·Economics in'. said· School 
and Economist with the Harvard University ComJDittec 
on Economic Research. · . 
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MR. GORDON'S TESTIMONY. 

~Ir. Gor<lon testified thnt prices may be kept (1) at 
an unrcasollahly low level, : or (2) at an unreasonably 
high level, or. (3) at a Teasonable level, or .. ( 4) intermit
fenily at one or the other levels previously mentioned. 
(Vol. II, p. 625.) · He stated that if the defendant Asso
ciation and -its predecessors had controlled .. the. prices .nt 
an m1reasonably low level there ?pOul<l ·have bee·n m;i 
c·llter: supply 17roduced. I11asmuch as other .supply wns 
contimwusly- ·produced by nonmembers, (see pages 27-31 
supra) he conclu<led that prices had not been kept at an 
unreasonably low level. (Vol. II, p. 626-7.) 

He .testified: that price$ had not been .kept at an u11-
reasonably high level, fo~ the following r.easons : .· . 

, If. the price o~ a commodity is kept . at an unreason
ably high..level there wo~ld be spedal indl1Qemei1t in t.he 
form; of a~t~activ~· profits 'for the. p1;oduct1on. hy others 
of an additional supply . . 1,his supply \\~(mfo· eith~~·bi;enl~ 
the .rq.arket o+ deprive the .. original prod.~~.ers .of . th~ir 
trade. . , . . . . , . , . . .. , . : ... : : . . ! : .. . 

To control · P'tices at an itn.reasonably ·high level, it is 
necessary to control the potential supply; · 'rlie poten· 
tial 'supply· of a commodity : rests upon control ·of rrl\v 
material, equipment, capital, management and ·. labor l 
Th~ raw ~aterial ·of maple, beech and birch .flooring is 
tJ1e· rough h1mb~~.;\vhich acc.~ui1ts ·f:o~· 'abo~i· .~~v~;iififive 
per cent of the cost of the fi~ishecl p~odu~L 'i~.J.estig~~· 
tion showed that the members :of ·the defe11<la~t· '.A.ss~cia~ 
tiori controlled "less thah 2% I of ·the :t~tai ". stand . qf maple,· 
be.ech and bircl{ timb~r'iri .. tlie 'tTiuted : States, .. ~nd that 
from.1912 fo 1920, .inclusive; tl~e .members of saicf defend
a11t and . its ... predecessors 'devoted tO 'floo~ing . purposes 
less than 20.% of the annual cut of maple lumber. 3 a. (Vol. 
II, pp. 628-9.) See also page 26,supra. ' · '·· ,.,' ·=··. ···•r,, .. 
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~Machinery for the manu,f act·u·re of . floori11g can be 
freely purchase.cl.· · A'ri<l it requires oniy an expen<l-iture 
of $.30,000 to e·mba.rl-.; uzwn. the zwodu.cfio,n; oj maple., 
beech and birch fioo r-ing. Irurthermore; there are t11e 
oak flooring; manufacturers a11d . the saw-mill operators 
"\tho could ·-with01it: any additional (or only nominal) ex; 
pense engage in ·the · manufacture of maple, beech and 
birch , :flooring. ,~ · (See · pages .31-33, supra.) ; ' And the 
large ·productive capacity 'of noi1merribers, of -which not 
more than -15 to 20 per cent was used, could ·likewise be 
tapped if prices ·we1·e ·unrensoiutble. ·(Sec page 291 
S'UJ>ra.) · .- .. · .. . , ·: : · , · · · · , , · · · , 

: .i . :· · : .. ~i ·.tf. · .. • : · 1: ~·. ~ ,· : : ,· • . 

We assume that n~t ~ven the Governrrient 'will contend 
that the . defendants _'eve~ l~ad . con~ro,l of.' cqpj~ai, inmuzge· 
rial ability or. lafiot· :·· : : ·: ' · °" : · .- · .; :· :· ·: · ·. . . 
, .)t ,· ~~~~:.' c9.1~elu:<l~d,' :th~refo~·e,. tb!ut nelth~r t11e . defe~d~ 
ai~ts :~~or their i>redeccssors 0

litid co1ifrolled prices nt an 
~i~!~eas~i1~b1_y l1i~)~. le~'ei.",. <'V-01·: n 1 pp.: 632~6~3.) .· .• · 

• • • ' • • ) • , • • , • I ; ~ , I , I ' , ~ , , ' ' • , • I , • • 

·r · It:"ia's ·testified ' t.11nt il~vcstigatio~ · had disclosed tliat 
thero WaR no fixation (>l' control of p rice a t a reasoi1able 
level, because the . de.fendants diet not . have control of 
th~ raw . I!late~_ial, or capital, equipment, mamigenient or 
lal"?r . neces~ary to Jlw pro~luction . of ftoori.ng .. -; (Vol. If, 
p. 63~.) ,, .. . : · l' · · :- ·:· ··· . • .;. .i . ': :'. · · . . , .. · . · .- ,: : , · , !;; .. : . 

, : ' ' ' ~ I , , ~ ', ~ • 0 ~ ·,, , : f ', • ! ) • , ' • 
0 

! , : , . , f • I • • • : 'i' 
. ~V:ith"re_fci'.~nce 'tb ' irite~mittei~[ftxatioi~' of .price at one 

or a_noili~}· of .. ~he . ; ti~ree lc.vels alre~dy discussed, Mr. 
q <?rdon. te~ti'ped ~\s foll<nvs :>· ·, · : - ·' ·:· . ·· .. 

' ' • • • t • • • ' • ~ : :" ' I ; .' i ; ' : ! ' J ' ,. ; ~ · ' • : : ,. : j • : • ~ • f i • : I ! ,. : • ' • 

_ .. ;,: ,. ~-"A. ; 1\?' ell, ,~J~is qncth~><l .o.( ·.pric~ ; ,nmnipul_ation 
: . ; ; . \\. ?u~d-~~ ,clone in the followii1 (>' manner: '. ; .. . . 
, /,, I .' , : , <:" • , ) , .' , , , ' ; < • ~' : ~ j , t 1 I ; ,.~ , , , , , l . ' ' 1 : : ',: { , • • 

;,. .· ': · Tpe., seller, :A.,; ~yith . cQ~trol . ~i ,a · portion . of. the 
. , ,. ,suppl)'. . ~o?ld Tfil~~~ . his: price to· an unreasonabl1: 
-·~ . ....:.._-~~---... --l..:.:. ~:· .. ,,~ ··.• (' . . ' ,: ' .r . ---

- ~·"'Ma_ple flomfog cou$titntea'~~90 ·; ;-;cut of the tot11l (llooring)· 
output of Associatlo~ ,~nen;i~~rs .. . . (l'age 4-l, sir.pra.) ! . , : ._, .. .,. . , , 

: . '• ~ .. 
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hig-11 lcn:l iu u rdcr .Lo bucure a.<.k1it i011 ~\l l'rullt. .Pru
vicle(} lrn did not have. <»ontrol of the potential Rup
ply of the prodnct, other supply wonl~l hH produced 
am! sold urnfor the iudneomcnt of an n<leq un.te mar
gin of profit. 

·. -The seller, A., who was attempting price control, 
would find additional supply placed upon the mar

. ket at ·a lower price .. · He would be, forced to lower 
his price in order to retain his market. The failure· 

·to do so would moai1 the Joss of his market to tho 
cheaper supply, which was available to the pur
chaser,---to _the buyer. If he maintnined bis price 
at the unreasonable level lie wouJd be forced out 
of . busim~ss. If he lowered his price, in . order to 
keep his ·market1· he would cut below the price of the 
additional supply which was being offered to buy-· 
ers. Tho· price of the seller, A., would be below tho 

; ;price. of the uncontrolled supply for two reasons: 
:· Fir~t, the cost of production of the seller, A., would 
·be less than the cost ' of production of the additional 

·: supply, for~ if this· were not the case this additional 
supp1y would have been produced before; secondly, 
the additional supply, \:rith the. sa:rpe demand, would 

. cause the pric~ to decline. ' . · · ... · 

·. . rr1~u~, . the. l'esult w'ould he! to driv~ . t.iie protl~cer 
. of tl_1is ad<l~tioual ··supply from the ·111arket. . :this 
' ma_m1>ufa.ti?n of : v1·ices 'W01tld be · 1·efiected i·n tJi.e 
vnces rcalizell by the seller, A., a.nd would be evi
dent in comparison it.iith other vrices, particularly 
the. pr-ices of sim.ilar commodities. · 

· · · Q. · For ' the · P'l"rpose of ascertaining, therefo'i·e; 
· ' whether there -was fo, f.his. case a1i1J such attempted 

fj-xat·ion of vrices at af.tenzately high· and low levels_. 
in. the manner in 1which you have described, have yoM 
made a comparison .of the prii:es realizetl by the 
me1!ib?t·s of the ilfaple Ploorin.,q'llianiufaoturers As
~oci.at1.0n '1.cith an index of oll com'i)1,odity prwes, an 
index of all b-uildin..cJ 1material prices, an-d an, in.dex. 
of .l1i-1Y1:ber _pr-ices, anJ. .,also a. cornpar~so.n ?hill~ .the 

. Pr_tces .of. com.peting fioori11.9s .. . ., . . . 
· In atld-it-ion . ive. h~ve: conipared tiie p~·i~~s , real~~~:i· 
by rnenibers of the Association 'U)ith the cost of, the 
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1·aw ·ma.terial, and 'Ulith th e cost of other m.anufac
turin.(J and marketing cx:pense.s." · (Vol; II, pp. 63!-
5.) .·. . . . . 

The witness then identified and verified defendants' 
Oordon· Exhibits 6 and 7. (Vol. II, pp. B3?-64.7.) De
fendants' Gordon E xhibit 6 is· a comparison of the index 
of the. priCes ()f '"I'he 'Product" with th~ U1iitcd States 
Bureau of Labor ' Statistics indices of ''All Commodity 
Prices/' :"AHBuilding 1\foterials Prices" and "Lumber 
P r ices," by mo1itlls frcm Hl13 to . l92~t (Y ol. V, p: 899.) 

' : ' . . . ' • .· . . . . . .. . . .. · . . 

.· The prices of "The Product" 'verc· arrh:c<l. afby'tak· 
ing. the tno1tthly ave1:age prices .of 13/ l W' x 2t" Clear, No. 
1, and Factory (see pages 146-148, s1upra) .and com~iliing 
th.em iri the ·proportion ·of their pro'dnction, :yiz., .50 per 
<;ent; 35 per cent and 1~ per · ·cent, resrH:~ctively. · 'This 
method is known . as '' ~veigl1ting '' ai1d is used by the 
United States Bureau :of· Lnbor Statis tics. and statisti· 
cians ·generally. ·If is· frilly: 'explained by Mi·~ _Gordon on 
pages 635-647 of Vol. II. Defendants' Gordon Exhihit 7 
(VoL V, p. 9.01) iS the pro.of .of the :validity·.of the method 
used in . ari:iving ~it tiie prices' of ~' Thq 'Prodi.rnt'. ' ,'~~ . (Vol. 
11, p. 64·6.) ' 

Mr· Go~·don ;s analysis of Defendant~ ' . Gordon Exhibit 
G appears on pages 6'i7-651 of Volume II. . A reproduc
tion of: said exhibit· is .Appendi~ F, to this brief·· The 
~'litness conchi.ded thi8. shidy as follows: . . 

.. .' .· ·;' 'Now, ~.study ~f the: movements of the four in
·:.;. dices r eveals, the fact that d1:iring t;he years 19~6, 

~· ··: .1917 ·and ·1918, and tho first hnlf of 1919 th.e price 
. ' . . ~-

~----_.;_--·~----....._._......:........ .. _ ...... ---- ·"- -·-
. ••n sl~onl<l lie stated tbnt in some instances the .. supporting aat·ii were 

~ot ~:iute<l, fol' the reason tbnt it wns ~-ndiRI~~kci'ti)nt 'the ~~·plis or 
charts 'vi:re conect 1'<'p1·esentnl.ion!! of the dnta upo~'\~·hicll tlleY "'ere 
b
·,., ,<l · . .. ' · ,·· .. , .. . · .... . . , .. • ,· ., · .·, 
ase . 
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levels of the four indices were dissimilar. rriie in
dex of all commodities prices was on the highest 
level, and the index of all building materials prices 
'11pon ·the ·ne:xt ·highest level, followed by t.ho index: 

· , : of lumber ·prices and with the index of the Product 
upon the lowest level. . 

. , . ' 

. During the fast ha.If of 1919 _ this relat.ionship 
changed. The Product advancing to the highest 
level, all building materials to the third highest level 
and all commodities upon the lowest level. 

.. ·.·'.A stu-lly. 'of the indices t.hem~el-ves, that is, the com.
" ?n()dities which ·make them, up, ·u:ill explain tltis 1 .. ela
. . tionship . . ·Maple 'flooring is a specialized p1~od1~ct 
. and cannot be .used for a va1'iety of purv<>ses,- its 
.sole outlet being for fioori.·ng p-urposes in .b·ttildfog 
construction. Lumber, on the other hand, is a less 

· . speciali.ze<l product, although the major· proportion, 
it has heen esthp.atcd sixty per cent, of all . lumber 
goes into new hui.lding construction. rrhere are also 

. a variety of other uses, such as for boxing, crating, 
·. 'shipbuilding and such outlets for hlmber. · .All build
. ing m.a~eria1s is a .still less specialized group. 'I\fany 

· " · of tJrn ·product.s· making up this index are· used ·in a 
variety of industries, and in addition many of thom 

. a.re mHde from raw materials, sucl1 as. iron and s teel, 
which,· if tho prices are not . attractive will be di
verted and processed into Qther commodities .. · , The 
all commodity index Jias ,no specialization, being 
made up of all manner of commodities and will be 
influenced by an increase or decrease in the amount 
of building in the ·United States only to the extent 
that those products nst>,d in· the building industry 
make, thems(;l':es fel~ in the ~eneral a~rerage ?f the 
404 eommod1ties · '\v·lnch are .mcluded m the· ·rndex . 

. · -~VoL . II, pp. 650-1.) . 

A)ieries of charts (Defendant~' .. Gordoi1 Exhibit~ 9-13, 
lioth. inclus1ve) .~ere .then introduced in ~vidence . .. . (Vol. 
II, pp: 651-662; Vol. V, pp. 917-925.)'_ These ch-arts.show 
that the deniand for maple flooring "is · depe11dent upon 
the volume of new building con:~trucf.ion : in /;he United 

~ . . . . 
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Bf<'1rtcs, mu1 explai11 the ·reversal of vrite level tliat tool~ 

z1lacc 'i11, _1919-1921: They show · 

. ~·,that as ll~c .volume ~r uew building n<lvanced 01' 

increased or decreased the · volume of new, orders 
booked by AssoCiation members advanced and in
creased or decreased in a corresponding manner.11 

(Vol. II, p. 662'.) . . 

Mr. Gordon testified: · · 

, , Q. Now, ·having. <liScusse<l · tlie qu~sti~n' . o! the 
dependence of new orders booked by ·members of 
the:· Association upon the volume of building con
struction· in the United · States, will· you go back ~o 
Defendants' Gordon's· Exhibit 6, and point out, if 
there is anything that you desire to point out there, 

'. the relationship of ·the deoendence or the importance 
· of. the dep.endence in the-reading of this chart, Ex-
hibit 61 ·' ' '. . . . . . . 

, : .. ··A. · ~ :l 'he purpose' ·of ~ieter·;n-i1~ing ·the.· dependenc~ 
: of the demand for 1naple -flooring upon the volume of 

building construction in the United States was to e:.v
plai1i the change in price· level as sho_u~i by the cka:rt 
Exhibit 6. . . . . ·.. . .. . . 

· f!uring the years 19H3' 1917 a-iuJ, · 1918, when tl~e 
. index of the Prod'U,Ct wa.~·'1.tpon. a lower 1·elative t~vel 

· · : than th~ other 'three ·i·nr).ices,· there wds very httlc 
· · new building construction in the United States be

. .. cause of restrictidn.t;iplaced upoti that i1·1dust1·y. 
·~ . . _:.-:is a· ?:es~lt. t'1~isfailur~ ·~1 den?ca1id fo.rff.o01··i1ig ifl~ 

·: evitably ~au.sedjts : price to . stay .upon. a low .level. 
": !he continuance of th-is low vqlume. of puilding, dur-

. :.: in~. t~i,e years 1917 cm<.l 1918 created a,:shortage of 
building, which at the close of the war anJ, the re
moval of restrictions upon the industry was allow~ll 
expr:ession m~d explains the tre·nietulo·us itwrea.s~ i 1i 

de~nd , for "fi~orin.<J a.nd other -builditig materials 
·during the veriod 191~ to date.· : This shortage a1~. 
the con_sequent hi,qk ·leiiel of bu.ilr];in,g .. since ·1919 is 

. shown in a chart. . .. . 
. .. ·· . . ' . ...... , , :·' · .. · . . . 

l:·. · Mr. Johnston: :. ·That· is Exl1ibit 14. 

A. Exhibit 14." (Vol. II, pp. 662-3.) 
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Appendix G is_ a rcprodndion of the Defonda.nts ~ (for-
do~ ExhihitJ4. (Vol. v, p: 927.} ___ _ · '., _ · · 

"It is (ttJpare.-ut that * «' . ~ fnnn 1916 to mis 
the volume of bidl<.lin,q decffu-e(l to a level lower than 
at a.1iy other t-im,e since 1900. 1'he area underneath 
f.he line of trend [1900-HH.6 projected] will ,<Jive 1JO'lt 
an. approxiniat-ion of the accumulation of building 
_shortage." (Vol. II, p.- 667.) : 

Mr. Gordon also testified: · 

" The difference in level of price before an:d after 
the end of 1919, it has bee·n shown, was C(]!USed by 

· the specialization of the Product, which can be used 
only as fioor-in,q in the con,stnictio-n of new building. 
The chanf;es in the quantity of new b·uilding in. these 
ve!·iods ojf ers expla;ialion of the change_ i.n relative 
price levels of, these .four_ in.dice;<>.' ' (Vol. II, p. 6G9.) 

• • $ • • • • • • • r. 

This falling off in the vol~~~ ~f bu.iiding was. due to 
the resf:rictious imposed by .the GoYernment during the 
"'ar. (Vol. II, pp. 6GG-7.) .. . . 

1fr~ "William),. S~tin~le;:s testified : ~s ·f~Il~~s :: . · 

. '"In 1~19, there was_: f:\. _marked shorta~c o~ . good 
lumber m the market,· m fac t, at that . time it was 
P.rac~ic<;llly n ·runaway market. It'.was only a ques~ 

.· tion .of whether you· had the t;l1ickne~ses and grades 
that wer<:\ ·required by the· indu'_strics demandi:ng such 
lmn~er. · ·. D·u.riru,-. that 'ti1n-e ' we · so1:ted o?it_· a la-roe 

.. amoun.t of No~ i Corn-mp;;.-,,' ftoortng ·stock and. sold i.t 
· · o-n the'' tnarket · to · othe1· :ind11,st1·ies: The. p-riqes of 
· .·,·_ rough maple lumber 'd·urin.'rf 19Ui, (l;nd 1920 co·1n.parcd 

· ver1~ favorably wi.th the · prices of", maple _floorinlJ, 
: <flthou,qh ·at that tinie: there' was a great expansion, : :in the bu#di~u1 trades, a.nd oUJin.g to a couple of seri

. ·: ·ou~ fires · that ·occmTed in :tJi.e ' fi.o_oring ·_i1idusfry, I 
· · tlnnk ·tloori-ng 1 lt(J.tl. 'a tdidency . to i fiiu:tµ·ate a\ little 
.. __ mm·c i-n ·11al1ie 'p·1~{11Jably th-mi: -t~1.e: n;nigh lu,-mber.· T he 
. · first fire ocC1.1.rred in f he dry ' kiln ilcpa.rtme·nt of the 
·"Horner '1)(:io-ple;· wli.ose·ploot" it';as' _ lo<;~tef! p,t·, New

b~rry. A couvle of 1m.onths later th.ett--m.ill''at R eed 
City burned. The H orn.u people manufactured 
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·about: 20 ver cent or better of th~ etdfre· output of 
i.Uichigan or of the so-called Association, and at the 
time of the 'fires they had smiieUiing like 19,000,000 

· feet ·of'ordP. rn on their books. Their customers im
. mediately attem,pfeil to get' oth er manufacturers lo 

supply them, uiith flooring. · I took on some of that 
business a.t prices which were to be fixed at trnie of 

· · -,~hiznnent. · These prices· were to be at wha-teiier 1 
'lras then seUing fioori1i.r; at. · · 1Vl1e-n the Honier sup
ply wa.s cut off and their custom.ers had t.o bu11 floor
ing elsewhere, it made it ven1 diffi-c-ult for many coti· 

. . . . tractors to .r;et the materiil for buildings alread_y 
. " co?i.tracted f 01-. . Dwring lHJ 9 and 1920 f.he dcrn-0-114 

for fiooring. i·ra,~ very 'great, and i t was neeessary 
. . ,for tny co11ipa-ny to a.llocate ·abn.ost every carload of 
· . ,floot·i11-.r1 to the custorner that was pressiitg us hard· 

.. '.est for sh·ipment, so that O'Ur ware.ho-uses · u:ere en
.· tirely enipty. · . . 1-V e were then nmnin.!J continuou.sly 
· · and bendi-ng ever'tf effort to · 11ia11.i£f acture all ice 

could.' ' (Vol. I , p. 198.) 
. ; . . . . ~ . ·. . . . 

lifr. \V. L. De '\Vitt t t:stiilcd : : 

"\Ve Jrnve never been a party to nny Hgrcement 
o.r understanding of nny kind to limit our :prod.uc
t~<m. \Ve have steadily i ncreased ·our prodnch?11 

,.. . smco 1918, when it was between t11ree and four 1mJ· 
· lion. This Year it will be .over oio·ht million.' He 

·:· hq,d._ a little ·falling . off 'i1(1920, ; as
0

. our. plant u;as 
_ :.. clo~ed by the I. ·TV. ,_JV. · st~ike for a -period of ab~;d 

,;,,, .. t!He.e ,,~ion~hs. ; That. was: m the , early part o/19.,0, 
, " b~!tJinni·ng. about .May 1st and continuing_ unJil prac-

ticoJly AtigtMt 1st, 1920. There had been talk of a 
. . " strike. or a. threat of strike for nearly a year l1efore. 
\. · ,·. Pra~tical.ly all the mills in: TVisconsfo, Clind the Up11er 
. :· · · ·, Penl-'nsula_ of..M~chi.r;a11, . were "closed , dow·n· frO'ln J!ay 
· . · .. 1st .. to (.I.bout August . lst,- 19.20. , T hi.er. cau.sed .a ,qrea.t 
· :_ . · slto1·ta.qe .of fioor-inr) ·a-iirl was .-probably ott-e· re,a.soii 
\ .. why th~ prices 'fluctuated so much .. Prices were t~cii 
· ·._. '. per~ . high. ,~.- Thf,_re . '/µas a ,qr eat\ t;.ar:ia.tipn in" pnces 
.. ·, d·ir,ring that period .. ; 'J:he 1. . TV. lV. strike was ,qei1r 

· --" <!rnl am.on,p the mills in Northern Wisconsin and th,~ 
· · · west por~ion of. the Upper .Peninsula of Michigait. 
·.· ,, ·_ fYol. .11 pp .. 234-:5.)-. , .. \ < ... :.. " .. • L. :, . . " , i 

\ • • :\ \ ' : I ' ' ·~ • ; ' ' •' ' ' ' ' ' ' ' ~ ~\ ' ' ' ' ':\ ~': \ \ • \ ' • ' ',. \ \ ~ \ '\ ', \, :. ' ~ 
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That during 1919-1920 contractors and others were 
bidding for deliveries irrespeCthie of priCo in order to 
get flooring for buil(Ung- already under eonstrnction, sec 
Vol. I, pp. 346-8, 381, 383, 432-3, 446; Vol. IT, pp. 458, 
574; Vol. III, p. JBl.37 ·For n statcmc11t of the ,\ra'g(;s 
paid; the prices of supplies and rough lumber, sec A'J)
pendiC<~s H, I, ~r, K, :L, l\I and N; wldch arc copies of Do: 
fondants.,. Exhibits K, L, '1\ T-1, CC-~, 00 and PP, re~ 
spectively: (Vol. I, pp. 224, 229;· 268; Vol. JI, pp. 769, 
797, 798; Vol. IV, 820, 821, 822-5, 834, fol. p. 5505.), .... 

Jfr. Gordon also pointe(l oi£t ·that there were 21 co1n
tnoditics 11ientio1te(l in the United .States Burea.1i of La
bor Statistics, · lVhole.sale P1·-ice · Bulletin.r.; that had a 
higher' relative peak priCe tharulid "1.'he Product". (De
fendants' Gordon, Ex. 15, Vol. Tl, pp. 670-l, VoLV, p. 
932), and 146 other comnwcl:ities that had a higher aver
a,qe price for the period of 1913 to 1922, i~iclusive; than 
did "The ·p,;oduct." ·(Vol._: TI, p. · 672,. Def ts.' . Gordon 
Ex. 16, Vol. V, pp. 933-943.) . . . 

For, ~Ir. Go1·don's summin.1 up, in support of his con
clusion that_ the defewfoniAssociation and its pr.edeces
sors d-id no.t co·ntrol the price of ·maple, beech a.nd birch 
'/loorhtg, see fol. II, VV· 673-676'. · . · · · · 
. . . . . . :. : : ~ . : . . . . ; . . . . . : : . . 

. : . ' . ' .: . . . -. : : : . : .. : . . . . . . . : . ~ 

. ;!: I ·. • 
: ·. 

·.;. ~ . ; . , . . ~ . 
-·- ---.; tru$: I • • ~ •• • • • •: • • : , • • .' : • ' • •: • • ' 

: · • * .~ in the Engliish imrliamentary 'tl~lmtes. upon· the corn laws 

abo~t the yen~ 1840; it w;ts esl:imnted. upcm dut.a fumishe<l by Mr.' ;J~ooke 
In his Ilistor;. <>I Pri~:e.~, 'thnt a cfoiic~ency of oite-~lxtli in the F~nglish 
han-est resulted iu n. rise of at l~ast one hundred IK'r ceut

0 

in the price 

ot eorn: and niioth<!r estimate l>y Daxennnt and King, at the. close 

o~ the, sevc1;teent.h cClltnry corrohor:.itea 'this appi;Jcntiy excossi~e 
0

Statc-

~l:~llt;·,;~ ! \~t:fr1sl~all's Jn~;~s~riii S~ct(,ig, p. ~~4,)' :: ... ~:·.':< ,.>j 
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• : 1r1R.: GRANT KEEIIN'S TESTIMONY . 

. Mr. Keeh.u i~1e.ntifie<.l two churt8, Dcfe~1<la.~1ls 1 Grnnt 
Ke~~lrn E xl; ibits ' 17 arn1 18 (Vol. v; Pll. 9J5-7) whereU1c 
j);i~es of "':rlw Pr~du~t '.' were compare(i with th~ pri('cs 
of C~mpeting wood floorings, . ~iz.': : ()Hk ( U hard'IVOOd}. 
arid Arl~ansas Soft Pine, Sout:he1:}1 Yelio'y .· Pine and 
Douglas Fir,. which are soft woods. The second cliart 
al)ove ~entioned ·is a ~omparison of the i~dices of the 
prices ·of a.JI . the floorings above rrientioi1ed. (V(>i. 11, 
pp. 679-683.) Mr. Keehn testified: . · ' .. 

· "A. ' 'l1his chart, Exhibit 18, '·indicates that the 
prices of all five floorings started to rise sharply at 

, about. the ~ame t ime, in March an<l April of 1919 . 
. . ;l1li.e rise of the vric.es of .The Procl;ii,ct, ho?vever, UJO,~ 
, not as accelera.ted 'as that of the· priCes ·of the other 
· · four iiJood fio o·rin.<JS. ·The la.st half of '1919 saw a 
. .reaction ,in foe advance of the prices of the otl!cr 
_. . f.J~orfogs, whereas the. P.rfoe . of .1'he Pro~nct, wh~cli 

as can be seen , wns shH 11pon a r d atnrcly . loMr 
level, continued to advance'.; ·· · · ' · · · ' ' . 

.. . In November and December of 191!) .. the upward 
movement was recommenced in ali 15erics, with :Tlic 

· : Product still upon a· lo'\\;er level. ·" This· rise was con
. tinued . by all· five . 'vood . floorings until 'early 1920. 

Tho s?ft woods, Arkansa,s soft pine, · Southern Y.cl
l?w prno. and Dongfos· fir reaehod their pc~ks corn· 
CHlently m February of 1920. 

'rho hard woods, oak aud ~l'lic Product, continnc~l 
to advance and did not reach their peaks 11ntil April 

, of 1920 . . The decline which has set in after tbe peak 
. prices ' iri. all of tho five series was broken in all by 
·a slight .r~~tction in the· third ·quarter bf 192~, but 

·· the premp1touR downw}l r<l movement" was · agarn ·rr.-
. ; snu1ed.:. ... , . , . .. 1 .. , .. · .. , .. ... . " i .. : · .. ·: . • · 

; · · /l'hc <lo-~v11wal'<l moveme'r1t. of nll ·indices Wtts bro
:· ken 0~1ly m Febrnary1 1921, save: for Southern Ygl-

low prne, and culmiI:ate<l . in the low poin~.sj~ .19 ... l.., 
Douglas fir was, the first to . reach its low pornt in 
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Ar>ril, -1920- [1931]. · The · ucxt bvo months saw a 
slight readion in ttll prices, au<l, with 1he exception 
of Douglas fir; .Tnly agai11 hrought a deeJine. 

rrhis markc(1 lhe ]ow poirit for t.11c ot.hcr two soft 
wood floorings, A 1:ka.mias soft pi11c · floori 11g nnd 
Southern yellow r)ine floori . .ng. . · .·. 

· The next month saw a sharp rise ii1 thc.-indiccs of 
the soft wood flooring prices. ,. The two hardwood 
floorings, however, contimie<l to decline in price. Oak 
flooring reaehe<l its low point two months later, in 
September. . . . . 
. Mr. Ne~an: .. '. ·; ' ::··: . 

. Q. 1Vhat year? · .. · · 

A. September, 1.921.~ 

Mr. Johnston: 
·Q . . Yes? . . . 

A.. And The Prod·u-ct continue(l to decline· imt·il 
· Octob(w, when .the ·bottom ·was .reached,.· 1.'hus the 
price of The Pr0<foct was the last one to. aclvance, 

· hav·ing contin-ued its doivnwanl rnovement . i·n the 
face of the sharp arlvance in. other floo~ing 1wices . 

. · A reaction from the up~va1:d fr end was felt 1Jy all 
of tlrn flooring prices in the ea..rly months of 1922; 
but the upward movement was again resumed in the 

· second quarter of that year, nncl continued .with but 
few interruptions to l\Iav of 1923. · . . · '. · ... 

. , ~l1e)~1·~diict ;t:i~·~ , i~~de;. 7~~'.;_ .~·i,~,;1/:si·n./.e. it~ , ip1~ 
... 'J!Gi~it in 1921 at a slo·wer iale than all otJuw floortnf/ 

. rnd-~c~s e:rccpt for that of D ong la.~ 'fir· fioorin.t'f, frorri 
their res1jeetfre l01.~rpoi·1its~ ; · .... ; " ! 1 : : ·: '> : . ·, ,. ' 
. 'Tl~is: c6'inpa;.,ison i11,dicat~~ · tlt~~ ~ pdce· · ~>toveinents 

. and .fl·uct-µa.fions of these comr>e.lh1.r1 ft.oorirws .to have 
. bec·n pracf.ically i<lciu.h·(,.l ?1}i.f}t f71osc 'of fli f?. 1Jrifr.~ o.f 

. The Product. · 4·ilZ: Juil:e· ·'l110t.:e<1 " f o.'r1r:tlufr u·ilh ·soft' 
" wooi/. ·jloori11{JS mul coir1-cicle·rdl:1r re.acli e1l thci1· pNtks 

... awl .trol.igh.<? earli~r than. di<l f.lic p1'.ices .of.t1w hard-
.. , WC?.od fioorin.gs. . . . . . . . . . . . .. . . : ~ . . . . . . ' ·.... . . . ~ \ ~ '· l'. . . . . ., ..... 

· .. , •· . . The Product is , sh~wn , to .. ha.ve advanced .. less 
. · ·, sha~pl-y en~, th.€! 1!·PS1;~i;ngt;_, .b.f!J~, ·,i~.i," ?·q.1 ~ ~.1~<f .a !f:ai?" in 
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1921: : 1 t. would appear ; that the existence of the Ma
vle Floor·ing Manufactu,rers Association has j/Ot 

tenrlccl · to accelerate the upward · movement of the 
vrice. of its vroduct. . ' ' . . . . . ~ 

I t would appear further that the 11IapleFloori11g 
11/anufacturers Association could uot /ia,ve lta<l con
trol of the prices of its vroduct when the price of 
its 1>i·oduct did not advance fo the face of sharp ad-

"· ·va1i-ce_s' of' other fio orin,rJ." (Vol. II~ pp. 683-4.) 
.. ·.. . . .. ; ... ·:: . .. l . . · .. 

: · :xrr. ' Grant Keehn also testified : ·. 

''\V ~ investigated the prices of The i->ro<luct1 .or 
the prices r ealized by the members of tho : Assocrn· 
ti on [sec page 210, supn:i ] with . U1eir cost of 
production, and in comparing the prices with the 
costs of the raw mater ial and the other ma11nfac-
turi11g and marketing costs. • *' * . 

The cost of the raw material in the prnductio1i of 
. . 1naple fi ooring is approx imately thi·ci-quarters of 

·. < ·· the tot a,{, cost of t he finished ini aple fioo1+ng . . ·• . • • 
· · .. ' 11~ ·m aking · the· comparis"on ·of the costs of the raw 

material and vrices realized it u·(i.s 11,ot our pu.rpose 
tr;. show the rela~foe aniount of profit sccure4 at. oi~e 
tllne as c01npared to another, but m,ercly to md1caie 

; ~·ha.n,qes in t he cost of . the raw materia~ amd tlte fi~1-· 
. · ... ished product, and to compar e the fluctuations m 
· . , their pric~/' (Vol.II, p. 685.) .',, · - . 

i ! ~.fr. : Grant i<:eehn thei1 idor1tifl~(f Dcfc1idantsr Grant 
Keeln~ l~xhibit 19, wl1foh compare.~ tho index of t1.1e f.o.b. 
~~ill p1;ices of 4(4 r ough maple ' umber ' ·.o~ ' three gradr.s 
( F'frsts . and Seconds, , No'. ·. 1 Corr~mo~1·· and No. 3 Com· 
monps with the price of ~'Tlie P r oduct,:" for the period 
of 191~ to 1923~ (V:oL II, pp. S86-8; Vol.. V, p. 9~--
, · ... · .. ' .. ---------. ···--·-;- .. :'. d 
:_'~he pr.ices .of .tbe tbree' g~ades Of ;c;ugii lumher. were ntld{.><l Oll 

. . . ' ' . . ' . .. ' .· : ~ 

the ar ithmetic . a;erage ;was .take~ 1rn the price of t he comblne4. grad~ 
'--~ - ,· "We c-Ou1ci ti.Ot wcigJif . th~ ·pn{:e·a-.of ~ lies~ .t hre.e graitca m pr<>

·, ' p~tio~'· t~ t heir .t1sc, ·b;cau8~ u:e· d(a not' 1u1110 tio1irei (;n· .. the 1·rla· 

tiv~ co1tsum.ption of t hese t hr ee u ra.dca 1111 t1~e· ;~;e,;1t.crs of the A3&1J· 

· : ·aiation. , Jt ~~".'ieoessar11,' thcr·etor'a; to ~on~bin.~ the~i on s~me at"bl· 
• • ••• • ~ • •• • • •• • • : \ • $ ' : ~ f . • l \ • \ \ . . . 

tra.rii basis; ana· 'th'e '· a'.;·ti1~~ieti~ > '·a.~·~rao"e 8e~in.ed . th~ . rea.sonablll 

method of C<nnbintng them." 1vn1 TT " c.o.., ' 
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. _Appendix 0 is a reproduction of the e:xl1ibit last above 
mentioned. . . . 
. ~ . 
, Mi: . . K~~hn concluded his exposition o.f the chart in 

question as f ollo-\vs : · 
! ' "From- thi,~ comparison it is . ev,ident · thai the 
prices of 1'he Product, of the lit a.ple Flooring ill amt

. f actwrers Assoeia.tio11,, were not unreasonable fr01n 
··the po·int of 'vie1v of the cost of raw material. ·A.iore
over, from, this single . point of view it ·.appears 
clearly that the members of. the Assodation, would 
have been justified h1- securirig a hi,gher vrice in the 

. :. years 1917 ,aud 1D18 and f h13 first part of 1919, a1Ul 
.. . the la.st half of; 1.V20, mul the first on-e.-half of 1921, 
. , · and fh-<J first part of 192H, 1'he prices of.11he Prod-
. uct wer.e -on' a relat-ively: higher le·vel than .the price 
. of its raw -rnaterial for onlv about one yea·r i~ the 

11 under co1isideration. 1J . : (Vol. II, p. 690. )" .. : ; . 
. . . . 

·.· irr. , G1;ant . 1(~ehn aiso .. t~stifled:. : .:>.: ·. ·::· . . ;:· . 
. . · . . . . . .. . . . 

. -"\Ve made a comparisoi1 or" the ·pri:cc of : The 
. ··· ~'rodlict ·with an index of tJrn average ·manufoctur

·:-· mg· and marketing costs' of the members of 'the As
sociation '. This index incln<fos costs other than 

.. raw mat.cr~aL . These average costs . wero made re
:ccntls. <piarterly by. the. Association . .. · • • ·: · • . ; rr1rn 

.,': companson has been made from 191() t<,> .1923. :'The 
: ;only other year in which a survey was made was in 

1.,···, 1913, which y~ar .we have used as -. a .base. · \Ve did 
: . :: not ~elievc if necessary to .clmrt . previous; to : 1916, 
.· ... because it wotild inerely: be a stni.ight. ·dotted ; line 
. !.' '. from 1~13 t.oi19~6.!' .(V9l. II, p. 690.) .. · .. : .. · .L:, 

. .' :"'" • 1 :~ '\~ ... ~ · · ~: 

~h~ f ~regoing comparison appears 01:{ Defendants~ 
~fa:1~t Keehn: ]Jxhil~it21,· (YoL II, :P: o9Q~ ; :;v 01: V, .p~. 953) 
'rii1~l~ is Appendix P: ·to. this brief-: : . _·; .. , '. :.;: . · .·· i · ~ r 
·:.i ; • •• : •. ·: ; .. : . ; ... : : . . •! • • • • • ; : • ; • • • ~ ; • • ; • •• ; • ~. ; • • ; • • : I \ I ; 

Mr. Kcelm .'coiiciud~d hf~ ~x·p,ositio·n . of said char t as 
follows : . 

" • : : >. I ? • ..... ; • I . " :o# • •• • •• ·. :,' ;·,,. :·: . ::;:·. ; . . • • • 

.:_;:; :_ . ' 'I~ is:·ap1)a_tent ,from · this· comparison .that . there 

.t: J 'I ~ c ~ j,: ;·· ·~:..-. !;~~ ~: · ; .. : · : "f ~·! ;.:: J: .. · I l i:.;: ~···.I, •::~: 

... ~~'}' t ;:;:/ . • ! ,( 1i·~·--H~ · · ·::.':~~~:;';· ·· ·· ~·+·; 1 ·'!!.•: =< ~~.~·: t :°.; 
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' is little sitnilm;i ty, except i11 'gencrn l dii-cctioii; in 
the mowmcnt.s of these t.wo iudiccs. I<,or approxi· 
m::i tely half of t.he period the nvcrnge manufactur· 
ing antl marketing· cos ts w<>r o · npon n, higher. rela
tiYc level than the prices of The P roduct, and dur
ing upproxirrw.tcly (mc-lwlf of the period this rela-

·. '- t ionship ·was r eversed. · · · 

:· "A.· stiu~y of a;.e item.s w hicii.1make 'U·P the ·avera-g~ 
. manuf4cturing an.cl marketin.r; costs, and the, condi. 

· · . t,ion.-g and forces which alf ect them, will provide an
expta·n.ation of the divergence and dissimilarity in 
the movements of these t~vo indices. 

·- ", "''Of th'o· items w h.ich go into .A:vc~age :Manuf~c· 
· ' · · ~urin·g _and Marketing .Costs, other · than raw mate· 

·rials not· here included, Jabor cost is dominant. :Be
. ·Muse ()f agreemei1ts "with labor aud the lack of an 

' · ~ediate neyessity to raise wage ra.tes;wages. prac
trnally always· lag after prices of · products upon 
which this Jabor is expended. Sq great is the lag 
that the payments made to Jabor increase even after 

.. : ; the_ peak in pri~~es has been reached and continu~s 
.. ·' .. to dcclipe even. afte~· the prices J1ave r eached their 
. ;_ lmy. po11,1~s , an~ . ll~YQ .again ~tarted upon the 11p· 
•::,: swmg . . . .. , ..... : .:._" . . . - ~ • ;-- · .' -.: 

. :· , .. : "Delay is also caused hi tlie ·action of labor· costs 
.• > '.by. ~he. incr,eased per ui1it . c.Xpeuditur'e 'after t~e peak 
.\' • '. has . been· reached ·:and the· rate of pro<~uction. ?e· 
; . : ~ . crc,a~es r snd co1iv~rscly, ! aft.el' ! the . r ate of actmty 
':·:;;.1ias mcrea,se<~-tl~e per unit · expenditure for o:.erlrnad 
''; . u_n<l labor decreases. ; ' rrho· other manufncturmg and 

• . ;. i 1 1narkotinfco~ts, 'wl,li~h /ii l~e Jhc .. ovei·head: e;xpen~es, 
~uctm~te 111 ·a' Hi.rn ilar = mitimer ; ·and 1 hrc' ldss flexible 
lll then· fluctuations. . 

· ·:i ·.1: ; '.''' 'I ·'.1 1 !,' 1 ', \' ' :;· · j (' .; , .,, : f(• , ,.,
1 

... '_ ~ ., .· 1 ' ', ,l •,: 

, :·: ,. . T!ns cor.npadson' hidicat.<~s . tlui'.-fact that the 
· .. .. Pf 1ces of 'r:tic Proqi1~t '~uring th~ last Iialf Of 1917, 

1918, and t~he firs t . hal f of. ; J 919 were upon a m~ch 
lower ~elabye level t.han t.he. a verage man11factunng 

.. ; :aud markclmg·cosf.o·-. , .. . -. : : .. ,~· « ' ;· !· . r-; ! · , .. ,, .... 
' .;;:). I/ '' ' ' •I •' ' • 

" As. was sta.tcd when a comparison wns niade. of 
'! .,. ,,the prices roahzcd to the costs .o£tho ,raw material, 

the Ass?ciation .would ~ave· been justified had. it se
cur.ed higher prices durmg tllis period. And it was 
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pointed out t.haL the cuuse of tho low relatiYe pric.e 
level of The Pro<lnct at this period was due to low 
volume of building construction an<l the consequent 
lack of deman<l for The Product." " (V 01. II, pp. 
691-2.) 

j • :· :·· 

Mr. Keehn stated that he an<l Mr~ Gordon had investi-
gated the relation of the price of The Product to: supply 
and demand. Mr. Keehn <liscussed the laws of supply 

l . " 

and demand, including their r elation to crises, or Busi-
ness Cycles, in order to sho".,'v how they 01)crat.e whe1i. "ii,n·~ 
hampered by a.rti.fioial control. (Vol. II, pp. 692~ 700.) ; 

.. . . · . . . 
• f ••• 

A series of three charts were then introduced in evi
dence. These charts all relate ·to the. ·supply of and de
ruand for The Product, and show the relations 'of each 
to the price thereof for the: pe~iod of 1912-1923., · .. (Vol. 
II, pp. 700-705; Defendants' Grant Keelm ' l!}xhibits 22, 
2.l.and ·24, Vol. V, J)p. 955-959.) :Mr. Keehn- eJ..~lained 
tile methods employed- ns ·follo-\.\'S: .. : · · 

0 A . .. Yes. : In order to compare tlie .prices of the 
product with the ·supply and· the demand; of the 
P.roduct of the 1I:aplc If'looring .Manufacturers Asso
c1atioll , it was JlecesRal.'Y to lian~ some. in<liccs of the 
supp~y and the tkmaud. lV c took; to . 1·e.present sup
f!ly, m th:i.c; case, flic stocks on haaul . of . the . fiftee1i 
ident·ical members of the .A.ssociation, . which. were 
u.sed previously; or, wlwse n.ew orders. booked were 
1.i,sed. prev~ously to represent the, .demand . . : To :rep.-

. : resent the denia.n(~ in this i?1stance, we: 'used the ~m
~lled. orders at tlte end. o/:'l.Jte m.onlh~ of the, same 
ident·lcal fit teen mcni.bers. .17te reasmi. f hat we 1.tSed 
f!ie mi.filled orders insteacl of. the new orders booked 
in this cas ~, is a.ppare-nt front the_ expla-1iation1· tfta.t I 
gave previously of the effective soia-qe.s of supply 
and demand, wh1:ch, was iia?nely, that· while the new 

. ter~and _would be. ,Orn g~·J~esis [o~·, ~lie. aql,iv·ity of the 
·. u~ne~s _ove~. a {q?ig 'l?er~o4 of :fone, i_t ,wou,ld ~e the 
. accu·mu.lated. de·mand and .. the. accumu~ated; :$·Upply 
.. :. ~- .... , .. : .. . ·. • . t- ' ~ . : . : ' : • . . . : ' .' . : •. . _: .! ' ; : :.· 

: • t ' l ~ ~ · '. : . ' ~ . : I ·. . ' . t : • • ' ' • ~ '. '. 
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· ' ·u:hich would regulate the necess·itv for 'acccpfo1g 
: neu; i dema/!1d, and a,f iuha,t 1wicc. f he. new dema11d 

: ·: · ·1oo·iil(l ))e: tU:cevtt;d. The wnfillert orders, · obviously, 
.,: .. ' 'Would better 1'epresent this · accmn'tllated dema11d 

tha,n would the new orders booked. That the stocks 
on hancl are represented by the supply actually 

·- ready for sale' there ·cam. be no question." (Vol. II, 
. ... p ·700) ' . . . ; ·. ··,;· .... •.. . ' . 

·:. App·e;·~dix ·.Q ;is · ·~· c.opy. of .the· final· Clrnrt of th~ ~eries 
ab~ve me11tionecf. ?\Ir. Keehn i~1terp1~etNl ti1is chai·t as 
follO\VS: .. · . . . : . . . . 

''To clisc;l~~ i;1 detail, now, this Exhibit 24, :"hlch 
: . . sho\\'s corrected indices, it .can be seen . that ?.n the 
, : . fir,~t . part .of 1912, de-rnand was low, .mul the stm:ks 

on hand, 1which ·represent supply~ were high; ancl as 
: ' .. a consequence ·ne price . wa.s "falling. 'l'hroughout 
. : . ' . i 1912 demand rose steadily, demand . represented _I1y 

: ~mfilled · orders, but suffered a . temporary'.reacnon 
, .. :in November and December, reaching its lng~1 level 

. . again ii1 .January mid J'ebrua ry ·or 1913. J)unng tlic 
last half of 191~2 ·stocks• on haud, which reprcscut 

.· : su~ply, fell, and,. after , a lag, wl1ich we! hav-e ex· 
pfomed to be natural, tho price . (~f t.bq prod net began 

.. a gradual upward trend .. · . 

.. 'rhrougl1out · 1.913 the trend. of demand was down
ward; and, · ·with · the · except.ion of ' the ·last four 

·' · months; the trend of supply was upward; aud as a 
. . result, and after the natural Jag, the prices of the 

· · product reached the peak, ill the i middle of. 1913, 
· ·· · ~tarted dowmvard. · .The stocks on hand, represcnt

mg . supply,· fell off in the las t four months, but not 
·to as great an extent as · did the cleronnd,' in the last 

'· ' part. of 1913. The i·esult ·of that· falling .off of sup-
ply :s. seen in th~ leveling of the prices of the. prod-

, , · net ~n the last two months of 1913. · · · 
,, .-.·.·:.· . Q. >Falling. o_ff. of. supplyf ·'.' ·.,- . . · .: \ .. · · .. 
:.\ <A> Yes~; Through th~ entirEry~~r. 19.i4.the tren;. 

.. · .. ,~f supply, stocks, , aga~n . w:as ' up,~ard ;~ , ~lcman. 1 · ;tnfilled orders-after an· abrupt jl1mp to a lngh le~ ~ 
m the first quarter of 1914, declined during t1ie entue 



· year. In the face of a situation, of declin'1l1tg .. de11iand 
a.nd iiicreasing S'ltpply, the price· of the prodiict 'was 

· forad fo decline throughout the entire year. 

. ·. In the first quarter of 1.915, a r eaction· occurred. 
· Demand increased, and supply declined. !Phis con
· .. <.lition was only temporary, and · did · not affect the 

price. In the 'rniddle of 1915, howeve,-, conditions 
a,qa.i1i. changed, the detnand risiti.,q sharply,. r;i,?uJ, sup-

. vly droppin,q off. .These factors caused the ·.price to 
advance, after a short period of ~djj. Throii.gh the 
first half of 191.6, denia.n<.l and supply m,e·rely · rnai-n
tained the levels secured at the end of.1915; and the 

· 1wice also remained [a,t the] levels secm ·e<l at the end 
of. W15; and the vrice also remained level. In the sec

. ond half of 1916, however, deman,d again advanced 
. sharp~y, a.nd supply fell off rapidly. The pr-ice,.after 
. ·a .short. lag, · advanced, The trend of demand was 
: downward in 1917. · The trend of .supply, with the 

: ·.·.". exception of the first few_ .... months, ·-.was "(.'upward. 
1- Prices continued to rise, until this. change .in condi

:· ·. tions was .felt, iu the .middle of the year :when the 
.. :.price, as could be expected, declined .. , . : .. ' . . ., .: 
' . 

"· "This condition continued through .·· the' · early 
: ... .. months of 1918. ·Jn J.larch, April and. :May ·of 1918, 

. deman,d again increased abruptly, with ·a "con:Conii
: · ·tant fa.Ui-ng off in supply;· As a resU,lt the· p1·ice of 
·:·'. the product advan.ced sharply in iUa.y·and Jiine~ In 

..... ' .' J-u.1'1te~ however, de1na:n,d fell off heavily, a·1zd· con.ti-n-
.. t~ed to do so for the remainder of the year~ •Supply, 

which · had · been· f alliiig 'off·, iticrea,sed again,' in the 
"· .last h.a~f of the year . .In coiisequence of these forces 
.· ·, the price discontim1red its advance in J1ily, the tnonth 
\..;.'·"after. the dccli·iie beg0tn , in . demand. ·, This · position 
> "'as held by the . price during the· remaincl.~r of . .1918 
.> · anq the early part of 19~~... ln ear.ly )~:J,9 a great 
· .-: .c~ange. Jook .place .... Demand started: ·a .. sharp ad
. · · van~e- to an ~rn,precedentedly high. level, w~1ic~1, .lG-?t:~d 

·. mitil Janit~.M.Y of .1920 ;. and. supply f en off, p1·ecipit-
ously throughout the en.tire year, to an ,tinprecedent-

.· . . edly low level. · ' · · · · · · · 
• ~ • ; ~ ·. • • • •• •• •

0 
• 

0 

•. : ~ • , i . • . \ • • • ,,- \ \ I '\ • \ i • • 

: · . .. · 4ffor'a feiv 1~io1iths la~q the .. pric~ of the ,pro_ditct i·n
evitably rose to unprecedented heights. 
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. Begim1.iu.g with the first month of 1920 dema11d 
;._cached ·its peak, and sta·rtcd to decline sharvly; a11.d 
::mppl!J n tached ,i.ts fow point, and started a sharp 
ad·ca11ce. .Lifter '<i few m.vutlt.s lag, dttriJ1.g ichich ilie 

.. · prices. conthiucd to fe el the ejj'e<:t of the gieat ac
. · cwmul ation · of 01·ders st ill unfilled, the price of the 

· · · · prodiu:t inevitably fell, . and contiwuecl to do· so for 
the remainder of. the year. · · 

.. J anuary, l921, s~w· a slight reaction 1nboth supply 
. . and demand~ followed· one month later, in JPebruary, 
: . _by a' reactiori\n the price. . . . . . . 

' ·. . . . . . 

· . ' -Si1U:e · the begimii111J ·of. 1921 the reaction ·of the 
. · p1·ice to conditions of supply and demand, has bee11 

· pm··ticularly ·sensitive. Dema.nd had reached an u.11-

. · preccdentedly low level by tHe .eiid 'of 1920. 1'here
·, · ·:" turn: of de,niand which :.occurred in the first tlvree 

· q,u_art;ers of the, year, -rnerely served · to bring it up 
· '. ':; to , an,· or:dinary low level.' S·upply, which :vas ~
.: · '. : t·eady ·above. norm.al;' c<hitinued to rise dunng tMs 
: :.-:-period: .. As.' a: 1iiatural resu{V of · _these . conait·ions, 
·: : ! prices · contin·ued to·· decline; : although less s~arply. 

in Bepteniber, OctOb e·r and N ovetiiber, demand rose 
. . , sharply, and supply .begwn. to decline: , Thi~ was f ol· 

, · 1 ~ow,ed, af t:er .two rnon~hs lag, by_ a re~ctioriiri prices, 
, , . :oh.i.ch advanced slightly in. Novc-inbe1~. and December. 
,, ,In J)ecembcr, '.1921,. January anJ February, 1922, de-

.:;\ ~nai1d agaiit .<lecreased heav.i~y . . ,In Dec.ember, ~92t, 
~ ~' ?-n<l .J anua~·y, 1922, supply .m.c;rease<l slightly., }his 

mcrcase· was foll~)ye.cl in January, I•1~brnary and 
.March of 1922, by.a slight 'clecline in.prices. · " . 

· ·. b t Ma:r~h ·and . A~ril,- '.· dem~-n.d - '-a.gai·n aavaiwed 
· · sharplJ!; and supply con.tbiued to f all off'. Orie. m.onth 
:. : . Jater, ~ri, April, price·s again · resumed the · upu;ara 
, , mov~1nerit . . l!,rom May to October the demand hardly 
-' '. · mor~ U1an::m.ainlainecl'its level. Supply, for the first 

.. · ·, three··-0f thes«~ months' "coi1tinue<l to decline, and then 
. . .merely' maintained it~· ·level. " P rice in c~nseqiience, 

'_ -. · .. ", '. a<!van:c~d k ss ~ sharply; _aiul 1:1·J. the ·z~t tJ~ie_e .. :n_onth.s 
·of 1922; adva.nced not at ·all; .. " " .. .. .· . 

" .. In the last tw.o ~nonths . of .1922, -~nd 'ti~·~·rjgl~ Feb· 
ruary ·of 1923, ·the '·dem and · increa.sed ·.rapidly, and 

· ·1 ·, -~· ;~~' .. "" · • .• ·· . "' .. • ' " . • \ . 
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supply <fodi.ned sliarvly . As a, rcs,ull, after a short 
. ·. fog, pri.ces <.ult:anced shrirvly. 

Thus it is clear that the prices of the product of 
.·.the Maple Flooring Manufacturers Association 
.fluctuated in harmony with the forces of supply and 
demand. It is apparent that, with practically every 
increase · in the excess of demand over supply came, 

· .. with a natural lag, an increase in the price; and with 
every increase in the excess."of supply over demand 
came, with a natural lag, a . decrease in the price of 
the product. 

·. · · · ·It can ·be noted that in the latt<fr pa.rt of '18 ~ncl 
'. : the early ·part of 1919 the· price of the product did 

not decline, but r emained level, while demand was 
decreasing awl supply was increasing. It tnust be rc
mem};ered, however, that at th·is period the cost of 
the raw 11iateria./..s an.d the cost of rnmiufact·iiri1ig a-nd 
'marketing were upon a high.er relative level than 

· the· prices of the product; that the ·prices of prac· 
ticaUy aU other com-niodit1'.es 'Were upon a hi,qher: rel-:
at-ive. level; a11-2d after . the, close of the war thet·e was 

.. a co1idition of uncertainty: . 'Jn addition, to' these fac
.. tors, and perhaps· 11iost important of all, is .. the fact 

. that during the, latter half .of 1918, there 'Wtwe re-
. strictfon.~' vlaced 1ipo1i. .b1illdi·hg: Because·of .these re

. ·:.· striction.s people could ,jiot b·uild, . eve·t~ tlun1,gh they 
. ·so desirell. A cut. iri .price of the product at that 

time, 'the ref ore·, 'lvould, not have stimulated denian<l. 
. . . . ~ ·, . . . . 

, Moreover, it may lie couteu<le<l that the price oi 
the product should not have gone as high in 1919 and 
early 1920. Unexpressed derruund. had accitmulated 
because of the 1·estriction.s placed upon new bui~ding. 
It is necessary 'lnerely to regat'd the exte,nt to which 
th~ Wtfill<?d orders increased in this period, to pro.ve 
this state1nent. In additio·ri to the acc1.tmulation of 
demand, production was low and the plant organiza-
tions had become disorganized th,roughout the years 
of 1918,- 1917 and 1918. 

It might also be contended that the prico of the 
product in early 1920 should not have continued upon 
such a high level so long a time, in face of the 
drastic decline in demand and increase in supply. 
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· I t has already been staled that such a condition was 
a reasonaUe one, because the ma11.-nfacturers had 0;1 

· their books e1io11,gh unfilled orders to maintai1i pro· 
. . duction, at a high rate, without acceptin.g new Of'ders . 

. . Purthe·rmore, . stocks wet·e :tow . and coiild not be 
brought up . to normal. Costs we1'e still high, aud 

· rnany of theni rising. I t would be itnrea.sonable to 
expect a .producer to . cut his prices, in face of these 

. circum,sta;nces, mit·il s·uch a step becanie an absolute 
necessity." (Vol. II, pp. 705-707.) 

· . Other explanatory charts were introduced in connec· 
ti on· \vitl{ the · foregolng·. su1~jcct. (Vol~ II, pp. 708-712; 
Defts. '· Grant K eelm E xhibits 25, 26 and 27 ; Vol. V. PP· 
961-967.) .:· .. 
" .. ~Mr: : Ke~hn . coi1~h~tl~d . his suinmi~g up of all· his testi· 
ni~~l.y .(Vol. II, pp., 712-714) with the following para· 
graph~ · , ·· ... . .. . ·. · . ·. 

· - :~ ·: ·,' "_To si.1m 11p.finany; the.rcrore, ·the ~tiidy whi~h lr~r. 
·. ·. · Gorclo-n ancl. I rnade. dcve~oped da.ta and material 

-. such as to clea·rly 'indicate that'the members of the 
. . ·Association. did not ha·ve the ability to . cotit·i·1~uo.usly 
.. · control_ the prices. of ;maple floori-n,q,"or, even if ~t be 
. ~- ·. as~umed that they had such ability, cornpan~ons 

.. w~th other priees; w~th prices_ of ccnnpeting fiopnn,g~, 
w_ith the costs . of maple fiooring, and with the conat· 

· · twn-s of si~pply and detnand. of that p1'oduct, do 1t~~ 
; .:· .. : ·off er· any evidence· of fix ation or unreasonableness. 
· :. (VoL II, p. 714.) ·. · . . ~ .· :· : - ... 

. '. "" Ther~ ~e~e otl~~'r ~l1~~t~, · but Urn f ore~~ing ones are the 
inost· important.·: "' ·,. .. : ... :". · · ·. ,-, , . · · . . · .. 
• • " • • \ •. ' • : I, : ', ~ ' ' t I ' . ,· .. · . .. 

. . . ·. ~ : 

. . l · .. 
. ~ : ~ : . , .. . " ·. 
(I l •• ! 

' J ;. I ' ; , '. ~ • : : 
.. 

.. . !· 
.. . : ; -.: . ; ( : . ~ . ..... .. 

, . ·. · · i . 

. . : . . . ; : .. . ~ ' i . i ·.: t : ! : : : .. : • . ~ 
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THE TESTIMONY OF PROFESSORS HETTINGER AND 
. VANDERBLUE. · 

j>i·ofes~or Hetting~r as a statistician, a11d Professor 
Vande~·biue ·as an . economist, unqualifiedly praised the 
wo.rk doiic by :Messrs. Gordon and Grant ICeehn. _They 
.s~atcd _ th~~ the charts and methods used were correct, and 
that they concurred in the conclusions of :Messrs. Gordon 
and Keehn as stated in their depositions. (Vol. , II, pp. 
722-739, 7 40-769.) 

The discussion by the _District Court of the foregoing 
evi4~nqe . stdkes. as ; being wholly inadequate. ; (VoL I, 
p .. ,5.9.} 1; : J ,·.. • . . 

~rom the ~ere fact tliat" there -\vere other associations 
ii~ ~4e,lumber .. ind.ustcy~ th~rc:_ can be no· legitimate · ii>.fer'." 

.e~.~~ t_h~t.· tl1'~ . ma~~fac~tirers ~f "co~pcting floo~i~gs ille~ 
gally ~xed t:~1e prices ·ther.eo'.f. · · 

Comparisons of one industry with other ' i~dus_ti'ies 
are of" th'e greatest value; and such comparis"ons' n're made 
by economists, by bankers, investment brokers, specu~ 
l~tors, captains ,of . .finance . and ;industry, . sociologists, 
legisiative .com~ittees,. and every person of . scientific 
t.raining or .habits of- mind. Such a method substitutes 
information for. ignorance, it discloses relations, it devel~ 
ops standards, it provides : proper data' as· grist. for the 
mills of the mind, which otherwise would ·produce only' 
the chaff of a priori conclusions from a heterogeneous 
m,ass of . vagaries, unjustifiable ass~1mptions a'nd phan-
tasies. " · · ·. · : ·. · · · · · · · · · :.- " · · · ' 

The state~~~t .that,'' evecy industry is ~o d~p-endent 
Upon and in.tertwined with oth.ers that . the .i trends · of. 
prices. and market conditions nece.ssafily ,.niu,st be · il.i tho 
same general direction in .aW' is a dogmat.ic. iind unjusti-

: . . 
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fio.hle misstatement of the principle that iH the present 
phase of · capitalist industry the prices· of all commodi· 
ties hn.ve a tendency to move in the same gener~l direc· 
tion. So, the air has a tendency to maintain a certain 
pi:essure; the .. ocean has ~tendency to keep its level. All 
terrestrial · things : te'lzd · to\vard the center of the earth. 
In modern times there is even the augmenting tendency 
of all ·citizens to participate ·according to their needs in 
the intellectual, moral, esthetic and economic wealth of 
civilization. But the ·most appalling ·inequalities still 
exist. 

<Have :copper ' ccHii.panics" p~\rticipate<l i~ the .reeo~ery 
from · post-war. depression? ... Has · the grower of wheat 
and other farm products 1 Have the leather manufac
b1rer~ t or the. railroads 1 qr the packers 1 . J)uring tho. war 
~teer a~d i:fo]1 companies' piled . up millio~s while other 
'other in'dl:istifo's: ~;ere goh1g broke . . 'shortly after the war 
a11toniobilc' coinp~nies' reaped 'a; 1iarvc~t; . wh1ie the 'pro· 
duce rs of oil products were iii th·e ·dumps. · <1u· 1919-1920 
the lmiltlings t ra<l.es wer<~ in clover while the merchants, 

.w4.~~es.ale . g~·~~~r~ ' and others w~re. in ; the. slough of 
Cle8J)??d .. ·: . :. ~·; ·: ::. " .: , :. : ·_ ..... :.,-_·, .. : ." ~ .... : 

· ... rl;hcre always exist these diversi tie.s even in· ord~nary 
thnes, although,. of course; all industd es are responsive 
to the systofe aud the diastolo- 'of ·inflation and depression. 
But their degree of response varies greatly; as reference 
to Defendants'. Gordon Exhibits 15 and 16, Vol. V, PP· 
932-943.will abundantly:p r ov'e.:i9,-. .. ,: '· : . . ·.' .. ; < 
- -- - 7-: 

- ---.. --. .. _"(""';".~~·-,. ----:--~-.. . . ~·~:-;-:: 1- . - :-- : .. -··---·-··~----:---:·-~ • 

. , '°Alli.I of .c·oui·i;e e~e~11 inilnst.~~ ls .iwt . dep('1tcl('llt · npou an other iu~ 
. ': . . " ' ... . : " ' . .... '" . ' " · " ·" · : " . · " . . . In· 

<lnsl:nes; else the 'de11tb ' of one would he the end of all. Ju ~b~. · 

tlustrinl, no le~s thou in U1e organic, woi:ld, there is a str<·nu~nii,_antl 
<·<in."lllnt Mruggle i'or exis~n~e. i Thti i).'ls't° hlstd1;y ·~iflndnstrlt>s Jn!I}' be 

~:<in<lei\sc<l !~to ·n'i few : \~or(ls n~>'t'!litt't o:ire ,1es 1ioin~11e.s i ,;n; 11.fJqti irent'; 

i-18 ~ 'iru'fjrire;,.t; it8· inou~imiiif.'" Like "cr~~~i$, i1hllosopll ies·; natlons. tlie)' 

i·ise, · flou'l'isb- and liass \l1t0' ' the' in~~,: " of · 'l.'Ioie,~iin<l , iea've · nof .ti. wrack 

behind ! 
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li'urt.liermorc, Hie comlit.iou::i p~rtainiug to the maple 
flooring industry, or, rather; ·to the business of the de
fendants, were. specifically investigated by .Messrs. Gor
don and Graut Keehn. . 'l'he evidence of these gentlemen, 
esp(~dally wheu it ·f.lnpplements and is supported by. a 
great mass of other un(lisputed evidence, cannot be 
lightly brushed aside hr means of unorientcd generalities. 

' ·. ', . 
• • t 

' '' ' ~ 
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. ~ ... 
i .: 

I • \ .. . VIII. : 

The Goverh11i~~t raiI~d 'to· support by proof the essential alle~tfo1n 
·' of ~he. petitfon With respect to the activities of the pr~sent Assa
" cfation; 'which was organized on March 29, 1922. . . . 

A. 

GENERAL PROVISIONS OF ARTICLES. 

Thnt the defendant Association was not organized 
until March 29, 1922, sec page 101, supra. 

For the present Articles o.f Association, which differ 
markedly from all p revious articles, see Government's 
JiJxhibit 8, Vol. III, pp. 64-74. 

l\Icmbership in tlrn Association is open to any manu
facturer of maple, beech or birch flooring. (Vol. III, 
p. 65, Vol. I, p. 286; Vol. II, p. 789.) 

For the provision concerning the Membership Fee 
Fund, sec Article XIII, Vol. UT, p. 68. For the evidence 
regarding said article, see Vol. I, pp. 149-150, 173-4. 

''The total yearly expenditures of the Association 
<lo not amount to more than a quarter of one per 
cent, or three-tenths of one per cent of the value 
of the flooring sold by the members.'' (Vol. I, P· 
174.) . 

F or the different committees, seo Vol. I, pp. 126, 171. 

For the evidence concerning the Expense Fund (Ar
ticle XVI), see Vol. I, p. 150. 

rrhe Advertising Fund (.Art.icle XVII) has been dis· 
cussed on page 1G4, stipra. 

The obligations of members arc merely to pay all dncs 
and assessments. (Article XIX, Vol. III, p. 72.) 
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.· 'l'hcre ~u·e no fin~\s or :penalties prescribe<l for failure 
to make reports, or to .attend meetings.. rrhe only penalty. 
prescribed by the articles is for fa ilure to pay dues or as-

. t (\T l ·1·11 ·-'> ) . . sessmen s. · o ..... , p. t ..,, 

B . 
•:I 

. ASSOCIATION MEETINGS .. 

The a.llega t.fo11s · concerni1{g the holding · o.f · J!l·eei.ings 
are set f<itth cl:n pages 20-21, su.pra. . As the~e po1nted . 
out, no infraction of the :sher~an Act. is charged by tho .. 

• • • • ' ' ' • ; ' ' ' ' •••• • "' I, t 

Government. · Silrcly, it has not' become uulawful for 
bnsh1css nien to hold . monthly meeting~ for 'the: purpose' 
of discussing. the supi)ly and. pi· ices <)f 'the raw materiaf 
used by 'n1em, .. manufachiring a:na marketing costs, and 
gEmeral trade conditions. Unite~l States v: U. 8. Steel 
CorporatiOn., 223 Fed. 55, i 54-55.' .. · · " · · ..... 

. ' 

The Disttict Conr1 stated-that it was a hcav)'' tax ·OH 

one's credulity:. t.o l>elicvc . that al: Associa tion meetings· 
the members· turned . their eyes solely to the pa.st and·. 
"carefully. avoided, in both. conversation and discussion, 
all reference to .the highly important subjects of present; 
trade conditions, and future trade outlook." · (Vol.. I, , 
p. 58.) .Snch a statement is merely another evidence <)f! 
how.: easily. important . facts .. in, n voluminous reeord : may, 
be either ·forgotten or remembered without ;disc;rimina.-. 
tion. No such evi<lence was given by the defendants, nor 
was nriy such contention advanced by ·counsel. : ·) ; :'.·;· 

' • • • ; t : :·: • . : •• : ; : • • • • • • • : • • • • • : • • • • : ; • ! ~: i : .. t' ! ~ 
The evidencc;tit~ undispulcd ~nd, .,wholly credible ev·i;, 

dence-wa.s that fut ,u,re prices for ma:ple, beech or birch 
floorilig wern; not. discussed,~ because : hefo;fe the orgaiii
zation of;_the .. present:\Association ·:.Mr.- Newman ;gave"ex:< 
plicit written·inst.ructions ,that,siicJi;mntters 'sh<)uid· not: 
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eveii be d i8cussed. (Vol. I; pp.' lil2-34; 17 4, 178; 200-208, 
213,. 236, 210, 212, 295~98, 3i50, 332.) 

Thero is nothing st range or sinh;fer in .the fact thul 
meetings of tlle dcfcudnut .Associa tion were b<).ld monthly. 
'l'here were several committees which were eugagcd in 
important work. 1Ianu£actnriug difficulties, marketing 
problems, advertisiiig matters, traffic questions, the 
Canadian tariff on flooring, frc~ight r ates, labor troubles, 
manufactudng costs, the r ongh lnm1)er m~rket~ and other 
matters .whiGh affected 'all members were constantly re
cur ring . . l\f~reover,. great qua1~titie~ of fto.oring and.lum-

. ber ,ar e daily sold in .. Chicago .. AU members have cus
tomers . there. 'chic~go : also i\fforas opportunities ~or 
both instruction ali~l div'ersion that are not available in 
s~aller com~unities . . A1ui ina;m·uch .a; the expe·nses of 
m~nibe~:s to ·a1id {roni the 11io·nthly 'meetings were pai.<l by 
the A ssociation (Vol. I , p. IGO), it is not surprising that 
a majM·ity of tlw rm.:inbers· 1.tSttally attende«i these 1ne'et
in,r;s~ After a sessioi1 of a fow h ours and ·a good lunch, 
most member s ·called on · their re.presentatives, or c11s
tomers, or wont to theatres, ball games; etc . . IJ.'hesc meet-' 
ings also affordetl mannfact'urc rs' of 'r'ough li1mhcr ow or
ttini tios fo1: 8elli11g it td other n:icmhe1;s, and f<;r diffor~11t 
members to sell .surplus floori1ig"to otli'e1;s who .";ere short 
cer taii1 ·sizes oi" gradc)s. -· (Vol. I; pp ) 205-G,: 330,· 332,·295-, 
8 132 : 134 : 178 · 20'~ ' 208 ' 236) ! .: :·; .• ;·,, .. ·, ,';.._ : .. "; • ... . 

' ' ' ' v, . ' . . . . 

.. , l~l;~ : ·G~v~~:n~e~1~; . <t~e·~ · ~~·t :~~~~~·1· 'clia~~·~ , ' ~j~~t : ·~t ~~cl~, 
meetings there was· any imderstanding or agrcero~~lt, 
e~th~( ~x.prcss'.'~r :implfod>, \·.ith ·1:cfipoct ' to tn-ic'cs: ' · ·. ,-.. 

i ; · ·· : ·.! ~: • . ·.:•• ··! .·!i"~! . ~ ; :~ i: . ·~··. · \ . <: ·~·\ ....... ... ~ ; • . . ; ~ -' ::l ' •' ' l 
. ~T.here are abouti1soo .trmle: .as~ociations in .the Unitcc: 

States .. .. : (T.ra<l~ ,4.s.soc·iatibn, ;ActiVities, p.· :304:) ;.>'rhere 
a.re. pt obably. tens 1 Qf~· thousa.nds ! of ... fraternal ~ organiza- . 



tioJJs, lodges, club:;;, sodctie:st. etc. All of them ~row out 
of tho fact t11a t man is a. social auimal. J ncli vidnals de
sire iww cxperifmee, response; recognition. A.n<l wlwn 
associatfons, lodges, etc., arc once organi_zc•,p, ~~n<l ha_hits 
of _attou<lauel~ <lf", meetiugs arc. formed, COl~t.i11~cd i:iHond
ance follows almost automatically l>y virtue of the well~ . ' . . . 
known lav.·s of habit. The meetings also afforcl opp<H·-
tunities of escape from·' monotony, busil10ss worrie::;, 
other troubles, or self .. Most men cannot long eudurc~ 
solitude. · 'J1hey must rejoin the herd, even · though . they 
derive hut li t tle, if any, personal profit: or: sn.tisfaction 
from it, otlrnr than .a niystical feelir!g" of 'idcriti.ty ,,~ith' 
the. hercl-a fleeting .illusion that th~~ individu~l ~elf is 
not utterly alone iu the univerne. 'l'his desire for associa
tion with one's fellows is ··often · so ·strong that even a 
solitary . p~rso1~ :_ '\\ill: often·_· seek . the". societY: .. of "'others,. 
although . he · knows . ·f l:Om . p~st . e~p9°i·iencc . "tj)at .. J~.C .. ·,\.iil : 

either offe11tl his · fellows, or be inexpressibly bored by 
them. ·' ·': _,., : · ::-

, . ,. . . . . . . ... . . ... ·I!:' ! .~ : . ... > 

· During · his, argument ~Ir. , Johuston -· stated ,.that the: 
<lefen~ants · plric<;.d no · particular .. importand:l ·:' u1)on 
the_ moi1ll1ly_ I;tee.tings; : n'm1' . b~ut "if ' die . Di"sfrice 
Court fol(, that U1ey · ~\:er~· ·<~~11ti: ~,•~·i : t(> .. ··eithei· ·the 
letter or the ~pi~'.it of the si~crm~n A~t "' ,~e · · a~~--~ r;er~ '. 
fectly willing tu. havo those ,.meetiugti ·· <mjoiue.<l .. ','t· .And 
Mr._ J. Stanley· trhomps'ot1/ of 'comisel' for the ;. Govern.:· 
ment,: will 'recall . tbat he and ltfr." Darby ' (of count:iel f or 
d_e~cndants). agr eed that 01c ~frir~·going '~tatemei1ts : n!ii.ght. 
be · ii;~o~;P~~·~tccl ·hi · tJ;(; bc1:ii fi~~atc ~f..i~\·i.<lc1l~·c~' ·.1>(1t . that, 
the · District . Corixt. rcfus.cu to .. suncJi~1\ -~~ql~ ;_agr,e~~cmt,' 
for the (to us rat.hf:!r ('.]1rions) r<>uson that the snid-st:ite-, 
me~ts merely - had ,l>~n made during the cou1·se-ofu ,.rg u- · 
~~~.t a?c:( ~ve}·f n"i>t. bii1"ilitig "i1porl ' !tiic "_d~~~hda1its l : ·.····· ·· :·' 

. / · ·; :;.. : ·: ... : l t ' j : -: : i , .t •: ,. .. ti 't ··: t ·1/11 g; !> · · ] l;f• . l!~, .• . i ~·"' -i· i. 

.· ,., _:: ;~ t:· :...~ · .1 :t .•l .'·f ~ .... .... ,,; ~~t f ;l" ! ·h! "." 1 h • ,1 · ! ~ 1.~· ·J ; ;{ h . l i". ~! ,. .. ;;:! 
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c. 
. : . : ; : ~. : ' AVERAGE COSTS . 

'.Article ·x1v is' set forth in the mrirgin.40 ; Sul)section f 
of.Section. 3 was subsequently annulled.' (Pages 308-311, 
273, 'infra.) 

... Al:lTICLE XIV. 

· . Di:::n:RMlNIXG AvE1McE CosT. 

BE<:TlON 1. T he sound buslnes8 principle advocated by the }'edel'fll 

'f.rade C(Hnmissiou. thnt m11nufactnrers should carefully cousld(•r tbe. 
question <>f cost in mannfocturiug and selling their product is rec.'0£· 
i;izE>d · by the Associati~u a·~ · the ~1'11.r scieutitl~ method of con<luctlug 
the bngincss· ·or in1umfuctur!ng and matketing ·).foJ)le, Beech and Bll'<'b 
flooring. .. ... 

. SE(:TlON 2. For the purpose of (nrnishlng to its members iuforma· 
tion r egarding the ayerngEi cost of manufacturing nnd marketing Maple .. 
Ueech a~d nirch · ftool'ing, · Suryeys ··of Costs to ascc~t.ain· such ama,,.re 
cost shall be made from time to tim e by tbe Association and su~h Sur· 

ve~;s -Of, Costs shall be filed .with the Ji'edera.l :Trade ·Commission at 
Washlngton, D. C. 

SECTlO N 3. I n the jutlgment of the A.ssoclntion tile. foUo"·iug {fol. 
U5 ). ·fundamental ' E!'Iemcnts enh!r' into nu<l determine the !aTerage cost 

of Maple, .n eech .and l-!lrch. tloorlng to tbe maunfacturers when .ma~u~ 
fach1red, ,sold and delivered ·F . o.' n:· cars ·at the flooring pltrnt:. 

)~\"···.~·he ~ctual ~nrkety~lue ~f th~ r~~: ~~te~ial, as ~t~~Ushed . 
· ' ' i · · · · • · · " · · · · · " · tllc 

from tiltle to time by . current sales of ro1igb. flooring lumber on .. . 
orltin 'ma rket:·. • ·' : . ., •.: :; '" . · . ,;: ! ' •; ; ; . · 

; (b.) Tlie I avtrage. cost . and expense ·Of manu1ncturiug; : 8elJing' and 
delivering · flo~ring . F, O . . B • . cars a t. the. floor ing ·1>1.ant;. ; ... .. "~ . ' . : · . 

·: (<:) f .. Intere~t ~n the; ~api~a~ a~~uaily Jny~~ted , i i;i}he ~oor~ug. ~11~1-. 
n~~ ~.t . th~ . ~~~e. o~ ~tx per cent per annum; , . , . : ... . • .:, 
· · · " · · · · · · ' .. ·· · · "· ·: · · · ·' · .. • · · · ·· · .,.. · · · " ' · · · · · tbe 
. (d) .Annual <lcprecitition ·or :Piant ' as is ,;$u'any· ·a1iowcd flY : .. ; 

Uuite'd st'ates' Governinent;' ·: \ :· .. , !., ., ( · i:'.: ' \,· ,; . ..... \ .. ,: . . 

' '(e)' ;:The ' tisu~l: :overhead charges 1'n ·carrying tni the fl~orin( busl·: 
Dess 8. nd ~ ; ~ i: ... , · '~; I ~ : . : : . . ~, ... : ; ' ~ i { . . .. . ; ! · .. t ! 1 • : ; • ! ·; ,. • ' : ; . " . 
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Before takiug np the methods employed by the defend
ant Associatiou pursuant to Article XIV; let us arrive at 
some criteriil by \vhich such methods maf be tested·. · 

' . ' . 

Professor 1Iarshall41 states that ' .' the"' story of the 
transi.tio.:ll ·from mediaeval to modern · industrial .Society 
is the story of t he coming in of capitalism.'' , Hobson • 
defines capit alism as "the organization of business upon 
a large. scale by an employer · or company ·of empfoyers 
possessing an accumulated stock of wealth. wherewith to 
acquire raw materials and tools, and hire labor, so as to 
produce an hicreased quantity of wealth which snall :con· 
st.ituto ·a profit." ' ' · · · ·.· :, 

. . 

It is ·commonly· said that Capitalism wns dne to' the In
dustrial Rcv0Jutio11, a:1l.d "that the Ind.usfrial Revohition 
lasted from 1750 .t.o 1830~ but s.uch ·a statem~n(laQk~. his
torical perspective . . In a very r eal sense· it ·is true that 
the revolution began · in ·the early Middle ·Agesi ·It is 
equally t rue thaf it ha~ ·1iot ye(comple"t~d. :fr~ ''co~·rirn." 
(Marshali, p. 14:4.) · .. ; . ·· ', . . · ... . · · ··: ·, · : ·· :. 

1\."fter de~c;ibing the. etlrlier i 1aphazard, spor"i:u.lic .. tt.~qui·
sition of wealth by moans of f rec booting and rapine; the 
s.queezilig of peas~:lnts or ·townsmen hy m·eans . of r i~ents, 
aiAs;. th.x~s, and extortion, iu o:rder to squa:r~<l~r .. :uie. avails 
on war,: :pe.rsonal; display· a~d , in 'other . '.'. u~1productive 
consumption,' ' Hobson continues thus: · · ' 

.: · ., , '.~Qnly as, the. lnst of accumulation spr~ad among 
---.-....:......:. • ..•.. ·t·i , ...• · :'• .. : ' •• , .• • , . • lo 

• '
1
llcadf1J!f8 · fn.. Ind·1i$trial .Society, (Univei·sity1 o~ ··:Chicago Press); .-p~ 

l44. This book Is the result of rears of teaching by ·Professor Leon 'c.' 

Marshall . in 11lC' Scbool of C-ommercc and.: Ad.tninlstratiqn ol the 'Unt..<. 

te~lty ot. Chicago. · The libraries of the worlU have been ·made. to'· yield : 

Up their treasures of light upon tbc outstanding feil.tt1res of : modern\ 

inllustrfal society. 'l.'lle book is somewhat similar to the case-books 
• • ·. ~ • • ' ! • ; ; • • 'o! • • • if • I ~ • ~. • : ,• • '• • ''. • I i I ~ • ,, , :• • .. , 

U~d in ln~v s<:h~ols.. The 1~u;tcrinl selected .. Is .bt'YO?~ll pruis~. , . _. .. 

The E~~l~tio~ '.of M~;d~~I~ C~·pit~i'i~m; (~~~ editl~~; S~·;J·b·;,~~;~), ~: 1. 
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-.: , · · 1o\ver 1 trn:c:l mote peaceful · sor ts' ·of men diu money
, .,fonding nnd, · tx>mmerco begin to be recognised as 

means. to, g <;t..;money. hy tho use .of money. '}~co
nomic Rati<)11alism' is the sngg(~stive 1iame whid1 

. Somuart gives · to .the change of spirit· from U1e ro
. mantic, ~Hh·~uturous moncy-hnuting of the 1\liddle 
· · Ages to the pursuit~. of modern ccimm<n-cialism, fa 

this 1woces~t ke assigns a· very . si(Jnificatl·t part to tl~e 
. . ·:discovery' a1id ·use of technical business methods. u1 
. ·, •1 account-keepinq, the application of exact calcidat1011 
. . to .Industry.,. Two names mark the early. adv_anccs 
· · · ' towai·ds · moden1 ; ·book-keeping-· L eonardo P1san.o, 
· ; · whose Liber A.bbaci, published i n 1202, may be saHl 

. · to ·indicate the' beginning of modern industry, co· 
inciding as it <lid with the Venetian assault upon 
Constantinople; nnd ],ra Luca, whose co~pl~t~ 

· . . system of dol,lble entry . was essential to cap1tah~hc 
.... ,~c~ount·,k.eeping. , The development . of pook·keep~ng, 

. . ' ,' a;CCO~panied . as it ',Vas ·l)y a wi<le general apphca· 
· · : \ bon of ration al and mathematical system through.out 
: ::;:'commerce; in the shape of exact measureme~t of tune 
.·· !and pl_ace, forms of. contract; land survey~ng, roo<l· 
. . ern nie_thods of weights and measures, city plans, 

"i:illblfo accounts,· \vas at .once an ir1d _ispens~ble ~oodl 
and an aspect of modern industry. 1 ·It rationalise 
business, releasin.Q. it from caprice and chance, and 

' ·givit~g ·u a firm, _objectiti_e character f'ro11i the.vrofi~ 
·' ' m.aking standpoint. · 'l'h1s was the ~ost dcfi~1te an 

. . · .direct contribution. to industry of the Re1ia1ssance, 
:· , . with its. ~n;iphasis 011 individu~l \ iuterest.s, perso?~! 

respons1b1hty; ~nd freo compctitwn-thc same spir~ 
:• : . ;which·:wrought'· in ar( ·literature' . religion · ~md poh· 

tics."• : ·-.' ! ''.i •. . ;' : ; . . :::': '· ' ;: :· ' . : . ] ; : . _,., ,i'. :· -· 

:.· Ecoiiohiists -rougill~ '. <listfog~isl{f6t1i: :~tages' i~) the bis· 
story. of: industry. during; mediaevai .·and· modern times. 
"It .is. common. :.to..~speak ··.of . th(~m as ·(1).the farn.ily or. 
hcruseh-0ld sysiem,.:{2). U10; ,q.i.l.d. oi»hantlfo.raft: system, (3) 
the iiom.estfo. system .. ·or. house .follw;J.ry; nnd ( 4) the farY 
tory .systeni~{r~~ : .· .. ·:h•, ;.-;, · .. "'.~ ! .,, ,,, .:. , , ·.; • · . , .. ,, .· : · · ~· . . : · , 

~· ... -.. -.. "'-.-. - --;-·::-··-:-:-·-- ··--·---- . ---;-:--- ..... . 
. t2See i\lso fo(11'~irial Societ'i/<~ia..rsb.uii ) . . PP: l(',6 ct seq~ . .. · : . 

T11 e i~co~'i:6;1;io ·'o,·'U~.;,;~ht'l~~1.· olE::iui'.~'.1ia:· 1 <l~ti1e1/ ·1;1;: ·.su~ii.a. · ~. i ·~' 
. f .![:I"'· t'•u .· i: ·~ ·~~ ::l · · ':r j111 ,. , . ; ,~ , . ci~ ... ; ' ;: , 11! :"t lr;'·~ :;•~t~ : t 1. ~ u 1 ?· 1 • 1 ~t 
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Bookkeeping wns nut. of much . importau~~e. wl1eu the 
craftsman worked 011 eitlwr the customer's materials or 
llis own and was in direct contact with his "market." It . ' . . . . . . . 

was of considerable importance in the domestic system 
of industry, where the entrepreneur financed production 
and maintained business. relations 'vi th inunerous work
men who performed different operations at. their homes. 
Bookkeeping, like indusfry, ,\ras the:n· a comparatively 
simple matter. · · · 

: " .. \ ' 

But we have come a long way from that comparatively 
simple organization of industry: The slow accumulation 
of wealth, increase in populatioi1, the discove1:y and ex
ploitation of deposits of ·precious mine'r<i;ls·, )he ~ontribu
tions of mathematics, chemistry, physics and biology 
which resulted in multitu.dinons inventions. a1id labor
saving devices, improved means of communication ancl 
transport, and. the raising of production and consiunp
tion to the nth degr~c, have inade cost-accounting of tre-
mendous importance. · 

Simplo hookk('eping has evolved into the .science ~f ac
counting, of whieh cost-accounting is a _recent develop
ment. It was a l1E.~cessary incidei1t to h{rge-scafo produc
tion and distrilmtioi1 nnd the hazards of' capitalist pro
duction. Large corporatfons · ha':'e · <fo,;elopod 'cost-ac
counting to a ·rnry high degree (>f: efficiency, bl.it it is 
notorious that, until recei1.t years, the average maniifac
turer knew hut little, if anything, of ·stwh methods;,whil6 
the small business man, e\·en now; knows no more about 
cost,accounting than.ho .does ahou~ relativity .. · 

. The essentially hazarilo~-s .. nature oi.~npitrili~t produc
tion is demonstrated on pages 474-51.9 in :Marshall's In
du.stt-ial Society. Aside ·from ·static risks; ·tmch as dam
age by lightning, hail, earthquake, storms, idisease, fires, 
bankruptcies, accidents, etc., tlrnre are the dy·namie risks, 
such as diang(.'S in the wants of society, changes in the 
niet:1ods of production, growth of population, increase of 
capital, seasonal fluctuations, labor disturbances, etc., etc. 
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·Moreover, tlie clependence of all industries upon trans
·porf and fiuaiwe (1\farshall, p. 40·! ), the complementary 
or 'subsidiary relation that most industries and trades 
beat~ to · certain other industries or trades ( 405), the in
·terdepei1dence of pt~ices (408); tl1e .relation of crops to 
"ind\istry ( 4i2) ,' the action ·of goveri1ment, .etc., are also 
'of f ar .. -reaclling effect.. "\Ve. :s~t for th ii1 the ·mai·gin Pro
fessor Marshall's excerpt · fi·orn Professor. Irving Fish
er's Elementary Prfriciples of R cononiics, .which is pref-, . . ' : . . 
·aced bi the statements~ · ·. · · · · · 

L : '. : . ' ' 01i rs is a pecnrii a ry society.' . I 1~(1 us try is eon· 
·, ducted on a price basis. T11is selection shows liow 
· · numerous are· the risks of the business man, 110 

· ·· · other facto1· tha1i ·change of vrioe being consid-
.. .. · ered."t3. · , · . . . : . . . . . . . , . 

. · .. ~'."We: mny now. 1ltly review. the theory of prices iis e1~ 11mernting the 
. . . . . . . . . . . 

·rnrlous possible causus wllkh might decrease ti.le prire of, let us say, 

pig ir-0;1 in N'-'w York. It.s pric;, . might . fall for . nµY one or more of 

the following I'Nlsons: 

I .' .A ' n1s~ · IN .Tm; ;\f,\RGINAt~ nr<:·s:in.An1i.1TY .OF. · 11.;0~~y JH'F.. f;~~JiER Tr>

~ .'A.. A rlse ·in the· pnrch11~{;;g · ~)()\ve.r ·of · mom:iy · t hr<11tgh 
.· .: :; :. ,., . : · . . , . '· . . . . . . · . : .· '. . .. 

1. A decrease in money or . deposit currency, or , 
' ' ; t ~ , ,' • ;, " , I , , , ' , • : , 

_2. A deer.ease in the.ir Telocities, or · .. : .. . ' . ·. . . . . . . 
~ ;>. ; An .increas_e. in the volume of trade; . o& TO 

. · .. , .. B .. . :An hnpoyerisl1ment . or . reduction of incom~s .. . '. 

II;· 'A F.AJ.L IN. Tlll'! MARGl~AL DESiltASJLlTY OF, Pl<l' IRON DUE EITIJ.Elt TO

I'· • . .A.. An inrreMe in the amount .of pig iron m~ed, through 

1. lmportutioll ot pig iron from other [;lfl <'<~S wh<>re ifg price 

. . ., . ls lower tllan In New York or · · . . 
\ .: ' • ; • 1 : • • : • • • ~ • • • : ! i ' . . . . J • • • • : • f 

.. " : · ~ 2., Short s~les of pig ,iron for future dellvery in e:ql<lctntlon ° · 
~': ., ; ; "·: · .. a fall · ~f .. pri~e·, th;1~ rel~~si~g .to 1n·es~ni ~1se snch stocks ns 

.r.. ~"; '. .· i · ' wonld . o~herwise be"-h<!ld ·over for the future, or : 

, ·: ;; .. i ·1 · ~ . ... A dec1ieasQ in : its cos~ by 

·:,; ; :~· ; .·" .(a) . A. , sa-vjng o.t'. waste,. ·< · · · 

··' · · :-(b)Asi1vl11go!Jabor~ ;·, , . ;.:, . ;: .. .. 

-~· i"~ .. :·, .. . :: l: ~.~ .... f~ ; .. : ·, ; .:· : .. · <(.:.: . : ~·= .!··. : ; J '! : : ~ .. . 
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:Afan 's ina.bility to cope with these inconstant nnd in: 
cafoulable factors results in periodic · crises · '"'ith their 

" . 

( c) A <lcc1·er1se iu the pr kc of iron ore or other prir.cs. , eu~ 

t.ering int.o it.s cost, 

( d) An increat:ie in the price of by-pro<lnct.s, or 

4. A trade war; on TO--

n. A foll in t.he marginal <lesirnbility of a gh'NJ quuntity of pig 

. iron, through-
. ' 

1. A tlecrcase in the price of iron products tlirongh clecrense 
: ·•.: 

ln marginal <lesirahility of tlrn satisfactions they yield, be-

'cause or . I ; 

(a) An in('rease iu their amount, . . . 

: (b) A change in fashion, etc., ·or . 

'.. 2: . An increase in. substitutes for pig iron,. or 

~ · 3. .A.: de.crease. in ~o~plementar.r ortic~es, or.". ' · 

4. An increase in the rate of interest whereby the vnl.ue of pig · 

lrou is obtained (by discounting the value of iron prod-. . 
ucts) through an increase in the marginal r ates of im-

patieuce, · · ~ . ·. 

(a) l<'rom a change in bumtin nature · 

(l) By .decreasing foresight, 

' I ' ; ' ' ,' , ~ ; : 

. . ' . 

(2) By d<.>ereasing self-control, . 

(3) By increasing shiftless habits, . 

(4) ny decreasing regurd for, posterity, or 

·. (b) From a change iu lncoines ' ~ ; 
( . 

(1) lly shifting their · distrihulio;1 in time townrd the 

futnrP-,. · 

(2) Hy re<luciug their size, .. . ,. . .. 
. . . . (3) J3y "increasing t.heir -imcertaintics. 

Buck of. tbe~"cau~es lie · .0th.er c~us~~: multiply lug cu<llessly as we 

Proeee<l backwll'.l'd. B ut if we trace back all of these causes to their 

utmost limits,, "they , will au resolve themsel"ves into changes In the 

lllnrglnnl ueairnbility or nn<lesirnbility: of satisfactions and of e.trorts, 

l'l'Spectirelf..ttt different points of time, nncl in the mnrglnal rate of im· 

Pt\tience as between any one year aud : the next." I ndustral· Socictv, 
pp, 483-485. 
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huge toll of 1.msine8s nwrtnlity mu1 so<'ial injury. Any 
means ; whereby tlio hazard_s· of Jmsiness m.ny 1i: mini

. mized without social injnry, ot vi<,fot.ion of ];1w, is of 
course cl esi rn ble. 

·. : 

INVESTIGATION AND RECOMMENDATIONS OJ? rHE FEDER.AL 

.TRADE COMMISSION. 

In J ories' Trade .Associatfon Activities ai1.d t!ie Law, it 
is said: ; :· - J : 

~' 'l'h~ . ~:,ed~1;rtl Tr~de Commissio1~,. lJy ·its educ.a
tional campaign several year1' ago urgiuf{ the impo~
tance of an accurate know1edgo of costs m our van· 
ous industries, ·greatly ·stimulated the • intere~t . o~ 
businessmen and trade. associations .in this s~bJe<!t.~· 
:M.any trade nssociati(ms have developed uniform 
cost accou.i1ili1g· sysfoms --wi thiri' the past' fe\v years." 

·(p.62.)' '. •' , · .. . :· ':. ' . . .' .. . · '• .! . 

. A iis't of -~~~c ~'o : -~~s~~l~tio-~1~ ~~'hi~~l; had adopted or 
were then 1~Ianning to ndop t , cost ac~ormtiug. systems is 
given by the authur aboye ment.ionqd. ., 

In an address by Hoh: J~d"·ni·d N. Htir1ey, Vfre Chnir
mnn of the F'ederal ~:1;i-idJ · Ct'J.rrnniss.101~1 before the Bos
ton Commer('.i.al Cluh on · 1r~!i·ch . 28~ 16iG~ lds said: 

. "Ti~~-F~a~·;i1i"±~~<l~ 'coinmi~~i~~1 ; i1,~s been in e:~ 
. i,stence one year, and · after surveying the field 1 

' found' fr?m ti 'preliminary investigation that 200i~ 
corporations on.t of n total of . ?60,000. engage< b~ 
the. manufncturmg an<;I. mcrcnntile ~msrness of ~OO 
United St~tes _ we~·9 e~~ng out. an existence; 100, c
of them chd not earn a penny. ·· Out of 60,ooO _su .. :.___:_ .. ,. : : .. :~ .· ·.: .. ·: ·: . ·~:· .: .,. _, l· ------

·~'The Commission has issued the following piunpblets 011 co.Rt nc-- . . . ~ 
countmg which have bad ·a Yei·y ·large . cil'cnlation:: 'Fundnmcutnls 

n , Cost Systm1-for lfonufaetnren.i;'. July. I;· 1916 ;' •a• System of Ac~ 
counts tor Uetnil l\Ierd1ai1ts/ . July' 15, 191G.: 'S(~e uiao· nu1iiero11a $d· 

dresses of E.- -N.; Hui'ley while-Cbnirmnn of the Commission."·· _ .. _ _, 
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cessfnl . corpora ti om; doing n lmi:>iness (Jf $100,000 a 
year; over 30,000 charged off 110 depl'cciation what.
ever. "Only 10 per cent of our mannfnctnrers and 

· merchants know the actunl cost to manufaeture and 
·sell their prodncts; 40 per cent estimate what their 
costs are, and 50 per cent have no method but price 
their goods arbitrarily~ l\iost of the manufactu!·-

. ers and merchants . who <lo . not know \\'hat their 
goods ' ·cost are' basing · their selling: p"rice. '_on .what 

.. ,.their competitors ·sell. for and \vi th only this knowl
. :::edge f~r a basis they ·~.r.e : frequently ~cutting'_ prices 

:, and demoralizing the .·hid us try · iii". which · they are 
engaged. . , · · ' · 

. . r1\her e : were over 22,000 'business failures "in the 
United States last year; more than·· 20,000 of them 
\Vere small concerns . . '\Ve all know that a large per-

. . centage of bu~iness is . run at lo.ose. ends, haphazard 
and without the" proprietors really lmo""ing at any 
time how they s tand or whet.her they are making a 
profit or a loss. '* * * * 

When : business was done · on· a. · large percentage 
of profit , questions of accurate cost and of operating 

. · effi.~iency were not so' important,:hut in most lines 
of industry to-day the largq pe.rce.n4tge . _of profit has 
passed. Manufacturers · are :wo.r king_ on smaller 

.. margins and must absolntely 'know what tlrni r goods 
·.'. ·. cost. . \Vi th m1frgins of profit so close, any unreli
, . .' able· method of""arriviug ·at cost of production must 

·, be elimihated:-": · ' · ' · · 
, , ~ . . . . • . . ·: • • ' • , I . . , • . , , • : • • 

· ' It is a fact. well understo<;>d among business men 
that the . general demoralizatio11 ·in a large number 

· · of . industries has been: caused by fi rms who cut 
prices not knowing what their goods actually. cost 
to _manufacture, and the cost of selling; which is 

.. equally 1importnnt,· is ! n1¢os.f'" \vholly"'lost sight of . 
.. . A1:e the officers, of ·the' corri pailies i-\'vho. aie cutting 
· · Pi:1ces ·Tight ;imd .left; ifr~~sp.ective ;·.of! thefr costs, 

fa.1r to their custom·ers; ·stockhoTders; 01• competitors 1 

.·, :. · .. ;;A· frianuf~icttirer \vl10·· ddes ·not .kiiow .. witI{ a close 
· .. : .· degree ·of iu:!curacy'\vhat it'. cbstS' hinl: to 'r)rodu:cc the 
·;·' ·d~fferenh\rtic~M lie m'anuf~icture·s; ' and what i t" costs 

· · · ~1m·, to · ~?11. then;i.~}s noti1i. n P.?sHio_n. to_ mee_t" intel
ligently · competition and ·mv1tes· ·busmess ·disaster. 
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· · :LvI:a.ny of the la rger manufacturers have. thorough 
· cost · accounting systems, which t hey . recognize as 

.. 11ecessary in order to give them the information es
sential to . successful ·mauilgement.. On the otl1er 

: · hand, t he number of small manuf'adurers who hare 
·.: · .. no · adequa te cost accounting system ~ud who price 
:~ :. · their goods arbitrarily is amazing. · . , ... . . -

• Proper accounting for foe smaller manufacturer 
~: . . ·. )s n,iost · essential. . It. is 'necessary for ' his ·'~uccess 
.. . ·.- p1at he ~nows on \vhat par ticular nrt~cle ?e is mak· 
.. . '. mg a fau .profit- and on what he is makrng only a 

21'.arrow margin of profit "or loshlg rrioricy. ,: If he 
has this information he can concentrntc on the manu

.. : : .fncture and sale of the p rodnct on which the profit~ 
::·· .::are satisfactory .. : ·' : .. • :. : . , · · :' 
.:·: , .' ! ~ · .:\Vl101~:: ind.u.str~e's~ · in ·~any. ii1stan~'cis ; ~ ~re suffer· 
, ... · ing ~ro~ n ·general lack Of intelligent knowledge of 
· ... eost. · · · 

.· ~ ~,; • : ; : • i : .. r • • • . - ' ' 

, : ... . 
"_:.· ''! , · ' . , ·HOW THE COMMISSION CAN HELP. , 

· · · ·.;. , ... 1r~w·: ;a~1 the ii,~eiieral 1'r~<le . c~~mission: ~~Ip to 
• ; ': ~ improve thiw sifn ation. · · ·· · · .· · ' · : ' .. · ' 

,.: . ! . . · : The. Corhn;i~sion . h'as. no' l~1tcntion an~d .. no .desire 
·;-,. ·; .t.o· use compulsoi·y,.'.mcthods. But' it . does ,hope to 

:.- . , , , ·~·f}ncb the desir ed end by encouraging improverne~ts 
m accounting practice, by in<lorsing. ~tandard sys

. ' te~s .of ~ookkeeping and cost accounti~g, _and by 
., ,.' .';', ~.ss1shng 11! de.vi.sing s.tandard systems, e1t11er at t~e 
. · i ~quest. of rnc.hv1duul ·merchants and· manufacture~s, 
: ~ · "'. . ·or- ·through .the: ass.ocia tiori th.at represents . tl~c m· 
·· :· - :<lustry ." ! ..... . : , , ,;,, ~ · : .. " .,, ,,, .· ·. · . ;· 

.:;·,, ' ; .:. ~ ' .It i·~'. 'r~~ognize:d .'tl1~·t' il~ ~:1~e· . ~ta:~1da·r~l · · ~)·st~m of 
· : : : accouu ting. is. ·applicable to ·an Classes . o~ busine~s, 
: .. ' ., , .bu~. that special sysfoni.s arc. ·requ~rod f ox eacl1 gror p 
. ·.''".o.r ~tass o~ commerce and in<]u,stry~ .... ·. ·: · · : .. 

''.· "; : The . C?mmlssi9n, ,h9w~ver i: ·,~rh_il.e . ~·ecogn~~li~g th~ 
, . · • ·"?0mmerc~al advantages to be derived from .umform 
. :.. . . Jiy : ~f .. sy~t.ems, .' do~s . not udvise making . a: cban.gc 

. where ,,systell,ls :alrE?fi:dy: ~nstall~d giv~ 'adr,u~te rn· 
,-_. . · f.onnat101.1.a11d .ar e, ~CO!l~rpi~illly, opera.te~, :.: , :'. i 
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DEPARTMENT OF COMMERCE. 

Defendants ' I~xhibit NN-1 (issued by the .Government 
Printing Office) ''presents the results of an inquir y made 
by tl1e Department of Commerce to ascertain a.nd illum
inate : those activities of trado· assoc.i~tions . ·'yhich con
tribute Jo public welfare." . (Vol.. II, p. 795.) It is 
called Trade A ssociation Acti·vities.45 

. On page 4, ~Jr. 
Secretary Hoover st.ates : 

.: . " Goods must he sold at a profit or industry and 
; commerce 'will not survive. Truly remai·kable were 

· '" the : findings of Government agencies in the war 
•· years regarding the knowledge and understanding 
of costs in . production and distribution. Losses 
often were confused with profits, all for the lack 
of knowledge of the fundamentals of cost' account-

. ~ng. So to-day the trade association is vrorin_q 
itself the 1nost poteut organizerl : influence in flle 

= , · · study of costs in inrl'usfry a-n<l trade. Stan,dard co!~~s 
. . SY?~Mns avplicable. to. th e. veculia;r con ditfo,~is a.re 

being rle-l!eloped · ·u·itlmi ·each l>i1smess .r;roup. All 
·tend · to more · scimzt<ific k11oided ge. · of lJ.usfoess an cl 
ult.iniately lo'U;ered costs." . · · · · · .. · 

Among the advantages of a cost ._ accounting system, 
. ~?~~~ n~mes the foHowiug.: Sound basis for dctermina
hon o.f ,. priCe, : location . and . 'elimiua ti on of . :waste, im-

·Prqv~m·~1.1f ~f q~ality, . stimulati9n· or' PFOducti~~' better 
credit standing; .incrcased trade, aid in making; tax r e
turns, etc. ·(Jones, Trad~ Associatfon' Ac.tivit-ies and the 
L.a.w, pp. G4:f)B. )«' '. .: · · 

' . ,• ~ ; . ' 
I\ ', ' ' I • 

: ' : 

' .· 
: l • ! • • ' • I • • • ~ •' • •" _- • • • 

' ' ~ .' 

. I 

.,, .... 

:: ~is ·1·~P<>it was not print~d; be~ause of its l~n.gth ,: iii1d toi .the ren

son that it: was issued by a d~'partment of Go~ernment. 
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SECTIONS 1· AND 2 "c)P- ~AltTICLE XIV. 

· In Section J. the defendlmts merely reco1~d their accept
·ance of the principle that· manufacturers should care
fully. consider the question of the <1ost of procfoCtion and 
distribution, which the· ] 1e<.foral Trade · Commission. liad 
~idVO(\ated;; There ,, .. as. no agreement tliat· the members 
w6uld not sell' their floori1ig for less than cos t: ,~ /, 

: Section 2: merely provides tl~~t . sur~?cys of .cost ~hall 
be: .~ade from time to . time. in ·o~d0r . t"o 'arri'.ve at t11e 
average cost of · manufacturi~g ;aua: ~~u:kcti~g :·maple, 
heeclr arid' birch :lfoori:ng·,' . and that . the r esults. shall be 
fti'r.nishecf to · :-A.8~06lati6i1 m·ctnbei:s . nn<l j filccf with Uie 

:.'.F~~1era1 T~~a·~.c~~-i~~ioii.' :; .. ·.,·.·,· ;.,' · . .-.. ~ '.:'.::·· ._.: -.:_ . . . '• ...... ; . . , ... . . . . 
. . ~ • : • l ' · .. ; ~. ~: ; . : .! • .. . ~ ' . .. • • • • .. 1.. •• '. ~. • \~. • .. • ~ (' • • • : • ; • 

.. ·,···, 'l'he defendant 'Association has more than 20 members, 
iim·o.!1'~: ·: -\yhoiii _axi,st "grent c1iffer~ncqs". · (Pages' 66-75 
; S,!IJ_)t)i,~) '. ) \fanifo"Sjly; the. As:~bci«ii·i&ti coi1ld hot _uuder-
·take ·to furnish its ·uu?;nDer.-; \ritii' . .the. ";:·«).~i of, p1·oducing 
and distrihnting maple, beech·. rlnd . bi.i'.d1 ' floorir1g. As 
sai<~ _in 1 Taussig Princivl.es of Rcono·micsj8d edit.ion 
l'C\'i:;;cd, 1~)22(1)~ 172 :" ; ;; : ... ' ·>:. .. . ;_; ,-, ;. -; ; .... : ., : ' ·. ·. •· -
-• ':•· / ', ·;-;i ·; ::.;: ,:;".~~ : '~ ;1i ·;i::l;c • '! :: ;; ' · ., ·<';.: · '. 

i , ,_'Cpst.,is,,iicvcr.ndually. cq1ial .for .an producers. 
:! ., +11 the Previ()t~S CXi)'o'sitio1"1 I su:cli, "()quality lin_s been 

· · · assumed;,,· The ' f ~1ct ·that ' .;_ .. ge·neral ·change· m. cost 
' ·may tak~r place, . affecting -all · producers, does ,uot 

. · nece~sanlY.; nlt~r· ~he appli.~a ti91~ .. of .. the rcas9nmg. 
An invent.ion or improvement ri:wy fower . cost . f~r 
all; the horizontal supply line on the · dia$i'am may 
be lowered; but the result is merely adjustment to a 
n~'Y level, not the introduction of a new set of con
ditions. If, however, the lowering of cost takes 
plaee not at the same tjme for all the producers, nifr t equal degrees, we have n i1ew principle and 8: d .: 

·· · - eren~ case-production at varying. cost. Thi,s _ li> 

;. " ., 'Yba.t p~ fa,.ct. ha~p.e,n~,v~,~I\ i11y~ptig1~~ .brii:!?.1a.bqpt a 
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reduction in· cost. · 11110. change takes place lJy sue
. ccssivc steps. 'Tlrn more shrel\'.d nnd cnterprisiug 
of thC\ competitors :iutro<lnee the improvements flr~t; 
others follow Rnit: ; gradrnilly an adopt it.' . An<l hy 
the time all have U<lopted one improvement, another 
may be introduced, and the same steps urc .again 
gone thrn. If there be a succession of changes
and such are likely in the highly progressive modern 
industries--cquality of cost never exists. There are 
always some prodnccrs · '\vho are. . turning out their 
goods at lower cost than·others. · · 

None the. less, over vroliably the greater .part of 
the indiistrial fielcl then~ ·is· a tendency to· equality 
of cost. The dijf erences in cost are not permanent; 
the process is si1nvly 0116 of praduaJ, and ifre,qular 
ailfustnient to the 11ew level, instead of prompt an.d 

· '·ev_~~i,-(Mljust1nent/'. ! . '. ·. · ;, ' - ·. · · 
• ' '•: • • ; : • : • • • ' ! • • : : : • • ~ • • • • • •' ' • I : 

AH that t.he Association could do wns to undertake to 
furnish-its members with the average cost of. the. produc
tion !rufd clistribution of. ·maple, beech·· and birch floor
ing_: O(course, ti1i81n0a1)s the aver~1ge cost«)f. member~ 
of tl~c .<lcfc1itlant As'sociatio11. ,· Ho\.v~~e·r, th~ members 
themselv<:.s ase~rtnined their , o~vn . actual costs, and the 
secr~_tai:y merely detenniiied and . ~nno:unced th.ci av·crage. 
' , ' , . : r Ii . ~ , ; : : : ; ; : , ' ' ' : , · ' ' ' , ' ; ~ 

., It sliouW bo 11Mc<l fliatthcre was , no ·agre'cri:ieut."thnt 
~ny -A~i::o<'iatio1(m(•n1he1: -~Jioul~l; ~ell his: ·f1~>o~; i'.1;·«r· nt ai1y . . ' . . . \ . ~' . 
i;·~~ , ~"H;t~8~9\~1'.'. E1~c\h; 'p1~rpl~~r '\\·aS l,t·ft, ·~~~~cct1y __ free 
. :· ·~- ~-~ iev1ea~c~.r :_. ;·,,r, ;.,;,, .,~, . .. , ..... ), .·.: ,. 

" ' ~ . t : " ' " , , t . ! . ' i • J... ~ 

'' '~ ~ ~ : , : : : , , • ., : J • f ;'; : ~ , I ; ' ' ~ ; ; !' : ': : '. : ' ; ,: ' . , i ' : • ,\ '1 ; : j '', ,i , ' : t: ' ; 

: '.;: .. : : : .-~E~~ON ~: ?~, ft~~~~ ,~,v. , ... < ~ 
=In . tlm- «1oy~rnmc11t's·i)Ctitfo11 -it :l_s'. d1arged that ~'the 

e):mcilts· speci:fic(l ·as' entm;fug·: info ·c·o's'fS .- , -~· .. " .:~:~.·.: CC>Il

t~in_ many_ it.ems of profit.", and that the nvernge <'-osts 
~.':d~~e~~~i.iie(~ :.:RY: -~!\fA~~·~c:~t1~n; ~';ti\ ·-~~~t.J,i.~ye I r.~pre-
~~~~aj ,~n4. ,np\f i~Pr:e~e-~1t -.alf. pps{,-ib:l.e .~l~,:nieuts. of. actnal 
c~·st and,, ftlSO larg~ rp~ofits ·to :ihcr defendn!lt· !cori)Ol'a.-
tions." (Vol. I, p. 5.) .·:: 1 , ::'·,,:,::·. ··1ri 
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In :Marshall 's R cadi·ngs· in Imlu.sfrial Society, pages 
451 ~4.53~ . nppears· the fol lowing . adn pta ti on of pp: .24-3'2 
of.J. L. Nicholson's Cost Acc~)lmtiug: · · 

''Production cc)sts are classified into three prin
cipal divisions, known as lhe cl(~ments of costs: (1) 

. ·· material; (2) labor; (3) expense~ These may be 
subdivided into: · 

(1) · Material l Dir~ct ' · . f Indirect · . 

.. . (2) · Labor . } Direct or productive 
. Indirect or non~productive · 

.. -(3) . Expense . t Dir:-ct . . ;• 
. . f Indirect . .. . . . . . ' . . 

Dire.ct charges. 'Di1:ect. ~-1,rnrgcs' is that. el.ement 
of cost that enters into, and can be charged duectly 

, : to, the.product. · · · ., : 

.: . ·The.cost of the substance out of which the produet 
· is made is the direct material charge ; the cost of t~e 

labor applied directly· to the p roductive process 15 

the di red labor c~rn rge; and any. ot'he.r expense that 
can be c~arged directly t.o an order, JOb, or process 
~ay be included . as a. direct charge under tlie cap· 
hon '~1irect expense.' . The · expense of wor~men.m 
travelmg to and from a job, as well as their. l1otel 
~xpeuses wl1ile engaged out o~ town on a particular 
Job, .a!e examples of direCt expen.ses. . . . . 

· · · . lndir~ct .charg~s.-Indir<i~t 'mal~~~i~l con~ists.:9f 
~uch material ~s factory s11p.plies,. '~hich, wlnlc used 
~n processes, <nther does not enter mto the product 
itself, or else enters in such. a way ns not to bl) 
ehargeable _conv?~ie~~ly to, any pa,_~~icular article . 

. In?irect or non~productive labor is that used in 
repa.irmg, handling, supervision, ctc.-in short, any 
!abor not expended directly on the article or process 
itself. · . . · · , · 

. . . . . . Iridir.ec~ e~.e~se ~~- ~~ied 1ie~e ~df ~rs. onljr t~ ·th~ 
. exp~nses incurred' in the manufacturin<Y end of th_e 
buai~ess whicJ1 arc prop~rly a part of th~ cosf of pr?~ 

• ' duct!on_; e. g., supervision~ repairs; light; power, de· 
prec1ation, etc. . .. . , .. ~. · · · · 

t . • ·'.: .(!. ~1 -~ ·.}: .~ 
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Items comzwsin.fJ the i.ndirect clta1·ges.-'l'he fol
lo:wing lis t shows some of the: more constant i tems 

: which compoi;e ·the indirect: charges. ·• 'rho· classifi 
cation will vary in nlmost.· every fodory, hut the 

· :. items listed ~lmost invariably appear. · 

·Indirect matcrfal · Intcr(~s t · 
Oil Depreciation 
Supplies ' · .Maintenance 
Insurance Hcpairs 

E'reigbt and expr(!S.S inward, wheu not chargeu. to: 
direct material cost. 

Indirect labor 
·· · Supervision 
.. Inspection .. . 

Expermienfol work ' .. 
Rent · ·. · · · 

Taxes 
· Power or power plant 
. Light . " , . ~·: . . .. . 
Heat · · 

· Small tools 

.. · W~stcs .. or' material ; si1riuka.ge. of ·~veight~' ~l~fo~tivc" 
work: :· · · · '. ·. · · · ·· ·· · · ·. · · · 

. I ' , , , , , ~· : : ' ' ~ , ' ~ , ', • . : ' ~ '' ' ·, , ' 

. .Product-ion costs and .selling costs.-A clear dis
: tinctiori must be"rnndo betw<:en prodnc'tion (fosts and 

selling' costs. : rrhe latter. include the selling ex- · 
penses,. such ~& advertising, commissions, .s~lar.ies, 

· . etc., wlnch are uec.essary elements in determ1p.mg the'. 
price for which an article· may sell, but have no direct 
bearing on the cost of producing the article itself.· 
'..Phe cost of production ends when the · finished stock 
is r eady for sale. . . . , ' · 

' 'The :expenses that'·arise ·from adYertising, com
.. '.missfous, .sala.ries ~f officers; e.tc., are known -as 9om-; 

mercial or selling and administ;a.t~~~ .. exp.en,~es.." . , , : ; 
.11~e segregation of administrative e~pcnses,, as a 

·::, .d1~tinct class, is . sometimes. n . matt~r :of .convemenc.e. 
:-. :}~ the. J11aj_()~~ity of ~~.sys . the. t~me. of~ the ~<l~i_nis;r~:-., 

hv~ for~e is sp~i1t m snperv1s~ng th~ sel~?g orgm~i.~ 1 zah on, m solvmg problems :of production, · and in ·· 
looking after the finances of the business. There-

. :fore, .. administrative · e:xpQnse ·is' partly a: prodi1cti on 
... :cost, ·and partly a : .~elling cost. : The :purpose.s -0f; 
. cost~finding are best served by separating expenses· 

of such ·«r ·nature from·· those· expenses· which arise' 
·from . production: proper. and. its direct. superVision; ' 
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: . -Relation . vf cost-elements· /.o selling price.-The 
· smn ·of .the direct materbl and labor· cost is known 

as the· 'prime cost'. This, combined -with the indi
rect costs, gives the final :'factory cost'. The total 
of lho selling and administrative ex_penscs, plus the 
factory cost, shows the cost of mnkmg and mar~et
ing the article; and this total-plus the profit--;-g1ves 
the actual selling price.'' 

' '· 

See ali:;o Trade Association. Activities, issued by the 
Government Printing Office for t110 Department of Com-
merce, pp. 76-77. . .. ' ' . .. · . 

Certainly element (a) of Section 3 of 'Article XIV
"the actual market" vahie of the raw material, as estab
lished from tim~ . to _tipie by cu.rreni sales of -rougl+ fi.oor
ing .l'l:' .~ber . 0:1 tl1~ ~pe:t~ mµrket'~-is a prop~_r ele_mentof 
cost. As w·e ·have' rilfeady. seen, only 14 members of the 
defendan_~ Association own timber; in 1.~20_ there were 
moi~e __ .than "600 :p:ro1~c.e~~». of roµgh ma1)fo ,lumber in the 
States of 1Iiehigan aud ;\Viscon.i:;in ·alone. " (Pages 26-27 · 
sup.ra.) 'l'he : "¥ltlrket .· was, therefore, f i:ec an cl 1mcon
frolled, _especially· in view of m0· fact ·that ·in 1923 tlie 
I'!lembers of. #1e :defendant . .As~oci.tition owned. less than 
2'per cent :of the total stand of :maplo, b~ech and hi1·ch 
timber in the United States, less thft.n 4 per cent of the 
stan<l of such timber in ' the:Lake· States· and less than 1 
per ' cent ·of the stai1d '. i1i" the .' Mid die :; Atlariti~ States. 
(Pages 26-27, supra.) ' ~' ;: '.. .... . ·. . 

.~: .... •·· :•··· ; ·i ·:·::r :~·,;. ;:~ :· 1 ··~· ; r ·:f . ~. -: : : · ". ~ :: . · ·1 : 

· ~o~~h-}umb,er' fluctuates i:zl.: ptice; ; ,Arid , Suzyey.s of 
~~~ts \~e. ~r?~er~y, b~·sed :~pon_.,t~e '.ih~~~~e~ v'aiu~ <!(such 
nm he~ .. a~ esta;blished l)y. mtrre·n~ , saleR. t, . : : · · . ~ · : · 
-·1 ··}T .·.:-·:<,-.; :,.;, ·; .. r :'· .. :.; .. · ; ~ ., , ··: .. l· ;_._.: 

!- ' side, fr?m ascertaining· .profit'. or :10.ss/~n inq~ry .. iut.o 

~h·~-- ~~~.t:· of P:~o<luctio·n · ~11d · distrib11tio1Fa't a. ·giyen .!iJne 
~~~. ~ ,~o~n_g_· ~lisi~j~~~ ; ~s. 't&1: : i1~e . ·p_~"?'Po.se, :~/ o,bta·i1iinif . data 
po_n 'µJ~1;~ch, t 0 ba.se. a-n: opinion :as . to ~ what· prices. shouU 



be. And it ,is the v resettt . cost~: based .upon. prese1~t.:C01'· 

ditions, not ur>o1i c·onditiorts that. olitaiuc(t .sevcral nwnth::; 
ago, provided; of -cour-se, · there has. l>cc11 no substantial. 
eha1igC', tlw t s'l 1ouhl ('.Oil I r ol. · , .. , 

l~vei·; if ·rougl1 _ lumh.er h·~\d 1;cci1 r;11rd1a8otl n ionths IJ6-
fore at .a lower price\, t.hc p1~~seJit value should be. take;1, 
for.the r~aso;1 .ti1al, tirn ro,ugl~ Z:~ 1ii l;·ei· 'ha~in.~1 -sitch a vat'ue· . ·. . . . . . . . ' . . . . ' • ''; .. . · . . 
1s converted into flooriug. It 1s a common ,bnsi1ic.ss p r ac-
tice for manufacturers nnd : <)th.er hn}~ei·s ; of . ra\v : inate-· 
rial, ru.1d . even merchaJ1ts, to _take advantage of _the . ap
preciatiou in vaiuc of ~l~W ma·t~ria1s ~lH] stocks of. go,ods. 
They a~c forced t o do .t.i~is .. in .order . to ~ompe~sate the' 

·• . • •• • • . •• I .. ·. • ·• • • 

losses that are sustained where the .market value of 
stocks of goods or . raw materials. dec1i~rn i~_yalue b~fore 
they can be dispo~ed of or conve.r ted. in~~ ·· p;1ish0d p;rod-· 
ucts and sold. .. . . ;' . -~ .. ·. . ,. . . , . 

So far ~ts <letcr~llinillg tlie" zirofits of . a·' m.<-\~infaeh11:('ir,: 
the actual cost" of th.e rougl11i1mber s.ho~.lid hc'fokcn . . :Brit 
the indfriduai members m11st de'teri:ni1le iJi:ai" for. tliom-

• • • • . • • • • • • • ••• • • • ·,. : • ! , . . : 'l •. • .. : . . . ·~ : . ' ' 

selves . ... ~rhey_ m1ist dete rmine •'their o:\\' 11 selling prices 
al.so, in. -\~i~w Of thei.~ OWl~ ~:~~~

0

nf<l.ClUJ:i1ig l\ll(i ma'rketlng 
cosfa, 1yhat th ~i~ °'~;·nsur)pli_cs ·_~f rough lu!llher' c ~st the_m~
and. <dlll . the: othcr .. conditfon~; · t.hat ql)t~~i!\ >L~ ,:1.ii1y, giv'en, 
peno . · -

: , · ··. • 1 ·. i · • . · .. : ~ · L .. · ... "~ .· .<: '."... ·:: · · · · < ,.. '. ·: 

For _tlic i>1frposo of a1~i-i.ving ··at the avifra!)e 'costs from 
~ime ~({time - ~iiid placing suCil. 'informatio'ii l)efore i e'ach 
1_lldividuaf . ~cml~er- :· f ~r ' srich' "a~tion : as . he . may thiiik 
~roper; ilie\notl1od iu~Jd t)y: tiie· 'def cr1(fo'nt:'AssocHit ioii '18. 
l\Jttire}y co;reot~ : ;• : .,,. .. • • '' :· I i • ' ' · •: : ! ' ·_' ! ..: : .. . . • •: ' 

', . · ..... :•. ·;,: .: t :: .. •·· ., . : : . ::f . ::··· ... .. · · .,;:.~- : ,,-: . .:· ··~ · .. =: -

' Somcniremhers ptodnco· n-ll tlieir i'Oi1gh lumbe.r;· oth~rs' 
Produce· a )_)att' tnly, 'sf ill others· produce a"surplus 'and-
sell it on the market; whifo·!some nieinbers ·are forded to 
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buy all their rough iumber. Some may have large stocks 
or" raw material, others may have .. practically none; etC., 
ete.;. The average costs at a given ·time' for a · group so 

differently situated, could be best and most fairly arrived 
at by taking the then market value of r ough lumber. And 
of c.ourse there should . be no distinction between mem
bers ·,~·ho produce all or a part of their rough: lumhel'. and 
those "'ho buy an they need. The only evidenc.e. on this 
subject is set forth in the margin.4a 

. . , . . . 
-----·-----········--·--·----.-. 

'"'A. By iio 11H~1rns-4he~e shonltl be no. a1rrerent·i~ tion, becnnfre there 

,\·Ill' be ~nly one . markt•t prie~, which wiil in~lmle ~he <'OStS Of what is 

k;1ow~ as th~ ~~rginiff prodn('.er. By nu~rgiual prodnc<>r is mennt that 

l~st pro(i\v::t>./who·'.Win be lmluced · to pr.odnce · irnd ~an prmluce, at a 
. : ! • . 

profi t, . at .the. market price. I f is used in co1inectlon. wlth changes o.r 

with.'tliffere~<'es lu the e~penses of prOdn~tlon. 'l'be: n;emliers who own 

tl1eir owu timhcr and process it into h ard uinple lumber.· or rough maiile 

lnmJ.>cr, nnd th~n into ma11le.!l.oorln~ •. conl<l,. if they were not permitted 

t~ s~nre a · ~1:ofit ou b~th o~rntious, 8(lli their ~~n~h ~a;le .l~mb<>r 
i~ th~ Pl~n m~rket, .and se<·u~~!: a ~;·oflt on. l.loti1 ·011nratl~ns:--s~ll tbeir 

rough maple .1;.tnlher in tli~ '0~11 l~~rket ·an<i ~e~n.re ~ r1i·ofit. ~elling it 
~ .. : • • .. • : t : f .,. • • • ' : •' f t I \ ~ ' ' • , , , , , 

~t tlle markf'.t price; l:IH~y could then p \tr<•lla.se . the rough maple lumber 

ai~<l. I>ro~ess: ;it iut:o nrnpl~ floo;i~g. s~llin·g, .it at· tbd. n1~~ket p;·ice for 

n~a1il~ flooring: .. 1( i~ .only reuson~ble t ha; th<.>y !lhonltl seem~ ~ double 

ri~ofi{ \1e~~~i~e Oi th~ 'tlonl;le :c;perutf~~. 'that is, ·m~rc . profit tbnn a man

ufacturer who merely buys the rough nrnple lumber in t he open market 

~1ldr pro<~es~es it into lnaI>!e flooring, this because he . hlls. need 0f a 
' • • • • • J I ' ' , , • , ' ~ \ ' ', ' ' ; I : l \ : ,' \ , , ~ , , 

gre.ii.t~r 0.rgaui~a~i?~· ' he ha.s need ·~~ a grent~r )n·v~stmcnt, aud j t .also 

lll:.'<:essibi tes greater manng~~i~l ~o~~les an~ ·.fU~(~ ti~1~~, t~~-.~, in the ~se 
where the,r~ is only. ~he one' ~~~r~u~,~: To· co~ti;l:~~. , ~'n ~hat· :· . : ~t. i~ 
only rc.'lsanahle. thnt the mai~nrnctn~~;s ' ,~·bo ~~~r~'r~~ '11otl1 i~~e.t.it1~s. 
in this partlclar industry, namely, cutting the rongh. ·l·u·n~~ f~oiu· !.he 

timber, a nd the- proeessing of it· into, flooring, shoul!l . cQnSider 8.-'I tbcir 

~aw :material· co* Jbe• market, pric~ wb~1:b the r~~gb, . lll!lple Jumllef 

Whic~ th1!Y; iu:e ,usirig., b,ring~.''. : .(Vol. . ~~~)>, ;~2.L_ . :. . . : i, ;; . ' .. 
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That the defendant J. \V. :\Yells Lumber Co:, .a pro
ducer of rough lumber, charged its .flooring factory much 
less tl;~n tho market. value of the r ough ltirr:iber, see De
fe~da1~ts ' I~x. CC-t, Vol. III, p. 83-1, which is ·Apr)endix' 
L to this brief. · ···" =·· ·= 

The other subsections of Se~tion 3 are:uot sufficiently. 
definite, nnd hence it .now becomes necessary to ascertain 
the methods ·actualiv used by the defendants. · ' ' 

. . . . : . . ., . : . . ' . : . . . : ' ~ . ,: . . .. ~ .. : . : : . 
The investigations and recommendations of the ~.,ed

cral Trade Commission. r esulted in · the action taken by 
Urn predecessors , of the defendant .A.ssociation . with , rc
spcet t?. aseert~iining .. average costs. (Voi. II, p. 1 794.) 
On July 14, 1915, the Association then in exis tence filed 
a petition wi th the Federal Trade Commission for ,.the 
approval of a minimum .. price ·plan based upo-µ ' average 
cost plus a re asonab~e. pr ofit,° the book~ and aciivities of 
!he Association. to be nuder tlle supervision ,arid control 
of ·the said . Co~~issi~n. (Gov: Ex. 10, Vol. III, :PP· 
76-78.) . '. . . . ' 

• . • ~ . • . . . . . • : ! 

· The Surveys of ·C~st ~ade: l>Y. th~ de f~ iid~n/~4.~sdcia
f·i.on arc based upon·= (1) rcp<frts by mcn;ibers· of inami'
facturing and marketing . costs, which are · f orw'arded to 
the Secretary~ (2) i·epor ts . of. tlw . ·cost Surveys .. Cc)m
mittee of sales of r·~ugh lumber, and (3f test runs m~d·e 
?! ··members . · These test . runs are the working i1p ' ~f ~ 
given quantity of rouo·h ' lnmber, du.ring whiCJ1 the. per-

. . 0 . . ' (· . . .... . . 

~entage of waste, the exact quan tity :of _ea-~h ·siz~ ',of_ ft~or-
1ng produced, etc., ar6 c~~1:efnliy a'sce1·tai~e<l.- · :Frolli t:hese 
data, the Secretary computes tlie ·averag~ costs and· in~ 
forms the m embers·. of the results:~ ,·. te·t ~s look at-'.: . 

• f • ~ " • • • 

• • • " .. • • I .' ••I •• • ; j ~ 
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:< , THlfMAmJFACTURING AND MARKETING cos~s. 
'· . i: . ·i . . l ,. : .• \. • . ~ •' .. • ~ 

"\Ve s«~t .forth : iu th~ margin .Government's Exhibit 25, 
Vol. I)I, p. 279.f )\Jr .. G c_org~ ~V.J(eelrn testified that he 
sent out questionnaires from time to t"ime to ·.Associatio1• 
rnembers who forwarded to him "itemized statements 
of cos.ts. n ·- (Vol: I, p. 104·.) '· 

.. Tlie.sc -~~nufacf~1-ril;g· ~:~d ~ark~tiJ'.1g cost~ .are sent in 
quarterly. (VoC(1)p. £m; 104; 107. )° The Government in-

, . , ~.i.e.---· -· '-L~:.:....----_....;....-"----··-·---·--·---

·' MA:l'l~F:\tTl'JH~·(j" ~~n· ]\.f.ARKE'l'lNG Cos1·s P..bR i },[ Jh~E1' OF' }:),oOlll:iG 
. ' . ·· ·· PROT>UCED J>l.' lUNO JANUARY, FEIJRUARY .A NO. l\IA:BCll, 1022. '. · -- ' · · ; , ' ·' · · ' · · · · ' · · · · · · · · ' · · · · · i•<•r l M rt. 
; . · ' ; ' ,. : ; . · .. ; :~; ·. , ; ' , , . ., .. ; . . . . ·. . _ " ' · ". : , of flooring 

. pri>dU('~d 

$U6 

1.01 

1.32 

17.99 
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trodnecd .111:> p roof that they. were· notmride .honestly .im<l 
accuratelr made. , · 'l'He Government· introduced no: evi
dence whatsoever by accountants or others Urnt ai1y of 
the items mentioiied in Govei~1iment 's · ];xhibit 25' co11~ 
tained ptofit,· or were improper from a:n accountin'f stand
point. The ' 1indisputed evidence '"~as : to. tho·. co1itrary. 
(Vol. I, pp. 107, 151.) 'We .. set forth be.i<.hv a·: few ·ex
cerpts from miilUtcs ()f m(~'ctirigs, letter's, sfotistics; etc., 
with respect fo these COStS. 48 "" ; . i; ' ' . ' ' · .. ' 

·: : ... ~ i • t • I • • ' 

"Fe&ruary 8, .. 19:?2: . ".At thiS"Writi ng 'tve have reeeh,cd s ' Sun ·eys of 
Costs for : the last quarter <1C 1921 und they 8ho~~ a i:mbst.mitial reduc· 
tion. The an~rai;e cost is about $17.00. . ... , . . . .. , , 

It is. earnesU~ urgt>d Urnt ot:her m!~mhers will St'.U<l In th~;ir s;~rv(,;i.:s 
in ft few days, SO .that our (;Olllpilatfon 't6 lie.Sllbtnlh<!d 'to tlle 'm~'d:ing 
'vill be inor(' . coinplete •and r eptegeut· 11 ·hn·~(ff propo1·tlon of . the 'indus-
try." {Yo!. 111, p. 153.) ;·,. , . ., ,.; . ., ... 1., . , 1; .. .......... , ; : :··'<' ".; .... ,, • 

J1ily 13, 19£2 : , "It. ill hOI!e<l thut tb c! nwmher;; :who hqye not,· yet .scmt 
in .thei r n~110rt:s. M . Mn nnft1 c:tmi ng n nfl. Mn i·kcti ug . Cni't 11 u ri o~ th~ f:N:· 
<md q1u11-tt)r of ·rn22 ,,.ill <1~1 so · ot. ··~1;<·~' 8;> tirni. th~ dntn e11 i1 ·,)(, ;;<;Hi· 
~ilccl In flclvn1i;•f! 'or tiw 1\wc•t.li11.X'.'1 (Y1>l.' IiI,' 11:· 175:)' : ,... .. • .·: ·; 

A.ug1i.~t · ifi: 1!JZ2': "Mi·. J)e\Yi\~~ · nt~o· 'st.htecl th:1fJ the ' i·t;ii<li'ls il·om 
elel'!~u 1umnbers gh ·ing · the ii; ],fonnfiH:tm·ing . n.ri<l• l\iRl'kctlug· f"...ost.s tl nr

ing t.he ~ond qunrhr o!. 1!)22, sJ10wec\ DU anu·ng-~ !'f -$HUl3 1:<>ui ti.'l1·1~ 1 
witb $1.i.99 foi~ the. fir~t «1 un~·t~i: t;i.f. 1022, . ~;al ·lhat · ;.b ~ .. ~\-n~~e . ":a~tc• 
In th~ se~oncl :<1111u·ter. \\·ns ~fti, . f~'r·· ~.:1'· 1;t "c;~ii1iui j;Ni' \,· ltl;: .!?2.4 ; l>~:r• ';;(.;;t 
in the tir;;t <1u11rtel'." (Yol. III / \):· ··js~. ) ; . :.-; ;: i> ! ;: " i ·i :• :·.· ;: :'. -: 

Octo6er 11, 1922: ' "'At Udi.'! ''\rritinu 'oiil~· n: ftm;'~iiw)nlit>rsi ·tin,·o;s<•ut 
iu their report$ of tlielr ~faunfac:tnriHg . and l\lal'kuting ·Oor<t$ .duril1g thl! 

lhird qnarter of 1922, but it is hopPcl that othPr mcrnhe,r$1 who .can do 
so Will make this i·epol't by the encl <•f t.hi!; we<'k ~o thnt"th~ C:oiiunitt~e 
on Co::~ S1uTey~"w ill i1 ;1 {!e ~1; ffkiPu t "rrilorm 11:ti:11i'\i 1:,m =\\·11.i\!1r to hmm n 
rcPQrt lbn t ~\·i!r' .1·<! iil-~~~eut ~t \'i!rakc · ;;.:;1!1.1iu;i1i$' i u "t lie i ud i1;;t~·~· t1 nring 
tho pa~t fow uiirnth~!··' (Yc~I. . llt ,'' i': 1'~5. ')"' :·:·· · · . ·· " ·· •"" ' 

·~ \ . ~ . . . . .. . : .. ··. ," : . .. l .: ·· ·; :·,•; ·~ ;: .. · ', ', il .; i ~ · .... 
.tipru 9, 19/U: "ltf.'ports t.or the l11~t 8nney of Cost!-! we1;e mad<~ by 

ten ntenihcn·s, llfHi 'f.he ·aVt;riige . ;,,;6's i$2a.1:f inst'racl (lf' .iHi' : a°\·(~ragd of. 
$Z2.00, ns ' wns' hoped inlght ' l)e the· cn!;e wh<>ti' the: ·rnME'H · of 'Yalues 
na!ll><I Cpon A\'ernge Col'lt::: Wl\i! r rllll l)iJr tl o~ of .. l mninry .n. ~.921.~i: .{\ \•!. 
llr, p. 313.) 

• ~ : • j •I" •'I ... " > I• / 

Jlarc1t 2,; 19'4.l : .. ~'You r;rn app~~ci11h~ . th«~ hnport.lweH of onr Survey 
of Co~ts )leir1g kept np-to .. dute nnd tllat the more r ('ports we receiYc 
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It will have· been· ohservc4 that an honest effort was 
made to.obtain typical results. : Also that some meml~rs 

·----------·--·------·-:-:-····-··--·-.----
from the members t.he lwtter will our compilntion of nv<~1·11gt> ro~t prnfe 

: . . . . . . ~ . . . . . . . . ' ' : . 

. repres<.>nb!tive of conditions in t he industry as n whole. We are en· . . . . . . . ~ . . 

closiug,_blank forms_ to tho.o;e memhcrs who .bn,ro not ~'<'.t , sent in tliei_r 

~urvey of Costs.'.' (Vol. IV, p. 450 

,fog11st 4: 1922: . "At. the Inst gen~ral m<!et.lng ~f t}le ,,\:f;~intion, I 
' ' ' •' ' ' ' I , : ' 

wns inst.rnded to write to th{! ]l{(•lllb<•rs who 
0

111\Yt'. not yt>_t ,P.\'nt ill tl11•\r 

sur,·r.y of. l\Innnfnduring nn<l ~fnrk<'ting Coi::t!': clurfn~ UH! sl.'!con'l qnnr· 

ter of 1922 nnd to request nncl urge tllem , to. send i n thei r. Surr~ys ~s 

soon as possible, i:;o th nt our tn·era~es will portrny . typi<'l.l l conditions in 

the lnunstry . 

. · . Se~ira~ . o~ the M~inbe~s who were . prci::••nt nt .. th~ Inst mcetin~ ;~Id 
they had . ~lre.au.y .complied th~ir. Surveys, ~>ut. did not feel that it is in

cmn.l>ent upon flix or fleven Members t.o l10 all this work for tbe beri{'nt 

. Rnd information Of the other .Memhf.rs Ullfl t.hnt they were of the 

oplnioi1 that .the other Memi)('rs · sbould do their. pnrt and make this 
: . . . . . . . . 

report, ns Hrovhle<l for i~1 the n~w Art.id<·~ of Asso<:intion . 

. . . You will also recall t hnt 0~1r ~ttom<>y, Mr. Semuan bfls strm~t:lY 
t1rgNl. at · several of ~ur . meetln~s. th~t nll U~c M~1~1hcri: . shOuld mnk~ 
tllis report and th11t if some of tlH:>·m .-coulcl not ' make it with cxa~t 
ncc1iracy; tb~t they shonl<l do the besf Hw:v co\;M i.n <~~mptit.Jug .tt;~ir 

, : •• • • .: ,; • ' I ' • : • • • ' ' 

Mnnutacturing and Mn:rket.ing·. Costs . . , . . , . ' 
,.,..h f · ' · · · h e of ... e. ollowmg l\Iembera made this rCJlOrt Mme time .ngo-l 1'l' · 

the reports were rel'eivoo Nlrly in J uly . nml the oth{•r one sinc:<e the 

. meeting was held : 

Ifolt. Ifaruw~od ·Compn~r. ·Ocon.to, W!~c~nsin:' 
East Jordan l~umber Company, Enst .Jorclan, Mkhlgnn. 
Northwestern Cooper~ge & J:.mnber (',-0. , Gnldstone, ~li<:blgan, 

·: :. ,· North . Brancl1 Flooring Company, Chicago: I llinois . .... 

·.·. Hoping to_._hea: f·r~m ~~u· ~rty ~e-xt ,~eek, : ~o ~~ -. c~~ - b~':e tbe Sur· 
. . . . ' ' . . l 

veys : tabnlntffi · and tl1e averages compilecl in time · for · tbe g('JlerB 
meetlng ·on the lGth, ·we are ·.. . ... . . . . '· . .. .. 

Yours >ery trnly, 

·; : .... :; .•. : ·· ' : G1tOROE :w ,- KEEH~. . 
11 

... !·.!: .. : . .-.. .,:: ., ; .. secrctor!I· 

._, 

(Vol. IV, p. 464.) 
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were indifferent to what was ~eally impo:rtirnt ... The Gov
ernment would have tl1is Court believe that the defend
ants were an alert band of conspirators who usc<l the 
average costs for the purpose of agreeing ~poni prices. 
If this ~ere so·,. every member . '\vould l1ave. 'sent in his 
costs, so as to be sure that his e.osts would be taken into 
account in arriving at the average. · .: · ... · , 

During th.c trial, while ~fr.· George "\V.'' ICee~ri ~~~s tes
tifying as. a Governme1~t wit.n~ss, the follp~fng proceed-
ings were had : : . : . . . . . . ... ::. : :. : ... ; ; 

The Court: '\Vlrn.t you are lackirig · thus· far, is 
the details of the manufacturing costs . .., .<. 

A. · Yes . 
. ·.' . . . ': 

The Court: And selling costs. 

' A. , ~ am going to get . to .lhat now, your ·Honor . 
. Suppose we. use this one .as an illustration, the orn~ 
of November 10, 1923. : ·November 10, 1923, we have 

. u manufacturing and marketing cost, the third quar
ter of 1923, $18.34. Il ere cu·e the reports of the 'inem

. bers of the'Associatio·n ic1io ma.de these reports. 
. . · ' ' . . ... : . : . .... . . ::t 

· · : The Court: : You take into consideration all .of the 
· reports which you received from your members . 

.. : ·: A: AU(>f the.m. . , ... , . . : . ~ . .. ., 

Mr. Darby: ' Not all ·of them. · (·• · 

··>''A. > E~cept in this caso;:we had . tho:repo'rt from 
t~~ · ~rand , Rapids T1:1ist.- C~mpany; . R~coiver, for 

. William Horner, showmg their cost was. $34.81, nnd 
· . we conclud<i<l tllat was abnormally high, so '\Ye omit
. ted it from .this calculation. : .If we pnt their cost in 

'; to get, t!ie. average, onr avernge marketing. and man
: Ufactunng costs would hav~ .been about $21.00, and 

..... we would . hah~ beei1 jlistified in using it instead of $18.34. . . . . ' . . .. .. . ·.. . . . . 
. i ~ . . . . . ' 

Mr. Fowler: .. They are spmetimes .nbno~mally low. 
• : : • • • • • : • ' ' ; , • 1, • ' • .. ~ 

A . .)Ve· always 1mt in .the.low ones. ; ... 
• • • , ' • I • • ~ , , ; ' ~ \ • , , • , • ,: • ' , I I ', 

• : ... ~ ~ < .t ~;: .. ~ . \{; t : /,.; 
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.,'":' Mr. Fo\\Tler:· -: Ahvays · ~xeluile the high· ones. ·. 
: ; • ' . :~ ! . i <t ! ~ ' · : : • · · ._: ~ • · I ' !• t • • • : • , , i : ~ . 

·· ·: lL '\Vlieu · the)' · ar(~ shn t. d<:rn;11 ·or ·somethiJJg like 
·. ' :q that.; i:l.'hkis fi. fair illustratioi:1; thore :1vo ha\'C!il1e 

>actual mannfacturiug .. and. marketing. cost on tl1is 
·; : ~ch;g~le,,,}r_~1ichJ,>yi1~ ,r~aq _ ~.O {pu. ~~,1!rv~y,.of C~s!s'.' 
.. 

. ·~·.~ •;(~ ~··~·· ... : ' .! ·j ·~:.~ I 'I. ··~ .. f c':J ·. :, .·.: ' 4 

Now, we~ have this talmlation as to number lire, 
Cobbs and ~fitchell, in6:; Total" cost ii3.44; foss wood, 

. .. etc'. 1.Q9; ftctual mau,ufact:uring and. marketing costs 
15.35; ~·cfoentag<rdf ,\!aste 10}%. : · ... , · ·· · ·· · · 

, · · · · N ~:'~6, iHa~t J~rdau Floori1ig C(>mpa'n1; total cost 
18.58; wood 1.22; actual manufacturing and marke~ 

•1 i~g q~~ts 17_.36; percentage ~f waste 2~.4%. : 
"'-i. , , • I • • , I • • , • ~ • • 

No. 34; !J.i,oster· and : l1atimcr· r.·uml:ier Company; 
total cost 19.661, less wood, etc. 1.74; .. actual manu
facturing and marketing cost 17 .92; perce~tage of 
wa~te 27 60!. . ' · .. .,.,r .. . ' . ; .... ,.,,:·; .·.:' .· 

.J,,; • /0 • · · . ;; ··.I I ,,• , . , . .,. ., "- • .. · · -

., _, .. ~; No.. ·-!l2, J, ·\V;:,Wells ·Lumbcr .Company; totalc~ 
'· ·' ~ . $21.-50; : less ' •-\vootl; .cte .. , .4.09 ;; : a.dual .manufacturing 

·:·, .: ·; a.ud1ri.'arkcih1g costs·l 7.41.; . j)ci·r,e1itng<~ of waste 31%. 
. . • . ! . . ~ ~ . . 

· . '. · . · = • , 'N (:·. 48;. N (!rhi,' :n1:~M~li : Ji'fo"p~iiik, . bo~1pi1i1r, t~fa1 
cost 2G .. GO; l~ss \\'ood 2.92; rict\1.tt!. mairnfactur11~g ,rn{l 
. m~rket1_ug costs· 23:08; r)er<'·(~i1t.age · (-,f waste. 2.l%! ~ 

"::I total Of 102.78 in the . .ffrst:colunih; t,hc wood IS 11.06, 
· · a<·t.ua.l manufn<:turing mi( 1 ma rk<.\t i ng <'o:.;ts 91.72, aHJ 

ilie simple avenwo totnl cost: 20,3::> · less wood, ck. 
2.21, an<l tlic nct~nl mannfn~ttfri1iO.''c(iBt 18.34, and 
the percentage of waste it ·so , huppe~s is.24%·: 

• ·' ' i. · Mr .. Darby:.· :Your Honor, ; may ;we .read .what the 
,; '' · manufacturing cost of: the .Grnml.Rripids.1'rust Com· >:·> pany, Receiver \\'as!. . · .• ,.1 ,.. .' .... ., , ; ; : ;i ; , 

·.\ii:!·~ A.·', Y~s;:I a;n '.goi11<j:t.~·'d/; tli~t·:iioi( IIe'1:e is ~he 
=·.· :·.survey ?f ·<~.(>st!:'• third?·(i u~utci~· l!i2~/ ·1ria.11ufoctur~ig 

.>:J; _an~ . matketi:n~ c:os~.s jier' J..I.10~is?-1?il ·feet'. _gf. flo,011:g 
; .. : . pr6d,uC?~}lunng · July.;·-4ugust an4 ~epte:rtl'ler, .19~ 

The same set of qucstfo1f ii iid 'aiiswers' ·sot 9ppo:nte 
each question. · ,,,_ ·· · · 

.. It i L . : ~: ,,... ) , ,. . ' . ... ·""' 
. ·Mr: Fowier::;;Wilat 'H{t.Ii'e' ~d~t~'t }I' rJI} l ; •:·; 

octbe;i: ~Jf of~ tli~ir: l:epdrt'i's:; ;.: bh1:· blank.is doted 



··Mr: Newman: · \Vhokr Tepo'i.·L is !hat t: 

· A. 01'1.trnl Ua{1.i1h; 1J1r1isf: Couipa11)r; Reeei\rer for 
· William Hormir; : 'l'lH~ir tofal <.~os{. figu red at 37.34, 
less uot profit from wootl :rnd otlwr by-pro<lnds for 
ouc tbousau<l foet of flooring produced 2.53; actual 
manufacturing an<l marketing · costs <luring July, 
August and SeP.tember 34.81; quantitY' of flooring 
was nearly 3 million. rl'Jicir waste was about 18%, 

. . so we did not,nso that in our calculation in arriving 
. at the arithmetic average. . · · · 

• . • " ! • • • : ' ~ : • : . • •• 

Mr. Darby: , 1Vas any explanation given you as to 
. tho~e costs 1 · · · 

... . .1{; ·1· spok~) o 1fr. Kles1~er; he s~·id he ~rnnld try 
to look it up \vheii he arrived home. It rriay be ex-
pla~ned in their letter transmittfog it. · 

· · · Mt. Darby:·: rrhcy did n~ot explain why their costs 
were high? · ·· · · 

. : .. A. " ~fo, I spoke to J\Ir . . Klesner about it.. This 
same inethod has· been pursirnd at diffcreut times an<l 
we ha~'<: · a m'tmber 1<>f th oi:-;e cHlcnlati611s goilig way 
Lack to 1913,. ari.<l of course, we cau repeat them and 

.· ~epeat 1.hem, but tlH~ . G0Yenmie1it, I think, has a roe
. ' .. . O~d of. aJL fhef·W tJ1i.ngs ; tJicy h.a.'i·e a record of every 
. .. stu-vey of costs' th}lt we corild tii1d iiniur office, going 

• · · ,had{ to '1913~ ·1914, :1915,:lnit you hanm't. any •very 
·;'-: r:c~~c~1tJ~r; I. tltink the . last·,~1ne -!-gayo _to _M.r. F 1:ank 
._ , _R,?me time m May or .Tune, 19~2. 

: .. ; 'r.i~.':Ne~~~~:· \viw is 1rr. F'r~nkt ·· . . ' .. . . . . . . . . . . ~ 
~ : : .. 

1: "' 1J..:t . A speci;:il agent. of . the : J)epartment of .Tus-
tic.e. " (Vol. I , pp.107:-~.0~:>.~~ . ... :i ,., . :., :: '. : ., :: , ; 

,Mr .. Keehn asked one . of counsel .for th~ ,.defendants 
. . . . . . . . . ! . . .. ~. . . . . . " 

·. ·,;Mr: Rle~n-er ~~pii~ill~(j . th1\t ·tl;e: '111
1gl1 ~~;~ts:- !<;f ;:;~e · (:r~;,li Rni;wi; 

T . . . ·: r , .. . . • , • ~ '·\ .. ! ..••• . ·. . , ~ ... .• • , ' . , .. • • • . , 

ni_st eo.; as Iteci:!i~·er, we~e <lliP.' to their i;~ttiug up it \·es~ne in or<i<'r 
1· . . ' . . . . . . . . . . . .. . , . ° CO\'E•r !ntei;cst on. 111rge dnh;u,1 ng:linst ·the ·t:'stafo nnd t't;N• l~<>r!lhi t> 

<'Xfl<>useR. He 1111;11 testified thnt :ru1< Kei·11n· _;"tofo , ·me thnt ·oni.·; ·r;i~ts 
-\\'(!re too hi.gh; mul thnt he ·co.i1 1<1 not nsc it h<~cnnso it wou!U thrvw 

the ~vet·a~~ cost~ too fur ·ol;t .. o~ li;1~ ... -· (Yol: I,· 1>:· 333.) 
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whether he might r ead into the record the individual fig. 
ures of reyJ~rting members, for the r eason that no in.
formation received by him as Secretary from members is 
~divulged to other members except iii the regular reports. 
(VoL I, p. 173.) So far· as costs are co·uccrncd, only the 
ave1:age is given to mcmb.ers. . . . . .. 

. . Let us now consider the (~lenients ' contained in the re· 
ports of Manufacturing and :Mitrketing Costs, a speci
·n1en of \t,·l1ich appca1~s · in the margin oi1 pagc_252; supra. 
'fhere can be no question as to the propriety of includ
ing .items 1, 2, 3, 6,. 7; and we assume that the: Govern· 
.ment '~ill not object to tl~e~ <lef~1~dants' dcduc~.ing from 
the t~tal manufacturing and 1~arkcting costs the value 
·of the wood a:nci by-products. ,. · -' · · · ·: ·, 

· According to !Ir:· Iforley ~nd Mr. Nichol~on (cited as 
ahd author~!J: :hy Profess~r ~Iii~sl.1all) insura.nce and 
taxes are proper eloments of cost: :A1~d inasmuch as the 
man\lf acturing and ma:i·keti1ig : ~osts are . determined 
quarterly, 110 fai~er division cou1<l be made ' than to take 
one-fourth of the a~n~al ~i.mount'.expcnde<l for i~~-uranM 
arid taxes. Depreciatiot1 is also proper; and the an· 
nual depreciation allowed by · the Federal G<)veriiment 

. for the purpose of arri~ng at. income taxes is at least 
prima facie fair and reasonable. · The Govenuncnt put 
in no evidence to the contrary.· · : ; · ; ' . 

. :, That· item '5 is prop~i:-· or· at le~st ; does' not exceed 
:vha.t would be proper to include for items which haYc 
not bee!l inciuded, . tl1~· f oiiowing . disc~s~io~ in. Pro~esso~ 
F. :M. Taylor's50 Princi;les,.,of Eco11,o~ic~ . (8th: edition1 

1923), abundantly. proves : . , , .... , . _: , . . ; .. 
-;-:-~-:-~-:---~~~~~~~~~-~~~~-:-:-:~----

.... .. Profe~~o-r Taylor is. Pr~fessor 'of F..c~uomi~s ·i~ the -~~iver~it; 0~ 
Michigan. ' · : .. · · "; . · · · ' .. , , 
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"CosT AND SuPP1,y PRICES. 

The most obvious, as also the most important, fact 
· about· the normal supply schedules of producible 

:: goods is· t.hat the supply prices of _such a schedule, 
· that is, the prices on which depefrds the forthcoming 
'supply; an~ fixed by costs of vroduction, including, 

.. of course; suitable remuneration for such contrilm
. tions as· arc made by the. entrep1~eneur h~roself. If 
a certain price will insure to the 'eutreprenenr that 
he will get hack the money he has put info a product 

:' and in :addition will gcta reasonable i:eturn for his 
· own direct contributions, he will surely be re~1dy to 

furnish the prod net at that. price. Doubtless he 
'\\;onld he' glad to get .a higher 'pric~~; and, under some 

.. · , conditions,· he may be able to do so.· But that fact 
· has no rclatiori to our present problem,· which is 

concerned solely \yith the normal supply schedule
the series of mutually dependent supplies and prices. 

. 'What price will be necessary to secure the f orthcom
' · ing of a given supply? or whatvohiµie of supply \vill 
: ··follow the appearance of a given price?-_:_these are 
· ,:the questions of immediate interest. And the gen
.· ·: eral answer is that the price which wiff be 11eces-

sary to bring forth n given supply is that price which 
equals the grea.test cost of pt·oducing sa:id supply, 

;::=Si1pposing .diff.ere.nces. of cost. to exist; and the vol
ume of supply which will follo\v the appearance of a 

. given price is that volume which. will have as its 
greatest ~ost an amount equal to said given price . 

. ·. . 1'est _of; a ·cost.-. It follows from the relation be
.·. tween, cost and supply p~ices above brought out that 

one 1ne,tlwd of test~ng whether or, not .a give·n el~
nient is a cost is to see whether or not it a,ppea.rs in 

. : th.e supply price. Su,pposi,n.g co1npetitio1i to be free, 
· , does)he, producer fri$ist on, getting a price higher 
., than. would ofh(Jrwise be 9~ecessary just because the 

· ... elerne·nt 1.ttuler considerat·ior~ has to be. supplied? .lf 
".'. ~he answer~; is 'yes,' t?i~t' ~le~ne1~t i~, cer,tainly (J, ,cost; 

if the Miswer is 'no,' that elenient is ·n.ot,a.c~st;; 

, ,: Mo~'fey Qos~s:.E_xplfoit,a:nd ,bnpli?it.-.. The lar:ges,t 
.. ' .consb tuent in. entrepreneur'~: cost i.s. usually. direct 

· ; 'nlOn:ey ,cost-' the money Otltlay: f~r facto~·s Of ~iff er~ 
. .. . : . . , . ·. ; I ; , .~ '·'. . 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



2GO 

ent sorts which· he bu.ys ·on · the overi, market, for 
example, .r a \:v . materials, fuel, machinery, labor, tl1e 

· · ·use. of cnpitnl~ ·etc. A closely: allied c011sti~utent c.on. 
. . . sists . of the mo-iiey val.fre of such of the a)Jove pur· 

· . · chasable factors as the entrepi·eneur himself fur
. · . ·. nishes'. . Thus, the individual . en trepreneur com

. monly supplies labor services· . of much iniportanee 
· · which · lrn might. purclrnse • oi1 the . , .open market. 
.. 'Again, in almost all cases l~e is · obliged to, put in 

some capital. of his . own .. · Further, he may use his 
·own · land, instead ·of renting from some one else. 

. No~, for his 'labor services, he . .:will naturally try to 
' '· get as good wages. as he ·w.ould . have to . pay. oth.ers 

for the same· services . . Similarly, on the capital 
. w~ich h,e I!ut' it,'he w:tn of course .. insist .011 getting 

· '. th,e usual I?-terest. So, for the . use ~f his la~d, he 
" will expect as large a return as the rent which be 

would have to pay another landlqrd. _ Aooordingl;, 
in, estimating · what the product· cost~ )llm, he "\\'.ill 
make . allowances for all these items. "They will, 

. . t~erefore, ·constitut e :~, part' of . the. cost of produc-
t10n,-quasi-money ·costs, . w~ ·might : call . thelll;, or 
implicit money ·costs as co11trasteu with his direct 
money" .outlay · \vhid{' w~ '.may'. call' - ~xplicit .. mo~~ey 
costs. · ' · · · · · · · · · · · · · ,. · · ' 

. . . , I ~ ·. • . . • \ ·, . •, ·: .\ ; '.· · , , '. ~ ·. 

Cost . of · Enterp~e~ie·ur' s O<mtr:ibi1rtfo·n.;_~ ... :vr e ha~e 
just -remarked "on t\vo· constituents· ·of entrepl'eneur:s 
co.st, exp~cit<and implicit money· costs. . There 1•

5 

s~1ll a th1.rd which ·must ' not· Le ;ignored:· Iu ·a<l<li-
.. · t1on to the va.riOus contributiolls· often··made by tlie 
· -, "· ?ntr~p~eneur· which . he' :might" buy.: from ·others,
. : " · implicit or quasi-rrioney costs,-· ·there is -another, ot~e 
,' '. . . corresponding ~o l~is disti~~ctiv e : fu1icti<m as e~ 
· · . treprenewr. · Some· person · natu~a.l ·or.Jegal '· n:us 
' · · under~ake- the ·,responsibility . of · deciding, · w1lhng, 

_that pr?duction":shall . go ·forward, .. olS;~ · of cours~ 
. t~er~ will · be· n?: production.·.· ~rhis . distinctiv~, ~unc. 
twn ?f the ent~epreneur' isi therefore, a facto~~ pro 
duct1on.·" .. ;' ·-.. ,; , •.. _.,, , \. ~·· '"' .... -. · .:.\ . .,.,-.;·, .''·· ·, , ; . 

-~ ~ ·' :'.'.;.·Bu Ft.he. fact··'"thit '- th'e· distii10tiVo 'contribution. of 
'< -.; .·pi~~ entrepreneur' iS' a' ne·coss·ary1 faetor in "production 
• 

1 "' is not ·sufficient ' t<» iiliake .. it ·'an 'tilemenf'in cc>st. In 
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order to be .such ' an . element., ·it must . also be an 
economic factor, a factor having an economic char
acter, having value!· But. the question wh~~ther this 
factor has an economic character is not so easily 

. determined as in the case of. the other factors which 
·have been considered ..• Just because- the· sen·ices of 
laQor, of. capital, and of land are purchasable on the 
open market, we have no difficulty deciding whether 
or not they have value, for that is evidenced by tlie 
prices at which they are bought and sold. The dis-

. tiilctivo function. of the. enh:cpr.enm1r; on .the , con
·, trary, cannot Urns be bought' and. sold . . Tho assum p
" tion of :final responsibility and a certain ·residue of 

' ,_man_agemcnt• cannot be · 8eparated . from' . the· owner 
.: ship . of the bu~iness, · J1cnee cannot : be delegated to 

any~:rie else, cannot be 11ired f:rom anyone ~lse , th ere
. fore cannot ' lie bought and sold, .so cannot J1a.ve a 
. price to.- 'proye its economic. character : . ·n . follows 

... that \Ve must look elsewhere for the valne clement 

. needed t o .show that the f unction· of the ·entrepr e11enr 
. · .. is an econotfiic f actor . . 'That ' elsewhere ' .is ,the pr ice 
. · i at which th~ en!rcprenmir 8tand~ n~ady ,to .- snpply 

:; the· · G~mmodity m quE>stiqn-. his supply __ pr1c9.. If 
said ·supply prfoe sh0,1lld contain sorriethln~. in .. excess 

. of the costs hitherto'enliD1'eraled,· the function ·of the 
· ' :entrepreneur would be an e6onomic factor. · .F inally, 
·. ·· · · ~he · P!esence in the supply price of this ' something 

:',m excess' would prove that profit, tho r emuner ation 
.... of the ·entrepreneur, is an element in cost ' · ·· 

: ; ~ · · .. llf e~~i~g, of P~oftt.~But; :af this .. po~n(it .\>~~comes 
'quite_ impoi·fa)1t. to av;oid ·a -possiblo misunderstand

.. . ing.as to th~;meaping 'of t11i~ worcl profit. · P rofit is 
.. the implicit prfoc 'of thosi sf.r'l:ices of th.~ , cntrepr(J

.: _nem· ,which are pe(:itliarly his own.; distinptive _.of his 
" ~ffece-: .W0 d() not'have.- a profi t, in the ·.~t.rict ·s·ense, 
' ' ,, J1lSt becf.l,use WC have a r eturn in ox~ess of. the ·monev 
."· .. outlai1~ .. the ... 'e:µplicit ' nionei: :cost1 .'. SnfJ 1 .jn.~ ·:cxceR:<3 

'WOlll d Yerv . likely he necessary' to cover the w'agcs 
: . ?ne . t~1c_ . entrepre11.e11r. ~s .. ~ fol~o~_~r .?r .Jo ~OV~l' . f.ho · 

. ·: ii:i~~rest due lnm as havmg snpphed.a po1'b on of tho 
capital: · Tho .. excess ·'fo': r0turn ·whrnh spells · p rofit · 

··· m11st go beyond the i'lnplici.t, as well :as -the-explicit, 
: •, ; ' • • • ! '' ! ' t ~ •: .':• / I;.' 

•. ..... 
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money cost.-· Thus, a small · ·m erchan.t investing 
·$2,000 and clearing $1 ,600 a year from the business 
might bo . thdught 'of as getting 80 per cent oil bis 
investment; when in f act $1,300 out of the $1.,600 
was the wages of his labor as manager, salesman, 
etc., while $120 was interest on his $2,000 at 6. per 
cent; so that his true pro fit. was 01:ily $180 or 9 per 

.. . ·cent. · · · · ' ·. - ·· ,,. · 

··: ; Profti ·a .Part of Cost.-.Tl~at : this pe~~li·a:~ ~ontri-
.. . buti.on of .the entrepreneur, or the, p rofit. represent

.. ing that contribution; is at the present time a· tri~o 
·. cost of . production can scarcely .be doubte.d, an? is 

$Cldoi;n denied by «~conomists .~1• G~nc1:aily sp~akin~~ 
margmal entreprenenr$, those .who w1ll drop; out it 

. . price. falls, in~lnde. in their sn1»ply price something 
~n cxcess.?f explicit and i~plic~t ~(n~ey co~ts • . D.ur· 

.. mg the late .war, most government~, .whe~ making 
.. contracts f ~r. supplies a nd when taxing business, as· 
. . sumed. that, as a matter of course, producers must. 

.... ; ,.be allowed to make. f l'.Oln ten to fifteen per cent gro~ 

.. ;,. pro~t · o.r fiye t o ten· per. _cer1t. net" p:i;ofit~pi'?fit m 
· . . · excess of- hitercst. · It. seems to .follow th.at, .m the 
.. "' ypinion 

1,0£ ·_p r actical' men~ . t.ru'e' profi~: co.fl:i!U9nl_y is, 
, .and in,. fact" mnsf l)c~ .· an ~~emc11f in_ «~.9~~·.: .. ,; . :,,, 

· · : . , 1nter;ret~ti~;i of P;~ ftt~-" 'V ~: };~;~ · ~~e1; ~hat ·p:ofi: 
' ;fo rms a Iiec(~Ssary element in the cost of production . 

... . . . . the supply r)rice of a' com.modi ty-·. the . priee neces· 
sary to l)ring ·out the . marginal units: of· supply

' .. ~ust .be, great enough to inclll:dC ~ profi!· to. th: ~~
.. trepreneur as. \Vell a s to cover the other i~ems ,,bicn 
I liav<~ been enumerated. : This topic,' profft, mu~t not, 
hov;ev~r, be pa.ss~.d . wifl10Jlt, a : fu~~11ci< ~vord ... of. ~~
:planabon as to how .the word is to be. mterpreh.'U· 

. 'l111ere has· been from the ' fii·$t , and'. continues. ~·0 be, 
. . . :onsiderable confusi<?n _in· ecdno'ni~.c "writ!~g ID ft~~ 

... spec~. to .the proper. "1!-~!hod of corn.1!uti-ng_ pro 11 , ,Ev~!\ busme~s practice is not .wholly umfonn,.thoug_ 
. . . . " ~ . . ·--.. --:_....... 

. ~1 ~'Some . t.-con~}~·istii; ' 'i;~Ici : 'that" j1r1~n€ , ~~;0~11 ~i ' ~1'ot' ' ~ontJ~1;e ·:t~. : e:dst 
. . . . . , . , . - ' . . • . ' . . • . . , . . . . : . ' tbiR 

nf; . a cm;t tmtlcr a stntic set 
00f COl;<lltioi1s: . So~ne ,even ho.Id ; Uint ' 

. . . • . . . . . . . . .· nr'Jti· 
(!lcment 1s- not a 1ia rt of CO!:lt ll.t pre-sent. F~r comments <>n sonit\ 

m~nt.~ in support of this 01Jlnion, see Note 4 iu the A11peodlx.'' 
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the interpretation which will here be given is prob
.. · ably ·. the ·generally, acceptc<l · one. Profit proper 
· shonkl he computed (n1 the basis of the· capital in-
, ve-6ted; not on lbe basis of the 'outlay. Thus, let us 
suppose that $50,000 is invest.eel in a given business; 
that this business yields an annual output of 100,000 
units; that the cost p er unit"'-profit not included
is $4; and that th~ r ate of profit proper. req~ired is 

. 8 per cent. Under . . these. eonditi,oris, . the. pro<lucer 
does i1ot . say: ' ' Sinc.e. each ui.1.it of produd costs mo 
$4, rind ·since 8 per cent of this is· $.32, I will supply 
the commodity in question for.' '$4.32'; instead, he 
says: 'Since .I have . in· the business an investment. 
of $50,000, since 8 per cent 011 this is $4,000,_ a.nd 
since tb e other costs equal $4: per unit; I will supply 

: .thp commo<lity at. $4 plus $4,000 divided by 1.00,000 
·. uni'ts, . that is, for $4.011:. 1ri 2 · ·· ··. · · · . , · · · 

· .. ~ . ... ~ ... , . : .~;·' ~· · .. · . . ·.··· . . . .. : ·~ · . : ·; 
:. Rent .Conimonly a Part of Cost.-· In 'the above ·ac-:-. 
·count .of entreprene11r's' cost, it was moreUian once 
·implied Urnt such · cost includes re·nt, that ' which .is 
paid for the· use of land unmodified or modified onlv 
by snch improvements as a~·e practicaHy irremo.;,.: 
able and indestructible. . \Ve seem to be justified in 
doing this, in ~"iew 'of the preci'se ·nah1re ~f the prob'-· 

. le-m before us: '\Vhat arc tho elements included .in 
the cosfof the"individ.ual enfre.prenenr? . For, from 

· .t.his st.a1idpoint, r ent must, in the great majority of 
cases, l)e' looked ori as ' a part of. cost. ·. The 'reason 
for this is that, in the great majority of cases, a . 
given piece of laud may be put to many different 

· )lses, and the j.ndividua1 ·entrepreneur will be obliged 
. to compete agnirist. other entrepreneurs. who . want 

-.~· " : ·· .. · " . ~ .. ·· ~. '.: , :·: .:' · , ; , ·· . '.,....._.., __ 
. •t ·~rhis'_ o.f ·~01;rf:t~ <1.o('~ · {1(•t in~~n tiiat ~:1r.odu~~is ,;o\1ld dcit be glutl 

to got the. lnrg~~ profit. ~c~chetl h~: the' f~~;l;<.~; meti1od of. ci>i;~p1)~ation. 
If tht!y lire ~e·imla~d h)· ~ver~m~nt. ,;11d '. 1.;a~·~. t~ ~t -tli.c c~~~ent ot 
govermm~nt Ir{ th:!ng t11<:i r J)rke, t hey o!t~n . try to . imluee · itie; · rt>gu

lator. to nd:)pt the method 'of. n'~kouln;. ,~-hi~h i:\l,.~;8 tlle. hli·g~.~ · firofit. 

Rut ~here ~01i1\~tition ·1$ i;~/ 1;;.~ti u~~rs ,~·iii iu tl~~ · lo~g · r~i~ ~fr er to 

supply l~('. c<i~lM'1it; prod<\~d tlle ~)~ice :1~ blgb ~~~~>~lgll t~; .gh·~ : them 

a p1·ofit on. the· capitaT. a~tu~llf/ln.~~stcd." ... , . . . ... ' :~ .' ~ . .. 
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that ·land· f<>r other purposes, just as · he would be 
. obliged to compete against tliem .. for labor services 

or capital services. /l'hat is~ renf. woul<.1 participate 
. in determiuing the m1.t·rcvre.:neur.~s s·upply vrice just 
. as truly as wagos or interMt. ": (pp. 312-318.) 

:_ . ' I . , , ' : · t : 5 ~ ; , : • , . , . , • 

\Vo have seen that · rough h~mher requires 9 · to 18 
months for the air-dt:ying 'process. rrhis ties up a great 
deal· of"capit~I · and ordinarilv{voul<l require, bank loans. 
That 6% . (~specially f~r'= the~.Ml~ldle . '\Vest ·si~ye~ 1900,
particularly siu:ce .1914) is' a . proper interest· rate, sec 
2 Taussig;s Pri·~1ciples' of 'Bconomfo.~, . (2nc1, edition re· 
vised, 1!)20), p . . 2?- · · '.: · ·· ·: · ; .· .. 
-~-· ··· . . , ) .· .• ·· · .·: ~! . . • .. . ,~ , · •• 

Flooring has to be· carried in stock in large quantities. 
The demand. for it is largely se~~onal. (V 01: :n; .x>· 260.) 

• '• • • • • • ? • •" • • r • '. , !It 

This. also .necessitates. :tlrn tying ~lp of ·a la1:ge am?u~t ot 
capital ~nd 'the· horrowi~g . of :.~~ne.y~ . Certai~ly, .most 
proddcei:s would :'insist -011 getting a higher price than 
':VOlJld othe~~vi~c he ~ neees.8ar y ij'tl'st · ,hecaus.e . the element 

• I • • • • • • • ~ • \ • • • ' • • • ' ' • ' 

u.nder cons'i<l1;frnlion hus to be s1ii)pliecl.'': _. : .. ,. "·' 
. . . . ' . . ~ . . . . . . . 

. ·. · 1ri .. : Adco~~nts~· · ·Tli~.tr.· (J~.;~.~in;;j.id;t. &iid. i nt'~i·preta'.tion, 
by William Morse Cofo' :A~~odat~ riof,ess~~ of.Account-

' . . • . • • . • t 

ing in Har\rard ·University (Revised-'and Enlarged Edi-
ti911~ 1915) ,·page ·301 ~ H fai"said i , < ; :· '.· : . ': ""· : 

. •• · . -: ·. -~ .. ~: . -: • ~ • : : ·!' ~- ..• • : ,. • . ' . :·: · . 1 · :. 

:-.,, .. . := . ' ~'.Though. the :main. eleme.nts.'. of selling co~t arc 
'· ' ·' ·obv1?us,"some_, are .Jik~ly; tc>: .. be ., forgotten w1t~out 

special attention. F irst, alniost a.11 large establish
ments .are obliged in the dull seasons to accumulate 

. stock ready for "the demarid :of the active season~. 
·· W. e liave; · therefore, · interest; insurance, · deprem· 

~ti?u ~nd taxes, to 'figure 011 this accumulated stock . 
.. rhis · lS not exactly manufacturing . cost, for the 

.manufactn.ring division cannot. always .. make goods 
at th~ var1.n.ble rate of tho demands of the s~~sons . 

. _It. must produce' them 1vhe.Il . it . Call. . It is, hoW· 
ever; .. the task ?f the selling division to keep goo.d~ 
moving as rapidly as possible; ·and to find such in 
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<lncements as may be worth while to get t:hem out of 
·· the warehouse in the (foll season. 'The most effec

tive· st:imulns to the sel1hfg division-for kBepi11g the 
·warehouse clear is to d.ehit. this division with the 
cost of· accumulating tlie .stored stock . .. Though tllis 
.may. sometimes s~_cro a hardship, it is unavoidable; 

. fo r . charging . to.· ma_n"i1fach_1ring would to . some ex-
. tent nullify the careful. ()ost-keeping, especially in 
, the matter of.c.omparative . costs~ Some.'oyerlapping 
of function, is hound. to occur betwetm the manbfac
tnring and the se11ing.: d~~ision •. ·~md .that fa . fos~ . why 

:· the need exists. for a . general nian·ager, wh ose ex
, penses are ,divined between the two divisions . .. It is 
• tbe manager's task tO def.ermine bow far it is 
: cheaper for the mainifa.cturing "division . to accom-

mo<late it~elf to the varyh1g demanos of the. s~Asons. 
an(! how far the task of accommodation sbalrhe. laid 
ori "the semn·g division: i: :Whatever cost of th1s sorl 
is incurred, ho,vever, seems properly ·to belong to 
the .selling division:" ·'.; ..... · ,; · ·, . ... 

; . . . .. ~ . . " . ' .. ~ ~ ... . ... ,, : 't ~ : .. : . 

T~terest. :on ·vnlue' of plrrnt i~ - ali;io ~ .proper clemelll. 
. . . = . . '. :· . . .• , . . . , . \ { . .. : . . . . : . : ~ . . . .; .. . ~ . 1 , r :.: . : .. : : .. ~ : ; .. 

In 15 Journal of Accou1dancy; page 330; ?\fr; Ed,\•nnl 
I~ .. Suffern qu_otes J\fr. A. H?.milton Clmrch, as fo11ows: 
·_,· · ." .. · ;',':'Where~e~ ~a~ita1 ·i~ ~~d~ ~1~~ , ~-f ,_" ~h~~h·e·~: ill . the 

power plant, in the' erection of buildings, "or ,in the 
purchase of costly 'special" machinery,· the nse of s1i.ch 

~ caJ?ital has t~ . ~e paid f ?ri somehow. an_d somewh:-re . 
. _It IS Only rational tJiat it ·should be paid for by ·]nSt 
~hose processes · (and. tlierofore -· those jobs) which 

. , ,involve its nse. To exclnde interest charge from 
. cost of tliese ·johs is to ignore <mo .of.- the.most ·im
·.; · .. por tant matters· that we. should know, .namely-how 
· :: .fnr .. thi~ -.u.~e: pf. :ca pit_~~ h~ -~-~?no~~qa~l_Y, ~u~t~fi,eq. ','. · ... ; 
.Tl;e\vi.·i'tdi \)r th(; 'ii·d:i~1e· · ( M1~· Snff erii); fl'ie1l"procec~ds 

as follows : ; ;.·.; . '· ~ T : .· ! . ~ , · ' ) , , , ,. ·., . ' 

· ;._ ~'~he: citing of some examples :may. t~nd: tq throw 
· :';.ac1_diti9nal ,l,ighi 0n~ this most i:qtere~ting .subject. .. : 

; • - • .. • • •• J ~ • : .: .. • • : • • • • ! : • .. . 

'11 ake, for example, a textile plant. · 'I.1his plant 
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· comprises · a yarn mill, · a weaving mill, and a knit
ting mill;' ·The yarn mill manufactures -. the yarn 
for both the other mills:·. As there are many mills 
miinnfaduring yarn exclusively, this company is in 
po~itiori.· either to buy yarn or · manufacture it itself . 

.. . . . The pri~e que_stiou of 1mportarice.in reference to 
. . . the· ya rn mill is whether or not it is . profitable to 

.. : : ·maintain this mill consideriil°g the capit~l ,tied n.r· 
. ·:The capital invested in this. particular mill, \ve win 
. , say,. amorints_ to $200,000.00 . . If the !'a.rn '\\·ere 

. . bought .h~stead of manufactured, .this.· $200,000.~ 
. could be ii1veste.d in other departments ' of the bnsi· 
nesst. or. invested tc» draw interest :r or uur compa~y, 
or: ' d.~stributca.· tc» the sto~kholdcrs,. thereby 'all~WJ!lg 
them. to ,. invest the proportiOn tl~ey receive at lll· 

: ·. :·terest.·.·_ · ' .. : · ': .· '. .' 
,.. · ' It· is,· t~e'.~rit~~·,.~ .: ·.~~i~io~, ; · ~~-~sid~~i~·g .. th~t tl;e 

t otal ·investment· is used. in manufacturing, that it 
is necessary to charge the intere~t of the . in~estmcnt 
to the cost of production. No true comparison can 

· be made between the cost of. the yarn manuf~cture~ 
. !1-nd t11e purcliase price of yarn, unless the mteres · 

· . is :cha.rgcd as stated;.' ' . · ' ' · 
... ·: ., ;: ., .. : .. . .. . .. ' . " . ,, ... J: 
See: also. C,os"t Acco~mti1~g~ · Tiie;ry a·nd Pract!ce, by · 

~eQ fficholson;. q .. P ... A .. ; Insfrt;cf o~· ill Qost .t~ccou!~ti°.g nt 
Columbia U11i.versity,.· pag°c~~ ·33· et .seq: ',.: .. : :·· ·· .. . · ~. ' _- .. :: 
... · .· : ~ .• ' -, ' ( ' - • ', t ' ' .. ', ' . . . : . ' ( . . : : .. , d 
: So i's rent; which: is .'~~t i~clu

1

ded;in :the co$ts _ return~ 
by:t11e defendant ·members-_ .: Neitl1~r i~ th~rc . any profit.. 

_.. , · ! ... ,, ' ~- . • : ·: .. '.. '. . ·· .. · . ~: . ; .. 'ht 
·-'rlie· Government put in ~o · e~idence , whatsoever t a 

aiiy,' of the: it~ms· mehlloned in Exhibit ,25 were· improper, 
neith~r .. ~.1id it e~~n·,:attenipt t6 pr~\ve. 'th'atthe{contairicd 
any. profit. whatsoever . .. The u.ndispitte_d_ e-vi.<f:e~u:;e:,wa!!, to 
the contrary. (Vol. I, pp. 107, 151.) . · . . _._ : .. 

"The ~y.idenc~ is undisput.ed that ·the defend_a~traem· 
~~r~ a.ls?. ~e.pt ' their 'own.costs:;: that by -~omparing ·such 

: • •; ' : ' " : • I ; : .. ; r : ~ • ;• . : ; • I , • 
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eosts ,\.ith the average cost, they wete able. t6 reduce the 
former; ancl that the · activities of the defendant Asso-· 
ciation and its pi·edeeu8sors had reduced the· cost of pro-, 
ducing an<l distributing maple, beech a11d birch flooring.; 

. The defendant Oval \Vood Dish Corporation _began to 
manufacture flooring in .J uue, 1~21, and joined th~ de
fendant Association , in A ugust, 1921. (Vol. I, p. 286.), 
Mr. Hodges, of that company, t estified as· foll?ws: · · 

· · ·" Q. ·How ahou t the exchange of manufacturing 
. experience, when you come in contact ~vith t.hci:;~ 
other manufacturers, have you found that ~elpful 1 ·· 

A., '.r ery iie.lp,ful, espe.ciaily valuable on tl{e st~rt;; 
we had no experience in manufacturing maple floor 
ing \vhatever and we were able to get some Yery 
valuable · information. · · · ' · · · · 

: Q· . . H~w· .about ti~~se te~t· ~-U~S· a'11d tl{~: ~~--e~age' 
costs reports, have you fou_r.1d tllem helpfuU .: . · 

A. . Yery helpful. · ·' · . 

· The Court: Just in what way? . ' , . : , ' .. 

A.. \.Vell the a·rnrage cost'·r eports ·are made up in 
detailshcnviug what each operation costs all the way 
_through. TV e kept . all our own qost figures an<l we 
·wet·.e able to clie'ck them, with _these', and if..1.lie fomul 

. . an item of cost that was ab1w rm.aUy large we· were 

.. able to check it up an'd look foto it and fi.n..d .out ;where . 
tl~e . tro'¥ble was and correct 'i.t; . W ~· had no· eX.i>eri-

. ence and sonie of om· costs were. abnonnally high at 
the st t · · · · · · · · · ·, · · ·" . ar. . 

• • . ! . • . ~ : : : : 

.' .Mr. Darby: · Q. Do you · believe that · the activ
ities of the a ssociation have reduced , tho cost of 
manufacture or raised it T 

A. Reduced the'cost considerably. t, :·- · · · · 

. · .. Q .. ·They • pay: a great <le.al. of attentiqn to the 
cost, of manufacture 1 ' · . . · .. 

:: :: . . :: . . : 

A. Yes, sir." (Vol. I, p. 295.) 
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., See Voh II, p. : 789, for the : testimony of Mi·. George 
\V. Keehn who int roduced in eviuence a statement that 
11a<l : been, taken froni i he files of the Oval Wood Disli 
C.orporati6n.: .rrhis statement slwws. illat tl1e cost of Umt 
company for t.he :first quart.E>r of 1922 had heon compared 
in the pr<lfaary ·con'rse of b~sirie'ss! ,{rith tlie average cosfa. 
\Vithii( thre~ · :mon{hs· :th~ Oval \V ood ·Dish Corporation 
*as ~ble tb re.du~e its 'o\vn: niantifactni"ing and marketing 
costs $3:GO' per . th~\1sai1d Jeef or $0.37 I)elo\v the average 
costs; wJ~erca s~ at the" start the costs of said 'company 
\ver·~ : $~.23 .per thou'shnd,.fcef' n1oro ·than · th~' arerage. 
costs . .. (D.efenda~t~· ; ·E~I{ihit' I~L, V<>l."rv; 'f~i: j>p. 546'i· 
5~70. ) . :·:•;t .... :. ~.:·.'. ,· ~· ·;· .·: · ·. · .;:;'.::: :::: ;•: .. . ·•. :-.·: ;. :··: ,·: .· · . 

· .1 Mr. 1< l\i.1.Raiston' (wh~· iras,fo~·~edfs.~fok.'m.am1ger 
for. ·wmiam Horner bnt at the. time · of · the t rial was 
. ·" . ' . .' ., ". . : .. . • . ! . . . . . . . . . . " ~I 

sales manager: ' fo1; the, Iiidi~i·na · ]..,looring.' Co., . a non· 
member), testifhi ai:; follo~~s: ·' · . · · ' · . . , . 

"Q. By the way, what ,~!~~. jo~.lr· opinion of ~h~ 
valm~ of those test ritr1s iuid tlie <l ufo. furnished witn 

. ·: :r espect to average ,manufa.ctµri ng eosts1: 

\, ", ~ -.·::\. :. ~ ~rJi,ey ,~~~~: yeri:val,l:iable ~(> .u~ from a.· stand; 
\ .. ·" pornt. of. kecpmg , our. oww costs uL ~hape and 01 

., : : ,kn~wl~)g )V>J', our ·costs compared' with tbose of the 
. .. ... .. ~Uwr. J?la11ts< : ' ~\t 'Reed.· qity \·.-o·. didn't )1ave uny a~· 

.. :.. · . . c.~1r~~e C-?..~~ t.~rN·~:Wb_erry ,\ve 'ha.cl ff very ~]Joroug:. 
1 ., ,~?l:i.e _and 1yo ~\'.~~ro·natur11lly very mtorl~st~d m kn°' 

mg what 'foe 1 6t11er irit\11 lif~i~tui'ers; 'it f os.t th;m to 
manufacture their stock, nnd iu that waf trymg to 

: .. : : check: up antl;seoiug .that. we :v.·cre making th<>J? as 
.> · cheap as possihle.'·' r: CVoI. · I , .p,.328.) ~· ~ .. · · :. 

Mr. \Valit~r L. D.<~ \Vitt t~~:'t11lic.(l:: ··. ' '. ': . ·.··· :· : , : :~ . . 
' \V . I. t : ( ; : . : ·_, j • : i;·; ; ( ! . ; : .. ~ ; ; ; . ~ • ~ ~ ? l ; ; : : ~ ! .; « l . • l 

· . .< ; ;. i" ' ; : ~' kcC'p n, v~~:y, <:1f~~~~ ... ~m:ver. , of,1~u r:.costs, 611~ 
'' e .ah, nys .tr)'. to · ~eil ilt a:· PTi~e.·:tlu~t ... ;v1ll g.et. us . 
profit. Tlus i not al ways possible. H (Vol. I, P 
237 •) .. ll{ , . r · • • : , '. . . . , : :· 

~1. -., ... <~ ~ !{ . I.it l :\ · ,'\ 1~· ~ . · , •·· · 
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' .l\nc1 11ga·i1l : • • • • ~ ~ •: ~ • f ' ' I r , 

f • .. • 

"I personally have derlYed ·hei1dits "from' the· ex
<:x.change of; informatiou with , respect to . manufac
turing costs from difforei1t members of .t.he ,A.ssocia
tion. This has helped me to reduce my own cos~s 
and e11abled some. other members : to i·educe their 

·. costs of mauuf actnring maple flooring. ·_. 
'• ;' . ' . . • .f .. 

Mr. Darby: · I read n. letter from the · Ki1eeland
Bigelow Company :under, date : of August 13, 1923, 

.. . addressed to the Holt !Jumber Company,. Oconto, 
·Wisconsin (Dcfendant~s, E:x.hihit P-16)": ... ; · .. : 

· 1iVe will ·appreciate iti -Very 'much'. if you will ad
vise us what your cosf for racking," bundling an<l 
tying your. hardwood flooring, is. ,:- Ou~·s f9r last week 

·. was $2.80 aml. we t:hink.Jhis entirely.Joo. muc11, a11d 
will certainly appreciate any accurate . inf'Orma.tio11 
on the subject you can give ns. . . ·· 

· .. ~ .·. :·~ . ; . ~: : ~ . . . '. ; ' : . ., ~" ~ . ! 
'l'hanking you in advance for. your ·reply, .we are.' 

·.~ ~ .4. • I . 

That is the Kneeland-Bigelow Compimy , of Bay 
City, Michigan, a member of this Assod-atidn. 

nw anS\\'Cr of the H~lt H ardwood do~pany dated 
·August ................... and ·[fol. 455] . the date has been 
p~nched ou t.-acklrossed to Chn rles. A ... Bigelow, Bay 
City, Michigan (Defendants' Hxhibit 1J-17) : 'Dear 
Sir! Yoni· lett(·r· <)f the J ~Hh to .tlie' fl'olt ·1.Lmnher 
Company was ref erred to ns fo'r'.: i'cr;Iy ~·u~>we and 
not ... the: ,Holt .. 1. .. umhcn: Company ., 1un:rmfact11re tho 
flooring. 'For' the ·period' f1-<nn °Jh11l1~iry. lst' ·to J·uly 

.... 1st, 1923, · it~cost us 97.3 ·cents por ,M ift. :fo rack, 
bundle, and tie onr har<h\-~-0o(Uiooring~7' ., ': · ' ·'1 · , 

The Holt Hardwood Couipany has no! fina'noial or 
otlier interest in.- tho Holt. JJumbor .Compa~1y, but 
they t.urned OV('l' •the 'letfoi· to' u·s. .. . . . . . . . ·., 

... ! • • I , "'..-, • " • • • • • r J \ '; ! Y 

: ~h~. matter. of . 'costs -of . mii1nifacfo:rjng arid, mar
k.ebng flooring l1as· been: given: .a: .'grea.t. :d~i( 9.f: ~tten

. hon by the AssoCiation. · They" send out the average 
. :":! :esults of;test runs: every ·so ·. often· and iionmifactnr 

·. · .. mg .cos,ts a.re discussed quite frequently: at ~ssocia
.. °' H?.1_1. ~J.:i~?iii~g~~ -~ ,~ . (Yol. }; ·.P:.2~~: ) _,~. · :1·1; ,. ' •• ,x\ · .... , 
· see -~iisc:;; -V<>i' 1~' pp.·. ·266; · '2i3,·; 260; · ~397~'· 431~2~·· ·'-·.; ·_,,. 
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The defendant, Mr. J . L. Colby, testified on cross-ex. 
amination as follows : 

"Q. · You never he1pec.1 rnnke out one of these cost 
sheets, did yot11 · 

A .. . Not for a 1{umber of 'years. · · 

Q. Yon are controlled in your market price con· 
, side1·ably by the cost of production, aren't yout 

' : · A. · 'Wen sometimes thaf is a factor, of (iourse we 
,· · ' · ·always aini to take it into consideration, but forcer· 

tain items of flooring you can ' t always say that you 
. i. are going- to get the full cost or morc

1 
sometimes you 

lo have to sell it for less than that. . .. . ''': .. 

· Q'. · In' e#i11.iatin,g . y our cos{ · of prod·uctio~i ~o·u 
• . aht_;ays use . that estimaie. riiade ·by. the AssoC'lalto11, 

,. don 't· you,'/ _;' :· ,. ·t: · · · . . · 

~. . : 

• ... : •. J 

· A.;·'. .No~ ·sir . ... · " ·:... . ;, __ ,;, , .· ='. _. . 

?· • ' Q • ., Wha.t do you, usef ;; . . :: ... 

~ ··,··, A: "We 1i.se what uje thi11k ·ir1, our oicn minds is 
. · · our· own, cost ·: · · · · · · , · · 

\ ·-.·:: · - Q. ;. :;.D~n:t' ~ou r~p(>rt : t.o th~: As.sodation you~ cost 
,, 1 of production f . . · . . · ; 

• • • •• • ~ • l • • • • • • ' 

:_,;.'. · A. No; sir, we hav~ not ·for ;a .number of years. 
• ' f : • ( :: , • • • • • • • • • • • • • • ' ~ • ' • ' • • .. ' ' • • • • 

,:: :· ,-Q. ·You-are ask~<l. ~~e~y mo1~th, aren't yout 
'Iwo or three monthsf ; . .,, . . " .. . · 

, · • · A. ··we are asked every quarter I . believe. 
::, : . Q. Did you nover''ans,vc~ " it ? . . "' . .· 

_., , 1 ,A. VVell, I ,~;uldn 't , ~ay ~~'~ n~~~~ · a~~~~e1;~d. tl1e~ 
. l: but we never gave them the' information that is, '\Ye 

.. :::~"~a~en,'~forfl_ numbei:-. ofyears ... = '":· : . ! '., =_.··, 

"'.'· .r· Q. · :Wliy _ _"d.o~'t ·:~~~ giv~.: the~ ~o~r . inf~~~~tion! 
:· ,. ·· ":·· A. " Wetl,' bec~usc ;_ .~e ' _have· ci ~ ·peculiar _'lx!_n~i~ion 

in. that our ·ffooring / actory' is 'lt1i(1er· the ·sa-me 100! 
with spme: of .o.ur ,other. . bu,siness and at least q~·at· 

•- •',•, ~·,,~ ~ :,:.,_· ~.~".• I ~ ' •I ' ;·;, ·· ' . l<• .' • , · .. • • • 
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· · terly it is a little bi.t hard for: us to segreg.ate the 
individual itenis that a·re applicable to fioor.ing sep
a,ra.tely and we don't want to .<Jive "the Associatfon 
anythin,r1 exceptinl} 1what woitld be an, actuai cost. 
Now if it were yearly i.nstead of quarterly we 1)rob
ably wouJ.d be in better position to give those costs. 

I should say offhand that our cost is probably a 
little higher than the average cost reported by the 
Association. Costs are somewhat lngher around 
Cadillac.'' (Vol. I, p. 219.) 

. The ?ne·mbers . ?naki·ng the reports: necessar-ily ascer
tafned their oum costs. All · members · were ·urged to 
send. in' i·eports~ Members checked their O\Yil ·costs 
agaiiist .average cost_s, and some of them wer~ . thereby 
enabled to reduce their own costs. None of them used 
t_he _ave.rage costs ·for any other purpose. 

• • : ·~ . ! ... . • . • • • • 

. : Sec also pages. i16~120 supra .for testim~ny·of-n~hmem~ 
hers tha.t their prices were. usually higher tluu~ 'th~ prices 
of members'. , . . .. . . 

See: also l~stimony of manufadurers who testified 
t.hat' they . were forced to quit manufacturing .' maple, · 
peech ~-nd birch flooring, because theY, could not make a. 
profit. ·. (Pages 54--60, supra.) · · . ·. . 

_:Se~ als~ the testimony of 1lr. Go~dma~1," who .n:ia.nu
f~ctured his rough: maple lumber, yet testified that he 
C?~ld not ina1mfacture flooring at a 1>rofit .. ; (Pages 59-
60 su.pra.) · . · · · · · · · · ' ·· 

.. _.See 54~60,' s·upra, ·and ·vol. I, p. 137, for testimonf of 
P_.ro~1ucers \vho when unable: td manufacture n t" a profit, 
bought" flooring from th·e defendants:··· ':·: · · ' : ·: · · ··· :. : 

: ~ I :• • ~ • ' • • • ~ 

. · See 54-60, supra, for · the undisputed testimony that 
the prices _of defendants have··ahvays be"l~"ri.' fair and ·rea-
sonable. ···'·': ,' ·····.· · '· ... .. . .,.,, .. ,, .. . . .. , 
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· Artu y~~t the Goverrnn<.•i.1t Would hn.Ye t.11is. eourt belic\'e 
that .the: defendai1ts' intel'est'hi t he matter of mannfae-
turilig a.ml marketin.g ·c~sts \VllS :.i sulJt~n·fuge antl 11 fm1d 
in or.der to fi x: prices., eliminato competitio11 and mukt I~ 
public by includiug in ihei r costs "largep rofits." 

: . =· : 
., . , ~ 

• • • ~ • • J • • • • • • • • • • • 

; ,;: ·. ::: .. " · :. COST :SURVEYS COMM.ITT.EE/is . ..-... . 

Mr. James E. Dewey testified ·as follows·:· 
· '.' I am Chairman of tlrn Cost Survey Committee 

and have been since it was orga.nizeu in 1922. ~h-~ 
.. document you .ha.r)d me marlrnd Defendant's Exh1~i 
., Z' is a l etter that I wrote to ~fr. K eehn giving !n· 
formation regar ding sale's · of rough lumber. of which 

··I had knowledge, or r ather the document l.S a copy 
of a letter that J wrote to :Mr. · Keehn . . . The copy 
was taken from my file. I wrote the letter as part 
of my.duties·a8 Chairman of .the'. Cost Survey Com· 
mittee: ·· · · : ' · .. · · 

•.' . M~.' D~~by: . ;.i' w,(~~iid · lik~, to r~~tl it; t~ ·the: ·c~~rt, 
'.Juno 2, .1922 

. . . · George \v: ' 1\eei'111 ~ se.ci.·E!ta:r)~ ·11raple · 'Fl(;oring 
.: Manufac~m·er.-) Associa ti on, Chicilgo; · Illi,nois: · · 
· '· ·· 'I .. hem;~e " i t- · ,~<> nkl . _be · i1~1visa~1·~. fo J1~ve ii ·shori 
meet~ng of my commit.tee· previous to . the. gene:a 

. meetmg on ,Tune 21st, _and ther.efore w~sh .tha~ yon 
would send ·out notice t o the· m:emhers ·accordingly. 

· · '. ."\Ve ' shou1~ have · some ! information . rcgnrdyng. th~ 
, . market pr1:ce qn lumber. up, to tl1at date, and it~~ 

l)e well to appeal t () tlle m0-mbers of the 4s,~o~~t'.h0~ 
.. ---- - · .. ---- .. ... --.. ~.:..-----
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. . ·again, altLuugh . OU i' las~ . cffoi·t diJ lli"it ftVail· mu eh. 
· The follovving sales are· r eported ·f oi:' \veck ending 
May 27th : , , , . 

· No.10 No. ·2c No. 3CA 
1,000,000 ft. 4/4 f. o. b. ,. ' 

. cars Boyne City ........... -..... $45.00 . 30.00 22.00 
435,000 ft. 4/4 f. o. b. . . 
cars Grayling ........ : ............... 45.00 · 26.00 · .: .... ,.,. .. 

I had informatioi1 as to. those. sales at the time I 
·. wrote the letter. · The Cost Survey Committee have 

done very little as a matter of fact. . Practically all 
they do is to gather information regarding the cost 
of rough lumber and transmit it to 1\fr. Keehn. :Mr. 
Keehn also receives · the. results of test runs from 
members as well as the marketing and manuf actur

. ing costs". · He · t.abnlates · these · data and shows us 
the result of such tabulation. In other words, he 

. ,· give,s us the average result of those test runs and 
· . the .manil.factudiig and marketing costs. · From such 
·« data and the- price· of rough lumber ho arrives at tho 
. : cost of manufacturing' a.nd ·marketing flooring. · The · 

. . ·'Cost Survey Committee has held not more than three 
: : '. separate meetings sihce its 'organization.- · : \.Ve liave 

· · · had disputes from time. to tiine. · I think 'A!r. Dregge 
. once objected to the cost as 1'.t was arrived at, claim
.in/I that it was. too. low. · Dre,qge's· ·conipany is lo

.. . cated at .Gra"tul.Rapids where labo1; and other costs 
. : . :a:~ul pl ant i1ivest·nie1it are}ti_qh. (),.fl(l his ·cost "was much 

. , .·, . higher than:. tluf ave'ra_q'e' cost '. q·uoted l>y "ftfr. J( eehn. • 
.... . Jn(atriving at the "aiJera,C1e; we di<l 'not. consider :fl!r . 
. ~. , J?.r~gge 's costS: because he 'was ::operatin'g .. under pe-

.. ctiliar conditfo?1i at Grand 'Rajjicls:-..· .liis· higher cost 
·, was not represeidat·iVe. of the cost· of 'Jn.ills in srnaUer 

·.~. commiinities; or i}iills 'that :ate closer to th.e sitpply 
. of lumber or ti1nber i<! ; '. . :; : ; i .. : . : : 

· · · >.:' ·:: · :::: r~ . 4 ~ : ~ ·:· : · ·<": ~ ~ ·;,· . .. ; .,~ .: · (" · 
' ·'_.:;·.·The. Cost Survey doniniittee .d_(u:s. ?iot. 1nake any 

::: · report ·about market 1;eondit·ions, .1n,or .. do es ~ it. :rriake 
·. · :·1'~com1~i..e·11,dation,~ .of aJ1y k.irul. : · ;J t has 1ie·ve1· done so. 

1 he only report that has ever. been-.,made. is .the rn
vort t·egard-ing the prices of 1·ou,qh l;umber. Our 

.; ·. Conirnittee never sees· the rep<wts 'that«ire made to 
· ' ·. -: ~fr. Keeh1-;, :by .differen.t ; menib~_r~ . concerni1ig , test 

runs. 1'.hose reports are held ponftden:tial 1 by !JI r. 
' • • • 4 • • : , " : , ' ~ ' • .' t • • , l : • ;, • • • , • I ! i • ' ' " 
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K eehn. . Mr. K eelin 1m,ffel'1} ·reports what is the aver
: ag~ result. of-those .'test r1.ms /' . {Vol. I, pp. 395-6.) 

I ' "' J ' J • • • •• • • • • • • 

See also, Vol. . I,_ pp .. 39D-~?1, 1.04-5. 

X!ia~ the Cost 81urveys Committee has neve-r:. expresse1l 
a1iy opinion, as "to' tlze ·va.liie of fio or_.{.ng,' or ·11wde "or at
tempted to make~ any r eco'innie·ndations ~ witl~ respect to 
fhe , priqes t_o be charged f or flooring, 9r expre?sed a11 

·opin-ion: as to m.~rke( c011:aitio11s,· o~ ·a.ttenipted' to forecast 
fnture. eoni{~tions, see .Vol. I, ~)p. · 297, 171-2, 12-6.· 
. . . . . . .. ~ .. : : .: ~ . . ~ . ~ . : . . . . : : ) . : . 

: • : • ~ ! • l . ' . . . : ! .: • • : • • • 

" .• ; : TEST RUNS AND AVERAGE cosrs . 
. : . . 1 . ·:: it . " : ' . . . . ' . . . . . ., ' . . . . . . . ' 

: The .·test .. r~lllS. are. SllC~il~<;tly:: .desc;·ibecl PY :Mr". James 
.E. Dewey as follows :.". ; .: '.-, · ,··;:, ., ; .. ·· _.- : 

. . :; ' .. . ' ~ O~r . Com'pan~. l;~:s ~ade t~~t :runs froD'.l tii;ne to 
· · ' · time. \Ve . usually take. two full kilns . of . rough 

. "\ ~umber7about so;qoo feet, after . makin Cl' a: careful 
. t · , m speet1on of the. lumber as . to grade.: .. \\re separate 
.. ;;.· the. ro.ugh lumber from all Jhe other ro-qg~ lum?cr 
·. ·. '·" , that g~cs tbr~ugh the .milL .: .. We.' clean up ~veryt.hing 
· · ... ·. ahead of it-clean· Ollf the racks of :finished product 
. .• . so . that our floors are . clean of . all floor,ing . and all 
. ·. , . . rough stock_ that has previously gone into or come 
.·. · ·, •out of the mill . .. _\Ve then put tlle 80,000. feet of rough 
. · .. ~·,.. lumber ~hrough the mill arid keep· ari a ccurate lab~~ 
_., \ ~ . cost on .it and then mal~e a tally of the st.ock t~at is 
.·., .. ., pr.oduced that goes .into '.the warehouse. , We ascer· 
··, :. ; " tam·tlie percel).tag~ , of waste from. th~ . d~ffcrcnce be-

·.\ . tween the tally of the rouO:h'lumber ai1d t11e tally of 
· · ·. .the fini~hed product .. -YY. e~ tally ~ach fac~ .an~ gra~e 

of fioormg separately m order to know Just .. what is 
produ?ed. It is considerable trouble to make. one 

... ! 0.f those test runs ·and it cuts down our production.a 
_ httl~ because .. of ,the.· time· and .-Pairis· involved 1~ 
making · one. · The · test.· runs are · very · accurate. 

, , , (Vol. I, pp. 39d~7) .. . . , :~ · .... ~ ·, -.. .. . ,, . . ·, .. ":.: . .... '- \ 
. t . 0 .. . . . ~ .. 

:'_;·_·~hat· ~ii ~~~b~;s . ~~e~e :.·~~ge~i \~ . ~ak~· : t~s~ -' runs in 
. ?fid~r ; t\~at a. ~epre~~nt,ative · r ?sult ·migh~ ._.he - ~~!.~ined, 
see Vol. IV, pp.- 451, 468, 471, 493-495, 502~3:· .· ... 



[fol. 35051 

A'-eragc C-Ost Dfcd Upon C.Omposite Result of Five 1'cgt Runs. 

1~~ rest runs were m~de as follo"s : 

1

1 in Jam1.'1'y and Feb1unry 1922, 1 in Dceeml>er 1022, nnd3inJanoary 

Ro11gh Lumber Used Flooriug Produ~t 
5i9 M It. No. l C-001mon . .. .. . ........ 1•.... &1% Clear .. .. .. . .. .. . .. ...... . 316 M It. ' 

~:: ~~:rn~~~~~~ ·.c:::::: : :::: : : ::: ~: ~:~~~;,: :::: :: :::::: :::::::: ~~:: 13~· : 
181 • • No. 3 C~>n1mon .. .. .. .... .... . J .. .. . 16 • Other Product.... .. . . .. .. .. . . 21 " • 

109

3M ft. J ioo· Woste .. . .. .. .. .. .. .. .. . .. ~~Y ~ ~t. Present M(>rage ~t or Rou!(b Flooring J,umlier 
•'OB Cat11 Flooring Mills 

~'5' ~o ~ &mmon@S64 .. . ...... . . . ...... 533.92 
a• No. . inmon • 4-t .. .. ...... ... 

1

.... 12.32 
• o. 3 Corn. A • 32 00 

16 • No. 3 1'-ommon • 2C:::: : : : : : : : : : : 3:84 

1003 -
l~ r;. JF1,um1?er Cos(~ ts.. .... . .... . .. . .... .. .. . 51.~l 
''"' ooring A>SI$ • t •• 

1000 • Floorin Costs.::::: .. " · · · · · .. · · ]' · · · " .... 
. g . .. . ... . .. .. . 

1 
.... 67. JG 

M~o11lacnu1ng and lllarket<ng Cost First Qunr· 
tr.r 1923-A•-crsgc .. .. . . .. . ... . .... . . . "f. .. 17.85 

Al'emge Co~t FOB Flooring Plall~ of 1000 It. of 
Floonog Sold..... . . . . .. . .. .. . . .. .. . .. . . . . . ss.01 

~--

l .13 
l.i% 
.G3 

--3.7% 

----.... . 

-71.73 

100% 
ZI' 

Lumber Used .......... ,. . . ... 1093 M ft.. 

Approximate Relative Avcrnge Cos!$ of Flooring PrOI~ 
uct FOJ3 Cars at Flooring Mill• 

Clear: SI 
13/16 x W I.9%@ S97 ..... .... ........... S l.

36 2' 1.4% 97 ... . . .. , . . . . .. .. .... I . . 
2}" 27 .43 102 .... .. . - .. . .. . .. .. . . ~-~ 
w 3.2% 87..... ........ .... .. ,·!9 
4 • 1.6~ 87 ......... ..... . ·· · · ·:G 

.ltd. w .5'.f9 92... ............. .. .. -~l 
3/8'AllFaces 2 . '7o 07 .. .. . ...... ...... · .. _1._ 

38 % 37.12 

No, l: 

1,3/16 x W 1.43@ S82 .... . ... ,......... ... I.IS 
2. 1.7'.& 87 ... ...... ............ ~-~ 
Zi' 33.2';/o 92.. .. .. .. .. .. .. ... .. .. . 
w 4.63 82.. .... . . . . . .. .. . .. . 3-~ 
4 • 1. 2% S2 .. · ... ........ .... .. · .61 

Jtd. w .7~ 87.... .... .. ... .• . .. ... '50 
3/8'AllFnees 1.2y0 47 ......... . · . .. · • · .. .. __ ·_ 

44 % ..... ... ... . .... 39.0!I 

Fneto1y: 
13/ 16. lj;' -6% 

2. 6% 
2i· 11: 1% 
W 2.a% 
1 • .1<1, 

,Jtd. ar .2% -· .16.S4Yo 
Othrt Prod. 2 .5'}0 

7· -otals ..... 100 % 

-l0.13 

l.6~3 1.2 
. 7. 

3.53 

S32·. . . ...... . ... . . . • . . .. :~: 
42.... ... . . . .. . . . . .. . . . .5.22 
47 . .. . .. .. • . .. . . l.00 
52.. ........ . ..... .. .. . .36 
52..... ... .. ..... ...... 11 
!Ji . .. . .... ~ .. ... .. .. . .. ,_..:_.,_ 

7.33 60:::::.::: :: : : ::: : :: : :~ 
··-·· ------ -·· · · 85.04 

J~d. 31" 3 /S' all fa< ... l'otJLlt 

.5% 2. % 38 , ~ .i3 l . 2 44 . % 
15.5 • .23 
2.5% 

J . 43 3.2% 100 % 
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1 We set forth on the ntfo.0hcd sheet ~1 copy .Pf O<~vern
inent's Exhibit G:.~- G, Vol. IV, pp.· 50:1-fi, · Thi:s, clocumcll;t 
is explained by Mr. George ~V .. Keehn on pn.ges I05-:107 
of Vol. I. 

::· Test' n~ns w~re made by. five different memb~r~ ·whose 
1.. : t • • • • ' • ' • ~ I 

separate reports showed the quantity of each grade of 
I~:· '• ! .. : I • • • • • • • • • • 

roughJumber. used, . the waste p1 converting the rough 
:~umber ,into_ flooring, and ' th~ n~~be;r of f~et_ of :'eac):t 
_grade and siz_e of _flooring pr oduced. All the~o _ repoyts 
"'ere consolidated ,by Mr. a .eorge ,\V. Keehn., ' I'·' 

· ·, Inasmuch as the members making the test runs merely 
reported tbe data above mentioned, ·viz.; the gra<les. and 

, ·quantities of rongh,.lumber used, the waste, and ·an item
, izoo statement of the flooring produced; the time of nrnk
_ing the test rwi.s is uniniportant. 

. : . . . . . . ... ~ . . . . ; 
·, In order to arrive at th~ average cost, ~fr. Keehn. first 
reduced .the "Rough L11 mhc}r Use<l" ·to a· percentage 
basis for the <liffere11t grade~ .. He tlrnu took the "Pres
ent Average Cost of Rough Lumber f.: o. b. cars I!'looring 
Mills," (as r<>ported by the Cost Surveys Committee) 
~?~ ~~ percentages of the grades. of rough lumber used 
m the test runs, and ascertained tlrn v:alue; on July 19, 
:1923, of 1000 feet 0£ rough ·lumber ~ontaining the pcr
, ~.e~1tage·s. of the''grn.dek tised ·in -the· test' runs:·: ·:.· ... 

· ,_·, ·, In'a.smnch as the ~~~~e ,in w
0

~1:ki~~ ll'p. t~e ~o~gh'. lumber 
:. }}llOU1ited. to_ 26~,00q . feet, or . 24 p~r , ~ent::-s.eo, upper 
' ~ight-harid ~9luri:ui,-~ooo' foe't of the rough lumber which 
i . ~st $51.04: pro<luced 01~ly· 760 feet of fiooi'ing .. ; 11000 feet 

,of ~ooring, therefore, cost $67.16; exclusive ·of manufac-
turmg ad k . .. · · · -. , . . . n n:ar ehng costs. . . : 

·.·'The ave~~~e- manufact~ring . and , m~~·keting. ·co·~ts for 

.. ~e first,'quarter of 1923.....:..determiuecl 'as heretofore ex-
. : : • I . . . . • l . . • • • j • ' t • • •• • • • #. • ~ • • I 
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ph\ine<1~ wcrl3 $17 .8:) · i'1cr tll o 11si1 rnl feet. : 1.£hus1 ll1c il\'er. 
'agc·cost· p~r Ow\isai1.(l·fo'et f. o. i>. cars 'fiooring mill~ of 
the ~fa'2,000 f cet ·of ftooriug protluccd' was $85.01. 

Hcferring to the last gronp of figures on the sheet be
_ low/ th~· Court \~ilI · ~r):scrve that tlie · pe.rcentages of the 
. diff ere~t ' ~izes ; an·a. 'gtncie's a.re · set forth·.' These grades 

• f j ; ., , ' ' • ''i , •: ; ' ' I; I ' 

diffe'r both. qu'a:ntit.a'tivdy ar,ul q·u.alitatively. ·They are 
· •, I · t ·• t • • i r,·, I ' 1 , , • 

· used for diffcr~nt' purposes and the' demand for them 
fluctuatc's. (:pages 4.i-42, 75, s?tpt·a.) · The ·same is true 
with respect to · t11e diffcreu t widths .. or thicknesses eren 
of any one grade. : .And they were ,a.U p1·odu.ced al the 

·same iim.e, and the average manufacturin,q and market· 
ing cost 'f.· o. b .. cars, flooring mills of- each tho-i~and feet 
of each grade; width.{wd:thickness is $85.0L ' . · :. · 

. . • .. : .· ·I . 

\Ve liave here a cornlitioi1 ·,vJiich. is aiialogous to, and 
' for ali practical purposes iclenttcoi with, "what economists 
cnll Joint-Cost ~ z>rodudts. ·· : hi rraylor's Pr~11ciplcs of 
Economics ·(8th cclition), pages 344-6; appears the fol
lowing very illuminating discussion"of .Joint-Cost Prod· 

· nets~ ... L -~ : ·. ' .. · · · · . ; : · 

' · · '· , :~Tn 'stt~dyfog 'riot ... a fo~,; :in·odt.i0iulc·· goo'ds,· \vo 
.' ·; · s~nke· a ~omplic~:i.tiou · <1 ue · t.o :t.he facl' ' that Sf:NJeral 

·: · ': d~ff ~re1i.t. commo<lit-ie.nmier11e fi'r om the· smite produc· 
twe pi:_oce~s'. , ;ri,~~1s, . ;the. Aa;~ryman . ~im~lta~eousl! 
~nd by productive efforts, a large share of which a,tC 

: · •, -lllsep.arnble,.brjngtduto existence milk, 1.Jllttcr, ch~e: 
-1.,: .. pecf, auc~ }pd,es: The. refiniug of .petrolei1m yields 

. 11ot only common muminritiuir oil kerosene, but also 
' ' . :va~cl~c, _gasolindl and il:iphth:a: - ~Agtiiif,' tho coal ~ar 
· ·· lresultmg.froin the distillatfon·of coal for the ma~ug 

-· ·.': .. of ~~& .giv,ea. u~ a 'Xhoie line of.by-products, inclndrng 
various drng-s, perfumes, nud a . large nnmber of 
~lyes. Now, in cases liko tl1csc· it is· impossible, save 

· · . : m . YC!Y: .srna~l. :men9ur~; , tp isolat_o: 1th~ Eihare · m th~ 
·: . .~ost •. of pr9_~u~~~on which is properly chargeable t 

each of . the. several' pl~bducls. . 'l''his being true, we 
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surely cannot apply to these goods, 1Yithout qualifi
cation, the principle I.aid d()wn for otlrnr producible 
goods. . , · : . . : . . . · ·::'.. : 

· The special. theory nc~ded here was' soi-forth by 
· Mill. · It is 'that· the· price of' each .of the ·individual 

· 1iroducts nnist be such as tr> ·e.rr1.ialiZe sfrppl'Ji m.id de
. m.anilfor that vrodud; ivhile the mo~ey value of the 

whole, ,qroup of produ,cts must ·equal thefr ·cost of 
. production. In eonsistency \vi th the modern analysis 

which goos behind demand fo significance or utility, 
we should change the :first part of· this formula to 
read 'the price .of each of the individual products 
must tend to be that price ·which (3Xpresses the mar-

.. ginal significane.e of the quantity of that particular 

. pro~uct which is .put up.on the ma.rket.' .. The second 
part· of the formula can remain unchanged . ... ;. · . 

Tl;ci 'arg1iment: in snpp<)i·t of this prin'cipl ~ .is as 
follows: First, ·the price of :each member· of the 
group of products nii.rnt be" such· is to exp1;css its 
marginal significance, because, under the conditions 

' g:hrcn, the quantity of cnr.h of tlic proancts is Virtn-
11lly fixed, and hence it comes under tlJC laws-of :fixed
supply goods . . This, .of course, docs not· mean that 
!he supply :of each commodity is . literally ~~ncbang-: 
mg; .but that i~s. change~ . d.?, not take place hi .. ;e
sponse to cond1hons which a:ffer.t that commodity 
itself only, hut rather in response to conditiorn.:i .. \vhich 

· · n.ffect all the commodities r of tlle group. ' ·When, 
· ~hereforr., the price of any. ~ne of them is in process 

.. :: of det.ermination, the. suµply of, that orw is virtnally 

.. fixc~l ;, nnd hcn'co the principfo g-overni'ng• its prir..e is 
· f,hc o~o· :whir.11 govern·s:>the·"priee · of :fixed-st1pply 
·'· go?ds: .. ;·But ·thc.·principle .in .. ; question make~ .t)ic 

prrne of . thcsei go.ods depend t;ipoµ piarginal. s1~~~fi~ 
cane~; and so m.nr~inal ~i~nificance governs, t110 case 

·.now heiore UR. ' ; . · · · · " ' '· · · . r ~ 
. : . . • . . : ~ · .. : .~· . '; . . ~ : '.· .. ' . . . ' . . . , . ~ . ~ . 4 '. ·. . ; ..... ·. . ~ ~ ... . . i . ' 
.· 1, It 1s no less cortni.n tJ1ntf110. p1'1<>es of nll_ i1w. m01U-
. )C\rs of the gronp nm~t l>e· sn<>h that tlw f'llm total 

. of thefr monev vnlnes· \vill cqnnl their joint' cost of 
i Prodnction. ·: ·This . resnlt : is . bonnd • to · be . brought 
~bout thr01.1gh processes · ~lr<:~aclv: Uioronghly ... fa:xiil- . 
1ar. If nt any point the sum totnl of tho gro11~}~!.1·~?~ 
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",'. shol~ld ~isc abo,'c this total co&1: of the group prod
" ticts;:·capital will moY·e into the industry, supply all 

along the line would increase, marginal significance 
would. fall, . and . so prices would fall. : Conycrscly, if 

' · the total . Costs -'WCl'C ~lOt covered by the tota11:Rlues, 
.· capital would ,withdraw from the industry, the sup

.', ply. of tbe sever al commodities wo11l<l faU off, their 
· . i marginal significance would rise, an~ so prices would 
. '.: , rise. . Doubtless this .readjustment ·would be mucb 

· more) complicated and hence much slower than in the 
. case .of isolated :individual products, but. in .the long 

. .- .. rnn it· would inevitably co~e ._abou.t. ,_ ._. . 

.. ·-.·. ·: · . P_ri.nciple. Tlif, price 'of ~a.cli mem.~er . of a ·~r~tp 
. . of JOt-nt-cost zn-oifucts te·n.iJs lo be· that price tvh1cfi 
·~ ; expres'se.~ the tnargi·n-al significa1i<:t{ or iiti_lity _of the 

<J.1.(.antity of 'that · ·particular; jJrodu'ct ivhu;h ~is 1rut 
. upo1~ :t!i.e: 1narket, pro,vided that th f, sitm of !~e money 

. values of al,l ·products ·of the- gro11p . te1~ds to . equal 
; ; their joi~ co~t -0f. production.''· :-. . , , ..... -.. 

' . . I . 

. ... . ;r .. ~> ' I f~ ~ : ·~ · ' ..... ~ . . . . . • • • r -~ ~ . ... ' • 
It · is .ma.nifostly · imp9ssi.ble '. to accm:at~ly determme 

;it1st how much less it cost to produce and .distribute 
13/16" :x 2r: .li"aclyrY. maple floorhig thmi'th~ 13/16'',~ 2f' 
qi~a_r._' floo.ring} 'y~f {b~ ' latter, will I always" " scl~ '. for 
~ :grea-t .,_deal ~ore:-'. than. ·, the foi .. ~c

1

r: .fu1~( 'in ap· 
proximatin.g · the .'i;el~tive .: a.ver~gc'.: c~st~" ~£ · the · dif· 
ferei1t grades, ·widths · and thicknesses · the Secretary re· . . ' . 
sqrts y> :n~thods,~riv~19g01is to 'those-·st,at.eq by ·rto#essor 
'l\tyl<)r.: . Hq. thus ~stnV..ate!? :that.' t11e"·3s:pc:r.'.c<!i:it. ~r tbe 
Cl ear grade. fl~oi·ing . cos·t~- $3 7~lZ;; ~e~· ti1 ous·a~<l: f ect; Uie 
44_'pe;i- ·~n~ No: 1 ·grade, $39'.09' perdho'usand fe~t, and 
~5:5_· p~r . cei1t ' Factory .. :gra.de:· $7.33 per :'thotisarid feet, 
wl1id1,' pfos $L5i:>''fo~· : li'ie' 2.5 per c~]1i, o(9the1~ ·product, 
m~k.es U~e}?t~l "approxitn,ate r~lativc. ~~erage, c?st" of 
a~~ - grf:\<les;:.width&. '&il<l ·1mickness.es ·''or· Aooriiig .'. ~s5.0! 
f. 0\ b .. cars ;fiooring ~i11~~: ; s·o~~ :~f - it ~~st b~ ,s~ld for 
n{orc. th~i; $85.01 ·per 'thousand foet,'"some of if m~1st be 
~0~~} , f or)ess'. 'J:;aai )ne"mbe-r 1rnist ' deten:n.f1~</ that. for 
1i.i.1nS~'lf~ ,,., t·· .' ; . . ;·~ •.. , ~ ;.:t ,; ; ,:i·r ·#: . . : . 1:, : .. . , ~ ..... .. ~·: ~, , ·: ~ .-~ :! 
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It migllt he argncd a v riori tfott the use of the dollar 
figu1:os in order to arrive at the cost of the cliff erent 
grades, widths, ·etc., mi~ht be nsed by all the defendant.~ 
for· the prices of· th~ir protlncts. As we shall presently 
sec, any such argument would not be supported by the 
facts. · 

; . 

·The relative Yalues of :tho different grades,. widths, 
thi.~kncsscs, etc.; finctunte,. of. course, but. they have. been 
pretty well estahfo;licd by nsage and custom during the 
thirty or more years that maple, beech and birch floor
ings have been on the ninrkct. Custom and nsngc, as 
modi6.e<l by supply and demand, determine the differen
tials, but all of them r esponc1 to the cost of rough lumber.' 
For instance,. ~fr. ~Jcorge \V. Keehn testified RS fo~Io;vs : 

. "Now, we conic to November 10, 1923, with exactly 
the same information, arid according to the best in

:formation . obtainable through · the . Committee on 
Costs, .there . appears 1o have been a decline . in the 
iwerage cost of r ough flooring lumber of $7.00 per 
thousand. : So this is made on the basis of 57, 37, 27 

· and 20 dollars, a.nu · nll these·. relative costs of the 
flooring product were · horizontally reduced $8.00 a 
thousand. I n other words, on July the 19th, this 
flooriug product cost $85.00 . . On .. account of. the de-

"· ~line. in the ma.rkct valuo ~r v.o.st of ,the ~·qugh .lumber: 
,. " ~t .comes do:v~ .to. ~77_.qo,_ ~o tpat riiakcs .• a difference, 

of $8.00, wJnle the decline· m the lumber ·is $7 .00. On 
account of. tlie waste in the ' fiooring"it amounhrto' 
$8.00 on the other." (Vol. I, p. 107.) .. ,i . : ' 1 

· Fu.rthennqre; it is not accu'rate -to say that it costs 
~io more. to produce 1000 feet of Clear grade flooring tharz,
tt costs to produce the sarne ·quantity of Factory grade: 
As a reference to the Grading Rules (Vol. · IV,· fol. pp: 
53~1-5336) will show, tho defects are much more closely 
t~im:med"out: of. the Clear 'grade than th~)~ arc ll1 th~ No. 
1, 'or· Factory grades ;. ·and · they :are':· 'also . tri~mcd ·out! 

: • • , ; ~ J;: •• _ t I i ~ t : :.• ! t : ' • ·1 ! 
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m1ich l,nore closely i.11 0 10 No. 1 grade than they are in 
the ],a.ctory.. Hence more .labor and 'machine work are 
requi red in order to produce the better grades. It is . . . 

al so obvious that t11e bes~ portions of cai:Ji gra<lo of rough 
lumber go to-make up· tho bei'ter gm-des of 'flooring and 
that the proportion of shorter lengths varies i11\'ersC'ly as 
the excellcucc of the grades. (See Grading Rules.) Hcme.e, 
while ·the· cost of the severnl joint-cost products canjiot 
he absolutely determined, it ean he said that it cost.a more 
ta· produce the better grades ' of flooring than it docs to 
prodi.1ce the inferior grades. :-

. ' . • ' 

; If a.uy portion -of the figures are. considered_ ohjcction-
able,.it :wonld he easy to enjoin their usQ. -_ 

: ~Only .th_e co1~bined rcs~lts a~rc distributed to ~~~b~rs 
{ ' ' .. ' . . . ~ . . .; . ' . ~ . . . 

by; the_ Secreta:ry:..as shown by Gov~ Ex. 63-G.. . . .. 
• " : • ' • •1 • • • •··. I •• • ' ' ', 

;·•: '-". ''With.respect to 1.110 av~ragc . cost as disclosed by 
·:..- - test runs made hy different members, only tho total 
.. . js. sho\vn. · The· individual: fignres of the different 
; !~- ·~embers' are not.: In other ·-Words; only the average 
.. · : is- shown, 1and not the iiidivid:nal : results .. of · each 
; . '. ·member. " "i (Vol: I , p. 176.) , -, = .... · · · .. · !: 
: . ! : • • ·. : ' : :. .. . : ' l . ~ : : . ; ~. ·. . : . ; ;·· ;, ~ . ' . . . ·. ( ; . . . . . : : (.:; : 

., ;Subs~ction f "of -Section'· 3 ·of Article ·XIV-5;per cent 
~!~)~~?c.~ :f,~5( ~?.~~ling§µ~1es'; .~nd .. ~~f or~s'ecr1 " ha~ards
'Ya+' ~innuJI~~l;. a·ilc'J''.w.as'. nevcr.',thereafter .-faken· into ac· 
~ • • '- • f • ; : ; " • • t • • ' ' ' I • • • ' • ~ 

(.}_pui;itj1,1. ~1i-riyh1g,ii~ s~vei:t~ge <~ost8. ·,;°{Vol. IV, pp. 811.-814; 
Vol. I , pp. - 151~2:)'.' ··: . L . !:;'f_: -:·_- , :· ;: - ·,_ i- ,, '-, , i 

. . 

"': \That ·the ·lumber business· is 'nu essentially haiardous 
one~ 'a.nd that an allowailCe of 5% to :cover such hazards: 
was- v~ry -ieasbnablo,"sce---VoL - I,- pp; 151~2, 229;: 92,-97: 
Vpl . . II,·pp.!791-2.• ·. ,; .,~ : > '. ;._,. , : 1 .. '_; .. ; •. ': _: ... · : : :: "·. 

~{i ... "' ·,, ~: ~:!~ :f ·;• ::i :·: ~: =-; ,· ;·j >\~ .. •. !i ... , :r . ~ ! ! ,, ~ : ;: ·.~ .:. !: .. 
, i!3<.:';f~re/r0?;t~a.:rJ~1g .~he !\".'~rtige .c.os~~ -'~i~l{, ~he prices fo~ 

8??,rulg_ -i~ ~·: ~~ !1.e~ssary , to . e;x.aini:O:e : into c;ertainT othe!. 
practices of the defe1ida11.i' . .As~o~iati~n: · ·· · 
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D. . . . . : . ~ " .. . ... ~ . " . ; : : 1 

. = . . •. tj,EIGIIT RATE BOOKS. 
\ ':I 

.. 
Tho ~lkgativ1i~ c<m<· .. nrniiig.. t.h~ l;<>oks al10\·e mentioned 

are set f'oril; ~1~d nnaly~ed on p~1ges 17-l!J, sup·~Cl:· = 
• I • ~ ~ • I • . . 

. . We h.av<i afrcady s'een that the allegation that 

' : ~'fuc d~f~~d~ts agr~ed t~ 'adopt. ~rid ' have c'oncert
. edly , adopted. Cadillac, . MiC.J1igari~ .. as:· .an arbitrary 
freight basing poi.at. frornjvh~ch they. charg~ freighf, 

. : reg~rdl~ss of the point fr?~ whic1~ each may _actually 
. ship flooring." . '. · "· .' ._ . · . - . · · ' ·· ' 

.. • ' . ~ : • ' , • ' ' I • . , • : 

isnot ~rne. (P.ages 97-103, $·upi·a;) . ·· ·. · : .: · 
' • : ·. . : l j '! .. • • • i : ; • f .. .. 

w~ luive also. ·~ee11 fl1~t tiie :p~~of"<loes riot suppor~ the 
allegations :of' the 'petitS'ou ·with tespcct' to ;ti'niform: com
mis&io11~·, ; terms - ~f ~ s~~le, ~~a8h . !lisc6t1~;t~~ _etc; ::(Pages 
104-1~2, .~uvra:) '. .; ~. : .· ;. : , . ; ·: · : : .. ,. , : .... ,.;: ·, ., 

.. 
' . 

j ; ~ ' • • • I I ( 

.. .. . 

. .. .. . 
i ' ' .: ' ; r ·' . ; ~ : r' ~ · : · · '· " , ' · I ·; 

FREIGHT RATES, : ' l ·; ~. . ' . " 

·. Mr; L:' T( Ba1:th; of tlre :Edward Jlincs\ I;umber· Co., 
Chicago;testified:'·y ,. . .;-: . . ,, ·.', :· ': .... · : . , .. · · .. ·"'· 

·. '' ·\. . . 

-'·"= ·. ,'~i.t~1-nk ;\h·a~. :ve''?iry''~boiit_ ' 95 p~~ '· c61~t of ·our' 
~oonng f . o: h. cars Cbtcago·." This enables us to know 
m advnri'<.~o '.what the: flooring .is ·going to. eost:us hen~, 
and we prefor t11a.t the mannfact.ur<~rs accept tllt~ 

, · ri~k'.s: ineicleu.t ·to trailspo1;tation.'' ;: (VoL · r~ p.· 4i2.) 
,, i .:.:~ .. ; ... :·: t !::;: ~ ;:-.: :(·:1L .. :: ~ ·;•! ... , .. ,! ~= ... ,. ,. . : :. ! · .. \ ... 
! Similar testi~nony ;was. given by ma1~y otlwr: :witness~~s. 

All:I?mber,' including fiq~ring, i.s .. ~lJl?.ost .nniver~ally .sol~ 
<lc~vered. ·:: Pur~,hasers of flooring= usually .will not buy if 
~~ a1~y,pth.cri h~si~.:, 1 (Yol. .~' p,., 44.5;. Vol. JI,_ :pp~. ~59, .4??, 

_ 6, . <.16l~~.6S, 573;:579, ~~5, 593, ~23.) .- .:!_; .- !:~ .. :·• :·: 
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Mr. George "\V. Keehn testified: 

"lu a vast majority of cases lumber products and 
maple flooring are sold at dclfrered prices, because 
the buyer insists upon kuowing the cost of the floor
ing, we will say in this instance, delivered at desti
nation. Therefore, the flooring manufacturers will 
quote him the 'delivered price on • the flooring, and 
when this purchaser r eceives the flooring he deducts 
from 1 the invoice for the flooring which is sold to 

_ .. , . him at the . d~livered price, the actual freight p~id 
r ; : from the poi1it of: origin, to: desti,nntion of. the ship· 
: ment: Then he remits the balance· to ·the manufac· 
' · turcr. ·In. other "words, if a lumber dealer at N~s~-

ville, Tennessee, buys a carload of flooring and it is 
shipped from Saginaw, Michigan, that lumber deal?r 
deducts the actual freight that he. pays ~ the ra~
road compauy on t.his car of flooring from Sa~1• 

·, .!: naw, ·Michigan, t o NMhville, Tennessao, and remits 
thp bal~nce. to tl1~ shipper. I think tb~t about 90 or 

, .. , , 9.5 . per ,cent . ~f the fio9ring produced i.s s~ld at de· 
· · livered prices. Tho acbial freight is paid by .the 

customer from points of origin to point of dc~tma· 
Lion, the customer deducting the freight pnid bl 
him f rom the invoice pl'ice of the flooring." (Vo· 
I, p. 17 4.) . . . ~ . · . : 

.. Howet>er; the .defenda·nt~: have no object·ion t~;senitig 
floo1·ing f . o. b. cars flooring miU.s. The. ~videv~~ i~ in~-
l\~s1ni~,e.d: .t~~{:tt tl~fY.· quote 4nd .sell on ~n f. o. lJ., 1~il~ basis 
wh(fneve·i: .. pur~has~rs; .~o ~~eq~;p,.'} ·cvo~.\n;·PP.: 456, 4501 

4:5f; ~53 ; Vol.· I, pp. 209, 235, ,24.3, .250, 268-273.) '. · · ; 
~ j ?: l ~ ( ; , •. I. l: ', : ; , ; . t ; . . . : : ' • ~ : • • • t r : : ;- : ~ • _' :> ~ ... • t ., t l ) • I , ~ 
' .Most of: the. members of th.c dcfendan·t Association arc 
located .~ small towns in Michig~n and "Wisconsin. It 
l;~ppei~~ .. that. :tlle' average freight rates froni a!l t~~s~ 
P:odu~ng pointS in 1\lichio-an and ·Wisconsin' to the pnn· 
c~.~:~1 "~~nter's of. consumptiou '. iii the ·united' States 'are 
appl'oxiinatoly 'th:e sam·e as tho '.average . freight . ra~ 
from Cadillac, Mfohigan, tc>" tho .. af or~·s·~id ::centers :of con· 
sumption. (Vol. I, pp. 112, 115 .. 7.) 
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.App°<mdices n ·and S nrc copies of Government's l~x
hihjt 36-A; (VoJ. I, p. 117,- Additional Exhibits, fol. pp .. 
907-908) an<l ·Defcmlants' Ex11ibit EE, (Vol. lI, p. 7i9; 
VoI IV, fot p. 5437), and show the freight r ates from the· 
snicl .Association mill points to· the· principal ccuters of 
consumption, together with the . av.erages. These <lia
gramnvere sent to the mom hers in. order that each might 
be informed as to the <li.ffcrenees ·between: the : freight 
l;alcs' frbm several prodiicing 'point~(an<l the ave~age or 
Cadiliac ·1:ate. : (Vol. III,' p . 329. )·~- .'.": '.. ·· ". .: . : 

. Tlic .. Co~l't will ohs.crve that ~ .. nia'n·y· ~stance~' the 
freight rates from points where members arc located are 
identical with 'the freight rates from Cadillac, that in 
othci:s they a.re slightly less and that in still' others they 
1tre : slightly.,mo1~.c~: : It 'sho1ild J)erhaps be stated th~t the 
frdght '.rates sho\vn i~ said exhibits are p~r "1:00~ pounds. 
13(1.6" x 14", 2" <)r 2i" flooririir weighs 2,000 1>ounds per 
thousand foct·; 13i 1611 x ar< 2,250· ·pounds "per iho~sand 
feet. (Vol. IV, fol. pp. 5322-25.) " }'~ x 1!", 2" or 21'' 
\rcighs 1000. pounds· pe1; tJ1ousim~ .feet~ : (V.ol.' IV; iol. pp. 
5327-8.) .'.See. aiso' Vol. · i, p. : 155.~'. "Appci1dix. A! ~hows 
the location of the. cities ancl to\vns where membe~s .have 
mills. ·, There are 'threc mills at Cadillac, Michigan.rt 
q i' .. : •:.: .. ' ~ ~ •t : · ~." ... .· ·~·~ .·· i ~ :: . ~1 :· •. (t 

'For mar1y years tho defendant Association has ·had 
comp'ile~ by 'traffic · CA'J>erts . ·tho · f~eight. 'rates · fro~ ' Ca
dillac, Micli·;~·.'.to . s.om.e five or: s~ · tho~'s~nd citie's: ~and 
towns in the .. United States:· I~ , the compilation frac
tions were "aisregardea; and letters 'w.ere used_ instead 
of ~gufe$'.'_ l.I'he .freight i~nt~ bo~k~ c~ntaincd the key 
A~-:.-::1, B:--:·2, 'etc .. (v ~1. I,, pn: iil-ll6,· 126; Vol. IV, r'~t pp. 
1:288 . . . . . ~- . . . " 
i) ' -5325.) ·"" ·, ;\" "·' .. " ~ " ' ' ..... ... " \ " ... \ . 
. • · \' " •·. · ~· ..... : ... ; ~;'. ·:·. \" .. ,, ... , . • \ · · · ... · .• t .,.,:·, . 

1
l1he necessity for tJrn :. 1.distribittion'" of~ freight , ·rate 

books, and the use made of the~ by members (so far as 
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frei,gllt: rates are concerrwd) aro well-stated by the de· 
fen¢Iant, :Mr. P ercy'. S. 1folinrg,: of. Phillips," 'Wisconsin. 
After -stating tha.t in all i11sta1rnes;· the . purchaser-de
dueted the .actual· freight paid to the. -carrier, Mr. Mc-
Lurg testified as. follows : . · ·. • · = · · 

. :: . "In-~ shipping to ·poh1ts:-\vhcrc WO a1;H not familiar 
; •: ·. 'with the freight- rafos; we use the r ate books issued 
' .. :by. the ;Association. " .Phillips is a .. very small town 
! : · ' a_n.d _it i$ vel'.Y, :91.fflcult to get fr~igllt rates ~rom the 
· railroad agent there. ·.In our r egular t~rntory we 

know what the rntes 'arc, bnt iri sJ1ippiiig east or. west, 
. we nse tho rate book in order to ascer tain the freight 
· 
1 i~ates'. '1t is ini:[>osibfo to get those tariffs from the 

· ' · railroaa -agent·at Phillips,: which .is a town of 2,200 
'. inhabitants loeated on. the Soo J;ine . . Jt would sorn.e

- .. : tiro~s ~ake fl week to get a fr.eight ra_te from the rail· 
-- . road agent. . In sMppillg to points ·not in onr r~gular 

. terri~ory, we'mfo' tho_ freight · ra.~e in the·11ook lS~!lGd 
·' ' · by·the-.Association ·in ord(~r ; to compute the freight, 
;· s so that we can. quote.· a -delivered price;.h11t the buyer 
~- .. i . clcd,ncts t11o. ae~1~~l. f;·~ig}1t :from '. :r>Itmips,; whid1. l1e 
,. .. pays .to the earner. . ·, .. _- . . . , · ·· 
.: .·: .: · so~~ti~es thcr~ -'i~.·~.:d·iff~~~n~ :b~tween tl~e r~te 
-'.' froxll. · ~hilli ps : ·a-.n(t the· rate ine1;tioned in the book 

·· . .. rkn~w' that' there "might ' be· slight difference~ .?lt . 
. , o: tween·· the: rate$"ql1oted in: the rate book conta1~rng 

the ' average ·r at.e , of· freighti and the a.ctual ·freight 
from Phillips. If we want business, we have. to 

i, .. \qupt.o Oll thnt .rnte in:or<lor to compote wifh t11e ~ills 
. ;:' 1 t1~~t.ar~. 1f?~:at~~ .~~lrnr~; t)1c. ratc, µppJfo~ from . . It I~ ~= 
. . . m~t-r~r of C'.ompc.btion. · · lve luwe an, adva.nta.,qe ov~ . 
t '·

1 ·;!he '<Ja~~illdt' 'fr'iAglit' rate') id lJ!iti·n eapol~s . . That ts 
· -'•''why,:ule m:a;rket:oitr .ituff i?i that' territo·ry. t Our rate 
.i ·:: ~n.tg :.M~mi<?,apolis is· 11t i c~·nt~ .arul. pi-e,. Cadillac r.at~ 
: . ; :l 'l~~ f',7 f:C~tf:f:· .}fe fa~.~. ,a~v,a?1,tage: of, ov·r .<JeOg~·aphicr 
-'i'! ~itr1a~tp~1-., .~f. u-/:e ~ sh:_p ~q.~f. ,,1~·e ba.ve/o a~sorl~ we.ill, 
· · fe1enr-c befwee1i 0111· rate ·a.Jul the Cadillac t~~e, 0 

e~se get ·a higher price for our fioorin-,q. { The-omY 
tim.e. 't!.Je ship east is when 'We can't sell in, mff near,~Y 

:•!1·-t etrtfor ·v." .: ·1 (Vol !·J' ip'.; 228 ·}P .. ,:! . ,; ' ;:_, ... 1 ' 1; ; • 

• • • t • I ' ' . '"'. , f • ,, • '~ • '<r~ c , • ( ,• I .. <. t ) ' ; • • 1'• :, • ' ; . , 

.... . h tq f 0~} ~ ~' Lt s. !·.~ l ' '"t•f j' c't: · . ~~t J • • ··,,l •' ' 'f I .. .;·1 : : ~·· i ~ 1 :•, i: · · . . .,, ....... . .. .. ~~ " ~- ,. i ~ ,, • .. :'\: · ~ · .# • 
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:· M1i. IL lL SlwptH:k; t.1f Hte .L . stt.;r)llNlHim· Co:, ~1.1t·li:s t:<~CJS , 
wc1h1, Mich., testifie(l as J'()i1ows: ,. ~ ·: .. "· ·:: '. 
' • • • • ,. ? I • • • i • ~ : : ' ; ' • • •' •: • : • • ' ' > ' ' ' ' : 

· ''Our Company is located. at '\Vellii, Michigan and 
owns the lGscanaba & IJake Superior Hailroad, which 

· connects \vith' the' Soo Line at N o:tth E scanaba an.d 
with the Chicago; 1IilwaUkee & St. Paul l{.ailroad a.t 
Channing; ·11Iichigan.' · O·ur railroad has very fu# and 
· coniplete' tariffs and ilr everf case we determine what 
our flooring should net us f. 'o." b'. mill and then add 
the actual f1:eight to destination: 'before 'makirig quo
tations. \Ve use the freight rate' book issued· by the 
Association .very little·;; ." lf ·we 'ship birch.flooring to 

\' the. east; we .. lqok in thr/ f nJight . rate.' book issued by 
. the "Associatio1,, i·ii .' o 1·c/.er: ·to· 'ascertain: iv hat the 

.. Caaillac .'rate is \ fo: the east "for 'the 1rea.son tha.t if 

. · . ._, we'.ivdnt tO m.ove 'birch fioo ritig, it is 1wcessary to cut 
· ·: : the price~·· On. birch floo.ri1i,q shipped to the east, we 
: . :- figure.·: iuhat . OU·r price at . Pie . mill . a.nd . what the 
· actual 'freight 'is mid: the·n,, cu~ the p1·ice .Tro11t,' $3.00 

·.·to· '$7.00 be·caus·e ive k1-wiu that ' other ·1nanuf a0turers 
'• ca·ii 'ship foto 'the east "1J'nfde adv<~~itageo1lsly ' than- we 
. can because of l,Qwe1;'. fre:ioht ·,:atos." ·· (Vol. , T, pp. 
259-260.) ;- ·- ,: . . : !, ;~ "'":i '• .... .. , : 

~fr. lfrhnk M. libdgcs; 'of '1111ippei· Lak~, N e\v Yo~·li:, t~~~ 
tifi.edasfollows·;:"",: ; ;, .,-._ ,": ;,, · ,; 1: ... i w:,_ .. ,:~ .. 

- -. . .... : ·. -~; i··· '· .t•-.... .. '> ·: ~; : : ~ ~' .. _;_ ... ..... ; ! ·, . ,- ~ ! 

':: : .· ~ '' W o .. self . m·~s~~~~(', i;~fr '.
0

fl~.o·d~1g :hi', Bo~to~1, Now 
l: 01·k, .PhilaJelpLia :an<l .. q_ther points ii~ th~ same ter
l'ltory: ,\Ve .sell '_our , fioQring - ther~:.beqause they nre 
the broad b.asic markets .of : the east. :• 'l,her.e is a 
lot Of flooring used there; and WO also sell OUr rough 

, · lumbor. lltere very. largely, and of. course, i t is easior 
. . . _to .soil oui· flooring in the same market iu which we 
. · · s~U th~ rough lumber . .. · , · ·;, ,, · \ ... _ ... -... , .. \ " · 

"· : .. :.-_ .Flooring is 'sh1p.ped iu'to ·these "riiarkets 'fr~~- prac
"" ' ' ;~cally .. every .:p roducing territory in, . the ... cpuntry. 

" .. I hey even. ship fo.rge. quantitie.s of .fir flpo,ring from 
.. ,; tho Pacific Coast by-. .\\.·ay o°f.thc Pa.Jjama Cauat Oak 
· flooring comes. ~rom an·.points in· the· south. ,.Maple 
· · fiooring·comos in: there from '\Vest',Virginia, Tennes
.. ' ·see,'. Michigan, ; \Viscousin,' Ncw\·_York,- · the 1 New 
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. ., England States, Canada aud Pennsylvania, althougl1 
there are not many mills ill Pennsylvania. Hard 
pine flooring also comes in there · in direct competi-

.. · .tiori :with hard\vood flooring. " ... · ·· · · ;: · 

:: _. ~,. ·.
1 '1,ve ~~iild;a.~·~ert/dn'the '. cos't)J! Qur fio orinfif o. b. 

~···,. miU and, then add tJ~e ft:eight rates to New Yorkaud 
' " .. ,fig·ure on that basis for ' our ftoori1ig, but. if we did 
.. ,.) .we would~'t g'et any bu.si·ness: lrlani'1facturers can.'i 
; 'i .. 

1 
.. • do: that if. they "want to get' into those 1narkets with 

· .:~ I, 'flooring' beca.use the f 'feight rates from .any one SCC

, . ; , t;io'rz, . .-ivon't. control the. prices. 1.'he.re are so tnany 
... · " poin~s froni _whfoh fiooring _ is coJJ-iing in' there. The 
,, .· . .. ·?1ia·1nifacturei-, 1nust. get,' all the inf orm~tion}e can 
.·:' '· as tO what pripes . are .being, mcJ4,e. .in, those markets, 
·,\ · ·, ri9t . o~y .on tnap,l.e floo ·ring ?.r.. b·eech .or bfr~h, but 011 

'. ,, . oak, pine and every other kind .that comes in compe· 
· ... :) · ~ #ti0n. with'the .fioorin9'he desires' to sell . . The ,1na,~U· 
,.·'··"· :, faeturer. must sell his fioor{n.g in ' :Neuj_ J{or~. c_it, what 

~ 1;1 _ : ; it . :w~lL bt-i,ng t~ere if he.wants .to'j;et int~ that ri~rkel. 
, ·". He .must be_q~n there to figure and wo,rk baqk fo .the 
:1 ... '• fto_oring tn#l .a.nd find . out whether he c_a1~ ge~ t1d~ 
. i. , 1 , .th.o~e 1narkets rather. than.. begin at the niil~ a~ul work 

the other way." (VoL I, p. 288.) ; .(,;,'.: .. . :; 

. ~Ir.JXa]t~r:.~· . D~,JV~~t,, ,9.f. OAont,0, .. ~Yis., t~~~~~~d. :; ' 
, ''Oconto is .a to~~ . ~f 5 500 'inh~l>itants located ?11 

,: , > tl~e Ch~cago -~ N ortlrn:estern . and t~ie Chicago, ~1th\ 
· waukee· & St. :Paul Railroads:· ' We· used the freig 

.. ·;. '..l ·.:bite ~oo~s that were. issued , by :the Assocfati.ons ~!~ 

... ... ~., · mo~~ · ent~rely · fo~ securing.·the rato : of fre1~ht 11t 
•; · · makmg ·our ·dehvered prices: · It 'happe11.s tha 

·; '- Oco-nt? ·and Catlill&c take practically t!ie .S(l;me rate 
' "· · of freight ta all parts of the country with the ~xcet 
· ·. : tion of the, west, and we· have ·frtq_uiries comw.g 1:t 

every day from all over . the Unit ed. States.: If. -I.CC 

. ha:<], to ask ~he local a.qen.t for a freight 1-a.fe, :in °' 
,. , : :. !l~od ma1'v!{ inst<inces ·the: 'f>oint would · n.ot' ~e li~ted 

: .· : I .: in the ta~·iff he• had on, file, whieh- wottld 'res•ult in a. 
:_,~:: ·delay of wi-ywliere f1·011i two"days_ to a we_ek bef0~! 
·',' ' , the freight ' rate cou,ld be obtained. ' We tiJ01dd hav' 
,. 'f "i 1 t~ hold up ou.r qtiotatiOn to 01tr custom.er·· who de· 
-:~· '. :·:,:: 'fiiands- a : delivered =pr-ice , i~ .1nearly, every 'i1ista.n.cd 
.. '· Con..<.;equently, . the order, would probably be· place 
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rlsewhere before it:e were able /'o qiwte a. deliveretl 
' 'vri~e. . ' . · ., t 

.. '. Tho average frci~ht rate from Cadillac to : tl1irty 
representative .markets il'l: . the '. Unitod .States on 

. flooring is 44.7 ·cts. and the average from ·:Oconto is 
.. 42.9 cts. . One. c.ent' s difference i-n freight 'pet· thou

. sand feet .on 13-16 x 2:} maple. flooring 'would .be 20 
! : ·cts. · Huch a diff ere·1ice wouJ.d not have 'any ·material 

., .. effect upon the delivered pr-ice of 'flooring iti Boston, 
· N<?w York, Philadelphia or any.other of thes.~' thirty 

represen.tatfre 1narkets because it is foo· · small to 
. . take iiito con!>viderniion-. · · . , .. · . » · .. 
•: . • ' ; • . ! : : " • • f • . , ~ ~ I • 

; ' :I l~a\'e found that these freight rate books ·arc a 
·: ·great assistance· to me in the conduct of our! busi
~, · '· ness: In the ·ahse1ico of the freight Tate l)ooks we 
' : would .have to seen re ~he · rates from the 'local agent, 
· . . or ·through a traffic ass'ociation, or install · a traffic 
. "~ department of our own.'·' :· (V oV I1 p. 235.) · · . . . 

~ • . .... ~ . \ . . ·. l . : ; 

M~.'Jamcs E. ~ewey, pf Day Cfry, Mich:, testified~ · 
. . . . . . ' . ' ' .. . \ . . . ' . 
"The largest portion · ~{ our flooring". 'is 'sold in 

the East aud Mid<llo \Vest because the freight rates 
... in that terri(.oi·y are . an 'advantage. t'o ·us over other 

manufact·urers. \Ve· have the- shorfost line into the 
East of any of tho manufocturors · [in .Michigan or 

· W~sconsin].'. ' .. (Vol. I, p. 393.) 
• • •.. • •·! • . . 

Mi .. William'. II . . G.r~eno, of ·hl~nistce, ·Mich., ·te~tified us 
follows: .. , . " .. , . .. · , . , · .. . : , · . '. . · " .. · . . .. . ' . . . '•' .. .. , · 

. ' '~w.e l!.se ~he · freight rat~ ·book gotteri !_out by the 
· ;As~omation. :exclusively : as a . lumber, tariff. Tlt e 

ft·eigltt rates froni J.f a,1iistee a1·e· 2'>'racticaUy ide't1.tical 
'? a{l p_oints in the United .Stq,tes ·1.Vith .those from 
Ca<bllac. · There may 'be 'a few ·points \vhere there is 
pe~haps' a difference of 011(~ or two ce11t~ p_e~ liui1dred 

. . , weight, but I do not r ecall any point where the dif.. : .. f e:<mcc h1 fr~ight rate bot wee* J\fonistee and 9adil: 
.. , . ac woul~ exceed 50 , cents per thousand on .13/ 16 

D'laJ?le. fioori~g.', ,That diff e-r·ence would !lOt . ordi, -.· .. ~fhily affect the.'ilelfo~red pric~ of,'mapl(fi.oorin.,q. 
~- .. · c,.nvcrage. freight ·rate on carload lots of maple 

floormg from ·17 producing points in Michigan nnd 
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'; , : ·wisco·nsin to :JO , i·epr<H:1cmtn.tive m<Ukets in the 
United States from Cadillac is 44.7 cents and the 

. average rate from ilf a:nistee is 45 cents. · 1'hat di{· 
· fere1ice. would 1wt affect the delfoered vrice bf µoor· 
. ing at all. · Manistee Jias about 9,ooo· inhabitants 
and is located· ori the Pero :Marquette. and.t11~ Manis· 

· · tee· & Northe~istern. · The Manistee· & Nort11castern 
.- is n Short lll1e running from !fa"niste·~ to Traverse 
'. .. ~ .City; connecting with ,the Pennsylvania ·there and 

: . I,, 'connec\ting with . the" Michigan Central at Grayling. 
: Up to a compa·ratiVely short time ago we had betln 

· · · more or less handicapped ,vith respect to being able 
to obtain reliable information ns to freight rates and 
for that reason :wo fouud that , the rate :book pub· 

· lisbed · by the Association .was· very :valuable. ll 
·· · · also served ·as a check ngainst the rates quoted by 
. ' .. , our. railroad. offices;: fo : which errors often.:occur: l 
"· · ·b.ndcrsta11Cl · .the··Association ·rate ,book is cornp1lcd 

by traffic experts· an<l we· have found it. vcr.Y relia~Je. 
TV e sell o;t,r floo1-ing. ge11.erall'!j throughout t_he Umted 
8.t at~s.. 1}i~·;1nornw._q, s . 1n41.l ?nay . ccmtaw all. tll~ 

.. ; ,t1l~!J..f ro~1~ . . 10. to 20· ·i'~l<Ju'iries from. Maine to. Cahfo1· 
' -. ·· ma, a~1<l a_.s."far south a,.<:/ ],ouisiai1a::· ' · : 

II \ ~ • • I ; ~· • : • I r ; • ' I • '• • II 

. .- · Q. · I wish.you.w.oulu state what. your experi~uce 
·. · wns there h\ :Manistee. in· attempting to get freight 

rnles from tbo local agents. ; 1 ·, ~ •• : , • 

A. .\Ye were ~ri~·1siclen~hl.y ]1;m~li~irjped 'rli~n we 
first wout .into the busi1)csi:i' tliero, hack in 1907,_ hy 

. . , havingw.) blilrond offiee 'vit1d.~()lnt)lcte sds of tal'l~S 
and files at t.hat time. ·while Manistee hns alwaJS 

... .. been .r~cognized as u. lum.bor mnnufocturing cente:, 

.: \ tl~e . lumbe1:~ produ_ccd hns" been hnrdwo9.ds; hemlock, 
~ pine and products· of thnt kind wliich'were market~d 
.. . .. very largeljr' hi the State of Micl1icran ' Illinois, Oluo, 
,.; :·,Indiana, EaE;tein l?eul)sylvanUi, 'so~e in the W.estern 
f .• ,; ·_part o~ .. N~~ .Y~_rk; nnd tlrn 'raHroa.d, offices 1_u our 
·:::: town were ' v~~·y well cquip'pcd with frcigl1t tariffs so 
.:: '. . :.~~r ~s .thl?-t p~rti~nl.ur '~~nJ~ct:wns .?o.nc~rnrid. .}\}le~ 
: ; ! .; : ::\ ~ . ~' ei~t. u~t9Jl1.'} ~nnple/loArrng ~~usme~s, i~ec~s,sita 

0 ."' .. , mg on.1 .~luppmg qur. pro'<lnct to (.tll. markets, hkc th 
. · ·: weste~:n ~arkets; · i1itehriediate pohits .'in the . west, 
. :o: .,~"~ . coul,t;l .not, get tliaf information, G'nd :very 0f~eii 
! :.',; .W~. lo~.t . Ott~ 01i th~"b1'Ji1ies's as the result. of}aVl:ll9 

. . . ~ : :. ! ' . l • • • • ·, • : . , . • : : 
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to ask for those rates of our railroad connectious,' 
·and by the t·ime the rate·was quoted me very often it 
happened the other fellow had the business .on his 
books. 

. ' . . 
vVe do not make a separate charge for freight as 

dist.ing·uished from tlie floori11g wlien ·we ma.ke a de
livered · price on flooring. The purchaser pays the 
freight to the railroad company. He pays the ac
tual freight and submits the freight bill to us, de
ducting the amount of tho· expense bill from tlie in
voice .. " . (Vol. I, pp. 3~3-4.). . , .: . · ·, , : · : : . 

The Government offered no 1proof that any: different' 
practices obtained: . It was "undisputed that ' the pur-. 
chaser de.ducted the . aCtual freight paid by "him to the· 
carrier-. (Pages 101-103, SUP'ra.) ·' · · ·.. · · · ·. · · · 

: , ' • ; • : i ··. . . ' : I : . . . i •', • : . : • ,· ~ •' ': • .. ·i ~' • • ~. : • ~. ,; • •• • • ' ' • 

. It also. appears : that tl1ero. :was no . comm.on. vract ice· 
with resp~ct_ . to fr~ight .. ratcs. '

1 
Ng , m~mber '.. couhl lalt:e. 

advaut~,r;e .. ·qf: l;·is .<;eo,qra-1.»Tt-i;a(1;os:iii o~z · jf ··au:. 1re1;1 ~e. 1:s · 
were11siHg,fl1e qa.c?illac}r.eit}ht r~/e .. : "·, .:., , ·" :; : .. . . ,; ', 

' The diffe1:encek bet~~en '·the·; Cadillac:· (~t ai:~ragef 
fr?ight rat~ rind the actual' fr()io~i{t '°\\~ere eitlie~· n:o1i-e.x~ ' . , . . . . e , 
tstent .or negligible'· or else ·the memhei~ usocl the: Ci1di11nc· 

. . . . ' . . 
r~te· mer~lY, ro·x:: t~1e purpo~e of es"t:i-ni~f·i~lg .. the "a"pproxi-· 
mat~ freight' chn'rges .fo order fo. quote a 'delivered · pri.ce~ 

' • : : ' : • ' ' ' ' ' • : • 1 , ' I r : • • · ~ , 1 '
1 

: •' , ' • I ; ; ' • ' , , : : , • f , 

· No .so~arate c11~rge .· wa~ made f~r . freigl~t . us · dis·. 
tinguis11cd from flooring. (Pages 101-103, su1n·a.) ·= ' Some· 
Ill?mbe~s . merely used the freight rnte books in. some 
cases hi ~rder to: arrh;e·at ri rlelive1·ed"_i):ri~e,' a~1~~ tri :inb

1

re 
effectively r.compMe ;~ ,\·ith ' " othe1~ : ·n1a.ui1far.fol.:cr·s, ' bbth' 
m~m~ersmidiionm~ml)(~rs. ····-.. r ~-·" ·.·'·;;, ~ : .... . :· '' · · 
. :' l ,;. J . ~~ · " f;i (: l · t· .i. ,.<< .··; >· :: ! · ~ ·. ·· ~·, . .. . . · · .. : ~: ·: ', '::t 

'rhe diagrams or charts heretofore mentibned ~ {Go\·. · 
Ex. 36-A and Def ts.' Ex. EE) gave each member the 
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freight rates· from . all other . Michig.an · and Wisconsin 
(member) mills.to the principal centers of consumption, 

1 ~ • • 

so ·that in fixing delivered prices, cacl1 member knew 
what the freight cliargc would be from other producing 
points. U uq~estioi1~ bly, · ~m allow~nce was ·made for 
such d~ffoi;cnces' as ~ch1~1ll)· c.xi~~cd in .~rd·er to arrive at 
n delivered price. · 

A~ ~I~~ }~~~ge~ : s~ld,~·t{ie · nianufa.ctt~r~r ' ~a~~ot begin 
at bis m_ill, fix a price 011 J)is .flooring, 'and th'en add tl1e 
amount of the freigh t. H e must begin at the .other end:
thc 'market he wishes to get' iiitO-.:.n~cf fix a delivered 
priec in ·view· of competit ive conditions that obtain lliere. 
Mills farther away fron; ·s11,ch tnarkets tnust' absorb the 
d?ff erences that eXist between: freight charges from their 
mills and the frei.qht charges fro1t>'i 11iills mot·e· advatila
ge<_>usly located. (See pages 153-4, ~vhere Micltlga.~ a~d 
VV:isconsin mills wer e quoting 1 0\\'.~r . 'deliver~ pricesm 
the East· than' ·was' th'e · OvnI ··wood Dish Corporation ~f 
Tupper La'lrn, New York.} \ . F<)r ii)stmice;· at n' given tluie 
wheat will fetch not more· tirn~ n certain· priec.in Chicago, 
T('gnr~lcss of: th~. point fr.om )~hich it is shipped. And 
t11e .. ~d1:~nt ~?we~ ,1i1 ~Ynsl~in~t<?n ~1h<?; scJls in .the Chi· 
cagq mark~t ~loes .not. net. so much for his. :wheat as the 
when( grower)n. I~w~ . ~r · 11i~nes~ta ~r :'fa1e D~k.otas. 
;t'~1~ : ~\0~1-.~un~~r :docs: .. ~w'{. a~~~ay~ . P~.Y all_· t l~~' frei~~~ . ?r 
if he docs, there is great inequality of participation 
among prodiJ.<'cr s·dn the · delivered · prices pnid :by" the 
consumer.:1 ._ .. :'.,H : ,, .. , . .' l: .'.: .. :: . .,: ,.,,, ": .. .. : · . . . 

• • ; • I • • ~ .. • l • : • I '• \ • : • • • • • J • 

)f all the._ d,efenclants · 1~ad · cv'er ~~s-cd the · fieight rate. 
fro~. Cn<liliac, -~n61{igan' ·thcr~ w:o·uid' 1i~t ~xi~t the great 
diffore11ces' iri '<leli~ered ~·1:ic~s in~i<lej11 ti~~ - suJ!1~. centers. 
of consumption. · (Sec Dcfts .. ·E~. F],-to ~:.,F-9, Vol. IV, 
fol. 5438-54.47.) :1.\ ' · 1 •>\ ','I~ : ; ,.'I ',!· i ') , · '. " ", 

r: 

•_·, ;J ·: '.'·: ~·· ... f; ; ~ 1 ·?,; · > .,_•,:·~~~~::.:··I ·. ,.~. ,{~ f .:::. !. ··· ' ' 
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Large corpora.lions maintain ea.~pensit:e traffic de
vartments. S;nall nianufact·urei·s are unabl.e to do this. 
And, m.anifrstly, the defen~ant Association. w~s force£l 
to distribute i.nf ormat·ion as to freight 'rates ·in a form 
that would be of tlte 9.reatest bmwfit to tlie·,greatest nimi-
ber . . ·'ilze ex2)e:n~e · of .having traffic experts. co·inpile 
freight rates f-ro·m: '22 produ<:in.tJ vo·ints to six or 'seven: 
thousa1id cit1:es a11,d tcn,vns in · the U11,ited Sta.tes wouhl 
liave been, prohi~~t~pe. . · 

By comp;ring the' quotations and sal~s made by t.110 
differentmembers · (p~ges 121-43, supr~), it wi/.l befouml 
tlzai the lOu:est (le~~v·ered pr-ice.i' were often quoted by a 
1nem.ber f roni a.· poi1it having' the highest irei.qht rate. 
The. delivered priCes '. al·ways ·va.ried, w1.cl neither the av:
erage c~sts 1101: thl freight ra~es off er a1/.y exvlanarion 
of .the pr-ices 'qiwted . or obtai1ied. ": . ; ; ·: ' . , ' . . 

' ' .· • ' • : ' I • . . . . . ' . . ' . ,• 

· ~urthermore1.,the Government's allegations·· with rt~-, 
spect to. freight Tates- were merdy. by _way of ind·uce·in en.t. 
The freigJ1t 1,'nte bqok, and all that was therein contained,. 
were .merely fa.cto1:E? .. which resuite<l in the. alleged-:-but 
no~-existent..,..:..nnif ormity of net delivered prices. · · . .... . 

. ; .. :'. · .. ,: . : 
. ·' " • . ,; . . '"·"AVERAGE COSTS;' : ·" 

· ··./· ·; 'f•:· ; .. _, · : iJ : · ':,.~· . · ::. " ····~ .,;,. (: ·: :,:. 

.. 

. ' . . 
• • • • .. ~ 7 ' '. : l ; •• : • 

Included in the .E'rcight Rate 13ooks are tho ·average 
costs, arrived at (by tho -:methods' . described. on . 'pages: 
274-280,- sup1·a. · They :were 'printed · on loose-leaf sheets' 
for insertion hi the freigl1t rate books; · (VoL ·I; .PP· 155; , 
l73; yol. IV, fol:p. 5326.)' .:· ": <• · :. • '.. ;: ·'. ~· · .'.:~ :; , · 

:" :·; · ~ 1>··: .. · ... .. . " · .. ,: .~·.~ ;· : . ; l ~ . 

.t; i',·,;!: .:· .: ··. 1', . 1 ; .· : ,;. ; 
. . 

~~: .. :~ ;.·~ t' ~- -· , ,·~. : ' l ·'.! '.: 1 i .' ,.,,··:' 

' .. ' ........ ·. ~. ·, ~ , ~ ; 
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DELIVERED COST CHARTS. ·· 
. . 

' . : . . . ·.. ~ . ' " " ·. . . . . . . . . . . ' . . .. 
There were f or·n~.e1:ly rncluded in .the frc1gh~ rate books 

D~liv<>red Cost Charts.' ~Phcsc charts 'merely added the 
aver~ge or . Cadillac freight .. per th.ou~anci feet .. (to the 
c~ties and towns 'listc~l iJ?.. the. fr~ight,.r~t9 . ~oo~) . and the 
averag~. costs7 •. (Vol._ I, pp: il8, i .. 5~-~·L, . . 

To a lawyer sitting in his office· 'tllis sacms enlir.ely 
superfluous. If one knows his O'\VU t o. b. mill IIIBnufae· 

turing a~1d ~arketing .cos~~_ per .l\:L :~eet,, and the .. averag~ 
man.ufa~tnring and ~arketing . cost~ . a31d . the. a.uerage 
freigl1t rntc' per cwt. ·a~d . market conditions, he ought to 
be abl~. to, teadily fr~ ~. ~lelf·rnrecl,'j:)ri~~, 'per. M. feet. or 
fiQoring to. cus(o!llers . jn, Sa.Q. Francjsco, New Yoi:k City, 
or any other city in the. United.St.ates. Bnt t.his would 
involve the making of dalc~lations, with opportuni~ics 
fo1• ·error. H<.mce '. ihc ! delivered I average . dosts per 
1l:l. · feet '- of flooring 1 were ca.refully "ngt1red ·; Cil1t by 
skilled ~ persons · ;and· .put ' ' hito; fhe· '. lumds: ,of the 
members. "Ha:ving irr ·mind tlie. differences th~t ex· 
isted between: the · ave1·nge· ·costs· and his own·; · t~c 
average freight and. his own, and his v.~arehouse condi
tions, llis financial n<;i:~d$, ; b'll;ilding, .conditions, infor~a
tion obtained from l1is "' repr-esentatives or travelmg 
sal,esmen ·OS io Competitive' conditions•i lll U particular 
market, the offers made· by' buyers~ .his past relations with 
the.person :whQ wnntocl .to ·bny, and many other:facts and 
circnm~~~nc.cs; l the ·member!. could . fix . a : delivered · pi·ice· 
at a given point by naming a figur~:.w];iicb :would, hb Jlic 
resultant of all these factors. Tbe use of such charts 
would merely furnish a rough approximation -or start· 
ing-point for calculations, if one desired to start there 
and work either forward or backward. There u·as 110 
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common vrc1,ctice> Th e Go-t:crn 111eut off ercd 11.0 vroof ·on 
the .iubject. Each memlHw iras free to do as he pleased. 
And what he tJleased to r.70 1 can only be inferred from 
the gt·eat ra.ngc of ziiices, 'vhid1 has already ,bcc1i ~hown, 
and the 1·elatiou that existed betwee1i. th~e ave'rage costs 
and the. vr.ice·s · recei~·c(l, ~'hich' w~! shall show' la tc'r. 

.. 'I I : •• • • ' •• ' • : , ; • • ! .• ' ; • . ' .. · . 

The Delive~ed Cost ·Cha 1!t~ id~) i10t' diffe i· ·ossontiaUy 
from interest tables ·imd other· rlevices· \vhich . hanks put 
into the haiids of; tlleiJ; . e~.P.f?Y.ei in' O;r'fle,r to minimize 
chances of error.· .. Iii 'vic\v of ih~ ·astonishing res.ults ob
tained by means of int.elligcnce tests dui:ing the late 
,\:ar .,~:ith 'sulljccts; obtained ·by !t ·selective' pr9cess, an<l 
1110 varying degrees of intelligencc~~\?id stu'pidity !
that exist among miuor cmploycs in i:imall · tm~~ns, the 
use of.' the 1 Delivered:. Co'st · Charts· was justified. 'rho 
mere combination of average costs and ave~age fi·eight 
(which · already, . appearc(l separat.cly .. in ·· the , freight 
rate 1)ooks) cohicl ·:.riot ~cnsd1i<1bly pl1t' these .usefol and 
Iawru1 bo.o.ks i11to b;e billex Exp:Urri~tori1~S. 0£ th~. taw. 
· 'fhe J?clivcrci Cost ' ChiiJ.·tJ .. \\:ei~e .·elidii1{ate<l . ai1d arc . .. . . . . . . . . . . . . . ' . . . 
not nse<l. iiow · · ·("'701 I · p·p. ·118 · ·1· r.;3_6 ) · · · . · · • v ..,,. ' . • . . ' . ~· . • : . . . . . . . . 

~ ". . . ·. , . . . . :' ~ i . ···. ' .' ": •'\ ,., . 

·.; ,: ·. '" : 
• • y " 

. .... 
DIFFERENTIALS •. · . . : . , . ~ : 

.; , : 

Until .July, 1923/thc ' freight rate bot)ks ·is$uc,i by the 
prcaent Assoria ti on couta.i11ea: so-called :'! Differentials.'' 
{Vol. IV, fol. pp. 5249-5252.) They were nietely the 
average· casts of: the · different grades, : sizes and' :woods, 
detel'm1ueg. as' <l~seri.bed on pages:. 27 4~280,' supr.~'.. · .. '!hese 
da;a. ar_~ '1r-A .ro!~'(1er. :c1:ist.1-'tt'itte£r ·o.(·incz~,<tea ·in .. tlte. tre.ioht 
r~ e books,:'eif:epi.,o,.~ )~e1'-ei1uifter . .c;ta.tecl.:·: (Vol. ·.I, pp. 
fo2.3,·155 ·20l') ... : . .. .. ,, '• ., .. ,,,, . : . . :·· ·: :. ::'. . .,,. 

. ' · • .. . . : . l. .· · ··· · . : I- ' • 

·. :1 · . : .. ~,1 ~ l:i ~-~ · ·.·~ . ;·· :·1~ : .~.·· ' :·~ ),::·: ·~ ·· :;: 
' I , ~ i. ; , ~ • ' : , 
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. Mr. Oeorg·c \V. Keehn test.ifrn<l as .follows : 

;' 

" The Court: Let me ask you a question: · Ha1e 
111cre been any considerable changes in these differ
ontials, so-called, .. • • over a period sny of 
two or three years' · · · 

' . 
A. ·There may.Jiave hccn changes in tbe differen

tials from time to time depending upon the market 
co~t of the ·raw nm terinl, etc . .. * .. *' * . : 1 

. . ! : .' The C~~ti·: . F·o;: 'in;t~nce·, th~ fi~s·t diffe~~ntial fo 
this she~t before me is t.he a.Yernp;e cost of beecl1, 
13/ 16U1s dressed ancl matched, all facesT 

' '• : , r I 

A. Yes. .. ' 
.. • • ~ : • • ' ' • •• • ~' • : # .,. 

T.he Court: And ciear, that is clear beech, $10 
less than maplel 

. I'. ~ \ :. . . ! : 

A. , Yes. . ... ,._ ·, ,;;; . .. _, .. . . .. 
. The Court: ., Has. that been: the differential sub

.. ~tan ti.ally 1 , . ·. : . -: · - ~ . . : 
.. A. :Not :at.a.n. times. Jt (fopemls upon .the sup
ply and demand of these different floorings, t~ what 

. n man's stock conditions arc, nni.l t1Je cost of it too. 
Beech lnml)cr···or<.1i uarily costs ·in the market less 
than mnple lumber au<l conscquc1ttly the .cost of the 
beech .flooring wonl<l not bo as much as the cost of 
the maple flooring. · ' · · ·--: 

The Court: I nuderstaud but has the diffcrc11ce 
bcC!l subst:i-ntially , H1c !?Hm'c ... over a considerable 
period of timet · : · · 

. , • 1 .. A. I would say yes in a general way. ' : 

.. ••
1 · The Court : . And the ·same would be true as to 
birch1 I . . . ... . "·: , . · . . 

.A:. " Sometimes birch flooriuO'· b1in!!S more th1111 

,._ .. ,._. nwf>lC~ .sometimcs . it .sells. for , l~ss tha~ ;maple, that. 
' ' .. depc!l~ls ~lponthe." supply and,(lemand and the stock 
. c9ll cl1.t~ons _of the members solling the pro.duct. A 

.. !" ~ood ,many of them ·don't munufactnrc· beech floor-
11.t~ and a .good many of 1.hem don 'f manufncturo 
buc~ fioormg and some manufacture only rnnplc 
floormg. 
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·The Court: ·(rho next that I find is Hie Average 
Cost of wide faces·.'.· llas there been ai1y substantial 

. change in tho di1J<.~rcnccs betwccH prices of the 21-
which I undcrstnud to be :::itandar<l l : . . . 
·.A.: Yes.·· 

. . . ~ . . , : . . . . . : . ' : 

., The. Court: .. And 010 w1<lcd 

·. A .. I That hlight vai:·y··rrom time to tirne for the 
same reasons. 

·The Court: Has iU · 

. A. I think it has . 
. ~ ' . . . : . . : . . 

·. The Court:\: Substautia:lly -varied f · . 

A. I CHll l
0

ook tlu~t l.1p aud m~kJ a c~1:11parative 
. statement of the co~ts du.ring ~~. period qf time of 
those different things~ '. · · · · ~ · · 

~he Court: The next itmn is· then~erage cost'of 
t.lnck ftooringJ' as. r uudei·stand it, the' standard is 
13/16th? . . . 

. A'.' ~3/16ths. . . . , .. . . . 
. The Court: Has there l>N.m .any d1aiige; substan

tial change, in the diff erenccs between. the price of 
13/lGths flooring and say· 17/16ths1 · ·· ·: · 

. ; 
1 
.A-~: The·;.c:.ff:o/(l~l ·l~e differen~~s. ba~1~' a11.i forth, 

the .13/16fh inch' fioori'ng is t}imiufadiirerl fro·m fo·ur 
quarter maple lu-niber and the inch and 16th inaple 

• flooring. is ma-nufactu.rcd~ fro·rn ·five quarter thick . 
·· 111.aple, lu·m.ber.: . ·, ,.;,,; '.· : ! . · : ·· .; . · •· · •· • , 

· The Cot1rt: i ri'he differ~irnc i:s·cairncd t1ien by tho 
extra material wl1kh is used? . : '•.' ·, . : 

• ~ ; ! ~· ; ; : ~ . • ; : 

A. 'l.'he market cost of the five qna,rter ltu~iber ,is 
generally considerably 1diJhe1· flimi the' four quar
ter lumber. On some markets if .might' be .fen dol
lnrst on, others eight .dollt\rs, OJl ,others, five dollars, 

··.or eoursc that (~ost ·would au, he regulated by supply 
. ~nd deinaiid;· Some of tlloin ;i.na11nfaettire thick fl:oor
. mg, many'of thein don't manufacture it at nIL' The 
>cost '\-vonld vatv von' kri.oW' with the 'different condi

·. tfo11s:'.'Tho priricipalcostI~\,;ould'say-· ;'__·. 
·· .. ; "} !··.··~:~.: < .'.:f·: ·: ~; ,;.~.) t ~-·! · ::~ ·· ....... ~·!~. ·: · · •• ;: ••• 
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The Court: That difference · would be almost a 
· matter of computation, wouldn't it f · 

. ·~\ .. ' A ~att.er.· of computation,' yes, sir. I would 
say the prinei1fal difference would he caused by the 
difference in the market value of five quarter maple 
lumber and four quarter maple lumber rough stock. 
The same thing would apply to those special grades 

._ :·, of:white clear· maple and red c~ear beech and red 
clear birch. 

The Court: Are jointed floorings as a. rule higher 
in price tllan dressed and matched t . . · 

A.. Sometimes it is and 'som.etime~ it is not. I 
think sometlrrtes it brhig-s a.bout tlio · sarric price and 

: : SO;Illetime~ it : b~in!{s more.~' . ("\~ ol. I, pp. 153-5.) 

> ·,rii~ : rl~f~~<l~~t: ;1Ir. · i;Villi~m L.: Sa~inder~, _of Cadilla~ 
Mich .. testitic<l as follows : . 

~ · ~ _ _',, Q.'.' . I notice th~t th~ A.ssoci~ti~~ has distributed 
from time to time some freight rate books and.' aver
age costs . were in tliere, and sometimes dehverecl 
values, etc. Have you nsed the· figures in there as 
apricelista.tany tlme7 ·<: .: ; : :~: .. .' l' ;·:.· 

... .. : A. ··Not'afali, riever . ._ :·: ... :=.· . '.:· ~- . : · ' :; 
·. : .·. Q . ... \Vhat· di.<i' you us~ t:h~ .. _bQ~k fo~·: s~ far as the 
.. ·. ~ ·;average c~st tlierc, ·or the delivered values, 'vcrecon· 

.. < ... ~~n;.cdL ::; . · .. _,.__ .. :,.·,_ ;___ _'. .'\"·::·< .· ... '. ·:.: · .· ". ·:· · 
· :" -., · A .. " ·1N e used that book as ·a rate. book, both for 

maple flooring and for lumber, bccamm ·- it is more 
" !~ 1 acc'.-lrntely compiled thnn -the frcio·ht .. rates we can 

get from t11e 'depotsjn tllc Sm~:iJl tgwns in }VJ1ich WC 
are located. ' · ... ' · · · " ' ·' " 

· , . . Q.: '..That is id Cadin&'c v · : · "· "'. · · ·· · "-." . · -'-
-' : ·i·;· ; A . '.:.· :At·:·c~dillac~ ·i·:'..,'.. :: .. · .. ' !~ ·_' .. ,· · ... 

.' ; .. ::'. Q. : i thiuk ' r ·1~ecaii ;th~t· iii :son;'e· '~f.' th~sc . books 
. ; ' : .. t!iero ~vere. some _<la ta thei·e 'with rcsp~ct to _dj.ff eren· 

, .. _. b.~s _or . spr~aq~ ; ~et~een- ~he, different faces, or be· 
: . t\\een ~he d,1ff~rent.w1dths; or, between .Maple,.Becch 

and B1r~J.t, etc. : . :Dgl i you .ever· follow. that a.s .man-
datory or binding upon you; that you should oharge 
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those prices; or, if yo1i di.cl not, state how you did 
use.the data that wns in those books. 

lt. That data uas of ·t:ery little be·11efit to any of 
11s, pariicula1·ly 11s, lha.t is, in. our lmsities~. Beech 
fioorfog has ?nost always been on a lower t•altte than 
mapl~. · · , ·. . , . \ 

Q. ·.TVhy? . 
. ' \ ' . \ ., ~ . . . . . : ~ ·. . ~ ' . 

. , A.· Because . the · 1·ou,qh lu·1iiber ~'1·eus f'1~011i te1i to 
fifteen dollars less ·a. thou.sand than the lllaple }urn,,.. 
be~ · · ·; ; ' 

The d_emand for beech is very limited and i.s re
stricted to certain markets, : It is more pronounced 
when there is a srnrcity of maple. Jn, f he vractical 
conrhict of the ftoori11g business it is impossible to 
obset'·ve any fi i;e(l price relatiOns behveen the di ff er-

. ent ioidths or between: the different ,<}'rades or faces 
.· or thiclmie$ses. · Fo·r·.i1isf,an:ce, if we . hav~ a lon,q sea-

S?n of de·mand' for 2l-" face,· we will. na~wnilly rwi 
· trniber that is'. best adapted for 21" fa ce. · 'Later on, 
'_lwwevt.1·, w·e riw,st clean·up our ta,r/ widths and 'w.hen 
. We ' get a siirpfos of t!ie$e .' odfl· widths and varw-us 

stuff 'of that kind, tve att'em:pt to sell it to the, best 
advantage on the 1nat·ket. ' :1'he:de·mands for the' dif
f ererit ·u.1'-idlhs or faces or',t~foknesses or prades fiuc
tuate-fro·m,. time to t1:m:e ana tie'l(er 1n9ve in hannony. 
Som.etfoies there 'Will be· a :very ·!yig ·aemcwd for fac
t~ryjf.oor-ing, at, otliet: times for clear, an.d at other 

. times f<?r, 1{.o_. 1, and inasm:µch as all of them are pro
, duced. at -on.e ~ime, it -. is necessary to red·1J,qe prices 
on so1!ie: or the:>n 'at ;'times 'to 11iove ~urvlus stocks . 

. ·That ~s 01!.e reason ichy no fixed •price relation_ can 
be observed. The pre.sent lJlaple F'loori'n,g Mq,nufac
f.urers Association, u;hich was organized in the early 
vat:t of,1922, has <>tever taken any formal action, with 
respec~ fo __ sprea-ds, 'alt.hoiigh there have apveared. 
some .. ilatd 'in the freight' rate books since 1922. '., 
(Vol. I, pp. 200-1.) : , '.: 

The defendant, Mr. \Vulte1~ L.~De·1Vitt; tcstifiea-thl.1s: 
. · ' .'~Coiicer.nin/; the ·data: i-11, ·safrl freight t·afe ' books 
"· with r_efere!ice ,to · sprea_d{ 'or . diff.e·re1itia.ls be"1.oecn. 

· the different . grades, sometinies we followed · them 
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i . and soniethnes u:e di.dn't, accordin.,q to wliether fltat 
spread 1·epresenf'ed 'the · actual diff ere-11ce· in tab1t 

.. .. and the difference in th e co.~t of mat~rial. fo the 
. ' co·ndu.ct of the flooiing lrusincss, it is not practicable 
... ' :. 'to maintain: a.ny" fixed price t·elatfon between Ike <lif· 

f erent w"c/ods ·or l1etwee11,· the di ff crent grades or be
tween the different thicknesses and faces: That is 
a.U governed by supply and demand. an~ th e. cost of 
the ro-ugh, .mate·rial froni 'l..vhich the article ts tiia.de 

'· ' \ rand th.tf cQ·,~t of. }>"rodi.tdn{/ it. ·. Tlie derna11d for ~ac!i 
• • 

1 grade o·r th-iekn.ess ·is· 1-iot · alivays constant, bu.t it ts 
~ontinually jluctuati-u._r;. T heoretically, the rniue of 

, inch and,) 6th fioor·ing is_ supposed to be greater tliaii 
1 ·> 13/ 16ths; but at -times we sell them at exactly the 
· ... : same pr·ice. S mn.etimes the inch and 16th- is sold 
.··. Jowet· .than)h.e .13/16ths, a,t times ·higher. Just a.t 
. · ~, , ~the present ·time. we are selling inch and 16th by 21 

. . :factory, at,a ·lou:er price than we a.re 13/16ths by 2t 
. · ··:· faptory .0·1i: acc:iu.int_ of ;the.s-upply a1id de·1na11-d. The 
,\,, , i.nch and ).6th is . theoretically more valuable than the 
. n . . 13/l (}ths because the. inch .and · a ; quader lumbf-! 
. ·: from . which .. the , inch :ani(._J6th . fiooring. i.<>. 1iuule 1,~ 

: · . .. nearly. c1Jways .hi,qhe,r. priced .th(l;n the one mch h.rm· 
·:-. ., ber fron~ w~~ich tlte 13/ 16ths is- niade. · TVe get a 
.. , .. .. . ~ittle. mo9·e ..feetage.· ,thr_oug .. h .}he. ;,~chine froni .the 

,., ·. 'q1.ck and 16th.-an<l the actual .machi~1e u:ork is a /1ttle 
... . lcss, .. b.U,t t?ie .. _cqst. of ·.the rough;,lurnber. is almost a1· 
. . , W(lys c_OJisulerably ,1!ipre . . \ ';'.:,. ... .. . : . .. . ... , ·, .. . 
.· . ·. _The. pr_e.s'en}, As~ qcia-tioti Jias n:O_ rule: ·with. respect 

. · · .\fo' ·m.a_1nte1ia.nce of diff er~ntial8-': or ·sp.reads betweeu. 
·"', ' · the .. (~1ffer~nt grades_, woods, f aces. or thicknesses 01 
·. · . fioorin.g: · I consider that r ani . at ·au times free to 
·.~ ·: fix CL.J1ry ·priee_ ·rweas~: on .1ny fl. o.oring.'"' (Vol. I, P· 
·. ·: - : .~3'.~~ .'.-.,: · ·.· ~·-.·~~ : ...... ~,\ · ·: '.~:\:', . '' /:•: : ... ·\.:. . .',.\:: ..... :, .. :·. · ~ ·_ · ;·.· .·.· .. · 

For iUust.ratio1is of :Mr: .De .\Vitt's t~stim~nv' see 'quo· 
tatio1ismadc by~ -hiffi:'· ,(·'..(t0·· 1·. 1

1
. P·.·P. <J4·;; 24·n '950' ·268, 260, 

• : .• . •• •. • • • • • \ • • · ' • oJ v, "' .... ' 
271.) . . . . \ . ~ . ; ' .. , ·.: '; : ' ; . 1 . ; ... · . 

: .As·bfr.:Klcsper·tcstified··· .; .. ·r~ •. •' , .. .. r , , ; : , · :·· 
, • ' 'J .. • I !. ,.. . . : ' .. ' 

· · "'1.ll t · de · :...... · ie .m.at er of sprea..ds depends largely 1,.p_on- ·· 
... , · man<l and ~tock conditions •. J?orin.stance, one m~nu
,,,_. . ., -facturer ni_ight be very .long: <hi No. ·J,-a1id·we 1night 
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be. short. II en.ce tlrn t.)r·ice ieill vary. Stock condi
. tions arc constantly changing.": (Vol. I, p. 335.} 

See also Vol. I, pp. 262<3, 217. ··]'or illustrations, see 
Vol. I, pp, '303, 360, 375, and th~ quotation~ ·set fo.rth or 
mentioned on pages 121-143, supra. ; ·· 

• • ... ~ • ? • • t • • : • • • . ! 

Of course, the m.a,tter of sv ~·eads _is also ,r;overned b;t1 
the dfoer.iiiUesmenJi(med o·ii page~366-75; sup:a~ · . ' 

• ; • • : • • . • • ! • • . • ' • :· 

' I ' ~ • 

So. far . as · the prese11 t 'ilef~ndai1t Asso~ia.tio.n . ·is · con-
cerned, the differentials · con'tain~d in .'fre'ight ,rate b.ooks 
have ~lways been merely the average. co.sts, determined 
as described ~11 pag•es ·27 4-280, ~~pra, - •: : _' •• I 

!·. . .. · ; ·· .•. • 

' : ~ . : . . . . ' . } " ' ; ' .. 
:·· WHAT THE FREIGHT RATE BOOKS NOW.CONTAIN;' 

,. ' • ' • • • ·; : : : . j : • .. . ' ' ; . ' 

Mr. Georg((\V. · Keelm testified as follows: ; : : : ~·: 

. ' f~fl~e 'differ~1itials ~na" the . t6rms of s~i~s; .~hich 
Wel'e formerly on coloi·ed sheets iii tho freight rate 
books, .nr.c .'no longer : contain~'d ' in :such ' books and 
are. no ~ouger . sent to· .members. in riny form .. •The 
delivcrc4 cost charts have been .entirely :eliminated 

. from t~1e . freight rate : book~ .. : . . : .. . . . . . 
. . The . freight rate book 110\v issued by the associa

tion contains tl1e freighf rates from Cadillac; Michi
gan, to points all ovei-'the country and the average 

. cost chart .of 13/ lW' maple _flooring, .F.: .0. B. cars 
at flooring mm; :ti:ccording to ~ompilations of avcr 
ag~ . .costs that , a re made . from time to . time. · · The 
freight rate book also contains average : cost of 
r" beech or maple. P. 0. B. ears .flooring mills, aud 

". !he. n_v:~i:nge, .. cosJ, ~f: ir.~~gl+t, ;~v,hich : is a table show
mg what the cos t of freight would be 011 . 13/16"~ and 
also on W' flooring on certain r ates of freight and 

. on certain weights 
• · .. :· · •• 1. ~:· .••• •. ,·\, '"-.~! !;,rt . . ::: ... : . . . · : · ~ : .. ' • ~·~.~:·'.\, 

. Fo~·: p~ampl~, )3/16", 1~" x· ~~~,'~m~ 2!'~Ja,cc. weighs 
~bo.ut 2,000 , pounds and 'the .rate of. 20 cents would 
m~hcate that' the cost of·'the freight would be' $4.00 
···:.· • '1*i: .. :: ;,;;'\;·.· ! ~;~:f t [' ~; : ; ;:·::;1 , • l.1

• : ;' :•\'t..-: : •• . : I 
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:=t thousand . . The 13/16" :x. 3,1" 'vc ighs 2,250 pounds 
and the cost · of frmght on· thnt wouJ<l be $4.50 a 
thousand. ~" flooring weighs 1,000 pounds so that 
the cost . of ihat ' on a"20 cent rate would be $~.00. 
Thls tabl~ appears iu foe l~aek of the _book. 

'1'11c grading rules also may uppea.i~ from time t.o 
time in these or different books. The purpose of t11e 
table or chart, with r espect to nscer tainiJ1g the cost 
of frQight, 'Y~l,I~: in .. order to enable n member to .find 
out what the cost of freight ·would be on any given 

. . ,,.,rate. of. !reight from point of shipment to point. of 
· <lestmahon. That is a m<~re matter of computation 
. i • 'and' could be left out .. · .. ·' . "._· .· . 

· · Tlic. 'av~rngc ·cost \\-luch appei\rs in the· rate book 
is lbe averngc-·cost of flooring about which I have 
heretofore testified. This average cost is based 
UJ??!l _tcst rn11s. li'or example, our present. av~r~ge 
Mst bf. ·mapTe'ffoori:ug,';:F . o::B. cars ·at the fl'.oonng 
mills, are based upon five test runs which were ma.de 
by different : :members, :of this association . since 1ts 

.: , 1 orgal?i~n ti_9n .. __ '!1hesc average .costs arc detcrmin~d 
. . from ·time: to bmc whenever there ·are changes m 

~ .. , 'the cost. ·of rongh ·mapl<Y lumber, ·F. O. B. c;irs at 
' · ... ,. flooring mills', '.an<l rilso 'whenever there .arc changes 
~· .. : in the' ~verage manufacturing= and marketing costs. 
·· \Yo might ·issue·'ono eYcry hvo· or . three months or 

every three or four m'onths · 'or · <Jftener if there are 
·:: violent fiuGtuations in the cqst of r ough_ m~ple llllll· 
· : .. : ber.~ .,, I . have. here . a. rate : book which :WJU illustrate 

: :.=:~ .. just what :we .. are doing'. today: ! ": . . ' : . 

_-:· '.: (Said 'ta te boolc m~rlwd Ex. F.. arid · the dnta ti;at 
, ··.· had _ b~en, eliminatc(Ffrom · sai<f l>ook marked ]Jx . 
._" '' }'-], and' said ' 'e~bits' \vcrc ' r eceived in evidc~cc.) 
' I. (Y-01. I~ · pp. 155~6.) ........ ; __ ... ', ; 
·". / ... ,.. :· ... ;·::.,1 :! . ~ ' ~ ·' _ .. ,t:ii ( { ': . ··: .. 

/ ;B'or . the. _'exlµbits ' ~hov~1.'~c~ti~necl · sec Vol. JV, fol. 
pp. :5162;.5336.-:' I"_;;,,,: .,;'.,., ,j i '. I ,_, '/,! ."< " . 

• 
1

' • • 
1 t : %' • l: ,'t I : t. ; i ' T ¢ .' ' t J ! ( t .'"' ! ; : ·r( ;, '·: • ·, ' • ~ 
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(Pages 196-206, suvra.) No such recommendations have 
ever hcen .made b)r the ' p resent ·Association:. · (Pages 

. .. , . . 
273-4; .310-313.) . . . ' . : . ' . . . . . . i 

It will. be V~l';,: il1terQsting 'to a'sc~rtafo ' tJ~.e '.. Telution 
that llas existed beh•;recn the averngc costs an<l the prices 
obtained. Howeyer, inasmuch as the prfoes obtained 
necessitate an explanation of tiic stritistics ~ompiled and 
distributed by . t he · present Akso~i.ation; let ·~s' fir'st ·de~ 
scribe the statistics. If the sta.tiSlics·' ar~''as pcitimt for 
evil a·s tho G6ver~me1it has alleged; t.he~1 tlic · pric~s ob-· 
tained should sl;ow .the trail 'oft11e"serpent.: ·: ·· · · · .. :,. · 

: . ~ 

.• I 
.. . . ' 

E. . I 

" THE STATISTICAL REPORTS.: . :· . ;' .. :.- ' .' .. 
. · . . . ·;~ ~~ :.:\· ·:· :_;; .{ 

Neither this; n or any other · court ·has ever .Jrnld :tlw.t 
the collection and distributfon of .statistical information 
by either an associ~tion or any. other group of .business 
men is unlawful: ve.r se.;: This' ~ourt 11as merely held that 
lertabi a.1reements. for, thQ ~olledion nnd· distrUmtion of 
statisticHl in.formation by certain group~< and what. was 
done pursuant-. theret~, unreasop.ably ; r estra.ined, inter-
state trade and comm"rce · · ·, ' · . .. .. · ' ·. · , 

' , •• ~ • ' •' • • j ' , ; : / ' :" J ,, I•,; ~ > • , ·. : ; : I ' ' t ~ , ·•, , >! • ' ~ 

Plan~ for the collection and ·distr ibution of business 
statistics ma.y vary irulefi.n.itely ;. the effect -of, such:° plans. 
l~ay ha either ·1~oxio11s . or, . bonefici~l . tq. societ.y. ! .,It all
d.cpeJ:ids upou c-i-1·,,.,n1n~ta·11ces • . · ·: . · : ' ··; ' ·· , ·· ·· ! · · · · . ,, .,. , , • JJ\'V , ~ : • "!•· • J ··~ .~ .... ,. ' ! . ;;• . : •• • ,i 

·; Ecl'm:~.n4 B,1{rk~·; b;k: ;g~'.~a(philo~~pl1f~~Y~·~~f~~~~-~; )l~i 
"Yell, s.ai.d : . .; . "; ; , : : : f . ' ~ "; .: ! : ; .. J , . qr: ,! I I : . . ; ' " 1 >. ; . •. " ' ' '" ' "' 

• i \
0.P , :•·:.:: r·: : . ;~,;· ; !•\ •! i : ':f:· t~!: -.):, . :·~ ';• ;!; i·J: f ! ';;j !~ :,I \ 

._ -~ ' B1~f ~ cannot ~tand. f9rward, ~.nd -g~y.e . praise- or . 
. i. ~lame ,,to anythi1J.g .;which' relatps to ' ln~~a~ ~ction~, 

and hnrban coric~rns; a·s it' shin'.ds~1 sfri'Pi>'l!d ·of e'Vei'jf 
relationt in. all the nakedness and solit-u.de ·of ?iiefa,..t 
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'physical absfracN011.. . Cfrcwn.sta.nces (which wilh 
so1n.e gentlemen pass for nothing) give in rco1ity to 
ci·et·y p olitical principle its flistingiti.s)ii·tig colour 
and discri,miuatitl.g e/Tect. 'l 'he cfrcu.mstances arc 
whut ren<ler every civil nnd political scheme be1ie· 
ficial or noxiozi..'> to mankind." (Reftecticms on Tlit 
Revol·1~tion· in France.) . . ' 

. . . 
• • ' .,. • ' ( ' • f t •• 

: Now, whcthc~ a -:plan. fo~ . the colicction and distribu
tion o.f business ~t~tistic~ . is no.xio\1~, i11r10cuous, or bene
ficial-.. ~nla~vfui . or. 1~"'7ful-:--cn]l ) )c legitimately . deter· 
mined by considering, not on~y the plan itself' but. tl1e 
condition of the gr.o~p that adopted it; the relations tbal 
exist between the various· members of the group j what 
they mmmfncture; the · distribution and control. of the 
r aw material; the presence or absence of competing 
manufacturers; whether the commodities manufactured 
hy the group are n·eees~arics· of lif~ ; th~ nnmber of sub
stitutes· there are for··snch commodities ; 116w such coin· 
modi ties are marlrnted, ·to whom they are sold, and the. 
l'elntion . of such group to .buyers j whetl1er the. statistics 
nre availnb]c to the general public, a1H1.if so· upon wl1nt 
terms ; wbat lluyers say about tlic members of the group~ 
and if such . a plan has been in . operation, . the .effect of 
such"plan :upon prices, and the ·relation · between ·the 
prices obtained by the different members of · said group. 

·. Whyt Because the ·plan is : n pnrt: ·of reality . . It i.s 
1·ela ted in t ime .. and space~ ·.not only· to specific commodi
ties and a small group of manufacturers,· but. to all other 
commodities and individuals-indeed, to tbc rost of rcal
ity)n. nll .it~ ramifka lions. In its oper ation the P,la,n re
ads to 'and upon alf other eco~iOmic pbe~~b~na.~ l ,A.~d.1t. 
can be neither sanctioned nor condemned apart froin its 
r~lat~~n.s~oi:," !ii· the: phrase~ of Burke, · as' ft st~rids : ''in 
a~~ .. t11~ \~a.ked~~~~: ran,~ :' ;~~!itucie ; '&f \11etaphy~'icar abstrac-
tion. ' .. ~ ·. , .. \ ~ ... ~ '· · '· ·· : ... :,:.: .. ··' ··'\ · ~ · · ·· l · · • · .· ~ 

• .., 4 ' I • \ ,·, \ ~ !•, \ > •': • 
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We· should like to 'r eproduce here the. ' environment ' 
of 1hc defei1da.nts ' plan and tlien set forth the plan it
self, so that the Court might envisage the plan in its 
most important relations, ai1cl tlius see ·it as it r eally is. 
However, upofr second thoughts we· have decided to set 
forth the plan at ·once, \vith the Tequest that ·the ; Court 
keep an open mind until the argument, when the rHan; 
its relations and effect will be discussed. 

. . . • ! ~ . f • : • .. : • '" • ; ; • 

. ~ . 

. MONTHLY SALES REPORTS. : · 

(To Secretacy.) 

: . .,. . 
" 

.Axticle XV of :tlie present Articles ~ of Association is. 
set forth in tlie margin. G4 • : .. , , ... ·; .. · • . 1 : .· ; ;i 

"SE<!TION I. In or<ler. thnt the )·elntl<ins of . s:nppJY · ~htt· 'ilcmrtnd llnd 

the stntlstiral <~}~1~litio~~ e:dsti~g froin' t!1ire: to · time. ln th<! i\tni)J~ 
11oorlng Industry may be kuown t.be following stntistical m<mthly .re-: 

• • • • • t '~ • • • t: I •\. • : 1 _, · • I 1 • • : ~ 
JlOtts shall be mode to the S<!eretary by ench member of Hie A~oc!a-

tion on or lx>fore the 5th cllll' of eocb month : . . . -· . . 
. : •• • • . t • ~ . . • . . • .; . • • : • ) ' ; • • 

(a) . R~port of Stocks on 1iand of )fat•le, .. n ce<·b . ~ml Ilir<'b If~o~~-. 
h1g nt the end. ~f. tl~e p~:evions m~nth~ .. ' . . . . • • .. . . . . 

' . . • ' '; ' • • , ._ • ' , ' ~ : • i. , • .. \o • I 

(b) .Ile))Ort of. Unfil}ed Orders . im H.auq for Maple, Dcech um~ Ilireh- · 

Floo!lng at the end of ·the : Dr~viou~ . month.-, ! .;. , :-; . .,, ·: i'-.:' ; . , . ; 3,, . : ~ : 

(c) Report of the amount in feet· bf : Shipments 'Jnnde during the• 

llrerious tnoutb of an kinds o( :Unple, B<:e<'h and Jlil'('b Flooriug for 

~ ""ilbin tbe l:i1ited States, .e~cep~ :Unple, ~h lllltl :Birch li' louritlg 

llUl't'lusetJ from .other µiembers o! . tbis Association . .. ·. , : . · · ' 

(d) Ue))Ort of Prodoc·tion ·of Maple, : BN1('.h and. •Birch Floot'ing ·dur-• 

log .the previous. montb ... .i! ' " · :I' I .' ... : "'·' '"' .~·· "' " ·: .: ' ."' , •. ::- ,l 

(e) ' Report ot N'ew :or<ltlrs":riook-chr rhr· 1 ~ta~1~;: ~·:neecl:i·:·i111u nirch: 
F'looring Ciurii1it:h~ · i>tcvto11s"lnonib:'11 · .. ,...,;,,.,., ... 1•• ., ,. •. "· · ···: · .. ' • '' 

<t> ' n~~~rt or , ·A.~e~a~~ ·Pa~~ -~~~1i;~{·~~-''·6. ·;;, ' fio<>1:1~;~ .: p1~1~c: 
aft •.. .. .. · t · , ·• =:• ;.t•P"' -, .;•rt ,,.,·t ·•,,1:,. • '" ·=-~ ~r 

er llooucting freight; for ' 13/lG"' x 2~ .. race Cl_en.r, No. 1 1111d Ji'actory 
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· . The f 01;ms oi· the reports made by members pursuant 
to· subsections (a), Stocks on .hand; · and (b), Unfillccl 
orders-of Article XV are sho\\-"ll by Government's Ex· 
hibits 46; 46-A, and 46-B, Vol. III, fol. pp. 2854-6. ·(Vol. 
I, p. 123.) · It will. be observed.· illat each . of these re
ports goes ·into detail as. to !the quantity of each wood 
grad~ and size. , . . · · · ·' 

• • ' • ' .. : . • • ~ ~ • . t " . : • • 

The form of report made pursuant to subsection (c), 
Shipments, is shown uy Gov. Ex:. 48, Vol. III, fol. p. 2858. 
(Vol. I, p. 124.) This !r eport merely gives a statement 
(by days ) of the total amount of feet of maple flooring, 
the total amount of feet . of beech flooring, the total 
amount of birch · flooring . shipped. during the previous 
month, without other details. · . 

._The form of .r.eports made. pursuant to su psection ( d), 
Pr<?doction> is sp.o~rn by Gov:. Ex. 47, Vol .. ID, fol. P· 2857. 

Mapl~ Floo'1;i~g,' stu ;i<larci"~rntl~s ni1d J'~;{gtb~, sild d~riug tho 'prerloug 
. . . .. .. . \ , t . ' ' 

mo1ith. · ' ' · ·· ' " · ... . " " · · ' · 
.... ' . :. . .,,. . . - .. . . . . . .n\· 

SECTION 2. Jn audition to the foregoing monthly r eports, t>&cb nir 
~r ~t the .A~~intl~~ shall seu.d ·to lhe"Sc1·r~tnr.Y i)~ou;vtty. at I.he ~lld 
<>f each week a report of all sales' ~1n~Je"dJ1:ing th.tit ,\,~k· o! }laple; 

Bee(·b nnd Bircti Flooring. 1 Thes~ weekly 'stiles ·re poi' ts' shall stnte the 

quantity, ki111l and gra<le or flooring sol<l,' 'tbe · <ltiliv'ered pri<::o sohl nt, 

the• average frelgbt rate ,to -destination . of ablp1mmt, eml".tbe comnils· 

sions pal<l, If any. 1 , , • ..;. . . ·: .. ,. . • ,, .. . : .. ,; , • 

SEertox 3.=' Mi · the' foregoing ·statistical l:C'ports .. shall bd made llflOD 

blank forms fnruished by thf.\ Asso~intlon and shall r(!lute wh!lllr auil 

entll'ely to i.mitt . and completed. trausndlous .... : Sni<l: report~ sllnll be 

mailed Loy the members to the Seeretar y, wbo .. Sl)all report· t~e &owe 

t~ th~ m~mb~1·s~ , ; ~ Said statlsu~_shall oo filecJ.by tµe ,Ass~c.lntiou willl 

the Department or ~~u~e~~. :W~s~i~g;o~,.·D. c .. .'a~d. sbnil also be 

~ad<: .. .known !O t~1e pul~Uc, in . sue~ f~nn ~~d ~;nno~ ~8 the pi-~rt· 
• • • 'It , 1 · ' ' 0 ) • ~l !t , 1 !'>l~ ' , •. • ; -. J ·J ,• • f'I J \ d f :. · I " 

~~u~ ~! ?<>.n~mer~~ nlRy approve. ·(voi: in · ~ · 7o.)· . . · , .. :.-
· .. i' ·' \\ .J , •, .1. j .!~•', :fit\l'J •\ 11j\ ""t:!.::~ ·;.'! .' ; ' :~ j , : . . ;... ~I~' )"'; '".,';;c."·1• tH' 
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{Vol. I, pp. 123-4.) This report 'merely giv'es tl10 quan· 
t~ty of f ect of flooring of each grade , of each WOO<l pro
duced dudng th(~ previous m~nth· Without further detail. 

· The form of ~ep~rt~ r:iaae·:~~r~~a~t to subsection ( e) , 
New Orde!8 · Booke~, is· shown' l;>y ·Gov. Ex. 47, Vol_. III, 
foi. p: 28'57. (Vol. J, pp.'123-4~) ·r:Phis report' gives merely 
the total' amount of feet of 'new orders booked during the 
pr~vio~~ .month :for m~plc~ flooring, fo.r ~:c.·cch fl.ooririg and 
for 'birch flooring and tho"nggregate of the· throe totals, 
without further detail. ·, ' ·. 

The form of the reports ·maae l~y members pursuant 
t-0 subsecti.9n (f) is show11 ;py (Jov. Ex. 45, Vol. III, fol. 
p. 2853. .Co11~erning these. reports, Mr. George '\V. Keehn 
testified as, follows: . . . , •. 

· ".L\ ·member also makes a monthly report' of aver
age, prjGe~ realized f. o . . b. flooring pla11t after .de
ducting freight for 13/16" x 2-}'' face, dear-. No. 1 4n~l 
factory mnplc flooring, stan<l~ird grndos il'nd 1c1igl:11s 
(fol. 220) sold by us during the month 9L: ... ~·--·~--- · 

.· ~l.'hat provides for the number Of '£ cet, ucliver~d price 
sold at, the· amount extchded, and1tbe £reigltt to <les
tination. Applying .to the clear; grade, the No. : 1 

, .. grad~ .~nc~ µie factory grade, ,· those . are added up 
. sho,rmg the gross am:onnt, then less fr eight froni o·ur 
; floor·in:~ pl'ant to :a·estir1ation so much, thei1 the net 
. ' .. amount;: t.l;i.en ' the n:et ·p'cr l,000 .feet of: each' grade, 

clear, No. 1, and fnctory. That report is ·scnt.in-to 
us by the different members of the Association but 
all of them don't make t.hc report at all times. 

Q. Does tbnt report ~h~,i ~-J~h particular salef 

A. No, it just
1
$ho;,vfr·it 'niight show eacl1 parti.c

.. ular:. s~le, . <>.r, j.t might l:,>Q an aggregate of. the .sales. 
'· ;The report . that ''ro send out to. the mcm be rs dqes1;i. 't . ' , :.Show th . -.1 t· ·1 , .. ' . . . ; '. .. . . . -· , , . .. 

1 , • fl ue a1 s .. . , . . , , . . , . , · 
• • ••. : : : J i ; J , ' f • • • , • ~ ' 1 : : ~. i • t •. ',, . : .·. ~ 4 · .1 : 

.. .. . Ea~h-i>artictill,lr sale .is .reported. in tho 'veekly, r C1-
:,: , p9rt.s and if may llOt be report.ed in the monthly re
.. port bee:a-u·se 'this' report ouly applios to' the 'standard 

grades a~d lengths, while the other product is not 
reported. This only refers to the 13/ 16 x 2i" face 
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maplo flooring .and does not apply· to the beech nnd 
· bird1 and U1e ot11er stuff. . · 

. • . . • • I 

Q. Why . is i~ limit<~d to that particular .varictyJ ' 

A. That is the major part of the product. I imag
ine it represents about 70% of the maple product and 
tho other would be so .voluminous it would be almost 
impossible, to compile t~1e stu:q in a praci.ical way. . . ·- . ~ . . . . 

(The monthly report Blank form marked· Govern
ment Exhibit 45 and reveived in evidence.)" (Vol 
I, pp. 122-~.) See als·o page :44, supra, of this brief. . . . . . . ~ 

Of co·z1,rse, neither the destination: of any shipme11t,.tior 
the name of any purchaser is given. 

: . : : . \ ~ .. : . . ! l .. " . . i . . . l ~ • 

· It should also be observell tliaf in tlie reports abo\e 
mentioned the: · actual freight; · and not :the· 'am.ount of 
freight computed by using the average (or. Cadillac) rate 
of freight; is used by the members in ari·iving at the net 
a~o1mts. r~ce~veu· and -~he '.p,.ver~f~-~· ·: .~v oL ry! ?P' 572-3, 
fol. p . . 4587.) .'. ', .. - ' ... ! .-' • 

t r •· . "' : .. -, 1 • ~ :; : ; , • , • .,r , : ~· - ~·'.; ... ' ~ . ; 

.. _ All t)le io~~g6~1id- monthiy· 'i·eport~ ipadd .by. the mem
bers to ·the Secretary pursu~nt to Seetio~- i'.of Article 
XV. are t·eceived ·.by: hini betwee·n. the 5tli and the 10th 01 
~he succe~di!"g in~1it.h: (V~l·.·~; 'p~· 123;~·>i i· !·~~for~ goi11~ 
mto U~e matt~r, oLwhat, tl1q,,S~~:rptary '. 4<?~-~ ~v1th reports 
mac~e - to hi~ by ,membcrs , let us take up . ~ection 2_of 
'Article XV. · :-_. " ·_; , , · ... , · : . ' .. ; . ! .. , • · . 

~ t ••• 
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the following <let.ails: dnt.c, quant.i ty, thickness nnd fnco, 
grade,.wood, delivered price, average freight rate to des
tination, and rate of commissions p~id, if any . 

. . . •' . 
Ntither the name .of any purchaser,. nor the dest.ina(ion 

of any shipment is shown. (Vol. I, pp. 123, 127, ~55-~.) 

Only tho av~rag~. (or Cadillac). ~ates o~. freight on. the 
several shipments are given in the Weekly Sales Report~ 
to the Secretary. (Vol. I, pp. 123, 127.) And ·i·t is im
possible to tell oven the section of the country· to which 
nny of tho shipments moved, for the ' obvious reason that 
there ·are points East, No1·th, Soutll and West having 
the same rates of freight from Cadillac . 

. ~he ,weekly. reports above-rn~·~itiotied. are ~eceiv.ed by 
the Secretary at Chicago' on, the . .following 1'1&esday, or 
Wednesda.y. (Vol. I, p .. 121.) · · ·; ·. : . , . · : .. . · . ~ . 

. / • : .. . . .. ,, 
. r . ' . . .. .. ' 1 • I ·r ; : i i ~ { I • • 

REPORTS MADE BY · SECRETARY TO :M.EMBERS.' '.·" "" 

The reports ~ade: .by tl10 ~cmb.~rs .. to: Uie S~~;ct~ry arc 
compile<l, and only the aggreg~tes are ·distributed to the 
members . . 'What each m'ember's 'report (to': the ·s ecre
tary) shows is known only to such 'm~niber anci the Secre
tary. Access to· ~uch .. reports. canll°o~ be ·.had, aiid . the in
formation therein c011tained is not available to others in 
:for~.~ cx~pt .. ~n}he rcgular_rep~i:t~ ~ad~ ?1.~~·~ See-

ry. (Vol. I, pp,:158, H>?, 11?, lt G, .390, , 3.9~~) . . 1, 1 

·:mEKLY sAr.Es REPonrs MADE. BY SEcRETARY: :' 
;·: . : : .. ... ; . . . . . , . . ~ ' . . . :: . : . ,. . . . . . ~ . 

. The ·data contained in · the .: ·weekly sales reports 
tnade by the ·mem hers are . tabulated ·by the Seqetary, 
Who makes a weekly sales report. ··This report is always 
sent to tl10 members wl10 furnished the ·aata for it--som&-
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times· to all meml)(;rs. ·.(Vol. I, p: 125:) : Numerous salos 
of small lots arc lumped in the Secretary's 'Weekly Sal~s 
Reports without showing the prices. (Vol. I, p. 12.1.) 
Such reports also include ''a summary of what the arer· 
age price.s r~alized ;wei·o during that "week" (Vol. I, 
, . ~ , '. ". , , I .... , ' . . . • p. 125.) . .. . . ' . . . . . . . 

" : All' this: ,V:ork'_is :~one .. by."th~' Secretary's o~ce force. 
"(Vol. 'I, p.' 125.) · ·, · '. 'r ; : ; 1" ·' • · • .: < " ·: · ' ; ' : · 

! , · ~ t ; .. , .f . ~. . ·; . ! . , ·, ~ · '~ . . . . . r :' . • : \ · • · .. 

. · Prior· tq .and including .July 19, 1923, the \Veekly Sales 
Reports .made · hy' the, Secretary disclosed · by whom lhc 
diffcreut sales hatl . been made . . ·This was done by insert
ing the 1ium.bers of the , Association members (pages 
144-5, supra) opposite items or groups of items appear· 
'ing i~ the. Sec'reta~y's \Veckly Sal~s Reports'. (Vol. I, 
. pp: 156.158. f That practice was ·ah~n~doned pursnant to 
a resolution of elate .July 19, ~i92s: · ~ri'1e resofoHon is set 
forth iu the margin.cm In a communieation addressed to 
memhe·rs; ·dated iAugus.t 2; 1923;:it is stated;·:·.·;~ 

"The A~sociation membership uumhers ~vb~ch 
• I ·i<l<mtify "the: iri<livi<lual members of the . Asso~1ahon 
:.' ha Ye· been · eliminated from all oin r eports ·issued 
. . since J\tly 19 . and are to be eliminated. from all re
... ports iss:l~d J:tereafte'r l)y the A~socfation so tp.at t11e 

mf ormabon whicb is consolidated ·an<l transmitted to 
tho membe!rs· from ' time' to time' will 'not ·disclose to 

; \ ~ : ~n);' . member:.or, members any. of, tlie :partic.ulars oi· 
. . ·, mtim~te d:-tail~"of .. ~:myi oU~er. memh~r.'s business !c· 

spechng lns· Stock' ori. ltand Unfilled Orders, Sh~p
mcnts, 'Production and N c'v· brders Booked or whlch 

~~~~~~~~~-~~~~~~~~--------
"lt&SOL\'£0, .. Tht? t.)n or<ler to. m<'ot t.be special ,.objoctiou:>. ~f. ~ht! ne-

pnt·t~~n't ~f J~tl~~. ~b·~ A~~l-~t;~~.; '~1;0~0; ·j~ ·c~nj,11n~;lo;; ~·itb the 

~ Sf.,\crc~ary be :and n~e'. hcl'ehy nulhorlzed . and . tlirect.ed, tol make ,inicll 

· <:li11,nge' · nnd modi!i<:al.iOna J us; thcY' mny.: deci<te' upon ti"' t:ho coinpilntlon 

an,d . <l)1;_tr~b11tlon •()f stnthiticn~ dal:t1· to .. tho · me1nJu.»·shl1>. o.f· tbc . As1''lf.lll· . . . . . 

tlou .. . (Vol. I:V'.-p. '. $12.).di !i ,: t·:'.::. ; ;.'; .. :: '.'.'. ";· ,.· i~: ·i :ii .,.·f: nJ ,.;. ,; 



will identify the average prices lie realizes or iden
tify as his prices the prices at which Jrn sells any 
Maple, Beech or Hirch l!,looring." (Vol. IV, pp. 
813-4.) i : . . " . . • : ; 

• • • • I • ' • • • : ; • • ' • •• • • ! ~ • • ' • • : ' • • ; • • • : ~ ~· 

Both the lcUe1; and the spirit of. the res<>lution and the 
. .. \ ; •.• 1 · 

cornmunicnt.ion have been faithfolly followed in tho ·mak: 
ing of subsequent rcp01;ts~. (VoJ.. I, pp. 156-9, 162~3, 230:-1, 
390, 399, 123, 125-6, 127l.13Qi,204~) .: .. •' . 

Copies of the Secretar;;s \Veekl/Sales· Report. for 
the week ended July ·14; 1923; and for the ·tveek ended 
July 27, 1923, are show11 iii Vol: 'II!, pp. '390.:7, 'arid pp~ 
398-403, · rcspecti vcly .'' · Sec itlso Defts '. Ex~ Gi {Vol. IV. 
fol. pp. f>B37-D)' mid Dcrts'. ·Ex:!'O~l' (VoL IV, fol. pp. 
5340-2.) '.• .. : ~.-:,, . .,:!·: .. -.:'. ... 

... t ... ·: ··.: /:~.:··~ . f;:;;:· · :~~i:. ·/-·: ~;-·.·., .. 

MONTHLY REPORT MADE ;BY;. THE .SECRETARY. 

· .. The, monthly t:ep<!rts:.r~ceived: from .members are com
bined into one.· report· by ihe ~Secretary; ~ho· makes only 
one monthly rep~rt · fo .:mcmbe';I·:s pf the def end~n:1t Asso
ciat19n:-' (VoL r, p'.' 128-132.f; set Gov: E~ .. 5o~ v 01: III, 
fol. pp .. 2861~9; ·~vhi~h is: exp1ah1ed.by Mr. -_G~orge vV. 
Keehn on pages 128-132 of Vol. I. See also Defendants' 
Exhibi~s H, H-l and H-2, Vol. 1v,'f'dCpp.·5343, 5353, and 
5362, _ 1·espectiveiy~- arid' VoI'I, .PP~' f58-i63; \vlH~re said 
t:xhihits ·~ire' ·;:~ls.o · exi>l~the~f h){j\fr. •George. }V. Keel~h. 

, .... •/ •• : • ·' . , •• ' > 

Inasmuch as the:Secretary's monthly' report is'merely 
a combination of the monthly reports received· by him 
fr~m members, it 'is minecessary to· go·into.further detail . 
. . ·.· ~·~ r;~ :·~. ·,,·: .. : ~:t · ~f~t ··:; ! ;:· r· ... j ·:: ; :~~ r:~l·:·. ·'·.: :'. ·:.~; :s. 

: There are: t10 identifying numbers: tlsed in' ~uch t?port. 

(P~~~~~~~~~:·1~u~~~:~; :~1: ... \,~.'. :;·:·,:::'.·',·~1- :.:·.··: · .;-' ~ .. r. :·; 

. The ;reporti.s .Irnt. received by members _until'. sometime 
after th'e i5th and· before the\'22nd: of the ·succeeding 
month. (Vol. IV. fol. pp, 5352. 5361, 5370.) 
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\, .: 

:·: QUARTERLY REPORl'S. · 

These r eports are merely combinations of some or a11 
the data co1~tained . in tho preceding_ ~onthly reports. 
(Yol. I, pp.130-1, lG0-2.) .. · . ' 

' ' . \ : . . . .. ' 

THE. REPORTS .AR~ .PURELY ST4TISTICAL, AJ\to .ARE UN
ACCOMPANIED :SY ANY . ANALYSIS; ·COMMENT OR REC· 

OMMENDATION WHATSOEVER. 

'\Vhile ~Ir. G·eorge vV. IC~ehn .was on ' lli~ stand tho fol-
lowiug proceedings wero had: ·. 

' . . 
.·.'~The Court: ·:• : ~ ' .• . 111' otlier .words,-your sys
t em ~s not __ as complete; a_s it_ used to be 1 ..... 

A. It doesn't show who has any surplus .stocks; 
it doesn't r(}Vcal tbe identity of any manufacturer as 
to who has snrplus stocks. Mr. Joh~stcm ; · .. , . . ·:· ·. :. 

Q. In other =words, Ur. Keehn,. if a 'membcris to 
. . . a scertain tho. facts with· respect to stocks -on hand, 

prices realized, or other uata, im1ivitl.ually as to allY 
. ! • 1 meJ!lh~r, h? m?s(o?t3;in that l>.Y g<?ing directly lo th~ 
·.. .. member l11mseJf-:-1t 1s uot ·disclosed by the Asso 

-' Ciationt · '. ' · · :- · . · , · .. · . 
·• I t • • ' • .. : ~ ! ~ - . . : : . ' . ' I . : . : : ~. -
, .. A.~ .That is c<frrect: · · · · · · · · · · .. 

:· ~ i. ,· . . ~. ,• .. . : .t, . ~· ~ : .. " . ~ : .·, • · .. ~ i : .. : . : . ,. ' . . 
. Q . . , \Vh~ther: that membc~· is . ,\.illlug . to discl~se 
~hose . fads · to the ; other member ii a' matter which 

·Tests with him· entirely T ·" .. ' · · · · ' ' 

·,:J ,·, :~i .That is a: pet·son.a.{ mattet· between themselves 
! H~~ t C~t_Ji~~ly .. _~: ... _·! :. ! ·~:··~; f ,! ' '•. , .(: ~ ~ . ! ) ! · ~ : ~·: ; • ~; _; ': 

· :: • • · i ~ ~ Q.·.' ~But there. i~ : no. understanding or · agreement 
in the .A.ss~ciation between the members as rne1!1bers 

.'.1 •··0f~ tlie;.:A.ssociation, 1that suchr;data; will . be..rnter· 
changed upon request by any ~~~~r1 ) >«:. , ·". · 

.. A . . No, sir; we do not excha1ig~ any individital 
: ' >il 'data·fo '<:my"fot:m ·or mawne.f between ·different m-e·m
~/: 1 bers; of the A$sdcia.tiori-; :ot· .arnon.!J_,any ·of the 11ie1n--
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.. _. ·bet:s of the A ssociatiQ ·ti.~ . vVha tev01" foforma~ion· auy 
. ' member niay know ai)out' individual stock conditions 
· · of the other riie.mher:!i; the' only way: he can obtain 

· · it is by 
1 
correspondence direct ·with the member. 

All reports are n.ow se'nt out wit.hout any cmnmenis, 
analysis or interpretation of any kin-rl • ., JVe consulted 

, our attorneys ahou,t these diff'erent n~atters sonie 
' : time-after the Siip·rerne Oo1i.rt handed down this de

C'ision in the so-called 1J·Iernphis ·case· and, they ad-
vised us as to how the activities of; the ,Association 
should be conducted and we hav'e si;icbl:y followed 
their advice in every respect. The staternents are 

.. now. sent , Qut simply; a~ . ·stati_s~~cal. data-and. without 
· .. co1nmenp1,analysis .or. inke_rpr~tat~o1i,:for each .mem

: ; · bet": to_ ar~alyze· and in~e.r.prr,t for hirnself (#nd_ draw his 
" .. own cancl?r,siQ.ns.,. A:· copy, ~,f the ·opinion of:-onr at~ 

• ! . • torney i$. at,tached to~ the min11tcs of ·the . meeting, 
. January)2,~J922. -. . . ' : : : ; r . ·: ·~ ;,.. ~ • ' • 

. ,. " (Said ' mim~tes m}uked 'Defendant's .Ex. I: 'and re-
. :'.· ceived 'in evi~ence'.)'·[Vol. IV, p. 818;--Vol. III, pp . 
.. : 1· ... 6--152·.J' . . . '-· . . . . . : . . . ~ . . . : ; !• ' \:.,\i . . '~ · •; .::· · . 

i j "' • • • :· : • ; ; ~ • ' • '' ~ l :\ f ~ i • '' • , ' ~ ·: '.' ' • : • ' ' I 

; . Q .. . ~ow; referrhig: ,t~·j the firs·t , pal'~graph _of that 
conclusion in _Mr. Nc-wman's ,opinion .o! January ~1, 

. J.?22, sinqe thq org{lnization of the pr~s~nt ·Assocrn.

.. hon, .that· Of ~J an1mry l,' 1922,' have you as Secretary 
of the Associa.tiou or has the .Association sent out to 
its members r ecommendations. or forecasts as to tho 
market prices or market'coriditions1 . . . ' 

::: · ~ 1 .:. • •'f ! ,, ! •· ~~ .,., , ~: ;!f •• ~~ : ~· •••• ·• t) 

A. Not as. to· market prices~ lmt sometimes as to 
the results of the month's business; ~is fa sh.own by 

· what. the · .Government,. calls , 'Forecasts.' ;\Ve ex
. :: pl~ined, th~t . ill'. onr'p~~~v.tous; tcstimony;_._w~er~ ~er

ta1n data is collccted.»regarding stocks; pr~ducbon, 
.. new business for h:enty ·days· in the month, and then 

" .'. _"theestimate:fs made as't(r:what·the·business .may be, 
·_ ·· the·re~n.ining terr days (>'f the month; and that is com
·_:-_ -_ pared \vit.h the totals of the -preciedmg month: : :B ut, 
..... ;,there have· bcen"no -individual' figures" given.-: -.'rhat 
:. ,'_:' appears'. ht the· tninutes of· tlie ~'Various meetings; 
: ·< ... . ~ : . . ! <$! :·; ~; )~;~·~·.~ ..... ~ ~·:i l~; \:· ': ~ q :~!qfl J; !~ :, f;;J :·i1 

Q. What are thos_er ~~~t~qM:L , -i j ; >:.~ : ·) ;: , ... ;;:~ 
A. It is an estimate of how the business for one 
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month. may compar~ with.Jhe business of the pre· 
. ·ceding month, based up9_n the data furnished by th~ 

. , .members ·who . may . r eport , it. If. you will pardot 
,. ... me, you .w~~l .find J uly 19th, J.!)23, and that will tell 
. the story. · .. . . . .... . . . . ... . 

" · Q. ; .·That' is what we want exactly . .. . 

. . ·. : .A~ .. ·That is _in ~ ~reviou~ exhibit; yon . have that 
exhibit already Jn. . .. .' . .,. ,'. . " . . ': · . 

· .· · · Q... That is the o.ne already in'· ., · ·i . . 

' • ' , ' ' • , 
1
1 : ~ \ • ' • • \ • , ,' ' ' ', ' • • ' • ' , , \ I ' , ' • , : 

-:· .= A. , Yes. ~. -..· .,_ ... , 

, The Court: , There · have .been: s·evcral of those 
. exhibits·: . As 1 remember tbe testimony, it was thi~ . 

. : For. instance, if a meeting of the Association was.to 
··: . . be ~~ekl'on the 25th day ·or- Novemb~~ and the notice 
· ' was sent out on the 18th day of November, the data 

accumulated from the reports of'membcrs up to the 
: 18th · or 15th, whatever the . date might . be, would .be 

, :; · given, and the statement. would be··made that .them
. dications are that if production holds up during ~o 
.. b~lance of the month the month of November will 

. ;·~ compare '"~th '.the. mo~th of Octol;i~r, or the month of 
·" N ovc~ber· of last year in the following m·anner: 

• ~ • : • • • • • ) •• # • • • • - • i . f ; • ! • 

-A. Not as· to last year ·; just fQr : the. P:r~c('.<11ng 
· · month. , . :. . . . . . 
·'.I . . . . ·• • • . . " . ; 

· The Court:·:. Thaf may" be.'"'·'. :·: ... '' 1
''· ·:·· ,·: '. '" 

. • ~ ' • I 

. ; . Q~ : That i·~. th'e .~atter' th~t y~~ ~~f ~i:. to.' 
.. ;: ,.,.A:-_· y · ·· :! · .'.·: .::.: : ~ , ·· .. i ~"~ ~· ;·. ~ "· /. , 

.... .. .. . ... : .. es, sir ....... .. ; .. · . '. ... , .. . ; ' . · . .. 

·:. ·. q .. Now si~~· thc'organiz·atiOn of ·the present As· 
.r: .: socia;hon has anytbing else 'be.'er(scnf out . to t'hc 
. _members o~ this Association? ·' ~ ·'_:: · ' 

• •. !. : : ! I ; . . : c· l . . . . . ;, . .. :1 ••• : • • .•• ; • 

· .. · :· A. Acoor~ing !:to :;~~·. ~e~ollecti~ii,',_ :v{~ .. make .n~ 
:· '. ' co~ents ~r mterpretations, or foreca$ts ;egardino 

'. _'·; .. the future, m , the i~dust!y,.: except as outlined her~ 
· ... what we term ~lass1:fication, etc .. ~ ... The reports fl~ea r 

for:·tbcmse!ves.1:·I .don!t know .. :w.hether, yQn considea 
the tabulations q:f. st~tistics according tq grades an 
faces, a c}assificatiOIT Of not,';~ / : JZ • ' ' ' . : l • 

. . ' . : . . i; .. ' j , , ,1 : ~ • ::· j ·~ .. ::. ";.-_ : 
- J.. t , ~: J • ~ ; ·~ : ! , ': ; ; ~ ~ ... 



Q. Of course the statistics those are the classi
. ·ficationt:, · · · .... ,. · ..... 

. A... '11hc . statistics·· thernsclves . speak . for them· 
selves. ·· · · · '. · · : · · · · · · 

. . Q .. \Vhat I am rcfc'rring t<tp~~ticu~arly, is, any in· 
•; fo11)retation matter• going along with or at about the 

same time. with.;, the'' statistics, ·either weekly ·l ·or 
monthly statistics go out 1 

'. -A~'·No,·sir.· · ····· ·;.· : ... :: 
; : . . : . . . ~.. ,.,,.. . . . . ·.. . : ·; ; . , : r: . 
. Q. In: which you say:to tbe members 'these show 
so and so'' and 'indicafo so and so for the future,' 
anything of that character? 

...... · 

A.. No, sir. 

Q. Under tl1e p~esent' Associ~tion 1 
. A~ -_ .. Under.th~ pres.ent.As~o~iation'. · _, ',': .. 

, . ·' . :,; .. 

" 
~ ... 

" The allotment plans previously mentioned related 
.. s_olely to shipments ;.md had nothing whatever to do 
.. with production.-. 'Th~ Classi:fi<'Jition of statistics con
. ·.tained'h(~fr; Ne-\vnian's. letter ·,of. (Janririryr;llth, 

. · .. ' 1922,' embrace$ all the.· ~tatisties that ,WO, senf out." 
· · : .. : CYi ~h ~;-'.PI( 16~75, ), ; . : , , : ; ; ·, , . '. ': . , .. ~.: : '.' r '; ·.: : ; . , · .... 
• • . : ·. ~: . , . ~ ~ .. : ..• 1 ., . : . • . . ~ . • . • ~ • : : . ~· . ,. .. . .. : . • • ; 

. For .'P,reyiOus'.testimonf as to monthly, forecasts, see 
Vo1.T,pp.i24,l.63-4.:;i;··,! •;>;· ·- · :. ·. '· i. ·: -> < 

• , · .• i : ~; ~ . r. ·~ ;· .~.:. . .·· .. ~ : ·. ~ ~ r ~ .. ~ ~ ... : . ~ .: : : . . - . : : .. · . 
'l'IrEltE.AR:E' NO' FINES 'on:·PENALTIES FOR~FAILURE TO 
. MAXE it.EPOOl.Ts; A.ND NO AUDITS "oF· TRE :BOOKS! OF U'ttEM~ 

:in-::as·Alt:EMADE. ','· •{:<! > ·~·!"::!·~'. .. ' :·~·.~' ..• 
. :' . ~ , ., . ·.~ .... :~ ... , ·~·.f ~ ~i·::..i; ··:·;··if ···~ ··)~'." ':· ...... ·: 

/l1haLth9re a~:~'.no fine~, or penaJ~ies,. see V(~l. I~ pp. 
121, 16J,-'389i ·i !'i •·: •:;: .... ;~: .•. ;. . . " . 
.. ~··.·: .:·,:·.'! ?-·:: ~~·:··.·: ~ .-'. ::>~.(~ ""='.:r:'! ;·/r ·~.! ·~ :.·.,: i~ .··~·~ ··~·· .• '! 

; That no audits h·ave.be'ei1 made-since the ·organization 
of the ·µ;esent Assocfation, 'see 'VoL ;II,'. ;p~ ·s6j:.'' / •, 'r 

. \.:·.~) ;:~~ -~,i ! i·) ·~~·. 
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:~ :.·~ ~ ; .. ,;s · .· : '~ ·· : . :~ .· ~ · ·. : J : : : 
THE STATISTICS COLLECTED BY THE ASSOCIATION HAVE 

:BEEN GIVEN THE WIDEST PUBLICITY, AND ARE ACCIS. · , · . . . , . 
SIBLE TO WHOEVER MAY ASX FOR THEM. AT THE HEAJt. 
ING, THE DEFENDANT ASSOCIATION. OFFERED TO 'PAY 

)::ro:B. Tni PtraLiciTioN- :o:F ALL.mon:rs .. BY-ANY TRADE ·- . . . . ·'· .. 
·': NEWSPAPER. THE: COURT .MIGHT; DESIGNATE; : · 

That the statistics above mentioned are regularly scnl 
to the Department of Co~mcrco and to: th~ Fcdel'al Re· 
s«~~·f~ ~ank: a·t"Ch1cago,'s'ce 'VoL I~ pp.)65:,GT; 167-69. -

• ' ' ' • • • ' .. • ' • I,' ·• ' ' ' 

TRADE PAPERS. 
f . . • . · 

Mr. George W. Keehn also testified: . , ·. · . 
I ; I\ ~ • ; ) , ; ' ' ' ' • • f , ' , ' :' 

'' Q. Now in addition to the Bureau of the Census 
and the Federal Reserve· Bank to ·what other source 

! · .has:your data been ·going und since what t~e1 
,.,, ' ·; ·A:· :,_:After' :w{ret~rn~dlton:l: wa~hingto~1 we took 
·;: ~·:'!thi~ .~attcrupat_ tµe jn'ee~l'.lg · o~ th~'~ssociatfon, and 
; ~ t , ~h~y ~n~ti;u?t~~ me to f 9llowi th~ · adv1qe of onr attor· 

11eys. and give to the lumber ~~ade p~.per~ such ~a~ 
as might be useful to the public· and m1ght be desir. 
by the public, and we took as the fonndatio.~ of the 

· · data 'whidi we gave to · the' lumber trade ~apers, the 
statistical data which tho Department or Commerce, 
Bureau of the Census elected to use, feeling that 

;·,·~ ·inasmuch~ as. tb,e;: Depa;tment of. Commerce,. B11l'eau 
:::"; 9f. t~e ~ C.ensu~r is fup.ctioning for, the: benefit of tbo 

pubhc, t~at whatever it thought .was adequate f~r 
t!1c p~1bhc to Jiave, should be satisfactory; so - '~e 

• · 1 simply followed· that outline = except· that we ha"0 

.gone further and we give them, the lumber trate 
. . -pap.erst r eports of average prices realized each wee ' 

~" ·' ' begmnmg . t1n .May 18th 1922 . . -·we wrote a letter to 
the val'.io.ns. lumbei: trade papers and here is a s3m· 
Ple of .. th l ~ tt· . ·· ' · ·· ' · · · ·· · e e er. 

'American Lumberman, Manhattan Building, Chi· 
cago, Illinois. 
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The. Maple Flooring Manufacturers .. Association 
gathers the following statistics relating to basic con-
ditions in the industry: . . , 

1. . Total stQcks on hand at the end of each month. 

2. Total unfilled orcier8 at the e1id of eac1i 'month. 

3. Total shipm~nts· du~irig ~~ch, ~onth. · · ·~ 
, ~ . . ~ \ . . : . . . . '· 

4 .. Total produ~ti~~ durl~g ea~h. month. ·. 
; . ' . ·. : . . : . ·. . ~ . . . : . . . ; . .. ·, . . . '. ; : : . . . 

: 5 .. Total. nyw orders, booked. dt~ring each ;1UOnth. 

6. Average prices realized F. O.'. B. cars at Mich
igan and vViseonsin_flooring mills during each month 

.. ·-for 13:1.6 x 2t" Face,qlear, No: 1, and ll'actory; Maple 
, Floormg. · :. · · ·~: ' .. · < ' ' .. , .: · · 

.... Thes:e',~tatistics. ~~~r·P~~t'riyedJn tl1~ t6rai 'of a 
. .- ~arometer1 . and_ ar_e: fil~d with Depart:nent of Qon;
: ~m~roe; .Bureau of th~ Qensus, Washmgton, .D. C., 

and believing. that. you' niay . wish to ,publish 'them 
for the information of' the p11blfo, '\ve shall be glad 

• to' send them· to you 'regularly about the middle of 
:: the moi1th~ , '.\Ve are enclosing 'tho barometer for the 

·· .. month Of !April/1922. · Yours .very· truly;:' Maple 
. . . . FlOoring : l\Iani1f acturers . :Association,.· George· '\V. 

Keehn; Secretary.!-:>;·:.:'':'.;:,,·:) r. :: :.:'-· 

. Q~ ' 11.10" wl1at Other trade papers did you send that 
.. ~oin?l~?:ical~on_t :· _"·~,,';~ ~··. >; : .'.:. ::.'. ·~ '.:. > , , '. ~ 
: •.::A~, }Iere i~ a mailing list.\>ft11fa statisti~al qata. 

' ... r:; Q.: '.Ye~,i-;ead .iC .. ,,, -·! ~ ; ::,: •• • . ,r; : , : · · ! ~ 
. . . . : . • .... , . , ) : : , : ~ r . . .. ~ , .,, .. . . , t .. , ! ~ . . . .. . . .. ·.. .. .· ·', ~ , : • . . ..... ~ 

'''> .. ~Deparhrient ·0r .Commeice,'Bureau of the Census, 
r: ·; W~s~ington,: D; ·.c.:. FederaJReserve Bank of, Chi
··. :; cago~ ; Statistical Departinent)':.Chicago. , American 
·· =~ ~urnb~rm~ii, ·Manhattan Bu~ldi11g, _Chicago.• .'. 
« ~ ' They 'i·ec~ritlj·: r~q~t~;t~d :d~·ti-regarding: the Maple 
. Flooring Indnsfry1and we sent it fo them.' They said 

they would lik(~ to 1iave~U10 information a·little in 
~dvance of when they might need it for publishing 
in the lumber trade pa.pers, as a survey of current 
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· business. · We' mail it out, however, all at the same 
· • " · .. ti mo to everybody.· ; · : · · · · · · · · 

'Lumber,' St. J.;oui s, Missouri ; .. : · · 
·· ... •: Chicago Journal of. Commerce;· Chicago; · 

:· ··Hardwood Record, Chicago; ·· . . : '. · .. . 

Lum~e:r }V 01:ld E,eview, Chi~ago; : 
Lu;mber . and Veneer Consumer' Chicago; 

• ' • • : • ' : · : ' • ) • • : t' : ' ~ j ' • • : • • ; • : 

Southefo ·Lumberman, · Nashville; Tenn.; 
• · . :· · ' · 1• NatiOnal ; . Lum.be~ ·· :Manufacfo.rers Association, 

' i Washington; '! : : · "· ·. : · · 1 ·•· 

· :··.,:·,: s. w: Stra~ss :arid Company,_ Chi~ago. ' : 
t . ' * ,,I • • • • : ·: ., I ~ f I • ~ • • • • • • : • : ! • • : • • 1 ! 

We also send them weekly reports in·this form: 
.. . Ma pl~ Flooring Manufacturers Association . .. M11~le 
· · . · J!looririg :whole&are· priees.: ·• Sales by ~ficlligan-'\y1s· 

' ,'.., 
1 ¢?n~iI( .Flooring Mills .. j,13/16 'x 2!'~ mapl? fioor1~g, 

. , . : ave1'_age .values . F. O. B. cars flooring mills ~nrmg 

.... . the·week ended so a1id'so'" ' . .' : .. ; : . ... , , . ' 
J•; ,[•·'.. • o,: •1;:~• • ,,, . •: : ; •I" l t • , ; :.~,:;, I••. ' • ~ ~ ~ • ~ I 

·i:· ·,. ': ."\Ve give.dear, Numbe1: .land Factory, a.nd t~ntis 
. ;·: published in the lu;mber trade .paper s; the Chica~ 
" :; Journal . of-.Commerce· and~: others.: We also s~n 

.'.' i ib em. from · time . to , time . quarterly reports showwg 
sta.tistical conditions, and sem~":ammal r eports. 

l;::. ;: : .. we send-only: a Slunmary of. the weekly reports lo 
the publications above mentioned. : We have ncvdr 

. t: ~ ,l'.~fu.~ed ity ,~_ur;!lis~. any, da t~ 7equested by tho !r11 ~ 
papers or any one else. The· trade papers pu.bhsh 
the s~atisti.cs we sent them. The. t.rade papers a.bu?~~ 

_ .. mentioned are generally recognized trade pub 
/:.' ;·tic.rns, having~: ven(wid.e <?r~ulatlon, 'and I presm:d 
. · they, are taken.by every one m the lumber trade 11 

· by· buyers:· :or lmnbe,r · prodµcts. :' 'Ab<?ut 90 or· 95 l~~ 
cent of all the flooring produced by members of 

;<' >: Association is sold through ~ettill and wholesale lu:n: 
· 1'.'" b.~~ : dealers'. :who·· take..tbe trade journals_ above. ro 
''' : · t~~~od.?~~.? ~ (Vol. I,·l)p.;169·171.) .· .. ;·~ ~ · ' ..• , ;" '· 
~.1: :;1 r .: 1 ~r·r:,· · ,r '! :.:'i ·t:. &~ .•. .• , ::r ·~ ·i uI :·;, ~: ~ f! < .. ,.. ·;,, :.'r ::. ,>·~ 
; •~f t .,' ; · ~ , . . . , r· . ... . , . · r ·' 

~· I : . ? '~ .,,'{ •:i ~·; , ;~ ·; ;• :. ' ~ • •' 
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. .. . -OFFER TO .PAY ]i~OR. . PUBLICATION. '': 
• f ' I : ~ ' 1 \ ' ' I, ' i, I ' : 

Mr. George \V. Keehn also testified as follows: .. . : 

'' Q. ·I ' Will . ask . you . n~io 'whether · . th~re " i$' the 
slightest objection"on yoiv1" part or . the ine1~be1·s of 
this Associa-tion. to · the ividest' distribution of ~l of 

.. tfie data sent to members~ to an,y source that , is will
ing .to receive it1 .. "." . · . · ;, .. · .·· . . . . . 

A~· N~ objections"whqtever . . · . : '. 

Q. Are y~·u a~id have you bee1i pe;f ectly· willing 
that the tr,ade papers should pitblish every statistica~ 
report, weekly, mQ1ithly, quarterly, ·se1ni:an'fl:-itally, or 

· ·annually ·or ·whatever it may be that :yoi1.r <issocia-
tio1i piits out?. : · · · · · ·· ... · · " ... ·" 

·: .. " A:· TVe ~re .willing . t·~· ·ha~e them do so.' : ·.:·:.'.'· 

... ~. Q:i . You have !urnlshed them with everythl:r.ig that 
· they would publish, they were willing to publish as 

newst · .. · ·. · 11 '· 

'::: .. A~ ')J·Ve f~.1·nish
1 

.the1n·: the 'same ·?~atefial"that the 
Departrnent of Co?1i?n.erce; :BiJ,,reau ·of ' the" 'Census 

·: ele~ted:to publish in. the ·$urvey of.current. biisiness 
" and we have .told them, about . this other· statistical 

· .: data but none. of. them have ever. asked for ·it. We 
· · f :_equetitly. send ·them qua1·te1·ly. r:epot·ts an& things 
... li.ke that-;-every week now and. have. been fo:r.some 

time, th.e. average_pric~s. reali~ed. ,.,.; , :., :·.:. '~ .. ,: 

" , Q. : From. the &al~s·: frQm Ahe we~kly .s,ales re-
ports! \. ~ .. :,.,·. :~·i' ,; .. :: · ~: .. 1: ~. 1 1·!.: ·: :> ·:: .. .' .. :~d-· ·;.i:· .:~~ ·~r!'> ~: 

; ::: · :1\.~, ,. :From the weekly .sale.s. report ,:.r: . ! .. 
{ t ,• • • . •• • . • '• ' • : • • I) .. , .... q: .' llavc:jou;ri.rid' hiive· you .had' any objection to 

,,; . th~ · full' publicatio1i ·ol'everything-' whiclr 'yo,rir 'office 
. sends ot1t to the members:irl'these.iveeklyor monthly 

'. . P~bli_cations '<n':in'ariy :oth~fgo\rr<ie th~t will P!OVide 
.distr1bµtfon of that.'dafa t .' '.' "·'' · ' ' ) ·. · ·.; ),, · ·~." 
''\I : : . • • . •. • • • . > •., i, : ! I '1 • • '\' "· • ~ ·.'~. : ', • •: ',' • : ... '; ', • \ • ',' 1_ '., ', 

A. "\Ve have no objections(> far. as.I know, either 
on my part or on the part of any of the members 
of the Association, we have J1ad this up several times 
at Association meetings. They 11ave always told me 
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to give tlie Lumber Trade Papers whatever informa
tion t11ey wanted, to give the Department of Com
me1·ce, Btireau: of : the Census whatever information 

. :. ~ t,I~ey w.anted. ").Ve hi:+ ye cqrta inly fil~d volumes or this 
stuff with the. Federal Trade Commission and the 

. · · Department of Justice at <lifforent times . . ·: ·: .. . . . . . . : . . .. . . . 

· . · Q. · I mn. talkfo,q n.ow particulat·ly of the distribti
tion, of these statistics through. pubiications·which 
will nuuh the public generally or at least that por· 
tio~i of the public which s-ubscribes to anJ reads tlw 

>\ trade papers. ' · . ' . ~ · ' · 

.. , :_ ·:"A.: "i es; i~e'.would b~ willing .to d·o.tliat." 'As far as 
·· ' that is . conc<~rned,· if it ;<;hould- be thought. tlzatmore 

·) of our statist·ical data should 'be published we would 
be willi·ng· to have it published iii a.1iy ·trade pa:Per 
which the Court rnight seleCt; " like the .Aniencan 

, . ~ . Lu:1nbennart, and we would pay for it as a?~ adver
,, ·~: r tise11·~e1~t 'if 'the . pitbliCation is. not _' ,w~tling to accept 

.. ·it as· tiews itMns. · · · .. ·· · ,. " · ~ : ... :_. . , 

,"., ,_." Q . . I 11.';lthe;r words,. the publications ~re ~~tinter· 
. 1 ,'.~ ,,' e.sted in ·a_ great deai 'of this data 1 · :._ . .. . · . -.:· . ., 
I f • • • • • : ·) • I ·. . . . . ~ . ; ': . . ·. ~ . •,, . . ·. . . . . 

· : · A.'·.: It -ls tqo volu~ino1is, it is· too iueo11sequential. 
~."'.' ' ·· F~r .inshmce, see. how mucl~ space it \~ould take !0 

' • phbhsh our. weekly sales · reports · and all ·of thM 
· ·;:,·-.·,·statistical ··reports, · it ' would ·take'.-. abou~ · as· many 
~ .. . pages of the · American Lumberman; as <?Ur · r~ports 

consist of, ten or (welve pages sometimes'. ,·, .. 

· " 'i ; : :· Q. .But they; do •publish' and h'ave been tor some 
time publishing or averaging those 1 ~ ;.- i' ·: 

. A. They~ publish· the Baromctkr -and they· P.ublis~ 
" "the stock conditions from time to time .. Son w11l fin 
., .:,;: .• that,.in 1:Jie '.American. Luinbeiirian '.ancl ot~~r pap: 
... u ;. ~i;id t~cy . ~l.lsa, · pul)l~sh , ~he · pri.~e's :w:hicb ;we s?nd th rid 
.,•,; ·· ,no,t . ~nly .u1 ih~ '. l~1mper J~ad~ . paper~, , 1-fJ~ .. a_l~~ 8~8 t> 

them ~o the Chica,qo ·J oifrnal of ;Oo'rri,nicr,~~ ?J(hic~i i. II 
, . financial, pape'!" published in ·ohicago:., (Vol. ' 

... · :~pp.··787-8. ) r-. "f!;! .. : ... :·! -'Jf·•4 :: · · ! •: f n :: :·~ ~! ~;f .J 

: ':.:. L'.'.":,'.~ .·,;::i :'!:'.. :;;::; 1;: '.:\ ';'. ';, '. : <:, ,:,;·;·; :,:,:.'.:·:'.>: ; .:·I':,: 
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ASSOCLA.TION MEMBERS DEAL ALMOST .EXCLUSIVELY WITH 
WROLESALE AND RETAIL LUMl3ER ·DE.ALERS; :wRo :ARE 
EXPERT AND. WELL-IN~ORMED BUYERS . A.ND ' IN . co~
Sl'ANT CONTACT WITH BO'I'lI MEMBE11S AND NONMEM· 
BEn.s~ , ·TREY ALso TAKE THE ·TR.ADE Pu:Eks THAT PUB
LISH ;THE. STAil'IST!CS FURNISHED BY·· THE· .ASSOCIATION 
A.ND MUCH . OTHER INFORMATION CONCERNING · PRICES 
AND 'MARKET CONDITIONS. - . ' - . -

. : " . . . . . . ; •:.·: 

·Besides the testimony of Mr. George "'\V. Keehn on 
page ;316, ·· s~pi'ii, see the : tcistimb~y--. of 1fr.: Hodges·._ on 
pages· 45-46, supra. . Like-\\·ise/ tl~e- correspondence Ori 
pages 148-157, supra, ancl the testimony' bn ·pages' 121-
143, suvra. ·· ,· - , : : , : · / · . : · i · · 

• Dealers iri flooring circularize .. both ·members and non~ 
members, work·one ·against -the' other, •'offer fo buY- 'at 
certain £gnres, and are in contact \vith -'co"ntractors and 
consumers . . They are in a better -relative p6sition" than 
are manufacturers, who cannot circularize') dealers' in 
order to.find out what thby\vill pay'fo·:r ftooriri'.g, and wlio 
have nc»direct contact witli contractors 'iiild ! coD.suriiers. '.; 

.. ... . .. .. . . .,, : .: ... { ! ... · . ·.: ' :.1~ .. \~ ; : ~:: d' ' ,! .·!·. \ 

.. 'l'he foregoing facts. ~n.d th~ .publication of, Association 
statistics by nu~erous trade papers, demonstrate that 
Association members have· 'llO advantage'·over;w}1olesale 

and r~tailJtµnber;~eal(,n~S.:: · .r ·: .. 't•.< .- ! , ,is.i ~ - - -: i '.' 
.' ~: : ".·;~; .. ·:/ ·. · ~ td~ .. ·. q ·; . 1 .'J ·; ~ ~ ·.~ ~" .. ·· \ ~: .~~ . . · : . ;! . : 

'l'llE STATISTICS A.RE : ONLY-ONE OF, 'M.ANY S"OURCES OF 
'- :.; ; INFOB.MATlON'PoSsESSED :BY MEM"BEit.s. · ;; i 

:.•:., • ' , ' _. .-,..··· .\ ! .. ··,• •.J • 'If,' \ ·~'( ; . , ; . . !:; • • ' j , ~ •.. ·; j I '·~ 

· . Me~beJ..:·~ :, ~~·~·:ln .. ~i~ily ;; qo-~t~c( witl~ --buy_ers~-. who arc 
''continually~ ·1 ~;;;~ -~~ : ·~1 telling us'. '"h~t .: other ·m.anufac
ture:~ · are·:g9,ttii\g fd~~thch•'::pr&duct~''; i'· (YoV I;-'1?~~~ 211); 
;th~ ,me~~~(s. ~Wf~-~t.- :!::!-~ifo·a~i?,~)?~lk'. ~?~~d-~,(#¥.:as to 
·COinpetit~oI). of ,other-.w~ods:._1 ,-~-~.rdly~·~ day.goes,l,1y that 
we don't ·get·dnform~tion'--from bur trade as to-what we 
ha~e-~ot F>. ·~o-.to· meet ·competitic>n-:·,~ ' ' (Vo1~ l~'yp~' ~11-2.) 

· ~ .· · · : ·.,· ·,-.\ t .. "·. ~,· r.~·_ , \:· .. :t ~.-:··. ~ \ r>. '.~ \ \. • \, ·· ·~· · ~ 
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, , }Ir. Hodg.cs . testified that he .had representfl,tives in 
.Boston, Now York. and Philadelphia-where· he markets 
most of hls flooring-who kept 111.in inforzncd' as to prices 
a~1d iri~r~c~ ~ondi,tfo~ th~!e· by .means ~f the 'telephone 
and correspondence; ·(Vol. I; p. 291;) See also the cor
respondence between Mi; Hodges and -o~li~rs' set f orth' on 
pages 153-155, su.pra. ' ' - · · · .. · 

.E~~~ · .. ;·; 1r .... t, •·•· ·.: . '.:· ~ .·.J'. 0

: 1 • .i ·'. :·;: ·· .. ··:. ;. , · ... : 

_!,,Mr. ~Clesne;r ~estiii.ed that r eprcsentativ.es. informed him 
of prices, ' of competition . a 'nd- that he allowed th.em a . , . 

leeway of $2.00 per thousand feet in order to meet com-
petition. (Vol. I, p. 335.) 

, . Se~ .:pages 148-:153,. supr~, for. specimens of correspond
~~ce,:be~ween the defendant "\Vest Michigan Flooring Co. 
and oth~rs . . :Mr. ·areeno of that company testified that be 
'."!1~ '1 ~continually._heari~g fro~ who~·esalers, represcnt~
,t~v~_s an<l .. other ·persons with respect. to .market.conili· 
ti~ns.,'.'_; .<Y~~ .... :r.~ p .. .'~~3,.) ;· Mr ... Gr eeJ1e a~so testified that 
he .sub.scribed for .the-13al>son statistical. serv~cre in an en· 
<lea~o~ to a~ticipate g~~eral bu~in~~~ ~~;1ditions, bnt "l 
don 't know as I get very far-with it."=· '(Vol. I, PP· .~5-6-) 

:o t) ·~: ; 1' I • '; t• • ; • " '\ r • • " ! • f •• ' : ~ f • 

·; .,.Mr .. Jarnos :E. Dewey testified as follows : ",;:".: 

'~I testified before that ·we had .i special re~resen· 
tahves all over the United S tates. ·we keep lll. ~e~ 

,_; clof3e touch with .them concerning mar.ket con.ditiO 
in their respect~ve territories. ·. We .: send out a 

... . w~ekly statem~nt giving our st~ck conditi?ns, ord~ 
· · ·on hand, surplus items and usually ·accompany e 

");':same with· a~ letter. !. Qu~ :representative~ answer ~i~ 
: ~ r i. • l~t~~lj ~cl,: v-sually, gi,v~ , some ,idea of ~w 4at, tpe eo.n . 
... i ._ . . ti,o,1:1~ .. are .. mJheir markets~. -We .. hear.. fr~rn 9ur rep 
'.·. :·:· r<!sentatiies'"regwarly .~about )olice'·.'a ·w~ Z.ri._ a 
:i , "; !freat '11iaw!F instane~s · they --aa.v'isif :.Us what .. ftoorin§ 
· ~ .; " b · ff . a · f · '"' th-eY "' .. ,- .,.., · ezng o u.e at ,by ·other-.ctmcerns, ·so ar :"" re 
(.•; .r a:e ahl~ ~o. ascert~~t, ,an:4: of, po'l.{r,s,e, if.9u;. p11ce.> :,ul 

high t1iey usiwUy noti/y us. The price lists we s 
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,. ()Uf· .nre ironclnd. In Romo instances we make con
, cessions on certain items .in this weekly .statement. 
In others our representatives notify us that our price 
on a certain item would be high and we would ad
vise them to meet competition. The concessions that 
we give from our price lists would be on surplus 
items that we desire to move so as to keep our stock 

. well balanced.·· Changes in our price lists or the send
.· ing out of new . price lists depend upon market cou

. ditions. PriC9_ lfsts are. sent out practically once a 
· month; but abio fixed ti:ines. · Market changes deter

mine when ibey are sent out." (Vol. I, pp. 394-5.) 
• , • ) ';·: 1 f : l • • ... • "" T o • f ; : J ' , • •: , , 

See pages 135-143, supra, for copies of letters tliat 
passed between ~Ir. Dewey and.' Mr. Phisterer of Phila
delphia. . · .... 

Mr. D<r~vey also" t~~tifi~d that he · took "tbe Babson 
Service, Brookmcicr'k [Broolnnire 's] rind ·whaloy & 
l~uion\i" ' a:;; \nill Hs· fi<'n'tmil ti'n(lo ' papen.i. (V <11. I, p. 
3!)7.) -~; . . '.. ' .. : .. ' . : ' . . ' ..... ; ... : '. . 
. ; . : . . . . . .. = ;· .· 

• ! i.;: . 

· ~ir: .Mcturg, kept": ii1 touch witil _corirp~t.itivc con<li
lio.~ t)u·p\igh . hi ~.t~:n-~~~ling saies~e·i:i: _(Vol .. ~' p: 229.) 
1 

•I' ' ~ f .• ' f ~ • • . :·. . • ' I • • • • . • • 

. i\~r:. &l~epcek J .. c~irn~.d : . . . 

.. ·~· ..... '.
1 A . . '\\rei;}ia.vc fou.i' rcr)rcs~nt"atiYeS in the State 

· ','. · :.?f · ·wisconsit1; "rind ·we :have a · man at Minneapolis, 
. a1~d' a _man at' Chicago,· and we get informa.tiOn from 

'. them all the time.!_ We also keep very close track of 
l : .. hu~ldiug _reports, ns to the mriount of building that is 
· go mg on. .. ' · ' · · · : · ' .·. - · · · · .. · ' · 

' ' . '. . ~ ... , . ' ·•· \ .. ' ~ . . ' 
Q. Is tlrnt through the Dodge.Servicet 

·- . . . ,'A. · Y cs·, .sit'; , Dodge . Service .. and -the Improved 
·· '" Bulletin of.1\foweapolis,·wo.use that a great deal. 

-. :: .. · <t'.:A_ri_d ·-'r!~1ml)c·~ ' nl1<1 T~~ao · paper~'t.'.: · ": 
..... • ,\···' \! -~\· • ' .. ,,·····~·. r 

· ·," · . A':. Yes, si'r;-.'and newspaper inf9rmation'/~ ... (Vol. 
": I:, 'p 260) .,., "· , ·,,. 1 ... , - " • ·, ... ... , .. 

':.i't ._ . . : • "·~·;·v; .i ... i.': .. ~ · ~ -. :.: .: ; ... :" .. ' \ : .... '., > :;~ .'"·· 
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· . He also testified that he had the information as t-0 

whn't the .Prices of. competitors· were· before he received 
tl~~)Veekly Sales Reporfa from Mr. George ·w: Keehn. 
For proof of . this .. as~ertion, sec pages 15~157,· supra, 
wl1Cre copies of· the letters are set forth. 

• .. , . , I . ' 

_;. Mr:Ralstq_n:testificd that llorner'had ·personal repre· 
. s'en:tati~~s ' irt"all the largo center~; . that he was in daily 

'.'.contact' with.' th~m, ; and' 'that· by that. n:ic~ans and 'by. visit. 
. . . ) .·· . 

ing ·au such cei:i.te1·s at least oncei p:r twice a year he was 
kept informed as to market conditions, especially as to 
pri~es. (Vol. 1

1 
pp. 319, 324, 326.) · _,: ' " .. : ·" ' 

• • : .. ' . . : • • ~ J ; ·!. • • 

USE MADE OF STATISTICS DY MEMBERS AND IMPORTANCE 
ATTACHED TO TREM. 

, ' ' 7· • '. ' . : • . . ! ~ . . ~ . t i • .- • • • • f 'tl ... i ; ! 

Mr . . J a.;mes E . Dewey testified as follows: .; 1 

·· . : -"I analyze the statistics . that 'are furnished .ns 
f!om time to time by the Secretary of the A~soc1a· 
bon so as to get as intelligent an idea as poss1~1c .0f 
tho conditions of tho industry. These ~tatistics 
tluow a gr~at aeal M light '011 ·that subject. ~use 
the statistics in the"same way as I use other in!0r· 
mation regarding general conditions . . I prefer. l~ght 
rather than darkness so far as business conditions 

. , : .and :th~ conditio11s ottho industry flr!3 conc~:rn.ed. We 

. :..:::., als~ take th~ Babson .Service, Brookm~ier'~· £:Srook· 
: :;:;) :miro's] .ap~ \Vhuley ~ .Eafon'sr: as .;yell a_s se\'~ral ~£ 
\ : ; U~e trade . Journals. , ,We. ·find ·.:that. all , of , them are 
•1 : • ~lelpful. , ~Ve do not. regar,d the st<i,tfstjcs sent out by 

the Associat·ion,· as con.elusive: We consief.er the11i, of 
cour?e, but our own conditions are after all the coll· 
t1·0Uing factor. ·~ ;. ,1 ; . · , . , .•.. . ;r;,i: : .:,. 

! ... 1 • .. , : The niost·importa1JU thing tom~ 'in the.weekly saJ,es 
·:: :epo1'ts issued by the S eciretary, is the quantity t~at 

ts moved, that, is,. t.he. quantity. of. the di ff er~1it s1·~s 
. . an_4 g1·:zaes/ and ·rhe total :quantity: That is the ~1n· 
" ·' I .~ portaini• t.king. : I :never:·considered .that the prices 

shown in, the weekly sales report were: importatnt be
ca:use they am froni a week to four weeks old; that 
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is, they a.re ba.sed"on qu.otation,s f1·om a we.ek to four 
weeks old, and I get inf onnation, w·ith . respect to 
prices from ttny own connections before I get it f rorn, 
the ibeekly ·sales reports.· lV e get inf or11iation with 
respect to prices froni diff erf}nt pa:rts. of the, cowitry 
from our representatives by letter or telegram . 

. ·.:; :. 1'h~ ~eekly s~les reports ar~ ba~~d on ' q~~otations 

.. .from, a week .to fo·ur weeks old. For instance, if a 
quota.tiof!-. were made yesterday· to a prospective 

. . buye1-. on the PaciAc Coast, it may be twq .1hee~s be
, ·fore a;n or(ler is received, .if at ol;l. :then the ~eport 
· of that would not go in until the following Monday . 
. 1·1~~ me11ibe1·s . of. the . A~soci(Jtiofb would ttwt get it 

.. ~ntil the .last of that week, so that the .sale contained 
. m the report. would be based upon a quotation made 

. , practically fo·ur weeks before. . . . . ' 

The reports would be of much greater value if 
~ they covered al?. manufacturers in the UtJiited States. 

. I hl.l:ve .no ,de.finite knowledge, but .I should ·say that 
. ; tl1e members· of . the present defendant Association 

manufacture beween 50 and 60%. of .the total produc
tion of maple, beech and birch flooring in the United 
States. . . ... ·. , ~ . · ·. ·, " \ ·\ \. · i ~.. : .:' ·: ~ .!. ~. ! :j. .. ; .~j 

. · .. Q. 1 • In the p·ractical · conduct · of your business, 
. ' '.'would the· mere fact that in one of these weekly sales 
· '· · · · reports there were certain sales made by some man

ufacturer, a member of the Association; at · prices 
· : : : . ~igher, than you. had been getting, ne~essarilr and of 
. : i~.~lf..~esult in. you(r~sing your ·pricest; . . : .: 

· . · · ·. 4. .. , From one manuf acturer1 . · , 
:.·, Q'.· .. :Ye.s.< .. ,. '. .. : .. · ..... ·, .. .. _ .. . : .. . · ...... · ,, .. ,\.;" 

•••• • ~· / >. ' • \ ~ ·~ • ,• •• \ • I , ' . ~. : \ ' ~ • ·.·: \ •••• \ • : • ' . ~ ·: ' \ \"' ,~: •• • • ; ' • \ • ~ ~ 

· ·.·. ,A . .- No, tluit. would not affect me. at, alL., . • 
'I • 

: :·' · . ·; · .q .. ; But ·say: there \Vere · several sales T .... · :· · 
' : • ' ' .. · , l • I , : ' ; , .~ : 1 ~ ·~ • :• • • , • I; { t '" i ' ~ : , ~ •I I /' , t • • • • j , i • • 

·". .. 4.. ,, :\Vell, as a ,rule those .Prices fluctuate,, so that 
· '- there are as , many. above me . as bel!'.n~~ me.. · ::: 

.. ;, :: ~ .' :.'Q~ .· I ·beg you'r ;ardon~ ,·: · ' ·Y ;'. · ::" ' :_ .:r, i, ' : 
. ' ' . . I . : . . . I • • ~ . • • • • • • • • : • • • • • J j ·, • ' • 

;: .. · A.:·: I:'say~, as ~ rul~ · the ·prices : .fl~ctuate .. so that 
"' " there .are .as mauy abov~ .me as· ther~ ;are l.>elow me. 
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· Ym1 ni·o .talking .about' rm i<lM~ si t.uution·tliat would 
not exist · · · · 

Q. 1r1~at do~s ·not erl~t . in pr~oticai bn~incsst 
. . 

A. ·It would not exist, no. 

. In dcterm~ing ~hat ·prices we · ~hall charge, 011r 

· · · 'condition woidd govern almost en,tirely. I mean my 
.; :·· stock co'tUJ,ition8, 1ny orders 011, hand~ · We have a 
;_. ·: very · la1,.ge output,~ practically four teen million feet 

a ·year and we have difficulty in keeping that sold. 
··· It is of a great deal more importance to me to have 

· ··· my plant produce . to full capacity at aU titn~ thoii 
·· it is to· raise my prices every. time it is possible t~ 

1 
• ' do so: · lV e 'would lose a great deal •m.ore money l/ 
· our plant: were cortipelled to curta°i{ its output than 

we would by failing to get the top 'of the market at 
. , . all time~~ , , , . ., .. . . , . , 

_, · ·· ... < Q .. ·: II.as' it .b.een y<J1er observation that merely be· 
. ".: cause during :oiie. week : ·some . rnanuf actiirers get 
~ ': .' higher prides, than ·you"do, that ·that '?'Mans perma.
. ·· :· ncmtiy 1ti,ghe1· ' pt'iceB, or .. ivoield c011,ditions fiuctuate1 

• • • ~ • ) • • ' • .! • ' • • • • • • • • ' • ' • • • 

.A. They fi-~~t~ate, of coi:rse. · 

, : · , ' Q. One week. they. might be. higher and one week 
.. ' . lower, a.nd it wouJ<l he sometime before it could~ 
·: .. .!·'· , <l ot.erm~nod)vliotlicr t:llo market wouid he at a liigber, 

·; : . or a lowc;r level,. would it 11otY. ·' .. . ·. , 
·.: " i . '. ·; A: rfAs. l ~ay; : \\·e usually ha\rt~ ".that linf orination 

long b~foie ·it is reflected in those weekly reports. 

1'he weekly sdJ.es"iep'orts rece'ived pro~n the Beere· 
tary do 11-?t give any idcntif ying nwmbers of tl~e mem· 
ben,· ~nak·mg the sales. 'l'he fact that a pale.is t11ade 
on a ·BD;'ot"any other ;·ate woulcl·inot·give fM any 
information, as. to who made the sale or where the 
shipment wen·t to: " We.have D'~ ·ro'eans of knowing.or 

J ::i'. \ Jinding· 'iJilt'. who': made: '. th~ sale ·or · where the . slup· 
ment wenttb: ~ The Secretary 'o'f . the Association does 
not divulge any info.rmll,~~0~1 . ,as. to._.~ho makes th~ 

·,·,.' . sales or wl?e~e t.he slupment went to. \Ve cannot t~ 
where the slupment 'vent to becausc·"the rate st.D;t 

··· ·' in'thc:Y report might apply to points-in any direction. 
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'There are many different points with: the same .xato 
or with the same average rat.c of freight.~' . (Vol. I, 
pp. 39!-9.) . . . 

.Aud ngain: .. 
. . . . . ' 

· "In determi11ing our prices on flooring, tlw first 
cousideration. is our costs ~ind then we are governcll 
entirely by market conditions, supply and demand
competition. · "\Ve fix our prices according to our 
own- discretion without. regard to any rules or data 

· furnished by the .A.ssociation. "'.hen· we .can't sell 
. above cost-or at cost, '"o naturally curtail our oper

.· ations. \Ve .purchase about 50% of our i·ough lum
ber from outside sources an<l naturally if conditions 
are such that prices for flooring are below cost, wo 
no l~nger . purchase. rough lumber . from others hut 

· l'un Just enough to use up rough lumber of our own 
·protluction.·· 1Ve have J1a<l to <lo this at various times. 
Our own situation determines this entirely. ·\Ve have 

·acted alone in this matter .. I know· of no agreement 
with any other person, firm .or corporation wliereby 
our production was ·to l)c curtailed ··or · limited.'~ 
(v()l. I· i·> 3°~ ) · · · · · · ' · · ·.. · .. ".' • •J•). "• .... . .. . " . . . ..... . . " 

. : . 
. . ·,. \. .· .. . : . · . . ~ 

. Mr .. J. L.- C_olhr; sales man~~er. for th'e defendant Cum
mer-Diggins Co~; testified he· and the general manager 
who ~ooked after pr~d1ietion always liad' 'a:_;conference 
before making any general change in. that ~·company's 
prices for flooring. (Vol. I, p. 210.) Also that the fac
tors Hwy coi1si<lered-and 1:11e · c.n~er '.of their 'imi1ortanco 
-we}·e ffrst~ "flie amonnt (>f stock that'.WO have 011 hantl 
nnso!d h1 ~Ul' wri1:eho1iso of 'onch particular item .of floor
ing"; 4edHid~ ability.to pr,oduce.~erhtl.n $fzcs)uitl g~·ades 
during the ne~t ,few ~c111ths; .. tl~i,:d,'.the ~moui1t of orders 
e.oming in,'ai1d the attitude of' buyers to\\•ards:existing 
p~·iees';'' fourth., .. Ihiscell~ncJus· f. inf~rmatio-!1 ' :(~011co1·ni11g 
m~rket condi~iori.~; · incl~tling . tl1~'-' ~tatist~cal i;e1)ort$ dis
tnbnt.ed by the <lef011dant, Association. (Vol. J, PP• 210-
~12.) '.See nlso'Vol; I; ·pp.~ 215-6:•: " ; . , . · ·';' 
... ·~· . . : ~ ~:· •;.,.' .. ,;,~ ..... ·~ .·.~·.i .:~ ·~~· ·.~ 1 •• 

: .,t·:::.~ ,· ~:·;~ ·;; /;·::: ~··;;;.: .' ,··t '.)·,:: 
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.: Mr~· Colby 'also testified as follows: 
: . : . . . . ~ 

· ''I don't waut lo gi,·e any 01rn the impre~sion that 
,,.e don't pay any attention to the statistics distrih· 
uted by the Association. I do want to state that 
the statistics ar<~ not the prinwry co1~sidcrntio11 witlt 
ns. .lf they fit in wi.th u1hat we think'is the market 
and with wliat we think and what 'We know is out in. 

· · diviclital ·stock condition· and our own situation u,'ilh 
, regar<l to customers, then, we give thetn considera
. tion. The CnmmHr-Diggins Company and the part. 
nership that· preceded it have been in business for 

· a great many· years. • 'firny have . many customers 
who have been with them for a great many years and 

··who look to them for their principal source of sup
. ply. ·As a matter ·of fact, our prodticti.on of different 
grades differs from the production of other manu. 

· · · facturers, I· think we· manufacture more of certain 
· ··· \vidths.- For instance, we manufacture more three 

and a qnarter inch flooring than many other manu· 
· facturors do. JVe are more concerned with our o-icn 

SJt.pply an;d ability, to' produ,ce and with tlie demand 
Of ou.r OW1t customers than with the SUp1Jly of some 
other 1nanuf acturer, because we n.re i1i such position 
we can at any time turn, this li£mber or a large pa.rt 

·. of the lumber into the market and sell it instead of 
. manuf acturin,(J it into flooring.. At times we can 
make more money by selling the rong11 lmnl1cr

1 
than 

·we <'an by manufacturing it into flooring." · ('\ 01. I, 
pp; 221-2.)'. . ' ·: ' . :· ' :, " : 

: ~ :· ·. . : . ; . )-
"· ifr. PerGy S.' I\:IcL~ug tc~tified as follows: 

; ''I.n determining at what price we, sliall sell.ou.r 
· .. floorrng; we. keep . in touch with the market prmci

.. pally through our travellhw salesman .. "\Ve also take 
into consideration the stati~tics that we· get from the 

· ' ·. Flooring Association ·and also' watch the price re· 
· · · > ports; 'l'he matter of price is governed a great deal 
.• •;. · hy our stock on hand .. In the territ01·y that we ~·or~ 

· there is a big. demand for 1-!" floorin.g. The 1hdn· 
gan mariufacturcrs dou 't have Oiat trade. · We are 

· · ns?al_ly oversold. oi1 · the.1uirrow face,: wher~a.s tlie 
Miclngan manufactures. are usually·· long on :t.: .'We 
have to take that into consideration in making our 
prices. \Ve very often have to buy narrow face 
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·ftoorilig from' other manufacturers ·ju order to take 
" care of onr · trado. I do not consider. that · mv dis-

. erction is i t'!. any wise limitc<l in the matt<ff of (foter
minfog what prices I shall drnrge for our products. 
I am not now a party to n1:iy_ understanding or agree
ment with respect to maintaining · <iriy prices for 
mi1ple; beech or birch flooring and I -have. never been 

·a · party. to any such . understanding: or ngreement 
since tlH~ organization. of. tlrn; pres(!n t. defendant As-
sociation." .' (VoLI, p. 227.) ... :'· , .:· · · . 

. :i - ""' ' -;. . \ ·\ •. =..:·" 

Mr . . HcLurg also testified ·that in fixing prices Im r e
lied more' on iho reports . rcceiVed from his · travelliug 
salesmen than ·1w· ~lid hpo1i. the :.statistics, for the :ieasou 
thnV'-\,·e· have so ir11ich outside competiti<)1-i:11 ·.(Vol. I , 
pp. 230-1.) .Also: · ., 

I • , ' . 

_-.'. ;'-~ir~,the sal·~ .. Of floo'ring, \ve' co~e iri coru:pet.ition 
·witli the manufacturers in the Northern· Penins1.lla 
of Michignn and \Visconsin, both members .. of the As

. sociation=and nonmembers. ·· The nonmembers· in tlrnt 
territory are R. Connor Company, Marshfield, ivVis-

• consin, . Hobbins Flooring. Company,. Hhinelander, 
'_.\Visconsin, and Sawyer-Good!-Ili:m. Company, .Marin

.. ett.o,· 'Wisconsin . . rrhe R. Coii'nbr Company js .. about 
86 miles from Phillips; \Visconsin;. and is one· of 011r 

.. :strongest . competitors becaus'e it is in_ the same line 
. .' of ti'ade that ·we nre.' It mannfactnres ·'lumber in 

: : .. ~atg~ .qtrn?tit~es an~ sells mnple flooring to the small 
; '. _:rotruler, Just as :we. do. The H .. Connor Company 
. ..als_o o~:i copside~·ab~e ·stumpage." (Vol. I, p. _227.) 

. . . . . . 
i • • "\ , • • .": • • •• •• ' \ • ' ••• •,'; •• 

:·, Mr~ · Greene testified that in, frdng his· prices he con-
sidered the statistics and the inf~rma.tion obtained as to 
market ~oi1d1tions :from his corresponaents. ·.' Also: 
' ' ' ' , ; ' ' ' , ' , , ' ( : ~ , ' ' " • , ~ , , \ I ', ; : ~ : • \ ' • , , ,• ' ' ' : ' : ~. , ; 

.. ·· _; ;" A . . TheY,: are.yahrnble ·to me,'. ns:I jus t. stated, 
; ·: ;· the. ·'';eckJy sales' ;report, the weekly. s'al~s· rop~rt of 
. ; : .completed transactions; I use .them us _one factor hl 
·: '· ; arriving a.t the prices that. l should ask for my prod
;· · .. net, or ,try to '.obtain for . it, 'and the stock conditions 

. , I ; -._,rep~r,t~ are vat:ticul~-~·ly ,interesti1,ig an,d v alua'f?le to 
me .J.n. e''(ia,blf1~.q }ne. to: dete:niiine or .. 01.ttline .. (l, policy 
of nianuf acture som.eivhat in advance of actual oper-
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at·ion as to the q·uality of fl ooring. that I shall <ti'1n to 
produce fo tlw largest quantity to : take care of the 
11artic11l,ar trade at the time when f hat trade demands 
that varticular kin.cl of fl ooring. 

. Q. , Ill~stratc wh~tt yoi1 mda1i by that. 
' ... . 

A. It is genera Uy understood ·in t.he manufacture 
of maple flooring, t.hat in the process of manufacture 

· all three ·of the grades, Clear; No. 1 and Factory arc 
produced at the same. t.iine . . .It' is also true, howe·i·er, 
tha.t a 1iianufactiu-er can 11i.anipidate his rough lum
bm· by putting through certa:in . qualities «Jf r011gh 

. · ·lir,mber ·in.to his plant to produce the .largest per
. ce,ntage of any, one grade at any gfoen time. 

~ .. ;. ~ Q. What : will . produce th~· l~r~est ~e~ee~t~g~ of 
·Clear and No. 1? .. . 

1 
• • • 

. . A. .:Well the_ quality that .wo:u_Id r~u l~rgely t-0 

. N o.1 eommon .and No. 2 comD?,9.~'- pnrhcularly No. 1 
: eommon; · , , · " .. '. · ' 

.· . . ' , . . . . :• . ' . (• 

· · ': : · ·: Q. · '\Vhat will . pro<luce the· largest percentage of 
· · : < F,actory t .. : ' . . . . . . . · , · ; . · . ' · · . · 

· '.' :: .. . ::·A. · .I would . P. i~t. fo'. niY. ~>lan(a-A: ··~nd . 1)ossi?IY 
.;.'. ·;straight •. m:i.a 3-A. aud B combined.: I <Z1n prodtu:mg 
·, .'. ,,. that a~ the.· vresen.t time. I '.realize 'f1·o»ii mialyzing 
.. ::; t~ose ' s.tafistics.:01t4Jrom o .th~1· sources of info·rn.ia· 

; .
1 

ti_on that. there is a great derna'.id for factory flooring 
, -: , ,. :n ght, ~ow,· and l fully realize most of .the matiufac· 

.ti_iret·s are loaded uv i.vith orders on, it, and I ani.piit· 
..... .. _tin.a thr?ugh my .z»la1it stock)\'. o~ 3-.,.1 a?frl B which I 

knouj 1odl vroducd from exvcricnce (U-1.ywhere fro11~ 
... f orty tfl. sixty ve~·cent .. of tny total tirade w·ill repre· 
: · sent [ acUJry.: Op the · other hiin<l, if I put · throug)1 

.. ; .. certain stock .. wluch I-l1a\;o purchased from the J;ollls 
. Sands I..111mber Company, which is . Michigan south

'. , . e~n maple, .very high grade, running about . seventy 
·;". · " pe_r~ent_ ,N.o .· 1 Co~mon, thirty i)ercent :N'o; 2, I know 

-~ that.· particular . lot of · hlmber when rnaunfa.ct.ured 
: '. ~ . . : .. ii: to flooring, . woilld produce 1iot to" exceed fifteen to 
· ' . :., ,Enghteen facto.ry; ; the '.1)alai1ce 82, : g5·. No. ·1, '9Jear, 
.. :. :. i!1er.~fore I avoid tt~ rmfoh ~s i>'6ssib1e' the acc~ufa
. ,· t.Ion·m my warehouse "of Clear and No. 1 ·durmg the; 
... .. ' ti,~o, t.~lis 4em~.nd for factory is 'on. '].'hat is'_o_ne or 

• • • • • ~ .. • • • • ~ ; • ... ·' c • • .. • •• ~ • 



329 

tlw}riudpal benefi~s. that I receive from those stock 
reports, stock conditions or stoc!cs oti hC11!ul1 1mfilled 
orders and so forth, and I consider that very valu-

. able to me, for the reason that as a rnani1,facturer 
· who p1trchctBes his rou.gh lU/mbcr on the open market 
it fa 1ic.tcssary for nie to vurclw.se -tat her large quan
. tities at tlw prcse1it tfrne; in ·advance of information~ 

· · and sohiet-inies 1 ·am able ·to 1nanipidate ·this stock 
frovi tfoie, to time · to s·uit the 1n4rket co1ulitions 

.·and 1nay be able to turn it· ove,. quickly and get away 
from the con,qestion in the war:ehouse. 

· .. ·. -. ·Th~ Court: . Do you not reg~rd,th~t part. of the 
. report which deals with unfilled orders of consider-
. able importance f , , · ', · · 

· .. ~. ·Unfilled order~; all those· statistics are taken 
'into' considcration·

1 
your Honor; · . . . 

. ·. • Q. ·. Tl~e unfilled · ~rders-·. what· featur~ in the re
. port gives you an idea of what is short and so you 
can manipulate your rough 1nmber and manufacture 
the grade particularly in tho greatest demand, tlrnt is 
tho 1mfilled orders 1 . . . . : . . .. .. · · . · · 

· . A. . I• know from looking . ov(n: · this . report tho 
amount of stock on: hnnd,'. the. Hmount c>f lmsiness 

· b9oked .against them, I kn(~W. wh~l.( unit they had. 
ovenml~ or un<ler~old as. the case.maybe . .. • .. · 

... • · Q.·· :\Vhat do you do ~n case it ·is ·ovet sold or un
. · der .sold? · : ·' , · ·' · · · ; · · · · · : · - , · ·' · 

.. " A. :·I. i;;·j~ · p·1:<~<lucc: 'n~~ io\'~r~s<.~ia n,;;d ~)i'(~<ltwe 
· k•ss thn t is mHfor.:.sokL ' · : i . ;_; 

.. ~ <J: i' '1\~l<l 'ti1at i~i ~o~~r ~:ipinlr~~ds tf{.c ~~>8Lx:iluahlo 
(tf 1110 statisti<'s so. far HS you yourself an~ concerned 1 

• • ; ; ~ ·. • t I • ~ ·, • :, • • ' ,; 1 \ • ' • ' ' • < • • ' I •: ~ • < .:' ; J 

. A. :that is t11e i;nost valuable to 1ne so far as l 
. a·ni concen1-rd; ye.~; sir.'' (Vol! I~ pp. 386-7.).: 
'. , > • • • • : •••• ;. ! ; , . : ~ ~ ~ : ;. : , . : : • , ; .. ~: . ... .. ( : , : ~ ~ . ! . ~ . 

Mr: Ore«.nie"'iiJso> tc8tifi~d thit he di(i not: rnc~~ive the 
W~ekl~S~llc$'11ip~~.ts'#o1nthe'S~crotary until'J~mrsday 
of Uic !follo\ving week, and' ·thai thi3: priee inforrrwtion 
co11tained.thcrdn was stale hv then." (Vol. I; p. 389.) 
. . . . . ., : .' · ... . ~ .. . ·. : ' ' . .: .. ; . ~ . . ~ : . . . ; ..... , . . .. . 

; .· ~ . ; . ~ ; .. : .. ; ; ! . . : 
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Por sirriila ~· tes tii:nony by l\fr. _De \Vitt, see Vol. I, pp. 
23~-9. l\fr .. 'Dc\Vitt .also testified,:' · ' · 

·, . ·. '.' A . .. \Vell one of.tlte. big'advautagc~ is:thc . ~tatjs. 
· :' ·ti.cal reports . tha t we got ; it, enables . us to :find out 

· . what the .market is doing, and as I testified before 
. ·· ·on .that,· tlrnn \Ve can put the proper. gra.de of lumber 
· · into our mills to produce the grade of flooring thal 
. · is demanded· by .the market, and it is not . only an 

·· ·. , advantag~ to the manufacturers, but it is also an ad· 
vantage to the.co1LSumer. I f :we did rwt do that there 

. ; l woif}d be, times when there would be. a gre(},t shortage 
. ' ' of some· particular kind · of fi.oo ,rfrtg;: ·1wturally tlte 

pt;ice of that would be hi_qh and the' consumer wou!d 
su:(f er, but fr oni the fact that we have that inf orma-

.• 1 tfon it gives·tltS a chance ~o .keep. ou·r stoqk: pretty welt 
balanced with the reqitirements ,of the 'niarket; also 
that $ame r eport gives us the ·prices being obtained 

. :·· l)y other member s of the association, riltho1igh that 

.'.' ·" information is ge11er ally about two weeks old when 
· · :, ', · ~e get it.,) t'is va1nn bfo to \1s." '. (Vol. I , p. 252.) 
• ' I ' • ' ' • I I ' : " ' ' ' : ' ' ' ~ ' t ; • : ' ' ' : ' ' ' ' :. ' ' ' ' : ' ' ' 

Mr. Shepeck testified as follows: ·. ··. · ;.. '. · · · . ! 

. · ·; : '":The statistics issfred bv the Association ai:e a big 
·, .... bendifto us.;. Thc' inform!'ation that we gather from 
· ., . ., these statistics ~ts to · st:ock~ on hand,; production; new 

or<le~s booked, also ' t.he weekly sales reports, are of 
·· ;·· oons1dei:able.benefit..to vs.;, Tbcy.,enabl~ us ,to fo~m 

an opiruon as to what the conditions are ~1<1 .assist 
. .. , .. j 11sin intep~.gently handling.our flooring business. 
. , .. Q. · llo~~ . dd y~u· h~~<lie'. :Yohr · :'P.9ori~g : busil!css, 

'· '• '·· ''yhether you ~onsider present prices or future.prices, 
:-. · or both? ' ., .. : ;·· : .' ·, ·:•·:· ·: ·:0 · :., i :· : · . · 1 

'• t • : : o • f •) • ' ; : ~ ~ * • ~ ; • • • •• • { I ' .. : • ; ' I • ' • .. : ·: • 

, A. We are concerned with b.oth. 
1 

: .. , -\.v~:try: :t~:fi~i.~·: o~t ~h-at c~~ditio~~ . ~re·~oin!\ to 
he . . for .thirty or sixty days ahead, becau·se iloonng 

··. ~' prices, m .our experience, .have ,fluctuatc:d .ve_ry.. fast 
, ; . : ... an.d · .t.o, ~. very . largo .amolint,· and ·we·, have, gone 
. . throhgl1 some years when '\ve felt .. we should get .so 

.:.,; ~ much mouey:for ·onr 'stock and we would.l1old it m· 
:· stea.d of . cutting two :dollars, . and inside : of .thirty 

days we would cut ten, and we are trying not to 
have that recur if we can. \.Ve had that happen 
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: thirty days ago, to giyo an <ix.ample, .with ·factory 
. . ftooriug ; we ·were askmg, .I 111111k, $51..00 at \ Velis 
. for factory Hooring au<l were piling it .t~p .. , \\Te wont 

out and took two or tlnce big orders one day from 
one of the members of the Association at $6.00, I 

' think; u.nder that price. \Ve felt t.liat insiae of thirty 
· or sixty days factory flooring wonld be selling for 

$40.00, and we \V<mld rather cut five or six dollars 
.then, than to cut ten or fifteen dollars i.n tllirty days, 
based on the sales report. . \\Te took 011.e large order 
from California at a cut of $·1.50 from tl1at price, but 

, that <lid not make ns feel had because we ·were satis-
' · fie4 with the price obtained. . . . · , ·. ·.· .... 

. . 
· Q: ·neealtse yon thought' the future · condition 
would make the price of flooring lower still 1 · 

: A: ' Yes,· sir. ·- .. 
. . ·. . . ' l • 

: Q. · Those statistics sot forth . in th~ .weekly re
ports. and other r·eports made. hy the Secreta ry do 
enable you then to form an. opinion · based · upon a 
certain amount of facts which are gathered as to 
what future conditions mny be? · · · · · . · 

· A. · Yes, sir. · .... ; . · 1 ; 

Q. And it gives you a 'good idc;a' ~f what present 
conditions ar c 1 · · · ·. · · · · · ·. . · 

. A:·:'· Tl~~. 't:Ol 1~1ne o i th~. s~l~s ls: ~·eall; ~nohi ·inter-
esting to· 1.1:s, I think, than the prices. . '.:. ·." ; 

.~ . Q •. · TVhy is that so? . .. .. .: : 
A. The infonn.atio-n we· get from the ·sales re

ports as to= pri~es ·is a little too olcl to ,do us ?nuch 
. goocl; we 9_et1eraJ.ly have it be/ oreha-ncl." (Vol I, 

p._ 264.} ·: ".. . . . . .· .. . . ; :_ : ' . 
. . ....... 

. : ·• . .• ! t 

• ~fr.' Hodges; of T11ppc1<Lake; N e~v. York,'. testifi~d as 
tollows: · · · · ·· · ! • · ' · : ' 

... ··:C·: ,·,I , tiiink '_ tli:~ . stiitisti~s 'that ':.n;e' fii~uislrn~l ?ur 
. ompany hy 1.hc Secretary of the · Maple. Jf'l<?orrng 
Manufacturers Association are very valuable. 

, A~ .. T11e '~eckly1 ' 1;eports e.r~ = valua.ble . as ~·110wing 
a trend of the market, whether the .pr ices ar·e going 
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. . · ur; oi·; :goiug <l<>'rn, ~rnd· nnother vnlnahfo fen lure is 
• ' ' t11c.'::11\l0u11t of snles,' that enable 11::; 1·0 k11ow ·«pproxi-
1 ·: · mnl:~\ly :how ·mtieh c~f c><i<'h gra(fo for in~t.nne~ has 
'." . hcci1' sold within a '·ccrUtin time; . 
~ ,. •• • , ~ : • • -. • • . • ' . ' ~ ~ ' "°: . • . . • . 

. : . : · · Q. ·Do. yon. regnrd _tl1c pr~ces there m(m~ or less 
· . importaut tl)m~ the statistics ""·ith. rogar<l to Yol.nmct 

· .. .: ... A. ;'_· r'tlifok: the st.atistfo .. ~·in ·respect to volume are 
._. · '. .. fnl)Y'. as:Ya.lirnbl.e· as the pric'e s tatistics, because of. 
" ·. · tentimes.jt docs not ~attci· to me ·what somebody fo 
., : ·Michigan' is getting in prices; if I know my competi-
· .. . tor 'who liv<~s ·'eleven.· miles .from me iS ,getting two 

dollars less than my· :fig'l1r es sho,\·;· that would in
.·:" .flnence me. more ; Oum what I might see in the sales 

reports. ·. ': . '· , . . . ., . .. 

The Court: And in that same connection I take 
it , that tqe competition which you · meet from your 

· ..... J.ocality;.· and !when I say locality I mean that p~rt 
p' I • 'of the country; is more potent than tl1e competition 
" , \vhich -you ·meet ' from ·Wisconsin or 1\lichigan . 
... " . J:\ '.· ' y~~~ si;; be~~use-· , .. ;.:· .: '. ·,. ·:·:L 

The Court: rrhat is because of the freight rates, 
.. isn't it, _and U1e difference? · . · . 

.. . • . , A .. '. "i e;;,· ~1Hl ·b~~~~;:·sc ti1~s~ 'i)'odpl~ arc-th~ir cus-
. , to_mor_s i~ many illstance_s are my customers. They 

· 
1 

• liv~ in the"samc teri'itory and they ship to the same 
points. · "· ''~ ·'·" ,,,. _,, :. ' · ·:· .. 

Q. ·wen how old arc thcso ·'stat istic.s when they 
. . , are recdved by ·yon., ,. .. . -. . . .. . . , .. 

<. A. :·.\yen HS\ii1lly ).l·h~>ut' .t~n.<l<1ys or two weeks. 
, . . . . . . ' . ~ . ·. . : . . . . . ~ . • ... \ ~' ·. ' . . . . . ; . ·. 

Q. A~1d t believe you say ·y(m lrnpt'.in. co.11Hti111t 
toncl1 w1t:h r espect to prices, etc., in Boston, New 

~ . .'): ork. l\nd. J;>hiladtl)phia, by means Qt corre~po~d~nce 
and telephone 1/ · · · 

·::·,, 1 A . . ·w9 hayo represcnt.ativos in all those ·markets 
": '. > that · k~.ep · tHi'; iii.fohriod · (~onstantly"_ bv· :p11one and 
... letters~ '" ' ··' ,_, ._ , .. : •.-.. ,, · · . '." ~. ·-. ::. · 

' • ' \ : ' • • :, ~ ·. i ' '. ~ .... ' • ,: ~ : i I ' '~ I < ~ ~ ' \.' , ' " ·' •' •; ' I'! , : ; ' ' ~ • : , ' : ' , 

. :· .... , ,Q. _You .. say .. tlwy are' nhu~t ·two \Voeks old when 
· . you o-et thenit ··: .. ; · : ·' · . -.. ,._. : .. · 
~ ~ ~; t I ~ . .' ~ : ,o .. . ; ,, Ht .. : " , ·; ... i ~ q ~: ::. ' : • ; . ! I.;;, : . .. ~ j . ; . • . : . . ~ 



A. 'l,en days to t w.o weekg. 'r}lcy .are sent in for 
instanc<~ Satnrdny :md :i\fr . . Koehn. compiled them 
and they are sent out along the middle of. the week 
something or in- there; usually about ten days or 

. two weeks after tho transactions.'' CY oL I, p. 291.) 
·. ', ... 

Also: · .· · 
· "A. · JV ell ·we ar0 m da~ly «~orrespo.ndence' with 
the big jobl>crs down there and 've get inf6rma
ti.on. from them· and very often as ·to what others 
are quoting. If our prices are too high they don't 

· hesitate to tell us so, and tell' us why we can't g(:)t 
the business, and whenevei· I ·go dcm-'Ji there why I 
go to see them aud talk these matters. ov-er with 
them, · and they usually· show their cards . on the 
table and tell me what prices I have .got to meet in 
order to get eertain business. That is tl1e way I go 
at it usually." (Vol.. I, p. 289.) .. '. : ; ... · . ·. . . 

With respect to the ~atter of prices Mr-.·lio'<lges gave 
an ariswer, wJiich ,ca11not · faiJ. to . impress anyon:e on nc
eomit o.f Ute ability ~m<l fra11kncss \~·hich it evidences: 

. . . ' . ' ' . ·, ., '• \, • , ' .. , 

"Q.. Now ·do yon ·. rcga.1·d the information cou
f.ained in these· reports sent out by the·. Secretary of 
the As~ociation · ns of major importance or as con

. h'olling. in ·what yon sl.rnll do wit.h ref:lpect to. yonr 
· 0\\'11 prices or · 1Wo<lnch011 f · ,. · · •. · -· ., .. , · · 

A. No, sir. ' ·' · · 

. Q. "What do· you regard Uwm asf·~< : · ; ·.1: 

A ... ~Yell I think tho · most· potent· factor.·is the 
condition of my stock at the time.. · ~.·.· · .. 

. Q . . · D.o ·you' regrird. t11c· st'nti8licn1 'hifo1;matio}i ns 
?ne factor;•if ! yon. do1i 't regard 'it . as of. controlJing 

· lmpo~ta:ice f . I would assum.o, t4~n- . yo~1 ~ wpuld ·~ ~·Q-
. ·. gard it is 0\10 of many factors. . • . ' 

• : • • • • 1 • ' ".. • • • • • ~ l . : - t t . 

A ... Y ef!, sir; : , < , ,. < .'. u '. : ; . q , 1 . : . , ".:"} 

· Q .. , Tn loo1thig ; over' tliosc · safos .. =reports :what 
·.would yo:u .take-into: considerµtion, .what. else,wo-utd 
you .take_ .. irt,to. con.sidera,tion .. in .. detern~i,n~tig .1.Jd1a:t 
your buni priCes ':tiiO'ttid "b'e1 ; · · "· . · ·' · · ·:" · 

. c ... ~ · · · · .... , I • ' ) , . ~ . . . . • t . . J 
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A. TV ell, iJi the first place I think I' would take 
; . : . 'in,to consideration the cconouiic s£tuation, that is, 
· .. · · the ·geneml tren(l ·of the ina,rket,. whether it was up 
-, . - " or dow·t1., an<l then, I ivould take into · considera~io11. 
i · ~ ' ;· rmi; oii~i particular· stock «:ond'itioni , If I had a ,m-

pl'us of some one item, and wanted it moved, ivliy I 
would be apt to make a lo·wer price, particularly ii I 

. ! • ·., saw that some one .else was making a lower iwie-e au 
-::; ... that sa:me -.item.. On-the other }ioAid, if the gcnerai 

·: ; ; fren.d of t_he ?na.rket was up'lvards and I _had no ac
-·, . cumlttlat·ion of . tlta.t stock G;nd I saw soniebody u:as 
: :~ · ·· g~ttini mo.-/e 11i01i.ey than I ·ii'as, it m.ay' 't'e~i~l to i11.-

·1 · ~ fhie?if_e>me tiJ f'(l:is·e 1ny ~1·i(Je~ . :-· . - . : . -

' ' • I would also con.s-ider 1iiy own bi,d.r;et a.t that lime, 
, >. our vlan of : operation of the flooring ·department, 
"~ .:,· whethe·r we we?.~e rumti·ng ?z.ights and · da¥s ·or days 
· -·.:. ' onl:11 ·or' expected to shut doimi for : t·epa:i·rs or any· 

thin.g like that. :· . I woulc.l also consider the labor con· 
d·itions at our pla1i t and our 1Jlcui of operations for 

- · . .. . our: logging de1jartrnent; · political· conditi?ns, . _etc . 
. , . The/;~ier.~ fact that someone eise was cha_rgmg high· 

er pru:es or lpwe1· prices. thart I . ha-<.l b~en 1.11,ould 1~ot 
·aut'onia.tieally ca·use -11ie· to. lower or increase my 
prices. .I: would conside1·; tny _own. stock -ami the 

. · other conditions ·above me1~t-ioned. • . The- fact; t!iat 
··. · someone . else· was ·char,qing h·igher .o·r ..lmver _pn~es 

... : .. . than -I was would ·be · considered as one fac.tor and 
would be given cons.ide-t·ation by ~ne._'! ., ,(Vol. I, 'PP· 
292~3.) ' 

'• I /" 

Mr. Ralstoi.t testified that the statistics were• not so 
VA-luabl~. as ;~h~y might ~e, for ,the reas~m #wt t~.~re ·were 
so ma~iy -non-me·1nbe1~ manufacturer.~. . (Vol.; I; P· 324.) 
'\yith. -.r~spect- to thc:vrices : shown in the ·weekly Sales 

-Heports he te~tified he did i~ot . ti1i;1k ·tli~y: were;'' of :11iu.c1~ 
'l..'alu-e, a1idinever consider-ell them · ;i1'1, ·fact · som.e weeks 

. ' J 
I never even bothered t~ -look , ti~e,;i · o·ve·r :o·r check thetn 
·up." (Vol. I, p. 324.) Also that t lie figures with re· 

_:Bpect to production, stocks on han<l, etc.i wore more irn· 
.ri9rtant,_': because : ·he: ha:d :the\ information ' as ' to prices 
irom his . rcpr~sentnHves· befbie he· receivc<i ' the' Weekly 
~fales Reports. (Vol. 1,· Pi).' 3·26~7.) · · ;,, ",. · · 1 

• -
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Ile al so testified as follows: 
"Q. State whether ·or not in the conduct of the 

flooring business, quotations may be m~de, espE!~ 
cially to distant points and the order will not · be 
:.icccpted, or a contract come clefrnilely ·into exist
ence until maybe a · mouth . or two·. or., three w~eks 
after that. 

· .... A.· . That i~ very oftc;1 the ~ase, 'Ve .m_c~k? o. pr~ce 
that goes to, perhaps, a conti:actor that is. JUSt bid
ding on a job, putting in his figures; and · 1t may be 

· a month, before it is closed.·: You may say that you 
will hold that. prjce open for thirty days_ or ,such 
time as he knows he is a warded the contract 1 

Q. · You say that is quite usual? ·· : ':. · · 
•• •• 

1A~ . ;It is. 'so fa~ . as "\VC arc C~tlC(ll'liO<l I k;16\V . it 
has happened a gTeat many times, witi1 us. I can't 
say as ~o others. . .. . 

• Q.' So if.a· sale were reported ns being made, we 
. '\Vill say on December second, it might l'eflect prices 

... t4irty days or six .w~eks. before t · · · 

A.. Absolutely~ 5;~ mnny ca'ses I° think -it ,\.onl~ . . . 
• - • • i • I I ' • • -. : 

. . Q. In that . respect, the statistics were not. so 
, ... goo<l ~s Urny. i:nlght ~ct · . · ... · 

1 
.. 

A. No." (Vol. I, p. 326,) . 
-- I • • • . : • · ·. . ' 

.: For the other .fa.ct ors <~fr. Ralston took into . cons.ider
dion :when makingJ1is prices, see Vol .. I;· p. 327. ·: .. ·" ... 

··As to how ~embers· fixed prices; that there wns 1 no 
agreement as :to· prices, that they ncYer regarded any 
data dishibuted ·by Uie·· present .Association as: in anv 
wise limiting their discretion; that they ran · U1eir r~
spcctiv~ businesses ·just as they pleased,. etc., etc.,. .s·ec 
.Vol. J, pp. 198-201, 211-2, 213, 222, 227" 22!), 230-.1, 237 ~8, 
~43-4, 23$, 259, 263-4, 268-285, 288, 29.0, 292, 303~318, 322, 
326-7, 335, 385, 388-!), 389. 

: ;~d ·t~e tes.tin;~ny <?f ·bt~J!e.rs that i~~Vid.ual .~t~ck ~on
. d1b9~s ' of. T!,lembers . qontrol ' in' ! tlie making: \>f . '.Prides 
(page ''73,; s1ipta)' 'eoi-1.·oborates the ! t~'stlmony i 'of meri:i~ 
hers. 
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. ; ~ .· ,, . 

·. '.: . . IX. 
: . .- ·.-~ . ) 

A oo~pariso:ii o(the .·p~ices obt~ned by members· with the 'Average 

· Costs (p~epa~ed b; the prese~t .As.s.oci~tiozi>° and _wi.,th the Tables 
of Values ' '(issued · by the ·Association immediately ·pmedillg) 

conclusively demonstrates not only that the Government1s charge 
· .; that'the~e.was a uniformity. of prices is not true, but that neither 

:_. the Averag~ c~~ts ;n~r the Tables of Val.ues were used bymem· . . . .. ' . . . . '. . . . . 

bcrs, e~ther as minimum prices, or ~s ;a basis for dete~mi~ng indi· 
· · vidual prices. . · · • · ' · ·, . '. " · : :- ; . : , ; · ;· ; .. · 

. ' . . · . ·.-i ··.. ·: .i 

It will be recalled tllat p~e Government charged that 
ho th before ~ and . after . the . organization_ of .. the; present 
Association on . March 29, 1922, the. defendants by ]Ileans 
of surveys of costs determined minimum prices or so
called ·''average costs"· and, r ecommended that the de· 
fendant' corporations ~hould not- s'e11 'flooring at prices 
bolow said minimum 'j)1~ices ·or hclo\~ t.11:0 so-~alled " avcr
nge costs.,,: · That · the ' dcfoii(lii~1ts : :l.~cepted mld acted 
·upon· said . rccommcn<la.tid11s-"arid l1ave' 'co11certcdly es
tablished and maintained as t.11~ J,;l,i:i·i·~ · of · tl~eir hidividunl 
selling prices, tltc miiii~1~1~m· p1:ie~s-·~)i· s~-callecf average 
costs".;· that: by,:issuing :tl1e rfreight ' rate books, :which 
eontab.:u}<l ~ .iiverag<{ costs; delivered : cost-' charts; 'frciglit 
J~tes, .: etc., and chargi1~g, f:;i:~ight. from. Ca~illac, , ll~icbi
gan, : r~g~~·d.lcs~. of.; tl~q-. · po~n.t 1 ·f):o~ - .'w4ich }o_orh_1_g .rvas 
shipped, . (11ld. · ~y . main! a:inin g ; ~~n.if orm ''. nt.les . 'with respect 
to OOtnm.issio11s, forms <of :Sn.JC, ~tc.~' iJ;e defendants '''have 
always maintained, .. aml .-they.;still :maiutaili, a practical 
1iniforiliity: ·behve'e:ii ,'themselves; 1. ~: of' :·'" net ·'. del~vered 
i)rie.~s'i·fin'cl 'inet·f. ·o. i(·scMing'prfocs.'·' '(Vol. ~/pp.'_6·!·) 

,. ~~uii1g tI1~1 .• h~~r~~1~;,~t .!.1.i~ .. ~~~~;/~i , ~;e~; :~~.~?~ , ·~£; t~e 
·'f ~~~ly .. Sa)~~: ~~J?O~~~; is~-µe_~ .. ~x:.t~1~ ~~fen~anti ~ss~c~a.· 
~lO;l?;,. a_nd i~~- Pr,edcc~s,sor.s '·\'(~r~ .introd.u~ed , in. ~v_i4e,~ce 

• , • ~ t ' \ 1 • '- , I :, , , , ,. • , , ~ ·~ ' I 
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bv the Go\·<~rnml'nf. On the last clay of the hearing ·the 
o'ovN·mnent nlso introduced in eddence a series of com
pilations · w~1id1 purported to he has<~d U})Oll said 
Weekly Sales Heports for the years 1920-1922 inclusive 
and the first six. months of 1923. (Gov. I<Jx. 79, Vol. IV, 
pp. 583-796; Vol. II; pp. 847-859.) 

' .. ' , . 

.. The Government's witness, :Mr. Lc;wis, fostified that 
h~ and. others had gone over all (with ~.few exceptio~s) 
the '\Veekly Sales. Reports ::tl)OVe mentioned and had 

. compiled tl~erefrom three statemen~s which ~ontah1ed 

.all reported sales. of 13/~G" .x 21" Clear, No. l and Fac
tory ~aple flooring. 

~'he witness testified that t11e '\Veekly Sales I~eports 
. showed the date of the several sales, the quantity, Urn 
siZe', grade and wood-·. !ll~ple, beech or birch-the deliv
ered price, a:cerage 1:£tte of freight, {md ihe commissioi.1s, 
if any. . He st~1ted. that h~e- h~id. computed the arnount 
of freight by using the ai:erag«~ ·fi·eiglit rate; and. tlrn.t 

· hy_ deducting from each delivered price. the. amount of 
freight and the coinmissi.ons,: if any, he had thereby ·nr~ 
rive<l at the . '' N ct. Ji'acto ry . P.ricc; ''. · (Se~: Vol.. III, . pp. 
372, 3!-)0 for specimens of \v ~eldy Sale~ Reports, and 
VoLIV,p.583, for specimen page of Mr. Lewis' eom}>ila-

· Hous.) Having thus arrived•at the: "Net··Factory 
·Prices," Mr. Lewis began a series of comparisons of; the 
Avel'age Costs with foe net f actorv vrices for tl1c 13/16" 
x 2!'' C~ear, No. 1 and Ii'nctory maple floqrhig (or 70 per 
cent' of the fl:ooriug output' of Associnti.011 n1cml)ers), but 

.he ~ms able to complete the· comparisons ·r or the 13/l()'' x 
21'; .0.Icar grad~ ~mly, ·orJi11t :35 'per ~~ei1Cof tllc"' output. 
(Seepage44.;sup1~a.'>·' , '~· '" . · . · ., ., · 

. 'Bt~t· in mal~in~' tlle ·;~oi~in,~·i~~1~s,1 for th~ pu~pose of ar
riyh)g_ at the 'pei«.~entages •of. floorin~(which ·were sold 

; . ,·: > •• • • ' ·.:;: .: =-~<~ ... ~~ : : ~~·~!;].;.~ :· :·:·· :~ *::~·; .. ~ 

. : : : . : ~ . ~: i . . . ~ ... ~ ... ) .. ; ~ ! . . . ·. : . '; 
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below, . at or above. the average cost, 1·cspcctivcly, Mr. 
Lewis <lid . not use · the "Net Pactot·y Prices.'' . Re de
. ducted the average. freight from . the delivered prices, 
hut dirl not deduct th(~ commissions. (Vol.. 11, p. 85L) 

. ln other wo:i:-ds, after deducting both the average freight 
and the commissions in order to arrive at the " Net Fae· . . . . . . . . . . ., 

tory _Prices/' he added to the " Net lt.,actory Prices" the 
. ~ommissions for · the pu~pose of obtaining ''Net Fa~tory 
'i?rices ',.to con1pare ·with the Average Costs 1· Th~se eom
: p aris(m's "-~ill be foun(l on pages 583, 586, 589, 591, ·5931 
.1·5q5; 597, 599; 601~- 603, 605, 607, 609/ 61·2, 614, 617, ct 
-·~.f.~~.;Vol. IV: They: pn~poTtto be hnscd upmdhcdata 
immediately following each of the pages above men-

'.:. tioned. . : ', . . . 
~ . ·, : .~ . • ; • , . : . ~ ' : . • , . • r ' , . : ' . . ,. . . . " 

: At _the hearing· there 'was much loose talk by counsel 
· (i.nciucling cou~sel f~)~· defen<lnrits ) " ~~~l th~ Cm~.rt as fo 
, 'vllcthe·1~ the ·~ommis;ions sh(rultl or· ~ho.uld ·not be de-
; 'ci'\;ct.e~l. (V.ol. II, l~P- "fi50-859.) .· : . . . . 
.. • •• • ~ t • • . • ' • •• • 

: · Of' the dnta a.Lo\·e · mentioned 'only those::whicb <lenl 
'\vith \Veekl°y ·Sales·Reports dated Novemhe1~ · 19, 1~)21, to 
"a-un~\30,! ·1923, .. inclusive~·have bcei1prinfod. · · "· i ,:: 
:-, ; ; _ ,_ ." ;,.-.,'( .. . ~ :-. . ·' . ·: ..... I': :' .. ,;·"· 

• ! . Before dis~ussing · the . d~ta, , we. must :Prst. determine 
<Wh~ther in'. arriving ~t .the !"Net 'Factory .Prices". the 
·;Commi~sions allowed (as .-well. us :the ay~rage · .freight) 
"shaH or,shall .not be ~ednctcd from the deliver~d prices. 

·;; :: : ~~11:ii:g -~~~: ~i.~~:~~g ~~~e'· ~~il,o~~ini c.~n?·~~?, ·. oc!~~-l:~~d :'. 
z ·"; · : ;: r"Mr. ,.Thompson: : In .oth.~r ,words, : it ,:seerncd} 0 

·•<· . .. . us ,the. theory ·,vas .tha( the commission was_prnc· 
. ; .. : .. ti<:'.ally abs or bed < hs .;a part . of the: selling 'c:xpcns~ .. 

, The Court: I don't kno~ · 1lh~( if "ID.nk:Js ~eq 
, ' ... : ,,:~uch ~ifferenee: except hi this: that· 'in any\ event it 
.: · ~· " ; JS ; n.gauis_t,. _, t1~e; !Government . .. 'l1his method 9f. _:<}Ql:1:1-

pu.tatio11 [failure to <lcdt1ct · tho commissions] is 
against the Government. 
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Mr. Johnston: .on one theory, hut ill their fa.~or 
on another. It is ::igairn;t them on the tlw.ory of th0 

.. ·· Minimum P rice, hnt it is in Uieir favor on the theory 
of variation, because the prices show greater niri-
ation _if. you take off the commissions. . . 

Mr. Fowler: JVe a-re not insist·i·ng on i1tnif ormit:y. 

, Mr. Johnston: ·well, you .couldn't. on . those .fig-
· ures. ,.: · · · · · ! ' • • · · 

The Court: . Let us.proceed." (V~l. II, _p. 85.7.) 
,· ' . : . . . . . . . . : 

The District Conrt was of the opinion that the com
missions sl1oul<l be deducted. Also that if the minimum 
·p~ice plans permitted members' to; allow ·a ·co~mission 
not exceeding $2.00 per " M. ·feet. the correct minimum 
price' ,\~as _ really $2.oo less than tl~e formal mininrnm 

. p'rice. · · · : ; · · · : · · · · · · ·,, · · · 

. However,: the compilations · and the compariso1is ·i.rp

pearing in the printed r ecord begin with the week encletl 
-November19, 1921: · And loug;beforc that <lat.e both 'tlw 
miriimuiri: price ·plan ai1d t:he minimum price basis had 
been formally· nnnulled;. ·The · 1atter was ~1b~rndone<l on 
FebFu.ary 4, 1921, immediately .. 'after receipt "of Mr. 
Nebeker's opinion that it was unlawful. (Vol. I V', ·pp. 
799-807 ; .Vol. I, pp. 14~-9.) Tl1e last minimum price 
pla.n· passed. -~ut . of e.Xisten'cc" on _Febr~~ry . i2, t920 . 

. (Vo~., IV,·p . .. 529; Vol. I, pp.' 144~6.)" : He11'ce 'i~'.<leterm·i~1-
• ' 

1 
• ' • : , ' ·~ ' • • ' ' ' ' , \ ' • • • ' ' ) • I ... I • f , • 

mg whet.her the commissions should be deducted in or-
der to arrive at the "Net Factory Prices," as ,\~ell a~ in 
determining with; what .such prices : shall be , compared, 

, neither the. minim:um·price plan nor the. minimum price 
·basis can: be logically considered. ;-, · ; ,. ·,: -. ; . :; · .. 

i . ~ ' ·. • !". . . ~: • .. • : 

Natura1ly the Articles of Association in ·force during 
., the l~itter part of 1921, an<l the subsequent articles shoulcJ 
: .b~ e.xamined.~: :,,, ,: ·r" · ·· ... · ; .: ' · ' · .. · · ' ' · 

. ~ . ; « .. 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



Tlic.A1;ticles of'As::>o(fiatfoi1 iii force..duri11g _ i0~1 were 
those <.lale<l .July J, .l!Jlf), which. ,,;erc ·t() hav.e_. continue\l 
in force until July 1, 1922, but whid1 ·were abandoned 
and discontinned Ori Deccmhei· 31, 1921 . . (Vol. I, pp.143-
14.6; Vol. · Ill, pp; 37-44.) : · . . . : . .. 

. ' : I . . ~ . , • . . ; • • \ • . • . • "' . . ~ • 

The '.A.rticles of'July J.; 1919, throw no.llght 0~1. the in-
quiry. Recourse must therefore be had to t.lie evidence 

. as to th~ Jlractices that obtained during tl;e. latter pal't 
of 1921. ; ·, 

As si10wn on pag~ ' 109, supra, there appeared 
in one of · ti~e Freight. Rate-_ Bo~ks , dni;ing· 1921 a stale· 
ment tha.t a commis'sion ~1ot" exceedhig $2.00 per l\L feet 
might be all~wcd. ' But. tliat state~ent is dated January 
6, 1921. (Vol. III, fol. p. 695.) And the :Minimum Price 
Basis is ,also _datcfl Ja11;U-O/ry 6, ·1.9,zt . . (Vol. III, p. 92.) 

.And the st~teme1~t in .the freight . rate _book is. a. copy of 
a part of .Article VI of.the Minimum Pric_e Ba.8is. (Vol. 

· III, p., !H.) > ~Ianife~tly, :wheu : the ~finimnm Price ·Basis 
was ammlled ou :U'ehruary 4, 1921. (png·~ 339, s·upra}, tlie 
f orcgoing, ;1.'.1Jlc with , respect· to , i:;ommissions .. was an· 

- n~~ned. _ ; : ;.! .:. ui:'i:. , .. , ~ .:-: ; .. : ,· ;. · . ·; . ... . · 

: · ru~fl1e.r1n~rc,; ·-.tiw''. ~~~~diSJ;i1t<;cl evidC~IC(~ . ~hOWS. _tJint 
'6:?~missi~~s·· al~;ays "ia.ri'e"<1; 'ari<l that : eac_l~ ' ine~hcr did 
. as' he ·ple~-ts.c<l ' i~~1 ~~111}{,~ 

0

his ,_ ft~ori i1~. : · (Pages 109-i12, 
'' ; ' · , : • • · . ' ~ ·. 'I· · ,O ' : ' 1 • 

1 
• • • ; • •r ~ I .' . supra.) · · ' · ' · · " _, · · · · · · · 

~ . ';"; ": ri , ': \. .. ; :' t •: :' ; f' : :'.:.-.< ~ • " ! j I • '.I ·~• ; · ',~ •; 

·It, thetcfore· s~iems· to· :us' tlrnt: for the: -yenr 1921 wJ.wt 
···Mr; Le•vis. ·calls'. " Average Cost"·, should ; be· ·compared 

with t11e delivereJ prices,: less average · freight; ' less· com· 
~issions allowed. . 

·.:. : ·. · { ;, j ~ ., ,. · ~~ · ! ~ ' ·:: , ; ~;: :·>,.,, .. , / .. ·:·l· ··: !·. ,: ·t/. ': :tr :) ; · · :· : 

~ · i" -In. other words, ~the : ':' net factory j>rices,'=!· or what the 
seller received, should l;>e compared with ! -the: .so-called ".\ c . ...:·.\. verage ost.'' . 
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The r,;nnw n~dli()tl r:;1wnld h(! f ollowN1 111 making com
pnrisous for Orn pcriot1_liogin:u·i);g_ J111rnary i., 192~, antl 
ending ;\fai·ch 29, 192?, ( t110 <late 9f t·hc orgaiiii.a'tion of 
the present Associat.10;1) · ina.~m~1ch ·as st:ntistic.~.l ac

tivities wcl'c continued duriug that pci·iod . . .. . '. ... ·.: . .. 

.As heretofore cxplaiue<l, Hrn present Association has 
never had any rules, Or issued a.ny data '\.Vith l"eSp~ct to 
comm1.ss10ns. . (Pages . 109~112, '.supra.) The, Sui·veys 
of Costs. of the present Associa'iion ~lifforfrom tllc Sur
veys of Costs made hy p~eviou.s 

0

Ass~r.i~tions. .. . · .. 
. . : • • . •. : i •• ! . . . . . 

'.I.1he e.len1ents . contained i~ th\Y present average costs 
have been ·justified item by · it.em on pages ·· 244-280~ 
supra. : As tlier~ poh1ted out th~ Government off er cd no 
pi·oof that the test i;un~ wer·e ' "not.'hdn(~1$.tly and fairly 
conduct.~<l, or that the prices· ·of the rough lumber' were 
n;t ' accur~tte,: or tluit nie ; a\rtfrage manufacturing ~nd 
marketing eo~ts were uot: accurately ascertaiuecl: ' The 
defo1idm1fs '. proof: as to; the. ac~uracy of all .thc~e data 
wa_s u~1<lisput.ed.. . .. · ·. '·. ! .. , . . .. . . . 

Ot.h~r thit'n .the.me'ro f~(~t 'su'ch data "-·ere disfrib11ted to 
the· members,· there .. 'is :no· pi:qof whatsoever · that them 

. •.. . ' , . ...... ',. . ., . . . r 

were any recomm'endatiou·l?. as' to prices during tho exist-
ence of the prosertt'AssoCiat1on.' The proof is undisputed 
that ~~arJ1 mcml>e~ is _.free to , do .just as he pleases. l3e
sides·. advertising .. a.nd: pxot~~cti1;1..g . ,a:n<l : guar~nteei11g the 
quality of the . -flooring , solu hy , members,: ~ he . pr es<'nt 
Association's work .is pu,rely f?~atistical. .. : , . 

' , I ', ' : 

0 

! : ' ', ; : ' , , •, • : : 1 '~ ! : ' , • ! : ~ , i i :• ,' • • , ' , '~ ; : , ,' • • ' , • ~ 

It tlt<.>refore follciws tllat. the a1vcraqe. costs of the' pres-
. ~ : • . : .. .' • · • J • ~\·~ '.'. I ,',:'·""·'"'.,,.. .~ 

ent j\ss.o~~~tion ,mus~. be /'~;c·el.~~e~t.~s ac,<mrate; ,nrnl. that 
th~ ~n~erf\ge. costi:; .must he. c.9mpa·red, witl1 tho',' Net Pa~~ 
to1·Y,, Prf~~~;~~, '\\~hich .·m~is·t ~. -.t~q' as~~rtain~d .})y de(ll;cting 

tflro~ ' ~~l~.-~ .d~.:h·e,1:~d ' p1;ic~~~,·· · ~~il:i',~h~ ~~ vc;~·~g·o_ /r~ig·ht 'and 
· !e conumss10ns. · 
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(Altl;ough the pr;~chi:\ser ahvays deducted the actual 
freight, the .average freight was dcllucted hy 1Ir. Lcwh; 
a~1d ·1rhile .th~ t does 11ot alwa)'s agree with the actual 
freight; · f.he · <liffer«~1ic~ .. i1? not material for purposes of 
comparison.) · ., .. . 

. . . . 

As lie·r~tofore pointc<l ·out, the Gov.erninm1t's theory 
is1 tha(~.i1~ · ~yerage' costs, . the average ' jrcight and the 
u.nri.f~r-1i1: n1ies as to. commissions rcs111t~d in ~ practical 
uniformit:y of'both;'r.'·o. b'. .selling prices" and "net de
Z·ivet·ed vrices." J1) .other-' \vords, ti~e - average ·costs were 
minimurq. prices, and. bo/h t~rn. av,erage .freight and 1mi
form. co·rnrriissions were : fa ctors ivhich ·resulted in tlie 
i1.nif or~1~.ity Of'.' f. 51· pl s~fong. p~ice.~ " mHi:~.'net delivered 
prices.? If tlie~ avc,ra.gr, !reight is d~<~ucfod _from the de· 
livered prices 9f the various member~ to points·throngh· 
<?Ut the . P nit.o<l States why shouldn't the commis~i.ons _be 
deducted t . . · · · . . . ~ 

. \Vhaf prncHN11 difference· is t11cre: hetwce;1 a"salc at 
$100.00 per ~I f cct, 110 commission, and a sale at $Hr2.00 
p~r}\lfe~t,_sqbjcct to a commissi<m _of $2.00 per M fcctf 
And. of. cou~se, wh_er.e two .~e~bcrs . sell at $100.00 per.M 
f~et, '.the'., one ' tha(·auo,Je<l 'a ~~~mi~~ion re~eived t11at 
mucl) less than tlie on~ ~who"a.liowed ~one: ·' .. · .: . . . 

. ··. . . .· - .; . ·· :. . . . .. . 

. .. More.over; as· ~ve have• seen, there·was'no m1ifoi·m pra~· 
tice followed by" any ·member; 'much less by an members, 
·with respeCt to the allowance: of commis.sions. Net prices 
were frequent1y quoted; and' tlre commissions'; \vben al
lowed, r~nged, f~om _$1.00 to .$4.00 per , M. feet: The al· 
l.~wa:qce: 'o~ cominissio11's is ; m~rely :i"means of 'me9ting 
compe_liti~n: or ~~.du~ing '~ne\i'.p1ic~. ;; '(Vol. u >. P· 5;38·) 
In ord.er, to .. re~ucc. t'c) . a '~ommon l.msi's for · pui:po~es. 0~ 
co~p~1i·~son; the" delive1~e(f pric~s made by. ai.fferen~. ro~m: 
bers in nuinero11$'; ina.rkets both!: the '. 'ltei~:h{ '.und such. 

' ,,,: 1 ~· .. :: ; :. ; . . ' 

.. 



34.3 

comm1ss1ons ·as '\h~re allowed must., of course, be de-· 
ducted. Only by th.o use <.>f such n method 'cau the·~ 'Net · 
Factory Jh·iccs " of ull members bo asce r tained. : 

•• i 

It should also be pointed out that tliero cannot be a 
uniformity of " net delivered prices " and a uniformity 
of "net' f : o. b. selling prices,' 1 .'sio fur : hs ffooring s<)1d 
delivered at: poiiit of destination is coucerned. This, for: 
the ·reason "tha t the freigllt rates from the .different mills 
vary. • It is p ossible to have a uniformity'. of. prices f . o. b. 
curs mills, or n 1foif o1mit.y of deliver ed p rices in n given 
nial'kct ·O"r in markefs taking a comm:on freight rate .. ' .. ' .. 

·' 
The Government c11ar g()s that the-re was a practical 

ui1iformity of ." net delivered prices;"· It is certain· tlrnt 
such :pi·ices · cani1ot be ascertairied ·by .deducting 'either 
the . actual . or· the aver age. freight from .. tlrn delivered 
prices~ · ·when the freight · is <k><lucte<l, · tl10 r esult is (or . 
may he)' the price; not at 'voi"'11.t ·Of delivery or destina~ 
lion, but f. ·o:· b. cafS;mills ! It camwt be ·the delfoered 
priccj whether' not. or otherwise. · . · , . . ·· 

·. ' . ~ • ~ • • • ~ : • • • • t 

l\Ir. Thomp.son, of counsel· for. the -Governmcmt., stated 
in open court that in the .statements compiled by Mr. 
Lewis oiily, the sales f. o. }1; cars at destination, were 
taken from the 'Veekly Sales Ucports. · (Vol. II, p;' 858;) 
R~fer011ce tq the compila tions will show that M:r. 'rhomp--; 
son was :rnisfaken. Retail mill ,sales of small quantities 
are. inc.lud.od. ,,,-.Of. c.oursc,. th~se .sales . arc usually made 
at much higher, pri~Gs tl~an sale~ of larg~r. quantities .. · ... 

. . . . . .. . .. ' . {,• . . 
• ~ · . ; • • ! , I ' ' • f • ~ • • 0 

• • • ": : • : ' • • 0 • 
0 

: ; • ; - · "' 

.. Alt;ho~gh; . ~umerous e,rr~rs ·occur in· th9 compa.'Tiso1is. 
~ad~· _by ~i.~: J.;.ewi~; 'w~ lmv~ compiled his figure~ _just: 
as they ·are',' a·Iid. lia;~ · ~is~ · prepared - ~m · ~c-curat~··CO~-
pilation of the supporting data identified bf lifr. · J.;e\vi~ 
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ul1(1 introduced by the Government. In our statemenl 
the-. average freight aud the commissio1)s have been de
ducted from the delivered prices.· B oth the figures of 
n.fr. L ewis and our own figures arc co·mbined in one 
staf e)nent for purposes of cdmpar-ison. (Appendix T.) 

·BY referring to the Appendix the Court will observe 
that . on ·N OV'(~mber .17, .1921, what :Mr .. Lewis . calls th.e 
"Average Cost'.' · of .13/1611 x 2!". Clear maple flooring 
was $90.00 f .. o .. b. cars flooring mills, or wha.t was then 
called ' ' Cadillac, Michigan, Basis.'' Tho · average cost. 
of such flooring ·had· been $90.00 · since September 2~, 
1921. (See Gov. Ex. 28-N, Vol. III, p. 315.) 
": . . 

For the week ended Nov.' 19, . 1921, Urn Government's 
own: figures show that there were 66 sales (or 94.2 per 
cent of the tofol quantity of feet sold cluriug that week) 
at les,~ flrnn $~)0.00; 5 salOs (or G.1. per cent) a.t $9Q.OO; 
and 2 ~frtJCs ( Ol' 0.7 l)<'l' cent) for more· than $90.00. 1fhe 
correct.od figures show ()8 sales (or 97.3 per ceut) below. 
$90.00; 3 snfos (or 2.1 per cent) ·~..t; · and .. 2 sales· (or 0.6 
per cent) for more than $90.00. Also t.hat the prices 
r-~~.~edf~om $80.00 to $96.50 pe~ thot1sand ~eet. : ' · 
. ' . ' • . . : ' : . • • . ~ .· : '. ~ . i ! ~ 1. • • 

·The "range for the next ! week was from .. _$78.50 to' 
$103.25; for the next; from $71.25 to $96.50; for the nelt 

from '$79.GO to $103~25 ; fof' · me· :11ex t' f1;om' $80.00 · t~ 
$99.00,. aHh«:nigh .. U1<) .. avcnigo ·: co~t wn~" still $90.00. 
The pe1:eeiitages of "the' total qu~uitity" _of 'feet ~~Id below. 
$90.00 .fo'r . the . wceks.·Jast.: a.lJOVe . mciitifoied w·ere 93.3/ 
75.6, . 95.~ and 81.4 . respectively. '1'110 percentages . at 
$9~:00.. "'~~·~ '2:.s;. 2.3, 'b.~t" ;\nc'l ·12.G', rcspectf~.'ely; ~vhei·eas 
Hie. pcrc~nfoges nbov~ '$90.00 :\,·e1:0 3.9 22.t. ·4.1 ::an_d (), 

1.·::s,J?.e?t~y~iy:"". :,;:·'. ~ ::._ ... ~ , ;' , , .. ! '. . : :~ :,: : ': "::. ' , ~:: :'' .·:; ~ "" . ·' .; ·. 



We set fol'th irrthc margin a summary of our figures.r.ll 

It sl~ould . al~~ : he .. obsc~·ved that Mr: Lewis continuecl 
to compni·c·t.hc ~aJcs. mado by; .ine~bc'1:s after the o'rgan
ization of Oic p rcse.ut . AssoCi~t:ion on March w, 1922,· 
,~ith m·~ ~o-rall~~u · " .;:\.vo~·;{g~ Co~t,, . ($90.00) ·of Novem-· 
ber i7, J.921. . "' · : ' · . · · ' · 

· The first ai;era,qe . costs . calculateu hy. the · present 
Association were dated '.May 31, 1!)22; · ( Govi Ex. 52-I.T, 
Vol. IV, PP:. 461-?.) The average. eost of 13/ 16". x 2{" 
.. SOMl:l.Aiff . 

Compnr(!d Percentage Weekly 
with · ·" · ot Total · Pcrcentn~e A•erage 

Av('ragc- Number ... -of Totfl l . Perce-utnge 
Coi:;t : ' of Sales · · Feet · of .l!'eet ------ ____ .... __ . __ 

( nelow· ,· ', .. SL 3 ' .. ' · · 89. 0 · 
1921..-. ....... (.At .· . · o.n · · . . 2.9 

.. 12.8 . . • . 8.1 

88.6 
•!.1 
7.3 (5 we_eks} .. ,. ( Abovo 

< . - .. ·-- ,· 

·--- ·-···-.... -·- ·---·-· ____ '...;.: . 10Wk _ .. _. ___ . . 100'/o 
100% . . 

·-- -
{ Bel<nv G-1. ~ 

1!)2:z .. · : • •• ;,:- .. (, ~ _,\t ·,, .\ I• I .,. 10.4. 
(5~ wreki;)_ • • •. · { . Auovo 1 2-L 7 ... ,. '. ; .. · .... -( ,!'·" ._......._..,. , ,, :· 

100% 

. . C.. Below , f>.'3.9 
1!123 .. :,: .. ,.: : { At " 1 ;: • • : • 8.9 
(26 weeks), .. ( Above- . , 21'. 2 

; ' . !. :, .... . . ,: . _....__:, 

7:1.{l 
;• . (;.(; 

rn.G 

. 11'><>% 

70.0 
·:,,· (i. 8 . .. 

22.6 

72.9 
(
. ,, 
'·-~'(). 9 

100% 

61.9 
7.3 
~0.8 

.100% . . 100% . 100% 
~·~~- ·-------~ ·~--~ ·~---
'.rotu l , · . . ( . llelow ... ; ,. " 65.6 , . , , 73.8 . . 70.4 
Averages' · ( At · ' · · · !). 7 · · · () .4. · 6.4 
(S2weeks) .•• { . :Aho\'e. ... ;1: .. 24.7'. . . .· . Hl.8. "·:· . 23.2 . . 

'" :·•. : " : : ; . .'' .. : . ; 100% ' ' ·l001c . . ; 1001;{-. 

Gl:~r .. p:i~ple)ioo~iiig "t. ·=o: ·bi ~a~·s '_n t': ii,Iooring Mill'; 
was also. $90.00; ·011· :ua·f 31~ 1922: : '(VoL ru; pp. 881-2.)' 

. 1'£,r. Lewis was very unfair in compiling liis figure~ 
for th~:_,vc<:l~~ ·0~1<10~1 :S~ptcin1hor · :~o, Octohei· 7," Ootoher 
lf, '. _Och1l:)er '"2( l111'c1 "0~.t{)l.~e;;:28~ 1922, hi ·that' he • c'om~ 
~?.re{(ihe' prices '(fo'i·iJ:1'g t"iio:~e weeks ."witi1 ti16 ,av'e1:age 
costs ·~htah1ed Q~ "(/ctobe~'. 25; 1.fJ22, _or' $95'.00, b;1stead . of 
~-~o.po . . ._,r~e· ·~~~·ket' Jia<l' pe~~· ·=sie~dilj; "advan~ing, arid 

.· . 1 .' · ·- : ~ .... · ~ .~ ::ti . -,~ •. ·,·: 1 .;··~. ; : :1 :i • · .. i .·. : . :.~ . 
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hy using. $95.00 Mr. Lewis was able·. to .show a greater 
number of snlcs. at the (nonexistent) average cost of 
$95.µ0; · ~nf~ tlrn~ ' su'.pport to so~c e~tent ·the utterly ills. 
credited 'tiHwry. of the Government 'uuit the avet:age cost 
... ~as a inini~um price; or' ~ recomm~u<led price, and not 
a ·bo.na /ide attemr>t to ar~i;c nt the average c~st of manu
facturing and marketing sneh flooring. In compiling our 
:figures for ·'. the ·'; weeks' abo\'c mentioned, we' also used 
$95.bo jtis't as Mr. Lewis did. · · 

.. . '. ~ ' : ' ... : : !. . ' : . : . . : . .. j • • • • • • • • • •• ' ! : .' . 

I t should also be obsen·ed that the average costs fo~ 
low th(( market, and that · the · v rices do not follow tlie 
ave:;.a.ge costs . ..... This corroborate.s . l\f r.' : George W. 
Keeh11 's · testirri'9!1y that cnlcula tious with· respect to aver· 
age._ costs (based ~ upon test: runs) ar~ made from time 
to Hine affer c~1anges either : in the pri¢~s o~ rough lum
ber 01~ in manuf actnr.ing _a{1~~ marketing costs. (Page 
300, s·upra, and V 01. I, p . 110, fol. 196.} 

Th~ prices sJj~wn in this, app endix '. :~hould also be 
compared with defeudant.s' Grant Kech~ 's. Exhibit 2t, 
A.ppe~dix Q, ·which comrJares t.he index of the 
prices of ~rhe 'Product with "the indices '.of Unfilled Or.· 
ders' ' and Stocks. on Ha11d; ·• In doing · ·tlli's the Court 
should also bear" in mind the· evidence that the demand 
for the 13/16" x ·2r1 Clear ·maple ftooring".is µsually_ n,iuch 
greater than tho demand .- for other ·grades or sizes 'of 
maple flooring. Also that ordinarily the variation in tlic 
p ric?S for . ,1_3/16'~ _x 21'.~ Clear trHtple flooring is.,n~~ .~0 
g~eat as Jhe ,v~riation' in u;e "prices f~~ ~th.er, grade~~ and 
sizes. ' : · · · · · ' · · ... .. · · " · · · : · · · · · · 

: ; · :*n.;'?rd~~ th~.t; ... tl~~ : c~{u't: ~igbtJ1ave _ a(ld·i~io~al ,~ab, 
'Y~ _ca1~se4 . the 91 erk 'to. print· fro~ certai1~ ,'\Ve.ekly ~al~s 
Il.:e.P.~!ts a.I~ the data .. in .. said "~epo:rts' " with .· rcsp~ct. to 
~~l~,~: ,of .. SO~Jl~· : ~t11:ei· . grfldes" a~d .si~e$.' . (See'. stipu1a~ 
tio?-, . Yri. .. ;y,; .PP; :.9!5~9_77,f . ·,The.· ~aaitioiu~1 .. .'~a~~~! _i~ 
contained in· the .Additional° Exhibifa. · ~~~~~ 1~48. (Cer· 
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Snch en;ors do llot affect nny c>f oui~ .Appendict)S, for tha· 
rc~son t.hat they nre bnsod o'u the or iginal exhibits iu tho 

Clerk's office.) 

In Appendix U 'rn have deducted the ·freight and 
commissions, and lrnvc compar ed the " Net Factory 
Prices 11 with the average costs. For instance, page 1 of 
Appendix ·u shows (among othe:r thfogs) . all · tho 
sales of 13/ 16" x 2i1~ Factory maple fioorii1g inade dur
ii?g the week ended March 4, 1922.' If Mr. J;ewis )s;the
ory he adopted, the .Average Cost of· such flooring: was 
tlien $25.00 per :l\L feet { o. b. ears· fk>'oring mill. : :Dur
ing tl1e wc.ek iu ql1csti~)i1, th'c 

1

pric.es Tanged from $16.25 
to $37.50. Nineteen sales, (91 per cent of t.ho totnl qnm1-
tify of feet) were at prices less than $25.00; 1 sale (or 5 
per cent of the. total quantity of feet) was at $25.00; and 
only4sales (or-4 per cent of tl1e total quantity offect) 
were at .Prices exceeding $25.00. .. _ , .. 1 

-· A_s' heretofore pointed otit, t.he costs : of members lo
cated' -- at .. Chicago; ·,·. Gr~nd -.Rapids "and. St..' :·.Paul 

are liiglrn1; t'han the costs of otiier me~bers-· i1.igher than 
the a~eragc· cost&-· <~nd the prices obtaiued -by .members 
located in tl1e cities above mentioned ;are "nsually' the 
highest. .. · · · · · · 

- .. - . - - . . . . - ' l . 

_Appendix V contains the . ~gui·cs for all t.lie other 
i\'ee~ly sales reports th~t' appear in th~ -p.rinted r~cor<l:' 

. I : ,, : . . . '. :·; •• , . 

We ?et. forth : <m the. atta~ed , sheet the . finiil _figures 
tihown on page 3 of Appendix 1V. (pp. 62, 64.) ,. I n Ap-., 
~e~di,x _W we have ·worked o-rtt in detail along the lines 
indicated on the att~ched"shcet the _figtires co11 ta1;ied in, 
A~p<mdiccs U and V. · •·· - ·", _; · ' 

All these· figures conchisively demonstrate·· the 1itfor 
absurdit)r of the Government's contention (1) . that thero 
was ahi:·ays uniformi ty· of p'rices; (2) that the· avei:agc-
costs Of the nrA.Rf.11' t A.,.,,._,..;'' t~,....~ 0 "'" : · .,.,..,:.,,.; ...-.....,,. ~~...l ~,l : ~·...:. 
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muumum price$ ~ (8) . that the members make prices 
l)as.ed; upou the average ~:ps·t!' , .il'respecfrrn of their in
d iYidual costs. 

: . Ju the :D~strict C~urt's opinion there. appears the fo1-
lo~dng_ ·~sser.tion :. . ; . , . . ,, .. . 

·: · ; "~ ":r hus; : by· the simple process of ndding together 
. . : 1 the"' averag.e;cost' of the product, so ascertained and 
., .. ; f1;l~~ i_sl1~_d , ~n~. ~he -~qstomary . perc~n~ge of the net 
· ·. · p~ofits, ·ea.ch rriemhcr of the A ssociation, taught hy 

... ;• :long expe-rience a.1id example, is enabled to, and un-
". doubtedly is, ex.pect.ed ,to, convert the present some
:~ what· vague , a.ml conc~aled · prfoe plan into the old 

.. definite. but obnoxious minimum P rice Plan." (Vol. 
' · . . ' 1 ;·· PP•;· 56-7. f .'. I i" : . '; .. ;> • • • • • 

• : ' ' ' ' ! : : \ I ~ : : ' ' ' J • : ' • 

.. 1'here.is riot a.-'Word of 1J-roof in the entire record that 
any_ nie·niber ,ever 11,sed .<nM:h a 'niethod, in .. detc_rtnining his 
vr.ic.e.s; or that an..y niember-tvas ex1Jected to do so. · · 

And again. ·: i .. -- · · ' ' 1 • 

.. ; --: "\Vhihdhe cviclc.nc~c shows th~t, at all t imes, there 
,, .. ·!uis -.hoe1~ .some .. ~pre~d ' ii~ .. th.e prices delD;auded n~d 

obtamed l):i the diff creut' members. of tlns · Assoc1a
! " · • tiou, it · also sl10ws · that both quoted and accepted 
: ·:,·prices . have :ra.rel ·IJ ·been belOw · those · fixed in the 
. ,; . e~rHer , ' :.~4h1imum :Price ' plans 8:Ild si"ggested in the 

lat.er 'average cost' plan. " (p . 59.) 

.: .()nly . ~Y. giying_ som.<: . t he currcut slang meaning would 
t11c ) h-st ;i)41{ o.f tho court\,' s"tatc1Ue-i1t ahovc quoted uc-

• 1 ' • J• .' I • • I • ' ' ! ~ ' ' ~ : '. t • '. : ' ; ' ' ' ' ' • • : ' , ; ' ' , 

cord with tho_ fact s showu .. 1>y Urn. record. And nppen· 
dices· 'I', u ai1d v <'onclusively 'dispr'ove· th~dattei' part of 
sucii statement.' :; .. ;·:'.'/: ·· :,.: ... , .... -.·' · ·; · .. ·· 
. . \ . . ! . " : :. ; ·=.: : ~ : ·. i =. : .: .: . ~ . : r, ~ ~ ~ ! : . ,. ~ :: .. " : . j : \ . . . . .. . ~ . ? • .. • .. • • •• • • • • 

.. ·As . ~o. th9 prie;c-spreads iu :oi'hcr lines of .industry, ,see 
V.oi." rr: Pi). 5ii9-556, · 557~5GO'. ' . ·, .· :: .;· .:; » . , .. 
• •jThc -un<lispnted proof was tha t tlle profits of. repres{)n

tative members :We.re, ve.ry modest. , {Vol. II,: pp. 785-787.) 
See h1.this conµeetio.rt, .frinciples of.Eeo1unn..ics (Taussig) 
Vol.:II.1)p. 439-A4Q, .. .. ,.,,: .. ;., ..... " "' .. .... , .. ;i " · , · , .":t: .. ') i ~ • • . • : ) . 



. X. ·. 
. . ; , . : . ·,. . . . ~ .. ~ 

The present Articles of Associatio~ do. ~~t .. eyen atte'.!Ilpt_ to :r~gu

late production, sales, prices or to otherwise limit the discretion 
of ~~mb~rs in the manufacture or s~ie. of flooring . . . EXcept the 

;- • • • .. • • • • --· • • 1 

agnement to manufacture flooring. of standard quality .and to 
report. past tra~sacti,ons eaeh mem~er .i~ ief~ . ~hoily f~e·e· to ~~~-. . . .. . ,, . . .. . .. 

duct his . business as he pleases. There is no proof of any other 

agreement, expr~~s . or.·i~~Iied, ~~ong 's~id .. m~mb.~~s. , · ... : .. . · 

In view of the· undisputed pro.of that the :PRICES '.of the members 
of the present' Association fo~ · inaple, ; beecli .and birch flooring 

.. : • • · •• •• • • ·: ··:: " -:.! 

(a) have always been FAIR AND REASONABLE, 
I ' ' , } , ' 1' ... , ' 

(b) · were . generally lower than: · the prices· ··of nonmem-
bers, atthough the .· flooring 'manufactured. by members is 
superior to that manufactured by no1imembers, ' 

: ' • : • • ,., ,, I • : : • ~ , ' I 1 . 1 '; ~ 

. .. . (c) were never uniform, and were often below the costs 
'ot production of 'both members ai1d nonmembers, i 

and that the flooring ~a~~factured by· 1~em be rs· i.J in all respects 

satisfactory to the 'public; it necessai·ily f oltows that neither the 
·contra{;t nor the c;nduct of the deferidants' hadnnu:ASONABLY 

• • • • • • •• - • • • 4' .: • ; : . .... - • • • ' 

restrained interstate trade=° or' coinnierce . .. " ''. .... . ··: . . · . . . . .. . ' .; · . ... · ; ,, 

Since· the organization. of tiic present 'Ass.ociation 011 

March 29,' 1922, tlie <lefc;iid~·nts htl~e .iio~ do~~ anything 
. . ~ ... ~ •• : • ... . . • I . . . . 

except what was autho1:ized hy tlic Articles of Associa-
tionwhicli'were ·ti~ttdci h~.idt to·; j Iuili·a~y i} 1922. There 
• ' • ' : , • ·, • • • • ; • 1 i ; ~ : . : · · · ·· I • • ' '. ' ' ' • • '· 

IS UO ·proof .· Wha t.soeyer . of :i1.11y ! ~1groeme11t, cpmbinatioll 
or ci>nspiracy by or arriong the <lefenJai1ts' subsequent to 
1farch 29, 1922, other than the: aHide.s·1 al;ove1 mentioned 
and wlu.~t : "'.as donoi pm:~mant ·thereto.!T ·. '·' 

' . :·) ": ~ ~-! 0
.'; •'•! ; · ~ !• i:: ;c~}i~ •: ":·.· ~!, ... ~;·: 

.Asido ~!O~· the t1sual i1rovisidn,s fo1·: ~i~e ' co!l~luct of the 
Ass.ociati?1.1, _i.1ie', ~:rti~lo"s · 'P.1·ovidd} o~• ~ 4t~~n~1Y., rt he stand
ardizatio!1· of fio~'riug:. the .. i:nailitenaucc of. aii l inspection 
senice and the collection an<l distr ibution of statistics. 



Except the agreement to manufacture flooring of 
standard qualityt each member was left absolutely free 
to conduct liis own business as he pleased. There was no 

__ d!vi~io11 of terfitOry; there \vas 110 restriction pfo.ccd 'on 
,, production, neither was the discretion of any member 
. f ettere<l. in any -"~ay :whatsoever' ·with respect to. when, 
; \.vhe~:e, . ho-\v, to ,vhoi:n or at' what pricie lie sho.nld ·sell his 
" floorii1g ... ·,:rhe parties to such agree~'ent 'w~r-e to conduct 

thefr respective '. businesses . as they pleased, and ' to' re-
port past tra~1Sftclions: . In other words : . . 

: :· . ·· · 1." The. present Articles of Association do not 
.. expressly limit .production, fetter competition or 
·· · · otherwise directly 'interfere with the discretion of 

'the parties thefotd iu the manufacture or sale among 
the several. states and territories of maple, beech 
or birch flooring. · (Neither is there .any proof of 
any other such agreement since the organization of 
the present Association.) · · 

,: rri{e othe~ esse1itial 'facts mav be stated thus: . .. . . . . ., .· .... : 

2. . The undispute<l proof sh owe~ : . 

; .. : ; · -. (a) That the prices. of .the members- of. the 
~- .-;:: ;: /.. p1~esg~t A~s-ociation for maple, beech _an~ birch 

ffoormg· were · and always had been fair and 
reasonable. (Pages 54-61, sitprn.) · · · · · 

.,_ :. ~: : .,. ·.· (b) That such prices , were generally lower 
. '' than the prices of. nonmmnber .mannfacturers. 

• . . .. 
1
· ". · . (Pages 116~143, ·s·upra.) ·; ·· ' , :. · : · .. · 

.: :.,,·'.··: . . :-.'. ( c)' _That the . i>i-f~e~: ~i . the ~embers. or the 
" . . ' present ·.A'.s'socia fioii had ' an unusual range, ~ud 

' '"'i:i · ·~·'· were·very· · often " below the- costs ' of production . 
, \ :. ·"~ ;' "· of both_; members .and n onmembers. (Pages 
>:• .. :.;,,,, ... IJ?:-14~, suprr;f:) .... :1 ;.; , ; ., .:: ; , : '.-.· •. ( .':. ., , ,. 

· (<l) That .each member.in . tl~e exercise of .his 
sole discretion and in view of bis ov."ll stoc-k 

-.,i! ·;, . :-,; ·.C?uditions. a.nd .:.finan,cial pecd~: d~te.rmi~ed fo.r 
-i~'::;'.- " ' :~1m_~~lf.a~ y;~-iat price.she ,woul.4 sell.l~Js..flo,cn· 
, ... : , .... ... mg .. (Pages 335, 72-3, 322:3:14, 'supra.) . ... . 

• ! ' J :' ) . I "" ' • I I : (: ! : ' ... ~ . . ; . : ': . ' ~ . . • : : . ~ . . : J < ·:. , : 1 ; • ,: " I• • . : ; : • : j ! ~ .. . ~ I ' • • 

'·:: i .~ .... ;_ 1_ ·' ,· •, • •• ·.·.'. • • ' • ... ~·. ' • • • ' • ' : 
:::; :. :r·,~!·J .. :·~ · i·;: :; :··~,~· . · : ·. ~: .: . , ·: ~ ;·;:·;~ ·.: .· ~ 
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( e) That the flooring ma.nufactored by the 
members. was !)upcrior to that of nonmembers, 
nnd was iu all respects satisfactory to the pub
lic. (Pages·47-54, supra.) 

( f) That the inspection service was l1onestly 
and efficiently concluded.· (Pnges 47-54,· 188, 
$1.tlJt'a.) 

In view of the nature of the saiil.agt·efftlnent, and the 
absence of any proof of concert of action with respect to 
prices, how can it be reasonably said tbut there has been 
an 1mreasonable restraint of interstate trade or com
merce when the undisputed proof shows that tJie prices of 
. the members pf the prese~t .Associat~on. for ~aple, beech 
aud birch flooring have always been faif and reasonable'! 

An entirely different question might be presented by 
an express agreement as to prices, even thongh such 
prices were fair and reasonable . . We do' not care to dis-

·. . . ·' . "' . ~ 

cuss such a. question. 

But both i1i~toric~lly and logically', th~~·e . ca~" \>e no 
doubt t.hnt in the a.bse·nce of an ag·ree.ment as to 1Jt·ices 
or of'an' agreemet1£"wl1;,ich limits the. discret-ion 1 of the 
parties' t.,ter~t~ with. re~pect " to pt~~ductio?t, 1 

0
1

r . sale,' there 
ean be ll() unreasonable restraint of trade I or commerce 
if-the· prices of such parties are'[afr a,nd . t·easo1i..able. 

... • •• • • .. : ' I , ; ~ • ' 

In oth~r words, our contention)s. that the agreement 
{including in.' su~b te~ th'e conduct of tho members of 
the present Association) ·in this case : is .. 11ot 1lnlawful 

I P.er s~; and that the proof shows that the ; execution of 
s~ch agreen:ieu~· has ' no(inJure<l. 'tho public . . ' ~~at if 
such agreement had. not ' b~en ill 'operation, speculation 
or .a P:iori· re~s.oning as to · Ha ' prnbable . effect u~on in
lers~te' trade· and cri~m~rco · ,vbuld be proper:· But 

.~he~e.: ~f ~~s:.b~~n:: in' :operati~i1 fbr ·1nor~. t·~a·u t\~P,·;years, 
!ho results are th~· -~nly p~~'pe~ ~~ite1~ia 1;y. whic11.it can 
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b~3 tested:: .Arn) , that · given· such agrePnumt trnd lm· 
· controv.ertcd pi·oof t.h~~ t, t.I~e prices ·or the def enda.nts bare 
at hn {i~~s· hee11 f dir m;.d rea.~~tia:ble, tl1~ a~~crtion that 
there has been an unreasonable restraint of interstate 

. trade and comme~c~ i~ ~~r;~fe~tly.~mtenable. :. 

.. . . .. . .. ENGLISH STATUTES. '· .. 
' . · . 

":· In. · " 
· " 2 Holdsworth's History· of English Law· (3d 

' ed.), ·pp. 459 et .seq./ ' . ·. · 
·it is.said: .· ·· ,., __ ; ·'.: ,, ... 

''The · Sta tntes: of Isfihoure1;s l>ear ·witness to far· 
· · .. reachilig . economic ' . and : social changes. ·. · These 

C'.hanges migl1i ·perhaps have proceeded more silentlr 
: · and ha,ve lcft:fewer marks upon the · Statut.e B~oK 

had it not . been for. the Black Death (1349), wh1c11 
swept off uc'arly half ~ the popufatiou . . rr~1e . comrou

. tn.ti01i of th<:dabour services of tho villei1i for money 
reut.s, nnd th() uew prnctico of (mltivating the de
mesne farm hy hired lHbmu, rcccivea a suddan 

; · 1: • check. ."Lan<lloi·ds c<.iuld get ;]rnither ·tenants uor la· 
.,., , l)()ur,.Hnd mast~rs could u9t get artificers. : J:~our· 
.... ~ ;_ ._Cf$, Of all -, kinds. fom1<l themselves in. a pos1tio1~ to 
.. '. .. , :· cx~rnt. whiif wagN; )the)' please<l:,. At ,ihc .s,amo·. tim~ 
· · ·· · tlic r1sc Of this class· of'frHc lnho1irers presented foi 
.. ; ' : 'the first- time in its·:modcni ·shape ·the problem .of 

· ·. ·tho pauper-. the man ·who cannot. or , will. ~10t malll· 
ta in himself by his '' vork. · · · .. · · 

!· '. .' )' :_The _sb1'.fot~s. ;of L~~h6i'.1i .. crs: :"~c~c' '}.las'sc?: ·to aeal 
::'• I with Oas llCW sitnatiou.: 1 They applied to lnrc<l se:v
: ·'" ~:ants-11ot ! to teuailts ,\r]H,.: hcld :.}and and . occupied 
... , ,, .Jhcmsclves tlwrcou ... : ]t ; is .. to .tlwse law$, as . derel
';; ;' '· oped. b'J! si1.bsiiq1;11~nJ ?e§i~iatto·n,_ tha(i~~ ~~~U.$~ lo~k ti0J 

. . . only for the beginnings of the law ·as to master ai~ 
'··.' "'·! servant;:b·i,ti also for the :Orig;in.s'.. df ide:as·which 01 

-::; ;·: l~ter days gav-e .bfrtl!t'to, the'. Poor .Lau1s a.n<l.t.he Ootii
.:· :: :; ~in~tion 'f1a1.1N-t• :r,'J'.hc. principles wl1ich.11nderlay -~lC~ 
.< : .. wcr~ 1;Darnly four~. (~) ''.All . pcrsons:co~ing w1th~n 

. the . s.tatut_es and abld tO work· must' di:»sd: (2) T~ey 
P f : ; :! :. 4

-:•.:/ ' :':! 1-. ; ~ ! , · , ~ ·f ' l · >~i : iH· ~ ·· t :·t;;;) ~;dJ ·.1·ti: ,',·,· .. ~, .. ·\ ' i' J 



must work ot n 1·easonable rate. Lnter statut~s rec
ognized that this reasonal>lo rat.e coukl not h<' abso
lutely fixed, ·but must vai·y "ith the price of the 
necessaries of life. But both the u:ages of labour 
lltml the price of necessarie.~ must be fixed at a rea.
.~on.able rate. : (3) A rofusal to work for this rea
sonable wag~ by those ~vho . were able to do so was 
a criminal offonce. ·It was also au offence to give 
more wages tha u those fixed ·by law; und proceed
ings, which; like the writ of trespass, partook both 
of a criminal and of a civil character, conld be taken 
against a· serva11t .'\vr10 left his master's service and 
against a person who <mticed ·him nway. · ( 4) Only 
the impotent poor '''ero nllo,,;cd to solicit alms. 

The statutes 'themselves were numerous and de
tailed. 'l'b.ey enumerated niany different kinds of 
labour, and many different kinds of workmen -
shoemakers, carpenters, tilers, masons, carriers, 
nnd, by later statutes, even chaplains." . 

The number of such statutes cited by Cunningham in 
liis Growth of.English lndw;try aml Commerce · "·il] as

tonish 'most persons. 11he dominant idea running 
thro1igh all or' Oicm is the 1)fotcCtiou of° the public weal 
by rcquiriug lub~rers to· work f ~r . a reasonable · ,~·nge, 
and a ~ie1·y large '11:1.tmbe·r of c1:affsme11:; purveyors and 
othel's to sell their goods or services ilt . reaso1~a.ble prices. 

"' 
Sucli slat~l~cs and similar rega.latious by the gilds 

persisted tiH tl1c close ·of the 18th ()cnt.11.-i·vr,7 In"Voluiuc 
1 (Part Il) .l)f .i\.~}1ley~s · bdrorluctio-n , t~ b~ngl,i.sli: Eco-
110mic llist o.ry aml '1.'heory

7 
pp. J GS-9, it is s1~i(.1 :. '.: 

"A. tree is klimrn hy it~ f~~lts ;, and by .·its fruits 
the Gtld System may well be judged. ·within it grew 
up. a wi<le middle-class of opulent traders and cpin
fo~tal,le craftsmen ; and ·it wns · the appearance of 
this class by the side of, and, in a sense, between, 

•rnwi • ~- · · · · 
hg, The G1l.dE amt Oompa11ies "' I,on<lo1i. 

Cunutn.-.ha•,." G " ..... s · rowth of Et1[1U8h btdnstry anli Commerce. . .· . ,; . 
, ·.·. 

. ·:· •·· .· 
• I. ~:·.. .. ~ • • • • • ·~ • " 
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. tlie lords of the soil and the. tillers of the soil that 
led to the transformation of feudal society into n~ 
society of modern times. This middle class, it has 

. . . . become a commonplace to say, has been tlie peculiar 
representative and introducer. of modern ideas; but 
such a class had no existence . when the gilds first 

.. arose; an<l although it :is conceivable that under a 
·st.rang government it might have arisen without the 
-support . a.nu the restrictions of the gilds, still it is 

.. :to be remembered that as a matter of fact strong 
,, .: . government did not exist, and tl1at it was under the 
· .,,,, Gild System .that the 'bourgeoisie' actually. came 

. · into being. , .Then,,· again, it is the 1merit of the Gild 
Syst(!mi that it did for a tinie, and in a large ?neas

,. ure, su.cce(~cl in rrxonciling the interests of consmn· 
:. ' .. ers a·~icl ·producers.· The tendency of 'modern com
, ' .. p_~tition is to s~rifice the prod.'lf..cers; to ass!i1ne that 

.· so _long as articles are produced cheaply, it hardly 
?natters 'What· the retnunerati01i . of the workni-en m~.if 
be; but the gild legislation kept steadily before~

.. self the icle<!l of cornbinin,q good qual~ty a;nd a pnce 
' ·that was f au· to the consu.mer with a fitting 1'em111z.. 

eratio-n to the. workman. The' method by wl1ich this 
..: .,-was attc~pted. could not be permanent; it broke 

, , , down o\vmg to material forces· as well as to ch~nge 
' .. ·of opinion. B1i.t ·it 'was sometli:in.q that ·s1ich an ideoJ. 
: ~ " shoiilll be· aim.c<l at; and the e1ideav01w to tiie!" the 
· · .,. processes of proditction an(l sale. in. their relation to 
.. < ge11e1ral socia,l ,?fJell-bein.<J conveys q. perpetual l~sson. 

to tnodern economists." 

,. "A.n. aric,ient anu.l~g\1e' of 'the• • stahites I p~ovidi~g fo~ 
re4~on~~Je prices' is the , ,~just price" \fod~ine 'of Corpus 
Juris · Ga·1~on~ci5_s. ~· The ·Physlocrats" ·also ' believed iii a 
bo11, vrix. ,·'.A.'ri<l in ' ~<)dcd1" tinics 'there are the stat
htes in both' E ngland"nnd tlie ·united· States that provide 
fo(Jl;e fu:~Wm ~ii{J. cnfoi·~emcnt of 'minimi1m ~\\:ages59, 
~iid,· ... o(;;.u«~t a~il: rea~o1iabi~ . rates by_ commo~"cttrriers 
and others. .... . . : , .. ,. . , :_· , .- . , . ,_ .. , · · 

. -
.. ' 'Ashlt'y's llltrod>tction to Ei;ulish Bcrmomi~·-~tl i111;l Th-eurv,_ PP· 
126 .. 137. . : .. ,., .• . . , . . .. . .. . . : . .,. .. . . . 

"'Marsndit's.'itc~«ii1:g~ - i~~ · ;.;.~ii~$ir1~ i So~:iei'v: v:' 592: ' ... , ... ... :,: :": ' 
Asllky's Economfc Organi~atio1i of Ent/land, pp. 168 ct seq. 
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ENGLISH DECISIONS. 

In 
Dar.cy v. Allein, (The Case of 'Monopolies), ll 

Co. Rep. 84 b, 

it was urged ~h~~- there were "three inseparnbie inci
«Jents· to .. every monopoly," ·viz: . Inferior goods at in
.~re,a_serl prices ~nd displacement of labor. (P. 87a.) 

·>\ The . id?a .. oi' reasonabie·ness of pric<~s · is ·everywhere 
present iu tho Englisl1 cases. EYcn exvress agreements 
as to prices ·ure upheld if the prices are reasonable. 

· 27 Halsbury's Laws of E?igland, 527-V, it is said : 

. : ,· · __ «, W4ero an agreement; taken together with all its 
. surrounding .. circumstances, including agreements 

made between . the . parties. to it and third persons, 
. ' discloses an 'attempt on a · very large scale to obtain 
: the contr9l of . a . market, and particularly of a mar

... : ket 'in one of Hie iiecessaries of life, and to keep 11p 

.:"'. prices at aii ar:tifi.cial figu1·e, by mean.c; of 'restrictions 

. ,.iphich a1;c ·niot·~ stringent than is 1:e'asouably neces-
' ,11 :·:~ary for tl+(pt·otection of a· pM·tic?tlar or local .trade, 
. . _to the 'i'-?t'vio~ts detrfoie~it 'of the p1tblio,' such fft°l'agree
,' · m~nt; will not_ be , enforced. A fortiori is this the 
. : . .. case who1i there is anything iu the methocls udopted 

, .. which ·ten'ds' to mfslead the public. · " · ' . 
'.. . . : . . 

· : " : Sn ch a contract is · merelv unenforceable: it .i.s 11ot 
.. ' .'.Unlawful in any criminal sense, nor does it giYe any 

·ca.use of action to a third person injured by its opcr
. · atwns.:· The · court takes cognizance of its illegality 
· •·. though it is not pleaded. : : . · , .. . . \ . . 
.: ;_·-.. ·I_t. is, 110JA;et>er

1 
·no m.onopoly it the contro.l, being 

. )a:1:0fulhj an[l. fairly .. obtained, is limited to pcirt-ioolar 
· :·persons'- <;>r places; iin-d_ an.agreement amiong traders 

. ~ .. to prey(fJit co11n.petition among themsel'fles and.: even 
.. t,o .keep ,'up pri!]es is not ?i_ec.essarj.ly im/aJid, .if it is 

carried' ~.ut .QY: pfovisions reasonab,ly necessary I ot· 
. the purpose and 1~ot defri1nent al to the public." 



J ll 
.Atlorney-(Jcn.ernl .\'. .Arfolaitle Steamship Co. 

(1913), 109 L. '!'. R. 258, 

it was said: ·. · 
. . 

"The chief e\'il thought to he entailed by a monop
. oly, whether iu its strict or popular sense, was the 

~·ise in prices wl1ich such monopoly might entail. 
·The idea that the publ-ic ·are injurio·usly. affected by 

: high prices has played. no i·nconsiderabl(3 part in 011r 

legal history. l t le£l, no clouut, to tlie "enactment of 
most, . if -not .all, of the venal statutes repealed by 
12 Geo. 3,_ c. 71. · It also lay at the .root of the. co;n. 
mon law offe·nce of l ngrossing, which, accortlwg lo 
Ilawkins' P leas of the C1·own (Vol. 1, book 1, c. 29, 
sect. 9), consisted in buying 'UV large q-uantiti~ of 
wares with ' intent' to ·resell at imreasonable prices. 
Jt influenced the courts ·i1i tl,,eir attit·ude. towards 
contracts iii res{rain t of trade.' Although, therefore, 
t~c ·whole sl1hjcct mity;soi:re ·a~:y ~rn~q __ to b~ rccon· 
s1<le,rcd, th~re is at present· gr_o,)1~~l for_ ~ssumrng that 

. , . '.i. cont~nct ii~: .res~rHint of . tra<lc, U1ougl1_ reasonable 
m t1e intQrcsts of the f1arb6s may· be ·unreasonable 

' · in th~· iu tei·ests of the imblic if. c:a_l<>:ulat.ed to p~od.11ce 
flint -state of thin~s. which is' 1\cfer'rcd to· b)' Lindley 

. and - ~o:v-e~ ~ L. -,_.t .J. jls . a: pernifil~ms . monopoly-
. ·: .. t1 1~t LS .,to. sny, , {t . Tn~>llQpoly' calcula te:d' ,to ~11Jia~1ce 
'. 1>nces. to an 'lii11·ca.<;0'11a'vfr c:de Hf"~ In tJ1is' connccttou 

, . it should he i1oticcc1 tluil the Act of'.7 & S' Vict .. c. 2-li 
· which aholishc<l Uw 'd.1mhio11 IAv/;offruibe ~ of eu.gross· 
~ug, docs not Apply to' the Sfo'.tei:l of the ·'Oommon· 
w?a.ll~, ' and that .·mQnopolies .in : the')popl~lar sense 

· · ' of. the '-s.rord ~re more-lJkely: :to arise,. and 1f they do 
· . · anse, are m9rc likely, to lca<l t.o prices being uttr~a· 
' · sot~ably ·enhanced iu . co1mtrieR :.where' a .. prot~ch\'O 

tariff prevails Urnn iu couuttics ·wlwro there·1s no 
. :. suc11 , tariff ... I t i.1; however ·in their Lord,ships' 

. ·, : '..:. · ~~1~1f.:rt , :~~:.~~j~~l~i:a-~~t J:1·i~}~!f ~r:~7{~~;~i0~·:;·~f~,ai~~ 
I , . ._ , C.l.l,ll.a11C~, .JlftC6.S 

1 
to ' (l.n, "·1tn1'(JdS011-'able• (!, j;fon,f , · Wl,ll ll:e 

... ·~ . " 01_i ~~e va_rtf/4llekih'IJ".1t; /ifi.r~pi~t ;'if'o1~cep1"~· c~urt 18 

... \ satt.~fieil thq,t the 1·estramt .is 1·eason.able ·as ~cf ween 
' ·the .parties; .tlifa' " otiii~ will "1'e"; 1•to' !'1'.gl1.t" ' 'o'tie~ t1 I I':.' ' .... \ . '\. ' \ . ,u \ ' \. 

• ~ .. . 1 ..., • .• • I<.\~;~\\ \"\\\,• \ \ \I) ' \;) .f 1•~ ".\_;- ,'.'q,.';\~. ·.,i '+l" 
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·. Sec · · ·· ' , '- . 
• " ·

1
. • F:Dq.de <f; Sons v. Daly db Co., 11. R.- 306,.·i 

'' . ' I,' ,. ,' • . ' ( • ' , ' ,' .. • •' • • . • ' · .. : 

where a . manufactui-ing assorhitioi1 ht1d ngrced npon a 
scale of prices for beer, stoni~ etc., -.,\; tl1in . a ra<lins of 
sixt~en mi Jes ~rom the post oflice ~ork, . ~ritJi. two excep
tions: ' rnie agreement was to· l'l!ll from year . to year, 
tc1:minahle .''upo1~ a mouth's ~otice before expiration of 
·e~h· curr~~'t )~Qar. : ·The 'conlr'act 'vas :upheld. ' The con rt 
said: ~ . . 1 .,· •. . · : • • • • • 

! . 

. -.· "In point of fn~t., when the facts of that caso are 
. . .cfosely examined, the. judgment pclivered in the 
.. ·-court.of Appeal atlirms what.I h~vc always thought 

.. ,,:·.was the law, namely, that a; covenant between per-
. sons interested in a partic·idar tmde f o~· the pui·pose 

: . ·of keepin,q the trad~ as fat· as possible1 atnon.g them
selves, · and perhaps incidenta/.ly of keeping 1LIJ the 

' prices, or, a-s I 11Jould vrefer to put it, not c·u.fting 
' down th~ prices to a low level, is perfectly legitirnate, 

provitle£l that the pa-dies tif the cotJena.n,t <lo n.o m.orc 
, :; · th_ an is ·neces.sary or ·reasotia,ble to effect fl~e object 

·· : . they have · in view; · * " •: ' • ·" " · " : "·: ' ; · · · · 
• • • • • t > • : • I ~ • ' ! "' : : ' : ~ ; • • ; .. • ~ + • ' • ~ • • • • : 

Tins ·1s a covenant of cooperation for , what may 
be a brief period between a few local bottlers, oper
ating within a distance of sixteen miles from tho 
G~uc:rnl. ~pst-Office iu the City of Cork, subject to 
tlus important exeeption,· that the towns of 1\Iidlc
ton m1d Queenstown arc excluded fl'Om the ambit of 

· t.lic cmTcnant . .. To my.mind, when tlie sphere of op
(•;rations is 'cabined, cribhed, confined~ within such 
~mits of time and space; when ·there is; no prohibi
tion? and can be no prohibition, against · ontsidcrs 

. · coming ii~ .. and competing against .any .. pne, or all . of 
. }he . J?C~~ons r:~med a~ pa1;ties to .the· ,covenant, the 

.. , . PU~~1c, a~ al.l ,e.ve11f .c;, cmmot s1·1.ff er 'ivl·o1ig.' The' public 
· · · cau. snffer ho injustice; and, in ·the ·ordinary! sense 

.-· .. : .. of. the· wol'd, eanuot· ho dct.rimcuta.lly u.ff l:cttid . . '£ho 
· " . arra11gement . seems · in reality to: have. bocn found 
:,, ·(:: nec~~~~ry by a· fcw. lo~al pottlcndo pre\:ent some. of 

then n~1mber obU\infog"un 1lil.dnc; advn:ntage during 
-a 'short period by selling at .unduly low prices. · No 
one was compelled t~ . .o~ecl~t(f 1 the deed.,! Bu.t~ as be-
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tween the firms or individual traders who ciecuted 
it., tho deed prevented 'cutting.' A reputation for 
low pri!.'!:cs once gained by a firm or individual trader 
sometimes ·lingers for a long t ime ' after normal 
1rnclc prices· have been adopted. ·. · · 

I{a\ri~g regard to all tho facts anci circumslanecs 
of this case, I · nm prepared to hold out merely tlint 

.. ; this contract . i~ ·not' per se unlawful, but that itjs a 
. : · legit.imate and ..fair arrangement to v;hich a Court 

of Equity can give effect without infringing· upon 
the principles Ly which the court is fettered by 
authority. ·. Tl1e . prices, no doµbt, are prices which 
impose theima.ximum prices as the ·minimum limit. 
That was . st.a ted in evidence, and not contradicted. 
In olher words,. the mnximum prices .. 'diich the sig· 

"·.. natories to the deed were in the habit of gettiiig are 
, , ' the minimum pr lees set forth in the ,schedule t_o the 

·· ·. \ tlcc<l. But the evfrleticc it?- the case sMisfies me tlial 
·, .. ; .... alt pa1rties ' concenied, bottlers and their .custome~s, 
. ·. \· considerecL the . scheduled . prices . 1·easo.nably :fair. 
'\ · · II ow. doe.rs thi:9 circumstance . affect.; or injure tlte 
. " · publi.clf .··. Outsiders arQ. absolntcly free to coropct~, 

und if the sche<luled prices ar·c . toq· high, the ,pul1h· 
. . . cans can. buy elsewher e. I do uot think, then, that 

' . t11c pric~s.· can· render this contract objectionnblc." 
; ··: .· , ,, 

, ~ .•. ; . : . . . ; . ' : :' .,, t: 

':.:!;:: : · .DECIS.iONS BY THIS ~COURT .·(AND OTHERS)"., :.· 
> 1:n·! .. :; '. .: ~ '.; ' ... : ::"' .~ ~.''.· ... ·1 .... .'." ...... ·, . , . .. .. . . . :·. : ; • : :; . .. . 

· :. :i' i .... 

· · ' ·' ·, U·1iited. 'States ~/. · Tt:ans~M issouri Freight. Asso· 
• •• ;

1

Ci~iiq~; -166 .u. s·. ·290; : : . . . . .. 

·au' nssociation . composed of eighteen r~ilroad corpora· 
:~i?n~ had ~gre~ upon 1·afes· for all ·competitive. ~raffic 
. wos.t , of . ~11~· 1'n~sis~ippi :nive~:''. .A.:n:i~3~riti of~11c court 
·held that. the contract 'vas rea.~onabfo but that the Sher· 
;man Act pr'ohibited every contract i~ res.train of trade, 
.. ~lrnthei· rea~dna.ble . OT not . . ; Mr. .J ustic( .. \\7hilc;; with 
w~o°.1 co:ncurre:cf jus.tices Fie,ld,· ~~ay a~id Shir~s, argue<! 

·that masnrnch as the contract was ·r eas(mable i t was 110 

obnoxiou~ to :the=Slierman ·Acti !. · '.;;·;;·, ·-··· ' 



The views of Mr. J ustice \Yhile were subsequently 
adopted by ·this court in the Standard Oil case; and it 
is now the settled ·rule of ·this court that only <·ontracts 
which 11nreasonably resh'ain ii~tcrstatc trade or com
merce arc olmoxi~us to the Sherman Act . 

. In tJic following cases i-1/jwry to the vublic by menns 
of. charging .q..xccss{ve i;rices" ,\,as .emph~1sizcd: ·. .. . . . . . . 

. . United Sta.tes · v. , U . . s. Steel Corporat~iJ1i, 251 
. u. s. 417. . . . . . . . . .. . ... .. . . . ' 

· ·;; jl_outague !; Go·mvany v. Lowry, 193 U .. S.· 38. , 
.American Col1.mm & Lumber Co. v . . Unilecf, 

States, 257 U. S. 377. 
Board of Tnide of' City of Chicago v. U11i/e(l 

-States; 246 U. S. 231. . · ·,1 . • · 

. · ·. Standard Fashion Co.-v.':l! ag1·ane-Ilouston:Co., 
~ .. ·!.'J;., , 258 u. S."346: : :~:. I ·> ) . . 

"· · ·· Uriited States v. · United States Steel Corpora-
" · tion; 223 Fed.'·55. .: · ! 

· ; .. " ; United Slates v.' B. I.- Du Pont De Ne·niours·& 
. .. Co.,· 188 F ed. 127. · · 
· · · · · Manchester ~& LawreHce 'Il. Co. v. Conco1·d ·B. 

· Co: (N. II. ), 9 I,J. R. 'A.. 689. 
'·.'.'. j . : : ' · .. . ' ' 

· · .&$ ~e ?ia~e !~etet~f~re ;h~wn, · the .A·~·t:i~i~s; ~f- A.s~~oid
.tion , do ,not . undertak~ 'to fix or re,r;ulate : prices, limit 
produ~tion or fr~ any wise r~str-ict rnem'(Je~s a~ to wjic1'i, 
tc~1ere or. to whom thqy 'shall .sell their flooring. .Each 

·:mcn~~er if · ~eft, ab.solute!y fr.ee . to .. . determine . his 'own 
pt·ices, output, tcnn.s, custonicrs, etc. There is n·o· proof 
of any concerted. actio·n by 1nembers of the present A sso
ciation with respect to prodluction 01· prices. Contrary to 
the- · allegations of the"\ petition, the undisputed proof 
showed great and unusual variation of prices . . And · in 
view of the undisputed proof that the prices of mem-
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bers have always bc<>n fair and reasonable, how can it 
be reasonably sai<l tl1at there. has been au mireasanable 
restraint of interst.atc trade or .commcrce1 

"rhi~, .. a'octrine .'doc~ 11ot ' i1~volve nny price-fixing by 
courts. 

The prop/ mer_ely show~ that there has bee1i tw viola. 
!ion of the Shen~an Act. The petition. shou!d, there
! ore, have b<ien disniisse'd: ·It is time enough to take 
act~on wh~n there is an agreement or ·co1i<luct which re
.suJts. iu an 'ltnreaso·nab~e ~estra,int of intersta~e tt"ade or 
commerce. 

'· . :l!Jven if there 11ad hemi ·proof of a much closer approx
imation of prices obtained bY members to the Average 
. Costs, the result: would uot b~ different. .,Ve may safely 
assume t.bat (wil.biu limits) fiooring ('au be produced 
.m<Jre clieaply .mva.Jnrgo. sN1le. than jt can.on a small 
f'calc. It is a coromouplacc.' of ecouomics that given a 
verf ect compelitiv(~ 1narke.t ·''the . price of ·diminishing· 
cost goods leuds to equal their cost to producers working 
on the largest scale justifiocl l>y the existing conditions 
of demancl."U•) As .stated by.Asl1ley: '~It has been the 
d9ctrine of orthodox l~nglish economists that 1wrmal 

. value;. o~~ r>'ri~e .ti. e..; ·value . expressed i.n terms .o{ o~e 
particular comino<lity, gold,· wl1eu the Yalue ·of tho latter 

'_itse~ does not flnctuaie), is , iu ·th<(caso of the vast ma· 
jority _of articles,· <1cterm.i11cd by :eost of produ~on." 
The proof ,.;a:s that the ·Avera(l'c Costs' ,\·er.o honestly 

b 
_. _ ____: ___ , . ___ . -·--·-.l.~_: .. _· ·_: ........ - ·-'. - .. · .. . ·.---J,.,. 

. oiTnylnr'~ Pl'i.nciple;i ()f .Jl)o;·1wm.f<"~. ' ti11. ·: ~.l2-2i'.i3, . :;u7_, Of: cvu1·sc. i11 

'e(.'{)nomi<~ tueory tbe term ro;:t <11 /,;·oau.,:tujii , lucht<lcs -c11·dinnrr prvtll 

. njlon· the <'i111itnl employed. (Ashlc.r·1:1 EC<1no1i1ic Jiislorv aJ11t 'lhf'1YV 

-CP:irt· i), v. 130.) ·It is· niso trutl tbat n per!"~t <'Olll~titi\"e market 

nCVeE· eXiStS, ' 1 «I ' . ~ . , . : .. 
•• ' # t • 

-
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and accurately ascertajued; also tl1at the clements con
tained therein were proper. The prices of different 
members Ynried-some above, a f ew at, and the great 
11iajority of tltc,;n below the 4vet:a.ge. C~sf.;: . Is it strange 
that there was some relation hetweC'lt tlio '.A Yer::1gc :.Cosf's 
and the pri~cs1 ·_ . . . - · -- . : · . · ' . 

. • ., • i • , ~ , I( j 

To say:that the Averll,ge Costs wern ,minimum prices, 
' , , ' . . J ' . .. . 

or that there was any : agreement, express . or implied, 
that the Average Costs sho\lld be maintained, ·is, of 
course, to utter nonsens0. . . ., 



. L,' ~ . 

• r ' · • ~: 

' 
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XI. 
,.:. . ... . ... 

•,. : .. 
In. acld,ition to the ·undisputed proof that the :pl'ices" obtained by 
. . ~ ~ . . \ ~ : . . . ' . . . ' 

members of the present Association had ·always substantially 
·~~ried; :that th~; pri~~s . of such m'en°lbers were fair and ~eason· 
a.~le, and that although the flooring man~faCtured by ~11cll 

. ,·. members" was' supenor to' that ' ·mai:mfactured by nonmembers, 
' · the' 'l>nces ·of in embers were -generally lower than those of non· 
! l; • : . . . • ' 

members, there was the following undisputed proof: 

(a) by the Government's witnesses, 'including both coni· 
petitors and buyers, that competition among the defendants 
themselves, as well as between the defend.ants and nonmem· 
bers, was strong, active a.nd vigorous; 

(b) by dealers, large and small, in the principal centers 
of consumption, that there was and always had been vigor· 
ous competition among the defendants; 

(c) by dealers that the defendants were unusually fair, 
considerate and honorable in their dealings with purchasers 
of maple, beech and birch 11001-ing; 

( d) by economists and statisticians that prices of the 
said members had tluctuated in accordance with the laws of 
supply and demand. 

No witnesses were produced by the Government to testify to Jixa· 
ti on or uniformity of prices, unfair :practices or restraint of trade. 

In view of the foregoing facts, the Government's petition (under 

the decision of this court in the Steel Corporation Case) should 
have been dismissed. 

l!'or the evidence in support of tl1c first paragraph of 
P oint XI, sec pages 11.6-143, 54-61, 47-54, supra; for that 
in support of (a) , see pages 1.16-l4il, supra; for that in 
support of (b), see pages 121-143, supra; for that in sup
port of (c) , see pages 62-64, supra; for that in support 
of ( <l), see pa gos 207 -229, supra. 
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:;uni.ted States , "~ ·u1~itecl. States Sie_el .Corpora
tion, 231 U.S. 4:17,.447-9, ' 

the courf said : 

,: . .. ' "From this cligrcssio1i we return to the '.consid
ci·atfon of. the conc111:ct 'of the .Corporation ' towards 

·. "its .' co.rn.pefi~or~~ . "Besides the ~frcnmstances wh~ch 
. we have mentioned 'the~·e. are ·others of' probative 
.. : St!;e1)gth. 11he coni1;anjj 'S .. officers and, as well, its 
: , competitOrs . and, custom.ers, _testified that_ its · coni
: ·. petition, was genuine, dfrect.' and 1.Tigorous, and was 

. . .. r_eflectcd in vrices and production. , No practical 
.· ~_-:witness ,teas. p1·od1uced by the Government iti. ·oppo
. '. -. sition, . Its cont en tion is ha.sod on · the size ind as-

:;;· _sertcd· domiua.nce of . Uie ·: Corpoi·ation -·· alleged 
· power for evil, not the exertion of the poiver in 

evil."· Or as · counsel pntjt., 'a combination may he 
. -· illegal bcc.ausc· of its purpose; it ma.y be illegal be
.·.' cause it acquires. a , dominafoig. power; not as ,a re
.· ·.snlt of normal growth . and developm~nt, but : as a 

.. ·: result of..a combination 'of competitors.~ ·. Si1c4~ com-
.·.,~ position-and its resulting. power cqnstitµte; ' in the 

'. . · .. \.,~w s)f the' Goverum<int, ~lie _offoii.ce against th~ law, 
'_, ,. (J,IU~ yet ·it is. a(lmitted ~ 1t0 _competitor Cam,~ 'forward 

.' ~ ; ~~1'!4 .c;<f.id .he.· had ·to"accept the, Steel Corporation's 
_,,:, ;, prjces.' ,Bnt thjs absence .of .~ompla).nt counsel urge 
:. : :: against i the· Corporation: · Competitors, "it is ' said, 
. ;'._: follo\v~d the Corporati<m's· prices ~ocause:they made 
. , : . money . py the · imitation: · Indeed · the . imitation is 
· .'. . . J1rged. as an ' evidence of the· Cori)oration'_s . power. 
'...,. ; 

1U11iversal imitat ion,' c0tlrisel assert., is 'an evidence 
. ?f power. ' I n tlJis coucord or action, the contention 

_ i~, there is the sinister domiiiance of the· Corpora
. -:· · hon-'its extensive control of· the industryds such 
... ~~'. that, the , others . (independent . companies)~ follow. ' 
·-. . · Counsel; however, admit that· there 'was ~occasion.-
. · ally' \some : c·ompetition, .. hut reject the suggestion 

_. .. , that .it' ext.ended practically to a war between the 
·,-.:.Corporation aud "the independents: · Qou:nsei say, 

.\_· _; i 'They (the· Corporation is made a plur·ai) called a 
· ~ . few-the11 :called 200." witnesses . out of ·some forty 

· .. ... : thousr:i11ul <mstormers, and. they exp~t 'with ·that cus
tomer evidence to overcome the whole train of price 
tnovement shown since the_ Corporntion was formed.' 
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~\ 1)(1 'movement of prices' counsel oxplnined .'as 
shown by_ t1~e, pu_h1ishcu prices . r. . ~ . ~· they were 
1ho ones that the competitors ,\,ere maintnining all 
during Urn interval.': · ; · 

It icould sec1n that ' 200 11:it11esses 1 would be fa irly 
represc12tatii;e. B eside.<; the balance of the 'forty 

, , .. t,1wusand c1+sto11.iers~ was, opeti to Hle Gpver11r1nenf t~ 
: draw .icpon . . Not hm·inq ·done so, is. it n.ot penmss1-

:. , ble to ·inf er tl~at 1ione wo,ulrl testify to th~ .existence 
·· of 'the irifl11enc'e that 'the · Government ·as$eds, At 
. any rate, -iiot one was r.aUed, but instead the opinion 

.. of an editor of a trade journal is addnccd, and that 
· '. of an author ·and teachc·r of economics \,·hose pbil

.. ··!. osophicnl deductions had, . perhaps, fortification from 
.. cxperienee as Deputy. Commissione~ of Corpora?ons 

~ .. .- an.a as an _employe-0 .in th~ Bnrean of Corporations . 
. llis df',duction was that ',when, v1·ices a.re constant 

~ .. ~hr~ugh 'a '. .definite periocl am. artificial. infl-J!e1u:~ ~s 
. . : ; .~ "J:idicate.d ;.· if. they vary , di~ rf n,q

1 
such. ~ : pet"l.O~ it 1s 

. : a co~isequenc~ of co1npet1twe conditions. It has 
,, ,. \ hocomcn1~ a.phoriF:nn thH.t th.ere is danger of decep· 
:.i1'.'., f~<m in- ~oi~t?~·ahtie's, ,mi(~ i~·i ; ':l.' ca.se o~ t~is . importance 

, .l we s,hon!<L~wv:~ -~~methrng su i·cr . .for ;i_udgment th~n 
:·. :·: 8pe(:~llat~o!1, s?,mePi.in~ more (-h~ti a, c.J.e~ucFon ~qmv· 
"·. ocal ~f itself ~ eve.11 thqhgh' tho . .facts 1k rests on or 
.. .... R;Ssert~. '\yere -n.ot contradicted . .... If the phenomena of 
. . :. p~odu_~.~i?:ri .. a~1d pifoc.s: ~:ei;e ·as .easily ;resolYed ~s the 
; · .. w.1tness implied, much discussion and much lltera· 

;,: t.uro ,hay~ _be.en wasted; '. ancl ''s9me of. th~ .. probl_ems 
.. ,that: ~n;~ _nqw d,istr.acting 1he _..\.vorld "~onld be g:ven 

: :· , .. co~p~sm~(~~lutioh. , Of ".course .competition afl:ccts 
.. rn:~cos)mt. 1t·1s only puo among ·other inflncmccs a~d 

: " .,! l does no_t Il'l:<ire t.lian: thoy, registe~ i tsclf in. definite 
aud legible effect: . . .. . . . . .' . . 

' I 1 ; : • : - • ~ : ' • t ' • i . I • : : • i : ; • ; • I ~ • 

:"· , .. ~ . · ;lV.e· m~gil·ify · the ·tcstim.ony by .its consideration. 
· ,..,_. Agauist t~ · competitors, de'alers and customers of th~ 
' ": · 0,01·po~aft0ti testify· in niultitud e that no atlventi

!' ·. ; · '· t iot~s 1!' terf~renc<J ; u>a.s · · e;n ployed ·· to . -eit!t'er: ·fix OI' 

., .'..'., i~naintaw.- P_r:wcs. ct11rl .'thal. th_c~y.1,~eh~ constant _or va1:· 
•1"' ied .rtecQt di:ng to. natu.ral cona4t·1.o·us: -·Gan this testi· 
~- , .':· ·:·+n,o~iy ;be 'wini?>i~zed or ~lism,is~et! ·by inf errini that, 
· ... , as in~i~mat~d, it 'l·S .an .evi~lence of 11ower 11iot of wea~ 

• :. 
1 ness ' ·. a·nd po,wer '.~xet·ted .. not only to, .suppress com· 

.'\ '' \ ··. , ...... ! ..... \"l.• ! ' '. '>·· ,·;. ·.··. ~ . . . 
t\. .. ~ "\~ ;_ '·'·'.:• ... • \·, , j.1~~.\ .. \ I~ \'I \ . , \\•:'\,\.·, ,.° " ~ .: .... ;\. ''·' ,, ••:• ', 
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vet i.t .io 1i bu i to·.; btJ ~~i ii(:l' f <';~~ hnou!h : ··is tl':r, · n fc:cs,~a1ry 
infr.reuce, Rlrndrn._q 1.nfo per.1ury to dr.my its ~.xertwn' 
The situation is indeed singular, an~l we ?nay ioonder 
at it, 'W01!fler tha~ th~ d·e.?potisni of the Co1:12oration, 
so baneful to the 1world ·m the representation of the 

. Govet··nment, d.·id not i>roa,iioe ·protestin,g victims.'- ~ ., 
•• ! • • • ~ ' I " • • ' • ~ : : : 

. .AnQ again on page 45b .. . . . .. . 
':" ••• • • ' '•1\' ' 

· ·. · ''The Corporation \Vas formed in 1901, no act of 
aggression · upon its. competitors is .chri..rgcd against 
it, it confederated , \vith them at times in offe1ice 
against tlie l.a w, hut ab an do ncd 'that befo1·e this sitit 

·wa.s ht-ought, and sin<:e ·1911 no · act 'iti"violation of 
law can be established against .it except Us _exi$te1u;e 
be such_ ~·n act.. This".is urged, as we have seen, and 
that the interest of the puhJic is in.\Tolved, .an(!. that 
such interest is pararoomit to corpor ation or com
petitors. Granted-though it is difficult to see ho1.v 
there can be r estraint of tra.de whmi. there is no .re
straint . of 'C.O·mvctitor:s. in. the . (rail.e not·. r:omplain.ts 
by custi:muws-how can it be \vorkea· out of' the sit

. 11atiou. a11d 'thi·(nigh what propositiori: of · 1aw1 · Of 
· ·course it ·calls for uot11ing ()ther· t han a right ·appli
: cation.of tho·1aw; an<l ;to; repeat what. wq. have said 

.a.bovc, .. slwll·u:c'·tlec:la.r('; the. law to be that .s·ize is 
.· ,· mi- .'off.f'.-nce e'i·en. tl1~u.q7t'' it .· ;1i1nrr:.,.· its own"b'lisHi'ess 
· :·,. ?i~r:ause 'What it do'P..~ i.~ imitated! The Corporation 

1 
• 1s · uudo'ubtcdly ·of . iuipressh·h-'size , .. and ; it takes tin 

effort. of r esolution not to lrn nff eet.ed hy it or to ex,.. 
aggernte its influcnee. lJut we must adhere to the 

· . law and l!t·e lCJ;w does not make ?nere. size .an off.e.nce 
,-.··.or the: e~i~te·1.1.c.e of,unexerted 1'>0°iver '*n, offence. It, 

, w_e _r'~pea.t; · rcqufres' ouf~:f't acts m-i<l t.f~tsts t o its· pro
hilntwn of them a-ncl it . .,• zro·it;er,·10 ~-epress ·01' punish 

,·. them.·:. U cloes .not compel: couivetit. fon ;110,_. requir~ -. an that .is vossif;le::' . . ! . . . : . . ! ' . 
• • •• • ;, - .. " ' ; ; ;. • ,., •• • t ' - ··. ::, : ! 

. . It is true tha ti {11b'r~ , {s -~ c.oi1sfoer~hle . evide11~e·: hi. ·ti1e 
reco1~~l which ~ho,vs .. att<'mpts tO fix . prie:es iil the years 
t!iat preceded · ti1e .. <>~:g~l.;ii-~ati<;n 'of tl1c. i>~~c·s.ci1t· Ass<~cia,-
hon. But the di\~crsitie.s ... set . Jo.rth ·" ~m . pag~~. 6~~~5, 
supra,, .an,d ~th~~ : f~~~tors _J.eI\µ~r.,jj~ ?-n , s.ue~1 , attempts 

. . ' . . .. 
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fu tile just as si:r;nilar attempts in other lines of industry 
ha.d 'been fotile.61 · Th.et·e was no abandonment of inde
.. pe11de11t ow~.ership and control of their several. busi
'1~cssqs / th.~1re · w~· no direct ·~ontrol' over .Output, tior 

monopoly of raw ·: 'n~aterial; t !iere w~r~ too many 11-011-

member ma.1ntfactu.1•ers, too rnany competing floorings, 
both wood and composition.. It cost too little to enga.ge 
in the rnanuf acture Of fioat·in,q. .J.'he industry WG.S Wt· 

~)rotec/e~J,'bif'iJt.itent.i or the tariff·. And although vari
o~s plans were 'formu'lated, all of them necessarily broke 
down« in practice, ~nd. ~ach membei· di'<l a&. he pleased. 
without the. imposition of any penalties wliatsoever. All 
that 'vas aecomplished '\\·as the improvement and the 

.~tandardization of .floori.11g. . 

'.'..·.E~e·;~ · ~;l f ~;11i~l attempts to ;~gula.te. v;od1idtion or 
·vr~ce(uiere aba1idonei .l<mg pri.ar to the filing -of the 
0pvei·111ri:etzt,' s petitiJ.;i. , .. A · 1{e\V Associ~iii on was formed. 
Au ,<;pi~iioii . as to' ,\~hat .tho ~c~ber~ ·~ight.· lawfully do 
:was .obtnincd ;· and the undisputed proof .shows U1a.t tlie 
"expli~.~( rli1;cct~on~ contahied in said opinion w.iU1 respect 
Jo, the cotidi1ct of . tho . Associaffon have becri. carefully 
.obser.;ea'. ,; (P~~es ; 231-2, 273-4, 298; .. 300-9, 310-3i3, 
sitpra.) .: , .. ; ; ....... ,, . -.i : ,. · ,, : ... , , . · 

~ • ;, ' ' , ' ' I I \ • • ' ' ' ' : ' : : '", i : ' ' t ' i :, " ' 

·~·,·The" 1!iembn·s of th i!•· vrcsent ' ...d.ssociat-ion :have 1w 
iJ0~1e.1· . t9 co~zfrql. j11·iqes.-, .. Th e1·'e "1s ·no .vroof . _that they 
have· r-ve'r ~ve·1i , attc~1i,ptei t~ : ·;lo ·so~: . iec~rding to t11•

0 

rule announced: in the Ste~l Corporation case, lh~ pc~i
tiou herein shonl<l have bcon. disniissen, especially 111 

view of the facts _statc<l in onr Point XI. . ._ . . = . 
I•. •£.t ···;* • 1 i •;•.,iJ i .. ).1 ·.: • ' _:.__ 

-·---~-··-

... : '~Iic;\~110)~·~ 'i•Tie' k~~z:;/ti~;~ ; of. ~fo;ic~: aJ~It~!f~~; : ( n~~ . ·~Jitlo;;):. ~P· 
170·17:J: ! 

1 
.· , . . ·; ! '.· . ' '. H~·.: \ :_·i .• -~~· · ·: !! l .• f ! •• 

' : 'llncrosty'a :T 1te ; ;611.;t: ,1f(;~:£•m'ciii '1n 1irflltt1~ ' Jndu,~frit; rl>P.: (l.9. · ... ! 1 

:·: Rlpiel.la· '.l 'r~st8': P:o'o.is Ana· dorporatio1l;i ( r~~iSed ~dHi~o) ;· Pl':· 1.rr. 
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The following facts: 

(a). fundamenaj dLffe~ences that exist "among a~socia
tion members; · 

, ' . ': (b) .·unstable basi/of the illaple,: beech a~'d birch :floor-
ing iildustry · . . · · · · > ., • ' 

• • i . . . ' ' . ' . , ' : : : • ' ' p • ' ' I, 

(Q), : relation that association members .bear ,to the . fl.oor-
ing industry as a whole; · ··· · · · ' · ' 

,.. (d) . lack of. control of_ any appreciable p1·oportion of 
raw material; , ' " 

0 

• I/, ' 

(e) ·fr~g~e~tal·y ~ha~a~ter of statistics ~~lleoted a~d dis~ 
· ti·ibuted; . · · · .. 1 • • • 

(f) publication' of statistics collected; 
(g) rel~tively supe~ior position of lumber dealers who 

buy or handle from 90 to 95 per cent. of the ftooring manu-
factured by association ·members, · ' ; 

and many other facts disclosed by the rec?rd conclusively _d~mon
strate that the collection iL'ld distribution of statistics' by the 

association cannot · injuriously affect "interstate trade or com-
merce. ' . . , ~ 'I '.'; 

1
{•, :, I , ,I ' 

~ . .. 1 • ·· . , 'I • , • • 1 • • t 

Th.e necessity for the collection a11d distribution, of trade .s.tati1>tios 

. I~r the · be~efi t of_ both . huy~~s and sellers is recognized by all 
. 1 

modern economists. : .'i : : ~ 

I We"have already seen ' that 'ali : the~ activities I of the 
'. f • • "t 1 • ~ • I. : \ , ' l f r • • • , 

prc~er~t Asso:eia.ti?1i;,,i1igfudjng }~i,~ i qq~~~cf/on:. a!1~!, . distri-
butio~i of statistics, have not restrained interstate trade 
or commerco. The evidence is undisputed: 1 I 

. ,.: ·r.:. '1l1hat; the· jn:ices · of':Associ~tioii" members : for 
... ···.maple,- beech and birch . Jlooring · h11 \ 'O at nll: times 
: , -'. pee~! fair. ~114 i:eas9na~~e. ,, .•.... ,· . ..'.; .. ,, . , 
· :.: · 2. LTliat· such prices have never been 1 unifo1·m; 
.. ~h~t _th~ -~pread. uetwocn the pigh and the low py;ices 

quoted or · obta'iiied =for any item at ii given · time 
hn~ been unusually large, and that ordinarily· the 
prices of Association members for flooring are lower 
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than the prices of noum(•mbors, despite the inferi
ority of the flooring mnnnfactnred by the latter. 

3. 'I'hat tlie prices of A~soc:iation members for 
maple, beech and birch flooring have fluctuated in 
aecorclance 'with the·lri·ws of supply and demand. 

·: 4. . ~rhat in . the sale of flooring . there has· always 
·existed strong, active and vigorous competition, not 

. only betw(;).en members and uonmembers, ·but among 
the members· of the defendant .Association . 

. .. .. . :. · .. ..... : .. 

The. xecord' sl~o-\vs -that several factors concurred in 

producing the f?re~?iug r?~~lts_. .... They ~r.e: . 
(a) 'The absence of concerted action by I the de· 

fendants,-their . obedience .to the directions con· 
t.ained in Mr .. ·N e".;man 's written opinion.· · 

· . ·. (b ). '1"11~} f~n<lame~lt.al . :diiferen~~s: .f.hat exist 
among Association members .. · .. 

. . ~ -( c) The 1msta.hlc . basis of the ;maple, beech and 
, ~ ., ~irch !loor~?g)ud.1~stry. >' ·: .; :. :: .: .. , .· · 

.(cl) · rrhe relation tliat .Association members bear 
to snch indm;try as a whole. 

(e) The nature of the stnlistienl and otlier ae· 
.. = tivities of the·itlef end ant. Association .. · :. · · · · · 

_., (f) · 'fhe puhlieHtion (,f"lhc statistics collecfod by 
the Association. .: ::. :.:·; : ._, .,_·· 

:.; f : ·,~ , (g) 1: ~l'hQ, rajativcly. ;mppr.ior . pos_itiou of lumber 
· .. ·,. deale~·s _who buy oi: handle 90. or· 93 per cent of, th~ 
. . flooring manufa6tnr()d V'I; . Asso<\int.io1dnim1bers ... : 

.• I : ·. • ; • -\ : • . ; . • • ? . i ! . ' ~ : ' ~ : • • ' .. ·~ ' ~ ~: I • ,r: . • ! • . . ' ' . \ '' ~. :: ~ ·:. • < ' •, j ', • ' . •. 

Most of the f.ucto1;8 a bovc mentioned· are constant and 
fixed... Th<;>:y, co\tld.: h~ ·:<1l.imi11ate.~:. ~nly by. ~eaus of a 
combination. or1 tr:nst. :\vith· .a (!apital'. of some $50,000,000. 
They are the circu.mstan.ces tliat"rendei• the' 'statistics of 
the_ p1;eseni .Association ·.innocuous· from a legal point of 
~:~~~f' ';i1~~(~)e~e~~ial: t~ horn the' ·g~~ietftl · pupli<(~¥f ~~sso· 
c1ahonmemb'ers· ... .. . ·· - , .. , · -.~ ,lj'·· '·' !'" ,, .. ... . 
..,• • 1 • • ; : • .t • •• • : • ·: r f I ,' ~ : • ':; ·~ ; d . ) ~ ; j • ~ ;. :, ' ( .: : j ~ : ; " , ;~ ! ) '., ; 

' ; ' 1:\ I~ .)! :: : .:'t·:~.\• • 'j ,.'~ : :: . : • • ;• ., : c ; , , ; · 1 ;: · ; ~ , ,.._.,. ,.• ·: · ~ .'·· ~· ,.~ · jf.~ 
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:FUNDAllENTAL DIFFERENCES AMONG MEMBERS. 

Th.csc .. <liffer onccs consist in (a) amonut of timber 
owned, (b). quality of timber or_ rough Inmber owucd or 
available, · (c) flooring capa°city, (d) location .o! ·plant, 
which results in different labor, manufacturing and mar
keting costs, ( e) . percenta:go of. capital invested .in prow 
duetion of flooring, which ranges from a nominnl amount 
to 100 per· cei1t, and results in diversity' of size; equip
ment, organization, business relations, :financi~l strength, 
credit, needs, Lusiucss metho<ls, ability, information and 
reaction to ' busu1ess conditions, (f) kinds of flooring 
manufactured, all members producing maple floor ing, 
of.hers. beech. and birch also, still others beech or birch, 
(g) grades of rough lumber ·used, (h) kinds o.f matchers 
or fl9odng-machincs used, which vary markedly in ca
pacity,' -.(i) thi~lrucsses and· widths of flooring produce<l, 
(j) cJass · of trade ordinarily catered to, (k) warehouse 
cnpacity,· -whicl1 compels ' disposition of surpluses (aris
ing ~1~om ·necessity of mamifacturi11g nll g rades ". and 
widtiis at ~n'me time) ,v]ierev~r· and at wltateYer ·p~ices 
can be obtniued, (1) m1uketing methods, nud (m) indi
vidual hrmH18 uiid tracle-mnrks, ··which· result in prefer
ences among buyers. (Pag~s ·66-75, s1tpra.) 

• 1 · ' · • • • • • • • ( 

' F';~1·th~1;more; >tllc i:~em·b~rs:_ a~:(; ' nH~rei), ·ma:nufactu~·e"tP.. 
Hobsori, wh'o c'erlni111y' is : uo·.'ciiampfon of th~ ca.pitaiist 
system say~ : . . '. :, .: : :::,. .; . . .· 

1 
I ' ' : • i 1 , • ~ : • • • ! - . f • ".' t • • ! '• ~ • 

·. , · : ""Regardiug. the single. larg~ corpq1·ati~n as .. the 
.. m~trument, 'of monopoly, t,l1er e is no .evi<len'ce to show= 
· that these-· i 1uhtst rial 'corpi:n;ations ·have" yet deveI-' 

oped suffici()nt strength even in America to limit 
o.u.tput or to hold np prices for o.ny consider able 

·:: .tune except. in the case of. a small n11mbor of com-
",: n:iod~tics. If we add to these .Trusts .the jndustrial 

~ '• ' • • ' t : r • I • • t • • • • ~ ~ • : 
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pools and other combines, the durable monopoly 
exercised tl1rough industrial combination does not 
uffoct any large numlicr of commodities. Regarded 
us a soli<l. instrument of cap~ talist contr9l the iudus· 

. , . trial trust is _as yet feebly cleveloped. Local com
, bi nations in retail trade ju all . probability ~xe~cise 

a larger ' aud more widespread influence upon the 
·, ;. prices paid by consumers: ·' . , . .. 

: · · '\Vi th a few· exceptions the proved power of capi· 
· ;'• talist 'monopoly·'· i.11 America is vested; ·not .in tlle 
. ; industrial tru.sts, but, as we shall see, i_n transport. 

.. and financial corporations and iii corporations h:u!· 
dling 16'cal services "uri<ler charters· or other pnv1· 

• ,. · · leges. · The aggregate influence of the disturbances 
. -· of price exercised by industrial trusts is doubtless 
, .. c<?nsiderable, bnt their power to hold ~p pr~ccs bns 
· 1utherto' been weak, irregnlnr·, and short-lived, so 
. ,·: · far as the great majority· of :the· commodities they 
· ·_. handle are concerned . . I t is very doubtful whether a 
, ., corn~i!wtion of mer~ ma7iufactu~·er~ can maintain a.n 
.. eff ~ctv1.Je 1nonopoly even in a 1ia.twnal market for 

: . . wh1ch, Hiey . obtain ta1·iff I vrotlictiOn. ' . . The . re~l 
· .;-. stnmgfh of. a manufacturing ot· in.dustnal trust f.~ 
_: ... r..ommonly,_- if.. 11.ot un·iversally, derive~ .fr-9111 t?O~; 

1 · : • '>11anuf actm··i·1~g vrocesses with which it is connected . 
. . . (The Evolutw-n of Modern Cap·italism, pp. 190·1.) . 
"'=" .: • ' • • .. . ' :: ': ; \ ; ~. i . ' i . : • : ( . ·· . . 

•: •. . , .. . . '. : 

.. Ass~c_I~TION m::r~ou:ns. :a:.A.~· NO , OONTRO~ o:r. P.AW . 

.. ~A.TER~~~· , . .-.. ._ .i -.. .: : , · .· 

Mnple, beech and birch timber is wjdelv distributed. 
'(Pages : 24-25; sic.11rci;) . The ~emb~·1:s of .the presen~ 
Asso-Ointfon .own substantially' less. tl;aii' ·2 -p~r, .~c~1t .. ~~ th~ 
to~!ll stand of such timber in the United States; only 
3.9~ _por ;.c~1H::o{~h_e st_~tid . i_~· ~be ;L~¥e _sfa~e~~-'. and but 
0.'(8 ~er cent of, the stand hi the.Middle Atlantw States. 
(~age· 26;.si.tpra.) , ~·- .. ,, . ; ..... ,, ,.,, . . ·, < ;· ... · .... : · 
!j~~! "! '' : ,: :;.'• ~ \ ,· · ~ •. ; i ·~· ,,Ii ~:.l ; · ,, , ~ '~ :': • ' ' ;: ,,: 
. : :~n· 1~22 tl~ere were 2999 'p1;oducers . of; rough maple 
Iriniber in U10 'U1iited · St~tes.r 1in' 1920· 'thcr~' 'vei;e. 476 
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such producers in the States of Michigan ancl.'Wisconsin 

alo~c. ( Pa~e 26, supra.) 
, . , . ~ • ! 4 t J '_ ! , , I 

.An ,~riters on economics, au st~1<ients · .oi · mon~i>olies 
and trusts emphasi1..e the great importance of monopoly 
~r .·con·trol.c>f ·ra,v . material so far as the ·regulation of 
pric'es ,by» i~1d~stria.l tr~1sts . or com~inations are con-
cerned.. ·· ·· · .. 

: ... 

. · The distinguished German economist, Hermann Levy 
(Jf 0;1.op~{y _an.d . Co1~ii}etitio?i) . has said that : inost cartels 
and trnsts in Germany and the United States are di
rE>ctly ·based on either monopolization or ind ired : con-
trol ·of raw materials. (Page 296.) . 

Als9: : · ·_,' . . . . . ~;: 

.. "A -co~sid~i·able numbe~ of cartels and trusts in 
.. :ill ·parts 0£ the . world are . essentially dependent on 

the existence of mineral deposits which are ·easily 
co11vertiblo into a monopoly. In the fu·st place; cer

. tnb~ piinei:als, being found only in a single country 
. . or. m one or two countries, ure from tho outset a 
; monopoly to .. tlie . rest of the world. In tl1is . con
.. nect.ion .may be mentioned the powerful .monopolies 

of the potash deposits in Germany, of kaolin in Aus
.· ,tria, nitrate in Chili, marble in Italy, .petroleum, 
. . copper an<l lforax in America, zinc in Gernuuiy~. Bel

gium and Aineric.a, and diamonds in the 'rransvaal. 
Secondly, certain areas of production, such as the 
·cou.l an:d iron ore districts of America and Germany, 

· hold· monopolies; · if not in the world 'a market, at 
:· least in a given national area, generally as a ·r csult 
: ·of the freight charges 'vl1ich a foreign ·competitor 
· would have to face. · :· · ' · · · · · ' ' '" \ 

\.,•· ;._Tho,!i~·tura.ll;·narro~v limits of such min~ral~\"Calth 
.. ~nd. th~ ma:i;ked te~dcncy· ~f mining· from · the' ·very 
. J.le&.,~mng to accumul~te px.ed capital have created 
, .. _ relati~ely early __ and . . with , ~~p~~~tiye : · eas.~ . close 
1\,mou?P.obs,t combmabons or. a sem1-~on~pohs~ prc-

:.4omrµance of_ particular inter<.'st in n]L such . areas 
of production:" (p:179.f'. ... ' :. -. .·. ,'·.' .1 :·· 

. • \ \ • ·) • .• '\ :.. \ \.' .~ • l ; .. ; \ \ 
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"ln the United Stnles Lht~' oN-producink country 
. . of f~ake Superior llelongs t.o the Steel Trust, whicl1 
···was interested in the years 1902-7 to the amount of 
· 50-60 per ·. cent. .in the .<lcllv~rics from. this . lar~ 

district, and which by agreement two years ago with 
. the· raih\·ay · mng1rnte Hill obtained power to dispose 
in the fnhn:C ()f the l;Cmainin·g r iches of ·the district. 
In Germany, £.IineUo iron, now the most valuable 
iron ore, has been monopolized by the manufacturers 

:; 1 ·of finished products. Ju Siege1·l~d there is the Iron 
. Syndicate in iron mining proper, while but a small 
portion of the large iron production of }Jorrain~
Luxembtirg· reaches· the market directly, most of ii 
being' further manufactured by· the large iron c~n
cerns themselves-a fact· which makes any special 
monopoly organization' S\lCh as a cartel or a syndi· 
cate for the most part superfluous. 1'his is at least 

, tru.e. so far as sales to outside smelter.s in the ~linette 
, ·and Saar regio!ls is'c6riceri1ed, as the big sellers, who 
are comparativoly few ·in iiumber; ca11 command. a 
complete view of tlio whole market and ·check JillS· 
cMevous m1d<?rb1ddhig 'without 'any special system 
of regulating prices. It is cinly in ·the· case· of the 

. .. re.la.ti~ely 8maH S}l)es to 01itsiders in Rhenish ·West
phalia that' SjJturish. comp~Htioii · <lctracts from tl;e 

.,' . power of ,t.bo l~rge . mines. to. influcuco ·prices ~)~ the!r 
· monopoly. · ,In 1110 . United .: States · the })OSLtion L<; 

.. , .. :' similar. The trust a·lid il few' sl.milar;cuormous com· 
;: '. '.))i~~s ; co)·~t_r-c)l mo.st ·<;>f Jho iin)u 'prod\iction, ·~nd . only 

: . : ; ; small' quantities come ori. the market . . : . . . ., 
• • . t : : . • ~ .'· .. : • • ~ • '. : 1 • .. : > ; < • ~ " • ~. f I : I • . . ·: i . ! • ,' • ' . . : ' \' I • •• 

. . :· In.i E'Yfglan.d . things ai·e: very diff.ernn.t. '" .4!.1 .,• • 

:' · Again, rn tll~ ·case of tho. quarrying. of. stones and 
.. :'. oar.th& (speGJally sa1Hlsto11e, slate, limestone, ch~1k, 
· ,;··cI~y) · '1n.01iopoli~~ion.!is out ,·of .the questiOn_owi~ 

~o home competit·ton. The supply of:these ·minerals 
:! ; i is so abu~dant and distributed through such an ex
'·. .'tr~?1,iely .)arg~:: ?iitniper::of C<tinpeti~g districts that 
·. , a:ny · t1.~01~opolis~ 1notenfo1~t .is· impos,~ible .... Th.e .trade 
.• ·, ~ : &_so in .. ~n:ap;y . ~!. fli'.e" b,1:~ih1~:~s . of: vr.ocf,'µ~ti.on''. 1~ ex: 

. , i t~ Mnely ·'·s~~al~ .. 0;~4 · qirf . vla!~~:; co1ri:varatt!Je.ly , un~e 
vel9ped, so t'h.at ut ·these· ca8es ·even focal imonopoltSt 

.. II aSSOCiatfoti,~ WefulJ, :give '.:"a·tt t11i'1ned,iafo :Stim:itlttS to 
fresh competition. • 1

,. .-, ; • • •~.: _;; • ,,, ,_., 
1

• '. - · 
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Thus ·iu England ·competition · is still the ruling 
·principle in the three mo8t impod.ant.mineral prod
ucts . . .As wo shall see hit er on, the .silme. th fog can
not be said of: the fourth one, lmt its itnpoi:tanc.o as 
compared •to · the sum of :Eiuglish . minerals · au<l. of 
their three cllicf gronps ·is insignificn.nt. : . , 

. . : .... ! ·' . . . . . 

· \Ve ca1i.Hiereforcafli'rm· ' geiie·1~al1y: ·'· fir.stlf, that 
England has no raw materiafin minerals ·possessing 
that monopoly in the world's market which favours 
the <levefopment o:f cartels < or. trusts; and secondly, 
that it is precisely :in the most important of the ex
isting raw mineral products that t.he conditions are 

·most tmfavourab1o for monopoly. ··Monopolist com
binations are . consequently . for . practical purposes 

: excluded from the sphere : in. which their s1uccess in 
· , 'other. countries has been most rnarked." ·(pp. 187-
. .. :mo.) : · .· L' :, :· ... 

/ ! .· ; } . . • • ~ •• . : . : • 

~nd on pa.ges 202-3 : 

··~ '· · · . "'Ii~ - ,ti1e uriH~<r st.ate~ · an<1 iil · a-0r-~imy; ~o·,,,cvcr, 
.. niatter·s· ~frri tllffercnt~ J\fonopolies of· raw materials 

•. ! : in .all kinds of industries mnke ·it impossible to start 
... : : uew:: works in , any· .fi:rllshing manufacture. . lV·itness 
_., .. _.,the A~>wricmi'.I:apqr_:Tr_iist, _which .. · ow~s _its power 

·· , to the fact that;' 'aided b?i ·high duties _-on ·ioood and 
"' 

1 pi1;lp, it has monopolized the native fores.ts" a:nd con-
. sequently lamed fresh competition.; "Witness again the 

.· . :steel /ra-de. in, Anierica, a-n4 Gerrnany, in :w!iich t~e 
, . . c1:eation of new imdertak:i-ngs ·o-n a .large . $Cale is 

· · .. hindered· by the monop·olizatiOn ··of' the ·deposits of 
o~e,' or the soda/ cai-tel i1i Germany, ·which has corn· 

, '· ~1:ned with the salt part.els in re/'lt.Sin.g .to .s·upply ne,w 
works with .. ~alt.' , Similar cases . often occur in conn

.,,. tri.es where extensive monopolies 'of raw' materials 
:! exist. side by side -with: finishing inanufaetures; but 

• .. ,: .they: ~re no:t to.J:?e.found, in Engl~nd where Uiere are 
.. ! ; : only .1.~~lat~(l ;monop~lies _of raw ma~~ri~ls, and even 
.. t11ese, M . we shn.11 _.s.ee later· on, ·have ·only a com~ 

· '·· parativCly limited ·' sph!el'e ; df 'npe1·ntfo11,·'1he .. great 
mass of raw material required by English manufac
turers being imported dnty free and at low freight 
rates. It might be thought within the bounds of 
possibility to create at.rust in English finishing man-
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tl.f aclures by the ai<l of a foreign raw material m<r 
nopoly, anJ oue such ntlcmpf has 1Jcen· made by 
the Ameriran Bornx rrrust ·which owns a few re-

. fineries in England. · But : generally Rpcaking it 1ias 
· not been . founu · possiblo by monopolizing raw ma
te1·inls to ·pi·omote monopolies in-·remote stages of 

. . : . finishing manufactures otherwise exposed to com· 
· . petition . . .. ' ·. · · · .. · ... =·. · 

. ~. . . . . . . 
.... There · are . therefore a number .of circumstances 

. · · · ·which serve to explain· the . coutinuecl existence of 
·competition in many English finishing trades. T\\o 
of these.· circumstances-the · existence of : a large 
nwinber of 'tmdertakings and the .comparative ease 
?h'ith iohich this nwnbe~ may be inc1·ease<l-are re:y 
marked in one ·, English industry in particular m 
which the conditions of compotition· sta:nd in ~a~p 
contrast to those in Germany and America. This is 
the tin-plate industry." 

If the. members , of the defendant Associ~tion had a 
monopoly of maple,. beech and birch timber, t~1en the ool· 
lection and distribution of statistics· by them might be 
}l~rmful, especially if such ·stnti.stics were lH)t . acc~~ible 
to tlrn public.::"nt{f the as~~rtio·~ 'tr1Jt 'A.ssociatiori'.mero· 
bers . controlling ~less . than 2 p.er :·cent. of the . sta~d of 
~a.pfo, beech anu bireli timber fo the' United "States ·could 
i:llai,nt~in P,ricc's. by;'iiny ~cans "whatsoovc~ is· ·ri~i~.u!ous, 
especially in view ·~f thcdi~ei·sit.ies e~'istiI;g 'am~ngJhcm 
mid t~1e · facts · lrnreinafter ·set forth.' . United, .. Stat.es v. 
Q·u.a_~;e~ q~t{<?<> .. · ( q. c. A~,1 7th. Cir.). . 232 .:·:Fed.:_ 1-?0,. 502.; 
U'n.ited State~ v. TiVfiifn.e1); ~1·2 Fe<i. :466~ ·475. -'. A f ortion, 
the collection. and distribution.· of statistics :.by · such a 

~~~~1:> .('~n h~~~ 1 ll~(:Iitfi?~.i if ~~)~; ~~t~_r\~: :·e~~~.<~pon 
n:ia1 ket conclib?~.~ · .. And, .fiO )ong : as · tl1c, slatish~ are 
ay~ilable t?= _the: ge~eraL public,\v:lrnt poss~ble ·har~ c.au 
result t • : ·: · . l ;- : :. . , · 

r •, .· 

I : • • : • : • • • • • • : • ~ o : ~· 1 

, . . · 
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The. finished prod~t~t . is. not a. necessary of IHe; .it" ha~ , .numerous 

substitutes,· and is not protected at any stage by either patents 
controlled by defendants, or a taruf. 

- ,That '.t11ci·e arc 12 competing. wooa floorings and 11 
competing' ·composition floorings~ .sec page 65, $upni. 
Matchers or · flooring-machines, · of which there are . sev
ei·~l makes, can lie· freely purchased' in· q'le open market, 
where :.,A,.ss9ci'n ~ion .. ;mom b~r~ ; make .. . their '." pu rcl~ases. 
(Pages 31-32, su.vra.) . · · .. 

.. . . ~ . 
· Iir his .w·ork on The E'i·ol~tion of Modern, Capitalism., 
Hobs9n says: · · 

' . .' · . ~~'!'he r<~al . danger of. Trnsts in their contr~l of 
: prices appears when we consider this control in re

" . · lation to the .various classes of commodities ·which 
fo:i:m the subjects of mouopoly . 

. · ~ "·. (a) The ur_qency of the ;ieed which a conm1:odjty 
· ·satisfies enables the monopolist to char,qe . high 

'. pr·ices. ·where a.· ·community is depondent for life 
:· :' uport some single commodity, as the Chinese ori:rice, 

the monopolist is ahle to 'obtain a ltigh price' !or the 
. ·.. whole of a supply which · doos not exceed what is 

.l necessary. to- keep alive the whole population. Thus 
; a· monopolist of corn or rice in a famin e can get an 
··exorbitant price ·for a · ·consider1:1.ble .. supply'. ' But 

after the supply is large enough to enable every one 
.to satisfy the most urge~1t ueed ·for sustenance, tho 

·. urg-ericy of the nc'cd satisfied· J>y any further supply 
: · falls rapidly, for tbore is no comparison between the 
. : · demand of famine aud the demand induced by the 
~·' plcasu.re~ of eating. . .. •·' 

.•. ' '.. ' ' • • J •• ' •• 

: .''.' · 'A 'monopoly of a necess#y .. of ~ife is thcr~fore. more 
.. :.dan,qerous than any o'ther 1no'l'!-opoly, because it not 
... m~rely places the lives of the people at the mercy of 
· private traders, but because' it will often be the in
~erest. of such monopolists·to li-!Ilit SUJ.?ply to the sat

"· ·, ~sfa~bo~ o£_t.he barost necessaries of life. • ,·,. • • 

: :":·~I' '~. As ·'!'le descend .in' th~ uigen~y. of .ivq,nt's. s°U~plied 
- we find . that the comforts atid lua;uries form a part 
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u f I he st(l;ncl a.rd of z,if c of a small er and smaller num· 
ber of, per.sons, a·iul .c;a.fi,qfyi·ng intrin.sicaUy weaker 
'1ie~ds, · aie 'more liable to be a.ff ected by a rise of 
vn.ce. 

, . ' (b) Closely related lo this consi<lerntion, and 
'working in with it at every point, is tJie question of 
tho possibility of substitutin,q . another . commiodity 

"for · the otie 1n.onopolized. · This ev:eryivhere tempers 
. · " the ur,qency of the . need attaching to a ~omnno4i!Y· 

,'rhere are few, if any, even nmong .the commodthea 
on wbic.h' we habitually rely for food, shelter, cloth· 
ing, that '\\.'e could not and would not· dispense with 
if prices rose very high. The incessa·nt competiti~n 
that is going 0'/l, betwee1n, di ff cre·~'it" corn.modities tllhtcl~ 
claim. to sa.fisfy some part·icular class .of neecl CG11-· 

. not be got . rid of by the ?nonopoly of one of them~ 
. This ~s ·probably · the cllief explanation of the ~o~ 

. : .·prices of' the Standard Oil. · As' an· illitniinam.t; oil 1s 
'' .. : comveting with gas, cc.Mull es," a~ul': electricity, and 

unl ~ss the nionopoly · were extended lat~raUy. so as 
to 1/tzC,u.de· .these awl any other possible.. ~llumina11Js, 

. !he T1·~c.st',s . prices ,. cannot be?. rleler-1-nfoed m:ercly by 
.. tlte 1wc~s11re of tlw. ')/(~eel /or ar·tijicial light. 'fhonizh 
.. to a ~oue~·J1 . 13or.ietr . a~·!Hicial light is pro~ably cren 
· more ii:np~rtaut tlmn ~:ano sugar, a Sngar ~rust ~ay 

1 : have a st~;ongcr monopoly nnd be able to raise prices 
. . )1ig~~r than an Oil 'l.1rtist, because the substitutes for 
... . cano. sugar, sµch as. molasses. and. beetroot, are; less 
. :: ; cf!:e~tive . com)>ctitors'., than . gas, ' Candles, and clcc· 
. . trJc1ty with 01L , . . ' . . . ~ , 

• • • • • t • • • • • ; • ' ~ : : • : ( ' ~ • \ ' • : : • • • • ' • • • ' ' • • 

·· · · 'l'he 'f)ower·of 'r~ilwi:t:y monc'>polics brgcly de~e11~s 
upon tire' degroo in whfoh, their services are indi~
p~nsable; an(l 110 nltornative inodo"bf transport l..S 

open. Somet_imes; · ho,,·over, thoy "miscalculate t~e 
exteut of theu· power. The high railway rates m 
;Engl~d .ho.ye r~eently led in .several quarte!S to a. 

•.... snl>shtntwn of Toad nnd caiial ti· a ffic in tlrn case of 
·1 . : g,ooq~ ~\'.h~rc r;tpidity, o( convcj·anco .wa.s . i:wt ~ssen· 

,., ; : ttnL. '. S.Q. ~al?'o m otl1fa·, ·eMi\~S sea-lnt.nsp<'>~·t has been 
.. substituted. · . ., . · · , . 
I • i~, :· ~ · .. : :; · - ~ '.··. '. .·: .1 . .. ~ ·,~ . ,;· ;r: ,,. ., · ,'; ·· : ~··. ~ll ; '~ l ~ 

... .·'1'110 stro21·~er monopoly of Amer.iCan rail\vays. aon
"' .".'., sists Pal_'tly.in ,the fact that distances are so great, 
.. ' ~. a.nd: ~e ~e~:-.board or. o~her water conveyance so re· . . . ':. ' 
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· · '. mote; · that o\·er a. large · pa.rt of the .Oonlinen t the 
monopoly is· un tcmi>ered by alternative. pos~ibilities 
of transport. 

"' ·•· . '£lie; r·<~vcrs(~ c<insii.tei;ittlon, the . pos~ibilily of sub
·;,. :· stituting the artiek of monopoly for . other .artic1es 

of comnunptio11, mal so securing a .wider.market, lias 
. quite ,as important an influence on pric(~S . The pos

' · ",' sibility of st~hstitiiting oil for c<)al in cooking and cer
. tairi ·other operations has probably a ·good deal to do 

, ... 'with thcdow price of: oil~"' (pp. 231-2.) . 
. . t ' : . ·~ ~ ; • ". . . . ' ~. . . . 

'Ili MarsiuiH's Rea.diiigs in: Industrial ·so.ciety, p. 894, 
appears tlie following adaptation of ~pa.ge 14.1 of Pro
fessor E. .Ii: A, • . Seligman'.s fri.~1,ciples of. Econor,iics: ; 

· i · "By commodity competition is meant the' competi
. · . tiou due . to . the .. existence of. social . choices. , Every 
. . . in,dit>iducd is 9ontim(,ally_ cle.ba.ting with: . him;self 

... whether to . purchase . one commodity · iri preferenc~ 
to another. Where he is on the margim; of doubt' or 
of j.udiff c-r~-nce flze slightest alteratio~ in the price 

I." ; i<}in ca:u19e · himi~ t.o suh"3titu.tc :"somethi-ng :·else, : 'l 'he 
·) ' priueiphf involved; is Iumce called · the principle · of 
.. · ~ubstitntion.·, _1'ltc :i:endor 1nust constantly be. on the 
. . watch_ lest a'Yiy' irwrease' of priCf, cause the . disappear

· ... "': an.ce of his sales.·· "\Ve: substitut.~, ' however; not only 
.·one thing for·.a11other;:but also one agency-of pro
duction for another; in: the. crucible of . economic 
wants everything is fiually tested by its cil.pacity to 

. .. afford. th_c greatest satisfaction. · Jf ot .. only '. will the 
COll8UIDer choose Iiow this and llOW that commodity, 
but the employer will increase now his labor f orc.c, 

. _1ww l1is stock of maehinery, so. ns to secure the best 
· ,;: !(!SUlts. The l<~a:st change ii1'the ·rate of: wages .. 01' of 
--!; ·:interest may lead. him -to ... substituto, the -one · for, the 

other. r It is .. ,only'" by1 replacing . the ., l.e.ss . efQci~nt.iby 
the. more efficient faCtor fhat t l 1c· producer is ·[ihle 
to 1~td1wc the consumer t.o select one commo(lit.y ill 
preferull('C to another. Competition of factors of 
pro<luc~ion is thns n~~Jly an adjunct fo commoc1ity 
compe~1tion. Co-mpei iliotb throu,gh substifotio-n is 
hence import au..t in that it fixes a, ma[J)imum limit be
yond which vr·ices cannot go. Every economic f ac-
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· •! ,
1 t~r, like e;ery ec<.mo~t~c goo.a, may he in either actual 

• ; ! :'or potential compeht10n with another.'.' 
:·~ • ' I 

, ·pf nlcolm Ke.ir,_Professor of Economics in,, Dart.mouth 
College, states that -the substitution of num~rous other 
materials for wood · .·· · · .. _, 

'. ' f I" ~lready a.~counts for! nearly af ~~irth pf the.lumber 
. ; .. be1· formerly cut, and . since most o~ the. change has 

occurred within. the last 15 years, we.may .expect ~n 
even greater refativo decline in t.lie use of wood m 

: ! "· the future.'' . ( M anuf actu,ring l 11ilitstries in .Amer-
. . ica,· pp .. 293-4.) · . .. · · · · 

! • J ' ' : • ' ' J ;. • • : I • ~ 

\Ve have already seen that the floorillg industry is not 
protected by a tariff, aud that Canadian manufacturers 
of maple, beech and birch flooring are ·important fact.ors 
it~ the,. An~erfoan ·mark~t because they dump. thefr ~oor· 
ing.here.' :. (Page .31, ~itvra..) . " . -_ ·. ·, ... _. · · · · 
. . .. . . ' . •. ·.. . . ~ •. . \ . ' . . . . . ·, ' . : 

· · ;All economists are agreed · that regulation of c~nunod
ity prices by civei1 a. trust is extremely: ·difficult in the 
a~se1~c~ ?f a _tariff. :· Le~ a~tribute~ ~ngland's. _freedom 
from cnrtcls a~d _trnsts in mauy industries to free trade, 
a~1d· gives ~1Umer;us ·frlustratious; (Monopoly a:t1d Cotii· 
Pft~.~~?n;: pp; ~90~196; 307-316.) · i ... · .': -. ' . ' i .;· 

. '.:.:.~:~09: , ai~J°.'~~~~~n :~ p~oiuiid" . of M ~de;1i papitaliSt•, 
pp.;l., ;,>.-p., .l >; ·.o; : .,. .. ·. :,; '. . · " : , ·. r ,· ' .< .·• 
• ·• f: •• ~ • . : I r : • • ~ • , • • • < • • • • • • 

. : ; 'rhe importance of ·· patents,, o~ . monopoly of ·finishing 
~r?cesses_ at so~e .stage, i~, of -c~urse,' obvious so far as 
p:i:1ce-co!l~Ol is concerned. (Hobson; p~_ 193.) ,. I 

• . ... ·.: ! . : 1 
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1 ; • , ~ . I 

u costs j oii.11 $30~000.00 to .engRge ·in the manutactur~ of 1ioo~i11g 
from the ground up. · 

' • • I ""' t i' ": . • • ... ' , ' 1 ! ' ·., :, ' 

On~ producer of rough maple lumber bought a ~~cond-hand machine 
, a.t an expense of $5,000.00, exclusive of costs of installation, and 
"' engaged· in the productio11 of.' maple ftoorin·g. ,_.: There ·a.re hun-

dreds · of these ·rough maple fomber producers in the States of 
mchlg~n and. Wisconsi~~ and. pr~ctically 3,000 in the United 

.· states, to say . ~~thing. of. nian~iactu;e~s ot fir an.d oak' flooring, 
, • • ~ • f • • • • 

who manufacture some: maple flooring, and who could · produce 
i·it on a. large scale it the prices inade it profitable to ·do ·so. 

' : 1· •'!·~ \~~~ . '" ! . ·· ~ ~ : ·.··l
1

': ,r 

F~r. the · evidenro · in ,s~1pp01;t of the · foregoing' _st.ate-
mcnts, SCe r)ages 31 ~33, S1~pra. . , .. ' ' 

\ : ... : ~ • .. •• : • . • • • ! ~ ; .,. • .. : • 

. ~ ~ . . . ~ . . ' ' \ . . 
Two members ~f th_~ pr~sent ~ssociation have only 1 

flooring machine each; three members .2 machines· each, 
and six memb~rs 3 ~~hines eac.h. ' (Page 66, -.si1,pra.) 

'lo t ·.I 

; In Levyrs Moiiopoly aiid Oompetitio11,-, it is sn.i.d : : 
, .. · .. : .,,.\\re :1;ave s·e~~ 'th~t" tbe forin~ti~~1 .of. m~~~poly 

:de.pends largely .o.ri ,the number of existing manufac
turers, an<l now i·e sec why it <lid not result earlier, 
even where that was small. It is ?iot the absolute 

'· nmnber of. c01n.petiiig jinns which· is de'cisive;· bui 
: .,.: ·1·ather.:.ho·i'! fa,r they ; coul~ maintain a monop.oly· if 
: .. .. , ... they .. c01nbined . . If a relatively srnall

1 
concern; is eco

nomically profitable) so that a slight in.creas.e, in:.de
mand or price gives a new competitor a fair chance 

. . ~ ,of, exi$tence) exist·ing . 11iakus .. can.not 1naintain. .a 
'1.n°.11:~P9~Y eve?i if they can. obtain.it. 1. 1 ~ '. (p. 303.) . , 

~ •• • . : -~ 1 .• : ' • • .••• 

. ~e?, . t:!I.~.o pages , ~72,. : 374, sup1·a, . ~nd. the , following 
case · · ~ ' · ·· · ' · · · · · ' , · 

8: . ' .. •. ' . ! i . , .. . ' : " 
' '' •. • • ''I 

United States v. Quaker Oats (0. C. A. 7th Cir.), 
.:: ... 2~2 Fed. 499, 502. ;.. ,~· · , 

·:· .. , · .. UnitedBtates v. American Can Co. 230 Fed. 859, 
900. . ... ': · . 
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In hi:; :J'he B·volution of ll!ode-rn, Capitalism, llobsou 
'• • • I ' • • : • ' ' • I • : • t • • • ~ • S • 

stulcR: - · · . , . · · 
.. ~ .. ~- , 

" Lastly, there is the influence of existing or po
. · fcutial' competi fion of other produ'cers upon mon?p· 

oly prices)·' ·where prices and profits are ycry l11gb 
· a Trust; is,. liable to more . effective competition on 
... the part. oCany. sul'viving inclcpenden~ ... firms, nnd 

. " , · likewise· to,· the establisl1mcnt of riew ·competitors . 

. .. . This alJi.lity of . outside ! ·capit~l' to enter into com
:;·:.,· petition· Will of course · differ~ in different trades. 
· : " :. ; \\Th~re the monopoly is pl;Ofected by a tariff thepOS· 

sibility of new competition from outside is lessened. 
·when the monopoly is connected with somG natural 

. .. advantage or .. the exclusive possession of some .spe
cial convenience, as in i;n.iniug or .railwnys, dir~i 
competition of outsiders on equal terms is proh1b
ited. lVhere the combination ,of large_ ,capital and 

'" capabl_e cid?~iinistration. is ·11idispe1isab.le to the pos-
.. sibility otsuc(.:ess ·in· a rival pt'oducer, the· power. of 

. a. rnonopoly .. ,is;·sfronger than ·where (}; ~miaU .cazntal 
can produce iq>o1i f <11irly equal tef'1ns and cmnpete. 
!~Hie. monopoly is li.nkccl ·cJosely.:with p el.'S(!llHl qual· 
itics and with special opportunities of lmowlet!ge, 

·'.as in banltjng; ·it is mo~t clifficn1t for ' onts i<lt> r.ap1tal 
to compete 'e~ectively~ " ;(p."233.) .. ' ' · 

, ' :: • • I • • ..- • •;'• • ; '•: ,: ,· " ". . • •• : 

• • • t " • • • • I ~ .. • • 

Th~~~ ~~~ ~I~~ ~~~Y "n~~~~b~~ -·m~:fa~~~rs ~f maple, beech 
\". and bjrch flooring throughout the United States with a combined 
· '·_oap~city· muoli- greater than· that ·of th'e memb~rs of the present 

~.-,~~?~i~t~~~; ~, .. :-,.,\~ ·;· -.~ , · .. :: ... :' :\"• :·: .. ·:", :'.~.-.. ·~ :_" '.~" ..... . 
Compe·t~ti~'n · ~etween " membe~s " 8..tui' -~.~~'einb~rs ';md . '~mo~g the 

members themsel~es ' has : · ~1W:ayt t~en ·~tive and vigorous. 

~: l!,or'the evidence·in·supportof 'the f6rcgomg a~se~~i~ns, 
see pages ll.G-143, supra. 
\ ' c! ) . ! ' ~ ; ' j • \ \ ·.. • • \ \ " • l.. q . ( ' . ... ~ \ '.. 1. 1. ... \ \,' \ 1. ':. • \ 

• • • • , • • ~ : •• ' 4' ~ ' :. ~ ·' , •• • 

The defendants manufacture standai·dized· prociuots,: 'which lowers 
'.. manv.iaeturing -and .marketing . costs,, and increases cb:mpetition . 

. • 1 

See pages 188-194, sttpt·a.. · · 
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Tl1e s'uitisti~~ ~~llected . a~1ci'di;iriLn~d ·by the };i~~e1it . Associ~tlon 
are · 1u~niiestly inc~mpiete: n°i)t. hnly witi1 res.pect ·to '-ihe ':floorlrig 
industry, but' Witl1- ·1·espect to · th~ busi:ries~ of·niembers. · ; · ' 

ants' .statistics c:ovcr .. "in ·mini1tci .. detail -~very 'phase 'arid 
feature of ni.e !\fople, Beech ·a:ricl Bii'ch 'flo<>ri hg industry 

; . . ! . .. . ,. . 

as conducted l)y s1foh members," (Vol. l,p! 57) ; is·mani-
festly inaccn rn tc. ··: · : ·" ' · · · · : ; 

· No data' are gal:.11er«~d with respe~t to any of the follow· 
inimatters! : .. ,;. -· :.· .- '"· :, ,. ,, · ... .. . . 1, -~" " , . : · ;, . 

: ': ,.' (a) I ,'~\cti~re and it1ic',~nits '~l'.- ma6hinc'~, ,. I 'C ~ • ' 
. . . . • · : ! . ; , ~~ ~ :: • ;;. ~ I~ · t ' .. >.·: · .: :;: : : ' 

(1J) .Euinloy~~nt .. cqn,ditions, su~h as.numper o~ 
wage earne1·s on last pay .. roll hy, clas$e~, a'·erage 

· · ·wages ·by ·Classes; time · employed~·: labor · turnover-, 
etc. .. :.·; :. ; ~ d: ' : ... : ... 

( c) Geographienl distribution of sl1 ipmeuts. . 
·~. ! .: . ·:· • ·• · · ·· ·'.: :~ ··! · . ~ . . · ._: : :~:·_ .. ·_: 

.. : (d) : Names of .custl)n.lers, .or,,.distrihutiou .hy 

.classes, such as· brokers, co1itI;ndors,' \vholcsale or 
. · l'etail lu~hcr d(;ak'rs;·etc. '' · '':.· :; .:. ,. . · - ·~ ., · ' 

";. · _(e) · . n~·tails ·will1 · l:·~spcd_ ·t(r ;{e,v ·c:;r~1~1:i \>~oked, 
. such ri~ 11nii:i'e's' «>f"r.ltst(imcrs, or geograpbi<!ar origin. 

\ ' ' • : . : • • • ! • i : : • . . . ' : : I : • : • . : : ~ • • ' . ' ~ . • . 

( f) Details wit.h rc:;;1}cd to unfille<l oi«lers · sneh 
. " us nn.mcs of .customers, .~r geographical origiu. : ~ : 

(g) Names of members having surpluses: ·• or 
~tock~. Hll h~nd~ ~. ( 01~lJ: tlw .!tggyeg~~~ ,s~ock op hand 
is shown.) · · · · .. 1 · · · • • · · "· · • • 

... ' ". ·· :~ ·..-~ :·; !·::.: ~.l·:;f .. ~ ; .. ,f :;1 1:1 

.. · . (h) Hough lumLe~· <m }1anJ, grades, w1rnu pur
ch~sed 'o~ ·rn·odi16e~l', · ~HJst _o~ pi~'od~cffc;)n - ~r, ;-r.,µ_rchnse 
pnce, etc. · · · " · ·· ·· · " · · -- .. · · ; 

..: . 

1 := (i) .;~ Can~e1i~ti6ri8 .of~~<>~~fi:~·wts;'o;r·=~{·deils: .. ; ... 
(j) . Pric~-~ - q~~·t·e~l~· 01~:{~'.~,b~m.' :.; ;;;, ;~.-::·( ; ; .. '.,' 

; · ~ · :·~··: ' ~~ l:1 · -- -~;.,: : . '~ :,-.' ..... ~. ~ ;~· : ,~: , , •'; i. ·.!:·. ·t ·.1~· 

~h~ statistic's do no't CO\"Gr · tlie _entire ind~~fry, .for the 
r~ason'.' .that: there··',are: ··S.Q: ri1:ati~ I ti~nme#ib~'f manufac-turers.::, .1 ·~ . ; !·.~.·~ ~ .. ".·.l .. \·· J i\H ~ :j ,..,, ~·1: ; ._· , . .. !d· ') . . . ~ 
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rrhe price data. contained in the Secretary 's Weeldy 
Sales 'Ro!>orts' 'ar~ 'stale l)y the time' 'such ~cportS a~e re. 
c~i~~d by, the ~embe~'s: . (Page's S22-335, , s.up~a.)·;- ·: . 

• .. , " • : .. ff • • • 

. : .Knowledge pf the .. quanti.ty: of flooring !nov.ed~ of the 
amount o.f . stock .on hand,. an~ of . unfilled orders, ~n
abies '. members : .to produce larger percentages of the 
grades th~t ~.re -0vers~ld. . This is an ady~ntage to the 
public.. ( Pag~s .327, 330, supra.) . , '_ _·, .. _. . 

, There is no magic .i.11 business statistics . . , I.Jike o~ber 
data presented to one's COll~CiOUSlleSS tJ1ey must be CO'.· 
rectly eval_uatcd. and interp~·ete4. What _infer?nces will 
be drawn, 'from _ aiiy data 'depends upon "p~t experie11C~ 
a/rul . pr~senf iteJcis.' Even if om( draw' corr'cict inferences 
from' sta.tisti~,.-~bility to. sh~p~·· ~i1~ 's co~·~;s~: accordingly 
might not exist. 

As".~ompai·J<l \vi th tho total 'sto<ik of" e6onomic phe· 
-i:i.?~ena· the fraguicintary statistics distributed by th? de
fendant . Assodation' are h{fiiutesimal, · i4Jwth number 
~11d signi[i_cauce. '£hey .ar·e the s~~llest ·0£ straws; and 
w~o~ lii:r.egar<ling ·only t11(;~-·cAn''ifropliesY. .whence, when 

,. I , , , , 
1

, •• • , , ,, • • • I 

or whither tbo economic ,vinds may blowt . ., 
.!'t:f··. ·:. · 1

: ... ' ·t :.·.,;;.; . :i ~· · ~ . . ; ~. . .. · ;·~ .. i . ~ .. ·. 

Other barometers used hy, bankers · and business men 
are: .. ·: . , i . .. ::c: . ... ;;-. :: :' : ::_ .. r·: : .. :u ·;.! --.;_ :: . ._ . .. 

k ;:. 1 
: ·,' r: ' Bulidlngs. and t~al\~tate ~" · '(i) .. ihcl~~fu,g all 

new building and fire losses. \. ·' " · · · 

.: ·.;:-.. : .. ··1r.·1• Ba.~f! cle~rfogs· : :· (2f :fota1 : bank! .. ciear,ings, 
. .. . (3) bank( clearings excluding Ne-iv Y~~~j·" . ..; :.: 

n:r~ . :' ;1,3ns!~e~~ ~~i,l~~es ~ ( 4)_;fai1.~~res, . by, ,nurnber, 
amount of hafahhes; and percentages of failures to 
number of firms in· business .. ; : , r,: ·, .. , . .: .: ·; : i ; 

·\ ;! i ·1: }X:d }~~?~. ~,~?,~i~,~9r~ :; -~ ~! ;~~~~?f.:~Ho~ ,~~~~ej· 
')';·1 , .• V.·, ~o.nJ.iy c~ndiqqn_s ; (6). ;mo~WY : ~n ;circulation, 

( 7) comptroller's reports, · (BJ ··1oai1s · of the .~f~~8J 
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(9) cash held by the .banks, (10) deposits of banks; 
(11) surplus .r cscrvo ~f banks.. . , . . . . . .. ; 

VI. Foreign tra<lc; (12) i!llports, (13) ~:x:ports, 
•(14) balance of trade. ., . " · · · · · '.-

. '. VII. Gold movcm~nts·: (15)' gold exports and im
ports, (16) domestic nnd -. foreign excban.ge--: and 
money rates. 

·,. · VIII. · Commodity . p~·ices~ (17) · 'prodlt~tion ; of 
.,.,..· gold, · (18) commodity priees. · · · · '. ·1 

·~: . : IX. Investm~1it market: ' (19). st'ock' exchari'gc 
-~ - transactions, (20) new securities. · :; · 

1
'·. . X. Condition of crops: (21) crop .conditions: and 

·: : production of other commodities. · .. 

. _.;. Xi. Railroad earnings: : (22) gross and net ·earn~ 
·' • ings, ( 23) idle-car figures, ( 24) miscellaneous. · • •: ·' 

" . • ' 1. 

·· .-.. XII. ' Social conditions: (25) political factors!' 
· (Marshall 'a Readings in Indu.stri.al flociety, ·p. 514.-· 
adaptation of. Babson 's '.'Barometric Indices of tl1e 
Conditions of Trade.") . . . 
:. " , ;.. • I • ; • t : 1 • I • '~ • ; • • : ~ ' • • • : '\ , ' • • 

. ·The defendants, like" most" other· manufacture~s~·: also 
g~t the trade ·p.aper~,"reports from: salesmen, representa
tives, brokers, dealers, customers, etc., etc. One's ~ own 
stock conditions, .financial needs, and n thousand and one 
other £actors, both . objective . and ~ubjective, deterinine 
one's course.. . l\fode~n business. is: exceed,ingly co~plex. 
And ·t6 attribute any decisive '.e:ffect'°to the· statistic~ dis
tributed by 'the defeuda1it Ass.ociation is to . tak~' an ex
c.eefugly simple view of . a . very. complex matt~~ .. ; . . . 
. : •.. ~ -~ . . ' .. ~ :~. !' . . J : : : • '. ~... • ". 

Furthermore, the statistics gathered by the :defendant 
Associatiqn are .. (a) p·ublished in trade journals. (~hich 
ar~read . by· the person~· \vh.o purcha~e 90 to 95 "pei.~: cent 
of the:_ fio~~ii~g. pro<lu~ed ~y AssociatiOn . member~)-; (b) 
sent to · the Department of Con:imerce ' ( wliich publl.shes 

~~utl~!Y :. ~ .. ~~1~:ey' ~f cu~·reiit":~~ri-~~~~~~ ), (c)' .,r<?~·\v~,rded 



to · the· Federal . Reserve and other h~nks, and (cl) avail
nble at any time 1 o anyone. ·desiring them. 
. . < • • •. : r. : ; • ; . : : : '_. t ~ . . ~ : . 

Mr: George W. Keehn o.ffer~d il;t .bel1nlf of the dofcnd· 
ants t.o pay .for the publication of. the statistics in any 
1;aiJer 'ih~t . the ciourt .~i'iglit ·air~ct~:.· . . ·;. ' .· . 

:< 

. The lumber dealers an<l brokers who buy outright or 
: • I • • I ' : • • ' • f t ' ' ' ' ' 0 

, • ' > ' ~ ' ' 

handle 90 to 95 per ce11t.of tl~e flooring jJrodu~'c~d _by Ass(} 
ciation members are. in. con~tant contnct with contractors 

; • ' ' ' t : , ! ; ~ .. • : .. . ! : . • • ~ • , . 

and other consumers, _as .woll .with. ftoo_rmg manufae· 
turcrs, both members and nonmembers. It is au easy 
maH.ci.· ·for them; to ~ircUla.riZo ail 'fi~dn.g manufacturers 
and to play <me against the other. Members se~ flooring 
almost exclusi~ely 'to' dealers in lur~ber :and 'bro~ers. In 
M_a~s~al~'s. R1~ing~ i1.i b~4·ustrif'."l:S~cjety~ ~p._~?3 et seq. 
a.ppears, the follO'\Ving adaptation of pages: <;62. et seq. of 
biditstrial De1noc1J·acy by'Sidnoy and'.Beatdc<l W.el>b: 

"Paradoxical as it m:;y i1~j;~~r, :ju ... th~ highly de· 
. vclopcd comm.crcial custom o~ the Englam~ of to-day 

. the capitalist ',nianuf actu.re1· sta1'iils at as grea.t a r~(}

. . . l ive disadvahf a.f}e fo the wholesale frailer as the lS~ 
;: ' ' Ia.led· workman does to the capitalist manufacturer; 
... , F1nt,. we. ha'I)(~. t he fact . that; t~ie manuf acfut'.e.r sfa.11ds 
. ~ to lose more by faili11g to sell li:is JJroduct w1.f.h abs~· 
• 

1 
. ' Z.nte 1·e,<;ularity t ha1i the : wholesale t;rader ·does by 

· .,. " te'Yiiporatri,/,y abstaiii.in,q froni b·uyin.g: To the m.anu
: .. , ; : f a<;t~r~~·, w#h his. capital locked 'UP i1i m-ills and pla11t1 

.. . _con.ti111t+ity of eniployment is alHmportant: ·To th~ 

. 't~holes'a.le ' tt:a<le'r, on the' othi1>Jta,iul, it is cqmpa~a-
twely a: sniall matte,,. that°}1'is :stocks ·min lot{) f or a 

, . . short t·im~ .. Ilis iuie_mf!.loy~d wo1·!cing-capit~i is, ~i 
· · worst, gainJlttg deposit i1derest-:at ·th(} bank, an.d

:1-.i 1; he foregoqs is. ~ Jra<{tion; of. his profits .for.,pi~ yeari 
, .. ,. ,¥o~e~v~r., as the wlzol_es_afo. trader ·makes l~i~ inco~i~e 

-~·· .. b'!J a t~ny profit'p~1: c·e9it' on 'a'11.uge.titnio11er, '<!-l1-Y V~r· 
"' · .' tigular; translU.Jtioii i,c; .icomz>(i,ra.tii1cly wnt1nportant to 
· ::- b·ini.,, 'l.')!,e ·'n~<J,!iuf~fu11:er,· earning a r elatively large 
i , .. \ 1._ver9_~nt.age oti .. ~ . ~mall tur1u:wer, is ,,n.iw~i ?n.ore.con--

cern.ed about each va1·t of it.' ' Tlie di,r;panty is tzo less 
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. '·· gi·t·at u;'ith f(:~ga,r(l' t o that -k>tu2vledge' (1f ihe' 'lil ark'tt 
: ·1.tJhich i.c: : ·i.rwaluable.1ip ... ba.rgaining .... : :The. mamrfao."' 
·. tu.rr;r, r.ven if. lie lta.s a.,:rr.:i:;idq~it age11t .at tlte .~h~ef. 

... . ·couimereial c~nkr, .crm never asp.i·rc to a.nythii1,</ hkP
. .:: .. the u;idc oidlooh i.>v<~r all the world; and the ·ndwork' 
: .: ,. of- com11iwnications '.f1·om ; t·eta;il l'radeYs a iuJ, shipping· 
, .. . agents in every town, . wl,,ich make up the . b_usiness 

-' or,qanizatio,noftl~e . wholesalet:rader; . ·: ... :·-. , , ; . . . : ' . , . ' . . . . ' . ' . ' ' .. ·' : : .. ( : ~ ·. ' ~ . : . . . ~ ' .: , : .. . ' . ' ~ ' ' : . . , .. .. . . 

,Thus, . whe.1~: the rnanu,factwre1~. negotiates for an 
.:; '. orde1;; he; is,: ivithi1·i'"certa,hi 'iiJulefhi.ed l·in?rits', at the. 
· .: ' ;n,e-rcy ·of :a,,e'w1wlesale· trader.: ' He' is: told: tha-t the' 

price of his .product is too .high. to attract :customers; 
that the shopkeepers find no demand for it; that 
f orei,qn vroducers are daily encroaching on the neu
trat)n<!r~e.ts;· a~1,d; Jinq,lly, that .. th(f-re lir+s.:.11J.'>t come 
a,n, offer fr01n . a rwal 1na,nufacturer to supply the 

! . sari.e ,kfod of arti(:,l e at .a lower price.- _The 1nanu,f ac
.. tur..er . 1nay doub f'th'ese · 'stalerr~en.ts, but · he has · no 

:,, ->neans of disprovi1t_q Uie1h.: 'Ile' is:/ceenly rilive ·to the· 
, .. ·; fact that,· his brot.her~ nianuf actii-rers are a.s.-eager as 
: ; '· hf?,, ~$. to get thf, order, and. some .of.them_, he. k·nows, 
:, ' are al.ways"strivi1ig to unde1:cut prices . . Unl'ess)w is: 

·•'
11 a 11ia1f of .~·ilbsta-nce/able- to ,u,.ait for·;1n.o'ie"profitable 

••: ; orders~ . 01~ unless hi·i ·product .. is . a ;specialty of Jiis. 
·i 1 ;<w:n,_'.lv.kic.l,i JJP on~ ~lse, nwJ.i:[Js, .Jv~ i!f <fl111o~~t . c.(}rtain to: 

lie _tempt erl, rather than loM the .b·uslnes.r;,. fo a.ccept a 
.. : lower' bflf~i ··thiui } i'e .;ni'eaht ' tir.' 'Thi/ price 'he has ·'itd~
·.'! : .. cept_ed ·ca·n only 'work ·out iii :a ·vrofit by some :fo.1vet-' 

i·n,g of the cost of 1n-oduction." . · .. " ".: · i: ~ 

. ,_Th;C pr90.f shQWl), that .lnmJ)er dcalexs mvl. brokers. ~Jn
pl~y~-~~~~,:~~th~d~ -~ga~~· the ~l~f.~ri~1'~~t-~.; ~ (P~g~~.:148~ 
157, supra.) Thoy also take tlie tn:1de PaPe.1'!3, .and hay-e 
aceess to all the stat.isti<'s gathered by the def end ants. 
·!::r:r r~:·/ ::;: ~·:i; : ·1·,·;'i ! ~ · ·~H-.f : t -.~ .. \···~·· \ t ~' l '\ " ·,. ·l·~·~ '\ :;L f·:1:-.~~:~.1. 
\ .. . Iu_ yitnv ·o.f nit tb~s.e .facts .}rlrnt r>o$sihlQ. lt~i·riI..ean l'(h 
". •• •• • •• .\ : ' . ' ~· '•' • L • • • •• • • \ l • :.• ' •• ", _ •' • I . . ... t . ... ... 

s~~-~ , f,r°:m,, tJ}e.~ ~,0~~~9~i ~m ~P.4·,. ~!strtput.~o!?-: ._<;)f .f qtg~~.njary1 
statistics br_ ;th~, ~le~9n~.L,tr,l~,~ 1, f ~,lu~! J~~;r~r,s ;testifie<:J: _t~. Pw: 
existence of active competit.ion among the defendants, 
and· ttiat .. t11ey>pre'f errdd . lo ·deal ·w~ th" Assooifi ti mi "mein
bers . • ; r .a , ; 1 · ·!:; ·d :·rr·v,..-. , ~--i i ; ·"·:dil ·i _..!!] :--:·!·:"'! r : _; ,_, P~ 
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'. 'rhe. District Court's assertion that .sin.co. the spring of 
1922 the statistiC' . .S- ''have been~- more~ voluminous and in 
greater cietaii thah ~v~r before,'; (Vol.' t; ·p.)7), ·is in
ac~u~~tc. ·. : ~rlie stn°Hsti~s' gath~·~·e(lh:;~re :~!)tied f~~m time 
to time; .· The charts construcfod"bv·- the statisticians and 
ecoriomi~ts 'are· 'graphic roifr~sentaiio11s of . staiist~cs col
lected both ~efor~: a1id s11hs~que11t ·t~ 1922.·' ·.See niso uie 
4-ppcna~ceS: . ili ·.t1~~ .~~1.4m(? ~·Qc9mpaiiy~~1i:'i1~i~'· bfi~~·- so 
long ·a's,.thc" st~tisti~s ::ire· giveir to both .. 'tJie: buyer. and the 
seller-. tlrn· more voluminous :they tire tl10· belt~r;· ' "." 
• •.. •. '°. •. • \ • \ : ' •,. • ' : • •' .. \ : • "'1, I 't •• .--.·~ ,·, \ I'\ ; ' ', · .. \:..,. .. •'\ ' .. ~... I \;', ', 

, ; ·. ' • : .. ' : • .. '; • • ' ~ ~ • • 1 ·~ i ·. ' . . ' \ • \ ·. \ . _!. • \ .• \ • i t \ • • ••• •. • \ \ I • •• ~ :, . .. , 

. THE NECESSITY FOR DtrSINESS. STATISTICS. ·,,; · 
: '.\ t ... \· · . : ··. •, : · ·. ·; ' ', ·_ . ...... . 1 .... . ;: ~~ \·.~ • • ~ ~~ , \· ~; . . ... • • • ;·, .·,· ·. ~~ i.·~ ···~ . t \ ,: l, '1 

.... N~ _one -wt·~ .belfoves-\n"fr~t.coi>i~~t~t"i:o1i>~~h P?~'~ibly 
" • \ • • . .. : " ~ • • • • t I • ~ . t \ • • : J • • 1

• , •• ·: .. , t • ~ .. : t ; \ • ~ ' • • •• , 

ha~~. a1~y.-:valid ,6Qje9tfcn1 ~O,, the , 0ol~C.c.Uoi1 . m~d d.1st~1bu· 
tion-. of -·bnsi1iess statistics· by ·a group. (>f ·mainifachi_rers, 
pi·ovided such ~fotistics a:re· avail~hfo ta'. ti1e'g'pnerl:1-1 'pub-. . \ . . . . "\ . . . , . . . . . . . ' . ' . , .. : . ~: : ,, . ' . 
ll~f-~·::t\ , l:>elie.':~{ii~)~Uerty 'rnigh( ~~'.1tli . ~8 n~\lch . reason, ob· 
je.ct \o co11sti t~ t.ioual ~afeguards."! One . befo~\1.ng in e<lu· 
catiori .might as·OjU:stihablj-:;objcct •to :the , eildo"'!P~nt of 
sc~1,o~)1£ 'u~·nil . _i~~s~i~~tto1~¥. : r?/,·~~~ e"i;ii.~c .'\e~ea'.f.'cii1 . ·i~e es-
tablishmeut .. q~; ·ux~ive,rsitiei:t.«.and ;._collcges , and primary 

l 1 '' • 1 • -, ' · ' • ' • I • 
SClOO s. ·"" . . •·'. "'''\ ·: l \-,'<I . " ' .· ' 

-ri\Vhat i<lods! 'the : .. phra~c '<f1:ee 'to.mpbtitioJ~-. i~hidi,·i~ ;~o 
glibly:_ us·ed,i re'ally irtieari ! . ) ·. tJ p()nf I \V lini ' f1irid~·mehhll -~-~i 
sumptio1-rs ·ffo-<~s it rb'St?' .,,;; ') : .:1 ···;·' · ·:.-ti:·r 1. · ~ "'"'·'· ·." 

.. ! ;\ : .. ; • 1 ~ ·/! .. ; ~ ~ ~·;~ f ·}~:.~ i."' " i·;d \:~ ; ·, : .... ··: ~ ... :: ~.t 1:- .,. ~ ~ ' ~:\ .. : , ... i::')' 

Roughly, free com.petition moans a free and open m~r
kcl, 1fair: 'cb'x:tip'et;iti<?ii~: diid '<i . ir:iib~l~d~~ '.'DJ a,ll '~ss~ii~t.a~. 
f~.cts' ?ii. b~tA ~uyer,s · ~;~~ _'~·~u~·r:s : 1 ·An.yt,l~ini, )~v~i~~: . t~~f~: 
tel Lpt?du~e~ sucJ:i~coriditions i~· h1g·iily'a'c·s~rhbI~: ~ ... ,. ; ; I • 

~(:~:t~ ; ~::r ·;J:.:~, ··i ~i ·.~,; i r'~-~~~.: n , .. i ?~> .. \ rf...: : ':·~ ,,.! ~? ·> .~ . 1: : · ~ •i ' n ..... · 

i:ln ,.1vfa.1•shaU:s. ;Ren4in.,t1s -.in: b~clu,.'ltrial::Society;· pages 
294-6, uppenrs the foUowing· excerpt from IL B. Reed's . . . . . . 
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'~'J111e . Com~)ination versus the Qonsnmor': .P~~L,l~she<l in 
the: fot ernatioual-J ountal of Ethics, JLUII, pp. 159-G9 : 

.·:·'.' .. '. "T1~e· so;~rid~es~-.of th({ ~rgumc~t f~r 'th~ ·i1atural 
,. ,;! , ~ri<l automatic j~i~t.ice ·.rcsultiiig 'from the ·~ompetitive 

. :. system depends ,,altogether_ upon ibc truth of the 
·: ·. ,_underlying }:tss.umptions, i;ia1ric.Iy; th~se" .of f a.ir , ~om
., ,,;pe.tit·io1~. an[lr, an. 9J]y.·n and.fl:ee. 1narkep. ' l~~th ... r~fer
,,.:..'. e.1~c e. . f.o .. the. ,orpen. mat·kqt. i,t assirnics ~free f!ntx. and 
.. :,; .. cha1ig<; of . ~zz. .th<~: /actors · of i-iutu:stt:?J. ·· I.£ tlrn Tn'borer 
. .. .'.is''·pugage.d· in. an iud~stry. ili wl1icli there 'is' an :ovcr
• 

1 pro<luction;~,h~'.Ais . free _either :.t<i '\,>ithdruw.' w to 
change to a1i . ii1<lu.str): 'in'. 'vhich· there is : a · sca.i'city 

· .,: of-. production. ' Similarly:,: the :capitalist 1 'ca.n either 
· shut down his p l.ant or' take up, another lino of mau
:,;0 ufn:ctul'ing, and· the landowner can either wiU1druw 

·.= his land or1begin growing crops in which production 
·; is- scarce. :Tha.t is to say,: a laborer is .frco to. slop 

.- '· .. CO~l-mining' rind · promptly ; begin work· either · EIS a 
.. ~:· baker or as an·engineer-or ·as a. skilled ,mcchai1ic in 

· ·. di ·steel plant. , 'l' he rolling mills in steel could stop 
:· i ;i turniug·out ·steeLrails a.ml ·begin -the manufacture of 
. · . "shoes Or' lumber . .> : • · . . · · ; • . 

Not only i; · sitci/ a 1>erfec~ fi1i:r; 'reqitfred to •;;iake 
f.he system always yielll nafit,ral p1·ic~s; the1·e mu.st 
be also a vre-knowledge of tli'e co11ditio11s anrl factors 

· · thq,t 0 bring. about. ch(mges· in ·t.he ., m.arket prite. For 
!.t ': .ox.a:mple,· if, ,'<luring the rwxt year,· there were going 

'..l·· to be a. dry ,sea.son iu \Veste1·11 Ca1rn<la nnd a favor
\ ·~ aJJl.c. season ill Southern .Russin, .,the Russians, .,in or

" i · -.<ler, to avoid,\sc.arcity .. indhc .,wheat .- .marke.t; .. ;wouhl 
·, ' have; to. k11ow,~thjs : faet aud bring·: a. gr~ater number 

·.\' , of fields lmdei,".cultivation, and the Canadians . ·wonlcl 
·:· i•'ha~o .to kuow~it. so' as to avoid an .oversupply of.labor. 

·! .... anc] a •useless p,utting out pf crops. 'The OYer.snpply 
. ., .. oflaboi: in Canada woul<l either have to move to Hns

. .... sia or, :find empl9yment ir.i . otl1or-;iu<lnstric's , iri.whieh 
: · . thcr~ \>'~ould be a : ~~arcity ,of production . . In fact, 
1i:1·'r~thing: shqrt..of an. Q.bsQ1'ttte knowledge. of.the:wodcl 

·1 :·~:1:0.qu.~d s_·q,~isfY_Oiei ~ep9ssary,.ronditio_ns . .. '..;.::. ! 

: .~ ... ·it is: ~velt k1io'J'Jn ·diat' tkis · ~nqbility with respect to 
~ ' .-'" i.ndustry doe~ 'n9f e:.uist:: Thei·e is ari' 'element·of pcr
i::;· ~imency to be considered •. ' :Irr the ll\horer it"i~: habit; 
i · • "lll the'·.capitalist, -tlle fixity"· Of• 1na(']1inery iv'and in 



DSS 

'. '·Iai'Hl; .the i1aturi:hff i.he'aoil in tlib relaticm' to·lhe sea: 
: '.' ' soils· o;.f .. l.he.r;•enr. · .".Tl1e. labor~r .cannot change. and 
. trnin his habits for n new trnde and in the meantime 
. '. '. support his ·f:iniHY-; ·iwr is' he . free to' withdraw llis 
: . '. labor~ for'ho'_11stHilly 'hh~ ho ."surphts>~rhe capiialist 

.. _ca'nnot' shut d.ownllis 1)laut f.or a very longtime.with
. · out infrillgfog upon' his divider.iaa and credit; : . Nor 
. ·. ·.·ca1i th6 landowner ·"usually· foreg'o" his"'rei~t' without 
".,. _, .. soID:e injuty 'cir failure' iii' hfa' busilies~ relations: So 

._ ... . ·far,_ then; a~· tho'i·~ :t~ "pcrmaiiel:1cy 'in ·any .Of the fae. 
'..'. ·tors Of in~tistrj', the natural. ot .fair=price iii a~ open 
: .. . competitivemarket'.\vill .riot be" obtained. :·:', • > 

• • • : • • , .. , • : • I j . . ~ : . ! : I ; I ; . \ i . : ; • f. ; • ; J t . . • : ! : . , 1 • • :~ .. i 

'.· .. - " ~ .. )In this view~ .. th-~rl,' .th~· assmnp,tion -0fthe:free mo· 
·' :: bility .. of .the" fact9rs .0£ iindustry is,ltaken with too 

·,·.-:; much extravagance .and.in so far inva1idates·the nat
::. ·: 'ural and automatic1justice of :tha.c9n:i.petitive- system. 
· :- ' ·There fa =an: equaL o.x.t.n wagance .. with rega1·d t? tho 
:,. . a ssumption .of ~ fair, , competition> ·JJ19r :competitors, 
.: · -- fad,~ · competition-.o.btafrts~ .wheti.:the :rules. and, oppor
.:" ·' tunities~ under: which they ,.ope1•ate. apply ' equall~ ~o 

· .·, aU~··, · It: is not so important w}iat: the~n1les are. as lt is 
to have them affect all alike. 'l'here ·ate:ron.ny .ways 

·, , in .:V~~ht.hisc<mdif.ion is.-violate<l. '~ · .. · . . , . . 
I • ', • I ' • j ; •, ~ ' ~ • 

1, I • ~. : 1 ~ '; { ' ,I ~ .'• ~ ', i : \ '1 • , ' ', ~ \ 1• • ' ~ ~ ~ \ ' ., 7 

.· J>f9~e·ss~r ·_1rni;si1alt 11·1iusefr .sars \"'.·,·: .. ''\ >: '. :· '.~' ;,, )':·~: 
. · • . ., . 1 · . ... : ~ .. ,,.. ~ • .. . , ~ \~, :i'. ~ :1\;,t n· ·> , ., . , ·"·' · 

: ,-_; "One illustrntfo11 "wil1"-sufficc'.: '1=.Under sirhpl~ .in
. ·<" dnst.r.y. the1·c; grew. 11}'.Y'a faithdJV ·' fr(je '. COJDP,eti.tion 
··"· •'El? a.J.r ~ffieidnt oi·ganizing:'f orce :for.·:indastrial soc1ely. 
;·::·' lt'reer coni.p~titibn 'i~it>t>hes ~ ahirniq 'Other tMngs~· ade
~ ' 1 ' 1~' quo,£e ' l~tt0iuledg~·'«of':.ihe~h;se1·'1tiat~ f a~ts by' aU ti~t~r
.r ',:'. .·~ested· pd1·tie·~~?"a.1~d. ·tnobilitfwitl~' t espqct to-p~·~ductivc 
1

" , :f.orces. \ Under ' 's1/1izple,indi~sfry ;these:·con;d,1.tions ob
·:,\'.' '.·taine'd.: :i M~wcould a~<>ce·rta:trf e$·~~nt·iaJ facW;' ~li~thcr: 

· : '.: :_mo.!~/ 1t·was easy'lo. ~b~'tido1i'' iiiiHin1iro~fable)p1e of 
:;.:: ~,~ch'Yl:ty··~ml N1$y lo: 'fak~· ·ur> ~i !'1~\\f ' oiie'.!! .ll~1.a.er: c01n
.: ·' · ple~' ind-u.$try~ ho~ire i•c1~ 1 (1(leq1.1afo! lc1~<.hole(lge' mul.111°· 
;::,'_= '.. ~ility1 of· ·'.prpduct+v~ tfchce.s:.··aret;noi · hadily ).~c,1ired; 
" ' ·consequently th"Q· ~ohditio)is'\v hfoJ1 · \Voul<l ·rende:t com-

petit.ioi: efficienf"':is 'li "-tnif~crsaf.'r~gufafor Jih~'tongur 
1' \ ~ obtani /<p.. l{t1:ge;.s,e~t~.Q1lS. ·; ot._foc\11~t;i;Y.'~ \ "N. QUQ t~e less 
· ·t ·}= ;t4er~ ; .s~ilJ:-;r~~J~. ifirm,ly; ' h; •, thp~ mipds ... pf ·Jl1~ .. general 
: i.idP~rl!lic; and, ,~~- a,.; f.l;e,~µlt11iu;tlit1;:m.lnds pf ri}qa~ Pfiour 
: ; ! ).eg~s1a~Pl'.lil~i J4.~ncqnvi~fom tJH~t ,GAmp<:tf.t~~mA$ 11nder 
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·, , n11 circumstHucc::; ~ ih,q.Jif e ·of trndo.' Accordingly, 
., '. mn~ of our leg~slation . (witness . tLQ Tnterstntc Com

. . mere~ ~.\ct .a.nd ·aJmos.~1 ,a\1.-:qf our t.ru.st legislation) 
proceeds calmly on the assumption that most matters 
may ~rise1Y. 11e left to 'free' competition. Jt is, of 

· · · ~oi1rse, true that competition ·still 1rns very impor tant 
· ... f-tnictions 'Hild 'p'ossihly an increasing. range of furn~
. ·. ·: tions ·to perform ·in · our industrial s~ciety :. ' Little is 
..... '. gained, howe~c~r, by attemp~ing to apply eighteenth-
. ·: _cenh~ry philo~·ophy_ ·concerning competition to . twen-
• 1: .. t ieth-centu.:ry cond1tions.,., . -(p . '419.) \ 1 • • • .. . · · · 

: .. , ,, . ..... \~· .: • :·. ·:.\ ·'. \ . ' \•':\\ ,. .. : ~ .. ·~ ·,· .. · : \ . !, \.' ·~ · . 

· 'On 'pages · 935-6 'appear$ ,-thd· following adaptation of 
' . t •.••••• " t : .. ,._ , ,. . . . .. . . \ . ·.· ( 

pages.145.-54 of. Bascom's S.dCialTheory :.. . . . · . . . . : .. )' ' . . . 
. "An open market fa 'the presupposition of compe
tition. Co·rnpetition, as a wholeso-rne law, nieans no 

' 'lriore ·that.,; the ··M,j-1"8tme-n.t 'of -the terim.s of production 
and of exchan_qe to each other:; over a certain area, 
s.o that. each shall have the aclvantage and render the 

. . se_r-v-i<fe'"fliaf;~i Jnfoi, tlte·'.nat.ure of the case, belong to 
··: it.:' ComjJetitiOii .. do~s .. riot ·cr~ate .' the ' prodnctive 

· , forces~ but ·assigi1s· their'·relMion in refer ence· to each 
· . · other. : The ·acddents .of·'. t.rade ; and 1 t.he· tricks of 

~ l , , tra(le. aiid the', combihations 'of trndo; which . prevent 
• 
1
:· · a geuti_iuo expression of the facts involved; constitute 

1
' 'iio par Fof'competitiori ·as ·an"economic· law, any.more 

than a lie is a. constituent of the narrativeii.n· which 
. "· :. itj~ embodie.d. \'., A ·. productive .territory,. f ully: r epre
,., . .,;\ .s.e1=1-fcd, is t;h,c;. eiSs0,µtial ;notion :9f ... a i market.. . Any 
.. , hm1tation is .. so :far '..ll .. ,Josi;; , oL a ;.m,arl~et .. , . If. bad 

"· \ ".,' v:cathcr in·e-v~nt~ · t.h~ · u~µal · attendance in . the. . public 
,·,>. square. of a, .c1ty,.0£.thosc , w~1~ supply, it ·with ·,vegc
. · ~nhles, .the µiarket, to that. degrp.e, f ruls: \ If .bad ~·oads 

1 · , • re11de:i; . .this lig11t . nttendance· f requent, the economic 
·; ·1 fqrce~.'. in.volyed ar.e . ~0J.'.re.spo11dingly straightened. 

-. .. \ Co?11:p.e~ition .~alori:e doe.~·.,.,i1:iot ·suffir.;e to .cure the \evil. 
·1 :1·. Tho:br oador oonditions ·of '.civilization w11ich enclose 
,1\ it -nre at:fai1it, :~d d~Piand. ,correction . . As a matter 

, .of. fac.t; .. t.Jlqre· :ll.~ c9µ).p~fr~tively, few .. r(>mplcte\ma.r
·,, \1 kets~~1 -.lV c~p.rc. 'C,~m,stOJnt.l:.Y . there/ qre, ,Qivfog, an. -ideal 
~· ..i" cornvl.et~n-e~s. to the· .. fow _.of ;_ co911(pet ition. which. clocs 
•, . . not )1~long ,.t~ , it. · .. l t. l w_~tl.lif: , po.$sess . . this , pet-fection 
· -, ~>J/,y·: if. .t1~.'.way-,JuµJ, b~en ' tWrf ectly .1zrep1.wed. for it. 
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" )(we ;v~sii · ~011i}u?.tilio:1i 1 to be9<~nie. an drleqt1~te oud 
." 

1
• be1i'C>fic:cn f. force; it·e·m1tst · intennerldle tc:itk it; u:e 

: : "inust vrot:i<lP the suitable cond·itions 1in.der tchich it 
.. · · · 'takes full :c.fi'cct..: · : .. = .J .: ' • .. : ' .. ~ • .. _. .,.! 
~·I • I•• ••.: : , L ( I ~ I : •t .... ,. ' J :r.: ' . 
' ·, · . Not ou.ly is any given market.· seklOm;aucquate; il 
. ·, ·is seldom open., By: wi . open 1nar~.e.t .we under.~tand 

.··: oii.e that gives frr.;e admission to all ~c.onomw forces, 
. · ·; '. mul. excl'l.ldes all othe1·$. : Deception,,,q,nd restriytio11 

· ·: <Jf .all sorts ' set aside , cm~side.ratio.ns1• which· s1101tld 
,quide purcha.s.e an,d sa'l-e, or"i1itrodu.ce ~t;msi~erntio11t 
which are not pertine1it to the1n. The open tnarkd 

: : . discloses the· facts • in ·the. case, aml leaves the ail· 
just1ncnt of prices to· flie1ji. . Comp~tit~on.icliidi COii· 
ccals or dist o1-·ts the"f acts is no '1iiore1'ci'law of pro· 

·· duction, than ar.e I heft .aud tJiolenceY :·· / .. 
l \ .. · . ~ .... . f l •• f ~ ' .. \ • • • • ·' • ~ .. ·.\. \ • ' • \ ·.. • : • •• ~' • • . .. ': • • • • •• : ~ 

" ·In . IIo~)SOn 's . The Evoluf.io:n ·. of ,.Jfod~~n ·Capitalism, 
IY~_ges 403:5,iit is said: ·\ i · •\ ... . .. -..: ·'· .. ,;; ·" : · . ' . '. '" 
··< •. \ ' ··· .• ·~ \ '··', \\ ~.1. ·. " ···.· ~.) · .. · ,\,: •\' ,,,t • .. ~ ( , ·~~ ,:1 )., ...... . . ~ ·.' 

. 'I • .. ''So for. as the waste of ·economic maladJustment 
.. ~;: consists. in tl~e excessive or'. defective. applicatio~ of 
; ~"•, .. ,vtu:~ou s kin4s .?f .proch,i~tivc · force at_diffe!~nty?mts 
1.. :. ?£. ~nd..ustry, upon . the'. exis~ing; ~as1s-·~of mdindn.al 
·•;• ,-._. 1111hat;iYo , a.n~l .. ~qntro.1, ; the r~fon~.s. t~liich (}T"e_dcstr· 
.,. ;;:able.11~ust;b~ cousidere<l' as .contnbutmg to.the.m~rc 
, '';'.complet~ • establ·ish1~e~( .Of. ,~f r.~e;;.-co1np~tj~~o~t .in Ill· 

! ~ ... : : ; ~U·~') ~ry-:- .: . J r·: .. ': · ... ~ i ~ >~ •. ·• : • • ~ q· ': ~ . , • ~ . , ;:.. : i . < ~ j~· ;· ~·r~. lr : 
. '. :·/"f T.h~ 'c,o.71iplet,e bre<;ij~do~mi·. of 'all ·barriers1 w!jick i.111

' 

(.: , pede t!i~ .' free ffoi<Y" of 'ro·frimeri:!e' iutd tJie .' m~-g~0tion 
''.';: ~. q1 C'f'lnt qJ . a~1,<J '/,ab01.fr

1 
f ]i(J fii,{lest' arid wide~~ ·dtsselll· 

·· ui~t1. 01i: <!f ·~nclustrial . infor'nfotidn 'a1·e>necessary to 
· , "·' th¢ 1 a.t_t<.iinlt~r,f~t' of "the'-.,individira,fist,ic ideal ·:~I free 
·~· · t~·ade. ' 1, ,Pe;rfect tr .. an-spa'rency of"' iti:dit$frt~ ·.opera· 

·:;'.'~', fWJtS., ·P.~rfeqt fi.uif.lit'!}'<if labour :a:iia.of wealll~. would 
·;.' .'.'.~elf fJCt ~ 1incal~ulaft.ly grci1t :e~onom.~es· iti;Pie' ~~du~
: .' ,,~ t~ou, .of ·cot~l-'»'?e.r~l ioealth. ·: The free-;ttader,_ri hts 
. ' ·:·, ; ,conoen~ratio11; ! :y,pon · ~he ·ach-ie?N~i>ihiit '.:of ·: t!i~ ' fatter 
'

1 
·:: : ,eco,,~0~1ty, has! ·ge·iiet:al.ly .. f ailerZ · t~: <to. f1f1t, 1~1s(ice to 

' .. , .\ t~ie ~m;po~tan.o~ of th<~1 f.or,n1,er . .'_' He has v1i<leed to .•rome 
. li1ri~t~d ·extent · 1·ecogn.izecl ' the '·value' 1of' acc11,rate anil 

:· . .'::· ;'ea!t~nded j.ndustrial ififonnation. a,~ td the''iit.tell.ectimt 
., . . b~<::.is , of free •trade: ·.'''But ' 'in. co11i1rion ·'witJr · ?nqst 
· \: '' eoono11n.ists;' he\ nas·•tailed t~ 'carrttthi.~ ·considerahon 



391 - ... ,,. 

· faf c-n01.1gh: ,··u is ··:r1etiCraU;ij "<:Ui;1iittctl that the in
. ct·e-ascd. p11ulfra.tion <!r acc01~uts :an.fl qu-of at_-ions of 

"- stock, ·svhngiU/J out. of thrf e:xf e1nsio1i ·of jo-int,-~stoc.k 
· enfc-rpri$e,'- the· growth, of 1ium'c:roi(,s, trade 'jf/1irnals, 

·""" t11e· collection and 'dfssimiinatioi·i· ofin.dustrfol fact s 
·; by go ver~i11·1.ent. lmt·e·aiis and vrivate' s.tati#iCiatis, are 

··\'-se·t·i,-ic~able. in .many"u.:ays. :"·But the .extrent~ re1ntg
.'" ·1iaiic'e 'which' is'- sho1vn tOwards all "endeavors: to ex
. i t'e·nd ·the . <fofripu.l:for!JJ · pouJ<;rs· ·of' acqit'irin,q , inf or1na
'. .. ,. ._ tiOn by ' the· state;" the extrem·e "jealpit.sy· i~ith' .which 

the rights of private inf orniation die . niain.tained, 
show how in&:f,eq-uately the tr1-1-e ch{lraflter of 'JT!-Od!J-rn 

·:• :~ .. i-11.ih~st:ry ·is :gras1..,.ed: \ bi the· .. cinnple~:m'.ty ·of 1nodeni 
. . . commerce . it sh.ou.ld be : reco,qwized- that : there' -is ; 1~0 
·" .Ruch thing a.s. a/ $elf-r.e,qci1·din{(; or a: priv~te . action~ 

No fact l>ea.ring on, prices, wages, profits, . method~" 
of production., etc., me1·ely conce1·ns a single fi.nn 01~ 

.. a si.ngle )J_ody of wot:ker~ . . Every i·ndu.strial ·action, 
.,._., ) wwever. detailed ·in· ~hara.cter, ltm.t;ever ·secretly· con
.'. .: dti'.ct_ed, has: a publi<; import, and 1necessarily affects 
.. : -.the rzctions and . interests" of fonwnerable persons . 
.. .. I ndeed it i$. often precisely in the knowledge of those 
.,: matter~ r.egarded as most private, and mosfd;are
. ~; fully .. secreted, that the public interest , chiefly· lies. 
,,,,- Yet .so "firnil y,:rooted ·in the bus·iness m·in-cl.- is the in-

divid-iu1li,~·t-ic conception of ind1istry, tha.t , any· idea 
of. a pu.blic; de·velopm.ent, of those important prfrate 

: 't·'1acts upo1i u)liieh; the credit . of' a particular ;firm is 
: _; : basea,' would ·appea-r: to1 destroy the ·very: foundation 
. , of the~ co'ni.n.ie1;cial 'fabric.'" B-id, althou-gh i11. the game 

· '. ", of co?11.nierce· a .~ingle firni which' played it.9 hand 
"· ·· openly ivhile others kept. their. 'well cimceale.d. 1idght 

.. ; ;-:·suffer failure,'_ it is" quite evident that the ivho~e ,com

. .... ~nuhity i-ntereBted in the :'f;a?n.e ·1vo1.tltf.gai'>11 i11:miensely 
. : ~ : : . it.all• the,' hands· ~oer( on'_t~e,' ' tabl~. -~}fa1iy, '. if. not 
.',: " 

1
'. mo,!t;, .of ' t~e·'grea.t .'disciste_t-.$·:·o(m.odept '.comm,~rcial 

, ... -societies ·arc ·attribi1Jable ·p,r.eci.sely;to· tJ~e fact ·that 
~· . , ... the ·credit of · great b1tsfoess' finn.~~· ~i.;hfrh ·iS pre_:emi
· :·~:· \ ,rwn-tly an : ajfafr':of public.'=intiire_;i:;t;· is 1:_egarde_d M 
,;·r ·purely private befor.e the 'ciash.':.' As. industry grows 

~· : " ' t~iore 1 and· 'niot·e. (:011i.iJlei;'so 'the, i1i.teFe~t'. 'of _thepu.b
. : 

11
' lio .ani/. ·of _an f.ver:wi.Jer 'pu~l.i'c '}1t .<very :hi:4u.~trial 
act1-0n .<Jrows 'apace; '<i.1i.(Va, cbrt·esp'cnidiiJ.gly 'g1~6w·ing 
recognition of this public· in.terest, uith provisfon for 



its security,· wilt .be fqwul neccsary. '. So far as tJie 
" 1 natural . phanges , of indJtstrial .sfructurc i1dhe pri . 

. vatc .bt"s-iness .fail to P,ro·vidc tlH~ requisite pu:Vlwity, 
tl~e exern·i.se of. direct 1Ht.blic. scriitiny must come to 

. \ be e·rif orccll., 1'.lie 1fl?luctar,,ce shown alike by bodies 
, . of c·mployer~ · a·nd of ~uof'k,ers .. to divulge .material 

facts ,is in, lar<te' measure d'li,e to the.false idea.s they 
have conceived as. to tiie.1w,ture of industrial activity, 

. 1,vhick education ca1i . do something . to .remove, but 
.. \ ,·, :. 'u;hi~h, if "not removed, mu,s.t. be overr.uled in .the p·uh· 

1 • Ucinte1·e.st." ,. :·;, ..... ·;, ,·, ,. , .,, . <· ·'.-. 
, . .... \ , •' •,..··. ·. ~ . . :.·.· .. . ~'~.·.: .. · .. \ \· ,t . · .. · ·:,· ~\ •. ~ .. · . '··. ·I 

... ~ ;rn: !l~n~sl~nll ~~ ::n·e~riin,qs. it\. ln<l't1t;i~ial .. Society,· p; 498, 
appears the ·following adaptation 'of,pages 4_27. e,t seq. or 
Profe·ssor' Trvh1g' · Fisbch's·: Ele1nentary Principles of 

- ' . '"" " • . • ' . • . . \ l 

R conomics ; ,.~ ···: · · ': , ·. · 1 ··•• • . :- · -·. ·'" . . , .. · .. _ .·'. ~ \ ~·\·· · ·~·· .. ·. •\' - .. '~ . · .... · . 

·'- ·, ··:.' 'Uncer'ta.inty. beiug rcgnrd~d ·af .. a1~ ' evil by J>rac· 
· .. · · tx~al~y. alh1orntal p~i:sons, ~4~re is_··a ·c.on~ta!1~ ~fforl 

•,: ... ~ to avoid or · rcdnc~~· tmcertmnhes. Thu~ may lie ac· 
.. .... com:pli~l1~~d - in v:-irions ,\vt~ys, of -.which · tlrn ' followin~ 
"-,~. : are 1m1~ortm1f.: · Q.)"hy· iitcren ::mg. their kuo,~lcrlg? of 

.i the future; .(2) ·. hv ~mployi.ug s<.1fog1.wrds _ 11ga1~1st 
_,_. .' \ mis~fornees; -( 3) hy · j tlSUTa_rlCO ;'· ( 4) hr ~J)ccniati\'C 
-·.: · contracts, ,t•speeia Uy ' hedging. ,,:· W ci ·t;lrnll take tht'se 

\. . . 'd .. "· \ -. ···- .· . '' 
i ' up1nor er; ·.·.·.·. ; · · 1 •· •• ·····' ·: .. ,. 

:\\;\ ' ( ,'' ~ ::-o \\ ' ... •\• .. ;',,~ ~ \•' ~":\ ~·~· • (·.'.•\•'1 \ ; \ .'.\.~: • •\ l" '.:~ 
., \ . . 1. ; Ri~~f qc~ng . ,s~1~1ly) an.\ ci pression for human 
~y:1, ... !gno~:a11c~, .~le~!~a . .sc.s .;w1 th, 01f} pxogrc.ss of Jmowledgo . 
.. , :· ... 'I'he ~:ht~( .l~?~e,s .. of11>ro,qrcss.imintjustry at .the· vr~s· 
\. ;· ;-. ."'1!.t .. {zm:<:_,)!ili!f ,~<i '-·~ai,l_.tn be._. tJ+o.s<.!, whidJ, . f:eml to .!tft 
\ ::-... ·, !; 11 e .v.e1l. · Wlf-1d~ , l1; 1!?~s , th~, fu,tu.m . ... Go1~11Uoss t~aclo 
.. ,; Jyurnals,.e-x1.st· pr~nc1paJly ·1\~ . enal/lc.-tbc~r. r.Mlfo1s to 
'.·.., ,.,, :[~~ec~s~: the-,futu.1:0 mot:<~ accur~fo1y . Hi;m. il10y .. other· 
.,· .·. w1s~ _po,~l<l. . ·~Ins . t.Lc .journals., accQTnpli~h- by .snp· 
\i.~ . .P,l):ng .?.~t::i. · a~ .to. past an.cl p;rosep.t .. conditions .as well 
... ,;• ~ by ,LP:Slfllcimg , th~ir,q:ca~~rs·.--in .t}le relations of 
i ... ~anse,-.!1~d ctyecl .. : Qi.tr, gor~r11me1!b.weath~1· lmrein! 

. \ · 8UpphcB :wcat11er ·foro<:n::its which ··sonwwhnt r1,>.<1UCl· 

.:· ,)l .·nl.ii:\. fo1:i:U:Of ;u11<-ed~int\; . f Qr' tho rarm~1::-:: ~ .oovt'n1-

... ~:.; .m~n~::r,ep§r.f:s'. Qf :~WP .. ·~~ndit1.~1is nnd .jnfo1·mi:tion ~s 
\ · .':·1 \t\> .d~~ease~ .. o~ pl!ln~s . .and ahimals arc-moro. .1rni;i01 t· 
\'.',.! .,n_p._t;· i~fl.~~~pqes. ,m: tlio s;m19' , qirec~io~· ·' ~ : ; i\ •1 ,~·, ; .,'- i 

0\t1~ .. , • .• ,·. ~.fy\!.\~ :.\\ '. •. ~ ~ \~ .• · ,,~ •. ·.· ~.... :.,; " '.\· l\d•·,".~ 
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"' Th<~ colle<:ti<.Hl' ; aiHl . <Ji::>trihution: of ; lmsiness · i:;i.afo;ti~8 
tdnds' fo' i>r~VJ<le 'I tlih ,~?,(,ilable . 'C,onr:l-itiO·il.S I 1 ' 1~nder which 
"f1:r:~. "c;onipciition" 'taiie.s '/i~ii ~fl~~t: '.: It tends to: ·1;~dnce 
the haza~·tls ··of capitalist pro<lucti~n. · S~me of these haz
ards · h~iv~ b~'01n11entiolica Oii ·pagcs.2:35-243, snvra. Hoh-
soii 'weil kfote~' 'iii10.th~r ' foctor : ·; .-: ,t ! ; , ... . . . . . -. ; 

... : • :. ; : ; . . l • . l <I'. t >. : : ' ! .. •·. ' . ; ·I . , . f• • 'I ' I . . . : " : . : + ~ 

.. _: · '~Modern met.hods of produetio11 liave also brought 

... ': about a great expansion in;the' time-area :of·thc :mar~ 
· .. keL Competiti~n covers a \vider ·range. of time as 

'. . . wen .as of space. : Production is JlO . longer. directed 
i . by. the quantity and quality . of present: needs. alone, 

.: .,; but-is morc:arid. more dependent upon calculation of 
,,·;: future : consumption; ·'·A · large·r , proportion , of the 

. :ii :brain··power of the b:usin.ess man is devoted to .fore
. : ;1; casting fut11te conditions of the ma1·ket, aild a larger 
,, ~ · proportion :of the . mechanical· and human labour t.o 
.: ·,; providing· future :goods to meet calculated demands. 
, , ·,·'This· expansion . bf t.he : time-market;· :or. · growt11 of 
:. ·· ~peculative . production; is partly: cause, :partly · effect 

~ ',: . ~ of. the improved · mechanical appliances ' in mmmfoc-
1 · , ; turo, i.m(kiu : trausporL;: 'i:J.'he , multi pliciition.· of:i pro

)., :ductiYo t>o.wer :under t:ba 'i'lew'lllnohinery hu.s· in many 
· .. , ,, bra11c.hes- ·Of1 ·hfrlustry; ·far : outstripped · the. roquire

:":: ~; ment.si of.·prcscnt,k.Ilown 'consui:npt~on at · r cmnnera
.. ; : .~ive. prices, :while increased knowledge of tho :widen
:· k .mg mark.et has· given ' a,:basis · of ca.lculation:which 
:··;:: leads manufacturers ;to·utilize ,their :·spare pro<l\i.civc 
·,' . :power. dH ·prdvH1i11g· 'agaiust .fuhnc qv~ilh·i.:" So 1oug 
'! :' ins lmltif..!lry wn,s,lim.ited.·lJy: tbe lahour, '.of t.he hltmau 
!· 1;'1•}.iody; nssi8t:etl .}.nit ·1:11ightly: ;by nat111·iil ·forces an<l 
",,,,~working 1vi1.lt !-3implc ,tools~ the output. of· }n·o<.hwtivc 
.:. : : :: energy·· could . seldom ·outstrip ·. tho · present : demand 
..... for consumable ·goods. ··.-!1~ "''!.;.-· .. ·i -..: • • , :;·: -: ,. ·1 

";, .. ·i~': : .. , ( -r· _ t t :.. ·-' t !. .. f :., .. • . . ,. · ···r .-t :: 

-. · .. Bu~ ·machfr1er')- liiis ch'angc<l .ii11...tlii~; .. ;}Icid~~·11 in-
dustrial nations are able to pi·odn0c C'Ohsuhtahfos far 

. ·,1;·1 fasfoi·r t1rn1v those · who Jinvc·.'fhe :powe'r:·. to"(!()nsmnc 
· .. y: .Jhtm1 , ani ·iwilliug.: f:h, e-xei:eiso it' 1 lfonee:.-tlienv is nu 
':. :;j t!V(l,1'-inCrens.ing lUttl'gfo 'of J>l'Odnefiyc· })OWer l't~dund
:' • ·: ! µut. Sl) fa1•:·as.·1:lio·pi·odact.iou.. M .. p1·1:.sont, consi1mptivc 
· ·;,_,; ~oods is conce.rucd.~ ~ rl111is exeess Of 1frod11:ctive ·power 
.;;" i is. saved'.,_~It ,ca.n .. only.. be saveilbyi l)eing st6red :up iu 
·;·i some .. ·;inatori.a1: forms .. ,whichi·are 1-cquired.; ·not for 
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· : 1, direct co11sunipt.io11 hut for assi8li.ng to. increase the 
.', . rate at . whicl1" consumablos.,may " l>o . produced in the 

. future. In · onlcr to m ake a pl:tce for these ne11 
for'rus of saviug it is llCCeSsary lo interpose 8 COU· 

· "' · stantly i11creas ing uumhcr of mechanical processC; 
r.,' l>ct.wcen .: the -earliest ·ex.tractive :process which re· 

moves the raw material from the earth and the final 
or r etailing process which plac-es it in the consumer's 

:·· "hands: ; New machinery, more elaborate a·nd ·costly, 
i ·'' is applied ; special w6rkshops, with machines. to ~nak~ 
<; this machinery.....::.otl1er machinery to make these ma-
.:-: chines; there is an expansion of the 'mechanism of 
· ·'credit, the system of, agents and represenfatires is 
. · expanded, new modes ; of advertising :-aro adopted. 

:. : Tlms . nn ·ever-widening ftold: of. investmeut is · ~ro
'·ddccl for··the· spare. energy of ·machine-pr~uchon . 

.,. ' Qlhe ' change· is· commonly described by: sayrng·that 
·; production.is more .'rouridabout.1 :A larger .. num.hcr 

' ' · of · .st~ps are · inserted_ j~n t~ie laddei. of production. 
·, · ~his .m creased complex1ty rn ·the mechamsm .of pro
. · ' •duction is not, however; the central :point of llllPO.rt· 
": nnce. '\Ve must realize .thnt the change is one which 
· :·· is ' essentially· an · increase :in: the .. · ~ speculative' char
.1 1 net er ·of commerce. .. Tho · ':roundahout~ method of 
.... productjon -significs· a ·co11t innaLin'crcase in the P!0· 
• 1 · portion:. of . ' productiv'e : forces ; devoted ·to making 
. : 'futU:ro" goods y as . compared . With thoso: devoted to 
,:_: making ' '.·~present .goods.~ ::Now ; future goods, 
; j plant, machinery raw material of commodities, arc 
i 1 •: essentially ' conti~gent ·goods' : :t:lieir: worth o_r ·was!e 
. rd.le~ends .1~rgely upon.· conditions:-yet. unb~r~: their 
· · · soc~al utility. and tho value ·based upon I~ depend 

! · ent1reJy upon the future powers -and desires of those 
•·.unknown persons :who al'O expected to purcl1~se and 
~onsumc the commodities., which shall: Mme in~o ex· 
istcnce as :results of tho existence and . actiVlty of 
th~~e futu·re·goods. ·.. : · ' = . , '., ~:· .' :., 

.t ·· ·•!· .. i t: : •1' .... ~., . · :·~·:.1 1 • i·~ ; 

s~"·· : · The. ~ctual.time which elapses between the c.xtr~c
: hve stage and tho final · retail: stage· of a ·commodity 
" :· may .not. pe greater a"nd is in ·many· cases far less 
·' • under the new· ~cthods of industry. ·:The .raw cotton 
· .. of :South · Ca.rolma -gots on' t1ie wearer ls 1back more 
.': quickly. than it ,_ <lid a• ccntufy:and .a: half ago .. '"' But 
· i whenl •We -add in the. time-elenients' ·involved in the 
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:,, : provision: of. ~ the : various forms .of ·ii1tricald . plant 
and hiiichiuer'y .whose utility' entirely. consi!:'lts in for
·warding these coitou goods, and whose existence in 
the industr ial meclrn11ism <lcpends upon themtr we 
shall perceive that, tllc 'rolmdaliont' method signifies 

P!( 
1U great cxte11si01i Of the sr)ceulatifo 'oi• time-element 
in the market." (Evolution of J.1Iocler1i'·Capitalis·m, 

:;:_pp .. 148-50.)' . , . •. ·" .. " l · ·'. '. " 

And again: 

: i !. : "In a ·word;· whifo it is the interest· of: each pro
i :·[] C:tuc~ff·; O~ machinc-m~idc ,goods~ to . giv~1 .r~gular: em;
.. ;. plori;iic~1t, . s~me · wi<lcr . i~~ustyjai : ~?re~ .co~p_el.s ;h~~ 
· ·to. irregularity. What ·1s Jlus}orcof n ·1s _'m1co11-
.. . :; trolled mnchinery. ·• Ia the several units of' machine:. 

'. :·product.ion, the 'imlividuaJ-.facto-ries or mills;- we have 
admirable order:. and. a.ccuq1~e. , adj~stment of. parts; 
in the aggregate of ma(~hine~prodnctiOn \\re have' no 

'.'.o • orga.nization, .but a. chaos 9f haphazard spQ~ulatipn. 
. 'Indus.try' has not 'yet adapted its'elf 'to .'tl{e. changes 
:"''"·'fo: the· b1iViionmc'i1t pro<lhced "by machinery;~- That 
·~ l ·~·· is all . .. _d f ·'.· t' '. l . ;;, .:~ .... ·.: ~.-, ·: : :·": :.1: :; ~ :·: ·; , •i';~ 1. ~;_. .

4

; 

Under a monet.ary system of commerce~~ though 
.;;! , co~moditics .. slill . exchang~,.for i:mm!nodities, .it is an 
-;,, "~~s:e~.t.~a1 pogcli.tio:o. 9f that exchange tlrn('thosq; who 
:.•'::JJossoss jJ.ur <:lrnsiug · PQ'\Ver." ~.hall ~e .w11.li.ng Jq .. ,~se a 

';,, . l?,uflicient prQp(frtion ;of it. tp. demand . · ~o.nsumptive 
.'. <: . g?ods.; /?.!l~·e;,wfae .'~ tlie; produc~io~ i ·9f.;: :PrP<li+~tive 
J,, ,~ &'<W<l~ .: is ... ,stnp.ulated . u11d1fly .. :wh1le .the., d~;mand 
... . f~1:,, p011snmphye,. ·goods;, .is,, ~ll.~ck.,ed,-::-:-the, "con-

. U.1ho11 which the· .,bu.s,in.e~s.1.roan . r~ghtly,.:.. ,regards 
as .over-supply of the material · forms of · capi
tal. lVhen p1·odiu:tion was slower, r1wrkets nar
rower, credit less developed, there was less 
danger of thi s b·ig 1niscalcu.lation., and the cor
rect~ve forces of i11d1istry 'Were- more speedily el
f ective. But m.oden1- machinery has enorniously ex
panded the size of 'm arkets, the scale of c01npetition, 
the complexity of demand, and production is n.o 
longct· for a small, local, present demand, but for 
a large, world, fiiturn rlernand. Hence machinery is 
the direct material cause of these grea.t fluctuations 



: :· · :, whielt:briug; as Uleir most c\·jl con~equcuce, irregu-
; " < l<irit.y of .wages. nnd ~~inployment.'.' ; .(p; 329.} · 

·:;. ·: .. · ;·, . , .... , , ~,.; ~,,• : . ~: . . ·· · ;·!· ;~ ., · : ·1·. !:- 'j ~ .i 

'• See nlso:- ;•·:'; ~·· .. , : .;, -: ... : -,:· t ; ::": ;' , . 

. ::·:::· .. _.;-, .:TaJs.s~g·, ~·. p;·ifwipfd; o(S~o1io·1fii~s! (Vol. I) pp. 
•'' • \ i,\'.:.;~· ' 391-7 . .. \ ! '', t .~\} '' •·I , •

1 
' . · 

Marshall's Ucadings in lndustriai ·'Society, p. 
479. . ; ' •, " : • '· 

" In drder'tto ·produce flooring trees have to .. be:felled in 
th~ f otost;"trfo:~me<1 ~~d ~awed-.f~ · p.rbper lengths; then 
th'e Jogs 4a1~-b fo"be' tFa'.11siiori'dc1 t~ the saw nrill( where the 

.. . : ; . • i . l • · ... ' ) , • ! ; • . . ·• • • . ; • . ~ 

rough-lumher:is, ]llade ... . The; r~ugh lq.mber must be air· 
d'tietl;·tchicli takes-fr-01n 9 to 18 :,,no~hs. Then it must be 
kiu{driCU : etc.'-.::>(P.n.'0.os; 38-40 ; ;iipra.( ' . .. ·· 1:. 
~·., '.1'f: ;d •/!/ i ~ ~~ ~· ;.dt ~I! • .'1 l~ ! f',• ) ( ". :".? t ::: · :; ~ · •':.. • • :; j 

: c .~io~e<>vEi.r, r110.0Htlg".'~~1st"' tc7'vi~ociu~e1Land:. stored iJl 
h~ig~ .. q~1~1it~H~s· .ii:~ . adv.3.1:1cd ' of. ~ale~!. :'.Aml ~t.hc <le~anu 
for floo1·i11g . is h~ 1 :goly ""i;cas~·m\l. As .said by Professor 
~r . , .n:uss1g ,:,_:·,-;-<1:-. .. ;· , i > : ; : .i~ • r: : 1 ·:·'· .· ., " : 

,. ·; ;., :i':A~oiig''iiiUfri<l\i~I ind~~stries; ·some seein fo be 
·•:::! more . tliul1 otll'ci:s ·in uaiio:er 'of :occ·asionaI: even of 
·· ,?~ ~~~iien:t:r«>vc'.1:-pro<luctiob; 'tliaf is; .. of such .large 
'• · '. . , 01i!put'lb.at th.e)11 mhsf s~ll a.t ~ a: ·10s·s.: : Indnstnes of 
;··· ).::~~J~im:q~ar_ kh~d;1\,;hicli tlS~: a 'very. forge pla~t, s~em 
•. ii. ,, t;o ' be· ·u:i this~'ca'slf." " (Wpe~ially ' il ~tlicy · arc · su~Ject 
·;i I') to · ~c'asoh}\l·1ii·foguli~ritieiJ of dc'rri.h.ud: '? ::· (Pr·incivles 

:-. i· r ·: of:'liJc<Jru.h>rfcs '' {Vol., 2)i~= )·:=~?} i : -.,~ :,, : · 
. J.>rn·1 i' l f.;{( ! 'i~·-' , ,. : • • ,,:. ~" ' · ~ ··t • ~~ , . ! ; . .. • ~ •• ,., ,,, .. 
~ I~ ·i : ... \ ,.; , ; -~~ :':...... .. ... ,· ~· .',' .. ~ I 'H • ·• • •... •, \" -, ,' 1 I ,.• '• 
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; . ' • I . • ~·. ': • ' I I t . . i . . 

COLLECTION .AND DISTRIBU'l'ION ·OF STATISTICS.BY .TRADE 
ASSOCiATIONS." .. RECOGNITlON. OF: IMPORTANcE:'BY GOV-

• • ' 
0 ~ •; • • • > .•; • . • I i • ~ r: I ' ' • \ i • • ! ) -". • : • :' ERNMENT. . . . .. . 

I f • , , ~ '.;.. ! : ; ' '•. ' : ~ ;.· ' I ~., .: j f ~' • ' ~ < 11 • .' • ' 1 S ~ 

"tu Tfade 'A.~.~ociatioii·.!Lctivit'ies; is~w~cl· hy · th~ Depart-
• • .• • .. • • • .. • • • • • ' •' t • • 

mcnt of. Commerce. ( pag.e 243~ .s·up1·~), it. is sai~l :' . : 
' > ', I • • • • ' ) \ • ' •, •' 

· · ~ .. \ f'Trade· ass<.lciafions . have been· -c.ollccting ·produc
. · · tiou statistics ·of one ·kind or an.ot.ber with increasing 

momentum for over 60 years. tt .• (P· 12.)c2 : ' \ 
. • ~ ', . ;, ·, • . ·, , ~ ' \, ; , , , , :. • I 

In !-'t:adc _ .. (s.so~~at~O?l .Ac#~;i,ti~s . (J,!24. Jh~e .. ~~u:, hy 
Franklin D .• Jones, it ·is . said : ·'.; .. '. ·' · ·. ,, .... ( , 

. : . . ... ~. . . . . ~ ~ ... . \ . ' ' . 

·. : "A1i im~e.stig~\tion hi foe Pccleral Trna&,· Oommis-
sio1i shows' 47.4 assoCiations~' or' more than thii-tj~ per 

... cent . of . Uie .. assooiations· reporting to the. C9mmis
. , ts~O!\·;t~ ·~~ CO?JpPi~g;a~d '<-Ustribut~11g !r:~:c1~ ;,.c;,t!ltis-

1cs:" (p'.44.) ·, .... .. , ...... · ·,··· 
·.• .. ;.. • -~; ~-·1 ~.·-,;_ :,~· ~ , . . " , .! ,. : i • • ••• : 

: The. ~·~in·e ·i~~e~tig~ti.6\'i ·a1sJ·ciisci6~qd. thiit J 5Q :~~~·ocin
ti~;ns w~r~ dist~il)~1f'ing. p~:ice . ~1f.o~·m·ati~n. 1· , ·(p.'..GO~)· i,: 

f • ! ::. : ( ' • '. • • .· . ~ t : : _:' i : • ; ; . : ,. " "" l ! t ; j : ••• ·~ ·', •• ' • : • : • : 

In {)]1n.ptor ~ r of- 1'rra<Je .' ~'1."1,)0Cia.f i O~t }fol 1'.tn( f ir.s, (iHSllNl 
h)~ °tlle".i)ej)n~tme'1it of. 0~)mriw1:r;(!) ·"rt. is" sit id": · '' " .. : .'.L 

. . .... ~ . . : ·. ~·:· · .... '., \ •t .• ,, '. · ''~.· ·'. ~-; \·,,~ \ :: ·· •. \ . ~· t ·~ 

·· ' '.The .. Depart.i:nenl of .. Comm~rco - is. 'chargtid · ·with 
.. "" the. p1'.0TDC•ti<'>n" aml :<levoloprirnili• i,of ' trade· mid ~ ind nR
"' try.- :Jr()• properly. fnlfil1" these ·dutfos ,it ·is .n~cNmry 
; · ~or it lo hav·e .adeqnate·curi·e11t informatio:n as to the 

.... ~ .. oxact state of commerce : ~md industry, aml.thU. Secrc-
·,,.;" tary of.'Com1iier.cc is cinpo,vere(l. to .. colloct from, time 

· to time such figure8 as ho decms .ei:;scutial. '\' " "· 

•· :.· ; n ~:1it~~·li'.~~~%:1\i,Y"i;Jfui~L,?t~~ !#~?.~~V~\~i~t 
.. lce.Qoh. ·~nu. presentation of .'snch cur:n:mt flgures. 1 n 

., ;aoirlg. thi( the '.Clepartment 'atlempt~a· :~o iria~c/i1 ~e of 
• t • ••• \ • : l - ~···· • '- •:> , .. : . i ;.('. ta' i "'· .. ': : • • • > • - • ~. " l .... t• · 1 • ' 

t!e 1 :lj:j··!! > ';:~! ._if!l• ' ~!-~!>!;:/.' ( Ji L~~)' qj \ ! 1 ;t • ·~.r ..... , !~ d d:lit -
.,Chntlt,er .. l. t>. 12, w.rittf1l> J>r Jtic.:ha1'\l ..A. :\luy, of .tllu nnl'qau ot: l'•>r-

.. ~ .. : .. :. ·; , ~ - i ~ J ~. i tt ;.:.,_ ,·~· .. - .. !ii .• ; .• • ~ t• .... ·. · " f 
eigh· ftud · Do.m~stje ;('~1!u~i~1!f;t;;, qn!L· l!;rnnl.'. : M~ Surfnc.<-,• o!; .thl'I , ¥lt1re.rn 
C.tlbe Ce ( n\• '""• · • '\ ·' .=-- ... «· ~, nsu.s. . , ..... - 1 - · ' ~ ! , 
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current information so far ns this was already a1ail
; ·.1 able in a satisfactory ·.f orm from trudc .associatio11$; 
· . technical journa1e, and other commercial sources, as 

well us that compiled . by ·a ovcrnment d~partmcnts. 
, I T ~ I •' J • 

The results of t.liis work proved so useful to ll1c 
• 1 • executive officers of tho Government that it .was de

cide~ .. t? publ}sl~, the .figures, fpr I ~e ~~e~·~~t, of busi
ness men. The results· arc embodied m the monthly 

":; 'Survey. of' Current Business. ' ,)Jf ore; than.100 trade 
· ; associat·i<hts·: a'l"e , actively · cooperat.-in!J with thi.s .de

vartm.ent by . furn.ishi'1g· their statistics for piibhca-
tion in this b1illetin. . 

·. · · · The depa°Ytinent·"believ'es that ·i.hr'<iugh 'sU<:J~·:~ctire 
cooperation with trade'. a.ssor:iatio11s.·1nore sattS/ac. 

, .. ~ory. results 1Cill be obtained than could be done if ~he 
. department atte.~npteit. to , colleet : aU. .the. info~matwn. 
:

1 
itsq.lf. \VIiere ::n.o association or ··other 'figur·es.are 

, '.. ~vailablc t.Jie. <;Ieplirt~~nt lrns·: ~olfoet.cd .s~ch c1n.tn as 
seemed essential.' Iri other · instances the ·Burcnu of 
the Census has supplemented t11e ·r eports from tisso

, cia.ti9rn~ by .securing data from. nonmember firms ,and 
1 

· n<lding the'se 'to the 'ass·ociatjon;·tOtais ... i Tb'e resu~ts 
of, this form ,of; coopcrri.tioll' have p rovc<l. very satis
factory f rom the stau<lpoint of tho department as 

· .. ,well .as t.hat oft.he cooperating association: ' ~ ' • 1 
• 

Again, it"1nu~t; _always ,,be . ~or·tie ,fo 'i>~~nd th~t the . 
.. a~-use of st'!tistics, whethe1· they 1·ela~e to_ p1od1!c-
1 1 • tion,: stocks,· orders, prices; ofl· other m·ovement~, hes 
·'' I ~ot in th~ · lc1iowled,qe· of ·the· !aiJtu<il ;figw·e.<r:but in the 
·r 1" imprope_r:use· m:adc oft' that. knowledge, tlifou,ql~ .c~n-
1 • centratea action;i ~. · . ... ~ .. C·urrent· bu,siness~ sta.t-istics, 
· if' thej/ ar~. to ~ b-e: of vafoe in, : guidi1tg busi1iess it1d~
:i • >ment, ?n~ist:·be: distrib ,uted ·promptly.!·' The pepai t-

m.ent ?f qommerce do es not possess the."necessarY 
•. : • 01·ga1}iz~t~-0ri . n.<Jr the.funds to enable it .tp w?u~·e such 
" , P,1;9,~~P!! 4iss~n~·ination "of assoc.iatlo;i'st'a.t.i.p~tcs. ~s the 
! bu~$~-rtess ; b[ the c9"unii·y"de',,,.i.a.1idi.' 'ti1'. oMQr ~o .~v.edr-come t111' .,; 'd'ffi .·)It ": a· ·t·. '1 '! i ':' , .. '"'<t'• : . ''. )• . ' I'C ·w1 e 
.... , , .• ; . , o." i, cu Y. an . a t 10 smne. im~ .n1su ,, . 

~ubhc1ty ' to·. current'.' stiiii~ti'cs;. 'considerable'. ntten· 
.. 1 t10n ~as heel! devoted to working out the det~uls ~~a 

. practical ' .Plan· whefoby·!tl11s'·t forhiHuicut might r:0·. 

' · operate with associatio1is:in: the disfrilnition of stlihs-
tics." (pp. 27-29.) -~" u··· , · '! l•· 
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And ao-nir1 :· :. · ~ 
. . ~ . . . . . . . . . "· . \. " .. . 

·. "Statistical clata, properly prepared nnd properly 
· ·presented, 8upply a ,-cry necessary., insight into the 
... business faqts of. the (luy. . Someone .,ha~ so..id,. '.Sta

. tistics are as necessary to the navigator on . thE} sea 
' . . of business a.s· a r e the compass, _sextant,. and . barom
.. , ~ cter to the.mariner on .the high seas.' : . Stntis~ic.s pre
·.", .. " se:nJ a. . porspcctiv.e of the. past, '.whereby· a V~Sl.~Il of 

· · tl~eJ~tyre- is. obtained, andJl·!e .. -.a. mear~s ol ga~ging 
market requirements, a gmdmg hand to rntclhgcnt 

.1 -.competjtion, and, thus .of ~measurable .value to. in
. ' dusb,·y antl trade· arid to the public in' general. ' Sta
;., I'tfsfics,; however, ·off e'r: no:'royal 'r6ad . to : Dftsi1tesS Site~· 
.1 .::cess . . Tliefr .<Jreatest and .only 1·eal value is.ob'tainetl 

by indi'V-id1.w.ls prope'rly qualified to interpret their 
real significance thro-u,gh indicated s-urface or lon,q

.:: t i1ne tendei~cies.'. They th'i~1:ef ore off ef'. 01lly one.':(idai
tional basis, yet a very fun.da.mental one, in. mason

; ing 1·egarding econotnic.tendencies." l (p, 9.) ; . ': 
1 • ' ... , · ·I '· . 

In the same volume Mr. Secretary H oover states~ . . 
\,· , .. ,:,· :,nfost ~~ad~·~~~,o~iatlori~ h~ve' evid~~ced'. ncti~c in-

terest at some time· or other' in' the collection, com
. : :: pilation, i preparation, .· arnl . dissemination : of·· statis,, 
hi tieal. ma~?rial J;~l~ti:v:e . to .the~r indus~~ies : Ar. traµe~,., 
, They have becu cons1der~<l with parbcnlur emphasis 
.. 'us to production;: stocks, shipinents, ' 01; ·~nnccllati6ris .1 

Sometimes the greatest desire has been· for data: re..l 
garding prices and orders. Statistical activity by 

'.; trado ·a.ssociatitnis, .h.as legal :limitations.. However, 
.; :,~~r~ .is:no . qu_~stion, but that the curves.in the, pu$~

ness c~clc ·from' activity to ·depression l1avo bee1i less· 
·i·nt:disastrous' in thos·e 'iiidusfries- ·or· hades ''·liere ·acdi-1 

rate, lawful . statiStical ·data.' ha vo ! been . available to• 
all. Fundamentally it is impossible for busiuess men 
to form those vital judgments as to their future 
course of action in: ::t.h·e "wfae! and safe diroctiou of 

. their activities unless they are informed as to the 
"'; changiug:'.cunents ; of- pro<lucti<m •and co11sumption, 
11,\.nQt .onlyj n their . .owu,lincs but also in other fuu~s · of. 

~ ''"> ~p~~~~s~?; \~l1ich. ; i~_~ica ~~: ~~~~~c~: .c.tE-r~n~~ o~ . e,~o: 
. nomi.~ life. ·The 01dy criter·ia are statisttcs, and ·if 1tl-
" ti dusfry 'is:-to:r/iarch With reasonable 'profits inst ea.a of 
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wuler_qoing fits of f a.mi1w aml feast, if emptoymeu/ 
. is lo . be held constant a.nrl ·not $1~bjccted to vast 

ivaves of hardship; tlltre ·rn:1ist t)·e adn1i1ale statistical 
seri·ice. ·'·· 1vhcther these sei'l.:.forR arP. to be 111ain

. ··tatin.efl by the · Gor f.nm1.f1it 01· by' lf''ade _associatio;is, 
they m1i.st be ma,intaincd ·if u;e are to ltavc an orde1ly 

•. : econorn.ic-.life. To .the trnde associations are due the 
.• · .. ?.fvast·majority ·of' our statistical set;vices,'and if they 
. be · conducted alike for the ·benefit ·of' the1·prod11cer 
: . : : : 'and consii11i-er they'. are· co1istfiidit'e.', i (p>3.) . 

: : ':. ' ~ : ' • '. • ' : ~ '. ~ '. • t • : . ~ _ . · . ., .. : :'. ',. ' .• : : :/'I . ' , ,' f t 

•
1Fbr a.·:detaiie'd.statemcnt :6£ thc ' a'cti"it.fo~ - ~f the Fed· 

\ > 1 ' 1 : • : • • t I t • t ~ ; • .' • j t j i : ! : ' 0 
•: 1 • ' •• I • 

cr~l. Government. iii. tho compilation . ~rid ~sh:ibuhon of 
statistics, soe volume last cited, Chapter, "Arv, pp. 216-210. 

: \ ' . . ,. 
• . • ~ .. • .. I • : • • •: ".. .. • • "'• ~ •, • 

~\ ' ~ ·. ·:. . . . ~ · ·' " .,:' :·. \i \t · . •. , ... .. 

; PRE~OUS llECISION$ .. O]i' " THIS COu:R'.I DISTINGUISHED. 
'\ .. \ '. ':.. :. ",. ·... ' .. ~ : t \• • l ' t \ ' I ·, '. • -_ • ',' • t, ' \ t 

Tlie Distri_r-t Court ·was of the opin.io1l. thnt the.decision 
rendered in 

: . : : { · ! ·:. · t . : I • • • ' f r ' t ' : ~ i . . ', ~ ; : 
0 

•• t • • ; • • • ' .; ' ' • . ! 
. . A merica;Ji ·cofimm ·_d; ·. 'L'unibr~r Go. '1: ynited 

• ' , I 
0 

l j' ' ' \ ' ' • ' • ~ J ' .. I ! ! ' ' i f ; \ •' • 

... ,. . :; : Stat es~ ~ 257 U. S ... 3J7, ... _'; .' .. :-.· .,· .. ., .·:·; 
• . . . ; . • .,. . 't J I; I • • . , I l l . . . . : ... . • • . , 

wris decisizc,of·thc cnso' nt. h:n· .. . :This con rt has 'Offen nn· 
n.otii1~ea·: ~1.~fTt : 0ndt · r.hsc n.1:isi.i1g:"i~Hde1~ thb1 _Sl~ei·m11n; Act 
1~.~1~~; h~·. _(1~fer~1i1~c~l . 1.1\~~~1,' the: i)a~·H~nl1~r.

1

: f cic!·~ dis~losed 
hyrt:hc. 'l.' (~r,or<l. .. _! ~ :.t _, :,. ?, ~ - ,i, 1 ·: .. ;it ..... ,i· ::,,.·'. 

0 t (.! ... ~!,' ;~~ :.:. ;; :•'.!' ; ... ·: t::. i(' .. ~·~ .. · · ·: . ~ ~;:~-; ~.: .. .. ·.: !: \!! .: '! :;'.' 

· ·: A me.re sta tC\men t · of~ tho : osseutial f~icts- iu bOth tho 
A·~1t~rfoa.1i 'Oofo'1i'iil. c~\se and the~ case afbar 'is all ~h~t is 
nece~.s<l ~)·, ;~·~le~ons.ti~-i~ . t'l~~. t tl1e.' ci~ci~i~111 ,i~1 '. t~e io'rmer 
case. is . \\>holly i~~·pplicu bl~·.to :th er fatter. ;·;_.; ·:: ri · •::_:i 

::. I ; ; : ; i "·;::: i .;i;( ~"' ; ,i •• '.~' '_i;~·; i·:;,'.;.~ :: . '.;; i ; -~ ;//~-: ''.:~:::: r ;~ ·: '::':! .'. •' ;.;; 
·: 1 ,, .. : · .,. , -. ;i , ·; .. ,. ! "· PLEADINGS.·: .. 1.; •• ,, . ·; • ":1: :·' 
.. :J l ,,; · ~- J ·-.u.';,:t:!·i-.·.:11· ·1-i;~: '-~- . ; ·:·; · ... '.'.:~i1i: -> ·r" .:: l 
.!'In ·the: .• tmer·ican Coli<-?1l

0

n,·:cnse ·it -~ya~ alleged· that tie 
c.iefendfi'.nts'; -"Pl°an'' ·cc>itstihitetl H --e"<>iul)i1fotio~1 :ui~l ;con· 
s~~i·a_cs . ~~ ~· ~;Asir~i~11 ; '. ~~t~.~~~t.~ ~-~: ·i~9~~~i-:~g . - t1~ 'i ~~f a~r0: 
l~mb.er1 hy res.triqting opmpetition ',~ an<l. .. mai1tfaim~ig· a 
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invrcasi11,q prices." (p. 39.) In the case nt bar the Gov
ernment. does not allege that tho defendants' plan in
creased prices. "\VJrnt the Government comr>llltllS of is 
that thero existed nmong·111e defend.-mti:: a v ractical 1.m.i

f onnity of both f . . o. b. selling prices and ·net. delivered: 
vrices. In . the A.me1~ica-n Column case the Government 
proved the esential allegations of the petition, whereas 
in. the case ··at bar, the Gove1:nment a«Imitted ·at tJie hear
ing that the alleg_ed unifo

1

~'IIlity of prices <lid no't ·exist. 
... 

PLANS. . , 
' ' '. f I ~ ' ~ : 

In the Ame1·ican Colu?.nn case t.11e meml>ors 'of foe Plan 
• !.• 

were rc-<luircd ~() make . 
1 . . ,. 

"1. A daily report of all sales actually made, 
with the -name · and address of the pwrchaser, : tho 
kind, grade and quality of lum b<'r sold and all special. 
agreements of every kind, verl>al or u-ritf.en with rn
spe.ct there.to. These 1·eports a.re to be exaM copies 
of orders taken.'.' , ( p. 394.) · · • 

' . . . ~ . . ~ 

In tho case at bar the cn-ideuce show's lhat no daily re
})Ol'ts fH'(\ made hy memhers. In t11e wee.kly saJe.s 'reports 
tlie 11a.me and the address of the p1wchase1· arc not gh.ien, 
aiu~ there 'is uo m eans of otherwise obtaining such iufor
mat·ion: No copjes of contracts or ordo1·s are tequired 
in tlic cnso nt bar. (Page.s 306-7, 310~311,' supra.) · . 

' • ' , ' ' ' ' ' ',I " ,. t ' • 

In the Amffica1l Column e<tse the defcndn:nts were re
q11irecl to make . ~ . . 

, . · ·'f 2 . . A daily ·shipping r eport, ·with exact copies of 
the im·oices,. nll special ngreem~mts as· to -terms, 
gra<lo," etc." ( i). 395. r . . . . . 

' , : · ' ~ • · · . , • • " •' t : ~ ~ • • ' I \ : I • ·• f ' ' • 0 •• ,: 

In tlic . case· at ba·r, · t1e ··evidence· shows - H1at oi1ly 
monthly shipping reports are ~;~~ . by. mem~c·r~; . -~nd 
that ' these ):cp"orts . ~on'tnin only.'. ,·, th'e amotme i~ ·feet of 

· .. 
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shipments made during . the previous month of Maple, 
Beech and Birch flooring'' without giving grades, thick
nesses, widths, . names of custome·rs1 destination, tern!$ 
of.. sale, or copies of invoices. : (Page_ 304, supra.) 

In tho A1nerican Coluni;i case members ·,\rere--requil'ed to make . ' ·: . . . . . 
· . . ';. .·,· : 

.. , .. . " :L. A .. monthly _productiou .report, showing the 
p~·odnction of tl.ie member reporting .during the pr~

. v1ous month, with the gr ades and thick1zesses classi
fied as prescribed in the ' Plan.' " (p. 395.) 

'rhe evidence in the caso' at'· bar shows that members 
i:rrnke .a monthly production report ~f the qua1~tity of feet 
of each iJ'l~ade of eacli wo.od i)~oducecl duringt~1e preYiou~ 
m?nth w~thoitt further detail. (P~ges 304-5, suprci.) 

' ; ' :. ~ 1 I • f • ' " : • • 

The rp.o11th1y stock ·report made· by in embers of. the 
"Plan" describe'd in'. tl1e A merican Colu:m.n: case (p. 395) 
is-. su,~?tunt~al1y the Sl!Ill(> as-the mo~~thly report of Stoeks 
on Hand made by memhcr s of the llcfcndant Association. 
(Pug<: ~04-, supra.) . . 

. , .. ·· ·. •• • • . , •: . . , ·; j : •• : .. ·: ·' · • .. 

... Jn the American Column case members· wore required 
to make .. .. . · · · .· ... 
. . • t • 

• · · ·, · ; 
0 5. Price-lists.··· .ft'.fember s ··must file at . the begin

.: ·nin:g ~f each. month vrice-lists shoivinp vrices f. ~- b. 
sh-1.ppi·ng .po·mt, .whicl~ shall be. stated . . !f e:w zn;c~~ 
must be filed with tJie Associatfrm as soon as maae. 

: • (p.3~)5'.) . ; . . ·, .. \ 

bi the ca.se at bar 1w price Z·ists ~vhatsoe~er"ar~ 'either' 
filed ·or required· fo be filed : witli. the Becreta:ry .. '. .. (Vol. T, 
pp. 173, 2·13, 308, 335.2 and 'pages' 303~4; sitpra~ )' . · .. ··.:. 

\. \ ·. : .. . . :! j • • ' ' . )\ • · · 

As Hon, Nelson B. Gaskill of tile Federal Trade qom· 
.. . : :: :.. ' ' • • ' • : t • • • • • ' ; f •• ' I ' i t • • J 

1mss10n; 11as well said:' .. '. . .. . . " . ' . . ; .. . 
l · ( :~ .· .. · , h·~ ... .;.: . .. ; /, .. ~: : : ~ • , . .: .. · · ~: .. ,;:, ~ .. .. : · ~.~ ~ ·. • 

,, >-YYe~ .s.uch . ~tatistics ( s·t~tistics . . .o.f". pr_oclMtionr, 
' • f, • ' ,. • · • ; : i • .. ,' • ' ~ • • , • I : · ' 1 • ~ .' ' "' J ' ' . : 
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stoc:ks, aud sales vrices] ' can Lo collcctc<l, ta.bu1atcc1 
and distributed without ta1."ing on the significai1cc of 
unlawful intent or without producing an ulllawf ul 
resull .• · • , • . · 

Careful . distinct ion must be clrawn between tllis 
operation and · tho :Eddy _'open-price' asso'cfotion. 

·Nothing in this · disC'ussion -has any relation to the 
. ' open-p rice ' plan. · · . : : .-·: "· · · ; · ~ 

: :~ : ·, Knowled,qe of pdces at which, sa,te·s have' been co1i·
sum.n1tated is one thing. , Exchange of prices · v1·0-

_ posed to be quoted ·is quite a differe.nt ma.tier. On~ 
is the record of a fact which affords cin essm1.ticil far.-

. tor in · the equ-iipnient of an. inflividua,l to (leal com.
vetitively. 'l.'he other is a suln'nission of vlans·which 
al.most cet·ta.inly ·res1dts in unaniniiiy of action or 
agreement in effect if not in. f orm. 11 (Chapter II, 
Legal, .Aspects of Statistics, p .. 42, in Trade Associa
tion: Activities, issued Ly the Department of Com
merce.) 

In the .American Column case members w<~re reqnir Nl 
to make · · · .. · "·{ " 

• 0 1 I \ 

\· "6. · ·"inspection -~eports. ThQs~ reports -are. to bo 
made to the association by a service of its own, es
taLlished for the purpose of c.hccking up gradl~s ·of 
the various member s and the 'Plan,- provides for .n 
chief inspector and sufficient assistants to i.iisJ)ect Hie 
stocks of all memhers from time· to time. ' "' · " "· ; 

,. The deciared purpose of tho iilspectio:ri· se'rvi~ ·ts 
'! not to change any member's grading except: with his 

...: ; ~onscnt, but to fur nish each member -a basis on which 
. lrn ran compare his prices with t11ose of other. ;mcm~ 

!- '_bers, the.re by making all members' I:~ports IDOI'O ii}: 
· telligible :and accurate." .. (p. 395.) "' 1 ' • .. . ·' ' 

: .: .. ' : •.•. ' : . ~ f • . · ·: ;. . · .. ) • . ~ .. ) "!' . .. . · ... !. ~ 

In the ca.se at Lar the evidence shows that the flooring 
manufactured. by members· is standardized; nh;o that the 

i~ormati~n -~=s ~? ~-~:c~~ i~ :~tale· ~~ -~o ~~~,?. ~tis recei.~e~.: 
In the Amuic.an-Column case--. .. 

"nil these reports by members are· subject to com-· 
nlcte nnrlit: hv rf\nr~~Pntntivcs of the association. 
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·Any member who fails to . report shalt not receive 
the reports of the secretary; and failure. to report for 
twelvo days in six months shall cause the member 
foiling to he dropped from membership." '. :. 

Report~ of. members .of th~ der~iid~nf 'Association are 
not 'subject to. ~utlit, and no ·S-UGh audits have ·e~er been 
made since the organization of the present ·Association. 
(Page 313, supra..) . .There · are .n o penalties of any kind 
£or failure to make · reports, and all ·reports-_ are always 
sent to all member~·' by tho. secrebry,eicept tl~at _ weekly 
sales 'reports ar~ ~o~etimes withheld from i:ionreporting 
members .. (Pa~cs_ 313, 307-8, supra.) ' ' 

, In the. A 1ner-ica·n. (;;>l·u·mr1t e ase the. S.cc~etai·y . was re
quired .'to >send t~. tae~bers r epor ts which corresponded 
with . t11e reporl:k receivccl fro~l ·members.6~ . • n is ~:res· 
sary to take up only one or h'(:o of such reports. 

· · ·: · (a) . . .. '~A ·weekly n~port, ?tot later-.than' Satimfo.y, 
o~ ~ll sales, to <J;nd includin,r; the preceding T11.esd,ay1 
glvmg eaeh sale an_d the price, a.ml f,he ,'lui-m.e, of tlu 

"pureha-~er.~~r. (IJ; '396. ) :;; · : · t · ,, : f" ·<, , ' . 
J ~ ·· : .~ . t : ,~ · 1· · . · ... i· ;, . ·' .. ~ ·· . ~: ·· · : · , . . ~ · .. : : :: _ .. 

,.The ·we:eklj1 s-~i1,!s· · rh)or1~ · 0£ the dcfc1idaut Asi!ocintion 
ar~· '1"i of.' 's~1~t '. <?ut : b):: tlie ". ·se~1:et~ry: \inti~ ". \Ved_nesday or 
'l:Irni·sciay· ·or.' th'c'.':foliowi1~g · . .;~~k ..... l\I·a~1y. of '.the·sales re· 
pprted resultfx:Prn qu~tati0~1s made, a week}o four weeks 

. 1 .. • . ,; ... t . • .. • • : • 

previously: (Pages ;322~335,. supra.) _'. rrhe evidenca is un-
dispute-cl that tho· informati011. tts ·hi prfoes" is ·st~le _b~ the 
ti~1e · i~ ·_iS'.re~c~,;~<l VY.: m.01n1ei~~ \\'h~! , 1·b~~i~~~.- '1iri,c~ 1~ror
matiou ··aany from./_frav~efu1~ '.8~ie.s1nen,~ '. ·,:eprusentat1vc:, 
customers, brokers, alld other sources. (P~iges 31?·~301 

- .. -""!"~~;:-:"~·~~·~t·~;'-+--,_:__..;._;~ :~ : . ~ -·~ ... __;;-;--
II; A l f . · i f n Ii! nlSti. 

: ; , ~1 {!, ~~fl.l'.rSE' .. ~~he :.11.~cref.a~Y~. -ot :t.b.o; defend~nt. ksf:O~ ~ 111. ' • . . .. . .. .. .. . ed. 
reqt;iired ~o l:lNHl _t9_ D}ci,uhers 1"0ports .that correspoulli t.o ;re1~rts rcceit. · 

l~~ hi.m fr~)l~l • 1;1~1~~~~~. " "}:io\\·ey~;.; : ·;ho' J<i~~;t;(.;,. ~~ ·1;;eillbers Jnnldng 

sales <1r huxll.1g stocks on Juwd; ·eM .• '· i k-'·n~t · ;ihw: '(li ~dos('<i by tbC sec· 

1·~W~Y.: '.)~~g?s .. ~os~~i.~1ipr~·) : .:! : · ~. \J ,, 1 H.1•_; ,., ,,:.~: : ! ; ! ~:'< · , 
. U\}:;; ~· . :·: · 1: ~: · : ~ j ~ ~ : ~ " .. ~ . ,·.:i ~ : : t~r i: :~·y t· r=: · r \~r J d ;: : ~, :·_, .,. i 
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stipra .. ) Tho names of neither sellers nor buyets ate con
tained in the weekly .sales ;reports .... (Pages 306-7, 310-
311, suvra.) . ·. · · · ·. 

~· : , " : .. \ ; ' 

~o icc<;kl:IJ shii.iment repol't is pia(l~~ by the .Se&retary 
of the defendant. Association; and in the monthly: ship
me~1t l;e1)ort tlie . identity of "member.s making "shlp~ents 
is 11ot disclose~L";·'.~'<P~ge,s.: ?(ii, 308~9, ;~ipr~.), N'~ip1er is 
Uie identity · of members ·now disclosed··in the· .monthlv . ' " 
Sto~ks; on Haud report, .or. in any other r eport .whatso-
ever. , .(P1~gcs 304, 30B-9,.' su.p:ra.) .. : ; .... · · .. - . 

'. I~ ·th~ A?ne.ricdn, dol1lnl~i case the ' Sec~eta~:y: ·'~~~ re-
quired to sen<l out . 

• • . . • ; • •. : r . : . • . • /. : ' • ~ ~ 

. "6. A market-report letter :- .. •' • ·to eaeh mem
ber,; of . t11e: .Association . (whether · partic)patillg in 
the 'Pfan' or not) pointing 'out changes in· condi
tions .both in. the producing and consuming s~ctions, 

· givi1ig a comparison ··9£' ._Pr.odiiction a.nd sales and in 
; · gcnerar an nnalvsis ' ·of ihe nih:rkot. condit.ions.'' ! 1 

( p. 3!)6,) .: .. I ·:" < ,- ~ • • ••• ; ! f \ • • ; , ! . I, • • ; : ·.· •.; .. : • 

. ,• ! r:.: r 

Sinco ,tlio; o~·gap.iz~tiq~~ . of. the . pres~nt . Association no 
such reports.have ever, been. sent out ·by either the Secre
tary Qr an·y committee. or' officel." 01<meniber of the Asso
ci~ti°9.n'.. ; '.1!Jiid1· :~cmbe'r:. rn1is( drD:\~,i his ~~~n .. co1.1clnsions 
frq1n t.l~e ; 'st~~·ti~u~~·. ·ro~eived. ·by .. him~ .: : (Pages ... :fro-313, 
272~4,s·u.p-ra.)" ·· •: L·:·, !'">'. •::•; .; , ,~. , .. : · ··:· · : ' '. ' 

. ~ . . . • I , • ' ! : : ;: . : . ... ~ ., : : . . .. ; . . : . : . .;, I • : : : . ' • ! . 1: •• 

. ..Ii1 the A mer·ica;t C~l-ufJtn case tlrn .'.'Plan" f.frovi<lcd for 
monthl~r meetings fo1~· the! discussion."; 'i'of aff snhje~ts to 
the iuter<~st of ~embers. " (pp. 396-7.) In 11ct~a·1· prac
t~c~ .. fu9 . ~otith\y~s~er~, ~~rritory. , ~vas : diyi<le<l .intcr, four 
di~tr:ic~s, anfl ~pproxi~a~qly :wee~tly: meeti11gf! ,.wer~ ,l1eht 
(p. 9.~lrJ . ~ .. . -.:. :. ;< .,. ·:~ :· :,~: .. :. :.(: .. :.: ;.~ .''. · .. '., .. .. .. , 
.. fn the <~hse' 'at har: tlie": et·idei1ce ·ii:i '. Uri<.lispn.tcd' t.hat nt 
the ~ont:hly'.tneetings oftitc defcndli11t ·'AsJo·~.iat.i01i fuh1rc 
Prices' for· ma i)Ie; beech: 01; birch ·flofo·in·g: "\Vere! ii(rrer diS-: 
cussed. (pp. 231-33, supra.) 
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In the 1i mericau Column case the proof sltoweu: 

;, 'Second.:·· Befoi·c curh of thc~e meetings a ques
tionnai re was sent out to the members, and from the 
r eplies rccei Ycd, snpplementing the . otl1er report~, 
the statistician compiled mi estimate of t11e condi-

. , ti on of the market, actual and prospective, which wns 
, : ~~strihuted to the members at! ending: each meeting, 
: , .ru~~1 . was. ~a~led to th~se ~wt pres~nt:. There w~rc 

eleven questions on tlus list of wluch tho most 1m· 
' ' l>ortant were: · · ·· · · -·: " · 

· '. · '· '4tii: ·what. · was · yotir ' fot~l prodi1ction!· of hiir~
woods during the last · month 1 \Vbat do you e I!· 
rnat~ . your production will probably bo for Uie ~c!l 

··· t'vo Ihonll1s 7' ,~ , ( · · • 

'10t11. Do you expect to shut dd~vn ·within the uc~t 
few· months on account of shorta:ge of logs · or f?r 
any. other reason 1 If so, please state ho·w long m111 
will be idle 1 '. ; , . ' · · , .. , . : ~ :. , ' · · · 

: . .. '11th.· .'Wh'at i~ your·vi~~v- Of m~~k~t ~onditionsfor 
(' . . the next fe-\V, rnont})s1 . ~\.Vlrnt is. the ·general outlook 
· for business? · · State all r 'easons· for your conclu· 

sions.' 

". .The 'Pian'· on paper' proYicled .. hnly for r~po.rts of 
... past: transactions . and· mnch : is ·made of tlus m tho 

rccord .. and in argumcut--;·that . reporting to one 11n· 
. , other .past ~rm~s-aet.ions cannot fix _ pric~s for .the ~11 •• 
, , : .. · t~~-1.;c . Bu_te~ch <?~ · these . tl~tee. questions pla~nly.m;: 

" ' · "Htcd a11>estlmate ·and d1scuss1on· of futnre maikei 
conditions by each member, and a coordination of 

. 1hem l).Y an expert ~malyst could readily evol~e _nn 
·attractrve basis for cooperative cvetl if unexpressed, 
~harmony~ ._with " r espcct . to : f~f.ure , prices." (pp. 
397-8.) . . . . . 

~ . ~. ~: ·. • . . • ~! 

·: Before . the· monthly me'etin:f(Of the 'def en'dant 1\.ssoci~.
ticin· ;members : were aslccd ' to report ·am omit in fee~ of 
Shipments, Production and New Business up to a:day-or 
two preceding .the date of the meeting,; (Pages 311-313, 
8U:Pm, and . Yol. :rv. p; 457 .. ) . The Secretary then com· 
puted what the; Shipments, :Productio~ ~nd New Orders 
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wonkl he if conditions remaii1ed the 'sarrio for the bal
ance of the month, and com parcel the ( compntc<.l) i:csults 
wi.lh the nclual figures for the previous month:·: For in
stance, from reports (rcceivc<l from · i4· memhers)' '~over
ipg the first l'.3 <.fays. of I<'cl»ruary, 1D23, it was 9~ti!Pated 
that Shipmc1~ts· would be about 26 pen· ccut less ; Produc
tion about 21 per cent less and New Or<lers alwut_ 41 per 
cent icss' than they we~·e for .. Tanuai·y, : 192~3, ~'jf the busi
l~e~s tluring'.ti;o: rcm~ndcr _of )'ebruary nve ra.gcs .about 
the same as tho .first 13 ·aays and if the .trade experiences 
of the 'otlicr 8 mcmher·s are.'aboi1t 'lhe same.'.' (Vol'. IV, 
p. ~88.) St~~.h estimate· nddcd n~tJtij~g ·substnntiai ·t~ the 
weekly mid .mouthly·1·eports already iu U1e possession of 
members. 'They differ materially from the r cpo1:ts in the 
American Column ·case. In the case at bar members rc
po1·ted only past transactions. 

. . . 
-· In actual practice the "Plan" in the American Colwnn 
case was also modified as follows: '· · 

.. . . "Third. The. ' Plan' provided .for n Il10uthly ~' IDC(ll'
. kd report . letter' to go to all members of the. asso~ 

· · ciation. · l 11 p1;actice this market i~eport letter ·was 
prcpn.red by F. R. Oa<ld, lilanagcr of Statistics,· but 
his review of the market and forecast for the future 

: were contained, almost from the beginu.iug, not · only 
in these market letters but also in the weekly sales, 

' reports,· so that they were sent out to all of the mem
. bors l1inetecn times between February 1 and De-' 
" cember. 6; 1919, and they were <liscussed at-all brit 

one or two o~ the forty-nine .meetiugs which .were 
. held. All the· activities of the .'Plan' plainly cul
. minated in the,.counsels · contained iu these._ letter s 

: '" ·and reports. " .. '( p. 398..) · · " · · · · · ·: · : 
. ~ ~ . • : • . .. ' " , ? : • 

. In the.case.at bar, the 'cyidence is nndisp~tcci that since 
t.he organizat~on . of .'tlic. pre~e~t association tlle . Secre
tary's reports consist merely: of the ' statistics .without 
comment,. analysis,· :foterpretation . or . recommendation. 
(Pages 310-313, supra.) 
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, Conceruing the "Plan" in ihe. Amerioa·u. Coltw(n case, 
this Court .said: . . . 

: · ,. , \"l.1llis ela.bot·ate pla·w for . the interclumge of re. 
; . ~)o,r,ts docs ·n.ot sim.ply . supply to each member the . 
. amount of stock held, the sales made a,nd the prices 
' received, by every · other 1nember of the group, 
thereby furnishini the data for judgin,g the· market, 

· . , on the basis of. suf>ply and ' demand . and current 
· prices.: It goes much fart her. It not only furnishes 

. such information, .with respect 'to stock, sales and 
· ·prices, but also · reports·, giving ·me ·vie,vs of each 

member as to .'maTket conditions for the next fow 
: months'; what. the. prodnction of .. each ·will be ·for 
. tlrn next .' bvo montl1s' ; frequent . analyses of tJie re· 

. ports by .. an . expert; . "with;. we shall see, sigmficant 
· · , suggestions· as to hoth future priceR a:nd producti~n; 

a.1i<l- opportunities for future .. mectings ; for the m
terchang~ of . vie-v.:s, wbfoh the tecord . sho-w,s were 

' very important. · · It is plain that the only element 
laeking in this scheme to make· it a familiar type of 
t~H: COinpet.itfon snpprcssinp; orgat1izatiOll is .a d~; 
fonte agreement· ns t.o· · producti.011 :· arnl ' pnc~. 
(pp. 398-D.) ; .... . " . <. ·. ::' ·; ·, :: . ·· ' 

" • • I • • ' • ~ • !: ! • ' • ; : • - ' ' • : • • f ' • 

· ·In the"cai·ie·: at . bl.ir '<>iilv 'the r>~!st transactions arc re-
po.~tc~i; ;: ~~n·d. • eaclJ • :~~rri.~~~ I 'ni~st : (11:~~ · his ow~~· ·c~mclu• 
sions.·_" ;;;:; . · .. ·; ,"' .· . . . 

: .; . : . · ··- ~ . ·~ ~ :; : · · " · •. • " .. - ~: . ~- ; i·' 

· :The distiug-uished wrih~l' of the majority · opi11ion then 
brought.forth.' Ui'e ' ·ho;nt

1

0 oecono·Hudus <)f·' Aa.ani. Smith, 
(an'· aninia.i that it~s ne~~~· Jexist~tl' ·~ni larnl (rr. sea. &inee 
the: bcginlling of tl~~ . evo1ntionary pr~c~~s)·, and stated 
that t.be :: d:ofini~~; .'i:t~i·e~meut -\,'.~·$ _supp1ipd ::· ~ ·· · ; .. ; .. , 
:,'.;./ ,'by.tho d1spositic~~ ~f' mc~ ·~t.~ f~l·i~,~ their .m.ost in· 

falJigen~· competi~Ol'R,'. ~t'lpQCi~llr ' 1when '. pow1:rftll~ 
by t~e 111hcrent dispos1t wn to make all ihc rnone, 

, . possible, )qinecLwHl~ .~hl'.\. s~ca:dy,. .culiivnti~Jl . .of thf 
. : . v~lue. 9f _ lu~~·~?ny' ~f action;, mH1 by t.]ie ~xstem 0 

. 
r.cport.s, 'Y!:nch makes the' 'discove1;y of' pr1ce. reduc

·:. :hons mev1tahle ·an<l •immediate; " rrlle ·sanctions or 
·. ·the. plan. obviously . are,. ft~ancial interest, iutimat_e 

\ . ~ . ~. " • ' I :' I 

: · 1 
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personal contact, and business . honor, nll operating 
under the restraint of ~;xposurc of what \Yould be 

·deemed bad faith and of' trade punisl1ment by pow~ 
·erfn.l riva~s. "· (p. 399:) ·· · · .. , · · · 

( i ·•( 

."The . system :of i·eports " · ih the case. at bar informed 
with reasonalJlc despatch each member ·of tho prices at 
which other . members had . sold flooring. Y ct . ~he 
proof is. ii-~idisputed 'that _at all fi.?1i'e,9 tlie i1rice; of ·1~.eni
bers ?;a~ied greatly. · tt' therefore follows, eith.er that the 
'disposition ' nnd the ' sanctio~s ' . above .. nientioned 
were:· not ·active or present :in 'the case' at bar, 'or elso 
that conclusion~ . bas~d. l1po1i sl.1ch . ~:naif psychology are 
untrustworll1y. ~ As a matte~ of. :fact. Hrn .history .of at
tempts· at' price~control by-groups of manufacturers dc
cis.ively ·shows that" tlrn theories of the learned justice 
above qu~ted are :r:iot s1.lpport~a J)y, the f.~cts: <?e!tainly, 
universal validity crmnot be claimed for them.(I.~ " :: '. ! 

~ . ;~' : ·i i . . . . .. r .-;·.~ ..... , . ~\ ·· ~ ·, . ..... . r··· 
. *'"Oomblnations, llOOlS, and price agrecm<mt~ nri16ilg mimufac· 
htrers a.rid de~lcrs have· beeri ·among t.he most; common phenomen'a of 
moderri industry. ·· .. Mmo.~t in-variably (~mle.ss holstered 1tp by ,,omc 
inaepenclf::nt cau8e conihicitH3 to monopoly cotttrol) they ha.-ve gone 

'. _topt~ces of th-eni.8ewei.' The pershns formini tl\em have been botll 
. . ·shortsighted fl.n<l ' covei:.ons.: :. it htts- often been the · cnoo that all 

: Woni<t ' hn,·e mnde :farg(\r g~i~S 'If. t1li hn<l ~uclt to th<;it rel';trictiv<\ 
agreements. nut each bas · he<.>n de~irons of iucrensiug his own 
·partfo11lar. · gaini:;, ·nn<i. Mch· ·bns been · susi)idom1 of hhs nssoch1tes. 
Th.e 11suai r e(<111.t has been that 1wice oombin.at·ion.s arc n o soom!r 
made 

0

th1m broT.:P-11., 'with. tntteh · zament t~at thel'C is 80 lit{kJ hflll<JI. 

among these quasi-t11.ieves. E·ven -where the wo1fl1I-bo 111011opol-i8fs 
1tave hel-<f, touether fu1· a while, compef.Uion, froni ou.t.~ide has soon 

'.: c1.wsca their. compa<'t to (!t'1lmble ·a.1NJy . . U1msilly t.he -ont."-illC Nm

,. . ., lX'tito1:1-: . fl1So J1nve_ lH.'Oll .c\H'.ctons and s ho1·t~iglltR.ll, f:i~llu~, to $:<'<~ 
Urnt !heir (;Wu l'.1;t1·fi1i;,:e into t be · fit•hl t.(•11<lr.1l t\1 dt·~fro~- I.hf! •N')~ 
gaiui; ill whk-1; they · ,;~'cr11 ' trying t(i° sh:ilrl'. The' it·iith '18 .. th<it f CH) 

· ·" mc11, ·f·it. b11si11.{is., · ()i< 111 othf>r d<tiHfH(louk beyo11.1Z the prcs<J11t. and 
immediate future.,. ;Hail they a more ret>olute. l).Htl intellli;ent eye t_f} 
~.~tima_te r£>salts,' ~be policy of letting i1eople try nt mouopoly, but 

. . , . .·· ., ·; . - . . . ·. . . . .. 
. . : .. . : : : ' . . . ~. . : . . ~ .. ·. . : : ' . . ' ·. . . : : . .. : .. : :. 
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.'It' seems 'to ti§ that whetller in any C.tl.se·. there is "a i 

<1eµnito '. agrcem01it ·as to prouucti01i ·~ma· prices''. (apart · 
from an express written agreement), cannot safely be 
determined by crcHtiug <lcfcn«lanls in the image of lwmo 
oecon.ouiicus." Tl1c facts shown by the record must de· 
termine . the ma Her: ... · ·" · ; ·' · 

~ , ; t I • 
\' • ., . ~ . I · . ' · ' · .. 1 • • ! • ~ . ; 

'l'hat tllc decision in . the American .Coltmm case did 
pot. t~rn ~n _the a Ptior~ reasoning .aboy~ quoted is clear. 
The court continued thus: 

J • • • I .; ••• • .: • • I. . . . 

.. ~ 'Obviously the organization of the defendants 
. . constitutes a comhinatiou and confessedly they are 

~engaged. in a l~rg_c . way in the tr'anspq~tation .and 
· ~ sale of ·Jumber m interstate commerc~ so that there 

~ .remains .for decision only the question .whet~er the 
sys~eni of· doing. b usiriess adopted . resul~ed tn; that 
direct a'tzcl und1.1'e restraint of interstate' co11imerce 

·' · ivhich is· co1i<lemned by· this .Anti-.1'rust . statti.te." 
(pp. 399-400.) '. ;. ""': .:., ! ' . . . . ; ... !" ; ... 

The c~urt then proceeded to "con~idcr '~hat lh~ rcc
~~·d shows ~~, to "the purpos~ (i, tl~~ ~o~bi~;ti~n ·a~d as 

to its 'effect ·upon interstate commerce." (p. ·401.). · 
I •• • • : ,• • ~· • t • • t \ • ~ '' • • .• • 

,·, ... .. . 'f The record shows tluit Uic lumber market was m
•; ,. .,a~t~ve.in: tl~e months . of Januaryai1d .FobrntUY:and 
.. <·"' the. first part of .:March .. of 191.!J . . It grew better _late 

~-.--· 

--r-'T-·:----;.,.,. ........ , ~. - .-. - .-- ' . uld 
... • 1 rduaiug . legal sanction to tbcLr mouopolistic 11i;r<'ementis. • wo 
· '" llase prove<l much h\ss efl'cctlve.''. : , ... ;: . .. · · .... , .... . · ~\ 1 I1, 

.. Tau!>Sig's PritteSple1 of .Bconomi<'8::J3d ed. rc~·Jse<J), ' 01 

pp. 419-42(). ..', .._ '. •; . . I •• '' .... 

• · And see pag~ 365-0, aupra. . , . ... . ·' • · ,: -:· 

· Long· liefore the organization of ·the pre~ent .Assoclatton the defPJid· 

n.1.1~s ·had i~~rne.a \Jy expcrleucc the f.midamental truths num·e stnteil. 
I • / • l ' •• , , · \ , 1 , , l f •• •• ' • 

They . ~herefore . abando11ed nll at.t.cmipts at prk>e . control. . . . . ' ' . . ' u 
' .. And tbc proof sb.ows tb~t tbe tle1endau.ts~ pla~ for the collection au 

~IBtrlb~tion 'of statistics · irnwng · memburs iin<l :buyers has not _coiised 
. • ' .,. • . • • • • • I • iS 

<:ith<>r · unifonuity of prices, or ' um·ci'isonaiile pric<•s. Tbc pr0<if • 

undisputed that competltiou ftmong the defenda nts ls ycry active. 
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in :March and progressively stronger untff in ·July, 
when it became very active, with p1·ices high; a.nd so 
continued until tLe cud of the· }1eur we arc corisider
mg . . , 

. In the first qnarter of the year the problem was 
to maintain· the ·war prices ·thei1 prevailfng~rathcr 
than to advance them, and although tho -minutes of 
the ·various meetings were kept · in barest ·outline, 
we find that· beginning within a month . of the con~ 

1. solidation of the two associations, · the members of 
the 'Plan ' began actively to cooperate,.through the 
meetings, t<~ suppres~ : competition by. res,trict.ing 
production. 1'his is very, dearly· shown py· th~ ex-

·., ciirpts fo11_owi~tg fro~ : the minntes._of mec~in~s and 
... ·_· from the market letters and sales reports. distributed 

::.' . af them.,., . (p. ·402. )" · ·: .. '. · ... · : . " . .._ :; 
. I '; , • • .. . • 

. · T.here is no: s~ch evi.~lenco in the ca.se ·at bar concern-
ing the present Association. ·: : ·:' · · · 

, .r . . . 

.' .t\nd again·: . .. :: . " ; . · · ·: · ; . , 

. " ._. "Ne.xt; the re~o·,:a, _ .. shows ... cle~rly ·that th'~:· ,,~Mn
.. · hers of the.' oo'mbination: were no{ satisfied. to .. ser;ure, 
· each fM.'71im$elf, tlie pri.ce which might be o'Qtainable 

. : even- as the result 'of cooperative . r'cst1-iction: of. pro
" ' d11otio1i; bit( that · through(n:1t the year.· they as

siduously cultivated, · through, the let.ters . of . Gadd, 
. : speakin,q_,for,..th~m a~l, and through , t~,e discussio1is 
,. at the meetings,· the· gene1·al conviction. that higher 
•;:; and higher ;pri'ce.~ 'ivere obtain:able arul a disposifiorfl 
: ; on the : part :of- ·all to denim1.d them,: : ·The inteutifiii 

: . to create such a ~o~mon purpose i_s too clear-to be. 
.. . doubted, evidenced ·as it _is by tlto fo]fowiµg ex-, 

ceipts froni much of like · chni·acter in the testi~-
·: ;' -mony." ., (pp: '404-405.) '· ~ .... , .... '·: · · ': · ·:·: / ... ,,. t 
•• \:; -~ ··:!. \ .. .. : .... ~ ' ' \' ·~ · ' ,',: ~ . -.·. :• ':1! ~. · .. ' .. * \ ,''. '",I '. 

There is no sueh evidence in .the case at bar. . . 

.. ,;And;again:., ·:· .. '; ". '..: .. ... . , · .. ., .. , . . . .._, 

·. · '' Bn.t ·not , only· docs t.he: record · Urns · show a; per:! 
-..· sist~nt :purposo ~to ·encourage members to -nnite iii 

p:i;~ssing _ fox highc.r ,and higher .pricef!, without .re-
,!.': • '.. . .. : • . . . . f .. . . . . . . ' . . . 
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, ._ :. "gard ·to . cost;: but · t.liere arc many admissions by 
· . 1 · membcri:;, nbt . only thnt this w::is the pn.rposo of the 
· : 'Plan,' but f hat it was fully 1·ealized. • • • 

'l'hese quotations arc suili<~cmt to show beyond 
<lil)cussion that the purpose of the organization and 

·· ,, especially-of the- frequent meetings ·was to bring 
about a concerted effort to raise prices re.c;a.rdless 

. -:• : l of cost or< 1nerit;· u.11d so was unlawful, and that tht 

. ::- : ·members· :we.re·. soo1i .. entirely . sa..tisfied ·that · tli~ 
·;" .· ~Plan,' · was. 'carryin{J . oitt the purpose f~~ which it 
.,.: l wa.s· intended/. ... , 1 ,_- : . . , . .- : - ·• · 

-.·: .. . ~: . .As ~o 'tiie 'price co.n<litio~s '<luri~i .the )~ca.r .. ,\.itb· 
: . out gqing., into . detail the . record .. shows that the 

prices of the~ .. gn\des of hardwood . in most general 
use were 'increased · to a11 ·unprecedented e~tent d~r
ing the year. Thus, the increases in prices of var1e· 

,., .tics ()f o~k, . ~·angc from 3:3.3% .to 296% during !he 
· · yeai· ; of gum; 60% ·10 343%, and of ash, from.5o% 

to 181%. "\Vhile it is trne"that 1919 ·was a year of 
high and increasing prices generally aud that wet 
weather may 11avo rcstridcJ prod11et1011 to Rorue ex
~ent, ;cc caimot b,ut .. agree 1wit7~ th e.. ?1w_mbers .of the 

.:·~ .. Plan . the1nscli:c$, (ts ·we have .· q:uotea the1n; a11d 
:. · with the . Disfrict Cinirt i·it the conCZ.u..<}ioti t11~t t1ie 
:.. 'ltn!ted ac~fori _ o{ thfs' .large . q.nd i1i(fiie-tz.ti~ member· 
. . . . s1~iz~ of . dr:ale;~ contributed greatly to this extraor· 
\,~ . ., 4~n~:Y. price .. i~ie~ea;s.~: ~.~, '. (~P· ~07,~9.) .. . 

· Iii th~· 4me~ican Ool'lh;bi. ·case the· deCision turned not 
1l!)~)l1'. i ~1.·~, ),i•~if\h~t: :~t <tt!~t~c~ ,~:ere ·:c~llectcd and dis.Lrib· 
ntod, b,;·t upon the eff~ot .of tl;~ .~~Pi~n'~ am1 the conduct 
of the ; .d~·r.~ndants. ' ·'Both the· purpose. of Uie members 
and th~ ef!ec't o.£ tlicir :acti d tics ,~er~ 'iinl~10/ul. .The pur· 
pose · wa's to limit . p;oductioi1 ~~d· to: ,·, titiit~- in pressing 
for higlier a.nd hi_qhe1· p1·ices, witlw·ut ~egard fo c~s~.,, 
Th at v1rr1wsr. 1 w·a.s iirldi.~1;cfi . .-::· ·' . .. , ,i._.: : .. , .• -: . . 

In the oase. at ba.r th ere is no Sttch evid mi.Ce. : ~ The uni· 
for1pity of, prices, c)iarged . by tho, Goternmeut n·cv~r ex
isted. '~'l~~ uncli~puted ·proof is that · competition' ~mong 
mcmhc:rs· \vas:"sti-Cing/·:active inid ' :vigoro~s; ·that' the 
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prices for:ilooring· ·were fair. aild -reasonable ; ;that ·such 
prices were often below <:ost nn<l usually below. the prices 
of nonmembers; that the prices flnetuat.E'd. iu ·i.l<·.cordai1ce 
with the l~ws of sup1ily and demand, n'nd in hnrinony with 
the prices for rough Jumher; Uiat each- member .. <let.er~ 
mined his own prices, µnd that there was 11Q .l.imitation of 
production. · · · · . :.i: • . ... :,.,. :, : :.? .. 

After basing the decision up'on· the effect of' the ''Plan" 
and the uulawful activities of the: def end ants~ the writer 
of the majority opinion then indulged iµ some a priori rea
soning ~s to what gem:1in·~· co~peti'to~s· d.'o a~d do,not do, 
1'he D1stri~t Court ~clioed t:he diet~ in qu~stion: : . . · , . 

. . . . . . . .. :· ·' ' ..... ... : 

"Business rivals do not disclose to ench otlier .the 
minute details of . their tra.nsactfons . unless' such dis

. : closure is made for some ulterior. and unworthy· pnrJ 
: . pose.'.' · (Yol I, .p_._ 58.) '. .: ..... , , . .,, .. . ·: .:,_.., .. ,_, 

The · 1ear1ied eourt may l)o 'righ t, '" .and . !rtob;ibly his 
methods ai·e everything they- shouid be; ·ce1;tai'I)Iy; t cah.: 
uot go so far as to say that 11iey·are·,\rrong:'lrnt ·still; at 
the sanie time-·!"····~· .. ', .,.,,.,.,: .,,_ ... ~ ... =·j ., :·:: " ·.· ·:;. 1 

• ~ ·. : " • ' t' . : . • . 

Aristotle, · r>1at<);' Xq,11h1a~, ·T~i~t~iJiit~n;, "[:(" :r ~1;~me, · "'\·1~~ 
• ~ • • • • l, . . .. ' ~ ' i 

gustme and runny other wise and holy men were Niliidly 
positive that buyi11g ;ind sellirit{for" tlte s11ke.: of' 1irofif' is 
base i1i; itself:, I and a fo•r'Jli of cheatfrig; that' in: e've1~y bar~ 
gain there is :Mie that«w;on,qfu.ll1/.~d·i-n,s 'ai tlfr~ "exi>e·nse·~j 
another; an<l ·that £leceit a·nd 'ii.,ron,gd<Jing at'e ·:in.separahlc 
from_tradefor;profit. ,:;···· .. ,,.: r .:; ... : ·;·, ':;,: ·!: : .. < · >: 

' ' : . . . : ; ! '!:' .. ~ : . '~. ). ~ : . ~- ; i.: ~- ''; .t .•• • . :.· 1, '; ! : ·.: ! ' ~ : ' : 

All the wise men above mentioned· and many others· 
. • . : • . . ! ... ... • . .: .. . ; • . • · ' ..• ,i ): .... ll; • • ·:: •\•l . ·[ .: • · : .. • 

:Ve~·~ equ~lly p~_s_i~j:V,~ ·. t~~_t_._t.~.J~i1~~ "tji~~.:Mw.~,eY. ;a~)~~ere..~t~ 
1s infamous. . ... , , .... . . : ·:: . .-•:" ~- : ., ...... ! == · ~ :·:'"'·:·"": , ..... , ; ... h 

Philosophy=: a·iid ··J>oliUJaf ·Eco;~oi1'1y; ' · i))~-,; J umes 
., ',.,, : ··,· Bonar,· pp;.-38, . 22, .68, = 61.-• ~ .. ,,. .. m.L:· :: :•· .. i ·: · ,, -· 

· -: ; .,, : i English= Edonornid Historira1~d : Thebry,· 'by~ Sh' 
1

• " '. · ; . ·:; ·:· • ·. 'l : · :. • • • •••• ~ ··L' ··· '' ' ·JH; ··: i, h 1 ,:.: · ·;~ l.) " l'} 

· \V. J. Asb.ley, pp.128, 145. . .. : ... iwl"t .. ~.·j,,,, ;, '" 
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/ . .Adam· Smith was equa11y positfre of the identity of pri: 
vate, and public interests; tliat Ill('rchant.s are best left to 
follow their own gain without any thou.ght of the public 
welfare, since an ff invisible ha11.d" always· oi1erri1les Uieir 
selfishness for the com1jion, a-d~:a1-'1-t a,ge'·t. pm: '· · 

·' ' · · · ·, Hi;tory of Ec~11.omic i Doctri.>ie.i, bf _Gi~e ·and 
Rist, pp. 89, 410. .. ' .. 

~ · . • ... : ~ · · J>hil,os<;>1)hy. and .. Pplitical .. Econorny, by· James 
· ·= :, : .. : - .. :- Bonar,. pp; .162-63 . . : : . ; ·: .· 

· Endle~s eximiples: ~)f · ~1~roiieou~ settleme~t of compi~x. 
tj~estions' bymea11s . of· a"ifrior·i r~aso1iing o'r .Tohmiouia11 
pronou11cement might he. given. ' · " ' . " 

.-we m~y-be ·w~ong~ but'it secn:is to.us that tirn facts as 
disclosed .l)y the .record in the case at bar are desoning 
of some consideration. Indeed, with all (lue respect to 
t}1~ le1,tr!led District Court, it seems to . us that his frar 
<>f stat.i$tics. ~s nqt unlike the .. ancient popular fear of en· 
groi;;sing or . forestalling, :w~iich. Adam , Smith has. com· 
pared to "tl1e p~pular terrors and suspicions of. wite1i· 
craft." (E:ngl-ish Economic History and 11heory1. (~.sll-

: ·. 1 _,. . , • · ·,. , • . , : • • • · · 1 , I ' ' ley), p.188.) · ·· ' .. ·' · · · , .. .. · ,.. · · · . . . 
,. l i : , , , •' , ' I ' ' ' : ,' ! ' • J ; I 

1 
• ' l . , , , , . ' . ~ ' : ' \ ~ I ~ ' , 1 ; • ; , , , , ' , 

,": The .Particular ." Plan/'. of th~ defe.ndauts in the Amer· 
ican C ol1.t1nn. case . was . aiso cond~mned. . (pp. 410:411.) 
The p.nrpose ·of the minute .rcgul1~tion· was to. ·· " · · · 

· ''promptly. expose . to . hf~ . associ n tes any disposition 
of any member to deviate from the tncit understand· 
ing that all were to act together· under the su~tl_eM 

•• • . .. : • \ ••-4-w............,;: .. __ ; ' ' ,...-.. -....-~ 
, .. S~nith~s · ~1unl _ positl~eness t.bat only f~ur kinds ot busin.~~ en e : 

prises co\lld . ~ co1iCll'Jcted ' by : joiI1t;sto~k ; compauies; bC('fl l1Stl ~f tit~ 
absence of personal iuterest, hi known to every om~. · ' ;, ;; . . 

. . ' I Ilistory of E~onom ic Doctrines, by Gi<l<i ttnd m~t. P· 96 
'' • ' ' , • t • \ • ',I ' 1• • : \ • • • , \ '. 1 ·~ • • ~; \ • ~ • • • ~ ' ' 

'"Without a misuse of tern.ls .can 1t be snid tbn t Mr: Gadd's dir('(!tloll 
. b JM· 

~~s. ttu~tlet.-,'.~o ll!( his hortatory letters (pp. 4-02-407) sugg~st t e 
<mmd William A. Sun<l;\Y.Q~- lfr:,Bryan <":: J.», r~tbci:' mun Ber;,"SOll 
or Anatole Frant-c, "-' ' l , .;_ • . : : ~ .; .. · ,. . ,. . · ' ; 



415 

direction . of a single interpreter: . of: their . common 
.. pu.rposes, as evidenced in the minute. reports. ()f what 
· · they Jrnd done and in their · expressed purposes as to 

what they intended to do." ( p. 411.) · ' ': · 

In th.e case ·at bar there ''-'t-is no tac1t·understanding as 
to prices or production. There was no single interpreter. 
Fu.rthermore, the repol'ts in the case at bar showed that 
~ach: memher. did just as he pleased. The.ref ore,. 'all 
a vi·iori reasoning as to the purpose .of the defend~nts 
or as to the probable effect of their plan for the· collec
tion and distribution of statistics, is · beside _the·; case. 
There is an abundance of undisputed proof that in the 
case at bar interstate trade or com:IDerce was 11iot re
st.i:ained at all. 

'· . . . . . .. ·~ . . 
. Another important . distinction between. the Amenca-n 

Column c.ase and the case at -bar was stated by the court 
as follows: .. 

"In the presence of this re·cot._d :it _')~ ·. fotile to 
argue that the purpose of the 'Phtn ,. ,v:a·s ·simply to 

· furnish those engaged iu this industry with ·:widely 
: sc~ttered units, the equivalent of .such information 

· · as. is contained in the newspaper and government 
·publications with respect to the market for com
. modities sold on boards of trade or stock exchanges . 

... One distin.guishin.g and sufficient difference is that 
. the published reports go to both seller .and . buyer, 
. ~'l.lt these reports go to the seller only; a1ul. a.nother 

is tlw.t there ·is no skilled interpreter of the' published 
repo1:ts, such as 1.ve have· in 'this case, to ins·istently 
recommenJ, harmony of action likely to prov~ profit-

. ·.a.ble i-1~ proportion. a,<; it is 1mitedly purs1ied/' (p. 
·. ' 411.) ... ;: ·'·. . .. 

·· ~-n ,tlie;_;cake-.·_at bar -.UNINTERPRETED. r~ports' go to 
both BUYE.R· and ·s~ller . . ".: :- (pp. ·310-316, su-p;·a:) · 

. ~~-·the.l~_~t'p~r~gr.apl~-~-f the~ ~id<;rity opinio~. ~~1~ Court 
rested the d0cision. not upo1i . the ground that the collec-
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tio11 u nd d i·st.ri hutioil' of . statisties 111·e · nnlawful p11r se, 
b1:lt 'upon· th<~ · i)urpos.c · ~111<1 e/J~Ct: of ·ilie 'iJ>Inu'' in Ulat 
(:fiSG: (p}) .: 4l14J2\ ! ~ : ." . . ' " --~ · - . · :", . . . ·"i·< 

~ . . ' : .' . ; . . . . . . . . . . ' . 

:, ~-:·, : ' A.1neri(xtn I-'insee.J. Oil Uo, et al. v. ,UnitetlHlafes, 
. ,;-_, .. .. ;-.:_262_. U.S. 371. . . . -· 
:, :' •. : . • . , ' - ~ . • . ' " . • . . ' . i . . · : . • . • . 

,: In 'lhat ·cas·~ ·certahi linseed crushers ag.ieed .. with the 
~\.rm~tro1;g Bure~iu of Iielaleu ·11id\~stries ·~is - f~llows: 

_,,_. i ... ~ 'fhat e~ci~ " ~r~~h~e~ woi1ia ·_. . -. --: ; ... . 
.. • ) : , t .. • • . • . • • . .• 

-~'promptly _make, have made, forward,' .and have 
. . sent in and to said bureau, as and in the form re· 

quired by this. agreement, . full, accurate; complete1 
signed, ' and ·certified reports · oF all said . saleSi 
qiwta-timis, and ofj'eri-ngs or other infonnation re· 
quired by the bureatt and full, correct replies or an-

:-..· -~ swers to any . and all.inquiries' concern.fog ·the same or 
_ , · . seekin-f! a:-ny. i1'1,f orrna!io~·~ fri ·regard thereto." . .-

2. 'fhat all vouchers, books ·of accouut, · cone· 
... , . Bponde1~ce, etc.,, were subject to inspection by the Bu· 
' reiiU: 's auditor'. •'" ' . .. ,, . ,. ' ' . . . .. . . 
·. :; J. ;· ~ · = · : '"·1 ,, : .:. ~· 1 • ·: ;: ! '' : ;:• : . :·:: · :· ·} ·.~ : . : ~ ~ ' •'.: : . 

~ f· .. '. ); .;,;L ! ''Y£hat .'if .any. s ubsc'rib.er donside.rs tliut it has 
:··, ·: ~ good·.cause t o questi<>n -tlie r epo:rt :riiade by.an~ othe~ 
.~!' ;; : -'subscribe1· .thon it· may :request hn invostigat~on or 
: "<.>audit to 'be.: ma<l~ by the .bureau· and,' if c~us1d?re~ 

_:' :·'.-proper by the bureau,; it· will be ' so made/ the·. 1uc.!; 
"- 1:'.'. '.<lont expense· to be.paid by t.hc party found in en:or. 
-,\:_:~ .. : -\ ~; .. ;" ~-, th,~t it·~,~u1 <l~posit \vith: t11~ ·,13~~-eau not 1ess 
, .... \than one .. t housa11d '1ior' more 'than ten' thoi.u;and dol· 

.: ~ · __lars of ,Liberty Boiuls . accordin.<r to . its· ·m'illing ca· 
" ' 

1 i>acity " ' .. · · · · """ ' · · ' ' .·. ' · ·0 
· · · 

·""' . ., · :•.f'' ·, . :~>,·: l \',:"··',';': .. ::_.:.\ _.·,-: ·"'' ". ;"'::\ ... ' ":.I'"_"··:-,:".-,-. ii 
· ' <>. ·:' · · l.lrnt." .should tlie ·mHi<•rsigned subscnbeI fa 1 

in auy mannc'r whatsoever t~ comply witl1 any 'of the 
·::· (-~en~1s ?~ .. ~~i~ .-~gr_ee~~-!}t,_ P.~-~':H~. any:~~ ~.11 rea~ond 

a1>le ·requ1reme.nts· of · sald bui·eau; then· 1t ~~all ~n 
docs • lier9by . ~orfeit: to ·;said :bureau, r .a.6 its electi0f~ 

( .... ,, ~l_l 111?,ney p~1d f 9r servic~s . a.nd all further ,be?efi · 
· ' :.and _rights" 1.m:def"t11'isr'agfcement;·: whicn ·forfe1tur~, 

· -· ~ ,:.for Just .cal.lse; may be' <leelared1 by -. said ·bureau, eviJ 
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dern~ed hy wri~:te11 j10t.iCe thereof mailed · l:o said of
fe)1der by U. S. registered mail, rind such Rnbgcriber 
shall thereby foHeit all for!.lwr right, t.itle, · or in-

, teTest in an<l t.o saitl bonds.-(so on tleposit) iii whole 
or in part,' subj cot to the.right of appeal to a council, 
of tbrec sabscribcrs, which shall have po"wer to re

. , , view the entire matter, reinstate the. offender or take 
such other · final action as seems pro1>er. No fine 
shall exceed tho deposit with the Bureau,'.' · 

.. · · 6. ."That it will .(a) 'immediat.eiy; and \~hen and 
.' as hei·eafter issued; deposit .with t)le 'bureau all pub
lic price l.ists of the uudersign.ed covetiug 1;aw and 
boiled linseed oil, cak~ and meal; (b) also to report 
to the bureau by prepaid telegraph, a:tfd further con
firm by.mail, <luplicate of all quotations made at va
i·iance "with above ·price lists, giving better terms 
to the· contemplated purchaser than those quoted; 
( c) with all reports made in compliance. with the 

· above paragraph. '. b ': ofquotations ·which amount to 
· <:me carload or more of. oil, cake .or meal there shall 

also be reported at the same time and· iri the same 
: manne1; the prospective buyer's. 1iame, .address, and 

f . o: b. point -of shipment; l d) · iu so far as. the above 
. reports 'a, ' 'b' and 'c' do not disclose the following, 

''.: the undersigned 'subscriber' ' agrees· to give the fol
. lo\viilg information in connection· therewith,· that is: 

the exact prices, terms, and discounts-' ·and \vhether 
made to the jobber, dealer, 01~ c~nsumer-and in 

, what quantitic·s~ ' carload· or ·iess than"carloaa; and 
... warehouse . or mill · prices; ( e); also ' to . promptly re~ 

· ' port all changes in and alterations or withdrawals. 
of the above, of every kind whatsoever, that may: 

,. .be made; , (£) also to promptly report by prepaid 
".; telegraph; and fnrilier confirm by mail, all orders re
: :. ·:coived: b'y · the.· undersigned· su }>scriber il1 i·esponse 
: : .·; to ~pedal . qtlota ti Oil.S , made,.' al;i , a OOVC provided in 
: ',: paragraph .~c, j qesi~ating ihe,quo~fition. which i~ the 
,·:.;.basis:/>£ S:uch: Q.l~der. a1id any variance .therefrom.'" 

• • • $ " • • • • • • · ' • ' , . • • 

: .. :.,~' 7~ :'"That1' ditectly at tho close of e·acii <lay's busi
'.', ; '. lless each .. ~U bsci·iber shall' mail. 'by . special .deli very 
> : to . the ' lmreau a' complete Teport: Of 'till its. 'carload 
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:sales for that day· of oil, cake or menl, ·not corcred 
by its previous <laily sales reports, whic~ report 
sbnll disclose the quantity an<l kind, price and terms, 
arnl whether for immediate or futurc . dcHtery~ and 
if no sale has been so made, this fact. shall be. like-
;wise .reported. ' '.' , · . . . . . . . .. . . 
· 8. That for the purpose of: compiling1 a weekly 

" · sales r eport: 'a map of the United States shall lie 
divided into zones· as agreed upon by' an ·of the snb· 
scribcrs to this service, and each subscriber ;at the 

. conclusion of the \\reek shall ' send to the bureau by 
special <lclivery, not later than the following Mo~l· 

· · day night, a compilcll report of all its snles. of ?ti, 
. cake or meal into each zon~ · made <luring the penod 
· · · covere<l _by such report ari<l not previously so re
, ported, sp~cifically setting forth the following: (a:a) 

Total gallons of oil sold into each zone; nlso sho'l\·mg 
; ; · the' to~al gallons and pricepe~. gallon rec?h·ed for 
' suc.h ?11 sohl ;· (b:.b) Total tonnage of ·cake ~11d meal 

sold mto· ·each zone, also showing· total weight and 
price received per ton ·for· such ·cake or meal soltl; 

· · · ( c-c) Sa1 es r eports on both oil · cnke mi<l meal s~all 
<liff crcntiate spot antl fnhire d.~1i\·eiT · giving penod 

· of such futures.' 11 . •• ·' ' : 

. ·. ' 9: : ''That' all inform~'tion 'recei~~e<l ·fro~ . the. Bu-
.· .renu _oi· ·any meeting of subscribers ,vill be treated 

· as confidential." · · · · .. · · . ·, ... 
• • f •• l, . . ' ·. . . ; , "' .J : ,: ··· : .·, :•i 

: .~.rt1e, .~.11r~.~.h ag~e<?d to· pf~>U;ii>thr', i;cl~y t_o. the c1:isl1er.s 
al~ t~~ .info_r;ma_ti~n ~~ll~d: for )>y.,t.h~ ,foregoing, provi· 
sions, and to perform otller services. It: was also agreed 
l)y. all parties: . . .} ·... _;. . · · · · 

' ; . 1: . '."rlu~t· ~mo11lhly ;.neet.ing~ ,·will be .held ~f ~11 
. . sul.iscribers hereto nt some couveri.ient.oonter; ! ~nth 
.'. · a: representative · of the Bureau·, as Secretary, ;who 
::.'11 'sha~r preseI1t ~he ~atter~ pertainfog 'fo .. ~bcjD;dns: 
. . .. try to. b~ th?rc1~ :openly discussed.. · Subsc~1~ers ~n) 

· sen<l .m·nohcc· of matters a1id topics fol' d1scuss.t0~ 
.· a~d if. they, nccor<l . wlth the -agr~em,~nt and .obJCC 

. . of .the serYlce tho Bureau shall cansei the same tl 
be docket~d . and· p1:csent~~· . ~ ,.'.All suhs~rib~rs .. sbal 
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report nt these meetings on all matte1·s and condi
tions within their knowledge affecting the industry 
and· within tlic limits . of this agreement Uwt they 

.· may be there discussed for mutual benefit..' 'Any 
subscriber. failing_ to attend in person or " by ·said 

. repres,entative . at ~uch of th~se meetings . ahd be in 
punctual and continued attendance thereon shall he 
subject to a fine of t\Yenty-five dollars for each of

. fense~ the same to he collected by aud ·payable to 
·i· ." the bureau. This fine may be r emitted by . a: ma
.. ' jority vote of the. members present at the meeting 

where it is'"incurred.'' 
.. • , , •• '· · '1 • • J • ' • 

· 1 · • 2: : '!That ' auy subscriber wl10 has ·made offerings 
or quotations to a prospective buyer and is advised 
by such buyer that it; is not to be .awarded such busi
ness 'shall have the right to immediately advise the 
bureau of' such unsuccessful offering or quotation 
giving all -details of such bid or offering, and may 
then request' the bureau to bulletin all of its sub
scrihers asking specific information regarding · any 
quotation or sale to such prospective buyer by. any 

· of. the ' other subscribers and the bureau, on Tcceipt 
· · · of. such request', : will immediately bulletin all · sub· 

scribers asking therefor . and on receipt · ·of replies 
. ·win send . -0ut a compilation rC.port thereof · to all 

· · ·subscribers, together with tho details of salo, if such 
. . a sale= has been . reported, so that all subscribers, 
· · including tlle original inquirer, will l1ave a complete 
· · report of this transaction. : . On receipt of a request 

for such specific information from · the bureau,· the 
nndersigned subscribers .·will immediately reply to 
same 'giving full .informatio.n us ' to any ·quotation 

'· , OJ; sal~ .which it,' may' have mad9 to . such· a 'buyci.: 'and, 
. if it_ h~& ·m~~ none, so: report.~ ,, . :'.'. :~ .. : ... " ... 

\I :, B. ~'That each subscriber will furriish the Bu-
. · reau, upoi:= i·eque~t, in.for~ation pertaining to '. any 

· ',. buyer of linseed 011, cake. an<l meal and may request 
' the Bureau to secure like information from a.11 other 

· subscrilier s, whenever it shall · havo a.n 'order or au 
~ccount with, or an· inquiry froin, .. the 1,n1yor, and ·this 
mf ormation will be promptly relayc<l to all inter-

'. '. este<l subscribers .. ~~ . ... . · .· .. 1 :. 1··:."." . ... ... . . .. -----
'i· :;~! : ·· ::· !q "~ ... l : 1 :f~ _. ·~\· ~ ;_ .h\ '· • • .-•\~\ ·.: • ... ~ ~ .'\~ :\t:~·;_ ... \ 
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. Aflcr U\o orgauir,atinn of .tlrn combination-:-: 

"The United Stales \verc· divided into · cig~t zones 
for pt·ice 'quoting; and it. · w11s · stipu1at.ed thnt each 
member should .quote a hnsic price· for .zone number 
ono an<l shou!tl ad<l thereto one, twO', four, six, seren, 

, eight nud eleven cents; r espc·ctivelf for t4& others. 
. At subscribers' me'etings r egularly held 'matt~rs 
pertaining· to ·the industry' ·were· discussed; mem· 
hers were 'put on the carpet' a1id. subjected to search· 

. ing inquiry concenung their traµsactions~ . 4, meet· 
ing held Octobe1'29, 1~)19,' adopted tl1e following·rule: 
'In or<ler to provide that tho daily market informa· 
tion as relayed by .the bureau shall : at· all t~~ 
contain . the· fullest . measure of news ;yplue, it is 
agreed that . hereafter no council member .shall dis
patch c~anges in Ms. prices ns last filed. with the bu· 

. . reau to : more , than one buyer without _ instan~ly 
.. tlrnreaftei· . telegraphing such full and. c01;nplete. m· 

formation to the bureau a.s, and in the form, r~qmred 
by the .service contract.' . Another meeting 'res,olvcd 

. that it now be r(~corded that . the i·ecommended terms 
of Ulis council' for. the sale of. oil be 110 discgunt for 
cash settlement in 10 days,: 'Or BO days ne.t. trade ac· 
ceptance from date of shipment, and in order that~ 
specific list .of the terms of sale of. all the .counc! 
members. may now. be compiled and .distcibuted, it 

.-:·: is further' resolved , thnt al\ council members _.sltnll 
·; · s011d io -the fburea.u,.l1ot latel' :t.ha11 .Jam~ary 2llh, ii 
~-·;• full ~xplanation of •the· t.crms 0f, sale as quoted by 
, ,f· themtothektrade. ~ .'. ·: . ': : i .. ··; ·1- '. : ,,! ' ·~· · 

. ; .. ". r~e:B~r:Jau ~<l~.~pi~:;ca, ~ i~·~;~t : in4u~f,ry:.:;n .making 
. mqu1nes, ~()11ecting rnforma bon, : mv,estigati.ng t.be 

smallest· derelictions·· 'nnd · ·gh'in;.,. · iniriiedtate · ad"1cc 
to subscribers. Ruudre'ds of sg-<'.rilled' 'market let-

. I' ' ters, l , l'elntiug· to llVe l'S tJ'allSactiOUS, were sent tO 
-. . subscr ibers.: A salo of two barrels of oil belo'v schcd· 
~-- .! u1e ''!a~.deemcd :worlhy of special attentio~. ·Also 
·: .~; fr?m time to ~ time,Jt: ·gave counsel ·concermng '.un
:' • ·f.au merchandising ':.nnd the necessity for .,estnbhsh
.. ; · 11ng, sound policy: by, consti·uctive cooperation.'! · .. 
,"l o .. i' !i!: d;. l •·t f ~ ;. I t ·i 1 ' j . :., iJ, ••" ~if~ · J i! •· ~ f· :. ~· .. ,··j' 

. There is ha:rdly ·a pr~v·i~i~n. i~ tJ~ :~ntir~ ~la-n that has 
a parallel in the defendants' plan,. 'l'he two plans differ 
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so markedly in all essential provisions that the .Linseed 
Oil case is cl ea rJy not in point; · : " 

1J1he U9.urt also . poin.ted o.ut that as a res·~lt of the 
operati01~ , of tho plan '.' {ltq; price.s of ~il beca1Jie . -mor~ 
stable." ('!'here is no such proof· in the case at bar.) . . ·.. ,. . 

·Also . thaf .the ttgr~emerit in . th~ Unseecl Oil case de
stroyed '' f ree<loni· of. action· by . requiring each.'' crushei· 
"to rovoaf all the intimate detatls of its affairs." .. 

'. • · , ' ':., l I ' • 

'~All subjected themselves to an autocratic Bu
·rcau,' \vhic11 became o'rgiuiizer :li11d 'general manager, 
'paid 'it · large ·fees .. and ·deposited · funds to insure 

. their obedience"' ., Each subscriber· agreed to furnish 
a schedule of P1·ices ancl tenns and arlhere the1·eto
unl ess 1nore onerous ones were obtainecl--until pre
pared to give irn:Jiiecliate notice of departur_e there
froni for relay by the · B ureau:· Each also agreed, 

.· . · under penaUy of fine, to. attend a monthly meeting 
.: . and report upon matters. of interest to be thero. <lis
. cussed; to com.ply with all reasonab.le req·ui·rem.e1ils 
~I the :JJ·urca·u.,- ,al}d ~o divulge no secn•ts. ·: 1 

:;; : .; ''1ith: ·iiltimate lr11'0~·1(~dgc. 'of t}ie 'affalrFJ'- of other 
!' :pfor.hfoers ·'arid' ~bligated as· stated, but proclaiming 

themselves competitors, :the · subscribers 'went forth 
to deal ·with widely separate and unorganized cus
tomers necessarily i,qnorant : of.· the.: tn~e. .cond-itions. 
Obviously they we1:e not bon~ .1lde. competito1·s; .their 
claim in that regard is at war· with '66mmo:ri ·experi
ence and harllly computiblo with fair dealing." 

.. '. : . . • ~ , • ! ; \ ' .. ~ .~. i ! ~· ;, : . . ; ; ~ J ·. ' ~ . ~. • · .. ': : ~ • 1 • ' t ~: ! ~ • . . \ • : ; . ~ . ' 
1 .Jn the case at .bar the undisputed :proof. show·s. tliat tho 
.efendants_ deal ~vith ex.pert and well-informed. buyers: 
Page~ 45-46, 316,.suz?ni-.) _ , .. - .. • . . · 

The Court also stated : 
: • •' ( t ' : I t•, 

0

; •\ I: ; • " : ! • • ~ •, e • 
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Of course, in that case all the affairs. of the crnshcrs 
were subject to the scratiny-ov<m the nppro\·al-of the 
l3urean. In the case at bar members were not subjt'fl 
to any such supcrvisio~1. They agreed to make ·certain 
reports, that' i~ all. Thm;c reports 'vere few in numbt>r, 
and gave 110 such cfot~ils as \vbre r~qui~cd hi the f;insecd 
Oil case. Of course, the Court did n.ot hold that a 11iere 
., , 1 • ' . ' • • ', ' • · ' . • • ' I' •'' ' ' i ' ' ( I 

agreem~nt to give certain inf onn,atton in, con$ideralioi~ 
of ~btaining like infonnation froni others destroys/re~: 
dO?rlr of actiot~ S~ far as. the c01iif;uct . ~{one's btfSinessiJ 
concerned.- Certain.' information 'concerning past trans· 
actions m~y b~ divulg~d by a manufacturer without in 
any wise' i~estricting his dcscr<~tion as to procfo.ction, 

" ·' " . I prices, etc: . · · . · · ·· · · .. 
I ' " ~' /, ·;" 

.The co.~·rfal~o point~a out. that· ... ·. . '..·:· .. 

: :· : ,1 ·:· · "'rhe situation .here· questio~ed 'is: wh~lly- u;1lilrn 
·-. · an ¢xchange where dealers ·assemble and buy ~nd 
· '" 'sell :o~enly; ' and th·e 01:dfo.ary .. practice \:>f l'eporting 

s~a tisti?s · to collectors stops ·far · sh?rt of ~he 1m1c
.: tice ,which defentlants adopted. /.fhe_1r .m~mfest pur: 
·. pos~ was to defeat the Sherman.Act Wlihout SllbJecf 

, .. , . ing. themselves to. its penalties.",. : .. , 1 • •• ;<·;· :.:;· :" 
• :') .• t · · ~ . ... ' . . ~- •,'"'···! r. c· ·,' : '.l 

··.The Court then· speGifically held as follows: '· .)l · ·".: 

« ;· , (·,~ ; ·:·· ;:; .. . ~ :·' · ·~ ... · ~ · ~ · .· . ~: : .. r • • , ..... . 
;., . ~~e ;c[iqUe:n.[Je~ plaJ?-. 1.s u,nlawfu,P' ~ .. i ,. <· • 

~ t ·; :•i·:: "" ·· .. ;,~··:· ;: :~ ·~· ; • . . :" .• • { Lr',i 1 , ~ 

The plan could b~ held umlawful .up~~ no ground otl~er 
than that the'proof showed tliut in its·operation ·the chal.
lenged plan ' unreaso1iably restrni.ned · interstate tr~ 
an<l commerce. 1'herc is no such ; proof ·with respect to 
the· plan in the case at bar. 

··::The ·pm•amount" importance 'of" an ··accurate. ' l.1ile~pre
tation arid a just ·~pplic~tioii of ·ui~·. sh.e;~an· 'Act iiripels 
us to criticize-deferentially, but plai~ly~er'tain state· 
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mcnts that· appear in· Ow opinion .in the Linseed Oil 
Clise. In that case the fo1lowh1g Rsscrtion is made·: · 

·"In .American Col uum · t; · Lumber Co1nvany T'. 

· '· Unitf.<l State,~, 257 U. s .. 377, wo consi<lered a: com-
• < biiiation of manufacturers got: up to ·cffect.uate ihis 

new conception of confidence and compotitioi1 and 
he.Id it within . tho inl1ibition of . the Sherman. Act 

. , .bcr.ause of ·incvitah]e' ten<len·t.Y to desfi'oy real com
·:pct.itiori, as long uudersto<i<l, arid Uierchy ' restrain 
trade. Our c-onclusion them cmmot be r cconeilcd 
witl1 the somewhat earlier opinion and judgmen'.t of 

" · i tha courLhclow. Thcy'are in "direct conflict/ ' 1 . ... 

• • ~ : ' "# : 

. l . . Wo respectfully . ~nbmit . that in the Americ.an 
Colu~n;i case the co11rt ·did' not .hold that .tho "PI°an '.' 
there con~ide~~d was ob~o:rions to the. Sher~an 'Act be-

, . ,: : . 

caus~ . of its ' ~ :'tend~ncy" to , (unreasonably) restrain in
terstate trade or commcrce.67: We. believe that we have 
demonstrated . by me.ans of . excerpts from . the court's 
opi~n in. th~·t .~nse (pp. 410-412, ~'pra) that the s~d 
combinati~n : was . declared ·unJm.vful .bccauf.1c the proof 
s11owed .m1 f-i~st-i11g, l~reasonahlc restraint .. of jntcrstnte 
trade and com~crcc . . . The decision "tun)c~l n.ot \1pon . the 
tc11.de11cy, hut upon t11e ~ff~ct of the combination. Th~ 
court found that'. the purpose of the ·combinat.ion was•' to 
lirn·it procl1wtion an.cl to increase pri1ces re_qa.rdless of'cost~ 
and expressly held that· such · purpose ;had· been coizsiun! 
1ruitea •. :· .. · ........... . :· .. '" ··,,: 

•'' t• .. •. ' . .. . . • • .. . \ ' '· l· ··; , . , • . ,. . 

., .2 . .. ~he· . ~hcrpian . ..:)ct ·~lcda!'cs, ~ot ~li~t every· ~on ; 
tr~~t, _combination~ Or ,conspiJ'.acy whicl1 feJ~·dS to rqsti:f:ti.n, 

• • J t • • t. ... , • - • : ' • t • • ·~ • ,. 

"There is a ·vitai dl'>tinction, of · coo~e, bchn.-eu . restr~tint of: c<i'm
pctllioh an1i rcstMi.!nt of tra<le. Competition' ni'ny w I'\..'.~ti!afnc'd fo one 

Ot> m(n·e· 'pnrtici.14\1-$, · Or, in certain •cnaes;· eYC.."11 elimliu1.tcd,· with·oof 

thereby effect lug au : wircaaonabtc· restra Int 'of "trade, as d~llncd · oy" a 
fo1ig line .of decisions. :. '( u.: S; .v.: D·rt' ~ottt de i\ .. cmo11 ra: 188 Pc<l. 150.) .: , ' 
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or which lends to be in restraint of, interstate trade or 
commerce, ia illegal, hut tha..t 

'' overy contract, combination " • . • or conspir· 
acy in t'est·rai.nt of trade, or commerce among the 
several States • • . • is hereby declared to be 
illegal." _ . 

Tl1e ti tl~ of the· Act rends "An Act to .protect traae and 
con:inierce ·against unfo:wfµl restraints and· monopolies.'' . . . . 

~ . . . . 

.. ; Pursuant to s~~iioti ' 4 o.f 'the si{erman Act"tbe 'Gov· 
ernm:ent might · petition a .District Court to . r~strain the 
enf orcemcnt of a contract or the carrying out of a 
combin~tion I or • conspiracy; recently made : or fomied, 
whicli pro~~ded ·f ~~ futi1re ~i~t.io'n. 'In ~uch a case the 
quesH~ri would. be~ ;i s' ·the. cbntr~Ct, combination, or con
spiracy in.; restraJnt ·of · illterst~tc · tr~de · 'or · commerce! 
Is it of su:ch a .nature· that its eiecution. w·ould (un
reasonably) restrai11: interstate trndo' ()]' corom~rceJ . Tf 
ifS' executiori -\~01ild, not ~ .{~t;i.re(i,~o'.nably') 1:·estra:in inter
stafo' frade at cominclrce : 'vo~ra · it be l;ati<)nid to hold . . ' . ' . . .. 
'that such . co1~t1:ifo't,' combiirntiori: or conspiracr,' was "in 

r~s~raint" '<>f :~nterstato trado o~ cominerceT' . ;- . 
. ·.. . . .. - . •; 

· The chancery powers of a -District' Court are nsunlly 
invoked in " anti-trust cases ·only nfter a contract, co~· 
bination or ·Conspiracy, , alleged to be· in restraiut of m· 
tersta.te trade or commerce, has been operative for some 
time. The Sh~rman Act authorizes civil pro~eedi~gs 
o~y for' the })urposb of restrai~-l~O' fut;c1·c v,i</latio)is ?~ 
said' Aet .. I ; And wher~ . tlio' alieged -:on tract: combination, 
or conspiracy has been in operation a 1·easonable length 
of ·time, tho Government must , prove ( 1) the coutract, 
etc., as alleged and . (2) that as a result:of . it interstate 
trade or commerce. lias been , (um· en sonably) ,.-estrait~d. 
If..proof is made. that an ( unroas011able) restraint of in· 
terstato. trade or commerce presently exists; then it would 
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be reasonable to conclude (in the absence -of. proof to 
the contrary) that the continued exist011ce , of. such 
contract, etc., would uecessarily resnlt in a future 
tiolatfo1l, of lhe She1:~1an 'Act,~: 1·i~mid);: ~·~n :nn:fea~ 
sonable : restrdiut' ci i.1ltcrsial·~ h~<fo: o'l: ''co~m«~r~o; 
~· · · .,; '\ · i:·· .. ,.~L. · . ·~·; " · · · '"!. · ·. :···r.··. ·:·.·, r . 

or, in the '.language : of the. Act, t.ha.t such· contract, 
etc.,: was ''t,i~i·~·esi1·a{1ii'' of interst~te trade or c6mmerce. 

:. ': i• r;. '; .. , ' , . ; I . . .. . ' ;. , :·. ,. ·. . . 

The same conclusion· \vould also be reached if tl1€ proof 
showed .. thatthe contra.ct, .etc., i,~t·, force '.ivh·~1;:'iite 'pdti~ 
tion was filed had caused ( mfreaso1iable) i:esfraints of 

. . ··:·. . ~ ··· . . ~-~ .. : . .;· .. 1 , •. ·,·~.- . . : {·· •. ~ . . : .. 
SUCh trade Or commeTCc fo th~nast, _j)rf)l'.iaed:fhere were 
no proo( that sfnce tl~e fili1;g' ;o(hi~ '1;etit,ior(tb'.e' said 
contract, etc., had l;>een 'so rnodified t!1at its 'futu'r~ eie· 
cution :would not. result' :in ak .(unreasonable) . restraint 
of interstate. trade . or. commei·ce... . : . . . ' 

' • > ~ • • ' '. ;-·, . 

If, on the other hand; the :proOf ·showcd that the :al~ 
leged contract~ etc.; after' a fair trial lrnd'uot (unreason .. ' 
ably) restrained interstate trade or: commerco~ then.' the 
practical administration of justice would re(1\1ire a hold~ 
in.g that' the alleged conti'act, etc.; was not "inrestraint,, 
of intetstate. trade~ ·or• commerce. 'Such a case -would 
necessitate the ·employment of the pragmatic' method.68 

It was used by· this cou:rt l.n · t11e
1 

8ta;ndard Oil case
1

. the 
Steel Oorpcn·ation case, tl10 ·.t.t?ne?·ica;i Colllm·n case' and 
inSeVeraf .. others. ·· ·:· ... 1 ... ~. ~ .... _,·~- ._···:·:·~ ... -. ·~ •• \.~.~ ~·· 

··::;:.~ i·.,~: };· .. ·: t:~.,.·.~.r·:··) -~ ~; '·.\ ... ~ .. ::.·. ·~.·.~·~ .. ., ......... , . .., . 

• 3. :: i11~e. theory Jhat. contracts ,.which ten.d to restrain 
trade. are void, ~.ever: formed, a part of the :common 
law doctrine with ,re~pect to con~ract.s"'in restraint'? of 
trade: ,The: relation botwcon .fl1(i•.common fow .. and t1le 
~he1:~an ~ct :rief,ds no. ~xpla1~ati«m in this :<fOllrt. . ;, 

".~,:~;;~~. ?.ttf;~d~; of l~oi../n'u: ~1i~a; :1;011~. :fti·st ~:thi11gs,.·~~·i~i~i~)lc.9:. :.~;t~~ 
• • . • ; • •• , • • .. • "' , , ; : ; • • • : • • : ; ' • ,, .... ~ : ; , : • , t •• ' • : , '. • ' • , : • : • ? . . 

uor:if38,' ,aupposc<l,twc;essities; anit.of looking towaras wst ·tM~i.gs, ft'·uits, 
•.' ·'~: ;:~ .. : .. ~~ ~:.~ ~!'.: ~·~ ; i!::_.'~··:.·.-; ·. \•,, . ... ·.·r · ~~~-J · .:<~~·; . . ·, ··: ·· 

consequences, facts." (Pra.g1n.atf.8m, by Wllliam James, PP·~ 541'>5:~ .. : .. .. , .. · .... 
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< 4. A. tendency ·is too snbtle and imcertain to sen;e 
as a le.gal test~ . . . .. . . ; . .. : . 

. : . • .. •• • t• : ,. ' . ,.. ' . . • ' . . \, • 

'lt is certain' that a mere tem1c1ic-\1 . to restrain inter~ 
~tate ''tr~·a·c or' ~orhmer~c would ' liot be :a ~alid te$t 'of 
. ; ' . . . ' , . 1 ' ' · . . . • . ' • ' . ' " . 

a, contract, combination _or co11spiiacy allegedto 'be in 
vi~latio~ of 'the Sherman Act. .O:rtly ·a. t.endcµcy to 1i~ 

.. ' • • .· • • ' l • • .. · \ (· • • · , • 

.'reason.ab,ly '. rest.rain iiitei·state· trade· or co·mmc1;ce could 
be e~ployed as Sllch' a test with eve1{ a ·smnbJance of 
-l~gic .. ':Asfoe ... fr.oin the consid~~·~'ri'ons lie.retofbre ~eri: 

• : ,.I •• ' t ~ .• ., • ~ j \ • ( • • ~ •• , :. • ·: • • • • t • • • • 

ti.oned, th,e . ui;;e of such test would ·result in the great· 
:es't c~'n~\f~i~4- ~~d - urice~ti:tihty~ i5espif~ - the lo~g llne .. of 

. . I . . , .. . . . . . 

English' .decisions . arid.'. tater «iccisio1is hy courts ~n tho 
' ' ' • !' ~ J • I ; • I ' • • • ( • • ' • : • • • ,. • • • 

United Stat.es', both Federal and ·stat~, 'i t . is often ex· 
C~ediilgiy 'CJifnCl~} (.if I llO't fill pOSSlbl C~ :, t~ d,eformi~~ . with 
certitude whether a given ·'coutract or combination is 
H~n. rest:i;n,in~ ~', of. .t:r;ade . .. . Not; only eminent lawy~q·s, but 
Il1E>-Ipberi:; 9f '. this _court , l1ave· oft~n ·been unab~e to. agree 

· .whether certain contracts . or . combinations , had , unrca~ 
so:~1abJy , ~,c~trained , or)f. carried : out . 9~·. per~~tt~d t? 
exist: wo.l~ld_ ; unreasonably .resti:ain, ~:µterstat~ : tr~e or 
COAlfil<n·cq., The ,introduction· into •. the Sl;iermau, Act of 
the _,yord-ten,dency -wouJd open up a : wide .field for mcM· 
physical speculation', · . 'What. is· a tendency~ , How ... many 
kinqs .. : f-1.l'e, .,_there t '' 1v.fay. ': tendencie~ . be". 'classified as 
nascent, hyperkinetic, hypokinetic, conditio.ned, .shifti-ng; 
springing, contin.gent? It is certain that they .?~m~ot 
logfoally be called :reaso:nable' oif''Un:ireasonable, 'ariy mor~ 
than' can the odor· of a . rose. "" In .. o.rdeJ.· to: be obnoxiou~ 
to the 'Sherman· Act :h <:nv" 'strong =must ·h ·tendency· bet ' . . 
I f 1mmerous and conflicting tendencies :coexist; by vii1'.1e 
of a contract' or combination . how shall ' they ho' 'recon· 

• ' . • I 
cdcd T Do the books contain formulas for ascert.n.ming 
tl~e 'prepofoncy ·of conflicting ' te1idencie~ f " :By' m.eails of. 
'\vha~ _ca~culus 'ciin' the net tendency· of ·a,n of them b8. ~~: 
terinihedf 1 ...... ,.1, ; -- ., : , ; ;,· , _: ,:.:" .. ' "" :'1' '";, -- .. \ .. -~ . : · , .. ... · 
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"5.~ There is too little (1ssurance of hannf1.t.l re.iults to 
make a 1nere tendenc!J, the .<Jr(wa-men- of an, offense sitb
ject to drastic venalties. This perhaps accounts [Or the 
sile_uce of the vo·o~s on the subject of te1idcncies. ,; ".'~ 

: . : ·: ; 

Tlie penalty for violation of., Section, 1 ofJhe Sherman 
Act is a fine not exceeding $5,000, or imprisonment not 
eiceeding one year, <>rhoth:· .. . . . < \ \. 

: :i· ...• . ~ ~ : · ... : .. 

. . Civil proceedings "to prevent and . l'estrain'- '.·future 
violations of the Act are authorized by Section 4. · 

·· 1'11e. seizm:c, condemnation __ ahd f:orfei~~1re. o('a~y 
"property'. owned tmdor . any contra~t or by 'any 'com~ 
bination, or pursuant to 'm1y c'onspiracy' (and being ihe 
subject· thc1;eof} • me.ntioned in· 'section . one• of this a~t~ 
and; being. 'in transportation "from 'one. stato .'to. anotl1e'r~ 
or to· a foreign 'co1intry '~ ar'e provid~~d fOr. by· Section 6. 

• : • : • • : •• • • • • • • • • • : • • • • • : ~ • ; • ·: • • \ • ~ ft •• ~ : "'• ; ~ ... 

• The r~covery of threefold damages ai1d costs· of suit; 
inclndiiig a reasonable· nftorney's ;fee, by' 1 aiiy'persori 
"who shall be ·fojiircd in -bis; business or 'pror>erty by 
any other· person ''or; c'orporation;: by teasou of- tmytiii:ng 
forbidden: Of: declared; to• be> unlawful' by ·this : act H; is 
authorized. hy Section 7; · .;: .. , ..: ; ,,,. ,,, : ·; · · h· .; 

. " 
• .L J 'j ~ ~ 1 : 

In both tlie number and kinds of proceedings author
ized; as \\'ell as ill the severiti of'the~punishment which 
may be visited i)pon laymcn so tmfortunate 'as not to con
strne~:aright ·an act 'that has caused endless disp11tes 
aniong lawyers and judges,.the Sherman ·Aet is'.tinusuaL 

·~:T~~r~.-i·s· s~~~;,~;lnck ·~f, ~~:~p~~·~i~~··bet~~~~nth~~i d~:~~ti~ 
pen~lties .. ahoy~_ mentione<f '. and, m~~e , t~nde,ncies. wllich 
:tnay. n,fjy~r result in any actual .injury to interstate tradQ 
or commerce that the co11struction that such tendencies 
are inhibited by Section 1 is unreasonable, and should 
be rejected. 
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, : In the first place, to say that a coutract, combination, 
or : conspiracy 11as. a tcnde1l·CY to (unreasonably) re· 
strain interstate trade or commerce is to make use of 
a metnphor.. ·And while · metn phors arc flowers of lit
erature they are by no means con<lucive to clear think· 
ing and accurate' condlnsions~ ,; ;;:' · ... . ·: · .. '. 
• .'· f :. ~;~:: ~: i{·;~,~ ;. 1 '. ?l 1 !

0 

~ ?r;~ '· : · ·. · . . ' 

Tendency means movernent, or. incl~natio1i t.o 1nove, in 
some particular direction or toward some end or pur
pose; leai1t~ng'; inciinatio1i. ,. .. In one.sense; tendency is an 
objective motion' and not ·a ··subjective state. It also 
means possibility of movement in the absence ?f re
straint: i ack. . of _completion is an· essential . part of its 
c§~~~t~t~o~·:.'.. in t~k' ,r?~~.cct: J_t· ~~ · 1·~rn an .attempt, i .. e., 
an act or series of acts pointing to another act or series 
o:(a~t~.' .A~ 'atte~pC to; ~o:~it- ·~ 1~rime i~ in 'itself 
~atnpiete,: 'otb~-~wise' .i t \~O~ld . nof" l~e . punishabl~. . .It con: 
~ts'ts 'b{a11 - ~tt~~11't 'to comffi'it. thc '·e.~jro~, performance of 
some· act towards the commission of-the crime and fail
~1re to. consummatc-dts commissio~: . Bnt . a tenclency is 
not · pun~shable, beca.uso it= is . merely descriptive . of a 
motion (actual, .. or -potential. , .under; favora~le circum
stances) . . ; In itself: a-;tcndency.: is.-noLa . thing-im .ob· 
ject-it is simply the motion ot: the: inclination: oLan 
object. 

,. 1 • 

'f , \ ~:,., ... -;_: tli"-•-; ·,• : ~ r .. r ·:., :.' ;.~.~ i ~ :;•! · ~ ... :.; ¥:.i 1 

; :. 'rlie .term : may i Le! used ! meta phorfoally to · .describe a 
slate .of, mind ; ·fo1•, exnmplo J ohn . Smith's min<l has a 
tendency to .:.crime.: . But o~en p~rsous . with : criminal 
'. ~ tende1.wi~s1.~ .' a~·c .. not 1 ·rnmished · tl~ess : suc11 ~ t01idencies 
result in crimes or misdeme~mors. Such persons ~re 
t ilcn-' inuiishcd ·: fbrr tJr~ii · ' 1hvhi.d~ ii<> t b(~cairnc · bf ·,their 

I ' ,J t •· t . 

s1:tsdeptihility' ·to -: certain! fomt.>latib11s'. " S1ich · te1ideDc1~18, 
ni~y 'ahvays l exist! witli.o11t': 1~es'111thlg l:n 'iiifrfog'ero~nt· ~:, 
the la\~.\:: ,:.>H·. ~1~:L1 1!·~:. ,·. ·rl·.- · t· ·: .. ~; .. t ii,.!;~ · '·' ' f' 
. ' 
i ~ ; ! ' : : ~ . _.: 
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G. II. IJcwes dfl.fined a ·te>uleiicy ns "the frfoal siiinma~ 
tion of statical conditions which lencl 1.o '. a dynarm,ical 
resu.lt.'' · .But tho ·dynamical ·result" may '1fovor happen l 
All things terrestrial tend .. toward ' the · c•chter· of · tho 
earth. The earth tends ' to plnnge into the sun; · it also 
tends to fiy off at· :a tangent: ; ·As ·ai m·attcr. -of ·fact' it 
does neither. A tendency may :continue forever without 
reaching the goal ' ':l1he dy':namfoal result . may• always 
reniain ·merely u' possibil;zty·. · On · the·· other hand, ··a 
tendency may always exist without an actual or appre
ciable advance to,~ard ·the objectiVe. · It may be bIOcked 
absofotely by counter-balancing tendencies or ol>jects or 
for~es ;, ·it, may be slowed . down ~)r eyen. over~<Hn~, _and 
the object may be carri(}d nway .. towards another goal, 
or on~i_rely different r~sults may be prodnc~~l _despite t11c. 
continuous adverse pre&su~e or resistance o~ such _tend..: 

e11cy. . . :· , _ ... . ~· .·\. /· ,, · f ! . j.·, .. <.: ~-"\ : ; . ·.; • • : 

When a tendency' r eil.ches the go.al, c>r ; a' cly11a~ic.~l . re~~ 
snlf is p~:oclrtcecl, . the t'ende·11r:y ceas4s ·t~ · .etti'st·. ·''Ii1; sud1 

• • ' • • • • .. I I . - , : • .. . \ .. . ~ .. • . . . ' • 

a case a. ten<.lcncy" to 1·esfrai12. trade "'011l<l have b~ome 
f'estra1,,;t of trade. '.•· · · · 1 ; ., .,,. "': "' •· ' ~' ' 

... · : ~I I ~·::·.::\1:·: ,i ~ . ; ;,. _ _,; !~ :1' ; ·, .. ! I • 

. ~e~_i~s;ass~p~e. t~~-~ ~t~r ,~n ~rinJ~si~ ~~ p~~. ~,~.~~·~ ~e.r;ms 
of .a. written : agreem~nt .it: could .. be. u.ffinn,ed th~t the. 

' • ,• • '. •" ' • f' >. l : ~ f • ', • ' I ~ ' \ ,; J 1 ' . ', , , t , I ' I ; • t > • I>• : .. ;. ~ ', ' ' I 

agreement had a tend~ncy to (unreasonably) . restrain 
• ' : • 1 ' • , f • • ; ' I • • • " ' ' I • ; ' ' ' • I ,. l ' ; I ; • \ ~ • : 1. ) 

interstate t rado or commerce. However, the . agreement 
• • • o ' • • ' , : • o • \ • ~~ 0 , • • " ~ I I t J; o" , ~ • 0 : • • • • • r ) 

could not be viewed · apart from its relatio11-snRr, f? -_Hie 
Phrase of Bm·ko, "in all the nakeduess and solitude of 
mH~pliysicaI . abstraction.',. (pp;· 30°1-2,: supra.) · ' 'It ·nius t 
be executed lll tlle real WOl'ld (a1id the ·'co'n,ditio1i'"Of thfli 
par~ies 't()\ ·it'' their ·t·elatio1t ~ tri the iri.dit;stry .' id a ':ii/li'olej 
thefr. relation 'to· buye1:s;i•outside"com:pet1.tors, ·'lack' of 
c~t-rol · of 'raw 1mate1'idl, 'at/se~ice of pfrjteclio~i by. pat~1irs
or tariff( nuniet·ous! i ;skbstitute:9 · ·tot-·' the:: an'icte· · 11ia1t·1F 

f acturea;:sT>i~li · ·a1nou·tit ... o t i capital ··rbqiiited ·to' ·e?-igage .. ·i1i' 
the production of siich adicle; ' etc'.~' 'efo~;1fpp;· 65~75~· 27..:33;"1 
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369-396, supra), . or .the .fact that tho statistics collected 
pursuant toJhe agreement were given to buyers and oth
ers, ,(pp. 310-316, s1"pra), might decisively coimferact or 
1nullif y the : tendency to (unreasonably) .. r:estrain int.er· 
state trade or ; commer_ce .. : Such . tendency might never. 
achiev~ its goal .. ,It_ might never produce a dyn.amiical re· 
$ult. ·:It might: bQ .. eff Qctively; blocked. · Und~r such cir
cumstances a contract having such a tern;tency ~ght pe 
absolutely. without : any ; practical eff'eot upon interstate. 
trade or. commerce, or such trade or . ~ommer<}e might be 
greatly, stimulated and iner eased, to the benefit .,of. the 
pn blic. . . ,.·, " , ·, .. ·· . . " : . : : " ·. . , ; . : . 

: . ·A contract; · 01; ·combination may t end · to restrain _trade 
iri the sense that •it produce,~ conditions 'tt~hich' 11iay afford 
<ni op portunity actitally to · restrain · trade~ · - ~ cas~a1 ~ectJ 
il1gs· of competitors ·on a "golf' course \vould afford si1ch 
an opportunity. However, the Sherman Act is not a 
la'y ~gainst .t~mptJiticms1 or mere. oppo~~1~~iti.es _for ~~ti
social ~-pnduct, h<?wev~r ·nsofnl they may be. to the. Pnnce 
o(Darkness. TI1e law. never ' nnde1.-takes ·to deal wi_t~. 
~cts inno~nt i'n *th~mseh;es"t11at"may or even do cre'ate 
opportunities for wrongdoing. · . 

.. 'l'he title· of the Shern:lan' Act'rea.ds; '' An.·Act to. pro· 
te:~t. t~ade .~nd'~~rim:i~r~e' 'a'.gai11st tlnlawful. restt~a,i~ts ~~d 
1!1cinopolies~ '',::;As"heretbfore' 'pointed ou( a' me~:(fe·nd·. 
e-iicy t.o restrain iS not a 'restr"ain'i. arid m'ay' 11-tve( bec~me. 
~ -:~~s\~fi.~t-. f· .·'' ~:. ·, _, _: · .. .. ' ;: .. "·-..i: ' ·.; .· · " · 
:. It; a; ;t~nd.~ncy to · (u~ueas~nably) JQ

0

st"qiin : inter~t~te 
trade .or commerc~: is. co.nd~mn~d: by th~ J,\:ct,. the:t:t)n.a; 
~rimi11al pro~~<mtion, cviQ.ence te·ndin.g -to. · prov-~ -sµ~, 
trJndefl~~ w9:ald ~~e .sufficient ( if,._b_elieved . by Jhe jury) .. t~ 
Sflr~d · c1tizenf?. to p,rison, eyen . though, no actutif, resti:ain · 
~~ea$onabl(J, ,pr, :~m;~asqnaJ~l<?;. 'h;id _..ey~r, .e:xis~~dl ·" In. 
v:iew, ... o{ th~ ,.,Cl;lmulative. antl_ drast~c p~wiltie$ .. ~_nd ,rl\Jll\ 
e~i~s. ·P~.~;vid~~!}Yl~at.~p . a_n?maly.J ,\ ., ·.·~ . \·' " _:.\· ... ~~_. , .. i:.~ :; :\.'. 
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'£here are, of course, ordinances .(and even statutes ) 
pro'°i<ling more or less nominal .penalties for disorderly 
co1uluct '' tending to a breach of tho peace.'' . But such 
condttct is in itself an invasion of the rights of 
others. It usually consists of au assault, f orci!Ac 
entry and d:etainet, etc. · 'fhe ia.,~ ·' al so pi·ovides ' a 
penalty for libeJ,-a malicious puhlication that t <mds to 
blacken the memory o.f ·one dead, or the repnt.atio!t ·of 
one who is alive and expose him io ~ublic batre<l, con:: 
tempt' or ridicule. rrhe na.tur.e of oi1e's reputatio>i c.1if
fcrs e;se1di~ly from trade a'.11d ccm1in.'ei·cc'. 'J.1:lio former 
may be .irre·vocably r uined by false accusatioris, or· e\•cn 
subtle illsinuations. Unless ·trade · or commerce is 
ac~ually and unreasonably restra:ined no injU1·y can bo 
sustained by either of them, or by the public' 'or 'a11y 
member of it. Criminal cocles also provi<le that in 
Pl'Osecutions for seductio11 . no conviction shall .he had 

• • • • I • • ,. • • t 1 ' I ·' ·~J . t .. I 

upon the . testimony of the woman unless the same is 
• . .• • • • • • I I. 

corroborated by other cddcnce ~eitding to com1oct ~be 
defendant '~ith 1he" offense cl'1a~·gccl. '£here iuc 'also. 

.. • - • • • • ~ .... I I I 

~1m1la.r slatutcs. respecting the cviclence of nn arcomplicc>. 
Such 'provisions 

1 

~elate me rel v fo the e\~icloncc rmfiieierit 
~o · convict. o~:e~: n~t ' of n te;uie~icy/but of .· ~ ·1;0.siffre 
w~.o'ng. · ·All proper evidence tend.9 ' to 'prove ·~·r 'clir:~ 

' 1 ·:. .· . . ! · . . • , ,:. . ' • ' ;.. • • . · •• 

prove the f act·u/rn probandmn. · · '· · . · · .· · 
::. · • l . . • \I , • .• .,,, :.."1 ... 

· ' ~~hat the Shermai1 Act docs not' 'inhibit a mc:re ten.d-' 
e11c-y is supported by t11e provisious ·of Sectiou · 7, that 
any person "injured in his bnsiness ·o·r property • • • 
by reason of anything f orbid<len or declared to be . un
lawfu~ by. thi~- 'act · • ; • · ~ ' shall re~ov;e~ 1hreef ol<i the 
<.lam'.~'.qes by llim susta.iJi~d~ 7·; S;:1rel{ iio :011C "c'oi1ld ,.S~l~·-.'· 
ta~n ·~n ·~ctiop uh(ier) .he Shcrma·n Act by me'nn's of p1:~of 
that ;. ~i· . '~?~t.~~1c~; : 1 ~?1n.~it~_nH?i1. · 'o.~ · !c~~~~P.~l;~~·~i: '. ~.e!z~e~.' · t/>' 
cause him economic ' loss~:,: .N'o' 'onc cio11ld possiu]/' bo' 
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injured i:u, his lmsines~ or 1Ji·op r: r/.y by a mere tcndm9 
to · ( unrMso11ably) '. restrni11 : . iuterstatc · trade -.. or corn· 
merce; · H <i migl1t very <~ ~l.Sily hn so .injni·ed by nn im· 

r easonable r r.;;traint of s11ch t rade or commerce. 

G . .. S~<~tio~~ - 2' of tho 's1wrma1~:· Ac~t , denou;~('.CS boih 
~01~opol.ies. and. atte~pts. t~ monopolize.' . . An attempt t& 
' ,\ . : .: < ' . • . . : . 

monopolize, even if unsnceessful, might unreasonab)y re· 
~train interstate trade o~· 'commerce to the injury of the 
g~ner~l public. For .'iustanc~, -~n ·attempt )o ,corner cot
t011 or. ·\~h~at ·would -~~~loµbtedly: incre~se the prices of 
such cqmmodities,. which would affect no.t only ,_tJie prices 
of fioll;~ .. -~ud. cotton. good~, but i;rfo~~ · i11 .. 0U_1qr. ·lines of 
hu.lustrY.:. ,In . other \~or<ls, an_ ·atknipt. fo -m?nopolize 
wouid .untloi1bte<lly :res~lt in ai1 unreasonab~f; ·restraint 
of trade. . . . ' . 

. . . ''' · ·' '· . . ' .. 

;.).'he''o-6v9rnmci1t;s .p€ititiou 'i~ _tf1;e .. ca~{at _bar ·is n~t 
base'd llpon · Secti.ol:l. 2 ·of 'tJrn .A.ct; or 'ai1y 'part t.her~ot 
Layfog_·_· ~-si(le' pie 1'rittempt 'fo ' monoj1oli~e;· we . tli~nk 
that the 'h1ost that t.he 'i)~-fties fo i ;i: <~o-1iti·a~t.i comhinat1011 

~·l~' ~<-'~fo8'ph~·ac}· ;_ -t1i:i.f "~01t11er . hii<f""(i11~i·e·a:;i>1,Jably) . re-. 
Siraii1e(i; iiM>co~1kr (uH~:cas~·nabl!f) r~sfrnhi ~r~~erstnl~ 
t:ra:<l'e' ·c;i_. Jb~ine~·ce 1')~t which ie1i.(icd t~ <lo" so, could be 
guilt~/"of,'\v6uld ' b~- ~aii 'at.t~r;i1.pt . fo '( u111!~~\~_611~~ly f_.re· 
strain such t rade or commei:ce. ···But the Shernum Act 
dc1~ounce~ ou).y _att.eµipt.~ , tq nio·nop,olize • . And other tlrnn 
suck ~fte-nipts; itJloes ti.Qt, inhibH maro attempts to (un
r easonahl_y) rest~·a.i.uint~rstate:trade or coromerre. ; . 

' ~ ; • : : '. • • ' : ' • : 1 : • \ r l I ' ; 1 ' ' • •; ' • ; ' • : : ' • • 

, :h? ~.i~!:·,,~e~~-s~: .. :, ::A~~:1':A.~ct" ~o pr'o~-~ .Y~a,c. ~na,,c0:: 
me~:e,.~ga_~ns_t un1aw61I r estramts and monop<?hes." . TJ- ·. 
lau:fuf : :rest;at~tt~: :a~~· ~.1~;~aso1iit1;z~ : r~~~lz;~iiits: .. '. And at·. 
temp:t~ ·i<»:rii<?ri~p~ii~~ 1~1:e' ~1·ihe;"~~i1 i;;~iu<lea " i,n \he mi,e, 
0~; et~i :.~f ~. ,'i~~i~1e<l.' '_'_ \v o: thi~k )h'~i ·. ar~ '. 'i!1ci~~,ed be~' 

, \ { .\ ~ t 1 I: , ! t , J • ! , t I ,' ~ .' .' , , •"'. I" '. t ! '• _ j ~ ; 1 •, ' ' • • 
1 

• 
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cause common. experience has proved that att~mpts to 
monopolize ordinarily result in unreasonable r0straints. 

:Tl;ei·c is~ vital difference between an att~mpt to (m1~ 
reasonably) restrain interstate trade or co~erce by 
means of an. attempt to monopolize, and .an · attempt by 
other means. For unless the other means we1·e effective 
an unreasonable restraint would 1Jt0t result. · .An attempt 
to rnonopolin~ is broader in scope; it requires · greater 
capital; it may fail, and yot r esult in an unreasonable re
straint of trade. Its achievement may pr oduce suffering 
and misery.- :l\fere contracts, combinations or conspira
cies to restrain t ra<le-if not attempts to moliopolize
produce .harmful 1·esnlts only . if consummated.. Even 
then they are. not · so p otent . f 01~ ·evil · as· a ·moi10po1y. 
Th.ey arc subject to too many ,.disruptive :fore.cs, both 
hiterua1 ai'id 'ext'ernu1; if not base<l' on monopoly,' cor1trol 
~f rm~ mat~rinl, a~tua1 or potential, ~tc., etc. , , 

. . . . 

· .It should be observetl thnt, whoreas, the Act expressly 
~ondemns mono1)olics and attempts to mono1)oliz~, it js 
110f ou]y sihnit . as to . attempt~· to nnr~asoi1ably . restrain 
by ·othe~ :~neans, but :.' inhibits: ... oi11y · 1.o~reas.onabl e re-
straints. · .. ! , .. . · , .. . . . . · .. . , . , .. . 

• • : ; : • I t '' . ' ~ ~ j ' ! . ' ' ; : • ' ' ·. 

· Also·that'only persons .who make contracts: in restraint 
of foterstat~" ti-ude"or ~ommercc,' ~r ei1gnge h1. cornMna
tio11 oJ.;' ~on~j)ir:a~!cs . i11: re'st~·aii~t 'of 'such tr~d~ . o'i<c.orn
merce, are subject to fine or imprisonment. No penalty 
is provided for an attenipt to ma.ke snch'contracts; oi· au 
attenipfto 'engage in' such combinations or con~piracfos . 

. . F~r.th~;rm~~~: ~h~;-~ . is :n·~ ia~. ;j· c~vil attempts.' .· ·. · , .. 
: · : ' • ' • : • 'i • • ' f . . . . . . ! i \ ~ : . . . . . • . • • . . 

. . \Y~ether .8:n i]1jul.1ction '\vilLissue ~n· a suit .hrim.ght to 
re.strai1~ fuhir~ vi~laticins of the·' Sherirui·n · ~ict im1St be 
0 

": ~ ; ' • 0 \ ". : : ; • I • • • •: • ' I 0 1 
• 

0 
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determined aecor<ling t o the rules nn<l principles lhal 
govern ordinary · suits in equity. 'l'he Cinl, ns distill· 
gnishcd :from the criminal, law takes no ~10tice of mcr12 
attempts. . ' . . ' ~ 

· For instance, if A shoots at B intending to kill him, but 
misses him, the act is a criminal attempt, a11d is puuish· 
able. Ho\\~Cve1~, t.hc civff law gives B no action for dam· 
ages in the premises. · P or tho suppression of crime nnd 
the repose of society, the criminal lnw C'Ondemns and pun
ish.cs wrongful motives in action, eycn though (in some 
cases) it is cedaiu that no actual harm could .result. · In 
criminal law . , . . . · .. ; 1 • 

• • r ' '. • • • >l' : ' an· avpare·:nt possibility is a1l that is r~-
. quir ed; jf t11ern is an apparent possibility to co~t 

the crime in. the ·way attemptc<l, the. attempt is JI\· 
dictu.l>lc, although; unknown to the person making the 
ntfompt, the crime cam10t be committed because the 
means employed are in fact rinsuitulJle, or because of 
extrinsic facts, snch as the 11oncxistcncc of some cs· 
s<miiul ol)ject. .'l'his ·principle has been· appliec.1, for 
example, to attempts to commit larce11y or robbery, 

. where it turned out that, unknown to the a~cuscd, 
' there was nothing to be · stoJen, as in the case of an 
attempt to pick an empty pocket, etc. ; to at~empts to 
commit murder, where because of nn imped1ment un· 
known to the accused the murder could not be 11~ 

·, : : compli~hed ; , * .. • • and to an . attempt· to coro.out 
, . : abortion . where, Jmknown to the accu~ed, the woman 

Was not 'ptegnant, or the dn1g administer~d ~·'.18 
harmless.:' 1

·: (16 Corpus J u'ri s,'p . 117.) : · 
: • • • • r • . ~ : ' . . - • ~ >. • • : . ~ : 

.. ,The!c is .no la~ of ci.;.il. ~ttemvt, s~ fa;_ as an attempt 
that co.u,ld n.ot rqsult. in (iam~ge, or . an attempt · that 11as 
failed to result in any ' inju~y, ~ct~al or · legal, .is ~~n· 
cerned. I mngine 'a j >erson 's . bringing an action for dam· 
~ge.s .. against. anoth~.r on the. ground that the latte.r had 
~tternpt-Ocl t? commit a· negligent !act, ~fr..Jn\d · nttempte4 t? 
hhel il10 complainant, · but' that the ·attempt' ·had failed. 
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The civil law dof:.S not allow tlw reeove1·y of damagers un
less the attempt is consummated, and ca.uses either a<.~
t.unl harm, oi· r esults whh}11 t.l1e Jaw pn•sumf.!8 1.o he harm
ful;· and -for which ii allows the x.ocovcry of. uominal 
damages, or nnless during. ihe attempt some other legal 
wrong or actual injury is.done. Jn none of . tlt(~ instances 
above· mentioned are· damages allowed for: an . attempt, 
lmt for un actiuzl ( 01· legal) injury flowb1g from a .c(Ym-
pleted and Wt'On.<Jf ul act; I .• : . ~ : . . 

··A (per~nanent) . ~andatoi-y. injuncti~n m:c1:eiY. J;est;oi·o~ 
"the ;t~us guo ante . . ~l~t in o)·dc;· tQ . restore i-~,)J1~ : at
iem.pi . must l1ave .been consu·;ntn~le<l; . ~r - s~m,~. otl~cr 

• ; : • ~ • ' • • : • • : - • • ' p . ~ : • ; : • • ~ ~ t .• ~ .... .. . • : : : -

wro11.,r;f-ul ,a.ct must. have b<~en_perpetrated. '\Vould a man~ 
datory. inj~ction . i's~.~1e· upoi1 pro~f th~.t the._ atte.mpt to 
cominifa harm:r11i'nct 1;ad failed' · · .. ! . . ; q ;+ ; . ' , .. ! : • , 

. _The same principles would apply to cases \Vhere a pro
hibitory injunctfo.11 is . 'ilske<l. ·Certainly i{~l · $1;.ch , i~j11nc
tion"_ wonlcl _issue npou pro~{ of merely 'a. pa~t . atteni11t 
tli::it .had .fiiileu, for. wl1atcve~ reasons, or howev~r mali-
·ci.Q:ns the ~oti vc~ of .the 1nte11<ling\vi'.01~gcl~er. _ .- :» _· 

. •· • • : · . • ·. ,• •f ••. •. • .; .. •• • • • . . . . 

; Propei·ly spei\.king, we · think i.hat thei·c is 110 la;(} ·dj 
civil attempt~ · · · ·· :: · , ; · ' 
... ; .. : · i: .. ·,· ... ·. : ~ . ~ , ' ! , • • ,~"·.~ .. ~ ··1· ·) 

·, .. ;In crir.n1na1 law an a.tteinpt is 'cmnplef'e, .a.ncl is .always 
·~ome.thiug -that '. has haptJened<.Thc :eye of: the criminal 
·law is fi::wrl upon tbe past.: .. " The civil:Ia.w takes no-notice 
of aborted-attempts . . _ It scorus.'mcre. du<ls. ·' · CJ.'he ·eye .. of 
equity sweeps .the fidu.rc, lmt equit.Y,. take{)·;u_o .cogniza_ncc 
:Of attempts ~rs- such . . If it <lid it _would . restrain: cond1wt 
or remedy conditions where there was merely an nppar-

. ent possib·ility of harmful rcsnlts; or where, unknown to 
the'respondent,'inJ11ry ·co-uld tiot 1·e.;u.u_. · '_ ·: · "· · '· ··· · ·; 

.. · · . • · . : • ; r • '· : .. ·;. • , • : : . ~ : • . · · • • : .. : l ~ . · . . ~ , .. r · · ·· .. 
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Equif.y -is not .c.onconwd with aftempf;s1 hut" only with 
a.ct,u.al harmful results flowing from comvleted act.s;which 
it·reetifies by means of n mandato1·y injunC'ti011 , or immi
nent ·wrongful acts, which in all reasonable pt·obabiliiy 
will prodncc harmful results. These threatened ads it 
restrains. But whether such acts consist in threa.tened 
trespasses, or nuisanc:es, ·or a multiplicity of suits, or 
what not; it must be reasonably probable (1) that if the 
injunction <locs not issue, tho wrongful acts will be com
mitted, and (2) that the harmful results will follow. 
(Pomeroy 's.Equitablc. Jurisprudence (2nd Ed.),

1 

Yol. V, 
Se~s. 1915, 1937, pp. · 4345, 4395; Vol. I , Sec. 25}!, PP· 
'421-22. )" .Equity is .ther ef oro unconcerned with mere at-

. ' . . 
·t~mpts.' . Its· prohibitive PO\Vers· a1;·e :ei.e1;cised only .when 
pa.st,: pres<fr1t -or threatened aets . will : in . all reasonable 
probability actually cause 1iarmfu1 r esults. . 

For ins.tance, t11e criminal la\v would puni:sh a~ · a~
tempt ~o monopolize :ovcni 1.hongh tho attempt had failed, 
or even where·subseq11ont events had pr~vecl thatitcould 
not have succeeded~' But equity would not interfere witli 
nu attempt to ' uio110polfae, if ti1e proof ~bowed that it 
could not be successful. Aud as hcr<itofore shown, at
tempts to (unreasoun.bly) rcstrn.in. intcr stilte trade or 
commerce hy means other than a.n attempt to monop· 

· 01.i~e~ . are. not inhibited· by the ·. Sherman ' Act. Equity 
·Would' interfere with such (misnamed) attempts only 
:where· there was a reasonable ·:probability . that tbey 
would he:· conswin.rn,a.tcd .. ; 'l'he Sherman Act courlemns 
only unlawful, i. e., 'ilnrcasoiiable · -restraints; and Dis
trict Courts · are bii ven · jurisdicti~n ·merely to· restrain 
such restra.in,ts; · ~ · " . .. , . . ·. , · · · · · - -· ' · . . . . 

• •• ~ ' 1 '' ' ~ ~ •• ,, . $": : .' 1,, •• ; •• •• : •• ~ .. 1 -·:. , . ·i· .. ·~··.\ ; .. 
A contract, .co~nbi~~tion ·, or. G~~~~~i:r.a?Y th~t . m~rely 

tends to r estram interstate trade or commerce, does not 
meet the requirements either of equity or of the Sher· 
man Act. 
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7. In the case at bar . the Governmeut asks ·for an i '>i
j1mot-io-n. rrhe }H.~tition hi hase<l solely upon Seotion l of 
tho Sherman .~\ct. . -! 

Is : i)~titio1;c~· .<n~titlcd t-.o· such .r elic( 1n .the abserice of 
proof of m1 existiug. unreasonable restraint. of interstat.c 
trade or commerne'l · If there is no such ·restraint, is 

there "any p~·oof of a h~nnf~l resu~tf ' .' : ... 
• • 1 • • • • • • • • • • : • • : 

· ~~sume . for _the purposes of ar&"ument that the _com-
bination in the ca.se at bar · tends to (unreasonably) r e
strain interstate trade or commerce. 11 owever, the proof 
sho.il's that it lfris ;ieve·it· clone so, and that i_t cannot do so. 
Is the. Governm~nt entitled to -injunctive r~llef fo the 
preniises. For the following reasons we do not think 

• • I : '"· \ • • 
80: ... 

1. No Jim;·infitl 1:eS:itll is present. As 'a general · rule 
theto is no ci~il liability in the absenco of harmful re
sult.00 Ncgligcuco toward ruwthcr; ·,.no· mat.te'r lww-. ag
gravafod, is not actio1rnblc in the absence of <lainagc. 
ln somc .cnsC?s .iwmin.al dam_ages .arc al}owcd _for -breach 
of duly. in the absence of actual -harmful result, for tho 

t • • • •• • 

~eason lhaf i11jury is prcsnrried to flow from arr infringe~ 
mcnt of a' duty; '~s~· for instni1ce, ; a' bi·c~ch of° 'co11tn.l(~t. 

'fo impose linhility for n mere te1ufoncy to J>q><Juc~ a 
harmful l'esult is an anomaly. . : ' . . 
'' :. • • • · ··: . ; •. ': , , • I ' , , • • 

. . 2. :There iS" no . reas'onabl~ 'prob~bility tllat a 'haimfu/, 
• • •• • : • • t • ---- -·--... - -._ .... _,_,.,. _______ ,._ ..... , ........ ·~ --· --·-- ·-~-

"Wr111<;tim1R a11<l Remcclies, t.::nlversity of Penoi;yh•nuh( Lf\W lteVil'W 

(~anuH~\ 1!>2-!),. p._ 1 c:t seq., hy Professor Albert Kocn11tl'k, ot ~orth

w~tern lllli\'e1:~~ty _.I,~~v Se-ll~~L - lViU1011t i1; any wny : urnking Pr~ 
fessor Koconrt•k ' resi><>ni;ibl~ for the nrl!Ulllellt tbnt., t emle1i°cfrR arc l l(lt 

co~dciniietl by th(:; .Sherman· A;t, · ~c al'c glntl to record vur iiHl~bkJ· 
' J • • : • : • : •• : i ~ \ • • • j • t : • • • '. j : • • • • , : • : • ' ' •• .. 

ness to him tor numerous iuvaiunble sngg~Uous and crlti<.:lsms. 
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1·esuU v.111 -. foUow if· th c injunction does not. issue .. · In 
32 Co1;pus ·Juris, l>P· 42 et seq., it is said: 

"It is not snfficicnt ground fur ard°njunction thal 
.
1 

t~c injurious acts may possibly be committ~d or that 
injui-y may vossibly result from tlie nets sought to 
be prevented; bnt thero must be at least n 1·eascmablt 

. ~rob ability , that the injury will be done if no ,in· 
Junction is granted, and 11ot a mere fea1' or ,apvre
hen..sion. Injunct.ious will not be ·granted merely 
to allay the fears and apprehensions of individuals, 

' " \v~1ich, it has been said,' may exist without subst~mt~a~ 
reasons and be absolutely groundless. ' In these cir· 

, cums~ances the mere fact that an injunction ~vo~ld 
not injure. defendnnt will not authorize· its issuance. 

.. , . ~spec~iaUy is the .pt-i1i~ple applicable whe~,e th~.·inr 
J1lf"Y is not certain· to occur if defendcmt "tS not ettr 

"·· · jo~1ied, - and on the other hand; an iftjury wo·uld ~r: 
~ain.lY. occur if the injunction, was granted. An in· 
Junction will not issue where it is shown that de· 

. , : : : fon~an~s ;,are without powe'r to . a~complish,, t11at 
, ~ohich ~t ._;is alle,qed th¢y are att~m.pting to do . ... , . 

' .. : · "" i. :.,• ··::,. "" /: " . " " .. , • ,r . •-

•·In the Li11Mee(l Oil 'ca·sc tho Court quoted from other 
decisions ns follow·s: · :. .. ;.-... · · · ·. . . 

' ) . . . ; "The stntl.{te <lid not"fo1·bitl '01~' r estrain thd j>ower 
·· to make nohllat auU 'Useful contracts to furt.hettrade 

• 1 hy , ror;~nti1Jg .to : .all no.r.m,al. . methods, . whetl1er . by 
tigrl:!CJl1.Cllt Or othe1·wise f () . RC~Om pJisJi. SUCl~ fill~~ 
pose." · ~ '" • · ., .-i , . '. , · .. : , ~ :. i: ·, . ~ •. ' · .. : . • . , • " 

'l'h6 'Co'ui:t t110u .contii\\1dc1 thi1s': .~;i f: ~ .. ~! 1
"·":;.· ; . . 

. "Certain it is that H~~· ·d~re;1<l~nt.~ ~~~·~ · ;\s~·~~i·i.ted 
. m a .new . fonn . of combination and are resorting to 
methods which · are not normal.' i · · · 

We rcspc~ctfnlly submit: .. 

1. Tl1a(ther~ is"110 ' \vana11t in ·uithor 'the Sl1C'r: 
man Act 'or ·the· cn.tfro1 history of the common Jaw 
for the u~e. of such tests, as normality, neimiess or 

; . : ::sefu!nes.$,. m. ~et~~·~u~ing Jhe. legality , ot contracts, 
.~~bnia~1,?~1s .. ?.1'. .c.?nsp1~~c,ies~ .·Every contr~.c_t, com: 

,• • • > .. • .... • • 



·139 

l)ina.lion or cou~piru.cy7 whether olrl or new, whether 
normal, (dnwrnial or sub1wrmal, whether useful or 
11,seless, which unreas<mahly restrains, or ·whi.c11 
would· lmreasonnhly restrain; interstate trade :iot 

. commerce, is . (lenounccd , · hy the · Sherman . Act. 
As Htafo<l in tho Standard . Oil .. fn.s«~ the . p1~r
pose of the Act was to profoct snch'trade or com
merce from such restraint by any "metl~ods, wlrnthf~r 

· · old. or new." ( 221 U. S. 1; 60.) · ·· · ·· · ·· · · · 

. . 2. .'r_r11at . contracts . ~am~ot : be reaso1~ahly . c~n
demned because ·they are new/ nor upheld ·because 
they are norrnal, however, much . weight was, con
sciously or unconsciously, attached to such' con'sid
erations in the formation of the mores of primitive 

·· 'societies;;·· Progress in· law, science; ethics, iphilos
·' '! ophy; Jiierature,, .art, . has never. wholly' depended 

either upon holding fast to norm.al methods and a.n
cient customs, or 11pon a Mongolic rejection (>£. the 

. . neoter.ical. w1,ime makes ancient good uncouth.~~ 
~ . ' ' . . . . , . . . . . . . . ' . . . . . ~ 

· · 3.:: 'l'hat contracts and combinations among .manu· 
. faeturers and businessmen for the collation and dis

: ' semination · of · .. trade· statistics ·are· not 'new~ ·As 
shown on pages 397, 232, 243; supra, even trade asso.:. 
eiations in the United Stat<~s have been gathering 

· a_n.d. distributing among ;their :members .trade sta
tJstH'R for. more than GO years. . N <mrly. 500 of. them 
a:r? I~~nv engaged in . doing, so ... lf'or. hundreds of 
Y,eal's Ii~fore .~rho Industrial Uevolution organiza~ 
hons o.f."perso11s engaged ·in· tho· same line· of busi:. 
ness furnished theh ·memhers with all. available in~ 
fo:mation concerning trade matters. (Unwin 's 'l'hc 

i· ,; Gilds and C~mipa·nies of.Lqndon,.) . '", 
··.=~ ~:·,· :~ ~ ~:,: ., ; ; . ,·~ ·; •• < • ~ . . . ~ ·; . . ~ '~ : . ' . ; 



' ·' - . . . . . ' 
. ! . . . •, . XIII . . 

1:··( ;! ' ·, . 
It is both the privilege and. the duty of equity not only.to prevent 
. . evil but to ' liold fast to 'that' which is good .. Its decrees arei 

' ~ ; . ' ' . ' . . . . 
therefore, infinitely va1·ious and fl.exible. : . 

I l , ' , • , ~ , • 
1 

•• • 1 • , : ' . • • • : 

Th~ : d~c;ee ente~ed by the' Distri~t . Court here1n is ·as . unselective 

. as a hurricane or an ea~thquake. If unleashed it .. wii! ~onvert 
· ';i~to. junk, ma~hiuery of gre~t pecli.niary' ·and s~Ciarval~~ . . 

' . • • . . • , • . • . ·.. ~ . l • • . . • • :· • . • . 

' . . : . ; . ~ . 
' I ' ~ ' I 'o ~ • ' 

' I ; ~ , ' ' : ; I < : , ' j ' : , ! I ' : ' ' ' • ' ; ' 

. -.. 1; : '. rrhat. _at great expense, of time;. )~ bor. and money 
the def end ants have standarized maple; beech and birch 
:O.o?~fog~ · . ·. · ... · ": ·· · .: ;· · .. : · · ,. · 

. . . . . .. : '. · . . 

2: · · That in o'r<ier to p!·otect' ·the q~1~lity- ·of .their prod
uct' a·ii ·expert Inspector of Mills ·was"engaged;·'ih~t lie 
m<lk~sJ>eriodir;1I visits· to all :A:ssodation .inills~ i;1structs 
g·L:~do~"S~ - ~:rjti~iz.e-~ : u'.iacl~ine~_WOr~, etc. ;-, ~ '., -. ·. . 
' .. ;.3:. " 'r1~i1~lt i;~ onlcr ~o :1n~;t:~ct h<~th 1hc' p;1blic . a;1d Asso· 

.ciat'.ioi:1 ~embers, ai1 cfficie'lit ail<l ·houest Tnsp.e<ltiou_Serv· 
ico ... w.a~ . :cst.~hi~sl~ t!~l; t;irr\t:;_upo·1\· i~c)<iiicsfof · bufers ex· 
perts ,are sent . m1y,~\1ci;o ~ i11· t.I~o , Uuite<l .. St.ates to re· 
iI~spo~t :tlooi:ing. sold by Asaociat.ioi1 meinhc1:s·; · ' '.. 

·'·. •, • . ! ~ , ·. • l , • ~ ; I ~ :; . , , · ·• · . . ! ; .: 1 • · • ; I • i ~ < :..:; ; J' :: l. • • ;,; 

. 4. 'l'hat tl~e shmdal:·ization of ~uple; ' hcecll a-rid birch 
flooring by the defendants has greatly improved the 
quality of such flooring· that arnhi tccts and lumber deal· ' . 
crs unanimously pra.ise the work done by the Assoclll· 
t:ion, and that they prefer the fJooring manufactnred by 
Association members. 

G. That the Inspoction Service is honestly and effi· 
ciently conducted, a.nu that it has minimized friction be· 



tween huycrs arnl. As~ioeiatit>n mcmhers · nud eliminated 
liHgatfon. · · · · · 

G. That t.hc fiooring mannfad.ured by mcmliers he:us 
the A'ssociation 's tru<lo-m11 rk; tl1at all the ·foregoing 
factst arn1 the expenditure of large s nms of money in ad
vertising the floori11g manufactnred by Association mem-
bers, haYO built np , a 

0

good-wilJ Of gr<~a.·t ~allte.' · ::: . . ··. 
• • • ; /

1 
• ~: ; l .' : ;, ~ i 

. Must this valuable ·property right be· ·deshoyed? ·Ts it 
neces·s~ry' to 'scrap this cfficierit social rriachiuery( and 
revert to ·a· state of. na tnre: \Vif.h· ~11 its evils · anCl economic 
waste1 ·. 

:: 

'fhe proof is also undisputed: 
.. ,, 

·.: 7. , 'rhat. the manufacturing and marketing .. costs. o,f 
members have been reduced by reason of the attenti()ll 
devoted to .. such matters by the .Associt1.tio1~; _that'iJhe 
price~9f the.rµcmhcrs are genera11y lower.than the p~~cc:s 
of , norun<?mber~; ~hat such pri<'c~ am f:iir and. _rcas9n
_nble_; that. uniformity of prices has. n~Ye1· existed; tl,13:t 
, th~ average c9sts hnvc not been 11se>d as minimi.1m pr~ces; 
.that. the elen\ents eont.ained .in lh~ m~nufactl~ring·, and 
marketing costs .. a.i·e,pxpp(\r, a.nt.1 that .the A~crn.gc.~?Ms 
are honestly aud accnmtely asccrt.ai1)ed. 

;. i ' ~:\ ; ·~ ·~. 'i , .~ .. • . .... f . ; ·;·· : · ~:. ·~1· 

.Gertah~1y, the defendant's plan .for ascertaining ,ayer-. . . . . . ... " .. . . . 

.M~. ?o~ts cm~1ot be wholly _ev~L . 1.f !h~r~ ar.~ ol>je~~~o~
. ,al?l~ .features ,in it., may. not · th:ey J:>e ; ~odified .~r .. clim
jna~e~,: . : and.:· th:c good~ prcs~~·ve<l i'. .. ~i~Iie '. public ;. ga,lns 
J~~<?)lgh ~-yen ~he .study of costs by manu.facturQr~,. ~P. P.ay 
nothing of the reductio1~ of costs. . Must the Association 
be destroyed becanse it collects and distributes info~~~
tion' ·with respect to· average costs 1 · It is undisputed .that 
~ach :nleinber ascertains his own 'costs :a11d· <let~rmine~r for 
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himself his own prices. But is it necessary. to .de$truy 
the Association merely in order to eliminate some. fea· 
tures tha~ might he thought to l)e improped · 
• ' ' • ' • ; f • • ~ ; : ' •. •I~ . • 

·:;,:Must .tho .. Assodation he .destroy9d because it distrih· 
ute$ information .with :t.espect to freight rates! . . .· . 
.. , .. ! ·;· ·· , , : . .. : . · .. " "' · " · . .. ,.. . ' . Must it be, destroyed because it collects an~ distributes 
fragmentary ·trade statistics1. ·1s··11ot th~· public nlle
quately. protected .by the publicatfon of. : the statistics in 
:trade .. pap.ers.~-, ~Y. _sending the statistics to.,the, Depar~
ment of Commerce. which includes them in itS monthly . . ' . . . . 
Survey of Curnmt Business?-by giving the statistics to 
anyone who asks for them? ·,· 

p • : • • : : :' • • : • • ~ • ; • • ~ ·: ~ • ~ t 

. If there are any objectionable features in the statis· 
tics,; 'may»n~t' · such features 'h~ eliminated or ·modified! 
· Mrty' not so".nie plror be worked -c)ut whereby the- Associa· 
tion's 'iindoubted publfo service may be preserved! ·Con· 
g1;css has provided that the.Federal 1'rade· Commission 
slrnJJ advise the . .1!,c<leral Courts concernincv such matters. 
:y.;~t it l>c assu.nfod that :t he1;0 a rc ·soinc· fe.:tures to which 
:exceptimfa migllt be: ta.ken. I s all possibility for good lo 
:lHf foreclosec.1;' simply: bochtise of the existence of a few 
matters "\vl1ich n1ay etisi1y he' remedied? · i · .• • • : ": · : · . . : 

• • • • : : ~ • , • . ' ' ' , ; : : , ; : ' : : , ' , , , ; • I 1 •, '• ! ' • '• \: 

. If ~here_ is a doubt concerning the r eformation of any 
. de~~:11~~nts; 'iriHy. not"a.' decree. be'. ont.ered' ~-es training the 
-fo'.Si:imption of r pra~tices : whicJ/ tJ1e : miclisphted proof 
: s~ows ~a~l be'on' almhdo'rt;.d prior i:o tlic f orm'atfoii of the 
'~t.es~nt "Associ.a ti'on i 1 Sliall the ·pi·esent; Associ~tion ~~ 
.~~nd~m.ned ' o~' accou'nt"of' what' a~tecedent assocfa~~o~s 
.. <lid?!·:· ... · · , t ;. ~ ~ r ... 1 ~ r;. . . ·? .. , .. ~ :; .. : , :·, . ! ! . : : . : ~ : ·~ , . ; ~ ·t, , ·~.~ <; ·· :: · : .. ' 

·· .: i :. t' hl· ~~:\ . .-'; ! ·! it : -!~ 1 t::: r. ; ... -: .·;; ,'. ; : ; .. ,... ~ · .. · ·· ~. , ~ \~ \ \: ~ ~'t : ~ . 

t : ::fl1b~ pc,r aif.stence· of Jrade associatioml .throughout: th.e 
)c~nturfos is proof-.that .they .minister: to sub.~t.antial needs. 
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It is true tlrnt like all otller human institutions they 
have a11 t.oo often considered only their own selfish in
terests. Nevertheless they are au expression of the prin
eiple of free association, which 11as wrought so mightily 
for social progress in the past. They are agencies of 
considerable present nnd of inestimable potential value. 
Is it better that they should he blindly and ruthlessly de
stroyed, or controlled in the interests of society1 

~lust the law, must equity be purely destructive? Can 
it do nothiu,q constructive T Does equity demand the 
absolute? Has it lost all initiative, or interest in experi
ments which promise much for socictyt Surely equity 
has not become so rigid and undiscriminating-so im
potm1t for goo<l-a.s to be unable to do anything but de
stroy the defen<lant Association. 

Respectfully submitted7 

.hcon N:EwMAN, 

CoNnAD II. PoPI>ENrrus&N, 

HENRY L. STimN, 

EDWAilD H. JOHNSTON, 

HENRY JAcirnoN D.<\.lrnY, 
Solicitors for Apvellants. 
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