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Juthe Supreme Gourt of the Wnited States

OcroBErR TERM, 1924

MaprLE FLOORING MANUFACTURERS
Association et al.
7.
UNITED STATES OF AMERICA

No. 342

REPLY BRIEF ON BEHALF OF THE UNITED STATES

STATEMENT OF CASE

(Italics in quotations are ours, if not otherwise stated)

This is an action brought by the United States
against the Maple IFlooring Manufacturers Asso-
clation and its several members to enjoin an alleged
violation of the Sherman Antitrust Act. The orig-
nal bill was filed on March 5, 1923, and it alleges
in substance that the defendants, who manufacture
& very large per cent of the maple, beech, and birch
flooring marketed in the United States, fix minimum
prices upon such commodity, and control its produe-
tion and prices in the market by the observance of
provisions contained in the plan of the association,
which provide for the computation and distribution
among the membership of alleged average costs,

being in fact ngrecd minimum prices, for the
15721 —24farenl



adoption and distribution of freight rate Looks,
for an open price reporting plan, and for meetings
of the members of the association. (Vol. I, pp. 1-12))
For the reasons fully set forth In its opinion, a
decree was entered by the District Court in favor
of the Government (Vol. 1, pp. 52-60), wherein it
was adjudged that the articles of association and
activities therecunder were violative of the said
Antitrust Act; and it was ordered that the associa-
tion be dissolved, and that the defendants and their
agents be enjoined from further engaging in the
practices specifically deseribed in the Lill and also
in the decree (Vol. I, pp. 60-61). Decfendants as-
signed errors, and prosecuted an appeal to this court.

BRIEF AND ARGUMENT

The record is a voluminous one and contains &
vast amount of cvidence that is believed to be imma-
terial; and only such points will be discussed and
evidence cited as will be sufficient to clearly show the
principles and proof upon which the decree of the
court below was rested.

i

Percentage of the commodity produced and con-
trolled by the defendants

With but three exceptions the plants of the defend-

ant corporations are located in the States of Michi-

gan and Wisconsin; and the evidence shows that the

maple flooring industry is centered im those two states.

Some time before the hearing the defendants took the
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deposition of Edward B. Gordon, who is on the Re-
cearch Staff of the Bureau of Business Research of
Harvard University; and Mr. Gordon testified that
he had searched through the several governmental bu-
reaus at Washington for statistics showing who were
engaged in the production of maple flooring, but was
unable to obtain any information upon the subject.
However, he was finally referred by the Chamber of
Commerce of the United States to Iendricks’” Com-
mercial Register; and from that he took a list of those
engaged in the manufacture of maple, beech, and
hirch flooring whose names did not appear in a list
prepared by DMr. Keehn, the secretary of the asso-
ciation; and the two lists, one prepared by Mr.
Keehn and the other by Mr. Gordon, which together
purport to show the nonmembers of the associa-
tion engaged in the business, were filed as Exhibits 1
and 2 to Mr. Gordon’s deposition. {(Vol. 1I, pp.
626-7.) To secure accurate data as to the produc-
tion of such flooring in Michigan and VVisconsin the
Government subpcenaed representatives of the sev-
eral manufacturers appearing upon these lists whose
factories are located in those states. And there ap-
pears in the record, either by way of evidence given
by such representatives or by stipulation, the
quantity of flooring produced for the years 1918-
1922, inclusive, by suech manufacturers. See Vol.
I, pp. 83-88, 01-94, 96-9%, 119-120, 137, and 140-142.
From the data thus obtained and that contained in
the barometers issued by the association, which show
the amount of lumher produced by the members of
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the association, and information obtained from other
monufacturers appearing in the lists filed by Alr
Gordon in response to questionnaires sent out by the
Department of Justice, Mr. Hughes, an agent for
the Government, computed the amount produced by
members of the association and by nonmembers re-
spectively, and the percentage produced by the
members, and filed as Government Exhibit 68 a
statement showing the result of his ecalculation,
(Vol. I, pp. 798-802.) 1Mis calculations appear in
Vol. TV, p. 518, side pp. 3553-3708, a number of
side pages not being printed. Without going into
details, it appears from these estimates that the
percentage of production of maple, beech, and birch
flooring in the United States by members of the
association for the years mentioned is as follows:
1918, 78.1%,; 1919, 78.99,; 1920, 75.2%,; 1921,
71.09%,; and 1922, 70.09,. Average for the five

years, 74.2%,. (Side p. 3556.)

In Michigan the production of members was:
1918, 96%,; 1919, 949,; 1920, 929,; 1921, 92%;
and 1922, 92%, Average, 93%,. (Side p. 3553.)

In Wisconsin the percents produced by the
members were: 1918, 479,; 1919, 70%,; 1920, 42%;
1921, 319%,; and 1922, 499,. Average, 50.8%. (Side
p. 3554.)

The production in Michigan is so much greater
than that in Wisconsin that the percentages of pro-
duction by the members in the two states werc:
1918, 91.6%,; 1919, 89.397,; 1920, 85.69%%,; 1921, 82.7%;
and 1922, 82.89,. Average, 85.8%. (Side p. 3555.)



)

Mr. Hughes' estimates show the quantities pro-
duced in each of the several states. The defendants
filed as Exhibit CC a list which also shows the
production by nonmembers by states. (Vol. IV, pp.
831-833.) A comparison of the estimates will show
no great difference, the defendants’ tables more
generally showing less production by nonmembers
than the estimates made by Mr. Hughes.

In the petition filed by the association in 1815 with
the Federal Trade Commission it was said that the
members of the association ¢ represent about seventy
per cent of the industry.” (Vol: 111, p. 76.)

A petition to the President of the United States
with reference to the Canadian duty on flooring,
which was incorporated in the Minutes of the Meel-
ing held March 22, 1923, stated that the members
of the Association produce about seventy per cent
of all Maple, Beech, and Birch flooring manufactured
in the United States (Vol. IV, p. 507), and the
answer to a questionnairc sent out by the Depart-
ment of Commeree, which was incorporated in the
Minutes of the General Mecting held April 20, 1922,
stated that the members of the Association represent
about 709, of the productive capacity of the indusiry.
(Vol. IT1, p. 168.) .

These figurcs are conclusive evidence that the
industry is wholly dominated by the association.
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Plan under which the association was operating when
bill was filed

The articles of association under which the defend-
ants were operating when this actton was begun pur-
port to run fromn January 1, 1922, to January 1, 1923,
and are filed as Government lixhibit 8. (Vol. I,
pp. 64-74.) The parts of this plan which appear
material are as follows:

[t declared, among other things, that its object was
“to exchange information concerning the character
and nature of actually completed and closed business
transactions of its members; to collect and dissemi-
nate statistics concerning the flooring industry”;
but it was declared that the association should not,
either directly or indirectly, fix, regulate, or control
the price, output, purchase, or sale of flooring, or
attempt to do so. (Vol. III, p. 64.) The officers are
a president, a vice president, a treasurer, a secretary,
and a board of trustees, which board consists of the
president, vice president, and treasurer, and four mem-
bers elected by the association. (Vol. 111, p. 65.) The
board of trustees is vested with practically all of
the governing powers (p. 66). It is provided that
an annual mecting for the election of officers shall
be held on the third Wednesday in January of each
year, and that regular meetings shall be held on the
third Wednesday of April, July, and October, and
that special meetings may be called by the president
or by a majority of the board of trustecs, and that &
meeting of the board of trustees may be held at any



v
time called by the president or by a majority of the

board (p. 67). ‘
Article X1V, which relates to cost of production,

reads as follows:

Secriox 1. The sound business principle
advocated by the IFederal Trade Commission
that manufacturers should carefully consider
the question of cost in manufacturing and
selling their product is recognized by the Asso-
ciation as the only scientific method of con-
ducting the business of manufacturing and
marketing Maple, Beech, and Birch fooring.

SecrioN 2. For the purpose of furnishing to
its members information regarding the aver-
age cost of manufacturing and marketing
Maple, Beech, and Birch flooring, Surveys of
Costs to ascertain such average cost shall be
made from time to time by the Association,
and such Surveys of Costs shall be filed with
the Federal Trade Commission at Washington,
D. C.

SEcTION 3. In the judgment of the Asso-
ciation the following fundamental clements
enter into and determine the average cost
of Maple, Beech, and Birch flooring to the
manufacturers when manufactured, sold, and
delivered It O. B. cars at the flooring plant:

(a) The actual market valuc of the raw
material, as established from time to time by
current sales of rough Aooring lumber on the
open market;

(b) The average cost and expense of manu-
facturing, selling, and delivering flooring T.
0. B. cars at the flooring plant;
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(c) Interest on the capital actually invested
in the flooring business at the rate of six per
cent per annum;

(d) Annual depreciation of plant as i
usually allowed by the United States Govern-
ment;

(¢) The usual overhead charges in earrying
on the flooring business; and

(f) A reasonable allowance to provide for
contingencies and unforescen hazards incident
to manufacturing operations. This allowance
is estimated at five per cent of the average
total cost of Maple, Beech, and Birch flooring
when delivered IF. O. B. cars at the flooring
plant. (Vol. I1I, p. 69.)

With reference to statistical reports, it is provided
in Article XV as follows:

SecTioN 1. In order that the relations of
supply and demand and the statistical con-
ditions cxisting from time to time in the
Maple flooring industry may be known, the
following statistical monthly reports shall be
made to the Secretary by cach member of the

' Association on or before the 5th day of cach
month:

(a) Report of Stocks on Iland of Maple,
Beeeh, and Birch Ilooring at the end of the
previous month.

(b) Report of Unfilled Orders on Hand for
Maple, Beeeh, and Birch Flooring at the end
of the previous month.

(¢) Report of the amount in feet of Ship-
ments made during the previous month of all
kinds of Maple, Beech, and Birch flooring for
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use within the United States, except Maple,
Beech, and Birch Iflooring purchased from
other members of this Association.

() Report of Production of Maple, Beech,
and Birch TI'looring during the previous month.

() Reportof New Orders Booked for Maple,
Beech, and Birch Flooring during the previous
month.

(f) Report of Average Prices Realized:
F. O. B. flooring plant after dedueting freight,
for 13/’ x 214’" face Clear, No. 1 and Factory
Maple Flooring, standard grades and lengths,
sold during the previous month.

SecrioNn 2. In addition to the foregoing
monthly reports, each member of the Associa-
tion shall send to the Secretary promptly at the
end of each week a report of all sales made
during that week of Maple, DBeech, and Birch
Flooring. Thesc weekly sales reports shall state
the quantity, kind and grade of flooring sold,
the delivered price sold at, the average freight
rate to destination of shipment, and the com-
missions paid, if any. (Vol. I1I, p. 70.)

The Association adopted a trade-mark for the use
of 1ts members, and the articles set forth a trade-
mark agreement whereby the member is permitted to
use the trade-mark as long as he retains his member-
ship, but such right shall cease immediately upon his
ceasing to be a member. Every member is given a
number which appears on the trade-mark for identifi-
eation. Each member agrees that he will maintain
the standard grades which the association may from
time to time establish, that an inspector shall have
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the right to visit the plant to sce that the grades are
properly maintained and to protect the association
against damage shall the member fail to maintain
the standard fixed; and a license fee of fifty dollars is
paid for the use of the right to use the trade-mark.
(Vol. IT1, pp. 72-73.) The mnembers are required to
pay to the association the following amounts:

1. All new members admitted after May 1,
1922, are requircd to pay for the bencfits
which “they will enjoy from the Association
trade-mark” the additional sum of §100 for
each matcher installed for the manufacturing
of flooring, which is a part of the Advertising
Fund. (Vol. III, p. 65.)

2. Ifach member pays a fee of $200 for cach
matcher, which constitutes a fund called “The
membership fee fund.” (Vol. III, p. 68.)

3. Kach member pays 25¢ per M feet on
all flooring shipped, except flooring purchased
from other members, which goes into the
“Iixpense Fund” to provide for the current
running expenses of the association. (Yol
III, p. 71.)

4. Fach member pays 10¢ per M fect on all
flooring shipped, except flooring purchased
from other memnbers, which goes into the
“Advertising Fund” (p. 71).

5. An annual fec is paid by each member of
$50 as a license for use of trade-mark which
also becomes o part of the ‘‘Advertising
IFund” (p. 73).

These articles of association were actually adopted
some time in March, 1922, but were dated baek 1o
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Januury 1, but the former association functioned up
to the time of their adoption. (XKechn, Vol. I, pp.
78-79.)

HI

Previcus articles of association under which manu-
facturers of maple and beecch flooring operated
So far as the record shows the first association was

organized in 1905, with headquarters in Chicago.

The members of that and subsequent associations

manufactured maple, beech, and birch flooring, and

some of them also manufactured oak flooring. The
association of 1905 continued until 1907 or 1908, when
it was succceded by another association, the articles
of which expired about 1909. That association was

succeeded by another which lasted until either 1911

or the fall of 1912, when a successor was organized.

The articles of that association bear date as of

January 1, 1913, and are filed "as Government

Exhibit 1, being the first articles of association

introduced. (Keehn, Vol. I, p. 72.)

There are twenty-two manufacturing companies
who are made defendants, and they constitute the
membership of the present association. Of these
twenty-two members sixteen were members of the
association which began to function January 1, 1913.
There were thirty members of that association.
(Keehn, Vol. I, p. 78.) Among other objects men-
tioned in those articles were “to exchange informa-
tion; to collect and disseminate statistics concerning
the flooring industry.” The officers and their duties,:
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and the mectings specified, were substantially the
same as those provided for in the present articles of
association.

A special fund was created by those articles, which
was deposited as a guaranty that the member would
carry out all of its obligations and if it failed to do
so its share of the special fund was forfeited. (Vol,
II1, p. 5.) There was also created a general fund;
and for the purpose of securing moneys for that fund
an assessment of $3 per M feet was levied each month
on “all shipments during that month in excess of
the allotted percentage set opposite the signature
of each member”; and it was provided that from
such fund each member who had shipped during
the month less than its allotted percentage should
be paid $3 per M feet on the quantity undershipped
down to 759, of its allotment, and if a member
shipped less than 759, of its allotment during any
one raonth, it should receive $3 per M on the defiat
down to T5%, of its allotment, and that the balance
should be held until the end of the year; and if
at the end of the year it had shipped 75% of its
allotment for the year it would be paid the balance,
but if it had failed to ship as much as 75%, of the
allotment the amount retained would belong to the
Association. (Vol. II1, p. 6.)

It was provided that each assessment for that fund
should be paid within five days after the assessment
had been made and notice given, and if any member
failed to pay his assessment within thirty days the
trustee should draw upon the member’s share of the
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Special Fund, and if the amount was not restored to
the Special Fund by the member within ten days
after notice he should cease to be a member of the
Association, and should forfeit all interest in both the
special and general fund. (Vol. III, p. 6.) It was
further provided that daily reports should be made
by each member of the association to the secretary
at the close of business of all deliveries and ship-
ments of all kinds of maple, beech, and birch floor-
ing for use within the United States, cxcept that
purchased from other members; and it was specified
what such reports should include. (Vol. I1I, p. 7.)
These articles of association were continued with a
few modifications for three additional ycars until
January 1, 1919. (Kecchn, Vol. I, pp. 74-75.) The
articles in effect during that period are filed as Gov-
ermment Exhibit 2 (Vol. III, pp. 14-21). Of the
twenty-two members of the present association seven-
teen were members during the existence of those
articles of association, the membership then being
twenty-eight.  (IKechn, Vol. I, p. 75.) Those articles
were succeeded by another set, which went into cfiect
on January 1, 1919, and continued for six months, or
untll July 1, 1919. Those articles are filed as Gov-
ernment Exhibit 3. (Vol. III, pp. 25-82.) They
contain preeciscly the same provisions as to
allotment and statistical reports as those contained
in the preceding articles (Vol. ITI, pp. 30-31), but
a different method was provided for raising the
special fund (Vol. III, p. 29). Twenty-one members
of the present association were members of that
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association, which consisted of twenty-nine mem-
bers. (Keehn, Vol. I, p. 76.) Other articles of asso-
ctation were adopted and went into effeet July 1,
1919, to be effcctive until July 1, 1922 (Vol. III, pp.
37-41); but Mr. IKeehn testifies that the allotment
feature was discontinued on March 31, 1920, and that
there has been no general {und or allotment payments
since that date. But, strange to say, there was no
minute made by the association or by the hoard of
trustees showing such fact. On beine questioned
by the court, the witness claimed that they toolk this
action on advice of counsel, but admitted that he
thought there was nothing in the minutes to show
suchfaet. (Vol.I,pp.76-78.) Instead of the articles
adopted July 1, 1919, being continued to July 1, 1922,
as was contemplated, as above stated the articles now
in effect were adopted in March, 1922, but were dated
back as effective January 1, 1922. In the meantime,
however, a draft of articles was made, and was signed
by a large number of the manufacturers, which pur-
ported to cxtend over the period from October 1,
1921, to July 1, 1922 (Gov. Ex. 5, Vol. I1II, pp. 49-
56) ; but Keehn says that they did not go into eflect
becanse not signed by threc or four of the manufac-
turers (Vol. I, pp. 78-90). Although Keehn suys
that the allotment feature was discontinued March
31, 1920, yet it will be noted that in this tentative draft
that feature was retained, but instead of collecting three
dollars per thousand on excess production, and pay-
ing the same amount on over-production, the amount
to be collected and paid was four dollars per thou-
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sand. (Vol. II1, pp. 54-55.) If all but three or four
of the members were willing to sign articles contain-
ing such an agreement to extend from October 1,
1921, to July 1, 1922, it can hardly be belicved that
the allotment feature ceased on March 1, 1920,
especially in view of the faet that no record of any
such action was made.

The fact of the matter appears to be that for some
reason not disclosed by the record, the operation of
the allotment articles was suspended for a period of
18 months from March. 31, 1920, until October 1,
1921, so far as the collection and distribution of the
General I'und was concerned. This is cstablished
by a number of letters in thé record. A letter dated
Nov. 22, 1920, from William Horner to Mr. I{eehn
stated: '

We note by your report of the General
Meeting that you do not mention the resolu-
tion regarding the allotment plan at all.
Please advise us by early mail, if you intend
to put the allotment plan into force im-
mediately or if this is to be held in abeyance
for the present. (Vol. IV, p. 560.)

Mr. Keehn'’s answer dated November 29, 1920,
said:

The question of resuming the allotment
payments, which have been held in abeyance
since March 31st, will be taken up by cor-
respondence with the Trustees and the entire
membership in time so that some definite
action ean be taken at the next general meeting
tobe held on December 22d.  (Vol. IV, p. 560.)
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But another letter from Mr. Iiechn to William
Horner dated December 31, 1920, shows that the
meeting on the 22d was a “mixed-up niess”, and that
nothing was accomplished. (Vol. 1V, pp. 560-561)
Apparently nothing more was done about the matter
until the proposed Articles of Association dated Qeto-
ber 1, 1921 were under consideration, when under
date of September 1, 1921, Mr. IXechn sent to each
member a copy of the proposed revised articles,
stated the changes incorporated in them, and in
explanation of the allotment articles stated:

It would seem that the allotinents as agreed
upon in our present Articles of Association,
which allotiments were to be in force from July
1, 1919 to July 1, 1922, should govern from
October 1, 1921 to July 1, 1922, because each
member has already agreed to his allotment
torun to July 1, 1922, and if we begin changing
allotments, there will be no end to it. Inas-
much as the allotments were suspended from
April 1, 1920 to October 1, 1921, a period of
18 months or one-half of the three-year period
originally agreced upon, there should be no
particular hardship on any member to reinstate
his allotment from October 1, 1921 to July 1,
1922, being the nine months remaining of the
three years originally agreed upon. (Vol.
ITI, p. 61.)

The proposed Articles of Association of October
1, 1921, apparently did not actually go into effect
because of the refusal of the Nicholas & Cox Lumber
Company and of the Iolt Hardwood Company to
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join with the other members who had expressed
themsclves in favor of reinstating the allotment
feature, unless their allotted ratios in M feet were
readjusted to Le in harmony with the volume of their
production and shipments during a more recent period
than the one used in basing their allotted percentages,
(Vol. 111, p. 63.) In one respect, however, the
allotment feature of the July 1, 1919, Articles of
Association was actively in force and enforced until
the present Articles of Assoeciation were adopted,
as the first-named articles provided by Article XVI
that:

An Expense Fund to provide for the current
running expenses of the Association shall be
established and maintained by the payment,
as often as required by the Board of Trustees,
of assessments levied upon the members of
the Association of Twenty-Five ($25.00) Dol-
lars per cach one (19) per cent. allotted to
each member under these Articles of Associa-
tion. (Vol. III, p. 381.)

The Special Fund or Guarantee Fund by Article
XII of the 1919 Articles was also based on the
allotted established percentages, and no change was
made in the Speeial Fund or in the method of pro-
viding for the current running expenses of the Asso-
ciation, except in the case of one new member, until
the 1922 Articles were adopted (Vol. IV, pp. 481-182.)

The provisions relating to determining average
cost appeared for the first time in the proposed
Articles of October 1, 1921, in practicalljr the same

15221—24——2
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form as in the Articles under which the Association
is now operating, except that the principles stated
were recognized and adopted as the only scientifie
method of conducting the husiness of manufacturing
and marketing Maple, Becch and Birch flooring,
(Vol. 111, pp. 53-54.)

There was an effort on the part of the witness
IKeehn, who 1s secretary of the defendant association,
to make it appear that an entirely different associa-
tion operated under each one of the plans above
described; but he was forced to admit that he was
the secretary of all the associations; that each one
functioned until the articles of its successor were
adopted; and he did not deny that the office was
continued at the same place; and, as above shown,
nearly all the members of the present association were
members of each onc of its predecessors. (IKeehn,
Vol. I, pp. 73-76.) The continuity of these associa-
tions is also undisputably shown in Keehn's cross-
examination. (Vol. I, p. 143.)

IV
Minimum priee plan and minimum price basis

In addition to the articles of association above
described, on August 27, 1915 (Gov. Ex. 10, Vol.
III, pp. 76-78), a petition dated July 14, 1915, was
filed with the Federal Trade Commission, and oF
June 27, 1916, an agrcement between the petitioners
designated as a “Minimum Price Plan,” to which a
copy of the petition was attached, was also filed with
the Commission.  (Vol. III, pp. 78-81 and Vol. IV, P-
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798). The signatures of twentv-eight manufacturers
were attached to the petition, and the signatures of
twenty-three were attached to the plan. Iourteen
of the defendants signed both the petition and the
plan. The plan provided for an amendment to the
articles of association, to be operative from July 1,
1916, to November 1, 1917, and Article I of the
proposed amendment provided that:

Pursuant to the petition dated July 14, 1915,
which the AMaple Ilooring Manufacturers’
Association submitted to the Iederal Trade
Commission at Washington, 1. C., on or
about the 27th day of August, 1915 (a copy of
whieh petition follows this supplemental agree-
ment), the members of the Maple Flooring
Manufacturers’ Association hercby agree to
establish minimum prices for the sale of Maple,
Beech, and Birch Flooring, and ayree not o sell
any Maple, Beech, or Birch Flooring during the
period beginning July 1, 1916, and ending
November 1, 1917, below such minimum prices.
(Vol. I1I, p. 78)

Article I1 provided that in order that the minimum
prices might be fair and reasonable, the actual average
cost of flooring should be determined by the following
clements, to wit:

{@) The actual market value of the raw
material;

{b) The average cost and expense of manu-
facturing and selling flooring;

{¢) Interest on the capital actually invested
in the flooring business at the rate of five (5)
per centum per annum;
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(d) Annual depreciation of Plant; and
(¢) The usual overhead charges incurred in
carrying on the flooring business. (Vol. I,

pp. 78-79.)

Article III provided that minimum prices should
from time to time be established under the agree-
ment, but that they should not exceed an amount
which would give the member an average net profit
over the average actual cost to be determined, in
excess of ten per cent.

By Article 1V a scale of ininitnum prices to be
observed until altered was established.

By Article V the members were prohibited from
selling during the period mentioned flooring at less
than the minimum prices established, or to be estab-
lished, and it was provided that if any member should

sell for less than the minimum price, it should pay
to the association a sum equal to 10%, of the amount

received for the lumber so sold.

By Article VI each member was required upon the
request of the secretary to furnish a report showing
its sales and to whom, and the prices at which made;
and the secretary was given the right to examine the
records of the members.

Article VII provided that if a member had on
hand flooring which it was unable to market at the
minimum price, or to any other member of the asso-
ciation without regard to such price, it should offer
the flooring to the members through the secretary;
and in case it was bought by a member, it should not
be resold by the purchaser at a price less than the
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minimum; but if not bought by some member within
thirty days, then the owner might sell the flooring in
open market at any price, not less than the price at
which he offercd it to the members of the association;
and that if a member should violate such provision
he should pay the association a sum equal to 109
of the amount received for the lumber.

Article VIII provided that if a member did not
pay the 10%, the secretary should cause the same
to be paid from any funds standing to the credit of
such member. The agrecment was signed with the
understanding that it should be signed by all the
members, and that it should be filed with the Federal
Trade Commission. (Vol. III, pp. 78-81.) The
petition was attached to copies of different plans,
and appears in the record {1] Vol. IIlI, pp. 76-78;
[2} pp. 82-84;[3] pp. §9-91; and [4] pp. 95-97.

As stated in the following paragraph from the
report of the Market Conditions Committee (the
functions of which committee are explained in detail
hercinafter on p. 126) dated June 22, 1916, the Mini-
mum Price Plan Agreement was finally signed by all
the members, and became effective from July 1, 1916,
until November 1, 1917:

Minimum price plan

The Special Committee is indecd happy to
report that Mr. I. N. Bushong, of the North-
western Cooperage & Lumber Company, at-
tended the meeting and signed the Minimum
Price Plan Agreement in hehalf of his company.


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


22

The Minimum Price I’lan Agrecment is, there-
fore, consummated, and will take effect July
1st, 1916, as telegraphed yesterday. The du-
ration of the agreement is from July 1, 1918,
to November 1, 1917. As the time between
'now and July 1st is quite short, and as members
may have quotations out which they may not
hear from before July 1st, it is understood that
any bona fide outstanding quotations may be
protected up to July 10th. (Vol. IV, p. 430.)

Even at the time they first adopted and operated
under the Minimumn Price Plan, some of the defend-
ants were rather uncertain as to its legality, or per-
haps quite certain as to its illegality. Under date of
September 1, 1916, the East Jordan Lumber Com-
pany advised Mr. Keehn that in the opinion of their
attorneys the plan wag in direct violation of the
Federal Statutes and also of the Michigan Statutes
(Vol. IV, pp. 545-546), but this difficulty was ingeni-
ously answered by Mr. Keehn in his reply dated
September 7, 1916, part of which reads as follows:

Replying to your letter of the 1st, the sub-
mission of the Minimum Pricc Plan to the
Federal Trade Commission takes care of all
legal questions pending the reply of the Com-
mission, and if the Commission decides that
the Plan is not legal, they will, no doubt, tell
us to discontinue its operation.

When the Plan was under consideration, the
Association requested its attorney, Mr. New-
man, to handle the legal details, and it wes
understood that the members of the Associe-
tion would leave it to him instead of each mem-
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ber consulting his own attorney. If all the
members submitted all Association questions
to their attorneys we would have such a diver-
sity of opinion that nothing could be accom-
plished, and for that reason it has been an
advantage to the Association to have an able
attorney like Mr. Newman to advise us.

Inasmuch as the Minimum Price Plan s an
amendment to the Articles of Association, and s
consequently now a part of that contract, all I can
do, it secms to me, is to send a copy of your
letter to the Board of Trustees. (Vol. IV,
p. 546.}

Mr. Kechn'’s letter of September 7, 1916, also shows
that the problem had been presented by the Wisconsin
members of making the affidavit required by the
laws of that State in answer to the question “ whether
such corporistion has entered into any combination,
conspiracy, trust, pool, agreement, or contract,” cte.,
and although Mr. I(echn first stated in a letter dated
January 17, 1917, that the affidavit could not be
signed while a corporation was a party to the Mini-
mum Price Plan, this difficulty was also solved, and
under date of February 7, 1917, Mr. Kechn advised
the Foster-Latimer Lumber Company that inasmuch
.88 the Association had never reccived the approval
of the Federnl Trade Commission to the Minimum
Price Plan, and as the matter was still pending, the
Plan had never been consummated and had never
been in effcet.  The Foster-T.atimer Company never-
theless made its report to the State with the notation:
“We are members of Maple Flooring Manufacturers
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Association and all matters pertaining to that organi-
zation are submitted to IFederal Trade Commission.”
(Vol. IV, pp. 546-548.)

The original Minimum Price Plan was extended
from November 1, 1917, to January 1, 1919, to run
concurrent with the duration of the allotment
articles, by a resolution adopted at the meeting held
July 20, 1917, in accordanee with a reeommendation
of the Market Conditions Committed. (Vol. IV,
pp- 436—437.)

In a letter to members dated October 14, 1918,
Mr. Keehn stated that the allotinent contract and
Minimum Price Plan would both expire by limitation
on December 31, and made the following suggestions
as to the renewanl of the Plan:

6. The M. P. P. to be rewritten to include all
modifications adopted to date and its duration
to run concurrent with the Allotment Articles.

It would be my thought not to incorporate
the Allotment Articles and the M. P. P. in
one doeument, but to have the M. P. P. sup-
plemental to the Allotment Contract as fit
present, so in ease the Federal Trade Commis-
sion should advise the cancellation of the
M. P. P. it can be done without disturbing the
Allotment Contract or viee versa. (Vol. IV,
p. 444.)

The plan was accordingly revised as of January 1,
1919, to be in effect from January 1 to July 1 of
that year; and it was recited that the revised plan
was made pursuant to the petition filed with the
Federal Trade Commission on July 14, 1915. (Vol.
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IIT, p. 84.) This plan contained the same provisions
as the former, with the addition that each member
might register speeial representatives; who were re-
quired to be wholesalers or commissioned salesmen,
and whose registration should be confidential, and
that a concession of one dollar per thousand might
be made to such representatives, and further, that a
list of wholesalers and commission men should be
adopted to whom a like concession might be made
as soon as such list should have been published to
all the members of the association, and that nomina-
tions for registration should be mmade in writing to the
secretary by members of the association, and all
nominations should be bulletined to the members by
the secretary, and if no objcetions were filed within
ten days the registration should automatically become
valid. Thus a favored class of dealers was provided
for. (Vol. I11, pp. 88-89.)

The Minimum Price Plan was continued after
July 1, 1919, and was finally vacated by the follow-
ing resolution adopted at the Annual Meeting held
February 12, 1920:

M. P. P. Vacated.—On motion, the fol-
lowing resolution was adopted by unanimous
vote:

“Whereas the DMinimum Price Plan was
submitted to the Federal Trade Commission
for its approval on June 27, 1916, and the
Commission has taken no action with respect
to the same, neither approving nor disapprov-
ing the Plan; and
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“Whereas said Plan has never been en-
forced by the Association;

“ Therefore be 1t resolved, 'That sald Mini
mum DPrice Plan and all resolutions relating
to the same, be and they are hereby vacated.”
(Vol. IV, p. 529.)

This action was undoubtedly taken because re
commendations or agreements as to minaonum prices
were a futility in February, 1920, as thc aunual
report of the Sceretary which was read at the meet-
ing before the resolution quoted above was adopted,
commented at lengthi upon conditions in the in-
dustry, and then stated that the time wuas rapidly
approaching, if it had not arrived, when concerted
action should be taken by the Association to stabil-
ize the price of flooring, and that marifmum prices
could be established from time to time. At the
same meeting, however, the Association adopted
the resolution instituting the weekly sales reports
which is quoted hereinafter (p. 86) and also the
following resolution:

New Table of Values—On motion, the
Secrctary was instructed to compile for the
information of the members a Table of Values
showing what the selling prices of flooring
should be if bhased scientifically upon actual
average cost and if a profit is included of
109, reckoned upon selling prices F. 0. B.
the floormg mill.

It was the sense of the meceting that the
following fundamental elements constitute the
basis of cost in ascertaining what the selling
prices of flooring should be:



27

(@) The actual market value of the raw
material.

(b) The average cost and expense of manu-
facturing and sclling Hooring.

(¢) Interest on the capital actually invested
in the flooring bhusiness at the rate of
five {5) per centum per annum.

(d) Annual depreciation of Plant; and

(e) The usual overhead charges incurred
in carrving on the flooring business.
(Vol. IV, pp. 528-529.) _

Conditions in the industry during the latter pari
of 1920 were not as favorable for the manufacturers
as they had been in February, and under date of
December 16, 1920, Mr. Thomas, the Chairman
of the Market Conditions Committee, wrote to
Mr. Keehn and stated:

From present indications 1 assume that
there will be an insistent demand for the
resumption of our M. I’. . at the time of our
next meeting, December 22. It seems to me
desirable to work out an adjustment of the
plan so it can be put into effect the first of
the year providing the members all agrce to
it. (Vol. III, p. 97)

Then on January 6, 1921, a plan, known as the
“Minimum Price Basis,” was adopted, which was to
be effective from that date to July 1, 1922. This pur-
ported also to be based upon the petition filed with
the Federal Trade Commission on July 14, 1915; and
it was stipulated that “the members of the Maple
Flooring Manufacturers’ Association hereby estab-
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lish a Minimum Price Basis for the sale of maple,
beech, and bireh flooring.”  (Vol. 111, p. 92.) The
elements which cntered into the computation of
cost wert the same as in the former stipulation, ex-
cept the interest allowed was six per cent on capital
invested instead of 5%, and the minimum price
should not give a member an average net profit in
excess of 5%, instead of 10%, as specified in the former
agrecment.  (Vol. ITI, pp. 92-93.) A table of values
was agreed upon, subject to change; and it was stipu-
lated how much commission might be allowed each
member’s speeial representatives and also the amount
allowed those registcred as wholesalers and com-
mission men, and what the terms of sale should be.
The only difference between this plan and the “mini-
mum price plans’ previously adopted was, that this
one did not prescribe a penalty for violation, or pro-
vide a method to enforce its observance. It wasre
cited that the plan should be filed with the Iederal
Trade Commission for its approval, and that in the
event of ils disapproval it should be void. Of course,
the Commission expressed no opinion upon the sub-
ject, and by its very terms it became effective,  This
plan was signed by twenty-three manufacturers, of
whom ecighteen arc defendants in this litigation.
(Vol. III, pp. 92-94.)

It was first claimed by the witness Keehn that
neither the Minimum Price Plan nor the Minimun
Price Basis ever went into cflect, and when shown
the Plan revised as of January 1, 1919, and asked
“Did that go into effect on that date?” he rephied,
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“No minimum price ever was enforced or was con-
summated. (Vol. I, p. 80.) Later, on cross-exami-
nation, he made a distinetion between the plans
being “in force” and “enforced” and stated:

Q. When you said in your direct examina-
tion that it was never enforced will you
cxplain just what you mean by that? What
was done by the association then existing
under this minimum price plan, government
exhibit 11, if anything?

A. Some of the statistical data and lists of
surplus stock, etc., were submitted to the
association, but no penalties or fines or assess-
ments of any kind were ever made upon or

. elaimed for or ever paid into the general fund

‘ or the treasury of the association or were
demanded by the association. In other words,
the members continued on and so far as my
judgment and opinion goes they sold their
flooring at whatever prices they pleased.
(Vol. 1, p. 144.)

His attention was called to a reeital in the minutes
of a meeting held January 6, 1921, as follows:

The committee then made its report and the
plan as formulated, to be known as the
minimum price basis, was read and fully dis-
cussed by the meeting, and on motion was
accepler;

and the witness drew a distinction between “ac-

cepted” and “adopted” (Vol. 1, p. 148), as he had
previously done between its being “in force” and
“enforced” (p. 1486).
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That the Minimum Price Plan was “in force"
and at least in a measure “enforeed’ ever sinee it
was first devised in shown by many of the exhibits
introduced by the Government. Ixhibit 31 M (V.
IIT, side p. 533) is a page dated July 1, 1916, en-
titled “Application of Minimum Prices,” which was
combined with the Table of Values of May 15, 1918,
and which reads as follows:

The Delivered Prices in the Table of Value
of May 15, 1916, in the Association Rate Book
and Index of Towns, are the basis of the
Minimum Prices—not F. O. B. mill prices.

Minimum Prices of 1%, 1757/, and 111"
Maple, Beech, and Birch Flooring are based
on the Rate Book Full List Delivered Prices
of 13" D. & M. Maple.

Minimum Prices of 14/ Jointed Ilooring
arc based on the Rate Book Full List De-
livered Prices of +3’ D. & M. Maple.

Prices of 2337/ fuce D. & M. or Jointed are
based on 24/ face D. & M.

Prices of 3’ or wider faces D. & M. or
Jointed are based on 314’/ face D. & M.

A Mintmum Price is the boitom price, nof
an average price.

Don't stay at the bottom.

Vhen your stock conditions and sales oppor
tunities will not warrant your holding for l0p
prices, insist at least on getting ¢ substantial
advance over the Minimum Price.

That some at least of the members did not ignore
their agrecient to maintain the minimum prices
(which were apparently also the actual current
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selling prices) is shown by a letter from the Bigelow-
Cooper Company to My, Ilechn, which the latter
circularized to all the members under date of Scp-
tember 14, 1916, and which reads in part as follows:

We reccived the following letter from our
New England salesman, which we thought
would interest vou:

“I was very much surprised this morning
in trying to securc an order from Blacker &
Shepard Co. for a carload of 13/16 x 214/’
No. 1 Maple flooring, that I was the only one
quoting on new basis of prices . . . Idid
not get the names of any of the concerns bid-
ding, but it surprised me to think that not
onc of them was over $41.00, whercas our
(quotation was $42.50.”

The wrniter does not know of six concerns
quoting in Boston Territory who arc outside
of the Association. It would look as though
all your good members are not sticking.
We are continuing, however, to ask the prices.
(Vol. IV, p. 431.)

Action taken by the Association to establish new
minimum prices or new spreads in accordance with
Articles I and 1V of the Plan is shown by the January
26, 1917, Table of M. P. P. Values (Vol. 111, p. 245);
the minutes of the meeting held July 20, 1917 (Vol. 1V,
PP. 434-435); the letter to members dated May 23,
1918 (Vol. I1I, p. 299); the Market Conditions
Committee Report dated June, 1919 (Vol. I11, p. 246);
and the Market Conditions Committee Report dated
August 21, 1919 (Vol, II1, p. 249). A report entitled
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“ Listings of M. P>. P. Surplus Stocks” illustrates the
method of operating under Article VII of the Plan,
(Vol. ILI, pp. 256-260.} The June, 1919, Report
illustrates in detail the method of determining and
establishing minimum prices and is therefore quoted
at length:

Current Net Values—Current Net Values for
June reflect the advance adopted in May, but
as the advance adopted in June did not take
effect until June 19th, with the customary ten
days in which to protect outstanding quota-
tions, it was not to be expected that a large
volume of new orders would be booked in
June at the new June prices. Current Net
Values for July, however, will reflect the June
19th M. P. P, Basis.

Survey of Costs—Surveys of Costs for the
2nd quarter of 1919 werc received from ten
members whose flooring operations are typical
of the average of the industry. Their reports
indieate an advance in Manufacturing and
Marketing Costs of $1.29 over the previous
survey. The gross cost is $22.14 less wood
$2.22, leaving the net cost $19.92 compared
with $18.63, according to the preceding survey.
The market value of rough flooring lumber has
also advanced. The Committee felt that 1t
should be conservative and that it would he
better to be too low thau Loo high regardiod
the average current market value of lower
Michigan, upper Michigan and Wisconsin 4/4
Maple Flooring stock. Based upon informs
tion regarding recent sales, not asking prices
the Committee concluded that $3.00 would repr
resent the advance on the flooring lumber
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This would cqual $3.66 advance in the cost
of 1,000 ft. of flooring (counting 187, waste)
in arriving at the selling basis of the product.
Using the composite results of the seven test
runs, as per our revised statement of May 15,
1919, it works out as follows:
Cost of 1,000 ft. of Rooring sold_ ... _ 856, 341
To cover $3.00 advance on flooring

lumier, countitg 18%  waste.

Add . . 3. 66

Add increase in Manufocturing and
Marketing Costs from $18.63 to

R0 ool 1. 29
$61. 29
Add onc-ninth to give 10% profit on sales_._ 6. 81
$68. 10
Yalue of Beven Test Run flooring
product per statement of May 15ih. E58. 08
Add advance of June 19th________._ 6. 00
64. 98
Horizontal advance required_____..__._____ 3. 12
G8. 10

Commillee’s Recommendations.—In view of
cost conditions the Market Conditions Com-
mittee recommended a horizontal advance of
$3.00 and the recommendation was immedi-
ately telegraphed to all the other members of
the Association as follows:

“Because of increased costs Market Condi-
tions Committee recommends horizontal ad-
vance of Three ($3.00) Dollars effective today.
Please wire approval today.”

At this writing we have received affirmative
replies from all but one member of the Associa-
tion, and we are expecting to hear from him
during the day.

Some of the replies which we quote below
favored a larger advance than $3.00. (Vol.
I, pp. 246-247.)

15221 —24f— 3
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After quoting some of the replies favoring a larg
advance the Report continned:

Ro, if any members of the Association feel
that the recommendation of the Committee
is too low or is at a lower basis than they wish
to take new orders at, they can, of course
pursue the same course and ask more than this
new M. I2. I’ Basis.

It should alwavs be remembered that the
AL P. P. is a minimum price not a maximum
price.

Values of 34 ”.—The Conmunittee discussed
the market value of 3¢ flooring, which is also
oversold to a greater extent than ever before
in the records of the Association, cspecially
the Clear grade. It was the view of the
Committce that a horizontal advance of $5.00
on % ’’ Clear and No. 1 be recommended, and
the Secretary was instructed to have a new
Table of Values covering the 3§’/ printed and
mailed to the members. Please bear in mind
that the 34’/ prices do not carry any conces-
sion, but are net, being subject only to com-
missions to your Registcred Special Repre-
sentatives and to Registered Wholesalers and
Commission Men. (Vol. III, p. 248.)

No report of individual sales were furnished to
the members by the association during the life of
the Minimum-' Price Plan, but while the MMinimum
Price Basis of January 6, 1921 was in force the regular
weekly sales reports were being prepared and dis-
tributed. Exhibits 20, 20 A, 21 and 22 (Vol. Il
pp. 261-76) are the reports dated January 13
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January 20, January 27 and February 3, 1921
Each report gives in successive columns from right
to left the date of the sale, the quantity, the dimen-
sion, the grade and wood, the delivered price, the
new index letters (freight rate symbols), the M. .
B. (the Minimum Price Basis delivered price), the
commission, and the identification number of the
mill, except that there are not in all cases M. P. B.
prices to compare with the actual prices. A tabula-
tion of all the comparisons given, however, shows
the following results:

;‘rfz‘;] Actual
exactly | PFIC3 | s ctual prices nater M. P, 1,
Roport dated ereual Lo “ﬂ;)erﬂ prives
M.P.B e
prices prices
January 43, 1920 ... ... 14 20 | & {1 explained es per note 13,
Jannary A, B9 ... 3 22 | & (3 explained ns per note 2).
January 27, 19200 el 21 13 | 11 {30 explainad ag per note 3},
February 3, 1920 _ ..o ... ... 5 20 | 11 {5 explained us per note 4}

{1} Quotation lowered to meet competltion.
{9 Ore sale 1o associntion member, two sales on quetation made prior te Jan, 6, 1021,
{3} Nine sales to association members, one3sale price reduced becnuse of cancellation alter

cur ioaded.
(4) Three salcs made Lo assovistion members, two Sales made with 3¢ error [n freight rate,

Mr. Keehn stated with reference to the Minimum
Price Basis:

The minimum priece basis never provided for
any penalty of any kind. A man could do
just as he pleased about it. It was without
force or effect. It was simply a statement of
business policy. (Vol. I, p. 82.)

We did not exact any penalties of any kind
under the Minimum Price Plan, but in the
Minimum Price Basis no penaltics of any kind
were even preseribed. It is simply a statement
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of business policy and was for handling the sales
of maple, beech, and birch flooring.

The CourT. Will you permit me a question?
I T understand you, with the exception of 3
declaration that penalties would be imposed or
might be imposed, the method of obtaining the
cost of production and selling was the same
under these two plans, that is, the Minimum
Price Plan and the Minimum Price Basis, as
you call them, and the information furnished
members of the Association was the same in-
formation, in substance?

A. In substance the same basis was used in
arriving at the average cost of producing and
marketing flooring with the exception of the
interest rate that I mentioned.

The Covrr. Then, the difference would be,
the substantial difference would be that in the
one case, in form at least, you required it, and
in the other you advised it?

A. 1 wouldn’t say that we advised it. We
gave it to the members to use in such way 23
they wished to use it. (Vol. I, p. 102.}

It is quite apparcnt, however, that whatever may
have been the situation with reference to the observ-
ance of the minimum prices under the Minimum
Price Plan, under the Minimum Price Basis sup-
ported by the information conveyed to every member
as to every sale below the minimum, the minimum
prices were very scrupulously maintained.

A resolution adopted at a meeting held February
25, 1921, declared the minimum price basis null and
void and stated that neither the association nof
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its members would operate under it. This action
was taken in accordance with assurances given to the
Department of Justice by the President of the
Association in a letter dated February 11, 1921,
because of the reccipt of a letter from the Assistant
to the Attorney General stating that the minimum
price basis and rate book transmitted to him indicated
a flagrant violation of the penal provisions of the
Sherman Act. Apparently, however, at least one of
the members of the association still considered that the
association prices, or costs, or values, were something
to be maintained, for in a letter dated March 19,
1921, to Mr. Keehn, the Osgood and Blodgett Mig.
Co. referred to cuts appearing in the sales reports,
and then stated:

If there has been a new list established it
would seem to us that we all ought to be advised, as
our quotations at the standard price are being
turned down daily. (Vol. IV, p. 480.)

In 2 letter to members dated April 21, 1921, Mr.
Keehn advised them of a general meeting to be held
on the 27th of that month and stated that conditions
in the flooring industry were in a deplorable state and
it was of the utmost importance that ecvery member
of the association be represented, and in a letter to

the Holt Hardwood Co., dated April 23, 1921, he
stated:

We are glad you will be represented at the
mecting on the 27th, and note what you say
about not furnishing any more reports until
there is something done to make more co-
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operation. I hope some new plan can be
worked out that will improve conditions,
Vol. IV, p. 563.)

“The minutes of the special meeting held April 27,
1921, contain only the following brief reference to the
‘““new plans”’ under consideration:

The statistical reports for the month of
March, 1921, were submitted to the meeting
and briefly discussed, and sevcral plans to
remedy the present deplorable conditions in
the industry were suggested and considered,
but no definite conclusions were arrived at.

It was suggested that the plans proposed
be given further thought and that the meeting
adjourn subject to the call of the President
with the understanding that the President
would call such meeting to be held at as early
a date as possible. (Vol. III, p. 134.)

But in a letter to Mr. ISarle, Mr. Thomas, and Mr.
Whedon, dated April 30, 1921, Mr. Keehn stated:

GENTLEMEN: We have prepared a rough
draft of new Articles of Association, effective
from May 1, 1921, to July 1, 1922, and are
sending cach of you a copy for such sugges-

- tions in the way of revision as you may wish
to make.

Several new features have been incorporated
as the result of experience, ete., since the old
Articles were formulated. You will note that
in Article II, “ Objects” we have included some
of our creed as it appears in our advertising
literature, and that we have inserted a clause
regarding actually completed and closed bust
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ness transactions, which, of course, refers to
our Weekly Sales Reports; we have also
declared our intention regarding Surveys of
Cost and what we consider the fundamental
elements to be used in arriving at the basis of
ascertaining cost to the manufacturer of pro-
ducing and placing on the market Maple,
Beech, and Birch flooring.

It is my thought, when we preparc an Aver- -
age Cost Chart, that Frame A will represent
the average cost I'. O. B. cars at flooring plants
and subsequent frames will show the cost of
delivering to destination, which would mean
Frame A plus average cost of freight, and this
average cost of freight would be based upon
the freight rate from Cadillac, Mich., which
we consider represents the average freight
rate from all the flooring mills to all the desti-
nations. I thought it unnecessary to mention
dehvered values in the Articles of Association,
as whatever Average Cost Charts are compiled
to show the delivered prices would be simply
mathematical and a suppleinental detail, which
would not in any way be contrary to the
principles outlined in Article XIV.

We are waiting to hear from Mr. Thomas
before proceeding further with the other plan
discussed at the meeting, and in this connce-
tion, perhaps it would not be out of place forme
to say that, in view of the representations made
by Dr. Earle as President of the Association,
in his last letter to Mr. Nebeker (& copy of
which you have), and also in view of the
resolution adopted at the general meeting held
on February 25, and approved at the mecting
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held on April 27, we should carefully consider
any new plan, the adoption of which might
raise a doubt in the mind of Mr. Nebeker as
to the sincerity of the representations in Dr.
Earle's letter, evidence of which sincerity the
Department of Justice may call upon us for
at any time, and also as to the sincerity of the
resolution adopted IFebruary 25, and approved
April 27.

By the way, I see by the newspapers this
morning that the Federal Trade Commission
hag again attacked the Pittsburgh base used
by the steel industry and that the Commission
i3 also going into the question of fixing prices
by all the steel manufacturers by using the
Pittsburgh base. It seemns the Commission s
divided on the question, three of the members
opposing the Pittsburgh base and two of them
not opposing it. (Vol. IV, pp. 534-535.)

The record does not contain the minutes of a
meeting held May 20, 1921, but in a letter to members
dated May 26, 1921, Mr. Keehn stated:

GExtLEMEN: Only three of the members
who attended the general meeting on the 20th
and who promised then to make the weekly
reports of sales did not make their reports for
the week ending May 21st. No doubt they
are under the impression that the new Plon
under which these reports are to be made by
every member of the Association, would begn
with the week ending May 28th, instead of
with the week ending May 21st. (Vol. IV,
Pp. 451-452))
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The record does not definitely establish the nature
of the “new plan” referred to, but Exhibit 43 JJ
(Vol. IIl, side pp. 2394-2399) is a report dated
October 6, 1921, entitled ““ Audit Changes, June 2 to
July 8, 1921, In Members’ Weckly Sales Reports,”
so it is apparcent that the “new plan” required all
the members to report all their sales, and provided
for an audit to make certain that was done.

In a letter to Mr. Keehn dated May 26, 1921,
which was circularized to the members under date
of May 28, 1921, the East Jordan Lumber Company
stated:

We have your favor of the 21st and are exceed-
ingly sorry that the minimum price plan did
not go through, as we fecl thus is the only plan
which has ever worked out salisfactorily, and
that 1t would be especially valuoble lo us af
this time. (Vol. 111, p. 313.)

Whatever may have been the fate of the Minimum
Price Plan at the May 20, 1921, mceting, the record
contains a table dated May 21, 1921, entitled “ Con-
cessions and Additions—Table of Values May 21,
1921,” which states “13/16” Maple and Birch D. &
M. All Grades and Faces, Full List,” gives the
concessions and additions for other faces, grades,
and woods, and also stated the rules with reference
to commissions and terms of sale.  (Vol. 111, p. 326.)
A Jetter to members dated June 3, 1921, shows that
this concession sheet had been sent out the preceding
day with Tables of Values for 13/16 and 3” flooring
as new fillers for the Rate Books, and also that the
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list of wholcsalers and commission men was being
revised and reprinted and that the names of unclassi-
fied dealers would be passed upon by the committee
the same as therctofore before being listed.  (Vol,
ITI, pp. 313-314.) Apparently the Trade Relations
Committee had charge of that matter, as the call
for a mecting to be held July 8, 1921, stated that
that committee might have a report to make regard-
ing the list of wholesalers and commission men.
(Vol. IV, p. 452.)

A letter to members dated August 11, 1921, calling
a meeting to be held August 19th stated:

Our weekly Sales Reports indicate consider-
able demoralization in the flooring situation
and it scems absolutely neccssary that every
member should be represented at the mecting
so that greater cooperation can be assured and
conditions in the industry, which are now mueh
disturbed, can be stabilized. (Vol. IV, p. 567.)

And the action taken at the meeting with refercnce

to that matter is stated in the following paragraph
in the minutes:

Revise Articles of Association.—After a pro-
longed discussion of the demoralized conditions
in the flooring industry, the Secretary was
instructed to prepare a draft revising the
Articles of Association with the view of sccur-
ing greater cooperation in the industry, and
to have the draft of the revision ready to sub-
mit to the next gencral meeting of the Asso-
ciation. (Vol. III, p. 138.)
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A letter to members dated September 15, 1921,
transmitted to thc members the proposed articles
of association dated October 1, 1921, the principal
featurcs of which have been explained heretofore on
pages 14 and 17, and stated:

GextLEMEN: In accordance with vour in-
structions at the last general mecting of the
Association, the proposed revision of the
Articles of Association has been draft:d and
in order that vou may have an opportunity
to study them before the next meeting is held,
we are enclosing a eopy which, for your
greatcer convenience, i1s in printed form. The
printer is holding the type sct up so that
further revisions can be made, if desired.

Several changes are suggested in this pro-
posed revision, namely:

Article 11, “Objects,”” have been made more
general and include “the exchange of mfor-
mation concerning the character and nature
of actually completed and closed business
transactions of its members.” This refers to
the Weekly Sales Reports, cte.

Article X1V, “Determining average cost”
1s entirely new. (Vol. IV, pp. 568-569.)

It is now expected that a general meeting of
the Association will be held on Friday, the 23d
and that a meeting of the Special Committee
will be held on Thursday, the 22d, in order to
draft some simple memorandum along the
lines suggested at the last meeting and sub-
mit same to the general meeting on the 23d.

Conditions in the industry as reflected in
the Weekly Sales Reports are greatly demoral-
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ized, as all of you, of course, know, and if any
progress whatever is to be made in the work
of the Association, it is absolutely necessary
that every member be represented at the next
meeting, with full power to act, so that def-
nite conclusions can be arrived at then and
there. (Vol. IV, p. 570.)

The above lctter also appears in the record as
Exhibit 6 (Vol. III, p. 61), but as cited under the
above quotation the lctter is a part of Exhibit 77,
and it was introduced in evidence in connection with
three undated “ Rough Drafts,’’ each entitled “ Dec-
jaration of Our Business Policy.” The three forms
are substantially the same, so only Form 2, which is
a$ follows, need be quoted:

Believing that the sale of any commodity
below the cost of production is unfair competi-
tion and is certain to be ruinous and destruc-
tive to any industry and consequently 1
detrimental in the long run to public welfare,
we hereby voluntarily agree, regardless of
what other manufacturers of flooring may do,
to pay into the Treasury of the Maple Floor-
ing Manufacturers Association, Ten per cent
(10%) on any and all sales we may make of
Maple, Beech, and Birch flooring, 13/16” and
thicker, of standard grades and lengths st
values below the average cost of production,
plus the average cost of freight to destination,
as ascertained from time to time by the
Maple Flooring Manufacturcrs Associations
Survey of Costs and Tables of Values Based
Upon Average Cost, after allowing for com-
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missions not exceeding $2.00 per M feet to
Wholesalers and Commission Men and to our
own Special Representatives. And the said
Ten per cent (109%,) shall be reckoned upon
the average cost of said flooring dehvered at
destination as indicated by the Maple Floor-
ing Manufacturers Association’s RRate Book.
(Vol. IV, p. 568.)

The record does not contain any other evidence
with reference to new plans or proposed Articles of
Association until the Articles of January 1, 1922,
were under consideration. The provisions of those
Articles relating to “ Determining Average Cost”
have been quoted in full on page 7. Accepting
Mr. Keehn’s statements with reference to the Mini-
mum Price Basis, that it was simply a stalement of
business policy and that the Association did not
advise it but gave it to the members to use in such
way as they wished, the January 6, 1921, Minimum
Price Basis and Articles XIV, Determining Average
Cost, in the January 1, 1922, Articles of Association,
would be identically the same thing except for the
omission of the rules with reference to commissions
and to terms of sale. Considering all the evidence,
however, it appears that the Minimum Price Plan
established minimum prices by agreement and pre-
sctibed penalties (which may or may not have been
enforeed) for their monobservance; that the Mini-
mum Price Basis established minimum prices by
agreement without providing for their maintenance
except through the comparisons made in the weekly
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sales reports, and that the present Articles of Assoei.
ation establish minimum prices without an erpress
agrecment for their observance, and without the
direct comparison being made on the sales reports,
while nevertheless making it impossible for any
member to prevent his deviations becoming known
by requiring such memher to report every sale.
The evidence with reference to the various “new
plans,” “declarations of husiness poliey,” and pro-
posed Articles of Association considered by the de-
fendants during 1921 after their abandonment of the
Minimum Price Basis, establish clearly that it was
their purpose and intent to rcinstate the Minimum
Price Plan in a form which would not be the Mini-
mum Price Plan, and that the present Articles of
Association are the result of their efforts along those
lines.
v

Construction and circulation of list or base prices

In fact the Minimum Pricc Basis Plan has been in
operation, though not under that name, ever since
1913, The members of the Association during the
entire time since that date have distributed among
themselves by the secretary lists designating what are
called “ Cost Prices” of the various grades and di
mensions of flooring, but which are nothing more nor
less than minimum prices that are {nlended (o be, and
actually ave, observed. Mr. Keehn says:

I think we commienced, originally, in 191
under what we termed “scientific list.” That
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was based on the old work of the Market
Conditions Comimnittee.
We are using it to-day. (Vol. I, p. 110.)

The preparation and distribution of the first so-
called ‘*‘cost list”” which is variously referred to in
many of the circulars, reports, and minutes in the re-
cord as the “Scientific List” or “Scientific Price
List” (Vol. III, p. 114, p. 207, p. 228, p. 230), the
“Reecommended List” (Vol. I1I, p. 205), the “Logical
Basis of Values Table” (Vol. III, p. 211) and the
“Delivered Table of Values” or Table of Values
(Vol. III, p. 213, p. 215, p. 222, p. 238) was authorized
at the annual mecting of the nssociation held Jan-
uary 22, 1913 (Vol. III, p. 106 and p. 108). The
portion of the memorandum of the meeting covering
this matter reads as follows:

It was the opinion of the members present
that considering the present market values of
rough lumber and the actual costs of manu-
facturing and selling fooring, the present
values of Hooring are entirely too low, and it
was suggested that at the next meeting of the
Market Conditions Committee, the Committee
figure out what the selling values of flooring
would be if a logical and scientific method of
determining values of flooring were used, that
is, if the selling values of flooring were nased
upon the cost of raw material plus manufactur-
ing and selling costs and plus a reasonable
profit. (Vol. III, p. 106.)

The references heretofore given to the first “Scien-
tific List” or “Table of Values” establish that it
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was printed under date of May 21, 1913. No other
such list or table was prepared and distributed to
the members until the Minimum Price Plan was
adopted in 1916, when a new rate book containing
the Index of Towns and Table of Values of May 15_,
1916, referred to in the Plan (Vol. III, p. 79) was
printed (Vol. III, p. 242). The memoranda of Asse-
ciation meetings and the Reporls of the Market
Conditions Committee contained in the record for
the pertod from 1813 to May, 1916, are not complete,
but they disclose only onc instance during that
period, in January, 1915, when a change in the de
livered values was recommended on the basis of nex
data covering manufacturing and selling costs and
the current value of the raw material (Vol. III, pp.
230-231), whereas they disclose ten instances where
recommendations as to the current price obtainable
(in terms of additions to or concessions from the list
of May 21, 1918) were made by the Market Condi-
tions Committce solely on the basis of analyses of
the association statistics as to stocks, shipments, and
production, new business booked, and current net
values. These instances are shown by the Reporis
of the Market Conditions Committee dated respect-
ively March 25, 1914 (Vol. III, pp. 204-205), June
25, 1914 (Vol. III, pp. 210-211), August 22, 1914
(Vol. III, pp. 214-215), Scptember 24, 1914 (Vol
ITI, pp. 216-220 at 219), October 30, 1914 (Vol. I1L
Pp. 220-222), November 20, 1914 (Vol. III, PP

222-224), December 18, 1914 (Vol. II1, pp. 225-226), .
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February 25, 1915 (Vol. 11I, pp. 231-233), April 15,
1915 (Vol. 111, pp. 237-239), and May 26, 1916 (Vol.
I1I, pp. 240-242).

That general market conditions had a more con-
trolling effect than actual costs in determining mini-
mum prices even during the time when the Minimum
Price Plan was in effect, is shown by the recommenda-
tion of the Market Conditions Committee under date
of August 21, 1919, for an advance in the minimum
price in accordance with the procedure established
by Article IV of the plan. This recommendation
reads as follows: '

Raw Material Higher.—Since the last meect-
ing of the Committee there has been an ad-
vance in the market value of rough fooring
lumber, according to reliable information given
to the Committee in regard to several recent
sales on the open market. If the advance in
the rough lumber and lhe steady tncreases in
Manufacturing and Markeling costs were fully
mel, an advance of §10.50 in the M. P. P.
Basis would be required, but in view of all con-
ditions, the Commitiee recommends horizonial
advances of .00 on Clear, 86.00 on No. 1, and
$5.00 on Factory 1%’ and thicker Maple,
Beech, and Birch floorings, effective immedi-
ately with the understanding that old quota-
tions now outstanding may be protected, if
desired, up to August 30th, inclusive.

Please advise the Secretary immediately
upon receipt of this report whether or not you
concur in the recommendation of the Con-

mittee, and if the recommendations are
15221 —244— 4
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adopted, new Concession sheets will be printed
and mailed you at once. (Vol. III, pp. 250-
951.)

And with reference to the computation of ecosts,
IKeehn says:

This same method has been pursued at
different times and we have a number of those
calculations going way back to 1913. (Vol
I, p. 109.)

There are threc general elements that cnter into
the computation of these so-called cost prices:

1. Manufacturing costs;

2. The cost price per thousand feet of rough
lumber out of which the flooring is made; and

3. The percentage of waste in converting
the rough lumber into flooring.

With reference to manufacturing costs, the secre-
tary, Kechn, says:

The information from which we figured out
the cost of production came from the members
of the association. Wec had no information
from nonmembers regarding their cost of pro-
duction. Referring to Gov. Ex. 23 (a sheet
entitled “Survey of Costs, 3rd Quarter, 19227)
we use the same form but cmploy different
calculations, We are still scnding out the
questionnaire above referred to and by means
of them ascertain the average of actual costs.
(Vol. I, pp. 104-105.)

The questionnaire now sent out was read into the
record Ly this witness and appears on page 108,
Vol. I. The secretary takes the replics from the
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several members and makes an average of them all;
and a questionnaire with a composite of answers as
to marketing costs of lumber produced during Janu-
ary, February, and March, 1922, is filed as Gov.
Lx. 25 (Vol. 111, p. 279) and is as follows:

-]

11,

. Cash discount
. Annual deprecistion on flooring plant as is usually allowed

Per 1 M Fi.
of Flooring
Froduced

. Labor taking lumbcer off of dock, ear, pile, or wagon and

placing in dry kilp, including expenses of night firernan_ .
Cost of manufacturing into flooring and putting Hooring in
warehouse, including twine, oil, belting, and other factory
supplies, and factory repairs and including manufacturing
administrative expenses

. Warchousc expense and loading into ears or on wagons__ ..
. Insurance and taxes, (Divide !4 of annual amount by

quantity of Aooring produced during January, Tebruary,
and March}

. Interest of 6% on value of plant and on value of average

stack carried of rough Aooring lumber and of finished oor-
ing. (Divide !4 of annual amount by quantity of flooring
produced during Januery, February, and 3arch)

. Selling expenses, including commissions and advertising,

and office expenscs includiog selling administrative ex-
BT OS  — o o e e e e e e —

........................................

by the United States Government. (Divide { of annual
asmount by quantity of fooring produced during January,
February, and BMlareh)
Total per M fect

. Less net prufit from wood and other by-products of flooring

lumber, per 1 M feet of flooring produced during January,
February, and March . o oo
Actunl Manufacturing and Marketing Costs per 1 M feet
of Mooring produeed dubing January, Fel:ruary, and

May 31, 1922,

$1. 16

8 34
.90

1. 07

1. 93

3.75
.80

1. 37
15, 31

1. 32

The questionnaire read into the record (Vol. I, p.

108), which appears to have becn in use in 1923 some
time after this action was begun, contains two queries
not included in this composite questionnaire, to wit,
“Quantity of flooring produced by us during July,
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August, and September” and “Our percentage of
waste in manufacturing flooring during July, August,
and September,” but the information thus asked for
was obtained in other ways. With reference to the
cost of rough lumber, Mr. Keehn says:

When an cstimate of cost was made we also
had the market valuc of the rough lumber as
established by sales in the open market. We
might have such information from the lumber
trade papers or from sales made by sawmil
operators of flooring lumber on the market or
from members of the Association who had pur-
chased the rough lumber on the open market.
We used all sources of information. This in-
formation was sent in by members of the As-
sociation, sometimes to me, sometimes to the
Market Conditions Committee, all for the use
of the Market Conditions Committee. Some-
times during the past year we would get this
.information at meetings of the Association by
asking each one what he was paying for rough
maple lumber on the open market, actual
sales. The Committee on Cost Surveys o
dinarily came to the conclusion as to what in-
formation was to go out in my reports to the
members. The cost of rough maple lumber
was taken by using several purchasers—five,
gix, eight, or ten—and we might take the av-
erage the same as the Government does in
compiling its data regarding the value of
rough maple lumber on the open market

(Vol. I, p. 104))

From the beginning there has been a Committee
who had special duties to perform in regard to cor
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structing these price lists of flooring. Formerly it
was called the “ Market Conditions Committee,” but
now is known as the “ Cost Surveys Committee.”
With refercnce to the functions of this Committee,
Mr. Keehn says:

'The Cost Surveys Committee does not per-
form exactly the same function as the Market
Conditions Committee did. The Committee
on Cost Surveys simply go into the cost of
the raw material, the cost of marketing and
manulacturing, and takes no notice of any
kind of the selling price of flooring. (Vol. I,
p. 105.)

However, it is apparent from Mr. I{eehn’s testi-
mony {Vol. I, pp. 104-110) that the information was
all gathered and the computations made by himself,
and that the actual work done by the Committee
was but perfunctory. In fact, Mr. Dewey, Chairman
of the Cost Surveys Committee, testifies to that effect.
(Vol. I, pp. 396-399.)

The information as to the amount of waste resulting
from converting rough lumber into flooring 18
obtained by one or more members making what is
khown as “Test Runs.” Sometimes the same
member makes several runs, and at other times the
runs are made by different members, and the esti-
mates are based upon the average waste resulting
from the several runs. The manufacturer making
the run keeps a record of the quantity of each grade
of rough lumber used and also of the quantity of
each grade and dimension of flooring produced, and,
of course, the difference is the amount of waste.
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The final result is obtained by putting together
the three elements mentioned, and then determining
the alleged cost price of each grade and dimension.
A careful study of the table will show that this work,
especially that of distributing the cost price between
the various dimensions, is donc by a genius. With
reference to how often the estimate§ are made, Mr.
Keehn says:

We make those estimates from time to time
according to when the market changes on
rough lumber or according to when the manu-
facturing and marketing costs are changed.
There is no definite period. We make them
at very irregular intervals. I would say with-
out looking it up we made perhaps three or
four during 1922. (Vol. ], p. 110.)

This witness undertook to explain how the csti-
mates are made (Vol. I, pp. 105-106), but, presum-
ably through error of the stenographer in taking fig-
ures, but few of the results stated can be obtained
from the quantitics given, and the estimates can be
more readily understood from a study of the tables
themselves.  Exhibits 25-A, 26, 27, and 28-N (Vol.
111, pp. 280-289 and 315-317) are four estimates, all
based on “ the three test runs of 1921, made by North
Branch Flooring Company, Chicago, in January,
1921, and between May 1 and September 10, 19217
For the element of manufaeturing and marketing
costs the first of these estimates (Exhibit 28-N) was
based on an estimate of average of such costs for the
first half 1921; the second estimatec (Exhibit 25-A)
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was based on such costs for the first quarter of 1922
(p. 280); the third estimate (Exhibit 26) was based
on such costs for the third quarter 1922 (p. 284);
and the fourth estimate (Exhibit 27) was based on
such costs for the last quarter 1922 (p. 288).

Taking the first cstimate (IExhibit 28-N, Vol. ITI,
p. 315) as an illustration, it may be helpful to sepa-
rate the table into its three essential parts, the first
part of which, showing the amount of waste, is as

follows:
Rough Lumber Used

No. 1 Common. oot aaaa . 792 M Ft. 51, 5%,
No.2Common._ .o ... a62 M Ft. 3G. 5%
No.3Commun A___ .. __.. I85 M Ft. 12. 0%

1, 539 M Tt 100. 0%,
Flooring Product

CleBY . e 646 3 Ft. 52. 09,

B TR O 383 i Ft. 30. 7%

Factory. .. e __.. 215 M Ft. 17.3%

I, 243 M Ft. 100 05,

Waste. . e e 265 3 Ft. 19. 2%,
Lumber Used. . o moi oo ececs 1,538 A Ft.

This part is, of course, the same in all of the
estimatoes.

It appears strange, however, that such a large
percentage of No. 1 Common lumber is used in
making the test runs, as Mr. Saunders testified that
the better end of No. 1 Common rough maple
lumber is not generally used in the manuflacture of
maple flooring because it is not profitable to do so
as a better price can be obtained for it on the market
than can be obtained by working it through the
flooring factory. (Vol. I, p. 197)


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


56

The second part, which purports to show “ Average
Cost f. 0. b. flooring plant of 1,000 feet of flooring
sold,” is as follows:

51. 5% No. 1 Common, @ $39.50___ . .._____. $20, 34

36. 5% No. 2 Common, @ 52450 .. .. ... ____ .. R 04

12. 6%, No. 3 Common A, @ 81150 . ____________.__ . __. 1. 35

100. 09,

1,000 Ft, Lumber Costo o oo o s L... 30. 66

800 I't. Flooring Costs_ o oo e ._. 30. 66

1,000 Ft. Flooring Costs . . o eao.-. 37.95
Manufacturing and Marketing Costs, Average irst half 1921:
Avge. of 8 Reports. o o ... €22 28
Less Value of Wood Average _______.__. 1. 24

21 04

58. 99

Add 555 for Contingeneles. o ieean 2935
Average Cost F. 0. B, Flooring Plant of £,000 Ft. of

Flooring Seld . _ . e -- 61, 94

AMr. Keehn claims that by resolution of July 19,
1923, four and a half months after this action was
begun, it was directed that the element of 5% for
contingencies be eliminated from the calculations.
(Vol. I, p. 152.)

In the other estimates the results are different
because based on different prices of rough lumber,
and different estimates of average manufacturing
costs.

There is a fourth section which shows the quantity
of each grade and dimension produced. But those
figures also appear in the third section, which purports
to show the cost price per thousand of each grade and
dimension, and is as follows:



Clear
B x 18 e 2. 5%, 355, 00 %2, 13
2 e mma 33% 3. 0D 2. 74
2V e __ 41. 7% 90. 00 37. 53
3 . 2. 1°¢4 80, 00 1.63
3¢ All Faces. .. ... ... ______ 2.4, 60, 00 1. 44
§2.0%  _____. 545 52
No.1:
Y ox 1M . 1. 39, 53. 00 . 69
B e m e 2,50 53. 00 1. 33
2 g . 24, 9% 60. 00 14, 94
B4 e L7 GO. 00 .42
g’ ATl Faces. .o oo 1.3%% 45. 00 . 59
30.7%  _..... 817, 97
Factory:
W ox 1M e LT5%h 15. 00 .11
2 e ——————— 9% 23. 00 .21
b S 14 7% 24. 00 3. 68
B e e 8% 27. Q0 .22
3" AU Foneeso oo oo = 26, 10. 00 .02
17.3% ... 4. 24
Tothl e oo oo 100.0¢,  ...... $67. 73

The first division of this table is easily understood,
as 1s also the second, assuming that the cost prices
of rough lumber and cost of manufacturing are cor-
rect. But on what principle are the prices divided
betweeu the different grades and dimensions of floor-
ing, so as to make up approximately the average
cost shown by the second part of the table? There
is nothing to show that the waste of manufacture of
one grade of rough lumber is greater than that of
another, and the cost of manufacturing the different
grades of flooring is the same, or practically so.
‘Therefore the only element upon which to base a
difference in the cost prices of different dimensions
of flooring is the difference in the prices of the
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grades of rough lumber; and it does appear that
the average of the grades of the finished product
bears about the same relationship to the prices of
the grades of rough lumber. That is, the average
prices of the different dimensions of “clear” flooring
is a little more than twice as much as the price of
“No. 1 Common” rough lumber, and the same is
true as to No. 1 and Factory grades of flooring and
No. 2 Common and No. 3 Common A of rouzh lum-
ber. But in estimating costs why should 13x114”
Clear be put at $85 while the same thickness, face
2, 1s put at $83, that facing 21{"/ at $90, that
facing 314’/ at $80, and all faces of 35 '’ Clear 1s put
at only $602 Here is a spread of $25 between the
several dimensions of the samc grade. In No. I
there is a spread of $15, all faces of 3¢’/ being esti-
mated at $45, while 211’ and 31§’/ face of 1§ floor-
ing is estimated at $60. And why should 11' x
314’" Factory be estimated to cost $27, while %"
all faces is computed at $10?  Necessarily these are
not COST figures at all, but are the prices the Com-
matlee or Secretary Keehn advised the members they
should charge for different grades and dimensions of
lumber,

This is further manifested from a comparison of
the advances made in the prices of the several grades
and dimensions in the four estimates above men-
tioned. Tor convenience of comparison a table
showing such advances, and also the prices of rough
lumber upon which the several estimates were based,
and the average prices of manufacture, is here given.
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First part

[Showing prices of Jifferent grades and dimensions of Qooring in Lhe four estimats based upon
tho three runs mude by North Branch Flooring Company in 1821]

. [
Farst | Sssoma ‘Increuse| Third !lncrease Fourh | nerease
Clear: | l
VI B LT TP 835 Bis %0 20 85 190 0
X2 meieeeeaen 83 87 'y 9 3 a5 H
P 90 B0 0. o5 5 100 5
LR e 80 85 5 80 -5 83 5
15 Al Faces__...___.. &0 )] 0| 63 5 65 0
No. 1
Wox s 5 68 5! 78 10 74 0
X2 e 53 72 19| 80 8 85 s
¥ A 60 75 15 85 10 %0 5
X 1 A B0 5 15! % 0 80 5
36 Al Faces ...___... 5 45 o | 45 0 45 0
Factory:
oM. 15 20 . 25 5 30 5
T2 e 2 28 5 35 7 ) 5
TG . 25 30 5 10 10 45 5
27 27 35 8! 5 | 10 %0 5
15 Al Faers.._....... 10 10 0 | 15 | 5 20 5

Second part

thowing estlmatad averngo cost of fiporing and the prices of the threc grades of rough lumber
entering 1ato said estiiuates)

. | ! s
e
Average cost of flooring ‘
per M __ ... $61. 04 | $73.50 ' $I1L 59| 250.33 #6550 | $44.00 3. 67
PriceWe. 1 Com...______. 3% 50 5t.00 15. 50 56,0 ' 500 65,00 500
Price No. 2 Comeoeonn . 24. 30 | 3600 1. 50 431,00 5. 00 41,00 0, 00
Price No.3 Com. A...... 11. 50 I 22,00 10. 50 26.00 4,00 30, 00 4.00

It might be claimed that the prices of the several
grades of flooring should be increased or diminished
according to the advance or fall of the prices of the
corresponding grades of rough Ilumber. In other
words, there are three grades of rough lumber used
in the manufacture of the threc grades of flooring;
and no doubt most of the clear flooring is manufac-
tured from No. 1 Common, and No. 1 flooring is
made {rom No. 2 Common, and the factory flooring is

.


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


GO

made from No. 3 Common A lumber. The witness
Green testifies in effect that such is the fact (Vol. I,
p. 386). Therefore there may be reason in increasing
or diminishing the prices of clear flooring in pro-
portion to the advance or fall of the price of No. 1
lumber, and the same is true as to No. 1 flooring
and No. 2 Common lumber, and factory flooring and
No. 3 Commeon A lumber. But in estimating costs,
what justification is there for making a difference
in the advance of the different dvmensions of thesame
grade? A study of the foregovng table will show that
the increase of prices on lumber has no relationship
whatever to the advance of the prices of the grades of
floortng. In the sccond estimate there was an aver
age increase of $11.59 in the price of lumber over
the first estimate, and the inerease in prices of the
grades of rough lumber were:

Nc.n. 1 COMImMON o e e e §11. 50
No. 2 Common_...._. e e e e e 1L 30
No. 3 Common A _ . oo o e e e e 10. 50

But prices of three dimensions of clear flooring were
not increased at all, while 1§ x 2’/ was increased $4,
and H x 34" was increased $5. Morcover, there
was no increase in No. 1, % All Faces, but the prices
of the scveral fases of 1¥ were increased: 1%/, $15;
27/, $19; 214"/, $15; and 8{"/, $15; and the prices of
factory were increased 3 faces of 1%, $5; and 3%, $8;
and there was no inercase in 3 All Faces.

The increase in the third over the second estimate
of the average cost of rough lumber was $6.80, this
estimate being based upon an incrcase of price of
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$5 each of No. 1 and No. 2 Common, and &1 in the
price of No. 3 Common A. In distributing this
increase among the grades and dimensions, three of
the dimensions of the Clear grade, including 3/8 all
faces, were advanced &5 each, one, 2’ face, was ad-
vanced 83, and one, 34"/, was reduced &. And in
No. 1 Flooring, two dimensions were advanced $10
cach, one dimension $8, and the other two remained
the same. And the prices of two dimensions of
factory were advanced $10 each, two $5 each, and
the other dimension $7.

The estimated average increase of cost in the fourth
estimate was $3.67, which was based upon an in-
crease in cost of $5 for No. 1 Common, no increase
for No. 2 Common, and $4 for No. 3 Common A.
But distributing this among the several dimensions
of flooring, three dimensions of Clear were advanced
$5 cach, and two remained the same, three dimen-
sions of No. 1 were advanced $5 and two remained
the same, while all dimensions of factory were ad-
vanced $5.

It vs perfectly apparent, therefore, that the distribu-
tion of the increase or decrease of the so-called cost of
production between the different grades and dimensions
has no relationship whatever ta the advance ar decrease
in cost; but is based enfirely upon other influences,
which unguestionably are the prevailing and prospec-
tive conditions of the market. In other words, the sec-
retary of the assoctation, aided fa some extent by the
Commiliee, surveys the entire situation and makes up
a price list which, sa far as the relative price aof grades
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and dimensions is concerned, is wholly arbitrary and
not controlled in the least by any of the elements tha
appear in the cost of production.

In fact Keehn incidentally admits as much. The
court pointed out a differential of $10 between
“beech, 13/16th dressed” and “matched, all faces”
and asked if that was substantially a continuing
differential, and Keehn replied:

Not at all times. It depends upon the supply
and demand of these different floorings, to
what a man’s stock conditions are, and the
cost of it, too. (Vol. I, pp. 153, 154.)

It is this prelended cost price list that 1s distribuled

among the members to be obscrved as the minimum
prices at which the flooring is {o be sold.
" That the manipulation of the spreads between the
different sizes and grades of flooring and between the
different woods is not based on cost but is purely
arbitrary and designed to reflect current market con-
ditions, is clearly established by the following quota-
tions from letters sent out to the members by the
Secretary, from Reports of the Market Conditions
Committee, and from minutes of meetings during the
period from 1913 to 1922.

M. C. C. Report, March 25, 1914

The better movement in Factory should be
noted because it indicates that better prices
should now be obtainable for this grade, espe-
cially in view of the fact that 709, of the 2}{”
Factory was sold on March 1st as against only
39% on January Ist. (Vol. III, p. 204.)
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M. C. C. Report, January 29, 1915

Farly in 1913 a Scientific Price List was
made which represented a profit of 109, on
F. O. B. mill prices. This was based on the
then current valucs of lumber, the cost of labor,
and the selling expense. The Price List has not
been changed since that time. During 1014
it was decided to revise the data to show the
present cost of manufacturing and selling floor-
ing. This has heen done, and the result is
given in our monthly report of this date.

In our monthly reports of market conditions
we have endeavored to reflect, as accurately
as the available data would permit, what has
seerncd to us a conservative average of condi-
tions. Based upon statistiea! information and
the prices you have reported, your Committee
has made from month to month an estimate
of the prices obtainable. (Vol. III, p. 228.)

Letter;, Keehn to John Schroeder Lumber Co,,
Jan. 30, 1915

I would like to urge upon you to carefully
read and study the annual reports reviewing
the work of the Association during the year,
and especially the report of the Market Con-
ditions Comunittee for December, which covers
the data eollected regarding manufacturing
and selling costs, and to which is attached a
table illustrating our so called Scientific List
brought up to date. This table is figured on
the basis of the present market value of the raw
material, manufacturing and selling costs, and
present selling values for flooring as applied
lo the siz test runs which were used in the con-
struction ¢f the original Scientific Lust in 1913.
(Vol. I11, p. 234.)
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M. C. C. Report, May 18, 1917

In exchanging trade experiences, member
of the Committee report the demand strong
for Factory and No. 1, particularly for: Fae-
tory, and it is their opinion that this demand
will continue strong and grow stronger on
account of the class of buildings now in course
of construction and which are Lkely to be
built during the summer and fall. It is the
view of the Commiltee that on account of the
oversold condition of Factory and the heay
prospective demand for it that much higher
prices than present values can be readily ob
fained. As the No. 1 grade moved up 62
points during April and as the demand for it
seems likely to increase, it should also com-
mand higher levels of value.

The opinion was expressed that the present
Spreads between Clear and No. 1 and between
No. I and Factory are larger than are justified
by market conditions, and we would be glad to
have your views on this subject. The Secre-
tary will send you blank forms requesting an
expression from you in the form of a vote for
our guidance, so we can consider the question
at our next meeting and make some recom-
mendation to the Association. (Vol. III,
pp. 243-244))

Memo. of Meeting, Nov. 17, 1921

Stronger Market.—Trade conditions and our
statistical reports for the month of Octobet
were discussed. Clear and No. 1 Maple
Flooring H’ x 2}{’’ face are both in a very
strong position, as indieated by their oversold
condition, the Clear being sold 282% and the
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No. 1 sold 2089. The improvement in the
demand for No. 1 is particularly noticeable,
as it was sold only 4557 on August 1st com-
pared with 2089, sold on Nov. 1st.

In view of recent advances in the market value
of rough llaple Flooring lumbcr and taking
wnto account Manyfacturing and Marketing
Costs and the relations of supply and demand as
indicated by the heavily oversold condition of
Clear and No. 1,1t was the consensus of opinion
as follows:

1. That present inarket values of Maple
Flooring t§’" arc represented by Frame “A”
Basis, Table of Values dated 5-21-21, at IFull
List for Clear and No. 1 and a concession of
$5.00 on Factory.

2. That the spread of #$7.00 between 277
and 2%’ in Clear and No. 1 is excessive and
that a spread of $3.00 would be more repre-
sentative of the difference in the intrinsic
value of the two faces.

3. That the spread between Clear 314’/
and 21’ be reduced from $10.00 to $5.00,
and the spread between Factory 3% '’ and 214’’
be changed from $2.00 to $5.00.

4. That the market values of Birch are
equal to Maple, and that Beech Clear and No.
1 are $10.00 less than Maple and Birch, and
that Beech Factory is equal in value to Maple
and Birch Factory.

5. That the Table of Values dated May 21,
1921, covering %'’ represents the present
market value of 347'. (Vol.IlIl, p.141.}

152212445
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The action taken at the November 17, 1997
mecting was recommended by the Market Conditions
Committee in a report dated October 28, 199
(Vol. III, pp. 253-255, at 255), and is shown by
circular letters from Mr. Keehn to the members
dated November 17, 1921, and December 1, 1991,
to have been used as the basis of a new “Talle ¢of
Values” printed under the same date (Vol. III, pp.
142-143 and p. 318.)

The Government filed 2 number of other estimates
based upon varying numbers of runs made by mem-
bers, which arc:

Exhibit No. 28, Vol. 111, p. 291.

Exhibit No. 284, Vol. III, p. 294.
Exhibit No. 28B, Vol. I11I, p. 296.
Exhibit No. 28D, Vol. 111, p. 300.
Exhibit No. 28L, Vol. III, p. 302.
Fxhibit No. 28F, Vol. 111, p. 304.
Exhibit No. 28G, Vol. III, p. 307.
Exhibit No. 28H, Vol. III, p. 310.

The first of these was dated January 29, 1915 (p
293), and the last March 1, 1920 (p. 312). In each
of them there was added 109, profit on selling prices
f. 0. b. mill, and to some a note was added, as, for
illustration, to Exhibit 28G, to wit (Vol. III, p. 309):

To Realize a Profit of “ Cost Plus” 10%
(the method frequently used Ly the Goverr
ment during the war in making its purchas
contracts) instead of a 109, Profit on Sales,
the profit would be $5.63 instead of $6.26, 3

difference of 63 cents; in that case the floor
ing manufactured in these Seven Test Rum
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which have been consolidated and consid-
ered one run, should scll for $61.97 instead of
$58.98, or $2.99 more than sclling basis of
May 13, 1919.

In the estimates made during 1922 this 109 profit
is omitted, and the witness IKeehn says that the esti-
mate as now made contains no element of profit (Vol.
I, p. 107). But it will be observed that the answers
to the questionnaire, from which the average manu-
facturing and marketing costs are estimated, add 69},
on the value of the plant and the average stock car-
ried of rough lumber and of finished flooring, and,
until after this action was begun, in each of the
estimates 59, was added for contingencies. Bul
what difference can it make whether any per cent is
allowed on the average estimated cost or not, when the
prices upon the several grades and dimensions are
manipulated at will? The advance may be far be-
yvond 109, on those dimensions for which there is a
demand and which are being sold in large quantities,
and be reduced to nothing on the dimensions for
which there is no demand at all.

There is another featurc whieh shows that this esti-
mated cost has really but very little to do with the
actual cost of flooring that is manufactured and sold
upon the market. In the test runs a record is kept
of the relative amounts of the different grades of
rough lumber that are used, and the estimates are all
based upon the average price of the lumber for those
three grades. But manifestly in the operation of lheir
mills, the relative quantity of these grades vs not observed
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at all, and therefore the cost of the lumber actually pro-
duced does not correspond at all with the cosis upon
which the estimates arc based. Ior instance, suppose
there is a greater demand in the market for No. 1
flooring than for Clear, then the rough lumber uscd
will be more of No. 2 Common and less of No. 1
Common; or if there is a greater demand for Factory
and less for Clear and No. 1, then a very large per-
centage of the rough lumber will be No. 3 Common
A; and the estimates all show that the price of such
lumber is less than half of the price of No. 1 Common.
Undoubtedly after the second estimate had been sent
out, there was a great increase in the quantity of
No. 1 flooring produced, and but little, if any, in
clear, as the great increase in the prices of No. 1, as
eompared with the increase in prices of clear, no doubt
resulted from the increased demand for No.1. There-
fore, there was a much greater relative quantity of
No. 2 rough common lumber used, and a correspond-
ing decrease in the cost of production. And the
same may be said as to No. 3 Common A rough
lumber after the third price list was sent out, in which
there had been a large relative increase in the price
of factory flooring.

A thorough analysis of these pretended estimates of
cost of production and the formulation of price lLisls
based thereon demonsirates beyond a shadow of conlro-
versy that they were a mere device used for the fizing of
minimwm prices to be observed by the members of the
Association.
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But let it be supposed that these estimates were
based upon actual figures and that the correct aver-
age estimates werc made. In other words, that the
price of each grade and dimension of flooring given
in these tables was the exact average cost price of
production of such grade and dimension, yet it would
destroy some of the cssential elements of competi-
tion, and would be violative of the Antitrust Act.
The foundation upon which competition rests is the
ability of one manufacturer to produce his article
cheaper than another, which enables him to sell it
at a less price than that at which his competitor can
sell his product. Neccessarily there must be a dif-
ference between the actual cost of production by the
several manufacturers who are engaged in producing
the same article; in fact, half of the members of this
association produce their own rough lumber (Keehn,
Vol. I, p. 178); and necessarily have an advantage
over those who purchase their raw material. DBut
in these pretended cost prices those differences are
entirely disregarded. And the price lists distrib-
uted among the members, and which they are ex-
pected to observe, are not based upon the actual cost
of production of any one of the members. Each
member fixes his selling price upon a common cost of
production and not upon the actual cost lo him;
and this within itself is a regulation by combination
of the price of flooring, and is a restraint of trade
within the meaning of the Antitrust Act.
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VI

Book showing estimated freight rates and values of
flooring at points of delivery

A further evidence that the members of the de
fendant association agreed upon and maintained uni-
form prices is their system of computing freight rates
to various points of delivery, and distributing among
the members hooks which not only show such rates,
but also contain the prices of lumher delivered at
thousands of designated points. In describing the
book which was prepared in 1916, the witness Keehn
said:

The index letter following the name of each
town indicates the rate of freight from Cad-
illac, Michigan, to the various points. e
do not consider that Cadillac is taken exactly
as the base. The rate of freight from Cadillac
to about thirty or forty or fifty representative
markets in the United States happens to be
about the same ns the average rate of freight
from the seventcen producing points in Michi-
gan and Wisconsin. In this particular book
it is truc that all the freight rates are estimated
from Cadillac because we simply took the rate
of freight from Cadillac in having it compiled.
It shows the rate of freight from Cadillac o
five or six thousand points or seven or eight
thousand points, scattercd all over the United
States. (Vol. I, p. 112.)

From the whole of Mr. Keehn's testimony (PP
112-117) it appears that the following is the method
used in computing rates. Nearly all of the factories
belonging to the members of the association aré
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situated in Michigcan and Wisconsin. Three mills
are Jocated at or near Cadillac, Michigan; and the
rates from that point are about the average of the
rates from all of the factories to the numerous points
in the United States. Therefore Cadillac is fixed
as the arbitrary point from which the freight rates
are computed. DBut the rate charged is not always
the actual rate from Cadillae to the point of delivery,
as Mr. IKeehn testified (Vol. I, p. 114) that the rates
take a certain grouping, so that the index letters
representing 45, for instance, might also represent
4415 or 454,

That Cadillac has been adopted and used as a com-
mon f{reight basing point is shown by a number of
exhibits in the record. In a letter to members dated
December 7, 1917, with reference to establishing a
uniform custom among the members of the associa-
tion In respect to the war tax on freight charges, Mr.
Keehn said:

As our delvvered prices are based upon Cadil-
lac, it would not work out to mention the rate of
freight in cents per 100 pounds, because the local
rate of freight from points other than Cadillac,
to the point of delivery would not be according to
our basis used tn arriving at delivered prices.
(Vol. IV, p. 433.)

And in a letter dated August 23, 1921, to the Oval
Wood Dish Corporation, which had just joined the
Association, Mr. Keehn stated:

We are inclosing the following:

“1. Minutes of Meeting of August 19, 1921.
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“2. Copy of letter to members dated Ay-
gust 20th, Tegarding the consensus of opinion
as to the current market value of flooring.

“3. Rate Book containing Tables of Valugs
Based upon Average Cost and index to towns
showing the delivered values based upon the
rate of freight from Cadillae, Alich.,  Cadillac
is our basing point, as it is practically the
geographical center of the production and dis-
tribution of flooring, and the rates of freight in
a general way from Cadillae would be about
the average rate of [reight from all the Asso-
ciation flooring mills.” (Vol. IV, p. 481.)

JIFor some recason, which JMr, Keehn does not
explain (Vol. I, pp. 113-114), the rates in the
book are given in letters instead of figures, A repre-
senting 1, B, 2, ete., down to J, which represents O.

After the rates from Cadillac to the numerous
points are thus ascertained, they and the prices of
lumber, determined by the method herctofore de-
tailed, are added together, and the delivered price
of lumber at each of the thousands of poinls mentioned
in the rate book 1s thus obtained and 1s given by the rale
book.

The system is fully illustrated by reference to Gov.
Ex. 35, Vol. III, p. 328, side pages 737-905. This
exhibit is the freight rate book which bears date of
May 31,1922, and which was compiled and distributed
about that date. Only enough of this exhibit is
printed to fully illustrate the character of the book.
The first page, after giving the title, contains 3
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key showing to what figures the letters corvespond,
and then explains:

To ascertain delivered costs at an unlisted
point allow 25 cents for each one cent dif-
ference in the rate of freight between the
nearest listed point and the unlisted point from
point of shipment. (Vol. III, side p. 788.)

Then follows the freight rates, designated in letters,
to numerous points in each State, which are com-
puted in the manner above described. Ifor instance,
in Illinois the freight rate to Abingdon is BG, or 27
cents; to Annapolis, Maryland, DD, or 44 cents; to
Middletown, New York, it is DA, or 41 cents, and to
all points in Massachusetts it is DC, or 43 cents.
There is then given (side pages 881-882) an Average
Cost Chart, which shows the average cost of the three
grades and four dimensions of fooring ascertained by
the method heretofore deseribed. This chart contains
costs of only Maple lumber 13/16’/ in thickness, but
there also appears on side pages 8§78-879 a Table of
Difierentinls, which shows the difference between
the flooring described in the Average Cost Chart
and—

(1) Average cost of Beech, 13/16, All Faces.

(2) Average cost of Birch, 13/16, All Faces.

(3) Average cost of Wide Faces.

(4) Average cost of Thick I'looring.

(5) Average cost of Jointed Flooring.

(6) Average cost of Special Grades.

(T) Average cost of Extra Shorts.

Then follows what is designated as a ““ Delivered Cost
Chart,” which contains the delivered costs as above
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described of 13/16’/ flooring of the several faces com-
puted upon every rate given in the freight rate chart,
For illustration, take the [irst item appearing on side
page 883, where the freight rate is AE, or 15 cents,
the delivered prices for the various dimensions of
Clearflooring are: $88,$00,$93, and $88.50. The de-
livered prices of No. 1 are: $71, $75, $78, and $78.50,
respectively. The delivered prices of Factory are
$23, $31, $33, and $38.50, respectively; and generally
with each advance in freight of one cent, there is 25
cents added to the price, although this does not al-
ways hold good. If the manufacturer is shipping
other varieties of flooring than maple or other di-
mensions of maple, he has to make his own computa-
tion from the table of diffcrentials described. Thus
there 1s in the possession of cach member the exact price
which it s inlended that he shall charge at the point
of delivery for every shipment made by him. And not
content with this, the book specifies (Vol. I1I side
p- 880) what the terms of sale are to be as follows:
Sixty days net or 29, discount for cash in
15 days, or 1% discount for cash in 30 days
from date of inveice after deducting freight.
If the car has not arrived, the discount may
be deducted on 90 of the invoice less esti-
mated freight, for eash within proper discount
period, the balance with original paid freight
hill to be remitted net within 5 days after ar-
rival of car. No eash discount will be al-
lowed after 30 days from date of shipment.
Of course, it would be expensive to have printed
and distributed books containing so much matter
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every time there is a change in the price. With ref-
erence to what is done when a change in price is
made, Keehn testifics:

Q. Now, when another estimate of costs
has been made before the issuance of another
freight-rate book, what did you do?

A. Well, we might have put in a sheet or
might have issued a new table of values.

Q. Well, you would do one or the other?

A. One or the other, ordinarily.

Q. That is, you would send to cach member
a sheet showing this new estimate?

A. New estimate; yes, sir.

Q. So he could use that in connection with
his freight-rate book?

A. He could make such usc of it as he de-
sired. Sirply sent to him for his information.
(Vol. I, p. 114.)

The book of 1922 was made up of loose leaves;
and direction was printed in the book showing how
the old leaves could be removed and new ones in-
serted (Vol. 111, side p. 738).

When this book was issued in 1922, Mr. IKeehn,
the secretary, sent out to the membership, under

date of June 24, 1922, the following letter:

GentLEmEN: 1. For the information of the
members of the Association the Commitiee on
Cost Surveys has made a careful analysis and
survey of the Average Cost of Manufacturing
and Marketing Maple, Beech and Birch
Flooring.

2. The Survey was made in accordance with
Article XTIV, “Determining Average Cost,”


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


76

of the Articles of Association and the resuits
of the Survey are given in the inclosed sched-
ules, which, for brevity, are called “Average
Cost Chart” and “ Differentials.”

3. For the further information of the mem-
hers, so-called ““ Delivered Cost Charts’ have
been compiled. These Charts include the
Average Cost of Freight to destination of
shipment; in other words, the Average Cost
of Freight is added to the Average Cost of
the flooring F. O. B. cars at Rooring mills to
llustrate what the Delivered Cost would be
at destination.

4. Copies of the foregoing under date of
May 31, 1922, are inclosad herewith.

5. We are also inclosing statement “Survey
of Costs” for first quarter of 1922 and an
analysis of the “Three Test Runs of 1921
which are also dated as of May 31, 1922.

6. Under the new Articles of Association the
new Rate Book will be made up as follows,
and will contain only the following matter
when completed:

{a) Title Page. As per enclosed copy.

(0) Key to Freight Rates and Index Letters.
As per enclosed copy.

() Average Freight Rates and Index of
Towns. Being the equivalent approximately
of the freight rates from Cadillae, Michigan.

Remarks: The freight rates arc all being
revised to give cffect to the reduction ordered
by the Interstate Commerce Commission 10
take effect July 1st. .

(d) Average Cost Chart. Showing approx
mate relative Average Cost of the different
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{
grades and faces of 18/16’/ Maple Flooring F.
0. B. cars at flooring mills.
(e} Differentials from Average Cost of
13/16’/ Maple Flooring.
(f} Declivered Cost Charts 13/16’/ Maple
Flooring.
() Average Cost Chart 3/8’" Maple, Beech
and Birch Flooring.
(k) Delivered Cost Chart 3/8’' Maple, Beech
and Birch Flooring. (Vol. 111, pp. 318-319.)
Apparently the last book issued before the filing
of the bill on March 5, 1923, was dated February 15,
1923, and a copy was filed as Gov. Ex. 37, Vol. 111,
p. 330, side p. 910, et seq., but only enough pages
are printed {o illustrate its character. 'This book
contains a table of differentials similar to those above
described, and also the same directions as to terms
of sale. About 7,600 different points are designated
therein (Keehn, Vol. I, p. 118). For convenience of
inspection the first three sheets of this exhibit are
here reproduced as follows:

Differentials
[From Averuge Cast Charts of Maple {3¥/ D, & M]

FEBrUARY 15, 1923

Average Cost of Beech 13" D. & M., all Faces:
Clear—$10.00 less than Maple.
No. 1-—85.00 less than Maple.
Factory—Same as Maple.

Average Cost of Birch 13" D. & AL, all Faces:
Clear—$10.00 less than Maple.
No. 1—$5.00 less than Maple.
Factory—Same as Maple.
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Average Cost of Wide Faces, D. & M.:
214" face same as 2y’ face; 37, 3"
and 4’/ faces same as 314/ face, of same
wood, grade, and thickness,

Average Cost of Thick Flooring, D. & }M.-

1 1%"/—%$5.00 more than 13’ D. & M.

" "—&7.00 more than 1'“’ D. & M.

1”” $10.00 more than 13” D. & M., of
same wood, grade, and thickness.

Average Cost of Jointed Flooring:

$3/'—$5.00 more than 13/ D, & M.
13//—$10.00 more than 13"’ D. & M.

ig”——$12 00 more than 13/ D. & M.

134//—$15.00 more than 13’ D. & M., of
same wood, grade, and thickness.

Average Cost of Special Grades:

White Clear Maple, 14/, £20.00 more
than Clear Maple, 13/, same face.

Red Clear Beech, 3’7, $20.00 more than
Clear Beech, 13//, same face.

Red Clear Birch, 13'/, $20.00 morc than
Clear Birch, 137/, same face.

White Clear Maple, 35’/, $15.00 more
than Clear Maple, 34’/, same face.

Red Clear Beech, 347/, $15.00 more than
Clear Beech, /8”, same face.

Red Clear Birch, 24/, $15.00 morc than
Clear Birch, 3”, same face.

Average Cost of Extm Shorts:

Clear Maple, Beech or Birch, 13" x 2"
or 23{’" Face, under 22", $35 00 less
than sta.ndard lengths of Clear, same
wood and face.
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Clear Maple, Beech or Birch, 127/ x 134"/
Face, under 22", $40.00 less than
standard lengths of Clear, same wood
and facc.

No. 1 Maple, Beech or Birch, 437" x 2/
or 24’ Tace, under 16’7, $40.00 less
than standard lengths of No. 1, same
wood and face.

No. 1 Maple, Beech or Birch, 13’/ x 1%’/
Face, under 16", $40.00 less than
standard lengths of No. 1, same wood
and face.

TERMS OF SALE

Sixty days nct or 29, discount for cash in
15 days, or 19, discount for cash in 30 days
from date of invoice after deducting freight.

If the car has not arrived, the discount
may be deducted on 909, of the invoice less
estimated freight, for cash within proper dis-
count period, the balance with original paid
freight bill to be remitted net within 5 days
after arrival of car. No cash discount will be
allowed after 30 days from date of shipment.

AVERAGE COQST CHART

Average Cost of 13" Maple Flooring F. O. B. cars at Fiooring
Ml

zrr i l: i +iH x 2” HH T 2}/" M '8 3]/‘."
Maple . & M. ) Face' | = Face Face. H Face
F. Q. B. Mill;
CleBr i 50000 895 0G| $100.00 15 00
b L U 78 00 RS OO 0. 00 80, 00
T 7 o S 3000 40. 06 45 00 50.00
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DELIVERED COST CHART

Includes Average Cost of Freight to Destination—Freight Rate,
15 cenls lo 26 cents

|

. FELLETE | Pl "oy oan rr Pt "

Fm]lgnh;c?ate Maple D. & M. ! i Faoefé .HFRCE:! H Fx&c?e/ﬁ 1 Fige%
AR 93.00 $8.00 | 103,00 54,50
81,00 88, 00 3. 00 83,50
83.00 43,00 48. 00 53, 50
O 03. 25 $6.25 | 10225 8,50
81,25 B8, 25 93. 25 83,50
83.25 43.25 48, 25 LW
A G .. 83. 50 B8, 5l i03. 50 #8 75
81. 50 88. 50 3. 50 83.75
33, 50 43. 50 48. 50 575
ANH . 03, 50 08, 50 103, 50 €9 00
81. 50 8R. 50 83. 50 B4 00
33. 50 43. 50 48, 50 M0
ALl 93 75 8. 75 103. 75 8915
81.75 8. 75 93.75 25
3 Th 43. 75 48. 78 ]
BT e acan 94, 00 99. 00 104 00 8950
£2, 00 £9. 00 24, 00 & 50
34,00 44,00 48, 00 & 50
B.A i, 4. 25 4. 25 M. 25 .75
52 25 8825 2425 875
34. 25 44. 25 45,25 HTE
B. Bl 94 50 99, 50 104, 50 80, 04
82 50 89. 50 . 50 §5.60
34. 50 44 50 49. 50 55.00
B C.o. M. 50 99, 5¢ M. 50 o0 25
250 88, 30 4. 50 BS, 23
34 50 44 50 48, 50 5523
BD__ ... 4. 75 99, 75 . 1. 73 o 50
82 75 89,75 %475 8550
3475 4#.75 40.75 53 50
B E ... 95 00 100. 00 105, 00 80.75
83. 00 80, 00 95 00 B85 TS
35 00 45.00 50,00 £5.75
B.Fae. ... 95 25 100, 25 105, 25 SL78
No.leeeo .| 8225 ©0. 25 03, 25 B5. 75
Factory..___._____ 3525 45, 25 50, 25 55.75

KEY
Freight Rates_____.______ 1 23 45678290
Index Letters..___._____. ABCDEPFPGHTII

Mr. Keehn claims that there has been a modifica-
ion of the information thus sent out after the bill
vas filed and before the trial, in that the book now
n use does not show the delivered cost; that is, the
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items of freight and the cost of the manufacturer wre
not actually added together, but both items are con
tained in the book, and all the shipper has to do is to
malke the addition. As said by the court, “In other
words, instead of having a four, he (the manufac-
turer) has two and two.” (Vol. I, p. 118.)

Keechn also claims that the rate book or tables
do not now include the differentials and terms of sale.
(Vol. I, p. 163.) DBut he admits that the teirms
of sale prescribed have generally prevailed in the
lumber industry (Vol. I, p. 155), and the differen-
tials as to 709, or 809, of the business are shown
in the regorts sent to the members (Vol. I, p. 177).
And it is not claimed that the association has ceased
ganding out the so-called cost prices, which show
the differentials between the different dimensions
of ma_le flooring, which represents 909, of the
business. (I{eehn, Vol. I, p. 131.)

Special attention is called to the fact that m the
hooks issued in 1922 and 1923 the tables of delivered
prices are designated as *“Delivered Cost Chart.”
Prior to that time these tables had been designated
“Table of Values.” See Table issued January 6, 1921
(Ex, 34, Vol. III, p. 322, side p. 554, et seq.). In this
hook, after the “ Concessions and Additions—Tables
of Values January 6, 1921,” appears the statement
“ Established for First Quarter, 1921.” (Side p. 694.)
These words were used advisedly, and refer to the
values, terms, etc., “ established” under the minimum-

price plan and the minimum-price basis. It was
15281241 ——8
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“under those plans that the delivered prices were
fired; and they were therefore designated as “values”
and not ‘“costs”. Apparently in these charts, the
delivered prices were not designated as “zvalues”
hefore 1916, the date when the minimum price plan
originated. On p. 320, side pp. 419 and 420, appears
a number of pages of a book dated May 21, 1913,
which is improperly designated as “ Gov. Iixhibit
96,” but which is probably a part of Gov. Exhibit
30 f. They show delivered prices, but are not desig-
nated “ Table of Values,” as appears in the table is-
sued May 15, 1916, (Sidc pp. 513, 514-521))

A method of determining the freight rate which
the memhbers have included in the price of flooring
has been in existence ever since the first association
was organized in 1905. DMr. IKeehn says, “ 1 was con-
nected with the association on April 1, 1905. 1 am
very familiar with this paper ‘Prices on Maple Floor-
ing, effective April 1,1905,”” and that the paper was
a table of prices on maple flooring by geographical
zones. (Vol. I, p. 111.) The document spoken of is
filed as Gov. Ex. 29. (Vol. III, p. 320, sidc p. 408,
but improperly numbered 498.) That was a simple
document as compared with subsequent tables; but
it showed the prices which were expeceted to be
charged for lumber delivered at various points in the
United States. Some specific points were mentioned,
but generally a speeified dclivered price applied to
all, or the grecater portion of a state. It appears,
however, that by 1911, a table of the nature of those
used in recent years and now in use had been devel-
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oped. (See Gov. Iix. 30E, Vol. III, p. 320, side p.
417.) And in 1913 the system had about reached
perfection. (Gov. lix. 30f [not 26] Vol. III, p. 320,
side pp. 418, 419.)

In order {or those producing and selling an article
to observe uniform priees, or a minimum price, and
thus avoid competition, it is essential that some
method be devised whereby they can easily ascertain
what the delivered prices of the article are at the
various points to which the commodity is shipped.

Different methods have been devised, but this
court has so far had presented to it no method so com-
plete in all of its details as the onc adopted by this
association. Here in most instances no computation
was left to be made by the manufacturer; and all he
had to do was to turn to his book and find the point to
which the shipment was destined, and he had the
price before hini.

If 1t was not intended by the members that the
prices of lumber should be controlled or in some way
affected by this organization, why was cach member
furnished with a list of fixed or designated prices? To
say that these elaborate calculations and their dis-
tribution among the members were not intended to
have, and did not have, any cffect upon the prices
charged by thc members is to disregard absolutely
every element of common sense in determining facts.
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VII '
Statisties

In the Articles of Association in existence from
January 1, 1913, to January 1, 1919, the article re-
lating to rcports provided that reports should be
made hy each member to the secretary at the close of
business each day of all deliveries and shipment of all
kinds of maple, beech, and birch {looring within the
United States except flooring purchased from mem-
bers of the association: and the sceretary was given
authority to examine the books and papers of the
members to verify statements; and it was also re-
quired that a sworn statecment showing total deliveries
and shipments for cach month should be rendered on
or before the fifth of the following month (Vol. 111,
p. 7); but there was no provision made for the distn-
bution of statistics by the sceretary among the mem-
bers of the association. The articles which were in
existence for the first three months in 1919 had a simi-
lar provision (Vol. III, pp. 20-21). The articles
relating to statistical reports in the Articles of Asso-
ciation which went into cffect January 1, 1922, and
continued until January 1, 1925 (Vol. I1I, p. 64),
have heretofore been copied in full (p. 8); and,
briefly stated, they provide that each member shall
report monthly on or hefore the fifth day of each
month (1) stocks on hand of the three varieties of
flooring; (b) unfilled orders; (¢) amount in feet of
shipments made during the preceding month within
the United States except purchases made from other
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members; {d) preduction for previous mouth; (¢) new
orders hooked during month; and (f) average prices
f. 0. b. flooring plant for 13/16"" x 23{’’ Clear, No. 1
and Iactory; and that cach member shall report
promptly at the end of each week all sales made during
the week of the three varieties of flooring, the reports
stating quantity, kind, and grade of flooring sold, the
delivered price sold at, the average freight rate to
destination, and the commission paid, if any; and
that all the statistical reports shall relate solely and
entirely to past and completed transactions and shall
be mailed “by the members to the Secretary, who
shall report the same to the members.”” (Vol. III,
p. 70.)

Monthly statistical reports of stocks on hand, of
unfilled orders, of shipments, of production, and of
average prices realized have apparently been made
hy the association to its members at least since Jan-
uary, 1912. (Government Exhibit No. 40, Vol. III,
side pages 956-960.) The earlicst such report printed
in the record is dated January 18, 1913. {(Gov. Ex.
40A, Vol. III, side pages 1003-1009.) This report
gives practically the same bare statistical informa-
tion as does the report dated April 17, 1923, which
is fully deseribed below (p. 97), but it does not give
the information in as great detail as does the later
report, nor does it contain any of the claborate com-
parisons in percentages and by the graphie represen-
tation, called a barometer, which the later report
makes between the current statistics and those for
earlier months and years.
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With the exception of a few months during 1914
and during 1916, when an exchange of quotations
was operated through the association (Vol. III, pp.
209 and 227, and Vol. IV, p. 430), no detailed reports
of actual prices were furnished the members by the
association until the weekly sales reports were
started in 1920. During this period the only reports
of actual prices were the monthly reports of average
prices f. 0. b. cars at the factory of 43" x 21{’/ face
maple flooring. Specimens of these reports, then
called Current Net Values, dated January 18, 1913,
October 28, 1913, and September 19, 1916, are
printed in the rccord. (Vol. III, side pages 1004,
2130, and 1322)) The carliest of these reports
merely gives the average price realized for five groups
of mills and the general average, but the later reports
are in the same form as the report of Average Prices
Realized, dated April 17, 1923, which is described
below (p. 98).

Mr. Keehn says that he doesn’t recall exactly when
the weekly reports of sales were started, but that it
may have Leen some time in 1920. (Vol. I, pp-
176-7.) The minutes of the annual mecting held
February 12, 1920, establish dcfinitely, however, that
the collection and distribution of weckly reports of
sales were authorized at that meecting. The perti-
nent portion of those minutes reads as follows:

Weekly Sales Reports.—In view of the
extraordinary business conditions now exist-

ing, it was the scnse of the meeting that weckly
reports of sales should be made in order that
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the members of the Association may have as
much information as possible regarding cur-
rent market conditions.

On motion the following resolution was
adopted by unanimous vote:

“ Resolved, 1. That the members make re-
ports to the Seeretary on Saturday of cach
week, piving a complete reeord of all sales
made during that weck of one carload or more
of Maple, Beech, or Bireh Flooring, the re-
ports to give date of sale, quantity sold (if one
carload or more), the thickness, fnce, grade
and wood, the delivered prices sold at, and
the Rafe Book index letters to indicate des-
tiation, but the names of towns to be omitted.

“2. The information contained in the re-
ports to be tabulated by the Secretary and
exchanged by him among the members only
who male the reports.” (Vol. IV, p. 528.}

The carliest weekly sales report sccured under
gubpeena and introduced as evidence is dated March
2, 1920, but it indicates that similar reports had
bezn issued for at least several weeks preceding that
date. (Vol. I1l, pp. 356-359.)

Because of the decision in the United States District
Court at Memphis in the Hardwood Case, on advice
of counscl the entire reporting system was suspended
from April 1, 1920, to August 1920. (Vol. I, pp.
146-7.) The weckly sales reports were also omitted
for a few wecks in December, 1921, and January,
1922, because of the decision of the Supreme Court
in the same case. (Vol. III, p. 152.) The Govern-
ment filed as exhibits statistical reports which cover
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practically the entire period from 1913 to 1923, and
weekly sales reports which cover practically every
week of the period from January, 1921, to October,
1923, but has had printed only a sufficient number to
fully illustrate the entire reporting system from its
inauguration down to the present time. As we are
now ecspecially concerned with the manner of re-
porting at the time the original bill was filed, we call
special attention only to such reports as illustrate
the system then in use, and also 1o one or two reports
made sinec the filing of the bill which indicate a
stight change which BMr. Kechn claims has been
made in the system since the institution of the suit.

Government Exhibits 44 to 48, inclusive (Vol.
ITI, p. 404, side pp. 2852-2858), are forms for indi-
vidual reports to be made by members to the sec-
retary of the association. The first {orm (Exhibit
44) is for a report showing (1) date, (2) quantity,
(8) thickness and face, (4) grade, (5) wood, (6) de-
livered price at which sold, (7) average freight rate
to destination, and (8) rate of commission paid, if
any, as to cach shipment, and at the bottom the
member is asked to report every Saturday, and if
no sale has been made during the week, to send the
blank in with such notation. (Vol. III, side p. 2852.)
Government Exhibit 45 is a form for reporting the
average prices realized f. o. b. plant for 4 x 24"
face Clear, No. 1 and Factory maple flooring, and
it shows the number of feet, the delivered price, the
quantity, and freight to destination of each grade
(side p. 2853). ILxhibit 46 is a form showing (1)
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maple flooring on hand of each dimension and grade
and (2) the unfilled orders on hand of each dimension
and grade (side p. 2854). Exhibit 46A gives similar
information with refcrence to beech flooring, and
Exbibit 4613 the same with reference to birch floor-
ing (side pp. 2855 and 2856). Ixhibit 47 is the form
of a report showing the amount of production of
each grade and new orders booked for each variety
of flooring, and Itxhibit 48 is a suminary of ship-
ments showing quantity of each variety shipped
(side pp. 2857 and 2858). Lixhibit 44 is a weckly
report, while the remainder are reports made at the
end of each month. ‘

" From the information obtained by these reports
the secretary compiles the information which he
sends out to the various members.

Government Exhibit 43-FFF (Vol. I1I, pp. 377-
384) 1s the report of all sales made by every member
during the week ending April 1, 1922, As hcereto-
fore shown, this was sent out to each member about
the middle of the following week. It is dated April 8,
1922. This report shows the date of cach sale, the
exact quantity of each dimension and grade, the de-
livered price, the Cadillac freight rate, the commis-
sion allowed, if any, and the member by which the
sale was made, the member being indicated by its
identification number. Government Iixhibit 43-
ZZZ77 (Vol. 111, p. 390) is the report for the week
ending July 14, 1923. It was made nearly four and
a half months after the bill was filed, and is in pre-
cisely the same form as the one made at the end of
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April 1,1922. But Mr. Kechn says that at the meet-
ing held July 19, 1923, the form of this weekly report
was so changed that it no longer identifics the particu-
lar mill reporting cach sale. Government Exhibit
43-AAAAAA (Vol. I11, pp. 398-402), the report dis-
tributed among the members for the weck ending
July 21, 1923, which is the first report made after the
alleged change, contains exactly the same information
as the previous reports except that the number of
the member reporting each sale is omitted, but in
this report the groups of mills are designated so as to
show that the first ten sales were made by members
of eastern lower Michigan mills, that the next eight
sales were made by the western lower Michigan mills,
and the remaining seven were made by the upper
Michigan and Wisconsin mills.

It appears from defendants’ exhibit G I (Vol TV,
side pp. 5340-5342), a weekly sales report dated
November 9, 1923, that other changes in the form of
the report were made between July 27, 1923, and
that date, as the later report has o different grouping
system, which is described below (p. —), and also
the July, 1923, reports have the following additional
information appended, which does not appear in the
report dated April 6, 1922: ‘

Averages of Sales Week Ended November §, 1023

lear | No. 1 |Foctory

i} x 244" faee Clear, No. 1 apd Pactory Maple Flooring, Slandard
Grades and Lengthy:
Averages of Deliverad Pricts. oo o oo eeaaaene 405, 62 | 867,57 | SR
Avernges of Averags Freight BatoS. o o oeeinriereeees ) .- 5
Average Cost of Frelghbe . oo ooy mB0] a0 890
Averages of Prices Realired ¥. Q. 13, Floaring Mt Resis...._.| 9282 | 8237 |
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Total Sales of {3 214" Face Maple Flooring

L 1 600 M feet.

2 T LT U 11 T

B T Lo, L 1 B
U P ;1 S LI

{¥ol. IV, side page 5342

In fact the rcports had formerly separated the
sales according to the geographical groups of mem-
bers. The sales reports dated March 2, March 16,
and April 20, 1920 (Vol. III, pp. 356-367), separate
the sales made according to the groups of the mem-
bers, but do not show the individual member making
cach sale. The reports dated January 13, January
20, January 27, 1921 (Vol. III, pp. 261-276)}, and
October 6, 1921 (Vol. I11, sidc pp. 2394-2398), give
the identification number of the member making
each sale and also separate the members according
to groups, although in the last-mentioned report the
separation into groups is only indicated by lincs
across the report. The small volume centitled “ Ad-
ditional Exhibits' contains weckly reports distributed
by the sccretary beginning with the week ending
March 4, 1922 (p. 1), and continuing to the report
dated February 24, 1923 (p. 41), although rcports
are not printed for all the weeks. In the first of
thesc reports the mills were divided into groups, but
in the report for the week ending May 20, 1922, and
in the succeeding reports they are not so divided.
Manifestly the resumption of this division after it
had been determined to omit the number of the
member reporting was to cnable the members to
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identify as ncarly as possible the members by whom
the sales were made.

That this may be done with considerable certainty |
is manifest from an analysis of the manner in which
the sales reports are prepared. The following table
shows that a definite and unvaried sequence was used
prior to July, 1923, in reporting the salcs made by
the different members.

Analysis of order in which identificalion numbers appear on sales reports

™l ~ - - - - - - - - - -
SAEMERERERERERERERERERES
TelTE T | TR 7' | TR | TR | TH | T/ | Th | Ta e
5 | Sg |y |Rg | | Rd | ¥ [ Hg | Fg | g |85 | 25
l_.'"" =2 | 2™ | = .= 2| e .= 2| e | o h'-:
Bi|Es|c=|asge | g4 |84 | 8= |5¢ |32 |3%53
= = = - < o Z [} f = = =
2 2 2 2 2 2 2 2 2 2 2 ¢
M| A" | 2d | 24 | 24 | 28 | 2¢ | 24 | M |
3| 3 ... 33 ;33 | 33 [ 33 933 |33 | ceeeed| 33
4% |...... 49 | &9 | | 49| 490 49 | 40} 4
I 3 3 3 2 3 3 3 3 3
5 5 5 5 [ I 5 5 3 5 5 5
TR I T £ N S T T S 14 | 14 4| M| M | b1
W 28 26 26, 265 1 N b1 R 26 26
-1 I I 30 | 30 | 30 | 30 | 3¢ | 0 | o | 30 | 3
37 | a7 | 3| 37| 37 |..... kY I | 37 |eo.o-. 37
47 | 47 | 47 { 47 | 47 | 47 | 47 | 47 | 47 | 47 |.eeee- 47
4 || 4 4 i 4 4 5
7 7 A . T N 7 7 7 7 7
________________________ 23 |ociefeeaa-.] 23 23 |-ao..p 23 px
3| M | 3 | o3 | 3 | 3¢ | 34 | 24 | 34 | 34 | 34 ] 3
42 | 42 | 42 | 42 | 42 | 42 | 42 | 42 | 42 | 42 | 42 | 4
@ 4| e | 44 | 44 | 24 | 40 | 44 | 44 | 44 | M
LT S N M 45 ||
s | W |- e 50 | s0 | 8 | %
22 22 | e R 22
48 | 48 a8 | 4% 48 T S R I 48 | 48 | 48 | 48
£l F:S I 5l oo.... ;) R I 51 51 -5 T . 81

A comparison of this table with the reports such
as the “Record of Average Prices Realized” dated
April 17, 1923 (Vol. ITI, side p. 2051), and the
“TRecord of Completed Transactions” dated October
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6, 1921 (Vol. ITI, side pp. 2401-2405), in which the
individual identification numbers are given under
the several groups, shows that this sequence in
reporting has always followed the group system even
when the groups were not otherwise designated, and
has always given the reports for the members in each
group in the numerical sequence of their identifi-
eation numbers. The several groups have therefore
been indieated by the lines across the above table.
Until some time after July, 1923, the several groups
and the numbers of the members in each group were

as follows:
Grouping prior to July, 1983
r Urpper
Eastern Western P
jower lewer M'('i'l:\gfm
Michigan | Michigan | 200 G158
mills mills cons
mills
2 3 4
24 5 7
33 14 23
49 bl 13
k11 42
kY 4
47 145
150

1 Wisconsin.

One of the pages of the Monthly Barometer Re-
port for September, 1923, dated October 19, 1923
(Vol. III, side p. 2863), shows that after the use of
the identification numbers was abandoned, the
Upper Michigan mills and the Wisconsin mills were
placed in separate groups, and another page of the
same report gives in a footnote the following explana-
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tion of the present grouping system (Vol. III, side
p. 2866):

Gioup 1. Bastern Lower Michigan Mills_______.____ . _______, 4
2. Western Lower Michizan Milla o ____________ [

3. Upper Michigan Mills___________________________._. 4

4. Wiseonsin Mills_ o . .. 4

5. Chieago, St. Paul, Tupper Lake Mills_ _______________ 3

Total Mills. ..o oooe e o

The record does not contain any statement as to
the present grouping of the members, but it appears
quite obvious that No. 47, William Horner, with a
plant at Reed City in the Upper Peninsula of Michi-
gan, has been transferred to the Upper MMichigan
group, and that the members constituting each
group ar¢ now as follows:

Grouping after July, 1528

Eastern | Western . 5t. Paul
Lawer Toawer Upper Wiseomn- | Chicago
Michlgan Michigan) MHSHIRND) sin ailly | Tupper
Mills i Mitls 3 Lake
2 3 7 n =
24 5 42 34 44
1 14 44 £5 51
] 2 4 30

37

\ %0

It is only necessary to assume that the same report-
ing sequence has been followed since July, 1923, to
ascribe with absolute certainty the figures as to aver-
age prices realized as given by the report dated
October 19, 1923 (Vol. I1I, side p. 2863), to the sev-
eral members of the association. A footnote to this
report states that No. 8, which according to the se-
quence should appear first in Group 2, made no sales,
and that no reports were received from Nos. 23, 37,
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amd 45, which according to the sequence should ap-
pear, respectively, last in Group 2 and first and third
in Group 4. Any member of the association could
therefore readily complete this report so as to make
it read in part as follows:

Range of average prices realized F. ). B. Michigan and Wisconsin Floor-
ing Mills in September, 1923, for New Orders Booked for Yz 2
Clear, No. I and Factory Muple Flooring, Standard Grades and
Lengths, after deducting Freight

Group 1—Eastern Lower Michigan Miils: Clear September
- S T T $95. 00
g 96, 42
3 o 100, 33
5 1 101, 15

AVETARC e eicmeemem - 98. 23
Group 2—Western Lower Michigan Mills:
. g No sales,
e g 93. 73
I R U 94, 89
B e mmmmmmmmemee e 95. 01
. 95, 81
[ No report.
Average. . ermmm—mm——aa 04. 89

Group 3—Upper AMichigan Miila:

T e e e e e————— 96, 40
A e e 7. 83
3 g 94 14
R Up RO PR 102. 18

AVETaRC e eaana 48, 64

Group 4—Wiscousin Mills:

2 T U PRSP R No report.

B e e cammmmmmm—————— 7. 17

Bl e e e e No report

5 SV SN 102. 36

A VTR . - o e ccemreacaaame o 99, 77

All Michigan and Wisconsin Mills, average. oo ooaeaos 97. 61
Includes reports from 14 Members, !

Ocrorer 19, 1923,

Under these circumstances the additional statement
in the footnote to this report of Average Prices Real-
ized that “Reports of Nos. 48, 22, and 51 omitted to
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avoid disclosing their identity” appears to be a mag.
nificent gesture but to mean nothing,

The individual sales appearing on the weekly sales
reports as now made up can not always be attributed
with mathematical certainty to the several members
of the association. Neverthcless, the creation of &
separate group for the Wisconsin mills so that one
group only includes three mills, three groupes only
include four mills apeice, and the other group only
includes six mills, must render it comparatively
easy for any person well acquainted with the industry
to determine with reasonable accuracy which mem-
ber has made each sale reported. A weckly sales
report dated November 9, 1923, is printed in the
record. (Vol. IV, side pp. 5340-5342.) It shows
for the week ending November 3, 1923, that group
1, the Eastern Lower Michigan Mills, made ten sales
divided among the four members of the group; that
group 2, the Western Lower Michigan Mills, made ff-
teen sales divided among five members of the group—
No. 37 having made no report; that group 3, the
Upper Michigan Mills, made fifteen sales divided
among, the four members of the group; that group
4, the Wisconsin mills, made four sales divided amony
three members of the group, No. 23 having made no
report; and that group 5, the St. Paul, Chicago and
Tupper Lake mills made two sales divided among
two members of the group, No. 22, the St. Paul mill
having made no report. At least the first and last
sales in cach group can be definitely ascribed to the
first and last reporting members of the group, and
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there can be very little doubt as to which member
made every sale in some of the groups, us an inspec-
tion of the report indicates that it 1s the present practice
to report all sales made by each member in the memerical
sequence on their order daies, so that a change from a
late to an carlier date indicates a change (n the reporting
member.

The monthly reports arc illustrated by Government
Ixhibit 40-5R, Vol. 111, p. 350, side pp. 2049-2059,
The first page is entitled “Stock Conditions and
Barometer for March, 1923,” and is dated April 17,
1923. It gives a complete analysis of current market
conditions. The first table on the page gives the
percentage sold of the available stock of each of the
three varietics of flooring and of each grade of cach
of the three varietics as of March 31, 1923, March 1,
1923, and March 31, 1922, and the second table gives
the inercases in the percentages sold (stated as
“points up”) of the three varietics of fooring, of
maple flooring, and of maple 24’/ flooring as com-
pared with the same day the preceding month and
with the same date the preceding year. Under
these tables is o column of statisties as to stocks on
hand, unfilled orders, shipments, produection, and
new orders booked, as of March 31, 1922, and March
31, 1923, and as to cach the increasc or decreasc as
of the latter date stated both in actual amounts and
In percentages. At the bottom of the page is a com-
parison of the average values of 13/16”" x 2}{*’ face
Clear, No. 1 and Factory Maple Flooring for March,

15221244 —17
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1922, and March, 1923, and the increase as of the
latter date stated both in dollars and in pereentage,
On the right-hand side of the page are seven columns
which illustrate the stocks and unfilled orders on
hand March 31, 1923, and the shipments, the pro-
duction, the new orders booked and the average
values for March, 1923, comparcd with March, 1922,
as the measure.

The second page of this exhibit shows the follow-
ing data as to each member individually for March,
1922, and March, 1923, to wit: “Stocks on Hand,”
“Unfilled Orders,” *‘Shipments,” “Production,”
“ New Orders,”” and “ Stock Changes,” showing the in-
creases and decreases. The third page is a record of
the average prices realized f. 6. h. flooring mills for
new orders booked for 13’ x 21{** Clear, No. 1 and
Factory maple flooring, standard grades and lengths,
after deducting freight, the members there appear-
ing in groups and the average price being given for
each member and for each group. On the next page
appears, first, “Shipments of each wood March,
1922-1923,” showing the increase, both, actually and
in percentage; second, “Production by Grades™ of
each variety of flooring and for all three varieties for
the years 1916 and 1922; and, third, the average
prices realized f. 0. b. Michigan and Wisconsin mills
for 13’/ x 214’ face maple flooring, after deducting
freights and commissions, for cach of the three grades
and for the product for March of each year 1916-
1923, and the averages for that period, and also for
March, 1923, and compares the figures for March of
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each later year, with March, 1916, as 1009, (side p.
2052). The next page shows, first, flooring of each
grade and dimension, all varieties, on hand MMarch
31, 1923, and, second, unfilled orders on hand March
31, 1923, for each grade and dimcnsion (side p.
2053). _

Side page 2054 shows, first, maple flooring of
each grade and dimension on hand March 31, 1923,
and second, unfilled orders for maple on hand March
31, 1923. Side page 2055 shows the surplus maple
flooring stock on March 31, 1923, of each grade and
dimension. By *surplus” is meant an excess of
100,000 feet. Page 2056 shows maple flooring sur-
plus in M feet March 31, 1923, and also the “Sum-
mary of Surpluses.” DPage 2057 shows, first, beech
flooring on hand March 31, 1923, giving each grade
and dimension, and second, unfilled orders for beech
on hand. Page 2058 gives the same information
with reference to birch flooring, and page 2059 is a
record of the receipt of March, 1923, reports, and
shows the date of the receipt of each report as to
stocks and unfilled orders, shipments, production,
and new orders, and average prices realized.
Monthly reports for other dates are printed, but a
study of those cited as Exhibit 40-YYY, p. 346,
side p. 1620-1629, which is for May 17, 1919, shows
that there is no snbstantial difference in their con-
tents.

Exhibits 40 and 41-2 U (Vol. 111, side pages 991-
996 and 2107-2108) are respectively the .Annual
Statistical Report for the year 1921, dated February
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17, 1922, and the Scmi-Annual Statistical Report
for the first half 1923, dated July 14, 1923. It is
not necessary to deseribe these reports in detail ag
they are in the same general form as the monthly
report. Briefly stated, they summarize and cor;-
solidate the monthly statsitics and compare the
totals and the averages {or the half year and the year
with the statistics for the first hall of the preceding
year and with the preceding yvear.

An analysis of the reporting system clearly shows
that there is no information withheld by one member
from another, and that everyone is perfectly familiar
not only with summaries which show the market
conditions generally but also with the exact con-
dition of the business of each of his fellow members.

The reporting system here in effect is more comn-
plete in its details than that used by the Tardwood
Associa.ion, which organization was held to be illegal
in American Column & Lumber Company v. Uniled
States, 257 U. S. 371.

The importance that is sttached by the members
to the information contained in these reports is not
a matter of conjecture or inference as the witnesses
in this case have testified with a considerable degree
of frankness upon the subject. This will appear
from the following citations and quotations from
the evidence of a number of the witnesses:

J. L. Colby, of Cummer-Diggens Company, after
being cross-examined at length upon the subject
(Vol. T, pp. 215-218), on re-cxamination says: “I
don’t want to give anyone the impression that we
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don’t pay any attention to the statistics distributed
by the association. I do want to state thet the
statistics are not the primary consideration with us”
(pp. 221-2}: and to the question “ Why is that price
always cexchanged bhetween you members if it is not
worth anything?” he answered, “It is & matter of
statistical information, some members micht con-
sider it worth more than others. I assume that
the member cun consider it or not just as he likes
when he gets it” (Vol. I, p. 224). This witness
probably was the least willing of all the witnesses to
admit the manifest use of the statistics made by the
members.

Mr. McLurg, of Kneeland-McLurg Lumber Com-
pany, testified as follows:

Q. You say, Mr. McLurg, that you consider
thosc statistics when you go to make up prices?

A. Yes, sir,

(). Are you the sales manager?

A. No, sir.

Q. You consider them pretty carcfully, don't
you?

A. 1 don’t. My sales manager watches
them. I pay very little attention to the sell-
mg.

Q. You examine and consider those weekly
sales reports?

A. He does; yes, sir.

Q. And they show the prices?

A. Yes, sir.

At which the sales were made?
Yes, sir.
And you regard that as of value?

Lpro
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A. Very valuable.

Q. And you also regard it as very valyable
the reports as to production? ’

A. Not so much production as I do stocks
on hand.

Q. Stocks on hand.

A. I don’t care so much about production
as I do with what they have on hand.

Q. Why is that valuable if it does not enter
into the making of the price?

A. T said it did enter into my making the
price.

Q. If those statistics showed that those
competitors were getting a good, big, high
price, why, you follow, don't you?

A. If our stocks are such that we can, and
if they are low, we buy from them, try to
find out who it is and buy some stock.

Q. But if they get a good high price you
follow, don’t you?

A. We try to get all we can; yes, sir.

Q. Well, you follow them?

A. We don't follow that as a lead.

Q. If they get a higher price than you do,
you try to follow them, don’t you?

A. Try to get all we can for our stock.

Q. Mr. McLurg, if they arc selling higher
than you are, you try to follow them, don’t
you?

A. Yes, sir.  (Vol. I, pp. 229-230.)

Mr. DeWitt, of Holt Hardwood Company, when
asked on examination in chief what the advantages of
being a member of this association were, said:

Well, one of the big advantages 1s the statistical
reports that we get; it enables us to find out
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what the market is doing, and as I testificd
before on that, then we can put the proper
grade of lumber into our mills to produce the
grade of flooring that is demanded by the
market, and it is not only an advantage to
the manufacturers but it is also an advantage
to the consumer. If we did not do that there
would be times when there would be a great
shortage of some particular kind of flooring,
naturally the price of that would be high and
the consumer would suffer, but from the fact
that we have that information it gives us a
chance to keep our stock pretty well balanced
with the requirements of the market; also that
same report quves us the prices being oblained by
other members of the association, although that
information 1s generally about two weeks old when
we get i, 1t 1s valuable to us. The standardiza-
tion has been a very wvaluable thing. (Vol.
I, p. 252.)

And on cross-examination this witness said:

Q. And that is the very reason you take
those statistics, isn’t it; you want to know
what your competitors are getting for their
lumber?

A. That was one of the reasons.

Q. Well, that is your main reason, isn’t it?

A. No; the other parts of the statistics is
also very valuable to us as I have already
testified.

Q. It is all valuable.

A. Tt is all valuable, that part too.

Q. When you go to make your price you
consider all those statisties, don’t you?
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A, Yes, sir. .

Q. And you fix the price very considerably
by what you learn from these statistics, don’t
you?

A. That is one of our sources of information,

Q). An important one, isn’t it?

A. Important one; yes. (Vol. I, p. 257.)

Mr. Shepeck, of 1. Stephenson Company, Trustees,
on cxamination testified:

The statistics issued by the Association are
a big benefit to us. The information that we
gather from these statistics as to stocks on
hand, production, new orders booked, also the
weekly sales reports, are of considerable benefit
to us. They enable us to form an opinion as
to what the conditions are and assist us in
intelligently handling our flooring business.

Q. How do you handle your flooring busi-
ness, whether you consider present prices or
future prices, or both?

A. We are concerned with both, (Vol I,
p. 264.)

And on eross-examination he testified:

Q. Isn't vour dollars and eents in the price
which you are able to make on account of
these statistics, there are your dollars and
cents?

A. Sometimes the statistics cost us money,
in order to get out.

Q. How do you lose money out of these
statistics? ‘

A. 1 feel pretty good sometimes, until the
statistics come along, and then I feel sick
and cut my price.
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Q. If you didn’t get the sickness vou might
have to cut more; sickness helps vou in that
case. If it wasn’t for the statistics you
wouldn’t, belong to that Association right now?

A, No; T dow’t think we would: we might.
tVol. I, p. 266.)

And again:

Q. But anyway, you do say that these
statistics showing demand and supply and
stocks on hand and all those things, and
prices paid, are of very great value to you?

A. Yes, sir.

(}. And, of course, that means that they are
of great value to you in that they enable
you to get more money out of your lumber?

A. Not necessarily; no, sir.

Q. Isn’'t that what you are striving for, to
get more money for your lumber?

A. To a certain extent; yes, sir.

Q. Would you be in business if it was not
for the money you get out of it?

A. No, sir,

(). You are striving for profits?

A. Yes, sir.

Q. And that is all you are striving for,
profits?

A, Oh, not entirely; no.

Q. You are not doing it for exercise, are
you?

* A. No.

Q. Or amusement; you could get amuse-
ment somewherces else?

A. T get amusement out of my business.
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Q. You are just the same as other men iy
business; you are in business 10 make money
out of it?

A. Yes, sir.

Q. And the thing that is valuable to you is
that which enables you to make more money?

A. It enables us to keep from going broke,

Q. That is the same thing?

A. Yes; to a certain extent.

Q. That is, it'’keeps you from losing moneyt

A. Yes, sir.  (Vol. I, p. 267.)

M. Hodges, of the Oval Wood Dish Corporation
of Tupper Lake, New York, who is the only member
in or near that locality, testified in chief:

I think the statisties that are furnished our
Company by the Secretary of the Maple Floor-
ing Manufacturers’ Association are very val
uable.

The weekly reports are valuable as showing
a trend of the market, whether the prices are
going up or going down and another valuable
feature is the amount of sales, that enable us to
know approximately how much of each grade,
for instance, has been sold within a certain
time.

Q. Do you regard the prices there more or
less important than the statistics with regard
to volume?

A. T think the statistics in respect to volume
are fully as valuable as the price statistics, be-
cause oftentimes it does not matter to me what
somebody in Michigan is getting. in prices; if
I know my competitor who lives eleven miles
from me is getting two dollars less than my
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figures show, that would influence me more
than what I might see in the sale reports.
(Vol. 1, p. 291.)

And again:

Well in the first place 1 think I would take
into consideration the economic situation, that
is, the general trend of the market, whether
it was up or down, and then I would take into
consideration my own particular stock con-
ditions. If T had a surplus of some one item
and wanted 1t moved, why I would be apt to
make a lower price, particularly if I saw that
some one else was making a lower price on that
same item. On the other hand, if the general
trend of the market was upward and T had no
accumulation of that stock and I saw some-
body was getting more money than I was, i
may tend to influence me to raise my prices.
(Vol. I, p. 292.)

And—

The mere fact that some one else was charg-
ing higher prices or lower prices than I had
been would not automatically cause me to
lower or increase my prices. I would consider
my own stock and the other conditions above
mentioned. The faclt that some oue else was
charging higher or lower prices than I was
would be considered as one factor and would
be given consideration by me. (Vol.I, p.293)

On cross-examination this witness said:

Q. Now, in regard to those statistics,
didn’t you join this Association very largely
to get the information that is contained in
those statistics?
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A. Yes, sir.

Q. Don’t you use it all the time?

A. What do you reler to?

Q. T mean all the statistics; don’t you use
them all?

A. Why, yes; certainly.

Q. Aren’t you studying them continually
with reference to your changing prices?

A. T wouldn’t say that; but we do study
them; we look them over whenever we get
them and take them into account. That is
one of the factors that determine our price.

Q. If it wasn’t for those statistics you
wouldn’t belong to the Association, would you?

A. I don't think so; it would be of no value
tous. (Vol. I, p. 300.)

Mr. Ralston, formerly Sales Manager for the
Receiver of William ITorner, in chief testified:

A. The Statistics, as a rule, are very, very,
valuable, especially as regards the production
and the stocks on hand and the general infor-
matiou given in these statistics that we re-
ceived from time to time. (Vol. I, p. 324.)

And on cross-examination he testified as follows:

Q. You said these statistics that you get
from the Association vou regard as very val-
unhle?

A. In the main; yes.

Q. And you emphasized the “very”—as a
matter of fact, you repeated it. You regard
that as one of the most valuable activities in
which the Association engaged, don’t you?

A. The statistics?

Q. Yes.
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A. Yes; as to costs and production, and ete.

Q. Taking statistics as a whole, regardless
of prices and production?

A, T sald before that there are some fea-
tures of those statistics that I don’t regard of
any value at all, and never did.

Q. And there are some other features that
are more valuable than other features?

A. Absolutely.

Q. And of course those statistics are valua-
ble in that they aid you in getting more money
for your lumber?

A. For our flooring?

Q). More money for vour flooring?

A. Some cases, and some cases the oppo-
site.

Q. If it didn’t aid you in getting more
moncv for your flooring, they wouldn’t be of
any value, would they?

A. There is something in that; true.

Q. Isn’t that absolutely true?

A. Not always. {Vol. I, pp. 329-330.)

Mr, Klesner, the representative ol the receiver for
Williamy Horner, testified as follows on cross-exami-
nation:

Q. If you were sclling at 90 and they were
selling at 95, and you got the information
through that report of the fact that they were
selling at 95, you would go up to 95 at once,
wouldn’t you, or you will go at least to 94%

A. Well, possibly.

Q. Well, wouldn’t you do it, isn’t that com-
mon sense?

A, Yes; that is common sense,
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(. Why, of course, and that is the way yoy
run your business, isn’t it?

Q. I will tell you, as I say, we pay very
little attention to the report; we are simply
governed by the market conditions, the price
for lumber, the cost of manufacture, we try
to get as near that price as we can, but if we
can’t get our price and we have to meet
legitimate competition, naturally we do it if
we need the business.

Q. When you speak of market conditions
the price is a part of the market condition?

A, Yes, sir.

Q. And the price revealed in those statistics
1s a part of the market conditions, isn’t it?

A. Yes, sir.

Q. And the stock on hand is a part of the
market conditions; that is true, isn't it?

A. Yes, air.

Q. That is, the stock that belongs to every-
body else and the stock that you have got is
a part of your market conditions?

A. Yes, sir.

Q. And you are controlled by all of those
things; as a matter of fact, you are controlled
by the stock on hand and the price at which
the flooring is moved—that is the fact, isn't it?

A. That is the fact.

Q. And all those things are revealed by
those statistics, aren’t they?

A. Yes, sir. (Vol. I, p. 338.)
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Mr. Greene, of the West Michigan Flooring Com-
pany, after a lengthy cross-examination upon the
subject, said:

Q. Let us sce about working both ways.
As a matter of fact you always want to get
all you ean for your lumber?

A. We are in the business for that purpose.

Q. And now after you get those reports,
and thosc reports show, say, that you are
selling at 95 and that your competitors are
sclling at 90, just as long as you can get 95
you will get it, won't you?

A. T presume I would; yes, sir.

Q. Yes; of course you will; never come down
until you have to, of course.

A. But it 3s fair to say——

Q. Is that true?

A. I come down to meet market conditions.

Q. You never come down until you have to,
until pressure is brought to bear on you from
the demand; isn’t that true?

A. That is usually immecdiately; yes, sir.

Q. Whether it is usually immediately or
not, just as long as you can get your 95 you
are going to get it, aren’t you?

A. Yes, sir.

(3. But if you cxamine those reports and
vou are selling at 90, and they arc selling at 95,
yvou immediately arc going to get your 95 if
you possibly c¢an, aren’t you?

A. Not necessarily, if my stock condition
does not warrant it. '

Q. Not necessarily, but you are going to
get it if you can, aren’t you?
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A. Within a period of time; yes, sir.

(). Just as quick as you can?

A. I presume so.

Q. Don’t you know? You run your bus-
ness that way to get all the money you cm
out of it?

A, Yes, sir. (Vol. I, p. 391.)

Mr. Dewey, of Bigelow- Cooper Company, deseribed
his use of the statistics as follows:

I analyzc the statistics that arc fumished u
from time to time by the Secretary of the
Assoclation so as to get as intelligent an ide
as possible of the condition of the industry.
These statistics throw a great deal of light on
that subject. I usc the statistics in the same
way as I usc other information regarding
gencral conditions. I prefer light rather than
darkness, so far as bhusiness conditions and the
conditions of the industry are econcerncd
(Vol. I, p. 397.)

The exhibits introduced in cvidence by the gov-
ernment also contain many statements showing the
great value and importance attached by the mem-
bers to the information contained in the statistics
and especially in the price statistics, furnished to
them by the association. As stated heretofore, no
detailed reports of sales were furnished to the mem
bers until March, 1920, and the statements made
prior to that date with refercnce to the current net-
values reports, which were monthly reports of aver
age net prices {. 0. L. mills and to their cffeet in st
hilizing, maintaining, and increasing prices, must be

' much more applicable to the effect of the present
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detailed weekly reports of individual sales. Some of
these statements arc as follows:

Market Condltions Comrlnsllt::ee Report, December 19,

As the present method of reporting Current
Net Values was adopted by the Association,
it is a matter of deep regret to the Committee
that all the members do not make this report,
as the Committee would then have complete
data upon which to base its conclusions. As
it now stands, the 23 members who exchange
this report are advised of the prices obtained
by each other, but they have no knowledge
of the prices obtained by the six members who
do not report, while each of the six members
1s traveling along, and in the dark as to the
prices obtained by the other 28 members of
the Association. These conditions can not but
have a depressing effect upon values, as all
the members are not in the position to refute
statements made by buyers regarding low
prices, which they would be in if they knew
from the reports of the member himself the
prices he is getting for his Flooring. All the
steps taken during the past two years in the work
of the Association, tending to greater publicity
and a freer and franker exchange of information
among the members themselves, have been of
benefit to them, and in times of slackened de-
mand and slories and rumors of low prices
team-work among those who are vitally inter-
ested Tn maintaining stable conditions in their
oun indusiry has the greatest value o them.
(Vol. I1I, p. 203.)

15221—241t—8


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


114

Market Conditlons Committee Report, January 28,1914

The improved method of reporting current
net values should also be noted. The olg
plan was to report the sales during the month
which were shipped during the same month.
Now all of the sales of the specified items
during the month are reported, regardless of
when shipment is made. This covers a larger
range of transactions and more clearly indi-
cates the trend of prices from month t,
month. (Vol. I1I, pp. 207-8.)

Market Conditlons Commitiee Report, February 13, 151

It has been hoped that the few members
who do not make the Current Net Values
report would conclude to do so in order that
every member may have the benefit of
knowing what every other member is getting
for his Flooring, as there is no question but
that some of the members, who do not make
this report, are led to believe that other mem-
bers are selling for less than they are actually
getting, and the same condition applies to
the members who do report, respeeting the
prices the members who do not report are
said to be selling at. This, as you wil .
readily see, can cause much demoralization
in values, because if a buyer tells you thal
so-and-so is selling his Flooring at such 2
price, you are not in a position to refute bis
statement because you are not fortified with
the information from the member himsell
of what he is getting for his Flooring. Whether -
or not all the members report, it would seem
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that the interests of the Association can be
best served by sending to every member the
individual reports of Current Net Values,
so I trust the members who are making these
reports will walve the reciprocal conditions
under which their reports are made and per-
mit the information to be sent hereafter to
the entire membership with the other regular
monthly reports. (Vol. IlI, pp. 331-332.)

Mzarket Condltlons Committee Report, March 23, 1914

In view of this data, the present selling
values of fooring may be considered $3.50
off on Clear, $2.00 off on No. 1, and $3.50 off
on Factory from the Recommended List of
May 21, 1913, and while these values are
lower than our statistics, the demand for our
goods and the market price of the raw ma-
terial warrant, the Committee is convinced that
without the exchange from month to month
of the information in the individual reports
of Current Net Values prices would have gone
much lower because of the dull season of the
year and the general uncertainty and appre-
hension regarding the business outlook for 1914.
(Vol. I11, p. 205.)

Market Condlitions Committee Report, September 24,
1914

In view of the complidated situation it
would indeed secem prudent to go slow and be
guided by a careful study of our statistics from
month to month, pursue a policy of “watchful
waiting” in respect to production, and safe-
guard ourselves all we can by aliberal exchange
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among oursclves of all available informatigy
regarding trade conditions as they develop,
(Vol. 111, pp. 219-20.) :

Tenth Anouzl Report of the Secretary, January 23,
1916

You have already received the annyg
statistics, and while they will be reviewed in
detail in the report of the Market Conditions
Committee, I would like to submit a contrast
of stock conditions and current net valyes
during the past three years. It proves beyoud
a doubt that cooperation can be made help
ful in bad times as well as in good times.
(Vol. III, p. 116.)

Market Conditions Committee Report, February 25,
1915

Because of the critical situation we are now
in it is of the utmost importance that ow
statistical reports be in the hands of the
membership very early in the month in order
that the information in the reports may be of
greater value to the association.

May we not depend upon your cooperation
in this respect, because after all it takes no
more time to make out your reports on the
2d or 3d of the month than it does to make
them out two or three weeks later, and at this
particular time of all times there is nothing
more important to us all than to have accurate
information as quickly as possible regarding
conditions which have such a direct bearing
upon our own welfare. (Vol. II1, p. 233.)
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Minutes of Assoclation Meeting, July 16, 1915

The members who make the monthly reports
of Current Net Values are in a position to
analyze in detall the net prices obtained by
other members and by each geographical
group. If you are not making this report you
are missing information that has proven to be
of great value in handling sales. (Vol. III,
p- 124.)

The great value both of the weekly sales reports
and of the statistical reports, and the importance of
their analysis by the members before attending the
association meetings, were emphasized in the Report
of the Market Conditions Committee dated October
28, 1921, part of which reads as follows:

. Weekly Sales Reports—The importance of
making the Weekly Sales Reports regularly
and promptly was discussed and the great
value of the information contained in the re-
ports regarding the current state of the
market was conceded, and three of the mem-
bers of the Committee who are not making
these reports promised to do so.  All the other
niembers of the Association who are not mak-
ing these reports are earnestly urged to do
s0, in order that every member of the Asso-
ciation may keep in close touch with condi-
tions instead of working in the dark.

More Cooperation.—We wish to make the
following recommendations in order that there
may be more cooperation in the work of the
Association:

1. That Dr. Earle, as President of the
Association, is requested to call a general
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meeting of the Association to be held as early
in November as possible.

2. That all the members of the Associatio
make their Weekly Sales Reports regularly
and promptly.

3. That all the members send in during the
first week in November their statistical reports
for the month of October so that a conference
can be held on Novemnber 16th or 17th.

4. That if the Sccretary receives hy Ne
vember Tth all the October reports from dl
the members, that his report Le made out
and mailed to the members on November
10th or 11th, so they will receive the October
statislics in advance of the mecting and have
an opportunity to analyze them and can come
to the meeting fully informed respecting trade
conditions as reflected by the statistical re
ports. (Vol. 111, pp. 254-255.)

A letter from Mr. IKeehn, dated December 3, 192,
to the three members who were not then contributing

to the weekly sales reports, again emphasized the
value of the information contained in them, and
especially of the information as to the current move
ment of flooring—a feature of the reports to which
great importance was attached by several of t
witnesses examined. This lctter reads as follow
(Vol. 1V, pp. 535-536):

DeceMBrr 3, 192L
Hour Harpwoop Coxpany,
Oconoto, Wisconsin.
GeENTLEMEN: One of the members of yoU
Market Conditions Committee, writing abo%
our latest weekly Record of Completed Traw
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actions, states that it is very gratifying to
note the number of members who are now
reporting regularly. They feel confident that
the members who do not report, evidently
having disecontinued their reports because
other members had neglected to report, now
fail to realize the importance of the valuable
information contained in our weekly reports
and that all but threce of the members are
reporting.

We believe our Weekly Sales Reports to the
members have a number of very good features.
Aside from their indication of the current
trend of the market, the demand for each
grade, face and thickness in each wood, the
total volume alone of weckly bookings in each
group, and the total of all groups, is enlighten-
ng.

You probably had an unusually large volume
o[ flooring orders for the week ended Novem-
ber 16th, and assumed that the experiences
of the other members were similar, but could
any member have known (or estimated) with-
out the existence of our Weekly Sales Reports
that the total New Business Booked of 19
members for the week ended November 19th
was very close to five millions? Without
these reports they could have knowledge only.
of an increased demand for Maple, Beech, and
Birch TFlooring, but the real extent of this
demand as affecting the different grades and
sizes of our flooring in combined volume
would not be known until weeks later, upon
the compilation of our November statistical
reports.


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


120

[t has occurred to us that you may fe
that you can not afford to e without thi
exchange of information when you learn that
all but three of our members have indicateq
they want this information by taking a minute
or two of their time to daily record all sales
on the blank forms provided and mailing them
to us at the close of each week. And we and
the reporting members would like to have our
weekly reports show our members’ sales 100€;
reported. Ve can do this if you, and the
other two missing members we are writing
to-day, will kindly send us the report of sales
for weck ended to-day. May we count oo
your cooperation?

Yours very truly,
GeorGE W. KEEHN,
Secretary.

The entire matter of the analysis and interpreta-
tion of the monthly, semiannual, and annual st
tistical reports which the members have regularly
received from the association for many years, and
of the value of those rcports as a basis for esth
mating future conditions, is fortunately covered
very adequately and fully in the Semiannual Report
.of the Market Conditions Committee dated July
20, 1917, and no comment other than to quote that
report in its entirety is necessary. The report is
follows (Vol. IV, pp. 438-440):

To members:

GeNTLEMEN: The statistical reports pre
pared by Mr. Keehn for the first half of the
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yvear give all the available data of that char-
acter. Whether such reports are regarded
as merely a comprehensive review and record
of n past pertod or whether they have an
additional value as a guide for the future,
depends largely upon the method of thetr
analysis and interpretation. When the sig-
nificance of each of the various factors of the
statistical data is determined and the influence
of other factors, such as outside competition,
building activity, and manufacturing costs,
buying scasons and the character of the de-
mand, is properly estimated, we have acquired
the Eyes of Business, can see ahcad with
greater clearness, and can plan for the future
with greater confidence of success.

As an aid in the analysis of statistics a
barometer has appeared in our monthly re-
ports during the past year to show a graphic
comparison of conditions with the correspond-
ing month of the previous year. The barom-
eter gives a birdseye view of conditions but
does not cstimate the comparative value of
its various factors. However, before discuss-
ing this feature, an explanation of the con-
struction of the barometer, how and why it
is thus made, may be informative and increase
its value.

During January and February we had 25
members, during Mareh 24, and during April,
May, and June 23. The barometeris adjusted
to these changing conditions in the following
manner:
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The first shaft is the Measure, and you Inay
have noted that it is always the same heigh,
It is an arbitrary yardstick.

The relative heights of the other shafts ape
determined by the percentage of increase or
decrease of the various factors based on the
reports of the sume members for correspond-
ing periods.  Consequently the June, 1915,
bustness of the two members who have dropped
out since the first of this year was not consid-
ered in making the barometer for June, 1917,

The barometer each month reflects a com-
parison under like statistical conditions with
the same month of the previous vear.

Returning now to the comparative values
of the various factors of the barometer:

The factors are:

Stock on Iland.
Unfilled Orders.
Shipnments.
Production.
New Business,
Average Values.

Inasmuch as the value of any factor may
change with the changes in surrounding con-
ditions, it is impossible to formulate any arbi
trary or fixed rules for determining market
econditions. The monthly combination of fac-
tors is kaleldoscopic—never twice the sae.
Consequently ihe significance of the varous
factors of the harometer must be estimated
by judgment based on experience.

This may be illustrated Ly the barometer
for June. DBased on the half ycar, it shows '
slightly less than the average *Stocks ot
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IHand,” the lowest ““IProduction,” and the
highest “ Average Values” of the period.
These are important factors and if considered
by themsclves would seem to foreshadow good
results for July. DBut the other statistical fac-
tors show that relatively ¢ Unfilled Orders”
fell 26 points in Junc and that “ New DBusi-
ness’ and “Shipments’ are the lowest in six
months. This gives us comparative results
based on corresponding periods last year.

To show the irend of current conditions, a
comparison of May and June this year indi-
cates that during June:

Stocks on Hand deereased 1 Point.
Unfilled Orders decreased 11 Points.
Shipments deereased 15 Points.
Production inereased 4 Points.

New Business decreased 36 Points.
Average Values increasced 3 Points.

The reduced volume of New Dusiness in
June may be due to earlier booking in antici-
pation of advancing prices, but the falling off
in Shipments should be scriously considered.
And it should also be noted that the first of
this month rccords the smallest volume of
Unfilled Orders shown this year.

It is obvious that right here the nonstatisti-
cal factors demand atllention. These are:

1. Building Activity.
Character of Demand.
Manufacturing Costs.
Outside Competition.
Buying beasons.

:'J"PWI:\'J
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We know (1) that there is a material de
crease in building activity that requires hard.
wood flooring; (2) that the demand for Clegr
is relatively less than for No. 1 and F actory;
(3) that the manufacturing cost of flooring
was never before so high as it is now and that
costs are increasing; (4) that outside compoti-
tion is active and aggressive; and (5) that
July is normally a quiet month for new busi-
ness and is more likely to be so under present
conditions,

The foregoing brief analysis of conditions
the first of this month affords a basis for the
conclusion that the volume of Shipments and
New Business for July will be less than nor
mal, but that the special demand for No. 1
and Factory may support some advance in
prices of those grades. It is also evident that
at present the demand can not be increased
by price concessions. Also that prices are
not likely to be reduced on account of high
manufacturing costs and easy warehouse con-
ditions. The present manufacturing plan
should be to reduce the output of Clear floor-
ing and increase the output of No. 1 and
Factory.

This is not a Semiannual Report in con-
ventional form. It is rather a report and
explanation of methods, and your committee
has taken the liberty of offering it with the
hope that it may suggest ways of analyzing
our statistical reports from month to month
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so that they may be more valuable to you as
a basis for estimating future conditions.
Respectiully submitted.

Morris E. ThoMas, Chairman,
. Harvey WILCE,
B. P. WaEDoN,
Wiriam E. Cox,
GEORGE STRABLE,
C. H. Law,
J. D. StarLE,
Of Market Conditions Commiltiee.

VIII

Assoclation Meetings

Article IX of the Articles of Association under
which the defendants were operating when the
petition was filed provides that an annual meeting for
the election of officers and trustees and the transaction
of other business shall be held on the third Wednesday
of January of each year; that regular meetings for the
transaction of business shall be held on the third
Wednesday of April, July, and October of each year;
and that special meetings may be called by the
President or a majority of the Board of Trustees on
not less than five days’ notice. (Vol. III, p. 67.)
Each of the Articles of Association under which the
defendants operated from 1916 to 1922 contained
a similar provision (Vol. 111, p. 17, p. 28, and p. 40},
but the Articles in effect from January 1, 1913, to
December 31, 1915, provided that there should be
five regular meetings in addition to the annual
meeting (Vol. 111, p. 4).
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Mr. Keehn testified that he never kept a minyt
book, but that he made rough notes and wrote they
up and mimeographed them and sent the reports 1o
the members as memoranda of the proceedings of
meetings. e also testified that he did not have any
of the minutes of the meetings during the period
when the Articles of Association dated January 1,
1913, or any of the succeeding articles were in efleet,
other than those he had given to the Department of
Justice. (Vol. I, p. 79.) All those minutes or
memoranda, and all other minutes, reports of the
Market Conditions Committee, and reports and
circular letters to members from the secretary, which
the Government secured under subpcena duces
tecum to each member of the association, wer
introduced in evidence and appear in various por-
tions of the record. With reference to the Market
Conditions Committee, Mr. Keehn stated:

These associations at one time had a com-
mittee called “Market Conditions Commit-
tee,” with, I think, about 7 or 8 or 9 mem-
bers. The functions or rather the duties of
that committee were in a general way to
find out the state of the market, the trade
eonditions, and to make an analysis of con-
ditions generally and report to the association
as to their findings. They sometimes made
their reports to the association in the meetings,
sometimes by mail to the association. I sent "
out the reports of that committee to the mem- -
bers of the association, and when the reportt |
were made verbally at association meetings |



127

might reduce them to writing or they might
be referred to in the minutes of the meetings.
Anyway, I circulated them among the mem-
bers of the association.

I couldn’t say positively from what sources
this committee got its information. I sup-
pose {rom all sources. The committee ascer-
tained from past transactions what the prices
were at which maple flooring was being sold.
(Vol. 1, p. 95.)

The last report of the Market Conditions Com-
mittee which was introduced in evidence is dated
QOctober 28, 1921, and according to Mr. I{cehn that
committee was not succceded by another committee,
but a new committce was created called the *“ Cost
Surveys Committee,” and it has been operating since
in accordance with the articles of association of
January 1, 1922. (Vol. I, p. 96.) '

With reference to the number of meetings held,
Mr. Keehn testified:

Q. Now Mr. Keehn, going on to another
matter, you held meetings?

A. Yes.

Q. How often were those meetings held?

A. During the past year 1 think they were
held about monthly, there may have been months
they were not held. In former years they were
held quarterly and semiannually and ennually.

Q. When did you begin holding those
meetings monthly?

A. I would say from memory some time late
in 1921 or during the year 1922.
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Q. It is a circuitous track. Anyway, the
meelings began to be held monihly after the
decision 1n the Hardwood Lumber Company
case. .

A, Not in cvery case monthly, but T wouli
say in a general way monthly.

Q. Before that they had been held quarterlyt

A. There werce sometimes special meting
and semi-annual meetings and annyal mee.
Ings.

The Court: Haven’t you the records her
that show the proceedings of these meetingst

A. We have many of them, but not any
of the old oncs.

Q. Did you keep minutes of all the meet-
ings!

A. We kept minutes of all meetings bl
didn't keep all minules of all meetings.

Q. What did you do with the minutes that
you haven’t got?

A. That we have got or haven’t got?

(). Haven’t got?

A. They go back for a long period of time,
and we don’t keep all those things.

Q. Have you got all minutes for the ls
two years?

A. 1 think probably we have. (Vol. I, pp.
132-133)

The first meeting in 1922 was held January
12th. Other meetings were held during that
year on February 25th, March 9th, March
29th, April 20th, May 17th, June 21st, Julf
19th, August 16th, October 24th, Novembes
15th, and December 19th.
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We held meetings subsequent to that and
are holding them now. (Vol. I, p. 134))

And with reference to the proceedings and discus-
sions at meetings of the association, Mr. Ieehn

testified:

We had no stenographer present at the
meetings and didn’t undertake to take down
just what was said and done.

Q. You just made a memorandum of some
things?

A. Made a memorandum of all things that
were talked about in these meetings and wrote
them up afterwards.

Q. Do you mean to swear that your minutes
of those meetings show everything that was
talked about?

A. By the Association as an Association
meeting, with the exception of the details of
the defense of this suit. That was not
written out.

Q. Well, I believe you swore the other day
that you didn’t have, or didn’t record the
action of the meeting with reference to a dis-
continuing of that allotment?

A. No; we didn’t record that. That wasin
1920.

Q. In those meetings what did you discuss?

A. Well, discussed trade conditions generally.
as reflected by statistical information; they dis-
cussed the markel prices of rough maple floor-
ing or lumber; they discussed manufacturing
and market conditions; they sometimes dis-
cussed labor conditions; they would devote a

large amount of time to discussing the adver-
15221 —241 9
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tising campaign which the Association hgg
had under way during the last vear and a hglf
or two yedars; spent considerable time on Grade
Committee work, also on the petition pre-
sented to President Harding when he was alive
about doing something on the duty on Cang-
dian flooring; all those things were fully out-
lined in the minutes of the meeting.

Q. Did you cver discuss the price of maple
{looring?

A. We do not discuss the price of maple
flooring at the present time.

Q. Never mention it?

A. We do not discuss the future priees to
be charged. There is no reaszon to discuss
past prices because they are contained in the
weekly sales report which the members have
before thev come to the mectings.

Q. You never mention the prices of flooring
at all?

A. Not as an association discussion,

Q. What about the individuals that stand
around?

A. I don’t know what they talk about.
They may talk about a hundred different
things. I am speaking abort the association
discussions—what the association discesses.

Q. That is when they assemble around there
and do not get up publicly to make speeches 1o
each other?

A. They do not talk about the pricc of floor
ing theyv are going to charge.

They met every month and discussed the
particular matters ovtlined in our minutes of
the mectings. They were written up in the
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minutes of the meetings. They usually meet
at the Congress Hotel. Somctimes about 11
o’clock, and staying in secsston until about
12.30 or 1 o’clock, then have lunch and get
together again about half past 1 or 2 o'clock,
and many of them go to the ball game, and
that 15 the end of the meeting. It wsvally
breaks up about three o’clock. (Vol. I, pp.,
134-135.) s

On cross-cxamination Mr. Keehn testified further
with reference to the same matter:

We have never discussed the prices to be
charged or asked for maple flooring. We of
coursc have the weekly reports of sales and
monthly report, and which are past transac-
tions, and sometimes as those reports were dis-
tributed at the mceting they looked them
over. (Vol. I, p. 174.)

Alr. William L. Saunders stated on direct examina-
tion that at the association meetings in Chicago he
met his maple-flooring friends with less trouble than
would otherwise have Deen the case, that he was
frequently able to dispose of rough maple lumber at
the meetings to manufacturers who do not own their
own stumpage; and that at the meetings they also
discussed wages or manufacturing troulles, also car
service, traffic difficultics, and the merits of the dif-
ferent flooring machines, ctc. He also stated that
standardization of flooring had been perfected only
step by step during the past fifteen years and is one
of the featurcs of association work, and that at the
meetings which he had attended therc had never
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been any discussions with respect to the futur
prices of flooring.
On recross-examination Mr. Saunders testified a5

follows:

Q. Since he went into these meeting mat-
ters, I will ask a question or two. You tried
to prove the things you did not discuss when
you get together. Do you ever say anything
about the market for lumber?

A. Of our rough lumber?

Q. No; Maple Flooring; when you mest
these gentlemen who are concerned in manu-
facturing Maple flooring, do you ever spesk
about market conditions?

A. As to the question of supply and de
mand—things of these kind, do you mean?

Q. Yes. Do you talk about that?

. A. Individually, not collectively, not as an
Association.

Q. You mean as you are standing about
together, or lunching together, you talk that
all over?

A. Yes, sir.

Q. Do you talk about the priees that you
have been getting for your lumber?

Mr. DarBy. Do you mean flooring o
lumber? _

Mr. FowLen. When I say lumber I mean
flooring.

A. Personally, 1 have no knowledge o
prices ever being talked.

Q. You talk about everything else but
prices?

A. That is the least of our troubles.
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Q. If you don’t get a good price, you will
soon go to the wall.

A, Yes, sir.

QQ. That is what you are specially interested
in?

A. Yes, sir.  (Vol. I, p. 206.)

Q. So you mican to say that you gentlemen
will talk about everything eclse connected
with the Maple flooring industry but you
won’t hint prices?

A. I think that subject is the least discussed
of any.

Q. Then it is discussed, is it? You say
it is the least discussed?

A. Oh, it would be impossible not to men-
tion it sometimes in your conversation. I
might confess that my price was so-and-so,
and the other fellow might say his was so-and-
80.

Q. Since you have been reporting your prices
from week to week, every single sale to the
Association, why are you so awfully particular
not to talk about it between each other?

A. The individual member does not know
what my prices are as I report them to the
Association,

Q. He did up to July last, didn’t he?

A. Yes.

Q). Before last July—if your mouth hast
been shut so tight since—before last July
when you were reporting your prices to the
Secretary and he was sending it right out to
every member of the Association, why were
you so awfully particular not to talk about it?
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A. T took the chance of his remembering
as to what my quotations were previously
and it wasn’t necessary for me to mention i,

Q. Would you ever talk about what the
prices would likely be in the future, whether
prices were going up or down, market condi-
tions were favorable or unfavorable, ever talk
about that?

A. I'might have expressed my opinion about
that.

Q. Didn’t you time and again talk that one
thing?

A. You mean now as an mdividual talking
to an individual?

Q. Individuals talking around there, either
on the floor of the Association or at your
luncheons, or anywhere?

A. Or in the lobby of the hotel?

Q. Lobby of the hotel or anywhere?

A. We might discuss those things.

Q. Well, didn’t you, as a matter of fact?

A. I think, as a matter of fact, we would
to certain extent. (Vol. I, p. 207.)

Mr. Frank M. Hodges stated on his direct exam-
ination that therc could not have been more than
two or three meetings after he joined the association
in August, 1921, and he did not remember whether
he attended all of them, and that he attended per
haps two-thirds of the meetings during 1922. (Vol
I, pp. 295-296.) The following interrogation then
took place:

The Court. Now, during 1922, at thest
meetings which you attended, was there any
discussion of market conditions, trend of the
market, prices realized?
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A. 1 don’t recall any such discussions in
the mcetings. We had reports of costs com-
mittees, of course, on rough lumber and manu-
facturing costs and things of that sort.

The CoUrt. You certainly discussed those,
did you not?

A. Yes, sir.

The Courr. Can you tell me why? Was
not the natural discussion of market condi-
tions, the market trend, the outlook?

A. Yes.

The Court. Will you tell me why there
wasn’t any discussion of it?

A, Well, I think that alter the deeision of
the Supreme Court about those things that
our attorncys advised us that those things
were not to be discussed; I don’t recali,

Q. But youdid discuss the past transactions,
did you not?

A. Oh, yes.

Q. And the cost of rough lumber and manu-
facturing costs and the advertising campaign
was discussed?

A. Yes, sir.

Q. And traffic questions would come up,
but those of past transactions, I understand,
you discussed.

A. What do you mean?

(3. These reports which would show what—
the monthly reports of the secretary.

A. Oh, yes.

Q. But there was no understanding or
agreement with respeet to futurc prices.

A. No, sir.
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The Court. What benefit did vou derive
from discussing past transactions?

A. Well, we were enabled to find out how
much stock of certain grades had been shipped
and what had been obtained for it, that was
valuable information.

The Court. What was the benefit of that?

A. It shows what stock was being moved
at the time.

The Court, Well, it enabled you to forecast
what was going to happen in the future?

A. To a certain extent.

The Court. And that was the only benefit?

A. To a certain extent; ves, sir. (Vol. |
pp. 296-297.)

On cross-exammation Mr, Hodges testified as
follows:

Q. How far is Tupper Lake from Chicago?

A. Oh, it is probably 900 miles, something
like that.

Q. How long would you be in scssion there
at Chicago?

A. One day, usually.

Q. When you had those meetings you had
these weekly sales reports hefore you, didn't
you?

A. Yes, sir.

Q. They were distributed around among
you, weren’t they?

A. Yes, sir.

Q. So that you would have themn right
before your eyes while you were going oD
with your discussions?

A. Sometimes they were.
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Q. Anyway, after vou got there, he dis-
tributed them among you?

A. Possibly the last week’s statistics, if they
had not been mailed he would distribute
them at the meeting.

. Distribute them monthly. These stock
reports and shipments and things of that kind,
you had them before vou. too, didn’t you?

A. Yes, sir.

Q. So you had the whole situation there
right Defore your eyes, every member during
those discussions, did you?

A. We did not diseuss them at the meetings.

Q. What did you have them before your
eves for? What were they distributed among
you for, and why did you have them in the
meeting if you did not discuss them?

A. Well, we could look them over; they
were distributed to us there rather than to
be mailed to us at our home.

Q. Well, what did you talk about, then,
that was in those reports, if you didn’t talk
about prices?

A. About stock conditions, manufacturing
costs, things of that sort.

Q. Now, you mean to say, do you, that
when it came to a question of price on past
transactions that your mouths were simply
shut; is that right?

A. T wouldn’t say that entirely. (Vol. I,
pp. 297-299.)

As in the case of the discussion as to the value of

the association statistics, Mr. Ralston was one of the
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frankest witnesses exammed with refcrence to the
matters discussed at the association meetings.

On cross-examination he stated that he was a men-
ber of the Market (‘fonditions Committee for about g
year or a year and a half; that that committee simply
gathered information as to the costs of manufacture
tesi runs, the average of the test runs and general -
formation on the markets and on conditions for the
benefit of the members of the association; that there
was no report made of any kind to amount to anything
but generally the comnmitice just talked in the general
meeting of what they had found, and that the report
was discussed in the open miceting.  (Vol. I, p. 330)
He then testified as follows:

Q. As a matter of fact, that is one of the
principal things that wus discussed in those
meetings, was it not—the general market con-
ditions?

A. The yeneral market conditions were always
discussed; yes.

Q. And the range of prices!

A. Sometimes.

Q. Wasn’t that onc of the things that was

generally discussed—range of prices!

A. Not alwayvs; no.

Q. Didn’t you consider where the prices
were, going down or going up or had been
going down ot going up?

A. There was probably some talk of that,
more or less, yes.

Q. That was the interesting thing, wasn't
it, whether prices were going down or up?
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A. Absolutely 1t 1s to any manufacturer, it
might be.

Q. When you were talking about general
market conditions, it was with reference to
whether 1t would justify prices going up or
whether it would necessitate their going down?

A. Not ncecgsanlly, it was merely the talk
from that Committee was merely on general
conditions and on the general state of the
market.

Q. Wasn’t the ultimate thing vou had in
mind whether or not the price should be ad-
vanced or whether vou would have to lower
the price?

A. That may be true, I couldn’t say what
was in their minds.

Q. Really, wasn’t that true that that is
what you were driving at all the time?

A. There is no guestion at all 1f [ went to one
of those meelings, I went therc to get information
if I could as to market conditions and the reason
[ wanted that information was to know what |
would do with my prices, yes.

Q. That was the ultimate object you had wn
mind all the time?

A. Absolutely.

Q. That is what you wanted all of this in-
Jormation for!

A, Why, it would be useless to us for any
other purposes.

Q. And that is the reason all of you exchanged
all this information about yourselves, was it?

A. Yes, it was spoken of that way. (Vol. 1,
pp. 330-381.)
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On redirect examination Mr. Ralston stated thy
it was a year and a half or two years before thyt

he had been on the Market Conditions Committee
and that he did not know of any Market Conditions
Committee maintained by the present association,
ITe never served on the Cost Surveys Committee of
the present association, and ceased attending the
association meectings about May, 1923. (Vol. |
pp. 331-332.) The following interrogation then took
place:

(3. 1 wish you would state gencrally whai
was discussed or what had been discussed ai
the Association meetings, say, from March
1922, until you left.

A. The discussion was the cost of produe
tion, market conditions to some extent, adver-
tising—the Association put on a very elabo
rate advertising campaign a year or so ago—
and general conditions of the lumber industry
and the flooring industry. I think that was
practically the——

Q. About how long did those sessions last;
how long did you use to stay at the Association
meetings?

A. Sometimes only in the morning. Octa
sionally 1 stayed for lunch; sometimes I was
there a while in the afternoon. Sometimes
I got in trouble; was called down for leaving;
I was accused of going out to get business and
let the Association run itself.

Q. State whether or not at the Association
meetings since its organization in 1922 they
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discussed at those mcetings the future prices
of maple, beech, or birch flooring.
A. No;notatall. (Vol. I, p. 332.)

On recross-examination Mr, Ralston testified as
follows:

Q. You discussed past prices?

A. Past prices, yes; and general market
conditions.

Q. Did you stop right at the minute you
were talking or did you stop an hour or two
beforehand?

A. I really couldn’t say where the stop was.
The talk as a rule was all general.

Q. Just discussed the prices until you got up
to the present and then you quit; is that it?

A. I didn’t say that; I just simply said
I really couldn’t say. (Vol. I, pp. 832-338.)

An interesting commentary on the value of attend-
ing the Association meetings is contained in a letter
dated January 381, 1928, from the North Branch
Flooring Company to the Flanner Steger Land &
Lumber Company and in the answer of the latter
company dated February 5, 1923. DPart of the
first letter reads as follows:

The writer was very glad to see Mr. Flanner
at the meeting last week and wishes to take
this opportunity to encourage your regular
representation at these mectings. Ve can say
from actual ezperience that the personal eon-
tact and assoctation with the other members has
become very valuable to us and we have been
able to capitalize this lo a remarkable degree.
(Vol. IV, p. 479.)
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Aund the answer stated:

We are quite in aceord with what you haye
to say regarding the wvalue of attending the
Flooring Association mectings. It is the ex
pectation of My, Frank Flanner and myse
that some one from this company will he o
these meetingz.  (Vol. IV, p. 480)

The appellant’s brief states that “inasmuch as the
expenses of members to and from the monthly meei:
ings were paid by the association, it is not surprising
that a majority of the members usually attended
these meetings” (p. 232), but although that fact may
explain why the member from Tupper Lake is able
to make the 900-inile trip to (hicago every month,
it does not explain why the member in Chicago &
willing to contribute, through the association ex
pense fund, a portion of the expenses of that tnp.
The latter fact cerlainly constitutes unparalieled
generosity on the part of the member in Chicago,
if, as intimated in the appellant’s brief, the primary
object in attending the association meetings is 0
secure the instruction or diversion offered by a great
city or to make sales to customers in Chicago.

Great cmphasis is placed by counsel for the
appellants on the alleged reformation in the practices
of the associntion in accordance with an opinion
given by Mr. Newman after the decision by the
Supreme Court in the 1Iardwood case. As stated
heretofore, however, no change was made in the
reporting system of the association on account o
that decision, and the only material modification
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made in the form of the association’s activities
appears to have consisted of the disecontinuvance of
the Market Conditions Committec anfd of the
monthly reports made by that commmittee analyzing
and commenting on the association statistics, in
accordance with the advice that the association
“must gec to 1t that no one classifics, analyzes, inter-
prets, comments upon or makes any recommenda-
tions concerning the samne, or makes any prophesies
as to the future prices, output, or other matters.”
(Vol. II1, p. 152.)

During the period from 1913 through 1921 the mem-
bers of the association regularly received written
analyses of conditions by the Jarket (Conditions
Committee along with their statistical reports, and
it was not necessary [or them to hold more than four
or five mectings a year to transact the business of the
Association. As testified by Mr. IXeehn, however,
the practice of holding monthly meetings was started
after the decision by the Supreme Court in the {lardwood
case, and mectings have been held nearly every month
since then. The defendants who testified, and coun-
sel for appellants in their brief, emphasize the neces-
sity for the frequent mectings to discuss questions
relating to grades and grading rules, to standardiza-
tion, to manufacturing difficulties, to advertising, to
traffic questions, to the tariff on flooring, to f{reight
rates, and to labor troubles, but such questions must
have arisen as frequently if not more frequently prior
to 1922 than after that date, 2s no changes in the asso-
ciation grades or grading rules or in the standard
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sizes have been made since the present articles
association went into effect.

The following table shows what subjects wep
actually most regularly discussed at the associatip
meetings during 1922 after the reorganization of the
association was completed and the new Articles ¢f
Association were adopted. The first twelve subjects
are those suggested by the defendants as those re
quiring frequent discussion, and the last seven sub
jects are those which the government contends sug
gest the correct answer to the question why the prax
tice of holding monthly meetings was mstituted after
the decision Ly the Supreme Court in the Hardwood
Case and the consequent discontinuance of the writ-
ten reports analyzing and interpreting the statistics
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That flooring data, stock conditions, and average
costs computed in accordance with Article XIV of the
Articles of Association were subjects of primary
importance for discussion af the Association meetings
held in 1922 is further shown by a consideration of the
letters sent out by Mr. Keehn to remind the mem-
bers of each meeting.'’

The letter dated May 10, 1922, with reference to

the meeting to be held May 17, 1922, reads in part
as follows:

Among the subjects to be discussed at the
meeting are the following:

* * * * *

3. The Committee on Cost Surveys will
meet on the affernoon of the 16th and will
make a comprehensive analysis of the Average
Cost of Manufaeturing and Marketing Maple
Flooring as ascertained according to Article
XIV of the Arficles of Association, and will
make a report to the general meeting.

If you have recently purchased any rough
Maple Lumber on the open market or if you
have any information regarding any pur-
chases or sales of same, will you please send
the information on the 15th to the Secretary,
giving the prices F. O. B. sawmill (omitting
the location of the sawmill), and the cost of
freight from the sawmill to your flooring
plant? This information will be very uscful
to the committee in its work and it will be

! Letters to members giving the dates of meetings and the subjects
for discussion were sent out under the following dates and are printed
in the record as indicaled: Vol. IT1, May 10, 1922, p. 170; June 15, p.
172; July 13, p. 175; Aug. 18, p. 181; Sept. 21, p. 184; Oct. 24, p. 185
Novw. 10, 1. 1% Dee. 14, p, 196,
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held strictly confidential and no information
will be given revealing the identity of the
buyer or seller, or the source of the informa-
tion, if you so desire.

There has been a good volume of New Orders
Booked since the last meeting, and it will be very
interesting to know how business has been running
during the first half of May. It looks as if the
13/16" x 224" face No. 1 Maple flooring will be
oversold to a greater extent than on April 18th, the
date of our last compilation.

Please remember to bring with you to the mecting
the flooring data as per blank form below, so the
data can be summarized and the members fully in-
formed as to actual stock conditions, etc., on May
15th.

Yours very truly,

Grorge W. KEEHN,
Secretary.

Flooring Data May 1-15, Incl.
Shipments e emmmmemae L M
Production “

Stock conditions of 13 x 2Y{"’ face maple flooring

On May 15 | Cleat | No.l { Factory | Total
Breckon Hand.. . iieimad|eean M{aaa.. M l ...... Mijo....M
LRE ) (B s T PR L LEN PO "ol ‘
Unsnid ________________________________________________ wolo 1] l ______ Mol £
Oversold T '

(Vol, II1, p. 170).

Each notification of a meeting to be held requested
the members to send or bring flooring data as per the
blank form copicd above and the letters dated July
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13, 1922, and Aug. 10, 1922, cmphasized the impor-
tance of this information as follows:

It is important to know how the flooring
business is running so far this month and we
wish to suggest that if the members will supply
the data as outlined on the blank form below
covering the first half of July and mail the
data to us at the closc of business July 15th,
or on Monday the 17th at the latest, that we
will compile same and have it ready as soon
as the meeting is called to order. This will
save time and give you a better opportunity
to consider the relations of supply and demand
as reflected by the data than if the matter is
delayed by our not getting thesc reports until
the members arrive in Chicago and then not
getting them compiled until late in the
afternoon. (Vol. III, July 13, p. 175.)

Please be surc and bring with you to the
mecting the flooring data as per blank form
below so that you will have as complete infor-
mation as possible regarding statisiical conditions
on the day of the meeting. (Vol. 111, Aug. 16,
p. 181.)

That the flooring data requested in each notifi-
cation of a meeting is especially important in enabling
the members to forecast future conditions, and that
the discussion of the statistical and trade conditions
at least was not confined to the past, is indicated
by the letter dated Fcbruary 19, 1923, which Mr.
Keehn sent to the members and which reads as
follows (Vol. IV, p. 470):
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FEBRUARY BUSINESS

To members:

Ge~ntLEMEN: We have received flooring data from
14 members of the Association covering the first 13
days of February, from which it is estimauted that if
the business during the remainder of February
averages about the same as the first 13 days and if
the trade experiences of the other 8 members are
about the same, that the February business will
turn out about us follows:

Shipments about 269 less than in January.

Produetion about 21%, less than in January.

New Orders about 419 less than in January.

The stock conditions of 13/16 x 23{’/ face Maple
flooring on February 13th of the same 14 members
indicate as follows:

% sold
“osold | g

Storks | Unfiited | Over-
On Feb. 13— sll mem-
beery

on hand | orders sold “hr:fsm'

21380 |8 302M [san ] wm] gy
CleBT oo e Len  {ss12 | 3288 478 407
NO L Lee (318 |z 24 239

4,881 18, 432 13, 761 394 403

Yours very truly,
GeorGE V. IKEEHN,
Secretary.

A note as to a discussion of the subject “trade
conditions and the relations of supply and demand as
reflected by our (the association’s) statistical reports”
is found in only two of the memoranda of meetings
analyzed in the above table (p. 145). It is, however,
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reasonable to assume {rom the statement in the letter
dated December 14, 1922, to the effect that the Noy-
ember reports would be ready for.the meeting so the
members could know how the November business
turned out, that those reports were discussed at the
December meeting, to assume from the paragraph
quoted above from the letter dated July 13, 1922 (p,
148), that the relations of supply and demand were dis-
cussed at the July meeting, and to assume from the
following puragraphs in the letter dated October 24,
1922, not only that the subject of trade conditions and
the relations of supply and demand was discussed at
the October meeting but also that 1t has been the
principal subject for discussion at every meeting:

It has now been two months since there has
been a “gathering of the clan’ and it is hoped
that evcry member of the Association will be
represented at the meeting so that trade con-
ditions and the relations of supply and demand
for flooring can be discussed and considered.

We expect to have our statistical reports
for the month of September made out and m
the mail for you on the 19th or 20th, so that
you will have an opportunity to look them over
in advance of the meeting, and see how the
September business turned out. (Vol. 1T
p. 185.)

None of the memoranda of association meetings
held since January 1, 1922, indicates that any dis-
cussion was held with refcrence to prices, past,
present, or future, but the record contains letters to
members dated June 15, 1922, and July 13, 1922, in
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which MMr. IKeehn speeially requested the members
to sened in their weekly sales reports so that he could
metke up the association report and have it ready for
the general meeting.  (Vol. IV, pp. 461 and 462.)
The remark appended to the request of August 15,
“hoping you will be able to do this so that you will
have information up to date regurdiug the market,”
certainly indicates that the sales reports were in-
tended o be used as the basis for a discussion at the
meeting of past and up to the minute prices, and
substantiates Mr. Ralston's testimony that past
prices and general market conditions were discussed
at the association mectings even after the 1922
reorganization.

The evidence considered heretofore with reference
to the procedurc and discussion at the association
mecetings established that asin the case of the changes
made in the sales and statistical reports shortly before
the hearing in the court below the change made in the
activities of the association after the decision by the
Supreme Court in the Hardwood Case related entircly
to the form of the activities and not at all to their sub-
stance and effect. The Market Conditions Commit-
tee was discharged, and the association resolved itself
into a Committee of the Whole for the monthly dis-
cussion and analysis of the same matters which had
formerly been discussed and analyzed in the monthly
reporis of the Market Conditions Committec. In
faet, the practice of having the Market Conditions
Committee analyze, interpret, and comment on the
statistics was discontinued even before that committee
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was discontinued, because the members recognized the
superior advantages of their present system of discussions
at associalion mectings. This is shown by the fol-
lowing paragraph from the minutes of the general
meeting held August 19, 1921:

Marlket Conditions Commaltee.—Mr. Thomas,
Chairman of the Market Conditions Commit-
tee, stated that his Committee had nothing
special to report as a Comnmittee, no mecting
having been held prior to the convening of the
general meeting, as the members of the Com-
mittee felt that trade conditions and our July
statistics covld be discussed to just as good, if
not better, advantage by the Association as a
whole as to hold a separate mccting of the
Committee. (Vol. III, p. 137.)

IX
Results of Combination

The brief for the appellants states (p. 161) that the
Government abandoned its contention that there had
ever been uniformity of prices. On the conlrary, how-
ever, the Government contended during the argument in
the Court below, and it still contends, that the activities
carried on by the defendants through the defendant as-
socation, which have been described heretofore, have
caused @ much grealer uniformity of prices than could
possibly have obtained under conditions of free and
unresiricted competition.

Of course, no contention has ever been made that
there has been an absolute uniformity in the prices
obtained by the defendants, as, considering the nature
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of the commodity, it would undoubtedly e impos-
sible to accomplish such a result. Aaple flooring is
not an article Itke cement or linseed oil, with refer-
ence to which it is undisputed that one barrel of
cement 18 just like any other barrel of cement, and
that one gallon of linseed oil is just like any other
gallon of linsced oil. Such a product as Maple floor-
ing, however, reflects in its finished state not only
differences in the quality of the raw material used,
but also differences in the quality of the workman-
ship in machining and finishing. There are conse-
quently bound to be some differences in the product
put out by the different members of the association,
and such differences inevitably cause some lack of
uniformity in their prices. Some of the witnesses
examined by the defendants stated that the quality
of the flooring produced by the Cadillac mills is in
their opinion superior to that of the other members,
and that they are always willing to pay those mills
about a dollar per M more than they are willing to
pay the other mills, and other witnesses testified that
in their opinion the flooring produced by Horner is
inferior and is therefore unable to command as high
& price as other mills obtain. The record also shows
that some members of the association have special
trade-marked brands of flooring which they adver-
tise extensively, and for which they have a special
trade from which they are able to secure prices some-
what higher than the general level. Those factors
must, of eourse, be taken into consideration when
detormining whether a substantial uniformity of
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prices has been established and maintained. (¥,
I, pp- 261, 431; Vol. II, pp. 492, 562-563, 564.)

The Government also contended in the court below,
and now contends, that the operation of the plan
under which the defecndants have conducted their
business for many years, and especially the minimum
price or average cost plan, the reporting system, and
the monthly meetings, all of which have been de-
scribed herctofore, nccessarily and inevitably have
caused increases in prices to be made more rapidly
and decreases in prices to be made less rapidly than
would have been the case without such operation
under the plan.

To prove its contentions with reference to o uni-
formity of prices and to the observance of the so-called
average costs as minimum recommended prices, the
Government introduced in evidence a number of
tabulations based on the weckly sales reports.  These
constitute Xxhibit 79, and most of them are printed
in therccord, (Vol. IV, pp. 583~796.) The evidence
of Horace A. Lewis, a special agent of the Bureau of
Investigation of the United States Department of
Justice, who made the tabulations, and the discussion
between court and counsel with reference to them, are
found on pp. 846-859, Vol. II, of the printed record.
Bricfly stated, the explanation of these tabulationsis
as follows:

The item 13/16"” x 24{’* Maple Flooring, standard
lengths, in the three grades clear, number one, and
factory, was sclected for the price comparison because
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it 15 the most representative. The 13/16' x 2147/
maple flooring constitutes approximately 709 of the
entire amount of Aooring produced by the members
of the assoclation, and the average percentages of
the three grades produced are: Clear, 509,; No. 1,
359%,; and Factory, 156%. The item 13/16" x 214"’
Clear Maple Flooring therefore constitutes approxi-
mately 359 of the total amount of flooring produced
by the members. (Vol. IV, p. 842, Vol. I1I, side pp.
1622 and 2052.)

The tabulations based on the sales reports which
were in the possession of the Government prior to
the hearing in the court below were figured for the
three grades, but those based on the reports which
came into the possession of the Government during
the course of the hearing were only figured for the
clear grade because of the lack of time. Only the
tabulations for the item 13/16’ x 234’/ Clear Maple
Flooring were thercfore considered, and only those
based on the sales reports for the weeks ending
November 19, 1921, to June 30, 1923, inclusive, arc
prmted in the record.

The procedure followed in making the tabulations
was to take each sales report and to take from it and
to set down on what Mr. Lewis called the tabulation
sheet, all the data given with reference to cach sale
of the sclected item. These sheets, therefore, have
the same general appearance as the sales reports,
and show in successive columns from right to left
(1) the date of the order, (2) the number of the mill
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making the sale, (3) the quantity, (4) the delivered
price per M, and (5) the average freight rate. These
items of information are merely transcribed from the
sales reports, except that during part of the period
the sales reports give the index letters or freight rate
symbols, whercas the average or Cadillae freight
rate is shown on all the tabulation sheets. Mr,
Lewis testified, nowever, that in every case he de
coded the freight symbols by using the freight-rate
book. The next column is entitled * Actual freight
allowed” and sometimes * Freight charged.” It
might more properly be termed “Actual Cadillac
freicht” or “Actual average freight,”” as it shows
the freight per M feet calculated on the basis of the
average freight rate shown on tne sales report and
of the association standard weight for the item of
flooring under censideration of 2,000 pounds per M
feet, It will be referred to hercinafter as the Cadillac
freight. The practice adopted for the association
rate books is, however, followed and the nearest
multiple of 25 is actually used for the “freight
allowed.” Each calculation was checked with the
freight table showing the cost of freight per 1,000
ft., which is included in the July 19, 1923, Rate Book
and Index of Towns. The data given in one other
column on the tabulation sheets, *‘ commissions,”
is transcribed directly from the sales reports.

A uniform practice was unfortunately not followed
in presenting the remaining data on the tabulation
sheets. "Lhe sheets which were prepared first show
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in the last column on the right what is called ““ Net
Factory Price,”’ which is the delivered price, less the
Cadillac freight, less the commission, if any. Other
tabulation sheets show what is called sometimes
“Net Price Cadillac” and sometimes “Price F. O. B.
Cars at Mill.”  The columns so entitled show the
delivered price less the Cadillac freight. This might
more properly be called the * Cadillac Base Price,”
and it will be so referred to hereinafter.

It is obvious that it is the Cadillac Base Price
which must be considered when determining whether
the so-called average costs have heen maintained as
minimum prices. As shown heretofore, the associa-
tion rate books and delivered cost charts give the
members (1) the so-called average cost, (2) the Cadil-
lac freight rate, and (3) the delivered cost, which is
the average cost plus the Cadillac freight. To deter-
mine whether the so-called ‘“‘average costs” have
been maintained as minimum prices, either of
two methods could have been adopted for the pur-
pose of comparing the prices actually obtaincd (as
shown on the sales reports) with the so-called aver-
age cost; either the average cost plus the Cadillac
freight could have been compared with the delivered
price reported (as was done on the sales reports dur-
ing the operation of the January 6, 1921, Minimum
Price Basis, as described heretofore on p. 35), or the
delivered price reported less the Cadillac freight
could have been compared with the average cost:.
The Government chose the latter method, perhaps
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unfortunately, as the use of the former would ngt
have given the appellants an opportunity to claim,
as is done on pages 336-348 of their brief, that the
commission allowed, if any, should also have been de-
ducted in order to arrive ai the Cadillac base price. It
is, however, frankly stated in the Appellants’ Brief
"that that procedure, in accordance with which the
“claborate calculations and charts appearing in the
Bricef and Appendices to the brief were prepared, i
based on the theory that what the scller received should
be compared with the so-called ““Average Cost.” The
only trouble with that thecory is that it has nothing
whatsoever to do with any contention made by the
Government or with any practice of the defendant
association.

The actual comparison between the average cost
as determined from time to time and reported to
the members by the association, and the prices at
which the members sold 13/16” x 234’ clear maple
flooring as shown by the weekly sales reports but
reduced to a Cadillac base in the manner heretofore
described, is made on what Mr. Lewis called the
recaption sheets.

In order to illustrate clearly the manner of making
this comparison, and also the different forms of tabu-
lation sheets which were prepared, both the tabula
tion sheets and the recaption sheets of sales for the
weeks ending, respectively, January 6, 1923, and
June 30, 19238, arc set forth in full below:
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TABULATION SHIET

Net factory prices maple floaving, 13/16 7 21, jor week ending Jammlry

6, 1523

{¥ol. IV, p. 735}

CLEAR

Due |ty | Do | Freihe | Breg | Comie| Mot
2 o, 02 17 50 0. 24 £75 2.00 100, 75
2 +2, 000 100 3¢ V24 4.75 1200 3. 75
2 i, 000 100, 50 . 413 200 P2 75
2 2, 000 118 25 .3 798 1200 WA 5
24 17, 000 102 5 37 7. 50 100 .00
33 5, 000 100, 50 .27 5.5 200 9300
33 5, 000 100 G0 20 5. 00 .00 100
33 5, 000 TS .19 3.75 200 3,00
33 11, 0nG 100. 00 .25 N1 I £5.00
13 10, 000 LLr 19 175 1 1] i 00
3 5, 000 103. 50 L 43 4.50 200 . 00
& 7. 500 112.00 B3 17.00 150 93, 50
14 5, 00 B2 00 .15 3.00 1.50 Tis0
25 5,000 Pa. 00 .18 3.25 200 9215
30 15, U0 103. 50 .43 &M 200 93. 00
0 4, 0O¢ 7. 50 ARt N .00
57 16, 000 107. 50 .62 1250 2,00 93, 00
47 19, 000 102 5G N1 7. % 200 #3,. 00
47 2, 000 102 5 L397 7.50 .00 B3. 00
47 14, &00 101. 00 .25 500 200 4, 00
47 30, 000 99, 00 1] 1 m 20 83 00
47 50, 000 102 00 ] 7.00 00 .00
47 10, DOg &4, 50 1) 400 200 1 50
4 5, G 90. 50 .12 4.5 130 &3 5G
4 6, 000 .75 .4 475 1 3G §3. 50
4 2, 000 101 00 I 2 1.4 .00
4 1, 000 100, 50 .n 5 50 1.50 ¥3. 50
4 5, 00 100, 50 ' 5 50 1. 50 93. 50
4 AQ, (00 03, 50 .n 450 150 9, 50
7 20, 000 100. 75 .52 10,50 |oovneeeaes 0925
7 1, 000 97. 50 B s 1. 5 85, 00
H 3, 000 106G, 00 .25 95 00
7 8, oo 100. 00 ] P4, 5
7 10, 00 8. 00 L 15 93,40
7 4, 009 100, 50 L IT 95, 00
H 12, 000 100. 50 .27 93, 00
o 4, 000 00, 50 L2y 95. 00
48 12, 000 $05. 00 i) 00, 25
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RECAPTION SUEET

Average cost for last quarter of 1922 (Vol. 1V, .
734), 13/16 x 2%, Clear Maple Flooring, was $95.00
F. 0. B. Cars at Flooring Mills, as shown by Ass
ciation Report dated Oct. 25, 1922, Captioned
Average Cost—Based upon three test runs of 1921,

{Compiled froin Hecord of Comploted Transactions]

Report of sales made during the week ended
January 6, 1923:

2 Sales @ $94.00, total 14,000 ft.}

1 L i 9_1‘75 L4

23 Sales @ $95.00.

2 Sales @ %03.50, total

1 " 0G.00 I
(1] i 9?50 o
i 3] 9300 ik
af i 99.25 il

100.25

i i 1{]0'50 1
[T} it 102.75 i

2 % 8 9375
2

1

1

1

1 of 113

1

1

35 Sales

5,000 ¢
12,000 £t
2,000
20,800
1,000 *
10,000 =
20,000 ©
12,000 *
2,000
5,502 « )

19,000 ft.= 043¢,
220,700 {t. =507,

e w2 105,302 = 4497,

135,002 ft.= 100,

TABULATION SHEET

Net factory prices maple flooring 1} x 2V, clear
{Vol. I¥, p. 796)

[Compiled from Reecord of Completed Trunsaction for week ending June 30, 144]

Quan | D% | o pro Tace bit | P Ooh U
Date Muw tity ered - ‘;;ner ’ ‘nfléwexd' onrsay | COm- 0.‘11'5_'“
price oll mill
25 2 28000 108, 50 L18 3. 50 1045, 00 2,00 wnm
B2 | 3,850 U w | .23 4, 50 11500 200 n.m
822 i 250 | 12200 .BS 17.00 | 10600 200 AW
.......... 13, 00g 172 00 .85 17.00 10500 200 WH.0B
630 ... 15,000 | NL%0 .83 125 | 100.00 .00 ®no
627 54 41,50 i?2. 00 L BS 17.00 105. 00 1.50 10 5
29 [ieeeonn 15,000 | 308,00 .m 100! 10500 ..o ee. 10
625 | .. ... 1,000 | 1:10.% o7 550 10500 200 IO
030 | A 000 | 122 00 L85 17.00 | 10500 L5 Imw
630 ... 10,000 | 11250 .37 750 10500 1501 ik
628 21 5000l 10850 18 3501 105,00 2001 1000
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Net factory prices maple flooring 42 = 214, clear—Continued

- i T, 3
. Quan- DEh;' AV, Frt. | Act. Frt. F‘_P{}Ic‘}l_ E‘Gt(}ml(l‘e

Dute Ml tity 1::;;9 rala sllowed | cars at Com cars at

mill mill
627 | 1,000 | 113.00 .15 ‘ 3.00 | I.00 | 110, 00
P 2,550 | 12400 .83 17.00 | 107.00 200 105. 00
625 30 12,000 110. 50 .28 ! 5.0 W00 [ .0 0500
[ 2 1, 000 114, 00 Ml 1460 | ... 114, 00
&ar a 7,000 | 12200 .83 100 | 10500 2 ) 103, 00
625 47| o000 | 10500 Ml 115, 00 200! 10300
6-23 | 23! 27,000 | 10350 L2, B0 | UROU L. 9. 00
o2 15,000 | 10775 a8 T30 | 10025 ... bogenzs
__________ 5,000 | 107,75 L8, TS| 10025 ........! 10025
6-25 34 8,000 | 115.50 L &2 ‘ 10.50 | 105.00 200 | 10300
628 | 800 | 110,00 411 1 I 10,60 oo | Lo
__________ 6,000 | 110.50 27 550 | 10800 LA 350
6-23 42 8,800 | 115350 .43 ! 830 107.m0 200 10500
625 |vecnennn IT,0M | 12350 L83 1R.00 | 10650 200 10450
825 | 3,000 | 11L75 2y 475 w00 200 . 10500
630 50 £ 000 | 106,350 .27, 5.50 900 | ... 93. 00
487 23,000 | 120.00 | .2 493 ] 11523 |ocun | 115 25

RECAYPTION SHEET

Average cost for second quarter of 1923 (Vol.

Iv,

p. 795), 13/16 £ 2}4 clear maple flooring was $105.00
f. 0. b. cars at flooring mill, as shown by report of
the association dated March 24, 1923, captioned
Average Cost—DBased upon composite resulis of

nine test runs.

[Cempiled from record of eompleted transaction report of sales wade during the sweek val-
ing June 30, 1923]

1 Bale @ $95. 60 total

1 Bale @ 93.00 ¢
1 8ale @ 100.00
2 Bales @ 100.25 ¢

5 Bales

1 Bale @ 106. 50
3 Soles @ 107.00 ¢
2 Sales @ 110. 00
1 8ale @ 114. 00
1 Bale @ 115,25 ¢

9 Sales

28 Sales
15221—24t——11

6, 00D ft.

22, 000 ft.
15, 00O ft.
20, DOO ft.

63, 000 {t.=18.9%
14 Bales @ 105. 00 toial 210, 000 ft.=62.9%;

17, 000 ft.
14, 350 ft.
1, 500 £t
3, 850 ft.
23, 000 ft.

B1, 00D t.—18. 2%

334, Q00 ££.=100%
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t

It is apparent that the Cadillac base prices com-
pared with the averagze cost of $95.00 on the first re-
caption sheet above are not what are called the Nt
Factory DPrices on the first tabulation sheet above,
but are those prices plus the commission which hag -
been deducted previously. As explained above (p.
157) this is done in order to have the actual delivered
sales prices reduced to the Cadillac basis, but not to
an actual mill realization basis. The brief for the
appellants, however, contends that the average costs
of the present association should be compared with
the net factory prices and that they must be ascer-
tained by deducting from the delivered prices, both
the average freight and the commissions,  The arge-
ment on this point shows a total inability or unwilling-
ness to mect the Government’s contention, which
briefly stated again 1s that the association has pre
pared and distributed freight rate books and average
cost charts which show not only the average costs or
f. 0. b. Cadillac prices, but also the dclivered costs or
prices at every destination in the country—the latter
being equal in each instance to the average cost plus
the average freight or cost of freight or Cadillae
freight, as given by the freight rate book; and that the
only proper method of comparing the prices actually
obtained by the defendants with the average costsisto

consider all the elements which are considered in the
average cost eharts and freight rate books, but no
others,

This theory is, of course, inconsistent with any
theory of equal realizations from sales by all the
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members of the association, and the Government
has never contended that anything of the kind has
existed in the maple flooring industry. However,
no contention can possibly be made that the de-
livered cost or price at any destination as given by
the rate books and tables of delivered values, con-
sists of the average cost, plus the average freight,
plus the commission, as no reference to commissions
is made in the present articles of association, or in
the rate books or tables of values distributed during
* their operation. The theory requiring that the com-
missions be taken into consideration when compar-
ing the actual prices reported with the average costs,
must, however, work both ways, and if it is not
correct to add the commission when using one
method of comparison it can not be correct to deduct
it when using the other method.

In order to demonstrate the Government’s con-
tention that the commissions paid, if any, can not
properly be considered when comparing the prices
obtained by the members with the so-called average
costs, the two tabulation sheets heretofore set {orth
{pp. 159, 160) have been refigured as per the following
tables 80 as to compare the delivered prices reported
with the delivered costs shown by the delivered cost
charts.
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Week ending January 6, [923—average cost or f. 0. b. Cadilige Pries

Jor W' x 2Y4"" clear maple flonring, $95.00, a5 per determinais
average cost, Oclober 23, 10.23, » mination of
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Week ending January 6, 1923—average cost or {. o.

Jor W' x 244" clear maple flooring, $95.00, as

average cost, Oclaber 25, 1822—Continued

b. Cadillac price
per delermination of

SUMMALY
Numhsr
of sales Feet %o
Delivered Sales Less than Average Cosb. ... . __..__ 3 1%, GO0 .4
Treliverad Sates at Average Costo.. Lol .. 23 | 213, 500 50,9
Delivercd Sales over Average Cost, 12| 195302 45,8
L 38 { 427,802 4.9

(NotE.—The fgures and percentages ol {oet s0ld appearing on this summary do not agres
exact!y with those on the first recantion sheet above {p. 159) 88 an arror was made in totaling
the sales at average cost on that sheet. The figures and percentages on this SUmMmnAary ara

correct.}

Week ending June 30, 1923—Average cost or f. o. b. Cadillac price for
H” x 214" clear maple flooring $105.00, as per delerminalion of

average cast, Oclaber 23, 1922

Delivered {1 pyoioht Rate
AF;-E‘EE‘?;}“' As n‘?‘lorted on Averapa
T 0.0 Zales Heport Freight or
Delivered |Cadillac Cost C?St of
Price As | or Average Freight or
reported on Cost Caditiac
Sales Report | plus Average N SFrﬁfggt‘b
freight or Eaule F“rpight. Rm?e
costof (reipht Index Bot =
of Cadillae Letters oaks for ratg
Ireight as per reported
Rale Books
104. 50 108 50 TR E:3 AH 3. 30
119. 50 104, 30 3 B 4.50
122,00 122.00 B3 HE 17.00
122,00 123, 60 - BY HE 17. 00
1IZ 50 110, 50 . G FC 12. 50
122.00 122 (%) .83 HE 15. 00
144, 00 104. GO .20 LI 4. 00
114, 56 11i0. 50 .27 BG 5 50
12200 122. 60 .83 HE 17. 02
112. 50 112 50 T CcG 7. 50
108, 50 4. 50 18 ATT 5. 50
113. 60 108. 00 15 AE a0
124, O 122, 00 .85 HE 17. 60
110. 50 118, 50 .28 JENE 5 5
134.00 oo oam 2 511 N PR
122,60 122.00 _B5 HE 17.00
105,00 | eaes [ S N PSP
103, 50 110. 53 J27 BDa 5 5
107.75 125 ) cHu 7.5
107,75 112 50 -3B cu 7.5
115. 50 115, 30 .52 EB 10. 50
100 e e Mill ||l
118 50 110, 50 W27 Ba 5 5
115 50 113.50 .43 jale] 8.5
123. 50 122. 00 1h IE 17.00
11 75 109 75 .M BD 4 75
100, 50 110. 50 . BG 5 50
120, 00 109. 75 A BD +75
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Week ending June 30, 1923—avcrage cost ar [. 0. b, Cadillac price In

Bz 24" dear wmaple ﬂooriny 8105.00, as per determination
average cast, October 25, 1922—Continued of

SUMMARY
Number ¢
|| of Sales |~ Feet %
Delivered Sales less than Average Cost_. ...............-....[ 563,000 1y
Dielivered Sales af Aversge Cost_ ... 14 . 214, G [
Drelivered Sules over Average Costo L. . ..., | % 6L0H 142
I
80 U | 21 33,00 100

The results of the above caleulations are of course
exactly the same as the results of the comparisons
shown on the recaption sheets sct forth on pages 160,
161, but on account of the variations in delivered
prices due to freight differentials, the method of com-
parison last used does not give the information as to
the actual spreads in prices that is given by reducing
all the actual prices reported 10 a common basis.

All the Freight Rate Books, Tibles of Values, Tables
of Delivered Values, Average Cost Charts, Delivered
Cost Charts, and Tables of Concessions and Addi-
tions secured by the Government were introduced in
evidence, and all those relating to the period frow
January 1, 1921, to June 30, 1923, were used as the
basis for the comparisons between the actual prices re-
ported and the average costs. The following table
gives the several average costs established during the
period from November 12, 1921, to Junc 30, 1923, and
the references to the tables or charts printed in the
record on which they appear:
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Average Cost

F.}(’).!szs.délll::; Da}%lllieﬂah- Tille of Reports in Record Reference

{aple Floccing

B0.00.. Nov. 17,1621 | Letter to Members, November | Vol III, p. 143.
17, 1921,
$O6.00. oo . May 31,1022 | SBurvey of Costs, May 31, 1822.. | Yol 1L, pp. 216-281.
Rate Tock snd Average Cost | Vel 111, side pp. T37-
Charls, ete., Aay 31, 1622, 15N
S$05.00. . ... Oct. 25,1922 | Survey ol Costs, October 23, 1922, Vaoi. 111, pp, 284-236,
FLO0.00 Feh. 15,1923 | Survey of Costa, February 13, | Vol, I1I, pp. 257289,

1923.
Tables of Differentials  aod | Vo, 111, side pp. 910~
Average Cost Charts, Febru- 420,

ary 15, 1923.
$100.06. . ____.. March 10,1923 | Burvey of Costs, March 10, 1923 Yol. 1V, pp. 487499,
$105.00.. ... .| March 24, 1923 | Survey of Costs, harch 24, 1923.| Vol. IV, pp. 410501

Because of the long intervals that elapsed between
the determinations of average costs dated November
17, 1921, and May 31, 1922, and also between those
dated May 31, 1922, and October 25, 1922, the com-
parisons between the actual prices reported and the
average costs for the pertod prior to October 25, 1922,
are not nearly as interesting as those for the period
after that date, when the present association was
functioning smoothly and was making Surveys of
Costs at least quarterly as provided by Article XIV
of the articles of association. The results of the
comparisons shown on all the recaption sheets printed
in the record nevertheless are shown below in sum-
marized and tabulated form:
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Comparison of sales of 11" x 244" clear maple
menthers and reduced o Cadiflue Basis with a
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Hooring as reporied by
verage cosls reported ip

members
Bales at Average cost prica
as ealeulate] by Asso- Snles above nverage Sales below averags oot
eintion and distributed cost prica price
Saules 10 moUbers
repork
{or
week Ter Per Per
ending— | Num- cent of | Num- cent of | Num- cent of
ber of Feet | entire | berof | Feet | ecilrs | hor of Feot | entire
sales feot saley feet smles Toet
sald sold sold
1941
Nov. 0. 5| 67,500 51 2| 7,953 [ 66 | 1,232,567 | o402
Nov.26._.. w0 153,750 | 21.4 7| 43, 109 6.9 3| s88| T2
Dec.3_.... 154 321,960 | 301 14 269,734 | 445 11| 473,000 5.4
Dee 10.__, 13| 17| 326 6| 24,511 6.2 12| 248,00 | 6L3
Dee.17._.. 1| 126,300 | 46.3 | & | 35 29 52 81 133,000 483
1022
Jap. 4. ___ 91 131,190 | 418 645395 | 151 2| 1m0 | 4Ll
Jon. 20 131 159,000 | 5.3 4| 11,m0 3.4 11| 139,300 23
Jan. 26, 3| 0,700 TH6 6! 33,557 3.7 5 72, 70 8.5
Feb.4.._.. 7| BT w2 515938 7.3 0| 120,00 55
Feb. 11.... 21| 1w s &, 01,032 5.5 16| 302,36 0.8
Feh. 15..__ 7| sLaw 1.8 gl 320 134 6| 181,300 Y]
Feb. 25.... ¥ T8,000 4RO 5| 24,277 7.2 5 G2, 500 .8
Alar. 4. .._ ! 310 RA.2 5| 17, 6m2 5.5 10 ik, O] b- ¥
Mar. 11 Y| EAIER sA0 7| am642 | 23,9 3 40, 000 a1
M 15 23| 122,472 38.7 ! 7 T50wE | 23.6 10 115300 67
Alar. 25... o0 | msee 3. 9| 37,740 5.8 221 aan 00 359
Apr.L._. G| 9,456 307! 3| 18,264 7.7 5 132,500 5.6
Aprogoo... 26 | 240, 500 G 4| 21,550 4.3 in| 233,500 | 491
Apr. 3. __ 20 MG 252 1| 18902 2.2 90 EII00 | 7B
AL 2L 22| AR U0 | 323 21 15,545 2.8 20 374,700 .9
Ape. 200 i 46LT0 0 5832 4| 36,080 4.3 22 360,000 | 428
May ... |46, 700 | 545 5| 36,690 4.7 W szmoe| HE
My 13.___ 42 52000, AR 7 13 (133,519 15.5 13| 268,50 7.8
May 20.___ 331 G8L,450 1 TR 10 | 76,018 9.0 14| 10978 12.9
May ar.___ 74| B34, 400 ) 613 16 244,528 | 1R 17| L0 0.y
Juned. ... 5| 91,985 | 707 12 | 105, 419 8.2 1 772, 600 1
June 18___, 4% | 024,810 | BR.4 20 1235,200 | 18.9 11 216, 960 »7
June 17..__ 37| sy 20| T2 14 1135, 141 18.8 3 9, 00 4.4
June 24.... 321 4E5,2m| Tra 0177, 750 19.5 B 17, 440 3.7
July 1.___. §1 | 575,532 | s 43 10,042 | 3005 8 83,775 .6
Julugd__.__ 25 456,026 | 672 24 (200,437 | .6 H 22, 000 3.2
July 15..__ IL| 175,373 | L7 73 |249,186 | 45.3 7| 1mom| AL
July 22, 15| 252,431 30.2 3% (364, 939 1
July 20.__. 12| 139,500 | 23.5 28 {45, 100 1
Aug.h.._ . 14| 21,500 | 36,6 23 (337, 20
Aug.12... 8| 1wzope| 24 29 |34, 000
Ang. 18, 13| 130,000 | 25.3 38 |42, 171
AUE. 25..__ 6| 179,600 | 252 46 1579, 879
Sept.z ____ 5| 53,450 0.4 43 734, 695
Gept ¢ __.. 35 409, 187
Sept. 16..__ 44 (436,339
Sept. 23... 50 1668, 530
Bept. 30__. 56 |781, 800
OCet. 7. __. 28 503, 322
Get. 14, 49 314 100
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Comparison of sales of H" x 214" clear maple flooring as reported by
members and reduced to Cadiliac Dasis with average costs reported io
members—Cuntinued

Saled al average cost price
as valeulaled by Asso- | Bales above average Sales helow uveraga cost
ciation amd distributed cosk price price
Sales to members
report
Jor
week Per Per Per
ending— | Num- cent of | Num- cent of ;| Num- cent af
ber of Faet entire | berof | Feet | enlire | ber of Feet entire
sales Teet, sales et sales feet
sold sold sold
1922
Ot 2 | RS G824, 181 | 20000 [ e e
Oct. 28 __ 31| 571,500 8.4 T 97,801 il & 5 72, 500 8.7
Nov. 4. 27§ 528,000 782 8 | 64,300 12.8 5 62,000 9.2
Nov.iL...| | 40| 7L mhanew | ooz s|  sa00 7.9
Nov. 15 .. 124 229,000 4. 4 4 5114, 500 a2 2 150, 000 304
KNov.25 .. _ 31 | 425,700 63. 11 163, 69 44 5 BS, 038 128
Deg. 2. _.. ' 26| 489,101 | T4 9 (124,400 | 1R7 5 53, 000 7.9
Dec. B . 25 | 5R3, 000 53 ¢ § 1105 252 15.1 3 14, 000 1.9
Dee. 15 43 066, 3 g2.1 15 130, 115 123 3 0, 000 5.1
Dec.23_.__ M| 736501 83.3 12 |138, 538 15.8 2 9, 000 1.1
Dee. 30 ___ 33 | 668,619 3.8 12 135, 300 15.0 5 LH, Oud 11,4
1523
231 220,700 o8 12 7195, 302 44. 9 3 13, (0 4.3
48 11, 262, 600 91,4 9 | 63, 740 47 1 £5, 000 3.0
93 ‘1, 748, 030 B6.§ 7 | 70,000 L4 7 194, 000 8.4
91 1,247, D00 85,2 17 154, 000 12.8 & 31, 000 20
63 .1, 302, a7 50 24 206, 80D 12.8 7 128, 000 7.4
Febo 16 . 14 : 408, 0G0 332 30 603, 330 58.0 3 26, 000 2.8
Feb. 17 15 269, 500 4.2 34 626, 300 880 1 28, 150 2.8
Feb.24 ___ 34 boGwn, O 549.8 16 300, 800 25.9 8 167, 000 143
Mer. 3. 311 50%,000 76. 4 14 118,870 16.4 5 52,000 7.2
Aar. 10, .. 22 | 383,600 33.3 18 271,839 iT.4 3 67, 009 9.3
Mar. 17._._ 21| 3i2,000 H.0 13 1204, GO0 341 4 71,000 11.8
Mlar, 24, 26 | 348, 000 42. 4 24 406, 500 49,7 5 74, 000 7.9
Mar. 3. T 4,000 15.% - 5 |121, 200 23.2 15 207, 400 56.9
Apr.T..... 15 | 382, 641 6.9 & | 89,000 16.0 12 106, 800 19,1
Apr. 4 ___ 2 | 396, 7 Ll g 114, 683 230 4 32, 500 5.9
Apr, 20 . 12 | 1s4, 000 252 33 1233, 100 6.1 2" 14,000 3.7
Apr. 24 ___ i1 525,325 73.8 1 (174,051 4.3 1 15, 500 2.1
May 5..... 12 | 222,300 538 10 |IB1, 420 40, 4 2 15, 00O 3.8
May 12____ 8| 131,100 4.9 8 177,970 5l 1 3,30 1.0
Aoy 19.... 5 433, () 4. 4 6 | 58, 500 58,8 |- __ -
May 25.___ 4| 157,300 362 15 (176, 010 51.3 2 T, 000 2.5
June 2._... 8 47, 000 14, 4 17 (147,220 61.4 4 61, 500 .0
June 9_____ 1 5, 000 $.2 3 | 39,905 73. 4 2 9, 500 17. 4
June 18.. .. 4 21, 000 w0 4 114,430 8.6 4 46, 000 o4 4
Jung 23____ G| 123,500 5.7 11} 83,200 | 4003 [oamooefomienen ]
Japa 5. _ M 210,000 622 8 | 61,000 18.2 & a3, 000 18.9

(NoT2.—The bricf for appellants (pp, 345-336) calls attentlon to the fact that for the weeks
ending September 30, October 7, Cetober 14, and October 21, 1922, the recaption sheets compare
the Cadillac Base prices with the average cost dated October 25, 1922, or $05.00, instead of with
the earlier lower average cost of May 21, 192, or $50.00. Tha error obviously was not unfair
to the delendants, as it represented some sales as having been made at prices less than the
average cost, which the Government contends is & minimoem price, whereas the correct come-
parison shows that during those weeks every sale was mede ot @ price above the minimum price.
The correcled figures have been used in the above tabulation.)
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The following tables gives summaries of the above
figures for: (1) liach month of the period from
November 19, 1921, to June 30, 1923; (2) The
period from November 19, 1921, to March 25, 1929,
or until the reorganization of the .\ssociation was con-
summaled by the adoptlion of the present articles of
association; (3) The period from April 1, 1922, {6
June 30, 1923, or the entire period of the operation
of the Association under its present articles of asse-
ciation; (4) The period from October 28, 1929, to
Junc 30, 1923, when the Assoclation was opcrating
smoothly and was preparing and sending out Surveys
of Costs at least quarterly as provided for in the
present articles of association, and (5) The entire
period {rom November 19, 1921, to June 30, 1923.

The results shown clearly demonstrate that there
has been a remarkable uniformity in the delivered
prices charged by the defendants, and an even more
remarkable observance of the so-called average costs
as minimum prices, especially during the operation
of the association under its present articles of
association.
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Tanre I
Sales at average cost Ahove Pelow
Period 'N per |
No, er | No, Fer | Mo, Per
sules | F0 | cent|sales| T | cont |sales| Feot cent
1821
Novo..... cemasamas 15 221,250 [ 10.9 9 2lOMZ | 25| 1004 1,¥50,203 | 8.6
DT e e veammcmmane 39| 540,017 | 3.8 28| 320,504 (215 31| 854,000} 487
2
BT 44 500, 80 | 553 ] 69,002 7.0 13 334, 500 | 83T
) 21 4G 370,627 | 32,3 32 16, 525 | 8.3 37 AR, 156 | 584
Mateho e eannn. Y 64T, 260 | 45,1 25 168,232 | 114 45 622,000 | 411
April.o oo eaea. 128 1 1,196,860 (3.1 ] 16| 110,891 3.6 | 651,75, 000] 57.3
MAY ceiiaaeane. oo 200 2,453,550 [ 62.5] 24 450,965 | 12.5 | 67| b0, 308 | 250
Jume. . eeaeas 123 | 2,502,165 | 6B, 5 56 573,540 | 15.2 3 Bin, 100 | 183
JUl¥ s e cceeeaaaas| 104 | 1,500,374 [ 45,0 | 153 | 1,708,704 | 48.1 18| M6775| 8¢
F. % T SR, 41 GhZ, 500 | 37,1 136 | 1,753,340 | T1.7 2 24, D00 L2
[ ] 54,850 | L7 | 226 | 3,080,451 | 673 [ 30,500 | 1.0
Ol e ceiaennas £ 571,500 | 19,27 13 . 2, M0, 44 | T4 5 T2, 500 24
NoVewvseroconoano, 102 1,657,500 " 66 2 37+ 453,50 ) 10.% i8 35,009 | 140
Vet ooeeaaol| 100 | 3,443,571 ! 9.4 56 633,638 {3507 18| MO.D0O| 56
|
w2 |
p1 255 | 4,509,550 | B4. B 13 823,012 | 0.8 | w000 | se
Febo oo 129 | 2,697,457 | 56.2 | 104 | 1,737,250 | 38.5 19 e 10| 7.3
March..._..... o 10| 1,761,600 ! 503 T4 | L IR2, 209 | 33.7 33 S6L, 4 | 160
April.......... . 641,419,025 1 64. 5 37 610,640 ) 27.7 18 163, 800 7.8
AMAY e 30| sss000 451 40| svzoo0fant{ 5| o250 22
Jume . ... 34| 406,500 | 43.6 | 44| Ba575|37.1) 15| 180,000 | 1.3
Total pcriod.ll.?Z{‘ 27, 984, 156 | 508 |1, 317 116,817,831 | 30.8 | 599 IID, 144,872 ) 184
| .
Tanre I
Sales at average cost Above Below
Ferlod N P N P
N - T'er | No. er N or
sales Feet cent | sales Feet cent | sales Feet cent
Nov, 19, 1921, to
March 25, 1922..| 210 | 2,409,904 | 32,7 | 113 725,285 | 9.8 | 31 | 4,232,000 | BT.5
April 1, 3022, to
June 30, 1923, .11, 515 (25, 574,202 | 53,6 (1, 204 [16,192, 546 | 330 | 308 | 8,911,863 | 124
Oct. 28, 1922, to
June 30, 1923..._.1 913 17,002,503 | 665 | 44 | 6,220,352 | 24.4 149 | 2,248,192 %)
Nov. 18, 1025, to
Juna 30, 1023 ___. 1,725 27,084,168 | 50,8 11,317 |16, 017,631 [ 30. 5 | 500 |i0, 144,552 | 184
]
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An analysis of the recaption sheets comparing the
so-called average costs with the actual sales prices
reduced to the Cadillac basis for the periods before
and after changes were made in the average costs
clearly demonstrates the soundness of the Govem-
ment’s contentions that the so-called average costs
are in fact recommended prices and that they exert
a strong influence on the memhers’ actual selling
prices.

The October 25, 1922, average cost of $95.00 for
17 x 2%’ Clear Maple flooring was well estab-
lished as the Cadillac base price even before the sur-
vey of costs of that date was prepared, so very appar-
ently in that instance the prevailing market price
for the item was aceepted and was sent out as ifs
average cost.

The sheet for the weck ending January 6, 1923,
shows that only three sales were made at Cadillae
Base prices under the $95.00 average cost; that the
prices on two of these sales were only $1.00 per M
under the average cost and the price on the other
was only 25¢ per M under the average cost, and that
the total amount of these sales was only 19,000 ft,
or 4.39, of the total volume sold during the week.
The same sheet shows that 23 sales, {otaling 220,700
Jt., or 50.89, of the entire amount, were made at e
Cadillac Base price ezacily equal to the average cost,
and that twelve sales aggregating 195,302, or 44.9%
of the total amount, werc made at Cadillac Base
prices above the average cost. Of these sales two
were made at each Cadillac Base price, respectively,
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50¢, 75¢, and $1.00 per M more than the average
cost. (Vol. IV, p. 734.)

No matcerial changes in the comparative results
appear on the recaption sheets for the weeks ending,
respectively, January 13, January 20, and January
27, 1923, except that thc number and volume of
sales made at the Cadillac Base price exactly equal
to the average cost were much larger. The figures
for those weeks are as follows:

Sales at Cadillac base price eractly equel to average cost for ilem of $§33.00

Siles Ft. &% af total

January Jd. i ieiderammmsssaseee e ea————— 46| 1,202 80 1.4

January 2. i e e e e avtm e cs 85 | 1,739,050 86.8

J ATy 2T - ¢ o iaeamacssamimemmmmsosssmsmammmsmaaan a1 | 1, 247,000 85.2

o L ] . USRI 63 1,302, 457 B0, O
|

For the same weeks, the volume of sales made at
Cadillac Base prices below the average cost was re-
spectively 55,000 ft. or 3.99; 194,000 ft. or 9.6%;
31,000 ft. or 267, and 128,000 ft. or 7.49%,, and during
the first three of those weeks the Cadillac Base price
for 7197, of the total volume of the sales helow and
above the average cost did not vary from the average
cost by more that $1.00 per M. (Vol. IV, pp. 736,
739, 743, 747.)

The Cadilloc Base price of $100.00 per M first ap-
pears on the sheet for the week ending January 20,
1923, as the price on one small sale. It is the highest
price appearing on that sheet.  One small sale at the
same price appears on the sheet for the weck ending
Jamruary 27, but on the sheet for the week ending
February 3, there are 12 sales for a ’Eotal of 125,000 ft.
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at the $100.00 per M Cadilloc Base price. This rep-
resents 6097 of the total volume sold at Cadillac Bage
prices above the cstablished average cost of $95.00,
The sheet for the week ending F'ebruary 10 (Vol. IV,
p. 751) shows 8 sales totaling 29,000 ft. or 2.8, of the
entire amount, made at Cadillae Base prices under
the average cost, 14 sales totaling 409,000 ft. or 39,29
of the entire amount made at Cadillac Base prices
exactly equal to the average cost, and 30 sales total-
ing 603,350 ft. or 589} of the entire amount, made at
Cadillac Base prices above the average cost. Eieht-
ecn sales aggregating 513,100 f{t., or 859 of the
volume sold for more than the average cost, were
made at the $100.00 per M Cadillac Base price. Ap-
parently 8100.00 per M was.accepted as the prevailing

Cadillac Base price for 13/16"" z 24" Clear Maple
flooring, and the Survey of Costs dated February 15,

1923, established exactly that figure as its average cosi.
The sheet for the week ending February 17, of
course, does not reflect to any considerable extent
any results from the distribution to the members of
the increased average cost. The comparison for
that weck is therefore still made with the $95.00
average cost. The sheet shows 1 sale, aggregating
26,850 ft., or 2.89, of the total, at a Cadillac Base
price below the average cost; 16 sales, aggregating
269,500 ft., or 29.29 of the total, at the Cadillac Base
price exactly equal to the average cost; and 34 sales,
aggregating 626,300 ft., or 689, of the total, at
Cadillac Base prices above the average cost. Twenty-
one sales, for a t?tal of 357,100 ft., or 38.7%, of the



175

total, were made at the $100.00 per M Cadillac Base
price. (Vol. IV. p. 754.)

The sheets for the weeks ending I'ehruary 24 and
March 3 show clearly the results accomplished by
sending out the Association report dated February
15, which established the increased average cost.
For the week ending February 17 twenty-two sales,
ageregating 436,850 ft., or 47.49, of the total, were
sold at Cadillac Base prices less than $100.00, but
for the week ending IFebruary 24 only 8 sales, aggre-
gating 167,000 ft., or 14.3¢7 of the total, were sold
at Cadillac Base prices below the ncw average cost
of $100.00 per M; and for the week ending March 3
only 5 sales, aggregating 52,000, or only 7.2¢, of the
total, were sold at prices below the average cost.
Respectively, five and three of the lower sales ap-
pearing on the two sheets were made at Cadillac
Base prices equal to the old $95.00 average cost.
For the same weeks therc were, respectively, 36 sales,
aggregating 696,000 ft., or 59.89, of the total, and
31 sales, aggregating 552,000 ft., or 76.49; of the
total, made at the Cadillac Base price exactly equal
to the $100.00 average cost. (Vol. IV, pp. 757, 760.)

The shects for the wecks ending respectively
March 10 and March 17 do not show any material
changes in the comparisons. They show respectively
three sales aggregating 67,000 ft., or 9.3%, of the
total amount, and four sales aggregating 71,000 or
11.9%, of the total amount, at Cadillac Basc prices
less than the avcrage cost; 22 sales aggregating
385,600 ft. or 53.39, of the total amount and 21
sales aggregating 322,000 ft. or 549 of the total
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amount at the Cadillaz Base price exactly equal t
the average cost; and 18 sales aggregating 271 839
ft. or 37.49, of the total amount and 13 sales agate.
gating 204,000 ft. or 34.19, of the total amount gt
Cadillac Base prices above the average cost. (Vql,
IV, pp. 763, 765.)

The Cadillac Base price of $105.00 appears on the
sheet for the week ending I'ebruary 24.  The sheets
for that and the following wecks show:

Sales at Cadillae Base price of 8103.00

P?r cont
& . of i
Sales Feet ameum
| sald
B o U 4 | B, 000 0.
B3 T T T U 7 58, 370 3.0
Mlareh W e 0 ' 197, 00 gt
Mareh 1T e e ianmae oo L 119, Ra} 1.8

A Survey of Costs dated March 10, 1923, was pre-
pared and distributed to the members, but it did not
make any change in the average cost for 13/16x2)5"
Clear Maple Flooring. Another Survey of Costs
dated Mareh 24 was prepared and distributed, and
it adopted the Cadillac Base price of $105.00 as the
new increased average cost.

‘The sheet for the weck ending March 24 shows 3
sales aggregating 74,000 ft., or 7.9, of the total
amount, made at Cadillac Base prices less than the
average cost, the $100.00 average cost of February
15, of course, beiug still used as the bhasis of compart-
son, 26 sales aggregating 398,000 ft. or 42.4% of the
total amount made at the Cadillac Base price ex-
actly equal to the average cost, and 24 sales aggre
gating 466,300 ft., or 49.7%, of the total amount
made at Cadillag Base prices higher than the average
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cost. Fiftcen of these sales aggregating 242,300 ft.,
or 25.8%, of the total amount were made at the
Cadillac Base price of $105.00 per M.

The full effect of the Survey of Costs dated March
94, 1923 (Saturday) could not of course be reflected
in the sales for the week ending the next Saturday,
March 31, but the sheet for that weck neverthcless
makes the comparison with the new average cost of
$105.00. On that basis it shows 16 sales aggregat-
ing 297,400 ft. or 56.99, of the entire amount made
at Cadillac Base prices less than the average cost;
seven sales aggregating 104,000 ft. or 19.99,; of the
entire amount made at the Cadillnc Base price
exactly equal to the average cost, and 5 sales aggre-
gating 121,200 {t. or 23.29 of the entirc amount
made at Cadillac Basc prices above the average
cost. Nine sales aggregating 151,500 or 28.9%, of
the enfire amount were sold at the Cadillac Base
price exactly equal to the old average cost of $100.00,
and if that had been used as the basis of comparison,
only 3 sales representing 5% of the cntire amount
would have been sold at lower Cadillac Base prices.

The sheets for the weeks ending April 7 and April
14 reflect the full effect of the action establishing
the increased average cost of $105.00 per M. They
show:

Sales at Cadillac base price exactly egual lo new average cost of 8105.00

Per cond
sales | Feer | IO
sald
ADF T e eieeem e ——————— 15 362, 000 8.0
APl Mo iiiiaanas 6 399, 700 7.1

1S21—41—12
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The same sheets show respectively 12 sales agere-
gating 106,800 ft. or 19.19, ot the total amount ang
4 sales aggregating 32,500 ft. or 5.997 of the total
amount at Cadillae basc prices below the average
cost, but of these sales, respectively 5 sales aggre
gating 41,000 ft., or 38.4%9 (of amount sold beloy
average cost) and 3 sales aggregating 28,000 ft,
or 86.19%, werc madc at the Cadillac Base price
exactly equal to the old average cost.

X
Economie defense

The defendants introduced in evidence in the court
below the depositions of Edward Gordon, Grant
I{eehn, Professor Hettinger, and Professor Vander-
blue, statisticians and ecconomists etther now or
formerly connected with the Harvard School of
Business Administration. Mr. Gordon and Mr
Keehn explained a number of comnparative charis
and tables which werc introduced as exhibits o
their depositions, and on the basis of which they
testified that, as stated by Mr. Keehn—

the study which Mr. Gordon and 1 made
developed data and material such as to clearly
indicate that the members of the Association
did not have the ability to continuously con-
trol the prices of maple flooring, or, even if
it be assumed that they had such abliity, com-
parisons with other prices, with prices of com-
peting floorings, with the costs of maple floor-
ing, and with the conditions of supply and
demand of that product, do not offer any

evidence of fixation or unreasonableness. (Vol.
II, p. 714
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Professors Hettinger and Vanderblue testified that
they had reviewed the work of Mr. Gordon and Mr.
Kcehn and concurred in their conclusions.

The charts and tables introdueced in conncetion
with the defendants “economic defense” eovered
the period from 1913 through the first half of 1928,
and the conclusion that they do not offer any evi-
dence of the fixation or control of the prices of maple
flooring of course pertains to the same pertod.
According to these statisticians and economists,
therefore, they have conclusively demonstrated that
the agreements, called the Allotment Articles and
the Minimum Price Plans and the Minimum Price
Basis of the Maple Flooring Manufacturers Associa-
tion, and the operation of the association and its
members under and in aecordance with those agree-
ments; the practice of having a committee of experts,
called the Market Conditions Committee, analyze
statistics and conditions and advise the association
members as to the prices they could and should
obtain and as to the policies they should follow with
reference to sales and production; and the practice
of holding association meetings at which a “con-
census of opinion” was frequently reached as to the
prices that should be obtained, did not constitute
Sization or conlrol of the prices of maple flooring. 1f
the price comparisons made by this economic defense
have any value or probative force for the purpose for
which they were used, they certainly indicate that
there has been price fixation or control of the coni-
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modities used as the basis of comparison rather thag
that there has been no fixation or control of the priees
of maple flooring.

John Knox Arnold, a special agent of the Feders
Trade Commission who has been engaged for twelve
years in the investigations of industries, usually
under Congressional resolutions, testified as a witness
for the Government. After analyzing the exhibits
to the Gordon and Kecchn depositions, Mr. Arnold
stated a number of reasons why the conclusions
reached by Mr. Kcehn and Mr. Gordon can not
possibly be proved by the charts and tables irtro-
duced by them for that purpose. Some of these
reasons as given by Mr, Amold arc as follows:

The Courr. Let me ask you this question:
From your experience in research work is it
not true that unless there is an absolute
monopoly and thug an absolute control, will
not the general trend of prices of any com-
modity be in accordance with the law of supply
and demand—now I mean by that the trend?

A. The trend will be; yes, sir. (Vol. I,
p. 821.)

It must be kept constantly in mind that such
charts merely show the direction and rate of the
change and not the eztent or magnitude of the
change.

An attempt has been made by means of
various charts, indicated as exhibits in the
testimony of Messrs. Gordon and Keehn, to
show that other causes than concerted action
or control have been responsible for the extent
or magnitude of changes that have occurred



181

in the prices, production, and stocks of maple
flooring. To do this, it would of course be
necessary to account for one hundred per cent
of all changes in prices, production, and stocks
as being due to other causes, so as to leave
nothing for the control cause to effect; but
this has not been done, no such exact quanti-
tative effect is shown by any of the charts;
only trends and especially cyelical trends are
shown, which is attempted to disprove con-
trol by ignoring it; by the same method it
could be shown that costs of production have
no effect upon prices of maple flooring.
Merely omit costs and state that the other
factors show the same trend of movement as
the prices show, which would probably be
true, and it would be proven that cost don’t
affect prices. (Vol. II, p. 823.)

In connection with what you have just
stated, your Honor, I might add this, that in
deseribing these charts and these trends, and
so forth, I have not been criticising their use
in connection with this so-called eyelical trend,
which merely is a guess and something that
is necessary, however, in the business, because
it i3 a little better guess than a guess based on’
nothing. It bas not been perfected up to this
tune, however, to any considerable extent.
What I am basing my remarks on s solely
whether these charts und the comment on them
prove that there was not control. I do not argue
on the other side that the charts prove there was
condrol, because you can not prove that by charts:
you can’t prove it either way. (Vol. 11, p. 824.)
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Discussion of the Law

1. It is not necessary to prove a divect agreement (o
fiz or control the prices of the commodity in question,
It is sufficient to prove the adoption of a plan or scheme,
which n 1ls operalion nceessaridy affccts the prices; and
to warrant an injunction it musl, of course, be also
shown thal the plan or scheme is in operation.

In dmerican Column & Lumber Company v. United
Stales, 257 U. 8. 3771, 399, the Court said:

Obviouwsly the organization of the defendants
constiiutes a combination and confessedly they
are engaged in a large way in the transporta-
tion and sale of lumber in interstate commerce
so that there remains for decision only the
question whether the system of doing business
adopted resulted in that direct and undue
restraint of interstate commerce which is con-
demned by this antitrust statute.

See also United Stales v. American Linsced Oil Co,
262 U. 8. 371.

2. The question of fact is: Does the operation of the
scheme malerially affect the prices or production of the
commodily moving in inlerstalc commerce?

In fact, the real matter of inquiry is the effect of
its operation upon prices; but curtailment of produc-
tion is important because prices are thereby in-
creased. Strictly speaking production is a local
matter; and it is only when its reduction is coupled
with an intent to increase the price, or the effect
of its reduction is necessarily to increase the price,
that its willful curtailment is unlawful.
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With reference to prices, the Chief Justice, speak-
ing for the Court, in Doard of Trade v. Olsen, 262
U. S. 1, 39, 40, said:

If o corner and the enhancement of prices
produced by buying futures direetly burden
interstate commerce in the article whose
price is enhanced, it would seem to follow
that manipulations of futures which unduly
depress prices of grain in Interstate commerce
and directly influence consignment in that
commerce are equally direct. The question
of price dominates trade befween the Slates.
Sales of an article which affect the country-
wide price of the article directly afifect the
country-wide commerce in it.

3. As heretofore shoun, the operation of the associa-
tion brought about uniformity of price in about 50%; of
the sales of the most important kind of flooring made
between October, 1921, and June, 1923, and prices equal
fo or in excess of the so-called cost price in al least
829, of the sales during that period. But it 18 wholly
unmecessary to prove that the operation of the scheme
or plan does, or will, produce uniformity of prices.

The question is, are prices made higher or lower
than they would be if controlled centirely by the
natural law of supply and demand? In the Hard-
wood case great reliance was had by the members
of the association upon the fact that there was never
a condition approaching uniformity. In fact the
spread between the highest and lowest prices became
greater. For illustration, the spread in prices of
{. a. s sap gum in Jenuary, 1919, was $7.00, while in
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January, 1920, it had increased to $22.50. During
the same period the spread in f. a. s. plain white ook
increased from $6.00 to $81.25; and in No. 1 common
poplar from $5.00 to $53.25. Tt was urged that this
conclusively showed that there was no agreement
to fix prices. But the Court held that, while it was
perfectly apparent that there was no understanding
to fiz prices, yet the scheme when operated indueed
every one to get the highest prices he could, and gave
him the exact information which enabled him to
cxtort the highest prices.

In the Linseed O1l case {United States v. American
Linsced Ol Co., 262 U. 5. 371) somctimes the prices
would remain practically uniform for months, and
then movements would begin which resulted in the
most variable prices extending over weeks and some
times months. But it was manifest that the actions
of the several members were much more greatly
affected by that of other members than they would
have becn if competition had been unrestrained.

The extent of the uniformity produced by a
scheme of this kind depends upon the conditions of
the market and very greatly upon the nature of the
commodity. Take a stable commodity like flour,
where the profit is but a small amount per hundred
pounds, the variation in prices is necessarily small
regardless of whether the millers have an association
or not. With lumber it is dificrent. In an active
market the profit upon a thousand feet may be
several dollars; and while one man may be satisfied
with a profit of $3.00 per thousand, another wil
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want to exact $5.00, or if possible $10.00 per thou-
sand. When the market is inactive the prices are
nearer uniform, but through concert of action arising
from the knowledge each one has of the business of
all of his competitors, the prices are held at an
unnaturally hich level. Under both conditions the
effort of the association members is to get all they
possibly can and to aid cach other in getting it.
And when they all by tacit understanding have in
mind a2 minimum price it will result in more or less
uniformity at or about that price, with now and then
a sale below, and more often a sale above that price.
But there will gencrally be enough variation to
enable them ‘““to point with pride and confidence”
to the lack of uniformity, and cspecially to the
spread in prices.  The spread, however, means but
little, as a small sale for peculiar reasons may be
made at a verv high price, while a very large sale
may be made at a specially low price, thus making
a very considerable spread between them.

4. A matler of special inquiry is, does the associa-
tion scheme or plan bring about an abnormal and un-
usual relationship as to their busincss matlers between
those who are naturally competitors?

In United States v, American Linsced Od Company,
262 U. 5. 371, 388, the Court said:

In American Column & Lumber Company
v. United States, 257 U. S, 871, we considered
& combination of manufacturers got up to

effectuate this new conception of confidence
and competition and held it within the mhibi-
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tion of the Sherman Act lecause of inevilahy
tendency to destroy real competition, as long
understood, and thereby restrain trade, Oy
conclusion there can not be reconciled with
the somewhat earlier opinion and judgmen
of the court below. They are in direct con
flict.

The Sherman Act was intended to sceure
cquality of opportunity and to protect the
publie against evils commonly incident tg
monopolies and those abnormal contracls and
combinations which tend directly lo suppress the
conflict for advantage called competition—the
play of the contending forces ordinarily en
gendered by an honest desire for gain. “The
statute did not forhid or vestrain the power
to make normal and useful contracts to further
trade by resorting to all normal methods
whether by agreecment or otherwise, to accom-
plish suech purposc * * * The words re
straint of trade should be given a meaning
which would not destroy the individual right
to contract and render difficult if not impos-
sible any movement of trade in the channels
of interstate commerce-—the free movement
of which it was the purpose of the statute to
protect.” United States v. American Tobacee
Company, 221 U. 8. 106, 179, 180; Ramsay ¥.
Associated Bill Posters, 260 U. 8. 501; Federa
Trade Commission v. Sinclawr ftefining Conr
pany, 261 U, S. 468.

Certain it 1s that the defendanis are associa{fcd
in a new form of combination and are resoritny
to methods which are not normal. If, looking
at the entire contract by which they are bound :
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together, in the light of what has heen done
under it the court can sce that ils necessary
tendency is to suppress competition in trade
between the States, the combination must he
declared unlawful. That such is its tendency,
we think, must be afirmed. To decide other-
wise would be wholly inconsistent with the
conclusion reached in American Coluinn &
Lumber Company v. United Stales, supra.

And again (p. 390):

We are not called upon to say just when or
how far competitors may reveal to each other
the details of their affairs. In the absence of
a purpose to monopolize or the compulsion
that results from contract or agreement, the
individual certainly may exercise great free-
dom; hut concerted action through combination
presents a wholly different problem and is for-
bidden when the necessary tendcncy 18 to destroy
the kind of compctition to which the public has
long looked for protection. The situation here
questioned is wholly unlike an exchange
where dealers assemble and buy and sell
openly ; and the ordinary practice of reporting
statistics to collectors stops far short of the
practice which defendants adopted. Their
manifest purpose was to defeat the Shcrman
Act without subjecting themselves to its penaltics.

There the unnatural relationship was brought about
by each member making an independent contract
with the Armstrong Bureau; while here, as in the
Hardwood case, it is consummated through an asso-
ciation composed of the individual defendants.  And
in the Hardwood case (257 U. S. 877, 410) the cowrt in
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commenting on the actions of the defendants in cop,.
piling reports of their businecss operations for cirey.
lation among their competitors said:

This is not the conduct of competitors, by
is 50 clearly that of men united in an agre.
ment, express or implied, to act together ang
pursue a common purpose under a commg
guide that if it did not stand confessed a com-
bination to restrict production and incress
prices in interstate commerce, and as ther
fore a direct restraint upon that commerce, as
we have seen that it is, that conclusion must
inevitably have been inferred from the facts
which were proved.

5. If it be not shown that the nccessary effect of the
scheme or plan is to restrain tnterslate commerce, yd
its operation should be enjoined, if it be shown thet
it can be so used, and that it 1s the intcnt of the pariis
to so use 1.

If the necessary result of an agreement or the
operation of a schemec be to restrain interstate com-
meree, it can make no ditference whether the restraint
was intended or not. In United States v. Patlen, 2%
U. 8. 525, 543, the court said:

And that there is no allegation of a specific
intent to restrain such trade or comumerce
does not make against this conclusion, for,
as is shown by prior decisions of this court
the conspirators must be held to have intended
the necessary and direct consequences of ther
acts and can not be heard to say the contrary.
In other words, by purposcly engaging na
conspiracy which necessarily and dircetly
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produces the result which the statute is
designed to prevent, they are, in legal con-
templation, chargeable with intending that
result. Addyston Pipe & Stcel Co. v. Unuted
States, 175 U. 8. 211, 243; United States v.
Reading Co., 226 U. 5. 324, 370.

And to the same effcet in Fastern Siates Retail
Lumber Dealers’ Association v. United Stafes, 234
U. S. 600, 612, the Court said:

But it is said that in order to show a com-
bination or conspiracy within the Sherman
Act some agreement must be shown under
which the concerted action is taken. It is
elementary, however, that conspiracies are
seldom capable of proof by. direct testimony
and may be inferred from the things actually
done, and when in this case by concerted
action the names of wholesalers who were
reported as having made sales to consumers
were perlodically reported to the other mem-
bers of the associations, the conspiracy to
accomplish that which was the natural con-
sequence of such action may be ‘readily
inferred.

When the intent becomes important appears from
the following authorities:

In United States v. Terminal Railroad Association,
224 U. 8. 383, 394-5, the Court said:

Whether it is a facility in aid of interstate
commerce or an unreasonable restramt for-
bidden by the act of Congress, as construed
and applied by this court in the case of The
Standard Oil Company v. The United States,
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221 U. 8. 1, and The United States v. Ameriggy
Tobacco Company, 221 U. S, 106, will depend
upon the intent to be inferred from the extent
of the control therchy secured over instp.
mentalities which such commerce is undg
compulsion to use, the method by which sug
control has been brought about and the
manner in which that control has becn exerted,

And on the same subjeet the Court said in Unito
States v. Reading Company, 226 U, 8. 324, 370:

Whether a particular act, contract or age

ment was a reasonable and normal method in

{urtherance of trade and commerce may, in

doubtful cases, turn upon the intent to be

inferred from the extent of the control thereby

secured over the commerce affected, as well

as by the method which was used. Of cours,

if the nceessary result s materially to restram

trade between the States, the intent with

which the thing was done is of no consequenee.

But when there is only a probability, the intent

to produce the consequences may lhecome

1mportant. '

In other words an instrument which within itseff -
is harmless may be used for sn illegal purpose. And
while it will be allowed to remain in the possession
of one who intends to use it for an innocent purpos,
it will be taken away from him who intends to useit
to accomplish an unlawful purpose.

With reference to the defendant association the
Government insists first, that the inevitable eifect of
its operation is to affect the prices of maple flooring |
which is an article that moves in interstate commerce;
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and second, that if the association could be so con-
ducted that its operation would not have such an
effect, yet the past history of the conduct of the mem-
hers of the association, and the character of its
present activities are such that no other conclusion
can possibly be reached than that defendants main-
tain the organization for the purpose of controlling
prices of maple flooring. In other words that they
intend to bring 1o bear through this ageney influences
which will not permit prices to be regulated solely by
the law of supply and demand.

6. It 15 no defense that the defendants did not iniend
{o violale the law, and that they filed copies of thewr
plan with the Department of Justice and the Federal
Trade Commission.

In this case all evidence of this character is abso-
lutely immaterial. The sole question here is whether
this scheme actually restrains, or is intended to bring
about a condition which in fact is a restraint upon
interstate commerce.

As above quoted from United States v. Paften—
by purposely engaging in a conspiracy which
necessarily and directly produces the result
which the statute is designed to prevent, they
arc, in legal contemplation, chargeable with
intending that result.

And even if the illegality of the schemne or combination
depends upon the intent, the inquiry is not whether
they intended to violate the law, but whether they
intended to bring about the condition or do the thing
which in faet restrains commeree.
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7. It s no defense that some benefils may haye 4.
sulted from the operation of the scheme or combinatiy,

In Standard Sanitary Mfg. Co. v. United Siays
226 U. 8. 20, it was earncstly urged upon the Coyn
that great benefits had resulted to the public frop
the combination of the manufacturers of hathtyhs
in that the poorer articles were kept off the marke,
and a purchaser received what he supposed he wx
buying; but the Court (p. 49) said:

Nor can they (the prohibitions of the stat
ute) be evaded by good motives. The lawi
its own measure of right and wrong, of what
it permits or forbids, and the judgment of the
courts can not be set up against it in a sy
posed accominodation of its policy with the
good intention of parties, and tt may be o
some good results. United Slates v. T
Mussouri Freight Assn., 166 U. S. 290; Ar
mour Packing Co. v. United States, 209 U.3.
56, 62,

8. It is no defense that the prices of maple floonn
were and are reasonable, if such be the fact.

Such a contention was insisted upon in Uni
States v. Addyston Pipe & Steel Co., 85 Fed. 21l
but the court (p. 293) said:

Tt has been earnestly pressed upon us thit
the prices at which the cast-iron pipe was sol
in pay territory were reasonable. A great
many affidavits of purchasers of pipe in pa
territory, all drawn by the same hand or from
the same model, are produced, in which ’the
affiants say that, in their opinion, the prics
at which pipe has been sold by defendants
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have been reasonable. We do not think the
issue an important one because, as already
stated, we do not think that at common law
there is any question of reasonableness open
to the courts with reference to such a con-
tract. Its tendency was certainly to give
defendants the power to charge unreasonable
prices had they chosen to do so.

9. The contention that the association created only a
reasonable restraint wpon intersiate commerce 1s devoid
of merid.

This contention arises out of a misapprehension of
the meaning of *the rule of reason” stated by the
Chief Justice in the Standard Oil case.

Realizing that his language had been misinter-
preted he clarified its meaning in the opinion handed
down a few weeks later in United States v. American
Tobacco Co., 221 U. 8. 106, in the following language:

It was therefore pointed out that the statute
did not forbid or restrain the power to make
normal and usual contracts to fnrther trade
by resorting to all normal methods, whether
by agreement or otherwise, to accomplish such
purpose. In other words, it was held not that
acts which the staiute prohibited could be re-
moved from the control of its prohibitions by a
Jinding that they were reasonable but that the
duty to interpret which inevitably arose from
the general character of the term restraint of
trade required that the words restraint of
trade should be given a meaning which would
not destroy the individual right to contract

and render difficult if not impossible any move-
1522124t ——13
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ment of trade in the channels of interstate cop-
* merce—the free movement of which it was the
purpose of the statute to protect (p. 179).

There can be no doubt that the court entertained
the same views which were expressed by the Cireyt
Court of Appeals for the Nixth Cireuit in the Addys-
ton Pipe & Steel Co. case.  After reviewing in detail
all the authoritics relied upon by the defendants,
wherein it had been held that the contracts in ques
tion were reasonable and not in restraint of trade,
that court said:

For the reasons given, then, covenants in
partial restraint of trade are gencrally upheld
as valid when they are agrecements (1) by the
seller of property or business not to compete
with the buyer in such a way as to derogate
from the value of the property or business
sold; (2) by a retiring partner not to com-
pete with the firm; (3) by a partner pending
the partnership not to do anything to interfere,
by competition or otherwise, with the bus-
ness of the firm; (4) by the buyer of property
not to use the same in competition with the
business retained by the scller; and (5) by
an assistant, servant, or agent not to com-
petc with his master or employcer after the
expiration of his time of service. Defore such
agreements are upheld, however, the cout
must find that the restraints attempted
thereby are reasonably nccessary (1, 2, and
3) to the cnjoyment by the buyer of the
property, good yvill, or interest in the partner
ship bought, or (4) to the legitimate ends of
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the existing partnership; or (53) to the pre-
vention of possible injury to the business of
the seller from use by the buyer of the thing
sold; or (6) to protection from the danger of
loss to the employer’s business caused by the
unjust use on the part of the employee of the
confidential knowledge acquired in such busi-
ness. (Citing authorities.)

It would he stating it too strongly to say
that these five classes of covenants in restraint
of trade include all of those upheld as valid at
the common law; but it would certainly scem to
Jollow from the tests laid down for determining
the validity of such an agreement that no con-
venfional restraint of trade can be enforced
unless the covenant embodying it is merely
ancillary to the main purpose of a lauful
contract, and necessary to protect the covenantee
in the enjoyment of the legitimate fruits of the
contract, or to protect him from the dangers of
an unjust use of those fruits by the other party.
{85 Fed. 281, 282.)

In other words whether a restraint is reasonable or
not depends upon the character of the agreement or
agency that brings it about, and not upon the extent
of the restraint. Is the agency an unusual and
abnormal one? If so the restraint is unreasonable
and unlawful. That this is especially so with refer-
ence .to restraints arising from these open-price
associations is conclusively shown by the language of

the court above quoted from the opinion in the
Linseed Oil case.
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10. The relicf 1o which the Government is entifled.

Defendants appear to insist that the associatio
has the right to do certain things, as for instance tg
standardize maple flooring and maintain inspectors;
and therefore that the court should specify what par.
ticular things the association can do, and so limit the
injunction as to exclude such activities from its
provisions. But to comply with such contention would
be for the court to undertake to construct an association
for the defendants which according to the court's view
would be a legitimate one. 'T'his the court will not do,
because it never can be determined in advance what
the effect of a particular organization will be; and
the court might authorize the formation of an asse
ciation to exercise certain functions which in actual
operation would result in the most serious restraint
of interstate commerce. Certainly parties who have
openly violated the law by creating and engaging in
an unlawful combination can not invoke the agency
of the court to create for them a different combina-
tion which the court might consider legitimate.

The situation here presented is quite differend
from the conditions existing when the acquisition of
various properties by a corporation, or the merger
of a number of corporations into one, have been held
to constitute a monopoly or an unlawful combins
tion in violation of the Anti-Trust Act. There the
rights of property are involved, and the court wil
not destroy the property, but dircct that it be 1
stored to the original owners, or be so divided that
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a further violation of the statute will not exist. But
here no property rights are involved. There exists
nothing but an agreement or combination which
the defendants have entered into and in which they
are engaging; and the status quo is restored and the
restraints upon commerce are stopped by a simple
decree declaring the agreemient and combination
unlawful, and inhibiting the defendants from further
engaping therein, or in any combination of like
character.

An unlawful conspiracy may be composed of
elements each of which when considered alone is
lawful. As said in Swift v. United States, 196 U. S.
375, 396:

The scheme as @ whole seems to us to be
within reach of the law. The constituent ele-
ments, a3 we have stated them, are cnough to
give to the scheme a body and, for all that we
can say, to accomplish it. Moreover, what-
ever we may think of them scparately, when we
take them up as distinet charges they are
alleged sufficiently as elements of the scheme.
1t 1s suggested that the several acts charged are
lawful and that intent can make no difference.
But they are bound together as the parts of a single
plan.  The plan may make the parts unlawful,

Defendants’ contention leads to the absurd result
that where each element of a conspiracy is when stand-
ing alone lawful no injunctive decree can be entered,
although the conspiracy composed of these several
elements may be unlawful and accomplish the most
harmful results.
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And even if the advantage is one which the
act of 1887 permits, which is denied, perhap
inadequately, by the adjective “unlawfyl
still a combination to usc it for the purpos
prohibited by the act of 1890 justifics the
adjective and takes the permission away (1%
.U. 8. 401, 402).
For the foregoing reasons the decree of the court
below should be in all things affirmed.
Jamges M. Beck,
Solicitor Generdl,
J. A. FOWLER,
C. StaNieY Trompsox,
Special Assislants to the Attorney General,
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