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Mack, Gircuit Judge. - i

By petition filed March 30, 1931, the United States seeks a
decree under the providions of the Sherman Act and acts amendatory
thereof and supplemental thereto, dissolving the Sugar Institute, a
trade association incorporated under the Laws of New York, and en-
Joining certain corporatisns, firms and -individuals, defendants :
herein, from engaging furfher in-an allsged conspiracy iu restoaint:
of interstate commerce in .sugar. ih._g_,dd-it'ion to-the Iastitute, the
defendants are fifteen sugar vefinery companies which either have.
been or are members théreof snd various individuals who either have
baen or are active in it's management and in the direction of the |

activities alleged to coastitufe the conspiracy.

The testimony is ﬁ’fé}n,s-éfibed" i over AJ.O-,OOO-;c:ype weitten
pages; mors than 900 exhibits covering many.-thousands of pages.

were iantroduced in evide_n_-ce. -

' The petition charges a comprehensive congpiracy affecting
almost sll phases of the.sale and distribution in the domestic mayr-
kets of domestic refined cane sugar, and incidentally beet and off--
shore sugar. The complicated aud frequently disputed dssnes of fact
and of law involved must be approached with the more important
factors of the sugar industry in ming.. T

. BACKGROND )
The Institute was orgahizéd in. December, 1927, aud begon .-
operation the following moath. -The sope of:its activities may . -
be gathered to some extent from.its "Code of Ethics", repreduced -
in the gppendix hereto, The implications of the code were worked
out in great detail by "iaberpretations! adopted pursuant -theretos

The code, together with these rulings the “hature-of which is herein--

aftermore fully described, reveals mich of the purpose and plaa:
of the Iastitute,

The Institute members refined practically all of the imported
rawy sugar processed in this country. They -deseribe their product
as domestic refined". Ia receut years, the whalesale value thereof
has been as mich as $500,000,000, Priot to. the.Iastitute, thoy
provided in excess of 80% of the sugar consumed in the-U.S. They
have siuce supplied from 70% to 80% tuereof; in some states,
particularly in the New England aand Middle Atlantic aveas,. thoy
2avo supplied ia excess of 90%, ia oaly a fow .states.throughout
the country is their share less than 55¢ Wx,E-15.1 Mamfacturers
of Hot and of domestic cane sugar mad cang refineries located in
the insular possessions and foreiga countries provide the remainder

of the nationk supplyy  ..° |



REE RS = o

- Domestlc reflned beet sugar, and forelgn and insular reflned

] kmown in. the trade as "offshore" reflned, constitute about 99% of the
natlon =) supply. The balance which conslsts of domestlc cane grown

.and refined pr1n01pally in Loulslanaq is not, so far as the record

showsg, an 1mnortant factor in the national markets.. Qaantltles of various
sugars used in the United States in receat years are shown 1n Ex.D—15 2

S ' l. Uhless otherw1se statpd all flgures hereln are taken from ‘

defendants® data. '
A11 figures are exclu51ve of corn sugars. The record does not reveal

the ettent to WDlCh they enter into competltlon.,_

2e EXHIRIT D-15
(Unit 2 100 1b. Bag)

1927 , 1928
Y ug ) ?40 of (N . _ % of
Amount .. Total Amount - Total.

1. Domestic Gane Sugar R s

Refinersessesvisessss 99,061, 118 82.5 95,259,545 - 76.0
2. Domestic Beet Sugar.,. 17,308,502 14,4 23,741,591 . 19,0
3« PForeign & Insular

Refined Calle Sugarse. 3,407, 514 2.8 5,583;969 4.4
4, Ieotisiana Direct Con- o _ -
sumption Cane Sugar.. 400, 000 W3 . 800,000 .6

Totules--—----180,177,154 10040 125,335,105 130.0

1829 1930 .. 1931
. % oof o fof - % of
 y S Amount Total  Amount = Total  Amount Total
i.. Domestic Cane Sugar- ' . : '
. RefinerSeessvesssnsis 99, 910 673 78,56 97,645,582 76.2 88,068,308 71.0
2. Domestic Beet Sugq:c-. 19,073,035 15.0 21,209,629 16.6 25,385,504 20.8
3. Foreign & Insular Re— " B ' ’
fined Cane SugarS.ess 6,999,579 . BB 7,954,681 6.2 9,647,241 7.8
4, Louisiana Direct Con- a ' _ o,
sumption Cane Sugar.. 1,250,000 1.0 1,250,000 1.0 - 950,000 _.%
Totalsws'sessa 127,253,287 100.0 128,059,892 100.0 124,051,053 D00

Defendants reflnerles are locaned in the vLclnlty of Boston, New
,York Philadelphin, Baltimore, Savannah, New Orleans, Galveston and San
Francisco. Only two- defendants operate more than one plant: The National
Co., with three refineries near New York: ‘the American Co,, with refineries

.+ in or near Boston, New York, Phlladelphla, Baltimore and New Orleans. In

LA927, American. accounted for 25.05p of all sugar produced by defendqnts,
National, for 22, O? the others in that year ranged from Henderson's 1. 13(
to California and Hawallqns' 10.84%, Bx. Y-14. Gapital employed ranged from
Henderson's $2,037,975 to American's $119,854,340, Ex. B-17, 3

%, In 1931, American's share of defendants' production was 27.12%; Wationalls

19.27%, others from Henderson!'s 1.49% to C&H's 13.09% Ex,Y¥~14. Capital em-
ployed ranged from Henderson's $2,138,902 to American's $116,090,904. Ex.E-17,
3a. From time to %time as recently, there have been riges.
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Raw cane sugar used by defendants is imported.principally from
Cubn and to some extent from the insular possessionsi It is obtained
by clarlfylxg Juice extracted from the" cwne at mills nenr the Dlantﬁt10n5§
The raws, which usually contain about 95p vure sucrose, are further
clarlfled and purified at delendwnts' dormestic plants to produce sugqr
100% sucrose and ready. for. consumntlon. Ample suppies of raw sugar in o
steqdlly declining 3a mquet have been avwllqble sinee the formation o; the

Institutes

The Goverrmert does not contest defendants' claim that the refined
sugar produced by them, is, as to physical and chemical propsrtles, a thoroudr
1y standardized commodlty.A It is undlsputed that at leagst since the Insti-
tute, the product of the Varlous defendants has Jenerally g0ld at a uniform
price in ary given trade area. The Government insists, however, as a
basis for contentions hereinafter discussed, that because of certain
preferences created by advertising and other means, the sugars of the
several defendants are economically different productse

Beet sugar for many years hag been an important factor in the
domestic market and offshore sugar, since the Institute, has increasingly
become such. See note 2, suprae. Zither or both offer such competition: %o
defendants' product in nearly all. trade areas, (Ex.E-15) and each has
alwnys sold at a dlfferentlal below domestic roflned.

The sugar beet is grown and the sugar therefrom.produced and
sold chiefly in the middle and far West, providing in gsome stotes well
over 75% of the supply. ‘ :

It competes, too, with other sugars, in a number of Southern nnd
Middle Atlantic States. (ExsE~15). Although for most purposes practically
identical with domestic refined, it has ordinarily, for several ren LSONS,
sold at o differential of 204 per hundred pounds. In the early years of the
been sugar ind ustry, the grade was inferior; thus, a prejudice grew up
- agoinst 1%, which Yo some extent has carried over to the present timea
Beet sugor unlike domestic refined, is not sold.in full assoriments of
grades ond packnges and-is therefore less attractive to the trade..

While 20¢ has been the customary differential, at warious times and
locnlltles, it has - ‘Tanged from-10¢ to 55¢ both beIore and 51ncc the
Instluute.

The ~telation of  the Domestic Sugar Burean.to.the beet manufacturers
ig similar to that of the Institute to the domestic refiners. They were
informally organized at about the some time. A few months later in the
Spring of 1928, the Bursau was incorporated, with headquarters in Chicago.
Its "Code of Bthics" is substantially identical with that of the Institute
ond is oadmittedly patterned after ite While défendants imsist: thqt the
two trade associations are entirely independent, -they freely odmit that

the Institute has sought ahd obtained a high degree.of cooperation from
the Burest in practically all of its activities. Joint meetings have been
'held, questlons of pollcy have been discussed, and qctlon JOlntly takem.-
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T he two hssocihtions heve continuously. communicated by detier,
telegram or personsl contack of their officials’  The e¥idence,
however,hdoes.notjauPpoyt:th@.ggntentibﬁ.thnt.dbfendnnts have
effected an agreement- with the producers of beet- sugar, through
the Bureau, to maintain. a fixed 20¢ differential, even though
that differentinlnmayuhaveyprevailgd-mOreféonsistently since the-
creation of the Insfifute :than theretofore, .- - o '

Offshore sugar, which is practically a new factor in the
domestic market, is refined pringipally ih Cibasahd: bo some extent
the:insvlar possessions. I%s sale in this country is in the hands
chiefly of four selling agencies. Its impértant:trade Areas have
been Middle Atlantic and’ Southern-states, ‘although! substantial .
quantities of it .have also been soldiin.other parts of - the countrys’

In some states, it has provided from 85% to 40% f. the total supplys ~
With the exception of. Hershey sugar, represented by H.H.-Riké & Co.,-
all of it is sold at a differential from 5¢ to 104 below defendants!
sugar. '

This is due 4. the fact that it has not been'in fhe market long
and also because it is offered in g limited assortment of grades and
packagess e : S B SR

o An agreement with the offshors interests (except Hershey) to
sell at a fixed 5¢ differential is charged against defendants. The
Government relies, in.this connection, on a letter written by the
executive Vice Secretary of . the Institute, in which the statement

is made that, "the Armstrong people [[representative of an offshore
‘refinery] + + « had sold their sugars strictly in accordance with

our dee.Rulingsvoﬁ a-price differential of 5¢". Ex. 54, While this
might be susceptible of the inference, as contended,” that the 5¢
differential was the result of an agreement, the explanation offered
@heﬁefqr_by,defendants, that it was merely expressive of the fact
that Armstrong had sold at-such a differential is equally plausible,
In.view of the lack of other evidence. to support the Govermment's
charge and the failure to refute defendants' evidence of a varying
differential, I cannot find that .any such agreement was made by ‘them
with the offshore interests even though, as.defendants freely admit,
cooperation has been sought and obtaoined in many activities. Certain
alleged activities however, are-denied by defendants; of course as to
these. they likewise denied having sought such cooperation, 2

There_is one other important factor in the sugar industry, which.
the Government charges hag also been drawn into the conspiracy by
defendants, The Sugar merchandising firm of W.H. Bdgar & Son of Detroit,
although not directly engaged. in the refining of sugar, offered substantid
‘competition to some of the defendants by renson of its manifold activfties{
In 1928, it mefchandised, according to testimony of the héad of the firm,
about 2% of all the sugar consumed in the United States. & It distributed

4, This is considerably more than the individual output of three of th?a
smaller refineries which were members of the Institute. APp—_—
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both cane and beet sugar and was Sales:Agent for soﬁe bYeet companies

in which the Zdgar family was heavily interested. In addition, the

the Edgar family controlled the Edgur Sugar House, which engaged widely
in the storage of sugar and also acted as sugar brokers. The ZTdear
interests, moreover, operated a chain of cash and carry sugar stores
in Michigan, Indiana, Ohio, New York, West Virginia and Pennsylvania. -
The Institute sought and obtained from the Bdgar interests a high
degree of cooperabion. '

II  FRE-INSTITUTE SECRET CONCESSIONS

Defendants assert that for s number of years prior to the.
formation of the Institute, the sale and distribution of suzar had
become increasingly chardcterized by grossly unfair and uneconomic
practices. This situation, defendants urge, provides a complete legal
and economic Justification for the s teps token through the Institute
to, correct it. : ‘ ‘ ‘

Defendants assert that the sugar industry has always purported
to be one:in which the product.was sold on open published prices and
that this in fact was done up to the year 1924.. During the period
1917 %o 1919, when the industry was under zovermmental control, prices
were fixed and all forms of concessions and rebgtes were forbidden by
the Government. But beginning perhaps. as early as 1921 and increasingly
thereafter, the practice developed on the part of some but not all
refiners of giving secrét concessions from their basis prices. 4a
Arbuckie California and Hawniinn, Henderson, Revere and Western were
the exceptions. . They have never indulged in the practice of secret
concessions.. The socalled "unethical' refiners, however, gave secret
concessions and rebates dn 60% to 70% of the sugar sold by them in
1927, as estimated by one of defendants' principal witnesses. R»4594.
The need of secrecy was.urgent, for if and as soon as it became known
that a specific concession was granted, it would be generally demanded.
That concessions and rebates were widely granted was of course generally
known in the tradee Bach refiner too, was able to find out in o gefieral
way the approximate prices and terms of his competitors. Moreover, many
of the contracts carrying concessions revealed that fact on their face.
But in %the conditions prevailing prior to the Institute, it was
impossible for refiners and purchasers to know with any. degree of
accyracy what prices and terms were granted in the innumerable
tran@abtions.. The mere fact that many of the larger customers of the
"unethical refiners not infrequently received no concessions, indicates
that the efforts at secrecy were at least fairly successful,

. 4o, Defendants' sugar is.quoted at so much per pound per one hundred pound
bag of "fine gramulated" or "granulated'. This is called the "Basis

" price; contracts are.closed with reference to it but the purchaser

has the option -t stipulated differentials to specify for delivery

- under the contract an assortment of grades and packages.

5¢ In 1927, these five refiners accounted for 25.45% of all sugar.

produced by defemdants; in 1931, for 28.54% Ex, Y-14.
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Yarious caouses undoubtedly contributed to the development of
these solling methods. Probably chief among them is the substantisl
over- capac1ty since. the war, stated in defendants‘ answer, to be aobout
50%. ~ Among other causes assigned by defendamts were (l) the lack of
statistical informotidn as to the mmount of productlon, dellverles, and
stocks ‘on hand, causing overnroduction, (2) the uncertmlntles which
prevailed in the raw market. during this period and wnich fade the refined
sugar industry highly speculative, (3} the fact thnt slnce 1922, most
sugar has been sold through brokers and is thus someﬁhat outside of the
refiners! contral, and (4) the standmrdlzmtlon of the several defendants!
sugar Whlch has made their sale depend almost entlrely upon prlces and
terms of ered. =F ;

The concessions granted were largely, although not entirely,
arbitrary in charactei, While they were given principally %o the
Iarge buyers of sugnr, no system wns followed in this resPect they -
were frequently granted to the smaller purchasers as welle. Defendants
assert that the refiner was thus largely at the mercy “of the purchaser
who, in order to secure a particular concession, would falsely represent
that he could get it from o competitor. While there is little direct
evidence that such misrepresentations were extensively resorted to,
nevertheless, the reflners‘ fears in this respect appear to have been
genuine, -

Defenddnts further claim that the dlscrmmlnatory nature of the
‘concessions which were granted, was leading to the creation of monopolies
among the distributors; that the leaders, most successful in obtaining
concessions, were therehy potentially enabled to and in fact, to some
extent, did secure monopolies in their resPectlve trade areas. Some
smaller distributors, defendants contend, had thus been put into so
disadvantageous a position that they were disinclined to push the sale
of sugar and as a result, in.1927, per capita consumption fell off
about lO :

It may well be that such discriminatory concessions tend to
create territorial monopolies in sugar distribution. The evidence
‘shows. that certain smaller distributors did suffer because of the
advantages enjoyed by the larger ones, such as W.Hs Edgar & Son.

But I believe that the advantages enjoyed by them and by several

other large distributors were in largest measure atiributable to their
greater efficiency. Moreover, there is rno substantial ev1dence that -
these dlstrlbutors in fact obtained such monopoliess

Yith respect to the falllng o;f of consumption in 1927, it
must not be overlooked that, as one of defendants! prlnélpal
witnesses indicated, the "sllmness campalgn" of 1927 had a sub-
stantial effect in discouraging the use of sugar. R.4598. There is,
however, some evidence that distributors of sugar did refrain from
pushlng 1t because they could not sell it profltably.

De;endants! contentlon that "the ref1ners who did not indulge
in concessions were well on their way %o becoming martyrs,m and that
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"their problem was how long. they’ could survive", (cht Brief ppe3-
10) is without substantlal suppo®t iv the évidence. " While the
lethicalll refineis may have becn inconvenienced through the sales
methods of somefof‘thelr competitors and probably believed its effect
on them t0 be harmfully “they hod 1id part in the first steps taken to
form the Instltu%e*and were in no danger of being eliminated from the
[ industry. . Three‘of ithe five reilners who suffered losses in the

Fear 1927, when the- profits for. the industry as o whole showed a sube
stontial decline, were "etliical® companies. But the deficit shown in
" the statement of one of them, California ond Hawailian, is without
much significance because of the special arrangement subsisting between
o He and its parent corporation, the owner of sugar plantations in
Hawaii. DlMoreover, despite the "fair competition! inausgurated by the
Institute, two of the "ethicall! companies showed substantially less
profits for the posit-Institute period, 1928 to 1931, than for the pre-
Instluute years of 1925 to 1927, while the profits of several of the '
Minethicall companles 1ncreased substontially in the nost~Inst1tute
perzod. : g .

The conditions which defendants allege confronted them just
prior to the Institute are thus summnrlz d in their brlef

“The reflners hnd hoad omple experience with the reglme
of secret concessions. They had witnessed o falling
off in their sales due to the:reluctance of wholesmlers
and retailers to seil sugar, becomse they could not
~ competes Their customers in large numbers were  complain-
"ing that the system was wrecking their business. Sugar
distribution was being concentrated in a few hands, and.
some of the refiners themselves were fmclng ruln. "Fact
Brief p.15- : -

As the foregoing discuession reveals, this picture is greatly
exaggerated. The declining proflts for the year 1927 must be
atiributed, at least in large part, to causes other than the secret
concessions sysbem. Defendants themselves have complained of the
enormous over-production and the ruinous dwmping that took place during
that . year. The "slimness compaign®, tco, had its effect. Neverthe-
less, ‘although the picture is by no means as black as painted and the
" serious consequences. foreseen, the loss of business and the ruin of
refiners .and distributors, are to n large extent speculabive, the. _
indusiry was characterized by highly unfair and otherwise uneconomic
competitive conditions; arbitrary, secret rebates nnd concessions were
the rule and the w1de—5pread knowledge of market conditions which the
courts and economlsts have recognlzed N8 nNecessary for intelligent
fair conpetltlon, were ‘lackinge I believe the refiners!-testimony
that they were disturbed economlcqlly and morally over the then
prevailing conditionse There is evidence, too, that at least American
was concerned at- the possibility of liability under the Clayton Act’
becoause of thgﬁdiscriminations resulting from the various concessions,



Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


e

I believe,: too, that among the purposes for which the Ingtitute was
formed were, as defendants! insist, (1) the eliminntion of secret .
concessions and selling of sugar on open, publicly announced terms;
(2) the gonthering and the dissemination of statistics not previously
available, as to refined stocks, consumptlon, location of stocks
thraughout the cointry, production and current deliveries; (3) the
elimination of practices which they deemed wasteful and (4) the
institution of an advertising compaign to:inecrense consumption. 3Bub
i1t will be apparent from n discussion of -theé nctual, nctivities of the
Institute and of 1ts nembers, thqt these were by no neans the dominant
purpoSeso- i :

I THE'éUGARrINSQITUTE

The agltatlon Wthh flnqlly resulted in the forration of. the
Institute begin in the summer of 1927, Representatives of American,
National, McCghan; Federal (reorganlzad in 1939, as Spreckels) and
Lowry, the then operator of Pennsylvania, met with Wel. Cummings,
later genersal counsel of the Institute, to discuss the situation.

A series of meetings were held, the condition of the industry, with
particular reference to undesirasble practices and secret concessions,
was discussed and in September, Cummings submitted %o representatives

of the Attorney Geéneralls office a proposed Certificate of Incorpora—

tion and By-Laws for a trads association, together with a number of
suggestions respecting trade practlces.

In September, the okther refiners were invited to attend a Jjoint
meetings Represenfative of each refiner met frequently in December:
a Code of Ethics was worked out. It wans submitted to and digcussed
with officiols in the Attorney General's office and, as a result, some
chonges were mades According to Cunmings! testimony, the code, finally
adopted on Jamuary 7th, 1928, was substantially identical with that
worked out when the discussions with the Department of Justice offieials
were helds With the exception of the %wo chqnges noted in the appended
copy¥, it has retalned its original form. ,

Hembers of the Instltute meet qnnualiy as well as in occasional
special meetings. The Board of Directory meets generally monthly and
the Executive Committee, composed of certain meémbers of the Board,
weekly. Various other committees have met from time to time, In
February, 1928, Judge Sydney Ballou, until then general counsel of
California and Hawaiian, joined the Institute staff as Executive
Secretary at a salary of $75,000 annually. Upon his death in October,
1929, his dQuties were assumed by the Vice Secretary * s whose anmual. salary
vias 3235,000.." Other Executive salaries amounted yearly to about $15, 0Q0.
Accordlng to the testlmonJ of the Office Manager of the Institute, ‘
other annual expenses were! salaries of g staff of stenogrqphers,
statisticians, ete,,about $45,000 and overhead sbout $85,000; advertising
averaged $450,000 anmuallys The Institute stotement for 1930 shows, too,
that in that year some $29,000 were Spcnt for investigations. It is
interesting to note that the total elpenses for that year were set at
some $838,000, of which, some $641;000 were for Todvertising and -
publicity." ZExpenses were defrqyed,b .1levy on the membérs proportionate -
to their. production. wy o " : '

# Fred G, Taylorq
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Although the defendonts have empha31zed the reporting and
statistical services.of the Instltute, the mimites and other records
of the meetings of members, dlrectors, executive committee and other
commlttees, abundontly demonstrate that the Institute ond its members
were, to .o 'very:high degree occupled in ﬁhelr meetings with the

various problems ﬁnd.prqptlces relqilng $0’ snles and dlstrlbutlon.

‘ DeIendnnts hnve 1n31sted throughouﬁ that their activities have
been chardcterized by the utmost good.faithe In this comnection, they
cite their open dealings with the Attorhey General's office both
immediately prior to and after the formation of the Institute. A4s
far as the evidence shows, the Department of Justice, in its three
investigations of the Institute in 1928, 1929 and 1930, was given
complete access to the Institute filese The record likewise shows that
from time to time, as new issues of the Code and Code Interpretations
were pfinted, copies therkof were forwarded to the Abttorney Generalts
offices But the Department of Justicé was not notified of various
important steps taken by the Institute which are now charged to be
illezal and of. course not as to thoge act1v1tles in which the Institute
denies having engaged. Defendants ' good leth must be largely a
matter of inference to be drawn from their admltued or proved actions
.. with respect to such and other matters.

- For convenience and clarity, the variocus activities of the
defendants upon which plaintiff bases its charges of illegality, will
be classified ond separately considered although most of themare
more or less vitally related to one another.

, Defendanbs assert that the fundamental principle underlying
practically all of these activities 1s expressed in Code 1:

“All{éiscrimlnatlons between‘customers:shauld be abolisheds
To $that end, sugar should be sold onlJ upon open prlces
and terms publlcly anmounced. !

To attain these results, defendants insist, was théir prinary
purpose in creating and maintaining the Institute. Necessarily and
admittedly implied in the agreement to sell only on open publicly
announced prices and ®rms ts the further obligation to adhere thereto
until public announcement shall have been made of any changee

IV PRIGE REPORTING

_ Yith respect to, the reporting system adopted by the Institute,
the Government alleges' : ;

."Defendqnts haVe concertedly adopted and malntalned o
‘comprehen51ve system for the exzchange of detailed and
.complete information relatlng to the prices, ferms and
~eonditions of current and future sales; they have agreed
-that: the prices, terms and conditions of sale shall be
meported to the.Institute by the Members as a condition
‘nrecedent to any sale of suzgnr; and they have agreed _
that no Member shall deviate from, or change, such prices,
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terms, or conditions until such Member shatl have given
at least 18 hours notice of such deviation or changee
The -Ingtitube has ‘imnedistely relajed all such reports by
wire to all members; Defendants have sold and are now
selling all ‘sugar under a binding mutudl sgreement %o
adhere strictly and without deviation, to the prices,
terms and conditions reported to the Institute, and to
maintain such prices, terms and conditions until they
‘shall have given at least 18 hours notice of proposed

. 'changes and dev1at10ns a8 aforesal&‘“ '

The reportlng act1V1t1es of the defendants con ‘cern not only
chonges in the basis price, but all changes in the sales?! conditions
and termse The present discussion which is concerned only with price
reportlng, sufflclently 1nd1canes the nature of defendants! systems

1. The price:Teporting system was worked out in its final form only
‘“about a year after the formation of the Institutes Certain points
with respect to the earlier practlces must be clarlfled before consider—
ing 1t in its final form.

(a) n Pebruary, 1928 -the follow1ng provision was qdoPted by the
directors; it appeared first in the Code issue of February 17, 1928 as
an interpretation.

NTHREE OCLOCK NOTICE, -

Except to meet a competitive price already announced,:
the Institute recommends to its Members that they
announce changes in price not later than three o'clock -
of the day before the changed price becomes effectives
The first annouvncement of o chanee in price should be
sent By telegram to. the Executive Secretervs he 0
notify the other Members,!

(Itallcs mlne)

The Govermment contends that the 1tn1101zed provision required
that all changes in price be first announced to the Institutes
The - languoge is not clear. The Institute's Office Monager tedtified
(R. 5120) that is meant merely that only the announcement of the
refiner first to announce a change in price was to be reloyed to the
other members by -the Institute; this gppears to have been the equy
practices :

In support of its contention, however, the Government refers
to the following memorandum found in Amerlcqn 5 flles- '
"Announcement of change in price, either an advance or decline,
must be .made before 3 PsMe, to become effective at the opening
of the market the following mornings
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When change in price has been decided upon, and before
moking aprouncement: to.our brokers. and the irade, copy |
of the change must be furnished, Judge Ballou. Exe. 385-K.

However,'unlike other.ﬁémonanda in this éefies ddmittedly prepared by
American's Sales Mannger, the one quoted did not carry his signoture,

With respect thereto he testified;

"I do not know who prepared. it .and with respect to the second
paragraph which states «+ o . [that when al change in price s +
has been decided upon and before making ammouncement to our
brokers and the trade, copy « s, s rmst be furnished Judge
Ballou; that has never been donee" Re5259~60, . .

He, ns. well as several other refiners, testified emphatically that .

the actual practice has always been first to notify the trade through

the various channels wsed prior to the Institute and them,the Institute,
The evidence, in my gudgment, establishes, that. there was never any obliga-
tion to give the Institute the first notice of. a change in prices The.

- lmportant requirement imposéd upon the refiners was to make an open
aunouncement fo the trades In fact, California and Hawaiian, with the
possible exception of a brief period in the early days of the Instituie,
never exchanged any price information with the Institute. ;

I am inclined %o accept defendants! explanation in this matters
In ony event, in the next printing of the Code, November 26, 1928, it
was expressly provided that the trade should be notified by the
individual refiners before the Institute,of o change in price and that
the Institute shouvld relay to all members:not only the first pnnouncement
of a change, but all subsequent announcements. The latter practice had
been adopted by the Executive Secretary on March 14, 1928. Ad defendants
explain, this was done because the price change of that date was a
complicated one, and it was then found advieabl® %o continue the practice
in the interests of accuracy. = - : %
(b) It is charged too, that defendants wers under an obligation to notify
the Institute not only when they changed their prices, but also when,
after o change had been announced by another member, they chose not to.
Tollow its In support, the following minute from the Bxecutive Committee
meeting of March 6, 1928, is quoted:. —_—_—

fﬁ?@xepﬁiive_Secrgtgry;éxpects all members of the Institute
tc give him immediate notice of what they do or decide no%,
to dos" Ex.21-28 ppe. 29-30,

Nothing in the, record:however, indicates .that this procedure
was followed. The Inmstitute Office manager testified that in its
entire history, notification to the Inspitute of what a refiner
decided not to do had ogcurred only one or two timess Re5122-3.

(¢) Complaint id made of the activities during its first sixz months in
prohibiting what is known in the trade as "repricing", that is, givimg
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the benefit of a price decline retrodctively . to contracts taken at o
Higher prices . Usuolly this occurred when. a decline.was ‘announced late
in the-day and was: applied to:all of that doy's business. Defendants.
admit that during the first few months ¢f the Institute, an attempt
was made to prevent repriring .as a.violation of the Code requirement
6f openly onnounced .prices and-they assert that their "Three 0'Clock.
Rule" was drafted to prevent the practice. However, the practice was
customary - 1%tthe trade.s ;The Instltubte: rule encouraged buyers to hold
off unbll/éhree o'clock: awaltlng o possible decline and thus coused
a:nbunching of orders after 3:0'clocks In nddition, the announcement
of a decline to be effective .the following day of course ended all
business on the day of the annouwncement. Consequently, in August,
1928, the attempt to eliminate all repricing was abandoned; partial
approval thereof as an "exception to open prices publicly announcedt
was given in the next prianting of Gode Interpretations, NOVember, 1928

in the follow1ng terms,

‘"The custom of the #rade permits giving the customer the
benefit df-the refiner's lowest price during' the day, that
is, .a .contract entered into or sugar 'delivered in the morn-
ing may- be reprlced at any 1ower price announced during
the day . " - ' o

Reprlclng has been practiced at least since August, 1928,
Although expressly sancfioned only as to business of the day of the
decline, refiners occasionally have repriced beyond that period.
But the above quoted "Interpretation' was evidently intended %o
prevent this and must have had some effect in discouraging ite

2« Present Practice.

"~ Price reporting through the Institute was developed in its
present form at least by the beginning of the second year. It is, -
of course, an integral part of defendants! plan that "sugar should
be sold only upon open prices and terms publicly announced.!

~ {a) The present form of the Three O'clock Notice Rule is
as follows:, : € M, o ‘ ‘

"Except to meet a competitive price :already
- announced, the Institute recommends to ite
‘members that they annouvnce changes. in prices
not later than 3100 o'elock. Such :timely
announcement. will en_ble a price change to
receive wide publlcatlon through the evening
o and morning papers. It is, furthermore, in
‘the interests of uniformity which will be
_appreciated.'by the trade.! - -

'As to declines in prlce, its effect was. to compel announcement
thereof before 3:00 o'clock in the afternoon.  Defendants-insist that
its sole purpose was to enable the price change to receive wide
publication through evening as well as morning papers and the ticker
service which stopped at 3 P. M. With respect to announcing price ad-
vances, the practice under the Institute pursuant to the "Rule! differed
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from that which had theretofore prevailed.  The great bulk of sugar
always was and is purchased on what is known in the $rade as "moves!;
. although very substantial quantities.are, of course,. sold from time
to,n thme .apart: from moves. A move occurs when n price advance is -
‘announceds Some times, prior to ‘the. Institute, an. advance was -
announced to go inte effect immedintely, usually, however, to become
effective at some future time. But regardless of the form of the
announcement, some period of grace was alwaye allowed during which
sugar could be. bought gt the price prevailing before the advances

In order to obtain their sugar-at the lower price, the trade, unless
of course they. felt that the move occurred at too high a price,
would then enter into contracts covering their needs for at least
the next 30 dayse. T - ' . '

But prior to the Institute, this period of grace allowed for
purchasing at the old price was uncertain in duration. Sometimes

1t was very short, a matter of hours; some times sugar buyers who

did not learn:of the move in time, sent their orders in too late to
buy at-the old prices TUntil the Three O'clock "Rule" was cast in

1ts final form, it compelled a period of grace from 3 P.M.. to the
opening of business on the next day becouse ites express language
provided that changes in price should be made "not later than 3:00
o'clock of the day before the changed price becomes effective! Until
the gpening of business the day after the announcement, buyers had
been enspled to get. the lower price. Xorly in 1929, the quoted’
language was deleted from the provision. Why this was dore is not
apparents .Thereafter the price advance could have been made effective
at onces ' But nt this time the definite period of grace had doibtless
become well established; in any event, refiners had not availed them—
selves of the Code privilege to effectunte an immediate advance.
Price advances continued to be announced to become effective the
following day-or even.later. There is no evidences 'that the Fefiners
consulted with one another after an advance had been announced oy

one of them or that the grace period was in fact used by them, fto
persuade & reluctant member-to follow the example set; and, this,

too, despite the business necessity of withdrawing an advance unless
i% wos followed by alle The effect so'far as ‘the record reveals of
the Three O'clock "Rule! in and of itsclf, scems to have been
advantageous to the trade in case of a price advance in that the un— -
certain period of grace had been replaced by a definite onee

(b) Other material .Code iﬂterpretations covering price reporting
ab the time of suit, folléw: : T

"POSTING,

"Refiners' basis price of sugar should be kept posted, in
accordance with the long established custom of the trade,
. upon ‘their bulletin boards available to access by the
. Arade. - In.addition, they should notify the trade of
price changes in the -manner customary previous to the
. . formation of. the Institute.! . : '
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NOTTFICATION T0. THE INSTITUTE,
(a) Price phhhgpg;;

. UThe Institute requests members before notifying the Institute
.0f. price changes to post or otherwise announce them in their
customnry manner, and then to notlfy the Institute of action
uhxch has been taken." ) _ . \

NOTIFICATION BY INSTITUTE

"Upon receipt of a price chonge notification the Bxecutive
Sgcretnry will give the same to the news agencies in‘New
‘York which operate commercinl tickerse He will also advise by
telegram members of the Institute, the Domestic Sugar Bureau,
and other dlstrlbutors of refined sugaro" ’ A

Defendnnts canten& thnt these Code 1nterprmtat10ns, except
insofar as they make the Institute the clearing house for price
changes, prov1de substantially for continuing the pre~-Institute
practices The testimony of bmerican's Sales Manager mmd of Revere's
Arbuckle's ond Californin and Hawniian's representatives is that price
changes before the Institute were listed'on the refiners! bulletin
boards, brokers, customers and news agen01es were notified, and fre-—
quently, as a courtbsv, competltors would be telepnoned and that
except for notifying the Institute, p;lce chqnges, &urlng the post—
Institute period, have been similarly announced. They testified,
too; that both before and since the Institute they have ‘received informa~
tion of the price changes of their competitors from their customers
and brokers and from various news services. It appears to be unquestioned
that before the Institute, general price chonges were disseminated and
became known to the entire trade very quickly.

Defendants 1n51st that the use of the Institute as a clearing
. .house for price change 1nFormqtlon, had for its purpose, and resulted
, only in a wider and more accurate dissemination of the information. The In-
stitute notified not only the mermbers, but also numerous news ngencies
and the ticker services. It is unquestioned that the price chqnge data
was. clrculated by the Instltute w1thout any commenta.

But it is clear that the Institute price reporting system did
effect important. chonges in the methods of announcing and.quoting
Jbrices. The witnesses as to pre-Institute practice, except American's

Sales Manager,:represented the ethical reflners and testified %o their
p?actlce. But in the cose of the other refiners, o somewhat different
situatisn appears to ke prevaileds Gardiner. editor of the Willet and

- Gray sugar frade journal, a government  witness, testified that the list
prices which many of the reflners nnnounced and which, as such, were
published in the trade journal, were merely nominal quotations and
bore no relation to the actual "selling bases" at which their sugar
was solde This is confirmed by the testimony of Americants Vitce
Chairman and McCohan's Vice President. No witness has explained the
reason for ite The published list prices and the "selling bases”
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of some of the unethical refiners, differed widely. The selling
basis was the price at which they purported Yo sell: the secret
concessions were from this basis. In the case of American, the
selling basis was given widespread publicity through brokers and
customers. In this connection,-McGahan“s Vice President testified!

ITf we have a soft market and we sola vesberday to_
'flve customers at $5.00; and sold today to one at
4,90 and the market remgined soft, and tomorrow we
well to two or three customers at 4 20, I would
call that a change in the selling ba51s.“
R 1041!3-

And the evidence indicates that changes in "selling bases" were
made from time to time witholt Formal public announcement in
advance of salee Changes. thersin did, however, become known
very quickly to the trade and to competitors; but frequently that
knowledge would be obtained not ‘through news agencies or published
announcement; customers of o certain refiner would refuse to buy
at his then price and would tell him that another refiner was
quoting a lower price. All.this, of. course, is entirely apart
from sales carrying secret concessionse It is thus clear that
the practice of public ahnouncement since the Institute differs
from the prior practice, at least ‘with the unethicnl and as will
hereinafter® appear, in some important respects with the ethical
refiners. Of course, the actual adherence to the open price
announcements which has very generally prevailed since the
Institute, is vastly different from the prior departure therefrom
through a very substantial number of arbitrary secret concession
transactlons, and other’ spe01a1 arrongements.

Ve  STATISTICS

Government's charge, denied by defepdqnts,1 with respect to _
the statisticdl services of the Institute, is thnt, while defendants
exchqnged the most intimpte details of their business operations, they

failed to supply ess entlal'lﬂformatlon to the trode.

A d1st1ngulshed economist, testifying for defendonts, sub-
scribed to the view that: '

3 "Perfect competltlon requires a perfcct krowledge of the _
'stnte of the market," and, A perfect market is a district,
smmll or’ 1arge, in whlch there are many buyers and many
_ sellers '#11 so keénly on the alert and so well acquainted
'. with one another's affaivs that the price of n commodity
o ds qlwnys practlcnlly the same for the whole of the dlstrlct L
(1ﬁn11cs mlne) ‘Re 10209-10. '

* P‘DP. 91-—-92. -— 5_:..‘.‘...,;‘_ . -

1"
L%


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


On, cross-Examination, Ye was nsked nnd.he answered as follows!?

F} . i - . T, i ¢ .. .
"Q. Does your #ruly competitive situntion coutemplate

= that. the purchasing trade as well as the sellers shall
have full:information 4s ‘to..capncities nnd production,
deliveries and stocks of the finished product on hand,
and -the Like? A. - The more such ‘information they would

- have ‘the closer you would approwch to the conditions of
n free compefitive market. '

Qe  In. other words, you do ot really have a freely
and - truly competitive market unless the purchasizg
- trade as well as the selling trpde hqve all of that
information.
A. Tou have not perfect compet1t1on. You may hnve
© - nogood deal of gpproximation to it, bubt not perfect
RIS ~Cﬁmpet1t10n" R. 10332,

;. Defendqnts‘ assertion that they suppliod the purcha51ng trade
with all those items of information "necessary to place it on ol |
equal footing with the refiners" is not supported by the ev1dence.

I shall consider separately statistical mntters relﬂtlng to
dato, (1) collected by the Institute (2) thnt as to which the Institute
did not concern 1tself., .
L. Most important qnong the Insnltute‘s statisticol services
exclu51ve of price and terrs reports are the following: (all reporys
were compiled chiefly from data supplied by -defendant refiners).
.(a) Each week the Institute'sent out on individual
- Teport to each refiner showing the %otal weekly melt
(i. e. production), deliveries and stock on hand of
oll members and the percentage . thereof Qf the refirr r
so notified. 7

(b) The Institute reported weekly the melt and deliveries
for the week of each menber.as well as his curmlative total
melts and deliveries from the beglnnlﬂg of the year to the
end cf such weeks Xey létters: were used to‘d951gnate the
several refiners; each refiner had n code of 411 designationse

(¢} 4t the end of the contract period on ench price move,

o report or reports were sent out showing .for each refiner
the total undelivered and utnspecified suge O the. contracts.
Reports were also sent out showing by stabes the total anount

~ af undelivered sugar 'for each refimer; here too, -the key
letters were used instead of nanes. ' E

+(d) Reports of capacities of the séveral fefiners wefa'cir~
culabed several times during the Institute period..
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(é) A annual compllntlon of statistics ‘eollected by
the Inst‘tute wlth annlyses thereof was sent out.

The forog01nb reports Werp furnlshed to -ach;Of f”
the Institute members but to. then qlone.“' .

(£) A qnarterly statlstlcal report wos ‘Sent to Institub
members and s Tew others, chlefly representatlves of off

shore refiners,

(8) & wedﬁly report shew1ng total dellverles in each state
for such,week by all refinérs but not by each of them, was

sent to fthe Institute members, 'Hershey and 1ts sale reprew

sentative.

(h) Each month a report show1ng total dellverles by states
of all refiners for the month, tégether with a comparison

. with the same in each of the four years immediately preceding
and the same data for the year to the end of such month,

. wad sent Yo the same pariless

(1) A weekly veport showing by states with some subdivisions
thereof total sugars on consignment at conslgument points for all
rafiners but not for sach of them. was segt to the same parties.

(3) A similar report showing 1n~tran81t stocks was scant
weekly to the same partiess ' '

(k) Reports showing the amoung of sugare moved into each
state during the week by all the important differential
routes B for refiners own account and separately, ab
customers? request, together with some analyses thereof
were sent to the same parties; some such reports were
also sent to L. We & P. Armstrong, representatlves of

an off shore reflner.

(1) A monthly report showihg the total cane and beet sugar
~deliveries separately by states was sent to Institute
members, the Domestic Sugar Bureau and several representatives
of off shore refiners,

‘The only data disseminated to the trade generally were:

. a) Weekiy statlstlcs as to the total melt and total deliveries.
These statistics were Wldely destributed through news agencies,
4banks, brokers, etc.

6. That is, by water and combination waber and rail routes,
carrying lower freight rate than all _rail service.
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(b) Monthly ‘Statisties of .the total dellverles of all

sugar, divided:so as to show the aomount of domestic cane, '

imported cané, and 'beet. sugar, delivered during the perloda
. These statistics were: w1dely distributed through news
‘agen01es banks, brokers, etg. ‘(See. EX. 1-2)

'Data as to ce paalty of the seveaal reflners were available
to the- publlc 1n substantinlly szmllqr form to that obtained by the
Instltute, in an annual: trade publlnatkon.“Sugar Heference Book:and
Directory" and in less complete form in tha,annual Report of the
Amerlcan Sugar Reflnlng Coe S -f_?.£ ‘w’-'

Defendants p01nt out, too, that the total reflned ‘stocks on
hand could.be computed by the simple method of subtracting from the
total melt ‘of each week the total deliveriescluring each week and as

evidence of their good faith they call attentlon to their practlce .
in recent years, of continuwing to supply statlstlcs on melt and -
deliveries at a time when the trade could. readlly calculate therefrom

. how greatly refined stocks were 1ncreas;ng._: d

Yone of the other statlstlcs, as defendants themselves state,
were available to the trade from- any source excqpt the Institutes

in May, 1931, after the blll in. thls sult was filed, the
Executive Vlce~Secretary Peported to:an Executive Committee Meeting
that a representative’of ‘MFacts About: Sugar“; a trade pu011cat10n,
had suggested Mthat 1t would be of benefild to the trade in general
if the Instltute would release to the trade more statlistics than at
presentts 4 Dlrectors ‘meeting thereafterwoted to release combined
statistics on the-total consumption of cane, .beet, foreign and insular
‘Tefined sugar By states, together with figures showing the pef caplfa
consumption of sach state, for the years 1928, 1929 and 1930. IEx. 21-
26 'pep- 649 659- .

Defendants expla;n their failure to give addltlonal statistics,
to the trade only by the suggestion in their brief but without support
in the ev1dence, "$hat the infarmation relating to the con31gnment and
the in~trans1t stoeks was "of little or no 1nterest to the trade
generally" No eXplanatlon whatsoever is glven for not making the
other data avallthe to the trade."

; The refiners by thus 01rcu1at1ng only among themselves certain
aollected 1nformat10n were thereby pléced in an advantageous p031t10n
with respect to purchasers. The purchaser’s relative handicap is
graphically revealed by reference to-~certain of deféndants' exhibits.
They show that data relatlng to total production ‘and deliveries
given %o.the trade, end the caleulable. stocks could have had only
a limited signlflcance for the individusl purchaser and were even
likely to mlslead hlm. For such dats reflect only”me general situa-
tion for the country as a whole and for all the refiners. But the
competitive sef-ups in the sé&veral trade areas throughout the
country differ widely., In no state do all of the reflners and in
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many of them, only a .few offer subshantial com“;etition,7 the
business done by .those competing in any trade ares is. not pfoport10n~
ate to their total sugar production’ (Ex. F-15). In the light of
such factsy: the vital character of the statistics which defendants
did not reveal, to the trade becomes -.apparent. The names of refiners
competing in various areas, would of course be generally kmown.

Data relating to production and deliveries of individual refiners,

- to deliveries by states, .to con51gned and instransit stocks for
- the several- states, obviously. would illuminate the situation in the

several -trade areas; but this was withheld from purchasers. While
the refiner was thus informed with respect to the several areas in
which he was interested, the customer knew the situation only with

-resPect to the.country as a wnole.

Defendants a&so obtagned an advantage over the trade by keeping
to themselves the data concerning the customers' unspecified and un-
delivered balances at the end.of the 30 day. coniract period. Under the
Institute regime, the refiners professed to compel customers to ad-—
here to the contract terms of giving specifieations for delivery and.
withdrawing sugar not later thon 30 doays after the contract was mades.
In fact, ‘however, if it appeared after o "move! that it would be im-
practicable to enforce these terms, and the determlnatlon of that
question depended in part at least upon what the statistics reveals-
ed, the Institute committee in charge of such matters sometimes re-
commended a later dead lines The more detalled facts concerning the
enforcement of contrpcts and the question of the legality of concerted
action in respect thereto are hereinafter* discussed. It is un-
necessary to consider whether the Institute's collection of such data
ond its circulation only %o members, would have involved unfair
dealing with the trade, if sach member had been expected to and had
in fact used the information independently and not concertedly with
the other memberss

2 Complaint is mnde, too, of defendants? failure to collect

and publish certain statisticss. Tahe contention is that if there

is to be open competition, data from which demand for refined

sugar might be calculated and that relating to defendants! stocks

of raws an haond and to the prices paid therefor, ought to be collect~
ed and disseminated.

During the early days oi the Imstitute, efforts made to
obtain from the members information as to new business entered
each week was unsuccessful because three of the refiners, National
American, and Arbuckle, who together did well ober. 50% of the

7: In 1927, there were three states in which only three
defendant refiners dellvered over 10,000 bags; five
"states, five; eight states, six; faur states, seven:
‘three states; eight; two states, nine, one state, ten;
twa states, eleven and one state; tnlrtaen Ex. H-15.
Flgures for' the eleven western states are not glven.

#® Dpe 96-—-9'?
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business oI’ all defendants, refused’ to report thereon. Such figures,
as the Institute's  .statistical eypert testlfied, were necessary to-
estimate’ Tthe demandt. “HE further statcd.~ NI always considered that
the most valuable stmtlstlcal 1nformatlon we could bet "R 865142

‘The reason given for not collectlng data as to the stocks of
rdws wne that, had such 1nformmt10n ‘become- known generally, raw sugar
"sellers would have heen placed in - p051t10n to "squeezeh on "Spot
sales! any refiner whose-wtock of raws'happened to be low; further,
thaat this information would be of little value in any event and that
the only important information with< respect to supplies of raws
would be that of theworld market situation which was readily availe
able from ~maohy. sources. - Justification for the failure %o collect
ond disseminate information as %o the raw sugar transactions of the
several: raflners {8 Bought on the ground that this had alwayse been
kept entlrely secreti the reffiners 4id not reveal it even to omne
anothers ' " The -gvidénce, ‘shows that about 50% of all raw sugar purchased
was Bought in sescret tranSactlons rather than in open market. The
refiners did not want their competitors to know the "trades! and
concessions that they were gebtting. Mozpover, as Place of McCahan
testified, 1f a reflner is buying sugar,

ﬂhe does not want to bull the market of himselfess
5o -hi tried to hold the transaction confidential .

until he has bought all the sugar that he wants.!

R. 8174.

' The w1tness Gardlne*; edluor of Willett & Gray, testlfled,
too, that if it were lmown smong the buyers of refined that the
refiners were buying.raw below its then open market quotation, it
. might to some extent cause them to stop buying because of their
belief that a weak raow market indicated an early decline in re-
© fined. Re- 4:01. 4 -

It thus appeqrs that wvarious facuiors entered into the
Institute's failure te collect data relabting to these matters
but chiefly the wnexplained hostility of individual refiners
and the possibility of jeopardizing the refiners! position -
with respect to sellers of raw sugar. But the evidence
indicates that nore of the information except that relating
to demand was really 1mportant- in any event, defendants'!
failure to concern themsclves .is ro indication of bad faith
or unfair dealing with the trade, Infiiling to colleet such
data, defendants- . have neither sought nor obtained any qdvantage,
if 1t may be deemed on.advantoge, over purchasers, which they
did not -in fact possess individually prior to the-Institute.

VI - BUYCOTT OoF BROKERS AND
WAREHOUSEMEN

Most of defendénts' sales are negotlaﬁed:through brokers;
they receive their commission from the refiners. Some are ex-
clusively sugar, others general food brokers. During the period
Jan. 1928 - Dec. 1931, memberv of the Institute used 1360 brokerse
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Much of defendonts' sugar is delivered. in interior poinss
from consignment; that is, from suzar stored by the refiners in an in-
- terior warehouse owned by parties othér:than a defendant, and thence
shipped. against contracts with customers in; the area tributary to
such warehouses Until withdrawn from consigmment, the stgar belongs
to the refiner. .For the storage service, the warehouseman receives
compensation from the refiner., Some warchouses store only sugar,
others a great variety of food-stuffs and ot Htimes other Zoods.
During the period Jan. 1928« Dec. 1931, .Institute members used
1483 warehouses. : ; :

Prior o the Institute, a broker and a warehouseman were fre
quently one, and/or-also a merchant orother sugar users

- Soon after the creation of the Institute, defendants adopted
agoinst such combination of eccupations by a broker, a warechouseman,
or a merchandiser or other purchaser of sugar, a definite policy
expressed generally in Code 3 (da), 3 (e) and 5. Defendants
virtually admit - concerted action in requiring an election of only
one of these business activities with a complete cessation of each
of the others, and in refusing to deal with those who disobeyed. The
reasons for adopting this policy in the light of the general
factual background of the situation, the means taken to effectunie
it and the effects of and necessity, if any, therefor, will now be
considereds

Lo A combination of distribubion funetions in 8 single concern
facilitated the grant by a refiner of sccrat concessions, difficult of
detection. Thus a customer whana refiner wished to favor, might be paid
what was called brokerage commissions although in fact no brokerage service
was performed; or a refimsr might place sugar with and pay so-called ware-
house fees to a wholesale sugar merchant, although in fact the customer per-
forned 06 real storage service, but held the sugar on his own premises solely
for his own use. A dummy warehouse corporation might even be set up in order
the better %o conceal the concossion. ' '

This so-called storage as well as bona fide storage witu o
customer also enabled him to sell the sugar to his own trade or
otherwise to use it, without reporting to the refiner the time of
withdrawal from censignment for the wustomer's own account; the
customer might then await a drop in the market and report the
withdrawal as of such iater time, thus obtaining the benefit of the
lower prices By delaying reports, he might also obtnin am extension
of credit terms. ' Brokers who stored sugar might by a similar mani-
pulation of reports, use fluctuations in the market to favor their own
customers; they might also -divert sugar directly to customers'! premises
and charge refiners for unearned storage.

The evidence indicates that such action by brokerwwarehouse
and jobber-warehouse concerns was nb times guthorized or acquiesced
in by the "unethical' refiners as n means of conferring valuable
secret concessions. That defendants appreciated their own partial
blome for such nbuses is plain, ‘Thus, the sales manager of
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Arbuckle wrltlng to Edgar in explanntlon of defendqnts‘
policy agninst.combination ot brok&rage, ra+chou31ng and -
Jobb:nb, nld.,-; CE e ,'w... ; t :

y ;j"Were the Resulutlon [whlch embodled the pollcy]
1 sto-wequire .any Juspificationy:o gursory exomings~. -
: - tion-into regent trade:practices (for-which even
..~ gome refiners .are blamsble), would.guickly dise
cover the reason for the rule." Exa. 185 (Italies-
mlnP)

i wIt ts in my Judgneﬂt clear, "(defendants do not say
it in so many words Tut intimate a8 much in briefs and
argument), ‘that one very real motive for adopting the _
Code rules was to assure the refiners, distrustful of ' . .-
one another, that no one of them could successfully use
any of thede or.similar devices. - A like ‘motive actuated
defendants in other matters.  Thus in arguing against
long term contracts, they virtually adnit that they dis—
approved of them because of a fear that some refiners
would use them as o means. of 5rant1ng afbltrnry conees—
sions. (Fact Brief pe343). -

Other "evils" which the C¢de rules sought to elimin-
ate were the frauvdulent practices of delnying withdrawal
reporis and charging unearned storage without refiners!
consent. Such practices were made possible larzely by -
such a combination of .activities, and, in fact, were often
indulged in by those who combined two or more of the
several businesses.. In all of these matters it is QAiffi-
cult to determine which of the secret-concessions were
obtained with refiners! consent and which by the dis-
honest acts. While, because of this and other obvious
difficulties of proof, it is impossible precisely to
measure the. extent of .such frgudulent practices, the
evidence . 1ndlcates that it ¥as -substantial.

In anoth@r respe ct, oo, defendants. insist that come
bination of functions necessarily led to unfair practiced.
Thus they asgert that while.the borkerls duty is to sell
his principal's sugar to. as many customers as possible,
his adverse interest if he was also a dealer, would lead
him to wiolate this obligations - There dlstribution
functions are combined, there clearly is opportunity for
such double deallng, which some brokers and warchousemen
may at times seize.. Brokers and warehousemen do have
special dutles toward the refiners: the latter depend ..
upon them %o obtain customers, to check consigned stocks, .
etc.. The value to the refiner of one engaged in two or
more of the act1v1t1es may frequently be impaired. But,.
on- the. other hand,. a principal may permit. his agent to
 have. an adVerse interest and such o business arrangement
Aoy, well be advantageous to both. Ordinarily: the: only -
requirements fér its legnlity are the principalls consent
to and the agentls disclosure of his adverse interests



s 1
“In the sale ond distribution of sugar prio¥ to fthe In~

stitute, such arrangements were common,' De3p1te'the known adverse,
interest, such bxokers and warehousemep werb employed4

The ev1dence afflrmatlvely qhows, moreover, that such Arrange-
ments, from the refiners' viewpoint, were not infrequently entirely
successful; that concerns in substantial numbers which combined distri-
bution functions, maintained entire honesty ‘and good faith in their
dealings with-the refineérs. Such concerns were not averse o seeking and
accepting specinl .favers from the refiners, but this, of itself, of
course cannot be’ deemed unfmlr or dlshonest toward those refiners who
éranted thems - .o

I deem it unnecessary to review in detail the evidence in this
respect. Defendants' brief virtuanlly admits and the correspondense with
one another arnd with brokers, warchousemen and jobbers shows that homest
dealing by such distribution agencis was not uncommon, indeed that it was
perhops about as usual as dishonesty.

Another alleged evil in the combination of functions

was that one who dealt with refiners ih more than one

capacity might obtain an ndvantoge over a competitor who
did not or could not do this. For exomple, to quote from
defendants! drief, "the results of a broker merchnandising
gugar is that through the brokerage which he receives he
is placed in a preferred position over the ordinary sugar
merchant! (Fact Brief p. 106} nd "The payment of storage
charges to certain customers necessarily giwes them an
advaninge over customers who ~re not paid storage and
makes the net price of sugar to such customers lower than

to the other customers.! Fact Brief, p. 109, The increased

income received from two or more activities might enable

the recipient to out~sell o competitor. To what extent

this in fact occurred does not appears The situation is

confused by the fact that at the same time that advantage
might naturally accrue because of greater. activity, actual
advantages were conferred by secret concessionse. Whether
if sewet concessions alone had been eliminated, the com-—
bination of functions would generally have resulted in ad-
vantage or in economies in the distribution of sugar in
on this record largely speculative. But it is clear that

the possibility of advantoge and economies is present in
the situation. And in my judgment it is probable here,
a8 in other aspects of the cas¢ 1t is certain, that de-
fendants' real fear was that such function combination en-
dongered the price uniformity ® that they aimed to maintains
8. As will hereinafter appear, there is no substqnthl evidence of
direct action by the refiners to preserve un1form1ty among themselves in
the basls price which each of them quoted to the trade. Apart from secret
concessions, such uniformity prevailed generally before and afier the
Institute, beojuse defendants' sugar was, but for exceptional instances, and
is o standardigzed producte.. However, most of defendants! activities since ?
the Institute have -been designed to preserve what the govermment charges a
funiformity in price structure'; this objective was accumplished by preventﬂ
ing combination. of furictions and by prohibiting or limiting all special tems
so that sugar should be sold at the baS1s price only, with the usual differ—
entinls for grades qnd packages,
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By compelling brokers, warehousenen ond: eustomers to follow
only a singlég’ oécupatldn, ‘the refirers aimed also to free them-
selves from the preqsure “théreteofore exerted upon them to
obtain reduced prices o¥ other favors in compensation for
the 1nab111ty or unw1111n ness to comb1na occupatlons.:

Defendants' p051t10n in‘this connectlon is somewhat-
inconsistents  While'urging that *to permit some to acquire.
a preferred p081t10n im to: discriminzgte sgainst the others,
they contend that Monly if it is contrazy to the Anti-Trust
laws for the refiners to deal onh the same basis with their
customers - similarly sifuated ese can it be said .that they .
were not justified and -acting reasonably in adopting the
recommendation agalnst storing with customers.! Fact Brief
pe 125 (italics mine)s * But' o customer who combines two or
more functions’as séme’did, is not situated 31n1harly to one
pursuing only & 31ngle occwpatlon.-

It may be true, as defendants urge, that it is ige
possible to store with all or with any cohsiderable number
of their customers qnd that therefore some must necessarily
be favored if such storage be nlloweds The guiding motive,
however, in the selection was often solely to grant a
secret concession. Defendants might: concertedly have
ngreed to prevent customers from reestablishing the pre~
Institute wrongful devices. They might thereby have elimina~
ted such practices while ot the some time refraining from
. concerted agreement with respect to their policy toward the
many bona fide warechouses of customers. No. secret concession
is conferred if refiners openly store with such warchouses;
no discrimination is practiced because only some customers have
warehousess = If such customer-warehouse concerns thereby obtain
an ndvantage, it is an honest one, due to thé larger scope of
their act1v1t1es. And as will .nlse presently appear, there is
good reason to believe that the dishonesty which did ocecur
could have been ‘checked without concertedly npplylng coercive

tactics 1o all. ; :

Defendqnts also claim that the pre-Institute situa-
tion. was leadlng to monopolies’ ~mong the dlstrlbutlon
agencies. "It may well be that the pre~Institute secret.
concession practice might have led to monopoly, but de~
fendants hove not proved that it did or would so resulte
Whether opart from secret concessions, the possible advan-
tage to those combining Ffunctions might cause. elimination
of the others is on this record entirely speculatives
Such elimination, however, if i% occurred as a result of :
the economies in distribution effected through combination
of functions, would be the natural result of fair competi-
tion as between economlc111J uneqiog competltors.
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. Distribution agencies tnqt combined functions; per-
formed innvarious ways a valuable service in the industry.
" A% some plagced, partlcularly in theé southeast, the ware-
house -accommodations were insufficient without brokers!'
warehouseg;- their use was thus essential if consigned
stocks were to be kept at such points. (At the first
Institute meeting in Jan, 1928, Savannah, a southern re-
finer, gvidently ingsisted upon special treatment with
respect -to the applicalion of the code rule against stor-
ing with customers, Ex.21-26.p. 7.) This situabion was
not entirely confined to this particular section; thus,
in the cify . of Sherman, Texas, the only warehouse suitable
for sugar storage belonged to a sugar purchaser, a candy
company. <nd it is scarcely. open to question that Edgar's
chain of.warehouses located in Michigan, Indiana, ®hioc ,
and New York performed.a valuable service to the trade.
Defendants cite the ZBdgar activities as a striking illus-
tration of the vices mnde possible through combination of
functions. I% is entirely clear that the vast size and
ramified activities of the Edgar organization led to some
irregularities in dealings with refiners. But the evidence
also shows that when refiners called attention thereto, -
an honest effort was usually made to correct them, even
though it does indicate, too, that some of the Edgar re~
presentatives were not overly scrupulous in dealing with
refiners. But here pgain it is scarcely possible to
determine where concessionary advandages obtained by
Edgar with refiners! consent leave off and those taken
without consent begin. . It is clear, too, that by its very
siructure, the Edgar organization offered advantages to
the consuming trade. . -In addition to its warehouses, it
maintained a corporation operating a chain of sugar stores
at various points in Michigan, Indiana, Ohioc, New York,
West Virginia and Pennsylvania. Bconomies effected through
its organization enabled it to give its retail store cus-
tomers and others, advantoges in their sugar purchases. -
These Edgar sugar stores were "a constant source. of irrita-
tioh o the Institute" (R.1754), undoubtedly becnuse their
Operation led to a reduction. in the price of sugar to
consumers and theraby prevented uniformity ih price
strucpure, Under pressure fwom the Institute, Edgar closed
out his interest in these stores.

s At special meetings of directors and members on
May 2nd, - 1929, defendants' policy agoinst combination of
functions amorng distribution agencies was given its final
form. The several-refiners at once advised their brokers,
warehouses and customers affected by the ruling, that
they musi.elect one and only one of these husiness.gcbivi~
ties for their future dealings.on behalf of or with the
refiners., In the following months, machinery was set up
within the Instltute to make that effective.
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. An enforcement commlttec wgs creqted Cits. members were
hlgh officials from a. nmnmer cx_tne refinerse Usually it meb.
weelly, but sonetlmes more often, . In the ‘year fOllOWlﬂb the
May 2nd resolutloc, thls commlttce WAS. lﬂrgcly concerned, as
the mlnutes of its mectlngs, d;sc]csa, with enforcing the policye.
‘When a concern was believed o’ qomblne functlons, the committee
"reviewed the evidencé and determined whether or not it should
be "disqualified! from acting as a brfoker or warehouseman. In
aid of the cownltteea -the Invtltute employed investigators whose
function it was to obtaln ev1dence where combination was
suspected. ' IE 1nd1v1dual reilncrs dlscovered similar - in-
¢ract10ns, they - advmsed the Instltute WthA in turn c1r~
culated the information. . S 5

. Bach refiner pubpitted o, the Instltute the 11sts of

its brokers nna wqrehousess wﬁlcn wcre then circulated.
among all the reflners. Defendqnts insist that "The only -
51gn1flcnnce of.n name @DDenrln .on., the list is that the.
broleer or waréhonse 1§ beihz used ot the moment by some
member. The only significance of a name not being on the
list is that it does not happen to be in use at the
moment. ! act Brlef P ldB. But .clearly . the purpose- of
thus 01rcu1ating the llsts was tc pid in the enforcement
of the policy agalnst cenblnntlon of : functions. When -
brokers or warehouses were "disqualified", they would as
a mabter.of. coyrse be drovped. from the lists of the
respectlvc _cflners, amless the disqualification was dis— .
regarded;  bhis, however, zrarely, if ever occurrede If
refinérs w1shed to use s warehouse not on the list of any:
refiner,. they were requlred to, notify the Institute of
their intention "so that" ag g representative of one de-
fandant put 1t,."other Institute members can voice any
objection they may haye! (Ex. 400-D-1)  and so that the
Institute might have opportunity, to -investizate the pro- - -
posed warchouse. At first, only 48 hour notice had %o
be given; the period.was extended from fime to time," untll
finally elx days notice was requlved.-> ’

- In an 0p1n10n,eo volumlnous, it would serve no uséful
purpose, %o discuss fully the. conclusgive; evidence of defend—
ants' definite understandlzg that refiners .should refuse to
deal with .8, broker, warchouseman or customer.who admittedly
or by’ the Committee's finding was acting for: ‘any of them in ,
other than the one. selected -capacity. -Thus a broker-warchouse
concern could not ‘deal as a broker with-one refimr and as
a Warehouseman with another. Moreower; he was confined to
the one selected act1VLty not only .in dealing with all
refiners butb also with -.all. others in the: sugar trade,
such as beet and offshore interestss The evidende démon— -
strates that defendants[ activities :in.this ‘connection were
de51gnad to and did eifect the distribution of practlcally
all suggr sold in the United States ineluding beet ad off-
~ shore sugar. Cooperatlcn of the. Donestlc Sug ar Bureau,
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offghore. znteresbs, and Edgar was sought and obtained. If a
broker ‘ghored-sugar ‘belonging even to Ynon-members . ... I%
was the opinion of the Enforcement Committee that these

facts i w o would result in the automatic suspension of the
brokerage concern involved as a broker for any Iastitute
member® . * Ex. 27 p.7. - In July 1929, the Institute!s Executive
Secretary wrltlng to Hershey re st01age in a certa1n'warehoase,

"I trust you will see fit not to laave this one

instance in’ the ontire country, where any dls—,
tributor @f ‘cane or beet sugar is.still using a
broker! s warehduse with all its attendant evils.!
EX . 389“‘3. .

» Other ev1dence 11kew138 demonstratas conclu51vely'tuat the

refiners adhered quite rigidly to their obligation.  Tims
in Nov. 1931, the Institute writiag .to a rsflner abcut his
Tailure to sbide by an Executive Gommlttee ruling relabing
to a broker, said: i = .

"It stands on our records as one of the rare iu-
stances in which members have deliberately and
openly diesregarded the findings of the Executivé
Committee and such matters. Ex. 436.

- Certain other facts are illuminating in revealing the
arbitrary maaner in which defendantsf! polidy was made effec~
tive. Defendants agsert that they were !ready to hear any
complaint’ about "the Institute's findings and to rescind or
modify any unfavorable finding uwpon good reason shown.! TFact
Brief p. 137. But under the Institute rules and practice,
in order %o be reinstated after digqualification, application
had te be made by an Iastitute member. The disqualified
concera itself had =o standing.

Confronted by special cases where even the possibilities
of the "evilg" of which defendaats complain wers so remote
as to be practically non-exigtent, defendants made a0 effort
%o devise a system for correcting abuses which would not

“iavolve such serious injustice. . In 1ts brief, plaintiff

has discussed a -umber of - such cases; another is mentioned.
ia argument. There must have been more, Thage 'wore cases

both of customer-warehouse .and broker-jobber concerans. 4

Tampa, Florida, broker was pre51dent of and owned stock in a
grocery merchandlzlng concern whose business besause of the.
freight eituation, was necessarily con&ucted entirely outside
of ths territory in which the broker qperated. The Enforce-
ment Committes's opinion was that this state of facts
warranted no uxceptlonal troatment._ Bx. 27 p. 1, It is ;
typical of the cases cited by plaintiff. While they may -be,.
as dafundants indist,  oxtreme cascs, nevertheless they in-
volved ' important and -substantial intercsts in the distribu-
tion of sugar. Only complatu disregard of the effccts of

9. The Exccutive Committec took ovor tho Enforcement Committoo!s
functions in 1930,
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the 1rpoli cy. upoiz th:.rd. par’q:.as can;explain. defendants!
failore to make some. substantial offort: to.dovise a policy
less hatsh to such concoras. e 2 S

. In another respoct, -too;.dofondants seom to have bem
disregarded of the herdships which thoy camsed. A sudden
election 6f it ‘oze,of. several-activitios naturally dis-
rupted tusifioss set-ups-of long:standing. The severance
could zot well have been. andiwas a0t effectuated withoub
hardship. Judge Ballou expressod defendants! attitude in a
letter of June, 1929: ... . . ..:v. o - -

"In'E1L matters.of this kind refiners must conduch

© their busing ¢ .in.accordance with average busito ss
oxparience, and the fach that som honest merchents
may suffer inconvenience,cannot be weighdd azaiast
the necessity for rulos based upon the accumlated
‘expérience. of. the practicsl working of o certaia set

. of conditiods." ' Ex. 314-A.. .

While "average ‘tisinsss experience" may have demon-
strated evils ia the pre-Institute situaticd requiring curs,
defendants wont much beyond this. That a concern which
combined two or more of such functions may have thereby
acquired & préferred position is aot, as will appear® from the
discussion of the law, an evil justifying the concerted
action which defendants took. . They could readily have eaded
the secret concessions ~originated by thom. The Iastitute
staff, the individusl members.and others in the trade were
cousbantly on. the alert to find grants of secret concessions
aad in this they were not unsuccessful.’ Formal and informal
iavestigations were made and effective action taken toper-
sunde wayward refirners to adhere to the code provisions
against such concessions. Defendants have not shown that
these activities would not have sufficed reaspuably to pre-
vent secrat concessions, Defendants assert as the basis of
their insistence on prohibition of such function combina-
tion as ‘the only remedy for the fraudulent practices of
brokers and warehousemen that they had no way of discover-
irg specific idstances’'of delayed reports of withdrawals
from warehouses and of charges for wusearmed storage. They
urge that if the prohibition. were effective, then the .
independent warehoussmwan could usually be reilied on to
report withd_rawals and. storage items accurately. While some
such specific frauds might’ ell’e scape detection, many of
Shem clearly could have beg. discovered by proper concerted
action, Iadeed, the salés manager for Natiomal (upon whose
testimony defendgnts rely in many mabbers) went further; he
stated in one of his letters: I g, g "

PR SR
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"ALL refimp-rs have in thalr owu office the ability
to deteet - A 1rregular1tles which might be reéort,
ed to, either inteationally’ior:unintentionally, by
o broker. (Ex. 408—W) :

"Defe“dants, themselves, i ”IVlﬁg reasons way it was, in
their view,.-impossible effectlvely to check up on the.
wrongful practlces, provideda cliue %o, what might haVe been
dom in dealing with the problem._w1thout resort to coer-
civse tactlce.. They-state in. their brief:

IThe two largest refizrs who did most of the
storing with customers employed travellng anditors
to check consigned sbtocks and to detect instances

. of delayed billing., In .many instances such de~
tections wexpe made.and the facts reported to the
refimr. It was the auditors! busindss to jehaleg
veant, in so far as possible, such irregularities
and by their periodic checks and reports lebt it
be kaowa to sugar purchasers that such irregulari-
ties would not be tolerated. Bub what chauce did

| the amditdrs Mave to detect the irregulaities in
most instaaces, or the refiner to protéct himself
against imposition and framd? THe auditors could:
only check the stocks once or twice a year. The
rest of the time the purchaser was ia complete
coatrol of the situation. No one was there -
preseating the refiner to wabtch each and every
delivery made by the costomer to himself. No
amount of checking -could verify the dates upon !
which the purchassr took the stgar from himself
as wmrehousenan. The onl; way the anditors could
detect any irregularity was by periodically rp king

" a paysical count of the stock against the refiner!'s-
records of the stock that should be on hand, aad if -
there was o shortase he womuld kaow that villing was
being delayed. But then the purchaser would always
have the way oud of saylng the. discrepancy repre~
sented sugar which was Just talken out last night
and he had not nad a chance to report it.!

‘ Defendants‘ Fact Brief PP.119~120.

At. another p01nt they say that brokers

"By Juggllng th61r records.......lnsured themselves
against detection. and upon the periodical visits’
‘of .the travellaa audltors they explained any

stock dlscrenaﬁcleﬁ with the statement that the-
suzar had been’ withdrawa that morning or the night
before. Sometimes they wers caught and ia those
instances they were reported to the refiner.. But
here again-the refiners had no satlsfactory means
of ascsrtaining the facts.se....." (Fact Brief .

pe 126) : S
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“Mhus it appears that sowe of the .-'r'efi”"ﬁgi‘;su were nelther .
inexperienced nor ‘entirely undicesssfinl in chedking-up on s
brokers and ‘warcholsemeds Aad thire is:resson t6 doubt -
that pre~Institute investizations were szi"ied_on by the
"unethical" refiners ia more than a half heartad Wnye One "
fraud more 6r less woulld be -of 1ittle moment.whén these
refinars were se,é‘i'*etly"péixi"m':'h:‘b'ti-ng‘f-similam‘@lﬂ'm-ti-ces._- < If
all frouds could“not be - detdeted; vat. Least At ghoudl thave
been possible $0 determing Bytidvestigations whieh brokers
and which whyehousemeh #Sreworthytof confideXces.. More-
over had 'the ¢6118cti¥e effort’ of ¥4ll ofthes rEfiners.been
diretted to thid 83a"through' the efficient: Torstitutes., it
caanot be doubted that far sreater success would have
resulted than iMdividusl refisers attained in pre~Instdtute
days. “THAY ‘Such-colidetive  effort might woll e successs-,
ful wHers 1181%1dhdl  offort hnad theretofore béen a partial
failure is indicated by the familiar trade association -
activities in collecting credit information. Somewhat as
crediy’ #1sks até determined, the trudtworthiness of brokers
aad jarehotisemen might:have been e stablisheds It -mizhi
well have been necessary to devise an -élaborate system of
investicatibns, inspections and civeulation:of dats, such
as those efiioyed in the Cement case * fio deal with & raudi-
lent practivess It might even have been necessary to give
publicity.to evidence of irregularity. The record indicates
that stch a de¥ice might have been effective in checking
frands. ' Thug, when the vice-president of American told a
representative of Edgar that he felt Justified in exposing
certalh irregularities which American's. audibors had dig-
covered, it is quite clear.that the Edsaf representative
feared the effect of such r'step when he "asked that
"such action be not taken nad said that "he whuld lodgk
into -the mtter". R.9716. Moreover, Edgar did maoke ad~
Justments to cover irregularities found by auditors.

Siwly Suech inve stigations, inspections, circulation of

dnto and the li'we, if they: had proved necessary, certainly
saouldraot Have taxed unduly oither tHe finances, the
efficie¢ncy of the ingenuity of the Ianstitute. -The record
abundaably Tevosls the Tnstitubels ualimited resources iz
the'se respeéts. ' The means actually- adopted by defsndants

to deal with this problem necessitated very axtensive and
oxpensité hetivids on their bart. Those of the Enforcement
Committeés have already been ~dverted to. High officials

of the refiurs themselves at times visited various cities
to attend to such matters. Tavestigators were -employed
by the Institute; in ome year, 1930y expenses for
investigations wers ligted by the Iastitute at nearly
$30,000. Up to Décember 1931, some 86 brokers and 175
wa.rehouée.s-:'ﬁve‘refthu‘s.g-"-investigated"'. In addition, Iadivi-
dual refiwm rs conducted their own less exhotistive investi~
2ations: ''These baras facts give but a scant view of the
extent of defendants! activities.

* 268 U. S. 588 (1925)

1
.l
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The coﬂclu51on ig irrgsistible that had defendants
used .the  game.. affort in discovering-gad dealing. with actual
froudulent practlcas as they wsed in wbollsh¢ag all func-
tion. c@mblnatlons, such. frauds mlghn well have been
prwctlcally ellmzqaued..

g,

: The moral eftoct. of the pre—Instltute secret con-
cesglon. -system on brokers and warehougemen while not
specl?lcallj .proven, mist. haye been coa31derable. Some
refiners, dominant- fioures 1n.the wndustry, demonstrated
to their agents that honesty was not deemed by them to
be the best.policy,; thus sétting an example that their.
brokers aund’ warehousemen m1gnt well be. expected .to follow.

Defendants, in addition to the act10ﬂs hurelnabove
described, also azreed (1) upon the commissions to be paid
brokers and (2) the contracts which they requlred brokers
and warehoussmen to sigu. :

(1) The Justlflcatlon alleged for concertedly main-
taining fixed brokerage rates appears to be that the rates
paid prior to the Institute never varied and that those .
subsequently adopted involved an entlrely fair increase.
There is no substantial svidence that the commlssi&ﬁ%agreed
upon were not fair. But the minutes of a Directors meeting
at whichthis matter was considered at longth clearly
saow that the actual reason for ad0pt1nw the azrfecment was
to prevent a srowing competition in bidding for brokers!
services. Ex. 21-26, p.345., Commissions did not vary prior
to the Inst1tuta, pvobably becaousge other inducements were
then offered brokers by individual refinars, such as
storing sugar with them. When such inducements were pro-—

hibited by the Institute's Code, competition in bidding
for services if permitted, would =naturally result in vary-
ing commigsions.

(2) The Iastitute recommended that all r afiners should
obtain from each broker and from each warehousemsa an
agreement in the form recommended by the Iastitute. The

evidence 1is C1ear'thnt the r efiners understood that they
were not %o deal with any broker or warehouseman. who did
not ‘sign such a1 agreemeat. The evidence also. shows beyond
question that the Iastitute checked up on the sevaeral re-.
finers and. saw to it that this undarstaqdlﬁo wAaS carrled
out - ,

The essential provisinas of the warchouse ngresment
wares ' ' -

NIf the Warehousb Company shall at any tlme .
durlﬂv the 1life of this Agvesment pay or -conceda-
to aﬂJ _customer of the refiner any amount or eon
81derat101 of value whatsoever (whether by way of

o


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


commi sstod, ‘rebntes, 'de‘ll’O“blO"l ia vates for stor'we,
remigsion or reduction of reat, or reduction of )
otqer charges for SGerCGS ﬁhwtqo vbr) 1ot conmen—
rate with tHs congide I‘a.‘l‘:l’)‘l rocaived in e:x:ch'mge
therefov by the Warehouse Company from such customer,
‘the.charges to the Refiner. for storage hereunder
» ghall be. r odwced by ‘such 'vno‘lmt or the value of such
.congidsration. Such- -amount’ or the value of such con-
© sideretbion paid or conceded by the Warehouse Company
: tor such: customeér dn violation of the foregoing shall
immediately become due and pavable by the Warehouse
Comgany to the Refingr, and 'at the option of the .
Refiner may be oither deducted from any charges: there-
after becoming diie $o thée Warehouse Company from the
Refiner or Ay be collected by the Refiiner in an action
againgt the Warehouse Company. Any amount or consideration
of value paid or conﬁeded 7y the Warehouse Company to
any customer of the “efiner shall be presumptive -
evidence that such amount or consideration ig not com-
mensurate with the consgideration given by such customer
to the Warehouss Company, ualess such amount or consid-
era%ion of valué.paid or conceded by the Warshouse Com—
pany to. such Customer shali be paid or conceded by, the
Tarshouss. Companj at a rate- open to every other tenant
2O E the erehouse Company." LK.B—B- '

The brokarsl‘agreement Whlch had to be sworn to by
the brokers under oath was quite a lengthy document imposing
upon the brokér generally an obligation to uphold the Code and
the interpreations thereunder;, Among the 1mportﬁnt uﬁdertamzngs
of the broker weTe. the follow1n

“That he w111 carafullv peruseall 1etters, eircu~

lars or bulletins recéived.oy him containing interpre-—
tations of the Code of Ethics of the Sugar Institute
or regulations thersunder, and will conscientiously
uphold the 'spirit and letter of the same in all trang~
actions; except when otherwmse spechlcally authorlved
by the refiner;

_ ”That the broker Wlll not'ﬂlve, pay, rebate or
divert. all or ‘any part. of the money or commissions
paid by the refiner. for services’ rendered in the:
purchase or sale of sugar, SyTup ﬁﬂd/or other prodacts
ceither difectly or indirectly ' Dy aﬁ? means or
subterfuge of any fstire whatsoever to the factor- if

. ordering or t¢..the purchaser or té any of their _

.. employees or .to any firm, cbvporatlon, or individual
-d651gnated by or cownacted w1th tnem u Ex D—S.

Defeﬂdants contend that the brokursl pledge was merelj a stabement
of the brokers functions and auwties as “generally undérstood in the
trade. Obviously, however, it went mich further in requiring genor11
support of the Institute and its Code.


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


i
VII - DEFENDANTS ACTIVITIES RETATING 70 TRANSPORTADION

A. Code S(c)'and.Délivereé}Prices

Very substantial parts of the briefs and much of the
oral argument were devoted to discussion: of the issues in
the case relating to these matters. The controversy in
this respeet 'centers chiefly about the question of what
defendants have actually dome .during the Institute period.

It is manifestly impracticable to ‘discuss in full the
numerous relévent specific incidents. The facts are frequent-
1y bitterly‘&isputed; an outline of the important ones will
suffice, in my judgmeat, to make clear .the bases of my
" conclusions. - Tt v S :

1. Pre-Institute Situation.

In describing the general background prior o the
Institute, I paraphrase at times the statements in defend-
ants!. brief. The cost of transporting defendants! sugar from
the. several seaboard refining points. to interior trade areas
1s a substantial element in the ultimate cost of sugar to
purchasers. As the basis f.o.b. refinery price of the sev-
eral refiners was usually the same or varied only slightiy,

- 1f sugar had in fact been sold f.o.b. rofinery in all

' cases, leaving to the purchaser thé payment of the actual
cost of transportation, the sales of each refinery would’ i
have been practically restricted to the t erritory in which
its freight costs were as low as or lower than those of all
other refireries. In fact, however, the refiners sold in

" larger.areas by paying or absorbing so mich of the trans~

- portation charges as was necessary to meet the competition

of . refiners having lower transportation costs.:

The freight: applications of the svefive rs selling at
. & glven point have alwaygibeén the same at any given time,
because any refiner who failed to meet a lower freight
application, would for all practical purposes, lose the
market, The amounts absorbed by the several refiners
thus differ in accordance with the a¢tual freight charges
from their respective refirs ries. - S

“The extent to which the reéfiners sold in territory
beyound that of their lowest actual freight cosk varied,
dependent principally on individual policy in the matter
of absorptions.. Some refiners would absorb no more than
10¢ %o 15¢ per hundred pounds and normally sven less;
others like the California refiners would sbsorb as high
‘as 30¢. This they could afford to do because of certain -

advantages in purchasing raw.
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The cugtom of the t'r'a.de wa,s “to quote sugat. fioab. i
refinery. The refmer usuallv shlpped freight. propaid and.
billed the custois . for the basls price plus a fixed- amdunt,
usually called ‘the refinerts’ "ruling freight bagis’ - or .
"freight application' Tor the'particilar-destination. If
the refiner shipped’ collact ingtoad ofrprepaid, He would
invoice the customer for the basis Pprice plus his- frelght
application to destlﬁatlon and ‘deduiet the. amount of . :
froight actuully paid by the eustﬁmer, the result would thus
be the same. .’ o S $H . g0 .-' r_

Prior to the formatlon of the Instltute reflnexs never
refused cusbomers. tqe pr1v11ege of purchasing f.o.b. re~
finery, except i tWO areas; in- thess réflners sold ouly
on a dellvered.prlce ba51s. M : B RE g

(1) Ia Cénbral Fvelght A53001at10ﬁ terrltorg Oto whlch..
the freight rate from Baltimore was generally 1¢ .per hundred
pounds under. Philadelphia, which-was-in turn 24 under New
York, the Philadelphia rrfie was ged¥erally used. - The oaly

Baltimore refinery was built hy Americad’ in 1932-'pr10r

therefo, the. Phlladelpala rate;’ ok the thea:lovest, had
determlﬁed “the' basis in Central Frelgh$ Assbciatlon
terrltory and thls practlce contlwued.'“ S :

Agprlcapw by re fu31qg to sell f.o.b. Bwltlmoro Wh1le
actuallJ shlpplnv from there aad chargiﬂg the Philadelphia .
rate,.. cauld effect a.frelgﬁm pick-dp ¢f 14 . Ther othier
Phlladelpﬁla and New York rbflnerlus 'aligs soatimed o
use the Philadelphis, rdbe 'so that this: ‘practice was &stab~
lished.- 1oﬁg before the organlzqtlon of the Iastitute.
,,_. ] . .'!"l
(2) In. yerritory o’ wh1ch the Texas .refiners had 1awer:-«
rates than New Orleans, the freight ‘applications wers. '}u-
based upon the New Ofleans irates.  The Texas refiners re~'
fused to sell f.o0.b.,,this effecting a pick up. 4s Gefense
counsel stated &urlng the trial, "for many years--the- Texas S
'refwnerles substantlally 11veduon thig freight plckéup."
Rs 58l-a.’ Comparison of" the profit statements of these
companies with statements’of their frelght pick-up indi~"-
_ cabes the tyuth of fhg rémarka Exs. F~17, B-17. This prac-
tice had prevalled at ieast swqcb 1917. o g

On ‘the o%her Hand the middle western and western
beet sugar prodncers, who generallv sold on a delivered .
prlce ba51s u91ng the. cane sugar refinars! freight spplica-
tlons, ads a' substantlal profit on transportatlon. since
'tqelr own actual freight rates wers generally much lower.
than the lowest cane refimer's rate. This was a practice
o of 1ong standlng 1n ﬁhe 1n&ustrv. ' N :

1 Tﬁe terrltory sast of the M1331531pp1 River, north of
the O2io River and west of a line from Buffmlo to Plttsburgh
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. Thefreight:situdtion was*complidated in certain
markets. which wers .sbrved by differential--foutes,. that.is.

.routes which weré)glower tha,n the. staudard all-rail routes

and imvélies watef: tranSpor‘l‘,atioﬂ. IBecaude of. the disad—-

. vahtagesiineldent to:the glfferantial®routes, sach as their

seasonal- «é:ha.Té;c':.‘_@ &r,; &lowar' t?xjé.n-épb-'r.ta;t ion than by .all-rail
routés]t andaddbd rigks ofi dimage Gile 'to. transshipment, . the
rates via tHe¥e routed were lower than the all-rail- rates.

. The most ifgortant of: thesse ‘routes served various areas in

the Middle West from the Atlantic Seabéard refineries and
in the MlSSISSJ.ppl Valley Emd. trlbutwry areas from the

% -'Gulf reTinerleB». b &

i co‘mmon with o’oher phasés of the 1ndustry, freight
appllca.t:v.ons were affected by the 'growth of secret concessions,
somebimes given in terms of transportation charges. The

i customer would' bergivin the benefil either of a cheaper

He

gifferential rate: though ‘the suzar had not thus moved or

ofi’h rate’ to- adother! than the actual destinabien. : Such practices

were equivalent to biprice concessipn,.. With the elimination, after
therInsgtitute, of these shd other secret concessions, the prior
ostensible sthbilityof the. freight rate s'ithation ended. Refiners
were deprived of their f¢imbr: competltlve devices. Probably as

a result, competitiod developed:inm ‘the freight: applications themselves;
gimilar developmeqts have been noted in respect to other practices in

© the industry. Such developments, with' the' #bolition ofthe unsatis~

factory and unfair pre~Ianstitute: system, would Aaturally be expected.
But the story of the pyst-Iastitute trameportatlovl system is to a
large extent although ’qot entirelv, a story of the concerted steps
taken 'by defendante to suppress th:i.e new competltlom. '

‘Tha most serious traﬁsportatlm provlem which confronted the
founders of the Iastitute,- spart from secret concessions, arose becauss
of the differential routes. It is epparent from the list of the most
:meortan’c “that the‘,y offered opportumtles for transportation -

'11 Exhl’olt I-4 represe'zts grqphlcally these differeatial routes.

The. routes ars! (Pigures onrates are taken from Exs. J-5,L-4).
(a) Ocean and Rail routé vin Norfolk, available to N.¥.,Philadelphia
and.- Baltlmore ref 1ner1es, Igerves po:mte in many midiestern states.

Roteste:g.N.Y.~Chidngo, April 1929, 514/2; per 100 lbs.(cf.with all

rail, 56 1/24); Philadelphid-Chicago,49 1/2¢(cf with all rail,54 1/24).
(b) Rail and la.ke route, available to same refineries, serves points in
many midwestern: states. Ratés:e.g.N.¥.-Chicago, Aprll 1929 51 1/2¢ per
100- 1bsw; Philadelphia~Chicago, 49 1/24.

(c) COraal and-lake; avalle.‘olel o N.Y. and Phlladelph:.a refmerles,
servésg pointg in .N. Y; ‘and in‘mbny western states. Ratesie.g.NoYe-
Chicago, April 1929y ~varisd :from 29 1/2¢ to 36¢ - per 100 1bg.,; Phila~
delp‘nw(}hlc'wo, g
(d) National Digpatch, available to N.Y. and Boston reflnerles,Serves
points in many midwestern states. Rates: eeZe Mo Y.—-C"n.cago, Anril 1929,
B1. 1/24. per 100 1b¢a Boston-Chicago Sept.1931, 54 1/2¢% -
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substhntially cheaper than was,poss1ble;bJ a11~ all service. 4
difference of B¢. or gven less par 100 1bs. 1L:the cost of sugar
wogs & substantlal item. )

Toking advaitage of the . -situabion, Sugar merchants at

interior points purchased. 1arge quan%ltles?f 5 ngrxﬂ
for shipment by the dlffe‘entlal Toutes. ' oy 18
shipring to consignment.points used the. dlffbrentl tes’

extengively..  The: figures for the prg—ln‘ te ;
ot available; but the evgdence 1ndlcates thaﬁ sudh differan—
tial saipments mast have been very. sabstaﬁtlai Althbugh .

the situation hog changed somewhat slnce the Instltﬁte, the 53
1ncomplete figures made available for the latte* perlod e
give @ome 1dea of the wolume of suﬂar movlng 1n thls way s

Thus a movemmenu exh1b1t reveals that all sugar moved
into Wisconsin, .Illinois, Indlana and Mlchlgan in 1928 18 - &
on refiners! own account was shipped over differential rdutes
Ex. 528. Refiners maintained consisned stocks in all these:
states. - Gomplete -figures on volume of shipments by all Te-
finers over various routes from the Easﬁern Seaboard are |
not available. In the case of Amerlcan. however ‘there are
flgures to' show that- of nearly 3, OOO OQO bags "of suzar de-
livered between April 1929 and May 1931 in Detroit, Cleve- ‘
land and Chicago, over 30% moved by easﬁern dlfferentlal ‘
routess EX.K-5, Another exhibit showing volume of ship~
mants on refiners) account .over Qlfxernntlal routes ot of
Hew Orleans to states served tqereby - twenty—one i1 21l -
shows very substantial . shipments for the period 1929 -1931.
The.totals, 1929, §556,111 bags; | 19?0 24611, 743 1931,
4,756, 64%, repregeatd, a substant1a1 percbntage of all de~
fendants‘ sugar dellvered in the Unlted States in those-

yearse. For the same perlod,_total sugar moved by the éame

0% (cmtrd) R :

C{8) CuAJI. 1ive, avq11able to N.¥. aqd Boston refiwe ries, serves
poiats in many medwesterﬂ statos." Ratesi g g. W ¥.~Chicago, Aprll
1929, 47 1/2¢ per 100 1bsi; BostoalChicago, Septi 1931, 47 1/3¢.

(1) erge services out of New Orlomﬂs, via Mississippi and Ohio
rivers. and by rwll to interio¥ 901nts prov1de differential saorvice
chiefly: throuvhout the south aid Hiddis webterﬁ states. Rotes! 2.2
New Orleaﬂs~0hlcago,Apr11 1929, 44¢(qf.all il rate of Bigd) .

(2) Barge .service out of New\Orleans up- Warrlor River and other waters
and ‘thence inland by rail. R.6012-13. This service available to poiats
in Alabama, Kentucky, Tennessee, Fand Indlaﬁa. Saving éver all rail
varies, thus. rates in- Alabama raﬁve6—7¢ less: tha1 all-r all (R.6013) .

12. Nearly 15% of all. su@ar dellvered ia. U. S 1n 1928 weﬂt to
theése states’ (Ex.su?) Well over-half of thig was defendants;
(Ex.E-15) of thls mich mist have moved ex—conslgqment.

13+ Total dellVerles bJ defendants in. the U, S dur;ng this -period,
see note 2, SUpTE « o
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routes in to these. tweaty—one states nb cuSuomer's request
were 1929, 5,205; 148 bags; 1980 3,603, 74 ; 1931, 1533,688.
Exe. 454, . VA L

Defendants state that "Prior %o the'Iﬁétitﬁté, as a
general rule, it was only fhe. customer who used a differen-
tial service and took the, dlsadvantages 1ngldent thereto _
who paid the dlfferentlal rate over the partlcu1ar route,
ingtead of the reflners' regular frelght appllcatlon whith =
ap-lied to all-~Tail serv1ca and dsllverles from. con51gnment.
(Fact Brief 178) Defendants qualify the statement 4o this
‘exteatt First, tradltlonally in the 1ndustry, sugar dellv—
erad at Great Lﬁke ports regnrdless of how it actually moved
wag sold during the season of. open navzaatlon 62 the Phila-
delphia lake and rail rate' second,, durlng 1926.and 1927
sugar had been sold in the Warrior River areal® at a bwrga
rate regardless of how it’ actually moved, (Fact Brief pp.
174, 217). _ S

The two general qreas affected bv thege breakdowns were
as the evidence plainly sHows, of vital importante; in them,
competition among the refiyers wase specially keen; the
most dmportant sbeps taken by the refiners in transportatlon
matters wers addressed chlefly to the problem in these areas.

-The problem was this: At the loke ports and ia the
Warrior River areay refiners from different points competed
One, Savannah, had accsss to no differential routes iato
these territories. The differeatial routes avallable to.
others #iffered in rates and efflclencJ of . serv1ce. Trmg
the situation of Wew Orleans, Phllladelphla, and New York re—
fineries differed in these respsets.. Refiners accessidle to
routes combining low rates. and reasonably: efficient service
naturally wéere incliuned to, promote the sales advantaga of
their position. Thus a New Orlesnmé refiner might be able
to take from Savannah an Alabama customer by showing the
advantage in uging barge transportation which was .cheaper
than the rail route from Savaizah. To meet this competition,
Savahnah would give rail shipments or shipments out of  con-
sigoment to. Alabama customers and charse only the barge
rate from New Orieans as if the shipment had actually been
made therefrom, absorbing the difference, Such a step by
Savainah would compel the New Oreloaas refiner, if he wished
to keqp the customer, to quote still more favoradle terms
becanse ObVlOuSIJ, a rail shipment or delivery out of con-
sigament by Savaﬂnah.prov1ded more Topid service thaa the
New Orleans barge sefvice. To meet the compekition, there—
fore, the New Orleans refiner mlght glve the Alabama cusg—
tomer actual dellvery by rall 0“ ex—conszgﬂmenﬁ and charge

14.. Alahama, Tennesgee, Kentucky, and.pﬂrts of Iadlaﬁa.
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oaly the barge rate. Or he nlght shlp'b Ea;ge ahd give té
the customer as o sort of_bOﬁus the dlffer Ace betweeﬁ the
barge and rail rate. : ' .

There: was & qomewhat elmllar si uuaclon at the Great
Lake ports where Eastevn,\New Orelans and GallPornla re-
Ilqers competed and where many dlfferential routee W1te varv-

setﬁqp.

In faF word, there wa.s a tendeHCJ i these terrltorles
for freight applications. for all siigar, reégardléss of how
i% actually moved, to be broken déwn to the 1eve1 of the
cheapeet service carrying a eubstmntlal trﬁfflc. Thig -
tendency 1ncreasedafter the Institute was, formed._ -

Before 00151der1ng the steps taken by defendants to
prevent such bregkdowns, it is necessary to explain ore
fully the nature of ex~con31gnment sarvice. Defendants
state g delivery from con51gnment......nad alwayg been
classed with the all-rail shipment, -since the. service to the

.buJar was gven Taster and the cost to t he rezlner'usually
. equal to or greater than all—rall " Fact, Brlef p. 184.~
(Italics mine). - : B '

Thls statement does not give an accurate plcture of
the actual situation. It is not shown that the cost of con-
signment gervice was “usually equal ok o areater than aliarall"
Defendants rely on testimony of Amerlcan's traffic maﬁager-
He stated: : 5

"The cost to the refiner of consignment service
was in most cases higher than the differential - —.
well, in all cases it was higher than the actual cost
~ of handling via the differential route, because a
~delivery oub of consignment meant we had to take the
warehouseling charges, interest on our money, and fire
ingurance and things of that charactsr. 8o that it
actually cost the refiner in excess of the freight rate
--tha"c .they paid.u.; R.6008. (italics mine) :

It is. plaln th at this testlmony does ﬁot support de—
Ieldnﬂts"gtatemeﬁt. The testimony:simply gives the obvi- .
ous fact that the total. cost. of consignment service is
necessarily higher thah the traﬁsportatloﬁ charges. to. _con-
sigament points, becouse of ‘warshouse charges,. etc. Other
evidence shows quite p1a1 11y that the total of. freleht .
charges by differential. ‘routes plusg these additional costs
was fraquently substnntially less than all=rail rates.
.Taus defendants estlmate the cosh.of con51gﬁmeﬁt service .ab
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10¢ per 100 -’-1’055}.-5-’,—’bagsi; New York refiners could ship to
Chicago b 4 rete wg midh as .27 1/44 per hundred Jless.than ~ .
the rail rate. Exémples might be multiplied;: butr this .sufs .
fices to illustrate the oporiunities open to the refinmers
in varying -degrees for makingdeliverias. ex~counsiguments
substantially belew “the: cost of "alleraid service, ...

o Pl PR

.,

Defendants-ghiow tHnb.with the rexceptioi.of, the Texas and
Imperial, the refiners have suffered net losses on fré:l.gh{b ab-—
. sorptions, wven without including the additional cost of -
consizament’ service‘i,"' in egch yedr.: ofi-the perioed ‘1_92_’5?—;1931,
(Bx. F-17, as gualified by R. 100.B4%e} .seq.) 17 But. these
figures cover the eatire counbry.::-The: statement reve: 'is"a;- .
n0thing wiph respect-to’ partitular trade.aress.. . In ity ..
freight. pick-ups effocted o whbme peints; or in. some. trawgs | -
actioas would merely offset absorptions elsewhere. The "' *~
importaont fact is that refinges cowld.effect -substantial
freight pick-ups at many poinbs :even in gelling out of don— . .
sigmment stocks, if the e5lling price; included the all-rail
rats for sugar actually moved :into consigmment by differen-...
tial routes.  And even if they.sold ex~consigament and charg-
ed for transportation at o d¥fforential rate, they might .
st1ll effect ‘o pick-up by actuslly shipping to the consign- . .
ment point by 'a still cheaper differential route, e.gs dy =
shipping cafial and lake New York to Chicazo at 29 1/44 to 364
and charging vrail and Rake rate of 51 -1/ 2¢ or even New Orlenns -«
barge rate of 4dy. o o e - -

2. The Post-Institute Situations: - . .: .

The goverameat's chief complaint of defesdaats'
activities in these matters relates to their actual. and
alleged steps to preveat (L).'"saleof transportation

below "cogt" and, (2) sale of gugar F.0.b.,¢

(1) The effort to preveat the "sale! of transporta-
tion below Ycost! engaged the. attention of $he Institute
during-the first. yenr. At the pre-~Tastituts orzanization
mestings, there was discussion of o prophsal: :

16+ This figure may bo accepted as approximately correct
although of course tho cost would and did very in different
1o.caliti'es.-.---‘:: S 3o : . -
17. The figures for C.& H., whose. freight losses amounted to
more than .70% of the losses for. the industry as a'whole during
sach yeor ©.6f the period 1926-1930, are.mnot: comparable to. |
taose for other refiners; og.0.8 H. had' & special arrangement
with producers of -the raws fhaty it purchased, in effect to~
assume. freight absorptions, .&reight losses for the .industry
as a whole including C. & H. ranged from $3,326,855.37 to
$2,974, 674.44 pér annum during the period 1926~1931. Ex. F-17.

‘-
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ihab the Txgtituts shall incorporate into 1ts

Gode of Ethios. or.Trade Practices for the industry

e provision fo the effect, that the vates 6ver differ~

ential routes.shall not .be. used on deliveries made :

from consignments),. and. that spekirates shall be applic-

able only on direct, shipments made over differential

routes at customerls reguest ! Ex. V.-2,Meeting 12/29/27.
. The discussion evidently resulted in mpprovel-of the
progosal as it was incorporated in Code paragraph- 3(c) .
Defendants! policy wons aapiified inthe following Code -
interpretations ‘ '

. "l. GENERAL USE OF DIFFERENTIAL ROUTES . . i
Absorbing freight means the selling of transportae
tion at less than cost, which is umsound in principle
and necessarily throws an undwe burden on the con—

. .sumers at and nenr the primary markebs. It.is realized,
" however, thot the usé of differential rates on consign-

ments connot be prevented in all markets at all times.
The customer has the right to ghip over differential
routes from refinery points, taking the slower servics
at -his own cost and risk of the market during the
transit period. If the quantity thus shipped ig-in

- fact incoansiderable, it should be ignored rather than
break down the fraight. application actually paid on the
preponderating .quantity of sugar. If, however, sugar
call be and is shipped by customers in this manner in

- sufficient duantity %o bresk the market ab the destina-
tion point and to render it difffcult for vefiners to
sell their owa sugar on - theall-rail gpplication, then
this competition must necessarily bé met. I+t i a que s
tion of fact. in.every instance, and the Executive Secro-

" tary should be fully advised, before: sugar actually pay-
ing a higher rate is sold.oa the differential rate, of
the necasgity of this departure from the strict letter
of the Code of Ethics.!l - o

Loty

~ Defenee counsel offers as the ground of the Ianstitute's
belief in the unsconomic results of selling trangportation
at less thon cost, that it throws an wadue burden on con—
, sumers at markets in which transportation is on a cost
- basis, As defondants appreciate, if this theory wes acted
oy there would be 10 absorptionss Ia practics, however,
(o effort was made 4o go so far; the principle was applied
- solely to prevent quotation of a differeatial rate om an
all-rail or ex-consigiment.delivery,- o o
It is eatirely clear that the discrimizatioa iavolved
in absorption did not giwe defsudasits the least concers.
Their whole purpose was to prevent the dbreakdown of the
Frelght structure, chisfly in the Greaat Lakes and Warrior
River areas. - . o :
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During the early months of the Instltute, desperate
efforts were made by the Esecut1ve Secreﬁary and - those re-
finers that profited Hy - the" principle; t iBaRs 1t effective.
© Buf, other reflners, chle?ly Savaonah, MdCsHan ; “and the
. Callxornlans, found themselves therebv Yoging busife ss in
cértain territories. By the summer ‘&F 1928, desplte all
ezforts to prevent i%, the ‘cdde ‘pridciple had- ‘beet openly
V1olated in the Warrior Riv8¥ ‘and middie” ‘westérdiateas. It
was. also quite cleoar by that time that because of the
quos1t10n of these reflners "the” en€or0emen% of this rule
mist eventuallv meed w1th et 1east bartlaT fallureal‘
territories. = i Lo B s

The Goveramebt devotes mich of its brlef to a dls—
cussion of 111eged HEresments to' support the principle;
Thig chlefly concerns activities in the spring of 1928,
Defendonts deny any agreemen‘ﬁ" They contend that:.the “
Institute merely recommended the prihciple atid urged thé

economic wisdom of following it, leavizng to refiners com-
plete froedom 6f déeision.  The evidence plainly -demon -~
strates, however thet at this time defendants went much.
further, Agreements were, in fact, made tut they were not
centirely efxectlve and, 48 alreadv indicated, by the
sulnmer of the Institute's first year, the code principle had
beén disregarded to some extent in theé crucial areas. The
‘principlé of Code 3 (c) was effective, however, in respect
at least to ouns 1mportant mabter, McGahan, the Phlladelphla
“refiner, shnounced in May, 1928, that its freizht applica-
tion in certain middle weést -areas would be the New Orleans
barge rate. "At the insistent reguest [of] Judge Ballou¥
McCahan w1thdrew the ansouQCemeqt bhe same day it was made,
Exe 457-T. At a special meeting of the Executive Committee
o the following day, Peéanasylvania and McCahar were Ypre~
velled'qpoﬁ’ "to continue indefinitely the withdrawal of
barge rate application weshtern’ Yerritory", Bx.457-U. The
freight application in this territory did bieak down during
the spring and sumar of 1928 to the Philadelphin rail and
lake rate; it was not broken down, however, to the lower
New Orleans barze rate appllcatlons, to which NcCahan had
sought to break it. It is clear that this furtqer break
‘down was obstvucted through:bne efforts of tne Inetltute.

In this coanection should be noted: the uegg. of the
statistics on - shipments over differential routes, deseribed
in the general discussion of statisfiés. Their purpose; of
‘course, was Lo 111um1nate the' questlon suggested in the”
Code Inte:pretatlon, whether or not sugar was being shipped
by customers via differential réutes in sufficieat quantlty
to bresk -the market at destination point. With fuch fnfor-

mation at hand, the refiner could tell whethor or not market

ondltlons im arveas . serve& by dlfferentlal Toutsd roally
ﬁe0e531tated rev1s1ng Hig current freight dhargd‘pollcy.
It is likewise cleny that ths statistics ors iz pracﬁlce
ussd for this purpose. MNoreaver, thd stnt1st1cs were use~
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ful, iwhether refiners’ were actlng 1ndependent1y or 1n
concerdy in estaollshlnﬂ fvelgnt applicationg.. Conqe 1ment
of such dafa would An by 1y place. customers. ab a, dis 1y
tage, for if unaware ofithe trid’ condltlaﬁs, hey pould ot
know when they might reasonablj ingist upon a breakdown Tn
frelght charves. It igh tqu pppa*eﬁt tqnt with *egpegt to

hevelmabove, defen&auts dealt unlalﬂlv w1th tne trade.

B Bige s

After: tHe Iallure o? ﬁh@ Instltute pol;cy 1n th su@mer
of 1928,- but sllgnt effort, s0  Ffar:as he, record snows, wi B
made to enforce Code 3 (&).° Thé'ividesmce: shows bhat! i i
bacome a .dead letier at la%st by the fall of 1929, and’”’ s
probably much earller. But it wag noth. anbil September 1930
that the codu Lpterpretatlon was flnallf xormally r09011ded.

(2) But transpertutlen problems stlll 1oomﬂd lavge in
the minds. of defendants aad ia the- nctivities: of thu Ta-
stitute, . The most importait weére finally solvea by'menns
of o system of delivered pricss with demial of the
privilege of purchnses f.o.bs refinery. . The. Goverﬂm mblse
Tingl stence and defendaats! denial that th1s system was
-developed and/or malﬁtalned by defendants through con- |
‘certed actloﬁ rwlse the most bittarly dlsputed 1asues in

the casa.;.~ : PRI

Coneurreatly w1ta the attempt in the sprl g and Summer
of 1928 to maks Code 3 (&} and the: inberpretation. thersof
.effective, there grew up. among the _defendants a deflﬁlte
sentiment in favor of a- scheme: of dellvered prlCes in ‘the
Warrlor River and the: Great, Lakes. areg. Placd, V1Ce~pr631dent
of McCahan, was the: most.v1gorous exponent of a délivered
price system. . As early. as March 1928, reporting o MeCahan!s
Pv351deat the results of. a maetlng of Instiuute members, he
wrote'

‘"A meeting wons: cnlled at tae Instltute gn Marcn
- 294h to discuss means:of malntalnlﬁg the 1411
railt irate iato Chicago and other westorn
' markets. - Both Mr. Fox-[a McCahan broker] sad I
believed that the: purpose .of -this mesting was
td .agree to well in these mar lcets 6n a uniform
- Tdelivered! quotation (bmsbd on the 111" ”all’
rate), refusing to sell on an f.o.b, ‘basi's for
shipment over all differsntial routes. Thaig
‘ig the SJstom amnloJed by tha Beet Savar 1hnUr
jxmctuvers.:

The  establishment of. ﬁhms‘Sthem-wouIé have -
16st to us the; selllngAadvantage of 'tk tlpke

and rail' route tut we would havs been perfectly °
willing - to make this sacrifice for the sake of a
stabilized market which would have been a zraat
advantage to those refinsers nok enjoying 4if-
ferential routes. However, ponding consultation



with Tegal authorlt'?ii
an. agrbement mlght

‘ Durlng the. months f' gwlnv th wﬁltlﬁg of thls lettor,
Place advocated the prlnc;plp'of such a dellveﬂbd prlce :
scheme on every p0991ble oc9a51on. - A

Judge Ballou hlmsylf was:. 1nterustad in ﬁhe progact.
In May,; 1928, he wrobe the Domsstic Bugar -Burean inguiring:.
‘abeut the practice of the beet mamufacturers in this, respect
and clearly indicated. thaﬁ what he ‘was ‘interestod. A% s a
dullVoTﬂd price system Wlth denial‘sf ‘the privilege: af plire.
chasing f.0.b. refinery. (Ex.457-R) Mimites .of the
Directors! mpetlng of June, 1928, contalq tqe follow1ng.

."There was a dlscu55101 a8 to the adﬁlsablllty
of selllnv sugar at a delivered price iastend
of upon seaboard basis 28 is now the practice.
It was the congerisus of onlnlon that this would:.
bd & dedizahle’ change bat the Executive Secretary s 2
stated that he would require more time to consider
the legal aspects: of such. practlce" Ex. 21-26 p.68.
“(1ta11cs mine). L

1

All refiners were vepvesented at the meeting except Artuckle C. & H.
and Testern; the later two were not then members of - the Instituled
The representatives were in practically overy case the President,
Vlce—Pv931dent or other 1aadlng execut1ve or officigl.

A month later,_counsgl submitited an opinion as %o the legality
- of such a scheme. 8 -

18. HMaterial parts of the opiniom follow: "We undérstand that this
delivered price would in practically every instance by the prasent

base price, plus rail freight. to the point of delivery, and that except .
as to lécalities served both by water and rail there would bs no differ~
ence between the delivered price quoted and the pr1ca which t he customer
is now requirgd to pay.

The practical effect, the vefore, of car*vlng qut any such
recommendation if made by the Institute would be to raise in those
commiviities served both by rail and Nater the prige of that pwrt of
the sugar whlch the customer may now have shlppod to h im by water.
This would apply, we wnderstand to two considernhle territorios, that
served by thae Warrior River Barge DLine and that serve& by lake and ®ail.

e do not. believe- ‘that, the Instltute shdula make such a
racommeﬁdatlon, and we believe that. it woudl 160t be lawful for the
momberg of the Instltute to- enter into any naderstoadiag or agreement,
opel or.implied, to put into efféct a delivered price.

The question is not one of the right of thé refiners to use a
delivered- pV1ca, or to chnaage: from their present method of quotation
to anothers:  Such is perfectly lawful,.: It is the asrcement or under—
standing to chnnge from n present math od of quotation to another method
of quotatlon ,whlch wculd be unlawful it tneraby it results in a raise
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Tnis opinion waSZSubmiﬁted'té:dﬁmébJ%§gfof the Executive
Comvidttos in July, 1928, Af this;mgatingr important repre~
seatatives, including Place, of the following xefiners wore
présent:s National, McCEﬁJL“ArbugkiéﬁSquonialgﬁAmorican,
Pennsylvania, Federal. Eﬁ.a;faﬁ‘pq87ge Seam gy T LT

H v i HORTR

Yy, 8 ey LR LR

. Despitd this advice, Place contimued taadvocate adop~
tion of -delivered prices. " Thus on November 19,1928y e,
wrote Judge Ballows *° . U L L o e v el

&
bl 2

"o my mind, the onlywy to avoid this action
[breakdomn of middle west freight rates to Ehe
¥ew Orlsans baree Ttate which it was feared might
“occur] is to dévelqp a 'delivered price! syshem
of selling, based on Mir. Cody's [ sales mahagdd of
Arbuckibe] freight zoning plan." Tx. 473, :
.+ - The freight zoniag vlan.had beea discussed at o
* Directors! Mesting November 18, ab which Place was recorded
present. A minute of that meoting statess. '

"The possibility of freight' application based
upon a system of freight zones was discussed.
i It was stnted that such g system was already

in effect with respect to alcohol, the produc~
tion points of which correspoad closely to
those of sugar, and that it wos, being applied
-1n ofher industries. .The executive officers
of the Institute were authori%ed to ask the
assistance of the Various traffic managsers in
making a study of the possibilites along thisg -
line." Ex. 21-26, pp.148-149, .

The zoning plan wns a favorite project of the Arbuckle

firm. Goebzinger, Gensral Mahager of that Firm, testified:

"It was absolutely the antithesis of it [dal-
ivered prices]. . . the Zoning plan contem-
plates a common price in evory market in the
zoa8+ The [delivered] price aunounced at the
lake ports named n séparate priee." R.6898)

of price particularly if that raise is substantial, or affects any

larze part of the community. And we believe that concerted
~action takéen by the refiners as the rosult of & recommendn—

tion of the Instituto would be construed as an agreement or

an understanding. There would be nothing unlawful id any

refiaer voluntarily, but on-hig own initiative, changing the

basis of his gquotations ang sales. But if the example -of

thalgirefiner would be followed. immedintely by otlers, 'such

action might appear to hnve been ‘taken im concert .! Exo U-4,



_ However, anécérdis® to Taylor's testimony, he has
advised. by Judge Ballou !that he thoidht thé question fell
in the same catégery.is deliviersd prides,that we would:
have no legal priviléze toido anything about it." R.6461.
Nevertheless, 'as:late,:ds Jenuary, 1928, Place aad Moog (of
Godchaux) discussed the questioxd, Ex. 467 WLQ,ﬁMoogfad%ising
Place that he felt such a plan for a zone price basis "with
all sugar gold of:a delivered basis' was the only solution
of the problemiof.differential routess Moog wrote to
Ballou of the conversation, but Ballou reéplied February 5,.
1929, that R

"With regard.bo a =zone:or delivered price...I
= regret to say that I hove not Been~able to Ffind
. a-sabisfactory soluticn of $he Legal aspoct.!

-Ex 457 x-2. : i % I X ’

A month later, however, Plnce was still engaged in
2ls advocacy of deliverdd prices. - 'On Marck 5, he;qutg Moogs

"Of course, I am heartily in sympathy with
your thought of quoting delivered prices. It
is my opinion that such o practice can and
mist eventually be arrived at by refiners.h
Tx. 474 . ’ '

Two days laber, at an Executive Committee Meeting,
as the minutes reveal, Wthers was a genoral discussion _
0fssss the legal aspects of delivered prices." Representatives
of National, Pennsylvania, American, Federal (lator Spreckels),
McCahan, Arbuckle, Savaanah, C.& H. and Great Western, a beet
mamfacturer, as well as the executive head of the Domestic

Sugar Pureau wers preseni.

At its meeting of March 28,. 1929, according to the
minutes, _ - . :

"there wns a general discussion as to' the
effect of the differential shipments upon
delivered prices and of the economic situn
tlon cromsed by the existence of differential _
routes which were carrying only o fraction of
the total volume of sugar but enough to cause
disturbance and discrimination in various
markets on account of the resulting ine
“equalities in prices at destination markets.n -
Bx. 21-26, p. 226. / '

I accept tho explanation of defendants' witaesses that this
latter feference, "delivered prices! was mot used 46 indicate a
denial of the privilegeto purchase f.owb. rofinery but simply as a
dostination price. However, I think it clear beyond doubt that the
dlscuspion-of the "legal aspects of delivered prices® in the mesting
of March 7th referred to such prices ouforced by a refusal 4o s all f.0.Dbe
rafinery.
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' The for0501n5 dlscu931on hns presented thn 1mportant
evidence of defendadts! aot1v1tles relative to delivered
prices prior to the flrs+ actual annouhcement’ of -the de-
llvered prics scqeaule 0n Aprll 29, 1929, It reveals, in

Judgment that throvﬁ4 contact with one andler under
Instltute ausplces, (1) defendants beoame familiar with
the possibilities of a delivered price schems, (2) their
sentiment was, crystallized in favor of such 2 scheme ag a
solutlou of thelr transportanlon probloms,,(?) they con~
tinved to, 0010ovn themsglves at, their meeflings in some
dagrea.wmuh the questlon of dellvered prices dﬂsolte
coungel's advice. The evidence “shows, t00, that defondents
throughout the entire period coversd thereby were arbntly
troubled about the Lransporidtion situation and the in-
stability thereof in the two crucial areas, caused by the
tendency for freight applications to be depressed for all
classes of deliveries to, tha Lowest differentinl rate

arwv11g ‘A substantlal trmFTlc into the terrltory.

Durlqg Aprll 1929 a, serles of eveﬁts occurred which
broke dowa freight rates in the Grest Lnkes nrea to wew
low levels. DeTeudants thus describe these eveats: Arbuckle
with its rofimry in Bvooklfn,hod failed in 1928 %o
develop business by the canal and lake all-water service
from the sast, a serv1qe most’ advaatageous to New York re—
finoxs. This was by far . the cheapest service available to
canal and lake ports and wos 2ot matched by the routes
available to the Phlladelphla, New Orleans and Califoraia
refixrs and the beet, sugar producers, competing at the
same p01ﬁts, or some of them.. As a result of Arbuckle's
failure to develop bu31ness by Lhe allnwmter roube, it was
itself suffering from the water shipments of its three
local competitors,’ Americon, Nntlonal aad Federal. It
gstudied the matter duriug ﬁhe winter of- 1928-9 s Vhllw navi-
gation was closed, and ia the spring of 1929 determined to
break the freight applications to the .lowest rates avail-
able %o anyoae, the” nllnuqter rqtos, 1rrospect1ve of “outlng.

Meanvizile, two of the Bastern refﬂn=rs, in March and
April, 1929, guoted reduced rates abt.certain lake ports
without - open announcement . Moreover,,Edear was calsing un—
certainty becaise he ned tied up .the most desirable ooats
The Iﬁstltute sought, defeadants state, to learn what
Edgmr’s space was costing him and hawe him openly annocunce
his freight rate quotatlons fo1 the ‘coming season, but with-
out success. '

. On April 22nd, Groat Western, o beet sigar producer,
openlJ cut the Irieight appllcatlon at Ghlcﬂgo and Milwaukes -
to water rate flﬂures, ‘and was 1mmed¢atolv followed by the
$wo Gallfornla leflners._ Other refiwmrs selllng tn those
morkets, wWith the excoption of Arbuckle, followed this
annowacement, Oxn April 24th, Arbuckle consummated its own
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plan by aunouncing new freight applications for nine points,
all canal and lake ports.except Cincinnati. The Arbuckle
Tatesg radicallyfre&acednthe-then;freight'applicaﬁions at

those points. Pemasylvania and McCahan ou April 25th and

26th followed Arbtuckle!s anncuncement and extended it to
‘dsliveries fiom consignment, -so that the new freizhy applica~
. tions Yow applied to all classes of service.

- On April 25th, Rudolph Spreckels,- then President of
‘Taderal as well as a director and latér president of the
- Institute, sent the following circular letter to all members
of the Institute under the letterhead of the Federal Co.

"Yembers of the Sugar.Institute.'
Gentlenmens '

_ It appears obvious that in view of develop-
monts duriang the past few days that the spirit of
at least some of the members of ths Institute is
such that there is litsle bdope of carrying out
its purposes -—- in face of the receat creation
of a commifttes to study situabtions which have
caused troudle in the marketing of sugar, a much
worge coudition has been precipitated prior %o
allowing your committee a reasonable opportunity
to consider the problems involved aad to make re—

. commendnbions for their correction.

Terms and conditions. dpenly announced, which
clenrly bréok down the eatire sslling structure,
are to bs deplored. Unless all the members are
wholeheartedly determined to cooperate with their
Tellow members in bettering marketing concitions
and each 1s.willing to discontimme discrininatory
practices, in the iaterst of the iadustrr as a
whole, thers can be =0 useful purpose served by
The Sugar Iastitute, Inc.. -

I had hoped that the refiners who organized
the Iastitute hod, becouse of past experieace, re—
solved to cooperate and build up a coastructive
method of doing business. Ths idea thas refirers
wruld persist in practices which are indsfensable
‘i principle gad destructive .of orderly marketing
of sugnr, myst either be definitely overcoms or we

'may as well close the doors of The Institute.t Ex.257.

. Americon, although it met- Great Westera's did not
- meet Arbuckle!s announcement.  Instead, on April 295 1929,
1% snnounced Hhat it would sell ab,the important laks ports
- as well as some other nearby points at’ -delivered prices -
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,only and would not sell f.o.b, .vefimry, The delivered
Zﬁi’.ice‘s announced mrs';consid.er‘a.ﬁly highsr than the break-
dogm  terms put into .effect by othér réfiners duriag the
- preceding few, days.. The othor inbordsted rofiners imme-~
diatelrr fo_ilo\véd 'sqb,s’;qntially.Amori‘éa,n_" g _annoum;e_rn_ent.‘

: . Within a fow doys thereafbor, froight ' rate applica-
_tiong.hnd becoms, stabilized 2t the important Great Lakes
ports. .The fhen application.at Chicago. was 49 1/2¢ per 100
pounds, slightly lower than the all rail rabe but- substan-
tially more than the rate by several differential routes.
See .note 11 sapra.. The Cleveland qpplicqtion was 3643
Detroit 394. ¥aile these applicatichd were slishtly lower.
than the all-rail raté, thsy, too, were considerably higher
than the ratss by some differentinl routes. During the
delivered price period; 'as one custémer testified, he could.
have shipped sugar to his place of btusingss in Cleveland by
varge for 13¢ under refimrd! freight application. R.3129.
Anotner stated thof ab one time ‘during this period refiners
wers actually shipping to Chicago at 28¢ per 100 pouads and
charging an .application of 514. R.1121. At Green Bay,
slisconsin, tho prepaid dolivired price quoted by rofiners
at ons time amounted to 55.2% per 100 péund. But for the
refusal to.allow purchesss F.o.b. refinery, o customer in
Groon Bay could have trondported wizar from ths refimry

by water for cbout 184 less per 100 pound. (See R.752,756)
It is unnecessary to multiply examples. It suffices to sey
that refiners! freight application in the Great Lokes
territory were substantially higher than actual freight
‘vabes over differential routes, = '

-The. Government coatends thdt tho inference of agree-
ment and concerted action in putting délivered prices into
affoct is claarly to .be  drawn from the féregoing facts.
Defendants insist that fhers was no agresmend.

" Sprecklss! lettér theyeiplain as follows:

. "It is plointhat this is the outburss of n re-
Tiner who had himself beon hurd, and ig 1ot a
declaration of tho Iastitute. . . Spreckels was,
together with Amsrican and National, one,.of the

. three réfiners that had ueed the waber routes

" and begofité d: by the enles advantage ‘to them which
‘the difference ir the watéer and wail’ ratds afforded.
But this advanfage had Yeen lost by the action of
Great Westeérn and Arbuck®® in redicing the freight
2pplications to the level of the differential rates.
It was clearly as o lament béciuse of this situa—
tion rather thon a plea for, or even suszestion of,
delivered prices that this letter was writben.!

- (Fact Brief p. 216) -



A

- They rofer to testimdny of a repredentative sroup of
refiners! gofficials, in which 1t is stated that each re-
finer acted entirely indépendently in the matier of de-
Tivered prices. In explaining héw and why he put delivered
prices into effect, Abhatt, who debermined Amsrican's
policy, (he was thed its General Counsel and later became
its President) testified that when he hearned of Arbucklels
onaouncement " started to do 4 lot of thinking'. R.6613.

He then couacluded tuat a deli¥ered prici- system was the
oaly solubion. He continueds ; e

"I locked this thing first ia the bosom of my
owa mind or coascience, and over the weekend,
at my home ia the country, after gtudying the
various rates that I could use--I hnd som 15
rates, I think, aay one of which would have
been used to name a delivered price to certain
of these markets, I selected the oae whicH I
thought was fair and prepared what I thought
was a fair asmcuncement for the American Sugar -

- Refining Company 3 adopt as its selling policy..
in thess markets. o L

- "I Had,up to that time, talked to no one in my
own organizabtion about it. I talled to 20 one
-outside of my own organization about it, but in
view of the fact that it was n new.deparfiuve. for
- Fhe company and iavolved a rather substantial
question of policy, ia view of the fact that I
was oaly the general counsel for the company at
that time, althousgh I was a director of. the
Institute, I thought that the matter should be
‘pagsed on by one of my superiorswand I presented
the vhole matter to the chaitman of our company
on Sunday afternoon, April 28th...I told him I
believed that the company, as a matter of policy
should put out this announcement on the opening
of business the next morning, without saying
- anything to anybody, even in our own organiza~

tion absut it.

" 'He acquiesced in that conclusion. He was not
a btransporfation man, taking my recommendations

a8 to the rates, as far as the policy was, he
acqulésced in my recommendation, and on Monday
morning, I came to the officé and went to the
general sales mamager and told him fo have bt
ahnouﬁcement.;,put...out in. the regular way."

R.6616~17. n _ _ "

When'aéked whethér He'coﬁsﬁlted with aﬁyhoﬁy'ﬁonnected

with the Institute on this matter, he testified that he did
10t except that ne "may have taked this over with Judgs Ballou
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in pagsingt; "i; some conversation on some other subject
“thigiwas broyght up as an incidental matter" .  Suth ‘
discusdion; he téstifisg; was months prévious and the w Lt~
desé”did not recallaty such discussilns”as havifig oceurréd
-"mo¥e than once, or maybe twice", (R.8619; as corrected at

» - R.6632-343 - gt S

N . " PR

- Deféndantsingist that American'$ action and tlis action
of its competitérs in’following it, résulted .mot from
agroement, combinaticn, or comcert it from-a ¥compsbibive
sfrugglet. If the foregoing evidence were all that the
Goverament had présented: I should nevertheless be inclined
to £i2d against-défendants™in this mabitel despith’defend-
ants!-testimony! True,: there is'no evidedpe of an express
agreemstit pursuafit to wiich the défendants acted. But, as
the"Supréme-Court said in-Bastera Statés Retail Timber
Dealers' Assoc. v. U.S., 2347Y.S. 600, at 6121

"It is soid thab in order to show a combingtion

- “or conspirhcy'within the Sherman ‘Act’ some agreé— .
‘ment mush e P§hown under which the domcerted
~acbion is takén. It is elemeautdry, howaver,
. ¢/ tha¥ conspiracies are seldom capable of prdof by
I direct teéstimony and may be inferred from the
* things actually donwa. ..t - "h 7w 7 T

See, too, Ballard. 011 Terminal Copf. v MeXican Petroleum
Corp., 28 Fed. (2nd) 91, 98°(C.C.A.1, 1928); Amorican Live
Stock Comm. v. U.5.,28 Fed. (22d) 63, 66 (D.C. Okl., 1928,
Kenyox,:.Cede, Williams and Cotteral D.J.) reversed on other
grounds, 279 U.5. 435(1929); Farmers' Livestock Comm. v.

UuSey 54 Fed '22d) 376 (D.C. I11.°1931). -
.12 the'present’ case; tnder Institite auspices, the”
desirability of a system of delivered prices as a solution
of the industry's. transporfdation problem was dsveloped and
sentiment of the membérs'iﬂ-favdr-of‘such,QHSystem was
cleared;. thereafter, despite legal advice to the coutrary,
the, scheme was advocated by -individual rafiters and to some
extent the project was kept alive in Idstitute meetings
aad discussed at a time when it was appareat that the
transportation problem wéuld soon bedore achite.

With the. sitirntions” tuus primed, it 'required only. some
spark to sat the scheme in operation.: I" canuot accept de-

S feadants! explanation of*&pfe&kélg'\1§¥tér?“"The'docyment,
iirevealing its purpose -ohlytoo plainly, iﬁdicaﬁas,.tqo,.that

Spreckels wa s speaking %ot eatirely ns President of
-Spreckels but also as an official of tHe Iastitute. . Some-
what similar exhortathon’ ks evoked the ¢ondemation of the
Supreme Court in Aherican Columm & Iumber Co.'vi U.S.,257
U.8 377(1921). While there is no difsct evidence that
Spreckels .was urging a system of delivered prices; it is

a0t wareasonable to infor that such a letter would naturally
stizulate the adoption of the one systen gemerally recog-
21ized as a solution of the troubles of which he complained.
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It-is difficult to'dccept the testimoly 'of | defmrdants!
witnesses that ‘they deted independantly iz following
Anerican's aanouncement. There is some dirsct évideace that
refiners deeried the Iastitute responsible for thé inauguration
of the delivered priceg in the Great Lakes terriﬁgry;l Texas,
in a circular letter May 7th, 1229, signed by the sales
manager and sent to its brokers, made certain announcemen?s. )
respecting fnétitﬁﬁé-priCy toward_qonmigation of the activities
of brokers,'wareﬁbuéeméﬁfaﬁd‘cuétome:s; and sigaificantly concluded:

" "We considér the récent results of the Chicago
rate situsbion, togsther with the roquirements
now being put befors us, as the strongest evi-
dente of the appreciation by the refinsers of the
need and necessity of the Institubte ahd its code
of Ethics tc-protect the profits of the sugar re—

‘finer.! Ex. 391-U. (italics wing)

In a’sense, each refiner’may have formed ¥is own judgment,
but each was already tutored under Institute auspices to
know what was highly des@yabié"in solving the transportation
problem. .The Judgment’of esach inevitably, though perhaps
not cbnscicusly,'must"haﬁe‘been inflgenced by the kmowledzs
obtained through Institute activitied that all the refinors
were agreed as to the wisdem, from their point of view, of
delivered prices. It was 2 judgment which meist have heen
influeaced,. at a crucisl moment, by, -thé strong letter sent
out by ong_of the importsut fisures 'id the industry and
Iastitutel® Indivi&uéi_conduqﬁ'so'plainlylinfluenced and
directed by collective activities and the authority of one
who spoke at least in part as a yrepnggentative'pf the .
Institute, cammot be deemed indepeudsnat in any twmue zense.
I should therefore be inclined $6 hold on this evidence
thnt defendants acted toucértedly in instituting the system
of delivered prices in the Great Lakes afea. But there is
direct evidence, which in my Judgment, makes it clear that-
exen.:if delivered prices as originally aunounced were wob
. theé result of councerted action, the system was maintained
through such actidi. : '

, " Before consideffng{thdsevidence, it should be noted
that in.December 1929, folitwing an 1aamouncement by Bodchaux,
delivered prices were put into effect ab points in the '
Warrior River area. For some  timé theréafter, purchasers at
these points could buy sugar oaly 6% the basig.of o delivered
price in which the New Orlzans, Savannah or ‘Philadelphia rail
rate to destination was charged (depcndi:g 0 which wag
lowest to any given-point) déspite the fact that the Warrior
River Barge route prévided a substantially chesper service..
I deem it unnecessary to review 'in detall the facts.with
regpect %o this matfer. It sufficed to say that the method

,19. Tug president of C, & H. spoke of Spreckelsiag ! the

o founder 'of thy, Institute.! See Ex. 442-5 p..-8e.
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employed in inaugurating deliveréd-Pprices in ‘the ﬁaffior
River territory substaqyig;ly.parallq1§ th%@:ig t?% Great

VIn' didcfissing " the evidence of concerted maintenance

of delivered prices, the Government ‘edumefatés five charges:

a» That defendants, acting thiough the I'nstitute
sought and obtained the assurance of the,impgrngtroff~
sﬁore'intereétg“that"ﬁhéy:ﬁbﬁid'a&ﬁéye‘tb:tbg delivered
price-system, - T3 ‘stipport ‘of thi§ charge, it relies on cer~
tain cdrresﬁdﬁ&éncé*axchangcd'Hgﬁﬁéen'dffghore_intareSts
and the Idstitite:: In'0dtober add November, 1929, L.W. &
P. Armstrong, a brokerage ‘houtie “‘Yepresenting an” offshore
refiner was complaining to the Institute that its chier
competitors; brokéfs represeuting otHer offshores interssts,
wsre nob 1iving-up to thecode, that thorefore Armstrong
would have ‘to changé its ‘dwm policy ‘Which theretofore had
beon ons of strict adherence to Iastitute principles and
practice, "and meet competition as they found it!. Fx.343,

¢ With Execitive Commitfes anthorization, the Executive
Vice-Secretary ‘set sbout obtaining cooperation from the
offshore iﬁtéfesté*thWOPGﬁ'Pfiﬁé’kngbuﬁgementsw (Ex.21-26,
Pe339). The evidence shows that the “domplsts success of
any Iastitute plan or practice depended upon obtaining co-
operation of the offshore iatdrests For ot ‘only did these
interests offer ‘sibstdntinl competition to ome amother it
their-Sughr cdmpétedﬁi; many trade areas with defendnnts!
sugar. Oz November: gy, 1929, Armstrodg, the staunch .
supporier of the Iastituté; hhd written to it suggesting
that form of agslifances which should be sought from bhe
other offghoré’ brokers. The letter stated in part: .

| IWe:Siggest that the following letter'be given | @ |
';byfany'cutéide*pnrt&‘prqmis}ng_full cooperation . .
“in eommection “With‘the'galefof refined sugars:

"We willy.sfollow refi®'rs'...dnnouncemeats
made in- connection with quobizng sianrs om o
_Treizht prepaid basis only to ceritais points

sven "B, Py, (itolicy mime) ;

Obviously pursuant to tals letter, the Exscutive Vice-
Secretary wrotelidénticalxletﬁérs‘tcﬁth@'ﬁwéqudge.firm$=0£
Lamborﬁ:and.Lowry;-which'statgd‘iq'pafp:” A
"Te vould dlso 1ike you 'to telL ds tant you will
qQuote sugars naly-om g delivered pricé basis: to . .
‘such poiats as Hre being zéneévally sold on this, . ...
basis. - This lstber is woh aa Institute matter

A but a4 item of dmportance’ to nll partiss come -
corned.” "Bxs. 343, 324. (itolics mine)
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Lowry replied in parts

1T selling out of Hown poiants we use 548 satie” Wrl
prepaid basis asg is used by all other refiners
and it Yas .not bgen,ourjpracﬁice to*@él?:sugqr
J 'f-O-.bq.r? EX0543A- * it
Lambonn.raplieé:“y g B
-'“fqﬁf féttef;.Jhgg;,;bpen given umisual cone
sidsration by the?wpitert[Lanmorn4s:Prasideﬁt]f
and ar vice~prosidents.. Mr, Ody'LaxMOrﬁ-gﬁ&f_ _
the writer discusged the matter at zreat length

© with you an Decerber 2ads ..

Ve mutually‘dnalyzed~with-you'each clause of
_your letter and 1a'principle,- I feel sure you .
agreé that we are in. Zzensral sympathy with its -

purport. | L '
. R i _
“Larbora & Corpany Inc. have never sold at other
thon the delivered price basis in those markete
- walch the refining nembers of tue Iastitute-
nave publicly aanounced as delivered price-
'marketst . Ex. 3243, F e B w3

: Plaizly, the rensonable inferéﬁéé‘frqm this series of
letters is that the Institute was seeking,assurance'that )
the offghore suzar would be sold on.a delivered .Jpriag basis.

From this the comnclusion wvould of course follow, since the
Institute represented the refiners,. that. they were acting
concertedly in maintaining the delivered price system: In-
an effort to avoid this inference :and.conclusion, the '
Executive Vice-Secretary testified that his letter was
simply designed to. obtain in writtén_form,;assufanéejwhich
he had alresady obiained orally-from Lamborn and Lowry, but
which in oral form did”notksatisfy,Armstrong; that he was
not interested in whether the offshore interests sold on a
delivered price basis: that- he wag interested solely in
their openly andouncing whatever terms ‘they were.selling
on; that in conversation with and letters to these interests
he intended only to obtain assurances that they would sell
on opea terms, not that they would follow réfiners! terms,

The doctments themselves are entirely inconsistont o
With this explanation, as the quoted excerpts as well ag” *
the general tenor of the letters plaialy show. . Ag the
Goverament points out,. if the Executive Vice-Seoretary had
beén interested only in open announcement he surely, woild
20t have included the sedtencs italicized by mew  Defsndants
themselvéS‘haye'?mphasizéd the Institute's interedt iy open
announcements a4 ithe mostfvi$dlaofiQ;I.Institutg;ﬁaﬁters.

- *
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loreover, 1t is entirely clenr that the offshore interests
belioved that their adherende to refiners! delivered price
policy and not open aanocuncement was the dmportant thing.
Armstrong's letter, already referred to, makes this plain.
Later ia July, 1930, Armstroag wrote to the Iastitute:

"We have a dispute with Havey Company of Richmond,
Indiana, relative to the proper freight applica
tion to shipmeats to that point. We...would ask
that you please investigate and confirm to us the
freight basis charged...by members of your In~ .
 stitute.” Ex, 369. =

To this the Institute replied:

"On.... the dates mentioned in jour letter, Richmond
wgs on a delivered price basis." Ex. 3694.

That Armstrong was interested in was in following the
refiners! terms. The Institute must have appreciated this
from the letter. Towry, a government witness, vhen cross
examined, stated that it was hils "understanding' that the
Institute "made a ruling prohibiting...susar frém being sold
feosbo" R.B75. Even though he may have been wrong in be-
lieving that there was anything quike as formal as a "ruling,
at least his impression that the defendants wers Jointly
ragponsible for delivered prices is clear. Lamborn, too,
cloarly believed that the Institute was interested in ade
srence to delivered price policy. Fau complaining to the
Institute in Jamvary, 1930, that H.H. Pike & Co., Hershey's
representative, had departed from Institute priaciples,

Lombora wrote in part as follows: .

NTn 'your’ lotter to us of November BOth, you in-
corporated the following paragraph.

'We would also like you to tell us that you will
—quote_ suzars ounly oa delivered prices basis to
such points as are being generally sold on this

basis....'
. Bog o

"We assume that on or about November Z0th, 1929,
you forwarded to H.H.Pike & Company Inc:, a o
questiornaite similar to [letter of Nov. 30thluse.
sent'us, We further assume that H.H. Pike &
Company with reference to delivered price markets,
indicated to vou tant they would adhere to the
delivered price basis in the markets whers re—
Tiners genorally sold ot such o basis. If onr
assumption in either instance is incorrect, we
would sppreciabe your so advising us.! =x.325.
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There is no evidence that defendants ever took any
definite steps to disabuse the offshore interests of the im~
pression which they certainly hg and which def endants now
contend was erronecus. This fact confizms the correctness
‘of $h¥ inference that the Institute was not interested ii-
self merely in "open‘announcements" but actively gsoughi and
obained assurance that the offshore interssts would adhore
to delivered prices. :

4 Moreover, although open announcement is stressed by
defendants as the Institute's most vital policy, thers is
other evidence that it was interested in having the off-
shore refinrs maintoin an 'open policy" with the Iustitute
ond with oze another rather than with the public. Thus on

. October 35, 1929, Taylor, who tostified that in comnection
with the correspondence hereinabove referred tos he was
interessted only in open announcements, wrote to Armstrong
as follows: . o

‘"Since conferring with you over the telsphome,
I have been in touch with both Lawbora and
Lowry, who express complete willingness to co-
operate with us in the matter of open price

. aniouncements, vor some sabstitute for that proc—
bice that moy be suitable to all parties con—

-cerned. They poiat out that a number and '
variety of open price announcements might be g
greater disturbing factor than the present sys-
‘tem, and suggest the advisability of some
clearance, for the bewefit of all parties in-
terested in their prices, without makine it

public.' Ex.363-B(Italics mine)

b. That members refused to sell f.o.b. refinery,
stabing repeatedly that if they did so, they would violate
tneir obligations to one another smd to the Institute. The
evidence establishes beyond question that the purchasing
trade entertained the belief that defendants inawgurated and
maintained delivered prices by concerted action under
Institute auspices; a belief deliberately created by the
Ingtitute and the refiners, ;

. - Texas' circular letter of May 7, 1989,7to its brokers
has already been quoted.

‘ . The correspondence with some of the offshors sugar
brekers hereinabove deseribed, must also have tended to
create this lmpression among the trade generally, inasmich
as.they handled domestic refined as well. Noturally in
negotiating with defendants!? customers, they would pass

along ‘their own impressions. = -
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It is also parfectly clent that Judge Ballou in o con—
forence with Edenr's attorney, Eaman, ia which the latter
sought to enlist the Institutds aid ia bruaklng dowa the
delivered price SJstem, gave Baman the impression that the
delivered price sy stem, was necessary to prevent abuses sub-
versive of the cods pri inciples. Foman testified that Judge
Ballou "said it [purch ase of sugar £.o.b. vbflﬁor"] could
10t be dome anymore."! R.700. Defendants contend that
Ballou merely moant that vefiners must maintain thezr Sherms
as openly annocunced. DBui from Baman's bestimony as a whole,
it is appareant that what Ballou actually said aaturally gave
him a different impression. I camnot believe that Ballou
was wnaware. of the impression that his words conveyed.

Thnt the Institute 4id seek to prevent a breakdown of
delivered prices is 1ndlcmted by the cross exam*natlon.of

Cumﬂlngs.

nxQ, What moral or ethical prlnc;pje of the. re~.
finers —- perhqps I should say what moral or
ethical priacipls, if any, of ths réfiners

caused the efforts of the Institute to prevent

a gensral bvreaking down of the delivered price sys—
tem of freisht rates.

A. To prevent discrimination; inﬁustftal,,geo-

" graphic.

"XQ Ia other words, you feel that if the de-
livered price system calls for rates on a parti-~
cular level and if thers is a general breaking down
of the whole delivered price system whereby the
rates are quoted, all territories are affected on
a lower level.
A. I don't know what vou mean by the dellvered

- price system. The dellvered;pice system was not
auy systom of the Institute. The Institute hagd
nothing to do with putting in vour so-called
dellvered prlcas." R. 4968. '

The latter enswer denies marely tnat the Tastitute
did anithing about fTputbting in® delivered pricess not that
it soushﬁ to prevent their breakdown- '

In their cor*espondance, refiners dellberately gaVe
the ifpression to the trade that there wag an waderstand—
ing among themsolves on delivered prices. Thus Henderson
utnted in a 1atter to a brokev‘ : - "

”We caanot do that [ship f.0.b.] and ho~othef
refizer will do it eithor." Ex,457-7-4

National, 1n a letter to o custompv of May 25, 1939 gigned
by its President, James W. Post stateds
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"We are in receipt of your lefter ... in regard
to the rate of freight to Rochester. :

We greatly reszret thrt we cannot comply with
your request ian regard to granting the canal
rate, ‘as we are oaly selliag our Sugars in
the Rochester market ot our F.0.B. New York
price plus the rate of .294 on bags and .31
o2 barrels, cases aad coantainers, regardlass
of how shipmeat is made. '

The situation has made it necessary for us to.
. try %o cooperate in uniform méthods of selling.”
- Ex. 457-T7-3. (italics mine)

Again, in a 'letter a year later to a Detroib customer,
similarly sisned, National saids:

"We are in receipt of your comminication.. .re—
questing that 114 barrels of granulated suzar,
the balance of a lot of 250 barrsls be shipped
Fyou by Barges.., o :

We cannot comply with this request. The con-
tract entered inio by ¥ou for the purchase of
this sugar provided that this company ressrvaed
the right to route the shipments, adding the
freight to destination to the price. Under
this contract we will ship this*lot to you via
. all rail Detroit, adding to the price fixed in
the contract the freight charge to this poiunt.

In your letter you request that the reason for
n0t observing your shipping directions be out-
lined. In reply to this we beg to state that:
the observance of the countract provision'is |
readered necessary in order to. insure economy
of operation at this point and the stabilizabtion
of trade conditions in Detroit." mx. 457-X-5.

“Regpoansible representatives of varicus refinars stated
that they could not gell except on a delivered Price basis,
because of the Institute. Defendants insist that such
statements indicate "aothing mors than the refiners! ob-
servance of theirfpwn opexn announcements, -and the occasional
use of the Iastitute as an alidbi by refivers' sales ro- |
prasentativest, . (Fact Brief P.235) . The Torm'of many o f
these statements as will presently appear shows that they
were intended to mean more than that the refiners must

adhere to their open annousicements. -

. . Dozeas of times" one customer negotiated with aif-
ferent brokers for purchases f.o.by refinery without
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successs The "ReaSon...gensrally given...that due to rules
of the Iastitute, the refiners were not willing to take -
buginess of that kind..." (R.767) and that barge shipments
were 'impossible, due %o rules put out by the Institute...
that no refiner would accept such buginess. énly on g .
delivered price, with the rail rate added.! (R.760) Among
the refiners represented by the brokers with whom this cus-
tomer negotiabed were National, Revere, McCahan, Colonial,
Arbuckle, Pennsylvania and Spreckels, R.759,767,768, There
ig also evidence that responsible representative of.
Amorican (R.3129)  Colonial (R.6202) oand Imperial (R.1320-21)
advised the trade in g similor maimer when they sought to
purchase f.0.b. refinery. '

Defendants have introduced no evidence to show that
these agents were making representations unaunthorized by or
contrary to the wishes of their-principals. It is clear
from the testimony of the government's withesses that tuey
were given the improssion not merely that the Institute en—
forced open announcements, But also that it stood back of
delivered prices. In reaching this covclusion, I disresard
entirely an alleged statement of Ianstitute responsidility -
for delivered prices, attributed by plaintiffl witness
O'Riley to a certaln offical of American but denied by him.

The fact that such statements were so genérally made
by the refiwers, tends, in my Jjudement, to confirm the
other evidence of an understanding among them o2 the matter
of dolivered prices. Defendants! . explanation that the
statements wers merely alibis canuot be accepted. The In-
stitute did seek to prevent breakdown of delivered prices
aad to the extent that it did, the statemsnts were true,

¢+ That pursnant to members! susgestions, delivered
prices were extended to other territories, While occasion~
ally sugegestions of this kind and anhocuncement of exten—
sions appear to have been made, nothing came of thom.
There is, however, evidence that defendants concertedly
sought to maintain, and for a time at least, succossfully,
artificlal . freight.rate set-ups in territories other than
the Great Lakes and Warrior River areas, as in Central
Freight Association Territory and in Texas, when thers were
signs of a breakdown in these arcas. Some effort, too, was
made to persuade Hershey and C. & H. who maintalzed large
consigned stocks in Mobile, to refrain from quoting the
lower freight rates to destinations from Mobile rather than
the higher one from New Orleans. I deem it unnecessary bo.
discuss these and otk minor incidents in detail. It
suffices to state that defendonts did seek concertedly to
some extent to maintain artificial freisht rates in these
macters. -The fullsr discussion of their activitie s with
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regpect to the Great Lakes area sufficiently indicates
their methods. The fact that delivered prices were in
effect in C. F. A. territory and in Texas prior to the
Institute does not justify concerted effort.to maintain
artificial rates when signs of a breakdown appear.

do That delivered prices wviolated Gode 3(c¢) and
that by the Institute's failure %o enforce this provision
1% indiceted its approval of them. The evidence shows thas
when delivered prices were first put into effect, Code 3(c)
was alre~dy becoming a dead letter. Moreover, the unanimity
of the refiners' action in respect to delivered prices ro~
poaled Code B (c¢) de facto, abt lenst in the territories
where delivered prices applied.. In them thers was no '
reason for further effort to enforce it. While the Execu—
tive Secretary personally may haove been s trongly ia favor
of delivered prices, this fact alone is no evidence of the
Iastitute's acbion with respect thercto.

However, it is somewhat sisnificant that the princi-
ples of Code 3 (c¢), its. avowed purpose of preveating
"Discriminatioa", and its definite recognition of a cus~ -
‘bomer's right to purchase f.o0.bs refirwe ry, were completely
forgotten when another system was devised to solve the pro-
blem of the Great Lakes and Warrior River areas. For
Gelivered prices as employed by defendants accomplished
virtually the very things which they professed the desire
to eliminate by Code 3 (c) for the benefit of the pur-
chasing trade. The sgument made for Code 3 (c) is thak
absorptions are reflected in higher basis prices which in
turn produce a discrimination in favor of distant custom-
ers as agalust those near refineriss. But delivered prices,
as employed by defendants, create a discrimination in favor
of aearby customers by reason of arbitrarily high prices to
customers at remote points. This confirms the conclusiouns
heretofore statsd that Code 3 (c¢) was not actually designed
to eliminate discrimination, and that defendants were not
concerned with the customer!s right to purchase f.o.b,
refinery. Their real purpose was to solve, in a manner
advantaszeous to themselves, and without consideration of
the trade, a troublesome transportation prodlem.

A The discrimination, however, is much more real in the
cnse of refusal to sell f.o0.b. coupled with an arbitrarily
high delivered price. The extent to which the delivered
price is higher than actual cost of - transportation de-
finitely moasures the discrimination. But bhe -sxtont to
which absorptions are reflected in higher base prices is -
largely speculative. : ' S
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gs That the Institute!s policiung of alleged vidla-
tions of refiners! delivered price announcements was part
of the scheme.to maintain deliveredp rices. Defendants
ingigt that the policing activities were merely in aid of
the policy of open announcement, for the purpose of dis-
covering departures thorefron and of persuading adherence
thoreto. However, since the other ovidence shows that
delivered prices were in fact maintained by the concerted
efforts of the combination, the policing activitiss would
of course be illegal, if it be 1113ga1 concertedly to main-
tain delivered priceg.

Delivered prices were withd@wawn in the Great
Lakes area, . May 5, 193k, o little over a wmonth after
the bill in this suit was filed: they had broken down
_ 11 the Tarrior River aboub the end of May, 1930.

They eventunlly broke down, too, to o large extent, in

CoFele territory and completely in Texas, but jush.
when this occurred is uob cleara.

Ia my judgment, it is uanescessary to spaculate
as to the relation of the withdrawal of delivered
prices in tho Great Lakes ares dnd the penduch of
this sult or asg fo the cawsed théir breskdown elsc—
vherse It suffices that thore is substantial ‘dangor
that untess restrained, defendants may again antempt
to inaugurate delivered price set-ucs. Thus, in
Novemver 1931, American agzain sought to put such a
system into effect. ALl refinars followed except
Arbuckle. Accordingly, the attompt failed. About
this time, a customor was told by a broker representlﬁg
ong: of the refiners that on advice of counsel, defond-
ants would not raisc the 36.1¢ Chicago rate, aancunced
in Hay, 1931, %o the 5l¢ rato therotofore in effect,
until aftor this case was over. BHub regardless of
tals evidence, I thiask it abundaatly clear that there
is o strong probability that deTendanus, unless rs- |
strainod, will agnin seek to solve their transportation

problems by the sams means that were heretofore use.
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B. INSTITUTE "INFORMATION SERVICE" IN
TRANSPORTATION MATTERS

Defendants describe the egsential activities of t he
Institute with respect to this serv1ce, substantially as
follows:

l. Phe Insiitute has relsyed announcements of
changes.in freight applications since soon after its forma—
.tlon. A code Interpretntion recommends:

"Any change in the application of freight,rates
should be reported to the Institute in the same
manner as & price change. It will be handled
in the same manner.'

Nevertheless, because of the greatly increased number of
freight application changes since the Institute, it grad-
ugl 1y ceased telegraphing all of them. All dnnouncements
are relayed immediately, but only the important ones by
wire; the remainder go by mails. While price anncuncements
are. always telegraphed by the refiners to the Institute,
freight announcements come in also in various slower ways.
The only change since the formation of the Ins<titute in
refiners' announcements of changes has been to send it
coples simultanotusly with or after the communication to
the trades The majority of changes are announced as effec-
tive immediately; some are made retroactive to meet an-
nouncements of competitors. Changes to take effect in the
future are extremely rares A refiner receives freight
announcenents like price announcements. from trade sources
dlrect, as well as through Institute relayss

Frelght announcements were sent.only to the members of
the Institute, the Domestic Sugar . Bureau and certain
brokers; the Institute, however, sent frelght announcements
and gave 1nfornﬂtlon of freight anpllcqtlons to anyone
who agked for them. The announcenents, because they are
essentially local in character, were not sent to news
agenciess Since 1930, the Insgtitute has sent all announce-
ments to all members regardless of the territory affected.

2. In 1922, the Institute started a "freight book!
which was later swpplied to each refiner. It is a loose~
leaf volume, with a section for each state, except the eleven
western ones. Rach state contains thres kinds of sheets,
giving respectively the selling terms then in effect, such
as cash liscount periods, price guara~ties, special
payment plans, etcy the then frel ht applicationg with
any special rates or exceptions which have been announced,
in each case with the names of the refiners who have
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announced them; and a list of those trucking companies
used by the various members, which have signed non~
rebating agreements. The sheets were summaries of in-
formstion already sent out in the relayed announcements
bf: refiners;. they coantained nothing new except during
a ghort period when sheets were used to relay some
anmouncements. Although the original idea was to keep
$he book up to date at all times by the use of supple—
ments, of which a great mauny were isewed, the mumber of

: changes in freight applications became so- T sat that ia
f'\_ct the book was often months bchind.

3. Theo goverameat charges in effect that the system
of freight application announcoments and the "freightt
book! were used by defendants in aid of and to make '
effective certain of their allegedly illegal activities.
Defendants virtually concede that the sysbtem was used 'by
the Imstitute in 2id of-its efferts to make Code 3 (¢)

effective. See Fnct Brief p.199. It is, likewiss,
ontirely clear that the system was a vital link in the

_ Institute's activities to mointain the delivered price

- set-ups and that the "frelght book!" was used in aid of
the concerted activities with respect to transportation
matters generally and contract terms. An exomla of the
latter use of the book is hereinafter* described in the |
discussion of: ths "four payment plan¥. Individusl re-
finers had accurate freignt books of their own. At best
j:he Institute service ecould be Justified, if at all, as’
a sllght "convenience! s

* pp. 106-8.
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C, MISCELIANEOUS TRANSPORTATION
MATTERS .

l. Transiting and Diversion.

Plainfiff chargés undue restraint. of trade by defendants' con-
certed endeavors to limit buyers in transiting and diverting sugar.

Defendants assert that these pr1v1leges are granted by the carriers
and are subject to rules and conditions contained in tariffs filed with
the Interstate Commerce Commission. %ransiting (sometimes called re-
transiting or storage in transit) permits storing a shipment at an in-
termediate "transit point" designated by the carrier and subsequently
forwarding it to a point beyond. Diversion (sometimes called reconsign-
ment) permits a change of destination or consignee while goods are in
transit. In both cases the through and not the higher combination rate
is applled from p01nt of origin to ultimate destination v1a the storage
or diversion point respectively.

Under the tariffs, the transit privilege is granted to the shipper
or congsignee. The transit billing, on a shipment by a refiner o a con-
signment poiht, was iis property and could be transferred only by its
endorsement. On a refiner's shipment ex—consignment from the transit
point, it would have had to take large absorptions.but for the transit
billing, since the purchaser at the point beyond was charged a Ireight
application based on the lower through rate to such point.

Defendants contend that the use of their transit and diversion
privileges by others since the Institute, has been of concern to them
only where the original shipments were made by the refiners and then
only in two respects: (1) in so far as they might be used to-defeat
the refiners' freight applications and (2) as the refiners might become
involved in possible charges of violation of the Interstate Commerce
_Act through the misuse of these privileges; beyond this, they claim
never to have taken steps to restrict or interfere in any way with the
transiting or diversion of sugar.

As to violation of the Interstate Commerce Act, plaintiff contends
that defendantis concertedly sought to limit a rule of the "transit fariff!
by deliverate misinterpretation and to compel customers, especially Edgar,
to abide by their interpretation. This incident is now of no importance
inasmuch as the new "Boyd tariff!, hereinafter * considered, has clarified
the matter. Defendants! interpretation of the original tariff is ad-
mittedly not unreasonable; whether or not it was made in good faith, T
need not inquire. Plaintiff charges, in connection with this matter,
that an Institute investigator encouraged by Institute officials sought
to bribe an Bdgar employee to reveal certain records of that firm; in
my Jjudgment, as to this, the burden of proof has not been sustained.

Because of the artificiality in the freight applications charged
ﬁy the several refinerg both before and increasingly since $he Institute,

* pp. 79-80.
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there were opportunities for using transiting and diversion privileges
to get sugar to ultimate destination at a cost to the pirchaser below
that of the announced freight application of the refiner. Thus, prior
to the Institute, a blanket freight rate of 8l4 from the Pacific Coast

. covering the entire territory from the Rocky Mountains east to Chicago
and St. Louis was in force and in the western part of this territory,
too remote for eastern and southern seaboard refiners to compete, it

was the actual rate charged the purchasers. But at points farther east,
at which the tariff rates from the eastern and southern seaboard were
less than from the Pacific Coast, the California refiners, in order to
compete, had to absorb part of the freight by meking freight .applications
lower than 8lY¢. Sugar bought from California refiners for delivery at
more’ easterly points on the lower freight application might then be
diverted to a more westerly point; refiners' higher application for that
point would, thus, be. defeated. Texas offers another illustration.
Prior to 1928, blanket freight rates were in effect at Texas points
both from New Orleans and from the Texas refining points; the Texas
refiners always charged the New Orleans rate which then was 17¢- higher
‘and refused to sell f.o.b, refinery. . In 1928, Texas was put-on a mileage
and New Orleans on:a zone basis. Dallas and Hearne, being in the same
zone, bore the same tariff rate, H8¢ from New Orleans; but from Sugar-
land, Texas, Hearne was 284 and Dallas 38¢. The refiners freight appli-
cation from either Wew Orleans or Sugarland to Hearne was U5¢, to Dallas
554, in each case, the Sugarland tariff rate plus.17¢. On an order
placed with the New Orleans refiner for shipment to Hearne, Texas, the
refiner would prepay the actual freight at the rate of 58¢, billing the
customer for the freight application of Y5¢; the refiner thereby absorbed
13¢. If, before the car reached Hearne the customer diverted it, or
from Hearne trangited it to Dallas, there were no additional freight
charges. Thus, the buyer had the sugar in Dallas at a .transportation’
cost of U5¢ instead of the refiners' freight application of 55¢ to his
Dallas competitor. . ' ' i 7 - :

The evidence shows that both before and since the Institute,
diversion and transiting have been used by customers;to defeat freight
applications either by misrepresenting to the refiners. the actual
destination and then transiting or diverting the sugar, in effect
practicing a fraud upon the refiner, or with the refiners' consent,
either secretly as a screen for a secret concession, or openly.

. Obviously, transiting and diversion if used to defeat freight
applications, would disturb the artificial rate structure, The ad-
vantage of the Hearne dealer in the example given, would naturally
cavse the Dallas denler to press the refiner for a reduction in his
freight. application with a consequent tendency to break down the freight
rate structure. Defendants contend that their object in regulating
these privileges was to prevent frauds upon themselves and secret con-
cessgions by their competitors with resulting discrimination, But- it
is clear that concerted action was unnecessary to combat the fraudulent -
‘use of these privileges. Indeed, the recommendations of the Institute
with respect thereto contemplated merely that the individual refiners
would take éteps;individually to make sure that frauds were not prac-
ticed. upon them. In the final analysis, prevention of secret con-
cessions through these privileges depended upon the honest desire of
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the individual refiner to eliminate them. And the discrimination that
resulted from their use, if they were used openly, was neither more nor
legs vicious than the discrimination inherent in the artificiality of
freight structures which the defendants either independently or in con-
cert employed. The agrecment on the part of defendants to prevent
trangiting and diversions was essential to the success of their concerted
efforts since the Institute to maintain artificial freight rate structures.

. Defendaints! activities are indicated by the detailed recommenda-
tions in Code Interpretation, Sec. 1, pp.Dl—DH. with respect to the action
 that the individual refiners should take to make certain that no transit-
ing and diversion defeated the refiners'! freight applications. These'
recommendations based on the collective experience in the industry, may
have represented the most effective means for discovering frauds; but
insofar as they aim to have the refiners prevent even gsuch transiting
and, diversion by customers as the refiner might be willing to consent to,
their only Durnose was to ald in maintaining the artificial freight
strueture.

N further charge against defendants is their concedeflly concerted
endeavor, in part successful 0 have the railroads make certain changes
in the transit tarlffs, Defendants description of the facts (parapharased
in part from their brief) conforms substantlally to the record:

The.different transit rules, adopted from time to time by indiv-
idua) carriers, while similar were not altogether uniform; there were,
_too, minor difficulties over their interpretation. The refiners as
- shippers desired to obtairn better control over the transiting of their

own gugars and sought the simplification which would result from one
uniform, master tariff, The railroads, in conjunction with the National
Industrial Traffic League (the national association of shippers) and
with the advice and consent of the Commission, have set up a prodedure
by which shippers may propose changes in railread tariffs. It con-
templates the presentation by shippers to the railroad officials of
request ‘for changes in tariffs and for notification to shippers of
-changes proposed by the carriers themselves. All proposals are placed
on a public docket which is printed in the "Daily Traffic World", a
publication subscribed for by persons interested in tariff changes.
Hearings,. at which all interested parties may present their views, are
held before the railroad traffic officers. There is provision for
appeal to a committee of higher %raffic officers, and of course, after
a tariff embo&ylng a change has been filed and published, there is re-
course to the Interqtate Commerce Commission for its 1nvest1gat10n and
suspen51on. :

This’ procedure wag. followed in the present case, The idea of a
master transit. tariff was first advanced in the fall of 1929. In
Wovember 1929, the representatives of the refiners and beet sugar in-
terests met to prepare a draft. This draft was then sent to various
“.railroad representatlves throughout the_country with the request that
it be formally docketed for dlscu551on. The draft was revised somewhat
by the carriers' representatives, who then put it out not as a shlppers'
request but as a railroad proposal. Public hearings were held by the
railroad traffic officials 1n both the east and west early in 1930; the
matter was then taken up at, a JOlnt publlc hearing held 1n Chlcago in
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March, 1930.. At this hearing, there were represented freight associations,
individual railroads,  the refinérs and beet sugar interests, warehousemen,
municipal traffie bureaus, ‘chambers. of commerce, associations of shippers
and individual sngar buyers. A rallroad representatlve, opened the meet-
ing by stating: '

"The purpose of revision is to make the rules more specific,
prevent misinterpretation and conségquent misapplication-- a
practice which hag -prevailed more or less with respect to
present rules, defeating the lawful rate; to establish uni-
formity, thereby av01d1n undue discrimination ‘and complying
with. the requirements and answering the crltlclsms of the
Commlss;on Wlth respect to, trarsit abuses.” ' R. 6164,

A discussion of the rules followed. The carriers then began working on
& tariff uwltimately filed by them with the interstate Commerce Commission
in June, 1931 to become effective in July. Petitions were filed with
the Commission to suspend the tariff and the Commission did suspend one
item; this suspension wags later made permanent by consent. The remainder
of the tariff became effective throughout the country in July 1931. ~"This
the "Boyd Tariff", superseded the infividual tariffs of the several rail-
roadsg. : :

N

So far as the record shows, the defendants' actions in this matter
were entirely fair and open. They were such as might normally be ex-
pected of. any group of shippers desiring to obtain tariff changesu- In
my Judgment they pr0V1de no baSlS for a charge of unreasonable restralnt
oﬁ trade.;4 - }

s 2 Water Carrlers and Prlvqte Charters.
Admlttedly, defendants sought and in the spring of 1930 obtained
from transportatidn companies ‘operating on the Kew York State Barge
Canal an agreement that they would carry sugar only on the basis of
openly anunounced rates and #2rms from which they would not deviate
without open announcement. In code 1nterpreﬁat10ns, the Institute
recommended that memberg should refrain froin'employlncr water carriersg
that did not publicly announce rates and terms or in any way dev1ated
therefrom.  Sec. XiI, par. 1{a) and 1{b).

The Government refers to one 1ncldent of alleged boycott but”
any W1thhold1ng of businessg from the carrier in question was only tem-
porary;’ ‘defendants insist that thete is no evidence that they actually
refrained from deallng with any water carrier. The important fact,
however, is that the threat of such action resnltedrin the open announce-
ments which the Institute sought. Defendants Justify their aétion as
reasonavly designed to prevent secret rebates by the carriers. There
is little evidence that the carriers indulged in ‘the practice of gecret
rebating and the defendants themselves rely. upon "rnmors” rather than
actual knowledge that sbchl practices were engaged in. In my Juﬂgment
an important purpose’ of the defendants in seelting tthe agreemenﬁs was
to effect 3 stabllzatlon of transportatlon rates.' : s

Gode Interpretatlons Sece, I. Do c2, contnln certaln rGGOmmendab
tiong with respect to shlpment by private charters:
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"(b) Refineris Account:
"o member of the Institute should 'ship sugar on his own
account by private charter.except when such charter is
arranged directly betwesn refiner and carrier, and
refiner is gatisfisd noibroker, buyer, nor warehouseman
Cis pertlclpatlng in the rate.

U(e)* Terms of Charter.

"Members are requested before shipment (and regardless
of- whether the sugar is sold on delivered. prices) to
submit the terms .of. every such piivate charter to the
Executive Secretary,.so that he may scrutinize it for
any indications of rebate or other violation of the
Code of Ethics,"

Defendants agsgert that “rumors" of rebating led to the adoption of these
'recommendatlons and that the purpose thereof was to prevent rebabtes. .

‘But here, tooy. the recommendations went further than was necessary to -

" accomplish the ends; in my Judgment, the real alm was to assist. in the
preservation of the price. structure. : a3 .

3e Pool Cars and Pool Cargoes.

As minimum cargo was often as hlgh ags 2,000 bags and mlnlmum
carload uswally 600 bags, customers, unable to_purchase in such large
' quantities, could by clubbing together; obtain cargo or carload rates,
Defendants, acting under Institute recommendations, concertedly refused
to aid customers in making up the required minims by themselves pariici-
pating in such pools with sugar shipped on their own account.. In just-
ification they urge the discrimination that would result from pariicipa-
tinng inasmucli'as, due to refining schedules and sales requirements,
they couild not grant this privilege to all customers, But there is -
nothing unfair in an apparent discrimination which results solely from
the necessary 11m1tat10ns of a refiner's capa01ty in thls respect.

M Wlxed Cars’ of Sugar and Syrup.

Plaintiff contends that defendants ‘sought concertedly. to.- reetrlct
the making uvp of mixed car lot shipments by including syrup. Refiners
to whom this arrangement was not available used consignment service,
and thereby affected defendants’ program for reduction of consigrment .
pointes While defendanis were troubled by this situation and discussed
it.on’geveral occa51ono, wno .effective agreement or understandlng wlth

'respect thereto uppears to have been reached ; ;

"It was the consengus of - oplnlon” at one meetlng that effort
~shou1d be made. to induce syrup producers.:$o. refuse to include their
syrup in mixed cars, ‘Ex,159-0.' Evidently-nothing came of this for
there 1s ev1dence that mixed car. shipments continued and continue to
be made as before. ‘Thefe is also evidence that the Sales Manager of
Imperial sought successfully t6:have carriers limit the transit pr1v~
ilege on mixed cars. In my Jjudgment, there is no basis for a charge
of 1)1&gality: in'- such qctlon.. In the absence of . evzdence|to the con-

EI R N R
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;.,trafy;?ﬁ;éécept defendanfé";xplénaﬁionzﬁhat the carriers in so acting
were merely interpreting their transit tariff. '

B Tfucking.

In respect to trucking, which as a means of traangportation has
become increasingly important in the sugar industry in the past few
years, defEndants',pnlicy wag similar to that regarding brokerage and
warehousing: they agreed to use only trucking concerns not affiliated
with any buyer, broker or warshouse-and then only under non-rebating
contracts, This, they insist, affected the warehouge trucking for
refiners, but not for its own customers. . But in any event, the alleged
Justifications, similar. to those offered as to brokers and warehouses
are equally without merit., :

6. . Switching.

Plaintiff charges that defendants have restrained the absorption
of switching charges by members,. For a substantial period of time it
was recommended in a Code Interpretation that members should "adopt in
all territories the practice. of not absorbing switching charges on
deliveries from consigned stocks to buyer's warchouse or spur! with cer-
tain exceptionsd Sec. VII, p.2, par.l.. This provision remained in
effect until May 1931, after the bill in this suit was filed.  In just-
ification thereof and of the actions of the members pursuant thereto,
defendants urge that absorption of switching charges increased. ths ex-
penge of consignment service and thereforé intensified the.inherent. . -
discrimination in such service as against those customers who could
not enjoy it. However, as hereinbefore pointed out, defendants could
and did recoup themselves at some points for the expense of consignment
by charging for‘transportatiqn;exuconsignmenﬁ at a higher rate then -
they in fact paid in moving their SUZATs. oo o x *

{+. Additional charges, denied by defendants,.are of concerted .
action (a) respecting freight applications on l.c.l. deliveries at somé
pointg; (b) restraining delivery service at some points from docks to
the buyer's place of business. I pass them inasmuch .as the evidence
in support of plaintiffls contentions concerns only a few incidents of
minor importance. . ‘. - :

VIII. CONSIGNMENT POINTS.

1. Prior to 1925, refiners maintained on their own account
stocks of sugar at a relatively few strategic points throughout the
country, -known as COnsignmentrinnts; from them, sugar was distmibuted
locally and to ‘the surrounding area. Lo : :
During the period 1925-1927, consignment points increased; re--
finers put in stocks at numerous. points solely for the local trade,
But to hold their trade and to share in the advantage aceruing .to- the
first consignor, competitors followed his example; a substantial in-
crease in consignment points resulted, .ag is indicated by. the testi-
mony that C & H increased. from about a dozen in 1925 to about 100 in

1927. Re 6775, 6777-78.
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Defendants regarded.this increase-as one of the "outstanding
evilg" of the industry. Fact Brief p.155 Explalnlng the remedy adoPted,

they say:

"The defendants freely conceded throughout the trial
and still concede that this was a matter in which

- they acted concertedly,. in ﬁhe sénse that all recom-
mendations of this Instltute as to con51gnment points
were made only by unanimons consent of the members

.ok R o® K R K

1The defendants contend that it wae an entlrely proper
-and legitimate function of the Instltute to recommend,
and for the members concertedly to proceed with,. the
reduction in consignment points" because "the tremendous
expenditure required for the maintenance of congignment
points, which the entire consuming public uliimately had
to:pay, resulted in no real advantage to anyone and
therefore represented sheer waste. "’ Fact Brlef P IBH

They concede, too, that the Institute sought and. obtained the ;.
cooperation of the Domestic Sugar Bureau and other non-members and
agsert that no reduction could otherw1se have been e ffected.  Fact
Brief p.l70-1. ‘

The Institute attempted to bring about reductlons in three im-
portant areas:

le The Northeastern & Central states

2. The South

3. States in Northwestern M1551551pp1
Valley territory.

Defendants asgert that refiners wers. under no compulsion to follow an ..
Institute recommendation for reductlons, that after approval they .were
later disregarded. -On the whole, they say, the Institute progrem.was

unsuccessful as consignment points increased from 344 to 468 and total

- consigned stocks from 670 to 1796,. between 1927 and 1931, (Bx.8-6),

while dellverles from consignment increased from 26.28% ‘of all deliveries
in 1928 to 32.53% in 1931, Ex.W-t. These facts, however, are immaterial.
Controlling is the concession of an agreement to eliminate consignments
at many important points and of the success of the Institute program in

many important areas. Thus, batween 1927 and 1931 they decreased in

the New England states from 5 to none; Vew York, five to. thres;’ .

PennsylVenla, nine to two; Ohio, 51xteen to three Indlana, seventeen

to fours ' In the southern states east of the M1$Sls51pp1, reductlons

were even more marked. See Exc..{-6, R-6; S-6. All reductions were
admittedly effected by Institute activities.. The increase in total
consignment points 1927~ 1931, was in part due to thé increase in IllanIS,

Missouri” and: Arkansas,.as to which refiners were unable to agree on a -

program.. In. these states alone,.there was an inicreage of 121 - -during

this period.  In some other states, the incredsge evldently was due to

the failure. to eifect an egreement WIth beet manufacturers.

i )
e
» z
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Plalntlff charges slso “‘that defendants agreed upon the ellmlnatlon
of (1) reconsignment points. "where sugar is stored only for. forwmrdlng
in carload lots"., (2) reconsigoment warshouses-and (3) ports of entry
where according to the Government contention, "members may, sell at- the
same price as at refinery points'. Government Brief p.le3.’

While reconsignment points were separately dealt with by the
Institute.only in- the. South where all of the usual ones were retained,
obviously a recommendation of these- specific points was a restriction
to the points naméd and as such tended to prevent an increase, There-
fore, defendants' assertion that "the recommendation had no practical .
1mportance" (Fect Brief pil59) cannot be accepted. - There is however, . _
apart from.the Inghitute's general prégram with respect to warehouses, . ..
no other. 8V1d8n0840f a regbriction of recons1gnment Warehouses.

Defendants assert that plaintifffs descrlptlon of ports of entry
as "Points where members may sell at the same price as at refinery
p01nts" is entirely erroneous, that in fact some of the cities described
as ports of entry had freight applicatidhs until recently. The main-
tain, too, that $hough in recommending congignment points in the South,
ports of entry like reconsignment points were separately classified,
this was without:significance. It is quite clear, however, that ports
of entry did present .a special problem; Wllmlngton NeCle, port of entry
used by Hershey, was admittedly (Fact Brief p.161) eliminated as a
storage point through Institute act1v1t1es,'notw1thstanuﬂng that as
Judge Ballou stated, "it is difficult to say how they [Hershey] can do
business at all at or through Wilmington unless they break bulk at
Wilmington, which involves a maintenance of stock at that point." Ex.
B8 P 2. Defendants insist that the Institute was not interested in
~ ports of entry as such but only insofar as they were used as storage

points;. Regardless of defendants’ motives, it is clear that limitation
of ports of entry would be more serious than ‘elimination of. ordlnary
consignment points; at least insofar as it shuts a competltor out of a
pertlcular territory, it could not be justified.

Goncerted action to reduce congignment points was proPer# de—
fendantg urge, because (1) the ex-consigninent business of the small re-
finer, inable to finance as many stocks as hlS large competitor, was
necessarlly restricted and he therefore was not- adversely affected;

(2) congumers in communities where consignments were not maintained .
were damaged because.the expense of this allégedly free service else-
where was necesserlly reflected in a highe? basis price for sugar gen-

erally, and (3) numerous conslgnment polnts 1nvolved economic Waste.-

,‘)’|

(1) Whlle the 31tuat10n of the emall refiner is obv1ously as
.stated, the conclusion therefrom is not so certain. There are certain
dlsadvantages to him if compelled to limit consignments.  Thus, the
New York Saleg. Manages . for Colonial, in commenting to his home offlce
on the llkely effects of cons1gnment reductlons, Wrote-

L.

f fi[...at times when Bhe trade aré dén & hand o mouth
" basig and if forced to order in carload lots, it is
quite probable that the order will go to the refiner

who can supply softs, powdered and fancy grades.”
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If, however, they withdraw from con31gnmont stocks, we

would probably share in the business by specifying for
some- of the grades we make and a portion from reflners ’
who make soft sugars." Ex, W47-4. :

(2) While the cost of increased con51gnment n01nts might well
be reflected in a higher general basis price, there is no assurance
that the savings effected through some reductions thereof would be.
passed on to consumers generally. The result in either case-is 1arge~.
ly speculative., The savings might in the long run be kept by refiners’
or used, perhaps as in thig case, to install new consignment p01nts else—
where. Moreover, as already pointed out in the dlSCUSSion on trans-
portation, defendants did not always give consignment service free.
By shipping sugar to consignment over a differential route and charg—
ing for transportation on ex-consignment sales, as if shipped OvVEr a
higher rate route, defendants could and did recoup themselves at times
for the service.
. L
(3) Defendants declare:

- "Congigned stocks are...of no real value to the cus-
tomers, and are used when available only becmuse of
- the human tendency to rely updn them and to fail to
order in advance...this small elément of possible
.. conveniencea...can-alone be advanced as a possible
Vi justification for the expenditure of millions of .
" dollars annudlly - 19a. “Fact Brief p.l167-168.
" | '
Defendants conclude "that con31gnment expense represents a sheer waste." ot
Fact Brief 167~178 Plaintiff's witnesses ftestified to these materlal
disadvantages suffered. by customers from elimination of congigned stocks:
as demahd’ couid not be:accurately forecast, customers.might be left.with t[
a shortage of one assortment and surplus of another; inadequdte stock
facilities’ rastrlcted market areas; financing larger stocks was dlfflcult
for customers there was a loss of the convenience of getting dellverles
in less than carlodd lots. A defense witness, %03, testified to the con-
venience¢ of the consignment gervice, R.8312; and the competitive ad-
vantage to the refiner who gave the service wag concededly so substantial-,
that other refiners "usually had to follow.and establish thelr own con-
signment stocks." Fact Brief p.155. gowo s
In their endeavor to ‘show that conslgnment serv1ce is a waste,
defendants. estlmate its cost fo themselves as 10¢:per bag and then seek :
to show that -if refiners-eliminate - con31gnments, #his expense 15 not _'ﬂE
shifted to the customer because the latter has vastl emaller’ storage '
and insurance charges and a rapid turnover which eliminates carrying s
charges. Fact Brief Py 165 6. This ‘may have, been; true ef sbme customersx :
4y i"-,.‘.:'.l. e
19a, - Defendants Bstlmdte the cost of” con51gnmant$qarwyce fQisEng” the e
Institute period as .varying: From” $2 500, 000 Jo - $24. 5705000 annu@lly. Thls.;-
estimate does .not take into achunt the extant $o, waigh” ‘Gefendants recouped
themselves at particular peints by charging a hlgALr frelght appllcatmon
than their actual cost of transportatlon.,,-ﬂ_ 3

B P
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but for others, the cost of Warehou51ng, the. largest ‘element in the
. refiners! cost, of consigmment. service, is. showm to have been as large
" as that of the reflners.' It may be doubted, too,. whether refiners
could not have reduced cost of consignment by more efflclent management;
thus defendants' own evidence indicates that excessive consigned stocks
‘- were piled up prior to the Institute through their lack of knowledge
of the.real market conditions. This was one. of the reasons given for
the need of statistics. It may well he that if refiners had sddressed
themselves .to the proper use of the statlstlcs provided by the Institute
rather. than to the elimination of cons 1gnmentvaerv1ce, they might have
effected more substantial economles. o =,

Defendants refer to ev1dence that customers effect sav1ngs in
trucking charges and obtain fresher stocks by using direct as against
ex-consignment delivery. While this is true ag to customers in a
position to use these advantages, it demonstrates not that consignment
service is gheer waste but only that there are some disadvantages attached
to it. That customers unable to buy in carload lots could buy l.c.l.
quantities through pool cars: or that reflners gave customers adequately
prompt service without local consignment, aids their argument only in-
sofar as it tends to show that consignment service, however convenient
and Valuable was not absoluiely essentlal

Two results in thls mattcr Lndlcate further ev1ls of defendants'
program. ;

‘First:  The communlty ellmlnated as a con51gnment p01nt mlght
suffer as against a neighboring one because of the advantage thereby
accruing to the latter point. Fort Wayne, Indiana, but not Indianapolis,
was .eliminated. FortWayne's Chamber of Cormerce COmplalned that thls
gave Indianapolis an advantage. In reportlng to the pregident - and v1ce
president of C & H, counsel for tnat Gompany sald

"The Fort Wayne Chanber of Commerce may have a good

 case. If jobbers situated in Fort Wayne and - -
Indianspolis are. competlng agalnst each other for
buginess in outside terrltory common to both cities,
it stands to reason that the Indianapolis Jjobber
has all the advantages and can do business with
less overhead and more proflt to hlmself." Bx.
YO7-N p.2. : ‘

A similar situatidn is shoanas between other cities.

Second: The el1m1nat10n of consmgnment p01nts also had the effect
of eliminating from the dlstrlbutlng agencies, one type of jobber, the
"desk Jobber", These distributors were enabled to do business without
any stodk of thelr own, solely beeause of the refiners! con51gned stocks.

Defendants have shown no .valid reasons for ellnlnatlng 01tles
. like Fork Vayne, as against Indianapolis, or for eliminating desk jobbers.
In view of the obvious hardship and unfalrness regulting therefrom, - .
defendants! ‘policy could be justified only on the strongest con51derat10ns.
As elready indicated, these have not been shown.
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2e In Aug. and again in Sept. 1928, the Institute recommended
a service charge on l.c.l. deliveries em-consignment. Soon thereafter
a b¢ charge was put into effect by all members; there is evidence that
this amount was agreed upon. The charge was discontimied early.in 1929.
Agltatlon by some members for a renewal thereof in the fall of 1930,
was unsuccessful _

-Defendants contend that thls concerted actlon was entlrely proper
because of the cost to them of consignment service. .But, as heretofore
shoWn, reflners could and did recoup the con51gnment expense at some .
pointa. by charging for transportation on ex—con31gnment service at a
rate higher than the cost. The charge morecver was dlscrlmlnqtory
because there is admittedly as' much reason.for a service charge on car-
lot as on lecal. ex-congignment dellverles.. Defendants' action, in my
Jjudgment, was entirely without Justlflcntlon,

IX. ACTIVITIES RELATING TO MISCELLANEOUS
CONTRACT THERMS AND CONDITIONS..

4. IONG TE_RM_CONTRACE{.‘S.

, Plaintiff charges and defendants. deny that they agresd to make
and, with certain exceptions, made no sales or contracts calling for
_sugar deliveries over a period longer than 30 dajs, further, that the
agreement was enforced through the Institute. Dsfendants assert that
with rare exceptions, the 30 day contract was the well nigh universal
custom before the Institute, and that longer period contracts necessarlly
-resulted and would result in dlscrlmlnatlons.

. The evidence establlshes that before the World War, 30 day ‘con-
tracts were customary for all except manufacturers who were granted 60
days. While there was no definite practice since the war, long term.
contracts were certainly not infrequemt. During the immediate pre-
Institute period, at least two refiners gave them; the California re-
finers -— to the Pacific Coast canners and Rever: -- "to any of our
customers who were in a p051t10n to use it." R.BHLT, Moreover, con-
tracts calling on their face for delivery over a period in excess of 30
days, were entered into during the immediate pre—Instltute period, by
American, National, Federal, McCahan, Godchaux, Imperial, Savannah,
Pennsylvania; and Henderson with merchandisers of sugar, chain stores,
and manufacturers. This last class had readily obtainéd them at all
times prior to the Institute., : The terms and conditions of the various
contracts differed. Some called for deliveries in stlpulated amounts
at definite periods, others, for a stipulated amount to be delivered at
the buyer's call; Revere's. prOV1ded for a 10¢ concession off its basis
price at the tlme of dellvery, others specified a fixed price for all
the sugar called for by the contract. Furthermore, the practice was .
-wide spread to contract for thirty days delivery although both: parties
then kmew that the reflner Would as he did, extend the tims to HO K0
or 60 days. . . _ N .

Defendants 1n51st that the long term contracts other than Revere's
and’ the Callfornlans' were secretly arranged with favored buyers and .
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carried. dlecrlminatory consessions. But ‘even the ethlcal reflners appear
to have giyen therr long term tonfracts on the basis of private negot1a~
tions. " Thgs’ Rewere Yofferedi it to- a good many of our...customers that
we thought i} was advantageous:tc both of us to have"; but these con-
tracts were not amnounced to.%he trade generally. R. 55#7 8. Henderson,
anothor_ethlcal refiner, alse. gaVe long term contracts to some of its
trade, epparently without. gencral open announcement. As a practical .
matter,rlt wag. probably neCQSSdrV ‘that such contracts -should be made on
the basid of :private negotiations, because their terms were necesgarily
somewhat compliéated and would depend upon the needs and situation of

the ragticular: customer.

The economic value of such contracts in this industry is apparent

As is hereinafter pointed out in connection with quantity discounts, con-
tracts .like Revere's requiring that a- stlpulated amount of gugar be de-
livered at definite intervals over a long perlod would tend to bring
about greater evennéss of production through the year and this, as defend-
ants Vlrtually concede, would effect economles for the ‘refiner. But per-
haps of more 1mportance 1s the value of 1ong term contracts to the pur-
chasers, sp801f10a11y to manufacturers who use sugar 1n the making of

another product. Especially if they announce .their sales price long in
advance of mamifacturing, it is vital for them_to know as early as pessible
the costs of the various elements entering into their finished product.
The evidence shows that the aetute refiner could protect himself against
fluctuations” in the raw market by hedging through sugar futures far more
readily than the customer, because more familiar with an accustomad to )
such’ operatlons, Lowry* testified that one who knew kis business could
offer a long term contract even with a- guarantee against prlce decllne-
and not lose money. : P :

Defendants! assertlon that subsequent to the Institute, long term
contracts were not barred by any agreement, is so inconsistent with the:"
eV1dence, that I deem it unnecessary to. discuss in detail the testlmony
of the several Witnesses and the exhibits which have been introduced: .-
on thi's subgect indeed the contrary was virtually conceded in argument
at least -as to the flrSt year. of the Institute, when counsel stated
"I submit ‘there is nothlng in this record that furnishes any real found—
ation for the claim that thére has been’ an agreement among these reflners,
at least since the end of 1928 not o offer longer than thirty Gay
contracts." ' Tr. ‘of Arg: 'p.- 730 (1tallcs mine). I can fing, too, no
substantlal change in the smtuatlon sunsequent to 1928, : : L

i s the organlzation meetlngs 1n December, 1927, - the reflners
agreed not to enter contracts cdlling for deliveries ih excess of thmrty
days Whlle the formal arrangemente for qettlng up the Institute chhlnery

*LoWwry.y Whoso teetlmpny is frequently referred to, was at the time he
testlfled _P'eeiﬁent of the National Biscuit Company, Prior to that,

B -’sldent of iTowry - & Co., brokers représenting offshore and
other sugar erests.- Just prior to the Institute, he was intérested
in the opera Ton of the Pennsylvania Sugar Co., under a lease arrangement.
Before that he Was connected with a firm representlng raw sugar pro-
dncers, until 1920 he was general sales manager for Federal.
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were being completed, Thereafter, at-a directors meeting held in
February 1928, Y"1t was finally and unanimously agreed to recommend
that the present trade custom.of ' contracts not to exceed thirty days
withdrawal should be continued without- exceptlcns"-, BX. 2126 PalT; -
recommendation printed in Code Interpretations; Sees XL Pals issue

of 2/17/28. ©Not only did the defendants agree among themselves w1th
regpect to. this matter, but-efforts were made by the. Instltute to
induce Hershey -to abide by this. ruling. r Becamuse, Callfornla refinders.
objected to & change. in their custom of granting long term contracts
to the canners, an exception was made in that respect for the three ‘
Pacific. Coast States; and Hershey was notified that it "mlght have the
same opportunity as members. of the Institute to meet this; competltlon”
in those states "only", Ex.428-D. .

During the first year of the Institute, because of strong pro-

tests by manufacturérs against the abolition of long term contracts,

a committee appeinted by the Institute to dsvise a speclal contract,
recommended, and ‘at their meeting in November 1, 1928, the directors .
approved a contract calling for deliveries up to sixty days after the
_usual contract period; sugar thus sold to be packed in a distinctive
container, (the committee suggested a 175 1b. -cotton bag, suitable

to the manufacturer's needs bub unattractive to merchandisers) further-
more the contract was to provide for a service charge, no guarantee was
to be given, the "usual" differentials were to be charged and the buyer
wae to declare at the -inception of the contract the delivery dates

with the emounte to be w1thdrawn at each date. Ex. 21-26. p.lhu

Defendants aSSert that when thls recommendetlon was made, the
Code Interpretation against long term econtracis became 1neffect1ve. i
gsubgequent printing of Code. Interpretatlons does omit this ruling, dbut
the evidence does not make clear just when it was dropped. More im-
portant however, the committee's recommendations adopted by the Board
of Directors in November appear not ‘to -have been made effective. ' The
minutes for the directors meeting held in January 1929, state;. "The
proposed special contract for manufacturers was digcussed, - Several -
members expressed the opinion that-in the form proposed, that.is, with.
& carrying charge to cover the added .cost .of deferred delivery, such ..
2 contract would not be acceptable to. the trads,- In view of this opinion
-no further action was taken." Ex. 21~26 pl.90. -

No sugar appears ever to have ‘been sold under such a contract;
customers' endeavors since the Institute to obtain longer than 30 day
contracts from defendants”appear never to have been gsuccesggful. . The
practlce which the Instltute orlglnally fostered continued desplte ‘the
change in the Code.--_ = G L I 2§ sa e % B

There 1s, toa, other ev1dence of :an agreement eubseqnent to
November 1928, mot to offer long term contracts. In answer to'a cir-
cular letter of April, 1930,. from the Institute's office. -manager,

(Ex, MlSéE) counsel for C & H, who frequently displayed .a very careful
attltude, cautioned Instltute offlclale against. wrltlng Tletters 1ndlcat-
ing that there was an agreement agalnst -long term contracts when, as’

he said “So far as I know, sugar refiners have not’ agreed" 1n ‘the matter
and. "such an agreement might be. 111ega1‘ Ex W—S_ Teylor 1n reply stated
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that “the 1anguage used in this 01rcu1ar wa.s unfortunate." But it is
significant that so far as appears, no supplementary circular was igsued
to members to correct the impression which the "unfortunate" language
must have caused. In October 1930, Henderson was complaining that .
Hershey, .was selling on ninety day contracts; although the Institute
_claimed it was doing what it could "to hold them { Hershey] somewhat in
"line." Ex.420-H-3; in May; 1931, Moog, Vice-President of Godchaux,
in writing to one.of théeir brokers said: "One of the limitations of
the Institute is a 30 day conbract so we are unable to dicker with the
W, & W, Pickle Co., on basis of an absolite nrice for shlpments deferred
untll July, August and Sept." . Ex. Hl9—F—

While repreeentatlves of ‘various reflners testlfled that they had
felt perfectly free during the period of the Institute to offer long
term. contracts, subject only .to the requirement that it be done openly,
I cannot but believe that any such freedom was purely illusory. Though
subsequent to 1928, there may have been no formal agreement against
long term.contracts, the evidence,: in my. judgment, clearly establishes
that throughout the entire histoTy of “the Institute, the refiners
actually had an understanding that they would not grant them.

While denying that they had the agreement, at least subsequent .
to 1928, defendants point out the alleged evils involved in making long
term contracts. But even if, as they contend, the "unethical' refiners,
by granting them to some and arbitrarily refusing them to others under
like conditions prior to the Institute, had unfairly or illegally dig-
criminated as between customers, that is no valid reason for their com-
"plete post- Institute elimination. Bven those unethical refiners mlght
in the later period have granted them fairly, as did Revere in the
earller days. Whether or not & refiner, by 1ong term ‘contracts could
more readily conceal special arbitrary concessions, is at best specula-
tive; the Institute had amule fa0111tles to prevent secret dlscrlmlna—
tioﬁs.

- Defendants urge, too, that had such contracts bBeen limited to
manufacturers, it would have been difficult, if not impossible, to pre-
‘vent them from gelling the sugar instead of using it for their own pro-
ducts, thereby effectuating an unfair discrimination as against other
digtributors, While this would be possible, there is no substantial
evidence that manufacturers had sold or. were likely to sell their sugar.
Moregver, a long term contract could be offered generally by individual
refineérs as Revere had offered them or one type. of such contract might
be given to distributor customers and another granted to manufacturers,
the :latter in such form that it would have been 1mpractlcab1e for the.
manufacturers to sell the SUEAT

. In my Judgment, concerted actlon, whether in prohlbltlng all
long term contracts or only in insisting an open annoyncement of -any
such contract that may be offered, is without justification.  An ob-
11gatlon to adhere to such open announcement would tend to prevent
. many entlrely fair contracts. While the abolition of long term. con-
_.tracts was effected largely -through defendants’ definite agreement, the
”requlrement that priceg ‘and ferms must be openly announced in advance
of sales, aided in the elimination. The vice-president of Revere
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tegtified that that company's refusgal, subsequant to the Institute, to.
enter into long. term contracts, was based upon the consideration: "that
that was nobt selling on our 6penly anpourced prices and terms" R 55”8.
Mahy long period contracts, because of their. complicated terms, would
necessarily have to be arranged by private negotiatisnsg. The CGodchaux-
Edgar contract, for exsmple, hereinafter considersd, was for an un-
usuially long term; in it, Edgar asswied an obligation to lend financial
aid to the refiner. Perhaps no sugar customer other than Edgar could
have used a precisely similar contracts: That fact, however, does not
make the contract necessarily wnfairly:discriminatory. Bdgar's position
was unique. The requirement of announcement of all contract terms in .7
advance of salee would make many long tifie contracts practically im- -
possible; the purpose of insistence thereon must be deemed to be the
prevention of such conbtracts. o oo

Clearly, here as elsewhere, defendantg.were concerned not with
unfair discrimination between customers but with precluding the mere
possibility of secret concessions and mors important, with the pre-..
servation of the price structure. Clearly, too, by their agreement
not to offer such contracts, they have entlrely dlsregarded the interests
of their customers. I . ; :

2« Long term contracts obtained by Edgar in December, 1927,
were the subjeect of special Institute action. Shortly before or during
the December 1927 Institute organization meetings, longz term contracts
were negotiated between Bdgar and:Godchsux and between Edgar and Revere,
hurried by ‘Edgar's belief, probgbly shared by these refiners, that the
terms would be prohlblted if and when the Ingtitute should be organized.,

Godchaux, renew1ng W1th some changes an earlier long term con-
tract, contracted to supply Edgar with 10, 000-15,000 bags of sugar weekly
for twe years commending in December 1927; at 204 under the market price
of American and National. Although Godchaux long term contracts were
not openly offered to the trade, ﬂhey were also given to others besides
Edgar. See e.g. Ex. 62,

_The_Revere—Edgar contractrcalled for 1,000 - K,000 bags weekly
for one' year commencing December 10, 1927, with a ten cent concession
from list price, a "type of.contract that was offered to any of our
[Revere's | customers who Were: in’a: p051t10n to use it." R. 5546~ h?

Admlttedly, the Instltute sought and obtalned from Edgar an
agsurance: that he would maintain "refiners prices" and not take ad-
vantage of the opportunlty afforded by these contracts to cut priced. .
TFact Brief p, 36Mi Tr. of Agr. pp. 383-385, 425,U27. At least during -
most of the perlod of these contracts, Edgar did maintain Institute’ prlces

By the terms of his agreement with the Institute, Edgar was de-
prived of the competitive ndvantage of cutting prices and the: constming
trade was kept from participating in the benefits of lower prices.. "
Effectively -to.tie the thands of one.of the refiners' most active com-
petitors plalnly_const;tuted_an unreasonable restraint of trade. " Defend-
ants agsert that thege contracts threatened o wreck the whole Institute

v R g !'.'-". B
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project and that thelr "ex1stence... undermlned the very cornerstone on.
which the Instltute was built." Fact Brief p. 3634 The contracts threat--
tned the Institute only in go far as the Institute was concerned with
unlformltJ of price structure.

3& It was at tlmes 1mpractlcab1e to enforce to the letter the
usual 30 day contract. Extensions were often granted.-- The Enforcement ' -
Comnittee during the year in which it made recommendations as to the
extensions which should be granted was guided in part at least by the
periodic statistics. of the customers! posltlon on their contracts (see
Ex. 27). These statistics were withheld from the trade. On' one
occasion, the Committée recommended that members should Nadvise the -
trade" that specifications on outgtanding contracts must be furnished
by a certain date, vhile at the same time it was "the opinion.of those -
present" at the committee meetings, "that the seven days! latitude for . -
effecting delivery of these contracts should be granted at the -optioh
of the refiner, but that the trade should not be advised tegarding
this extra time." Ex. 27, .2 124, See, too, 1ds PP 108, 110 127

Thus defendants in concertedly enforclng contracts v1olated the
Institute's mosgt. 1mportant principle, that of open announcement. In -
my judgment, too,‘there is no Justification for concerted action in
determining whether and to what extent to relax a contract. term of
this charecter.'i‘ ; ;

B - 'QUANTITY DISCOUNTS

A%t one 'of the pre Instltute organlzatlon meetlngs in December
1927, represeptat1vas Of the reflners present adopted a resolutlon v

NThat it is in the’ 1ntereste of the publlc and the
trade generally that no discounts shall be allowed
on. account of quantity purchases... Ex. V-2, Meeting. -

*12/15/27 p.7. o

‘wand ‘before formwl orgqqlzntlen wes completed ‘represent—
ners conferred. w1th Department of Jusfice. officialls;

atives: ofxﬁne‘_
the proposed,que i ﬁ@lscount provigions was discussed and then and -
there red?afted”t rinclude the reason therefor, that, Yno economies wére
to be derlv_ =by!the industry by reason of" quantity sales. R. 4825,
(Sce Odde 2) Defendﬁnts insist that the scope of the rule is to pPro-
hibit dlSco ts based'eolely upon quantity and this, because it would
1nvolve an’ arbltfary”discrlmlnetlon for the reason ghtated: only %o this
extent a5 they seek ”o gistain it. Indeed, a distinguished economiet
who testified for and*tﬁose who. stbmitted a brief on behalf of defend-
zants emphatlcally seld tHAL if ecomomies are attrlbutable to gquantity
sales, a discount is entlrely legitimate. To thig, defendants assent,
although in their law brief thersuggestlon is made- that at least in .
the case of sales to chain ; ‘storeg;: BAH ‘Guantity discount mayhbe economlcally
unwise even 1f economies- arelthereby eﬁfected. ‘ v
; e "L Sl ' kE

" Prior %o the Instltute,iﬁhere was 1o systematlc practlce of g1v1ng

quantity discounts, More frequently than not, it was the large buyer,
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the powerful bargainer, who obbtained them. But they were often granted
to the smaller buyer as well. Moreover, the amount of the discount bore
little relation to the amount of the purchases. This wag but natural
"in view of the pre—Instltute secrecy in doncessiong given by the "un-
ethical refinerg".  The "ethical refiners", except in the case of the
Bevere long term contraat. apparently gave nothlng which might be deemed -
a quantlty dlscount. i

. The Code and the practlce under it, went further than merely to
prohibit unsystématic and secret quantity Qiscounts; even. a discount
eyetematlcally graded a0001d1ng to quantity, was prohibited. To sustain
their confention that guantity discounts would éffect no economies, de-
fendants’ preeent in some detall thelr ver31on of . the costs of prodnelng

and dlstrlbutlng sugar. - :

Were' the facts as defendants represent them to be, both as to
the scope of the rule and the ‘conditions in the sugar industry, there
would then arise the legal questlon whether or not, under the Sherman
Law, a concerted restraint 1s reasonable in such circumstances. But
in my Judgment it is clear on this record that the-actual facts are
entlrely 1ncons1stent with defendants! posmtlon.; -

Defendants analyze separately direct and -indirect cost. With
respect to direct cost, the argument is (1) that the.refiners get no
digcount for quantlty purcliases of raws which constitute about 80% of
the cost of refirded; (2) that quantity sales effect no appre01able .
direct savings in manufacturing costs, or (3) in bookkeeping, deliveries,
storage, etc. or (4) in brokerage. With respect to indirect cost, it
is argued that quantity sales, (1) because of the custom of the trade
in buying and in taking delivery of sugar, do not effect "greater even-
ness of production” and (2) becavnse of the inelasticity of the demand
for sugar, effect no economles through 1ncreased volume in productlon.

As to cost of raws, brokerage and d11ect manufacturlng costs,
plaintiff has referred to and I flnd nothlng that refutes defendants'
contention. ; . ; i

L, Sl i

As to sav1ngs on cost of bookkeeping, dellverles, storage etc.,
the testimony of defendants' witnesses that large sales effected no
appreclable sav1ngs with regpéct to these’ items, conflicted: with Lowry's
‘ testlmony, the more credible on this point. Some large sales at least
would effect very substantial savings in these incidental costs; in
sales 0 those manufacturers and distributors that can take deliveries

of their’ sugar in carload lots direct from the reflnery instead of ex-
ucons1gnment ag many prefer,’ ‘there are substantial savings in delivery,
etorage, bookkeeplng and other 1n01dental expenses. While it may be
L true as defendants contend that such- savings would resitlt not from the
_quantlty sold but’ from the method of taking delivery the evidence shows
that the lerge nurchaser, other than the chain store, was more likely
to take dellverles in this way.. It does appear that no savings would
be effected in 1érge pUrchases by ¢hain: stores, ‘this is because a.large
gsale in such cases amonnus in effect) in ‘view of the method of taking
Edellvery, to nothlng more “than a seriés of small sales t¢ the individual
stores in the chain, An agreement not to° allow dlscounts on’ such sales
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would present a dlfferent questlon of leaailty, on. whlch 1t 1s unnecessary
to exPreSS an OplnlOﬂ. 1o _ : . ! .

: As to greater evenness of produotlon, ﬂefendants correctly say

that the volume of sales in 1arge quantltles ‘substantially follows the
same peaks and valleys throughout the year as does that in: smaller
quantitiess But the long terfm:contracts prior to ‘the Institute not’
infrequently ‘carried the stlpulatlon that the ‘ameunt ‘called for. i the -
: agreement should be delivered in specified ‘weekly or monthly amounts

over a considerable period of . time., This was true of the Revere" 1ong
term as well as the Godchanx~Edgar contracis. There is ev1dence, too,
that :Godchaux had such contracts with Coca-Cola as well as with another'
-distributor in 1927. Of course, the prohibition against long term ¢con-
tracts precluded such. arrangements subsequent to the Institute, The
extent to which such contracts might effect greater evenhess in Jproduc-
tion may be 1ndlcated1by thoge 1927 Godchaux contracts which are in

the record. Godchaux s capacity was about 120,000 bags per week. Ex.
W-7. The Edgar contract called for 10,000 bags weekly for H2 weeks, Coca-
Cola, 10,000 bags monthly for three months; the distributor, 3600-6000
bags monthly in approximately equal shlpments under a "contlnulng con-
tra,ct" Exs. 62, 123, 141,

s -

Defendants assert that'sugar demand is inelastic and.that a
single purchaser of 100,000 bags a year contrlbutes no mors to the
volume of-production than would 100 buyers of 1000 bags each. Therefore,
they congend, encouragement of large sales through quantity discounts -
whether by the 1nd1V1dua1 refiner or by the industry as a whole, would
not in the long run build up total production.  This theory was developed
at oon51derable length by an economist witness and.in the Economics
Brief. .In my Judgment, 'it is unnecessary to -consider the merits of the
economic argument because defendants have not sustained their claim that
demand is inelastic; elasticity has been clearly proven. Between the
years 1916 and 1926, annual per capita conswmption, -according to the
figures published by Willet & Gray, increased from 79,34 1lbs. to 109.30
lbs. and for 109 years up to and including 1921, the average yearly in-
crease in total consumption was 4.96U4%. During the period 1927 to 1931,
the total consumption of sugar increased but .slightly; but because of
the inclusion therein of the depression years 1930 and 1931,,.he figures.
for this period offer no rellable basis for a fair forecast, especially
in view of the gubstantial 1ncrease in per caplta consumptlon during
the previous decade. = ~._ - R

) Whatever be the 51tuat10n as. to wholesalers generally, the record

- affirmatively shows that a quantity discotmt’ at léast to those selllng
to manufacturers as well as o manufacturers buylng directly from-the
refiner, might well result in a substantial increase in gugar consump—
tion. Defendants, perhaps unwittingly, have all but pointed this out.
They assert that in the case of a proprletary or trade name article with
~a market capable of. almost indefinite expan51on, it is entlrely legiti-
mate to- offer a quantity discount if, to do so, will result in the ex-
pansion of demand, But they .say, this is impossible in the case of a
standardized commodity such as sugar. Accordlng to. the testimony of

one of their principal witnesses, ome-third of 21l the sugar sold by
defendants is bought for use in the making of other products, R. 4601.
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As these may well have "a market capable of indefinite expansion", a
gquantity discount to a manufacturer of such a product would enable hlm

in turn to dispose of more of hls product; increased demand for- sugar .
would necegsgarily follow. Coca-Cola offers an.ex umpié “from 192§ o -
1929, its sugar purchases inereased from 1,240,000 bags to 2, ;250,000
bags (R.15ﬁ2), an ‘increage equivalent to nearly 1% of all sugar -consumed
in the U.S. during. 1929 19b. That defendants did ngt regardrthe demand
as inelastic is showm by the, .fact that in four‘years they spent Shrough
the Institute about a mllllon -and three quarter dollars”for advertlslng.
Ri5232i Nor were they neglectful of these pOSSlbllltleS fur';ncreasrng
cansumpthn an Institute official testified that: 1t advertised not sugar
biit such products as "ice.cream,. cereals and varioug other thrngs with'
which sugar would be consumed." R 509& (1tallcs ming) It 1s clear that
a% least in meny cases, a. discount bagéd solely on - quantlty would have ff
been Justlfled even under defendants' economlc theory."t,- il ' =5

o
T

Defendants have asserted ¥ that the Gode prov1s1on de not éon—'"r
demn discqunts, if a reflner chose to offer them for even.deliveries of”
a fixed quantity of sugar at regular intervals or for’ any: other type of ;__
dellverles which might involve a real saving to- the ‘refiner. Although :
the language of the Code might be so 1nterpreted, in practice the- Code
- prevented discounts, regardless of the special circumstances of any
particular transaction or class of transactions. The understandlng among
the refiners not to offer long term contracts precluded, as a practical
matter, contracts providing for even deliveries, The only types of con-
tract, so far as the record shows, that ever carried such. provisions,
were those like the 1ong term Revere and Godchaux contracts. The Insti-
tude effectively ended this type. - w0

Sugar buyers tried to obtaln dlscounts for purchases whlch would
clearly have resulted in savings to refiners. Thus, a'C. & He customer,
who sought a discount for taking direct rather than ex-consignment de—
livery, "the latter being considerably’ more expensive fo the refiner, was
told, "You know I cannot do thats That is against the code of ethics.!
R. 2399 .This and similar efforts were unsuccessful, in my judgment,
because of the understandlng among the refiners that no special discounts
of any klnd should be allowed regardless of the econqmlc Justlflcatlon
therefor, : :

The crux of the matter is that the reflners preferred to have all
sugar sold in any given trade area at precisely the same prices and terms
rather than to effect cconomies in its sale and distribution. They pro-
hibited deV1at10n from the tniform sales arrangements in order to (1)
preserve the unlformlty of price stricture,(2) prevent. unscrupulous re-
finers from cloaking secret, arbitrary concessions in the form of a
special practice. Such purposes furnish no legal justification in the
circumstances of this case, for action which, Judged even by defendants ’
own theories, produces rneoonomlc results. - T

19b. Subsequent to the Instltute, when- Goca—Gola WA refused spec1a1
terms by the defendant refiners, .it purchased pr1n01pa11y from Hershey-
which never conformed. entirely*to Institute practlces, and from 2 small
Louisiana non-member refiner. -Rs 15M3 h '

*  TFact Brief, p 103
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Planntlff eharges that toll;ng has been abollshed by the Instl--
tute. ;Under #he tolling arrangement, the refiner .accepted raw sugsr
from ity -owner -and gave him refined; not. his. own sugar but-an equivalent
quantity, usually 93 pounds for each 100 pounds of zpaw, the 7 pounds
difference representing the 1033 in reflnlng., # charge-was nade Tor
the reilnlng serv1ce.

J

) Pre—Instltute tolllna agreements Nere made by the reflners Wlﬁh
one another, with producers of raws, with manufacturers :of,. products .
containing sugar, and with sugar merchants; they~were'notfcommbny;hOW-v'
ever, and. were .always a matter of special arrangement. . National's ..:
- representative testified that he had never heard of an open .tolling. -
announcement and that- while his refinery did a-limited tolling Tusiness,
it accepted only a few such contracts ‘because they affected its ability.
to serve its regular customers. R-8979-80.: The refiner's benefit from
tolllng ‘Wwas 1n not havlng to: flnance the raw sugar - DA

Some agreement on the subgect was effected durlng the prellmlnary
organlzatlon meetings in December, 1927, but whether to toll for no:
sugar customer or to except from:the ban manufacturers of products con—
taining sugar, is notclear. See Exs. H5H4E M}M Ta . e, -

In July, 1928 Savann%h entered a tolllng agreement with Coca-

Cola: and so notified Ballou. The unanimous opinion of the.Executive
Committee was that the arrangement violated the provisions. of the Code
against discrimination. Bx.. 43%. Savannah advised Ballow that it
would abide by the unanimous decision of the diréctors so far as future :
business was concerned. - Ex, UW3L-B. The directors condurréd with the
Executive Committee; Code Interprefations covering the matter were-
adopted. One was de51gned to prevent tolling for purchasers of sugar,
another to regulate tolllng for raw produners. Code Interpretatlons
"Sec. I, p. Cl. . - B

. Gonformlng to these recommendatlons, the reflners when tolllng
for raw sugar produCers exacted an agreement that the sugar should be -
sold in.accordance with-the Code; except for the one Savannah contract
they did not toll for a sugar. purchaser. :

: Defendants Justlfy the .Code rules on the ground that as open
announcement was not practicable and tolling in- any event could not be
availed of by all sugar buyers, it necessarily gave 'some a discriminatory
advantage; further, that if the tolled sugar were not used by the owner
in manufacturing his own products but sold, the refiner might ‘become a
participant in Code v1olatlons, if the sales were made contrary to the
Code of Ethics pr1n01p1es.r oot o

In my Judgment the rules were in fact adopted prxnclpally be-
cause of the refiners! fear that the tolled -sugar would compete Wlth
their own and jeopardize the price strueture.. Cf. Ex. H3H~E

EARE)
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The chief practices iwm the gugar indwstry, with respect to
credit arrangements, were the four payment plan, split billing and:
the cash discount. An varying degrees, the Institube has*cuncerned
itgeld with dach’of these pra0u1ces, Whlle all are morespr-léss clese-
1y enterrelated for convenlence, they w1ll beconsldered.eeparate1§¢::

it % ., - l cr .
Vavn Foat o . % i o f e B
' H T . LT -_'_‘ AP LAt

~l. Four Payment Plan.f :;ff"'} i

v R L e

I paraphrase defendants! description. As it was offered in
1928, the buyer was given immediate. pqesess1on.uf a carload -of ‘Sugar.
It wag: treated however, as the. property of .the.refiner,. merely on
consignment w1th the buyer. HS WaS.. obllgated tp withdraw or take
title to only one quarter of the carload each. week,: the: purchase price:
of the'amoiht WLthdraWn then becomlpg payable on. the usual. 2%~ seven-’ .,
day terms: he was at’ llberty, however, to withdraw and digpose- of the
.entire carload 1mmed1ately, but had to. report -this. to. the refiner, as-
the. purchage’ prlce of the sugar then actually w1thdrawn became payable
on -thé Gsual teérms, If the reflner 8.price declined,, the buyer re- .
ceived the benefit of the new price on- any unwithdrawn portion of the’
shipment. If the refiger's price advanced,  the.buyer;could 1mmed1ate-
ly call any “unw1thdrawn" ‘balance af the old,prlce. -Ihe purchase prlce
of sugar.-thus called, thereupon.became 1mmed1ately payable, - Since ™
about ‘1930, ‘several changes in the terms have-been made by-varlous re-tt
- finers, to- render the plan mére attractive to the buyer. 3
3 -

 The plah Was orlglnated by Savannah some yeare before the Instlﬂ
tute. “In 1928, it was’ offered in; Georgle, North Cgiolima’ and- South
Carolina.s Defendants clte the extenslon of the four payment plen, 51nce
the Instltute ast . ; 4 .

‘ "One 6f ‘the most strlklng examples of the keen and ag=-
- gressive competltlon among the various- defendant ‘re-
f1ners slnce the formdtlon." Tact Brief ps 2384
In Novamber, 1999, and in December, 1930, it ‘was extended to
other southern states or to. parts oi them..- After -a trial, it Was Wlthuﬂ
drawn.in some ‘sections.  Bubt since .the filing of the Government's L
petition: herein,; it has been extended throughout the entlre country, 42
with.thé exception of the eleven Western states. Ex.:T-17.. R

While criticizing the plan as open %o abuses. ‘practically ident- ‘
ical with those’ resultlng from ‘the storage:of sugar in. customers‘ ware—'
houses, defendants malntaln that ' : s, % B e e

; ."Wlth ene passible exceptlon whlch occurre& for a brief ~

woperiod in 1929, the Instltute has never attempted to de-
fine or limit in any way the territory in whick'the four-
payment plan might be offered, although Taylor....re-
garded it as a viplation of at least the spirit of the
Code of Ethics and clogely related to .the practice of °
:storlng sugar in customers! Warehouses, -which. practice
was condemned expressly in the Code of Ethics. The
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p0551ble exceptlon referred to abbve c0n31sts in a re-
commendation -containgd in a fepeft submitted by the
Committee on Southerh’ Con91gnment Points at an
Executive Committee meeting on June: 6, 1929, In con-
nectlon with a recommundatlon that Atlanta be added
‘. oasa. con31gnment point, the :Committee recommended
“that the, practice of trade consmgnments on {he four-
;payment plaﬁ "be disconbinued i the State of Georgia, -
agparently con$1der1ng that w1th Atlanta a consign-
meént point, the: fa01lltles of the four-payment plan
‘would ‘be superfluous or unnecesSary.ﬂ ‘Faet Brief

pe B3I n et Tl

The evidence showsy however, that defendants busied themselves
to a far greater extent in seeking %o suppress “the extension of the
four~payment plan. That the withdrawal of Georgia, in the summer of
1929, as a four-payment plan state required some forceful persuasion
on the part of the Institute, is indicated by Ballow's letter of Aug.
1, 1929, to Hershey's representatives After pointing out that a com-
plaint had been received by the Institute from one of its members to
the effect that Hershey was still of;erlng ‘The fournpayment plan in
Georgla, the following sharp commént is made;

"We would call‘yoﬁr-attention-tb-the fact that the
four-payment plan was discontinued in Georgia in
June upon adoption of the Southern Consignment Com-
mittee's Report, copy of ‘which you already have in
your files, We are attaching hereto that part of
the Report which speeifically states under the
heading 'Georgia' that the present practice of
trade consignments on the four-payment plan ig fo
- be dlscontlnued i Wx. 3o9~A~1,

But even before thig time, the correspondence of Institute members
revealed that they were interedted in more than merely Yopen announce-
ments" with respect to the four-payment plan. Thus, a letter from
Savannsh to the ﬁershey representatlve, dated December 18, 1928, stated
that Hershey ‘ '

"seems to be wnaware that Florlda is a state where
the four-payment plan is not perﬁltted.” Ex. Y57-R-2,

After the extension late in 1929 and subsequent withdrawal,
Arbuckle pointed out that the boundaries of the territory in which
the plan was then to apply still included Pikeville, Ky., and that
because of the conditions prevailing in that territory, the result
would be that the plan would have to be extended to‘“est Virginia and
Ohio. Obviously pursuant to the suggestion of Arbuckle, the Institute
circulated among its members the following letter bearing date, Nov.

29, 1929:

"At the time FNorthern Kentucky was withdrawn from
trade consignment privilege it was intended to with-
draw Pikeville, Kentucky, as it is in a chain of -
competitive jobbing points that are very closely
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- rekated to Onlo and West Vlrblnlq points. It is
suggested that Plkevllle ‘bg .corigidered as withdrawn
" at once Erom the lisbuof, ﬁourupavment plan points
and Fhat’ you wire. ydur acqeptance of the W1thdrawa1 n
LX« REO—V l'ﬁﬁ % . . i .
W g i i
In answernng thls 01rculqr, dt leagt, tWO of the members, Colonial
and McCahan, . staped that thef awould Withdrawalkevglle provided the
other members.. id £0.,.; Bxs. HEO-WHl Wi 7-E-1y . ficCahan evidently did
not receive a, prqmgt anWeT from the Inst1tu$e, a.few days after its
prOV131onal acceptance of the suggest;on,rlt 1nqu1red "as to the de-
¢igion regardlng the‘anpllcatlop of.:the. four—payment plan in Pikeville,
Kentacky." (420-X-1) The next day, .the Institutels office manager
telephoned McCahan that Pikeville lhid been. hlthdraWn but that: "Sullivan
~and Cromwell have froymed on.our exchange of wires.on 11/29 as laying
' “6urselves open to erosecutlon by Dbpt. of Justlce.“ Bx. UW2O-X-1. It
"' is perfectly clear that. the withdvawnl of Pikeville was the result of
concerted action on.the part of the defendnnts.. ‘ ;

Nor did thls end tze Pikeville . 1ncldent. Arbuckle in a letter
to the Institute Angu«t 19, 1930, recapitulating the circumstances
with regpect to i, complalned that occasionally there were gtill
offerings in that city on the Four-payment plan, and added:

" "Don't you think At-would be. advisable to weircularize
the refiners giving them a boundary that definitely
eliminates PlkeV1lle? Knowing the territory as I do,
my concern is ‘due to the fact that if the plan was
offered in Pikeville, it would spread down the Sandy
Yalley and tnrough Ashland Ironton, Chio, Huntington,

W, Va., etc.ﬂ_ 5o . ‘ . : ;

We suggest tbat you descrlbe the . four~payment nlan
territory in Kentucky as follows

'South of the llne drawn east and west through and
1nclud1ng, LoulsV111e, Lex1ngton, Jackson and Elkhorn,
Kipa TH Ex B- 8 '

At the Executive Committee meeting of August 20th, to which
this letter was referred, it was determined that a circular on the
matter should be prepared and submitted to coungel before mailing.

" So far ds appears, such a ¢ircular letter was never mailed; on
September 10, 1930, hoWever, the mlnutes of the. Trafflc Commlttee note:

"A lstter which had been recelved concerning the status
of P1kev111e as regﬂrds the fourmpnyment plan, was dis—
cussed It was pointed out that the Institute freight

sheet Kentucky No._H, speclflcally covered thls point."
Ex. H57—N6 (1talics mine). . .

- The next day, the Institute wrote Arbuckle,



"that the only function of the Institute in this matter
is to clrcularlze the qnnouncements of the sever%l re-
firers. :

'The Kentucky Selllng Term sheet ho. "4, 1ssued June 2

1930, covers the objections you have raised. Apparent—
1y, the reflners gselling in Kentucky have etated that .
they will not offer the four-payment plan at Pikeville.

The notation on the rate sheét reads as'foilowsi

Note: The territory. in which four-payment and deferred
payment plans have been announced is the territory south
of the. Iouisville-Lexington line (including these two
cities) which passes through Williamson, W.Va. The plans

"will not apply at Wllllamson Oor any points south of it~
along the Big Sandy Rlver. .

The plans are not in effect at PlkeVllle.'" Ex, C-8
(1tallos in orlglnal)

There are other indicabtions, too, that the refiners were con-
cerning themselves with the regulation of the four-payment plan. An
extension of the plan in a wide territory, which was later withdrawn,
occurred early in 1930. In connection with this, the Vice President
of Pennsgylvania on Feb. 5, 1930, wrote to the President of Savannah:

"I suppose you will be up at the meetlng next weeks
Hell seems %o be breaking loose in the West.in regard
to the extension of the four-payment plan and 3% dis-
count. The whole situation does not look very cheerful
to me. Perhaps we will be able to get things ironed
out at the meeting..." FEx, H420-Y-1,

The minutes of the dlrectors meetlng of February 13, 1930 contain no
entry with resPect to four—pa@menﬁ plan matters. But the next weekly
issue of Willet & Gray, on. February 20, 1930, carries announcements by
American, Spréckels, McCahan, Pennsylvania all dated Feb. 14, and
Coloriial dated Feb, ‘1R, that they were w1thdraw1ng fourwpayment plans
in some Western states.

The attitude of members may be indicated by a letter from
Godchaux to the Instltute dated March 6, 1930 stating: -

a "Referrlng 1o your [request]...for euggestlons...,
of agenda for the meeting of March 13th..,the most
important topic...is the necessity for determining
whether the discussion held at the meeting of the
.first week of December as to announcements of changes
of terms was 1ntended to be observed

I congider tqet one of the most 1mportant matters dig-
cussed at that meeting was the adontlon of a policy
by all- members that before they made any drastic
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changes in the selling termg, they would, if possible,
await_a Directors' Meeting.at which this quesgtion’

could be digcugsed by all at . interest, or if the

matter was of vital importance, that a special Directors!
Meeting would be called for a discussion of same before
action werg taken, rather, than after the taking of the-
contemplated action...I have specifically in mind...
action faken by...Anerican...in sonouncing the Four-
Payment Plan in Texas, which...spread all through the
United States, and was then withdrawn and left in effect
only in the original territory where it. apnlled It

Bx. 39h (1tallcs mlne)

In'Varch 1930 the Dlrectors created g, Soathern Enforcement
Committee; the matter of the lack of uniformity in four-payment contracts
was referred to-it for investigation' and recommendation. BEx. 21-26"
ppe M05, LBO7. The subsequent minutes of this committee with respect to
this matter are not illuminating, dbut, in my judgment, the evidence
shows quite clearly that the Sonthern refiners must have been concern-
ing themselves with the substance and extent of the four-payment plan
rather than, as defendants would create the 1mpr8551on, merely with
definitions, cf. Ex. Y20-M2.

I have gone 1nt0 thls and some other ‘matters more fully perhaps
than their intrinsic importance justified, because of the light cast
by the documents on the motlves that actuated defendants and ths methods :
adopted by them. » : o

In my judgment, they concertedly sought substartially to limit -
the four-payment plan, and until the bill in tnls sult was filed, sguc-
cesagfully, at 1east in part : ; :

2.. Spllt Bllllng;

The essential and undisputed facts are that the practice of split
billing was orlglnated by the California reflners in the middle wegtern -
territory to offgset the disadvantages resulting from the differencé be-
tween the 80,000 1b. carload minimum prescribed by the railroad tariffs
on shipments from the Pacific Coast and the 60,000 1b. minimum from the
Atlantic Coast and Gulf. points; a purchaser from a California refiner
woald have to take an additional 20,000 -1bsg. to secure the carload rate.”
To overcome this,Pacific Coast refiners made two billings to buyers in
competitive terrltory, the first for 60,000 1bs., payable within seven
days after arrival, and the second for the balance, payable within
fourteen days after arrival. Elsewhere split billing, while not common-
ly practiced, was occasionally used by some reflners as a form of"
secret concession. : -

Defendants, although St%tlng in effect that the practlce "hag
always been regarded in. the sugar industry 2g unsound and without econ-
omic justification" (Fact Brief p..381), maintain that the Institute
"took no position either for or against deferred payment terms as such'.
Fact Brief pa 381. It-is perfectly obvious, howaver, that the attempt
to prevent the spread of . spllt bllllnb to terrltorles where there was
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no difference in the carIOad-minima;‘iéﬁézdgfiqitg position agdinst
the deferred‘payment‘plan.n‘Splithbilliﬁg was. condemned in Code'3 (b).

- Plaintiff contends that there was anminderstanding among de-
fendants against split billing.and -that the Iﬁsﬁitute'used-COexqive
tactics in preventing its spread. Defendants? position ig that ‘they
merely subscribed to the economic wisdom of Code 3 (b); that their
only obligation was to. adhere to it -until deviation - ilierefrom was
publicly dnnounced, Ih my judementy the contention of thé Government
is clearly supported by the evidences, . .. = f e e

The first instance of Code 3 (b) violation was by C. & H., which
at the end of Pebruary, 1928, engaged in split billing in Texas because
other refiners competing in that area had an ddvantagé in that they
could make. up carloads of sugar and syrup Which itwo commodities to—
gether enjoyed a carload rate. - ' : '

‘ Judge Balloi, seeking to persuade C. & H. to cease the practice,
pointed out that:. C woo T A, P ;

"Lf members were free to vionlate the Code of Ethics
for reagsons such as advanced by you, the Institute
would not last a week.,™ Ex.*386~A;‘

Sherily thereafter, the acting president of C. & H, vigited New Yorlk
and "following a personal interview" the Institute informed the mem-
- bers that C. & H. was discontimiing, on all new business, split bill-
-ings on 60,000 1b.-cars, BEx. 386-B. o o '

A year later,.C. & H. resumed it in Texas. At that time, the
reason given by them to the Institute was its necessity, in order to
compete with refiners who unlike C. & Hij carried consigned stocks:
there. Thereupon, at the directors meeting of June 27, 1929, the fol-
lowing resolution was adopted: ' ' -

f@ertain competitors. are admittedly split billing on
sixty thousand pound cars at El Paso and ad jacent
points in violation of the Code of Bthics of - their
own asgsociation...in order %o meet the competitive
situation thus created, members of the ‘Sugar Insti--
tute are hereby authorized to split bill sixty thous-
and pound cars in the same territory. This author-
ization, shall be withdrawn whenever the Executive
Secretary shall notify the members concerned that
such competitive practices have ceased. " Exg., 21—
26, p.. 267, » ‘ SN E oy e

.Two weeks later, . the.Institute eirculated the followiﬁg announcément
among its members: .- - 5 R T A s

MCompétitive practices.justifying split billing sixty
thousand pound .cars in Texas have ceased as to all
_boints except El Paso, Institute members will there-
fore discontimie such split billing at so-called ad-

Jecent points." ZEx. h2o-m-2,
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: A few months later, the carldad mitimim from the Pacific Coast
was reduced to 60,000 lbs. At the’ dtide time, some of the refiners
wished to extend their buslness mntu ‘Some Middle Western states where
intra-state carload minima ‘wers lower than the 60,000 1b. interstate
minimum. Thege were states in which there was very substantial beet
sugar competition and “the Domesiic Sugdr Bureau, in its Code, had
made provision for Spllt billing. = The entire situation was cledred
up in the followrng 1etter from the Instltute to all of its members:

"EffectIVG September lst;'l929, the carload minimum’
from “the Pacific Coast was reduced from 80,000 pounds
to 60,000 pounds., There is therefore no longer 'an
. 80,000 pound.mlnlmum rate! as retferred to in the
! :Ingtltute's Code or mtﬂlcs. |

Under these circumstancesg'membérs are Authorized to
mest ‘the competition on split billing as stated in
the announcements of various members of the Doméstic
Sugar Bureau,

It is recommended that the announcement of the California
& Hawaiian, dated September 11, 1929, and circulated by
the Sugar Institute under date of September 20, 1929, be

taken as the authoritafive statement of present terms and
‘conditions by those d851rous of mesting these split bill-
1nb terms.”— Bx. heo_rn

While originally the split billing plan developed to take’ care
of differences in carload minima, yet, as .the C & H situation in Texas
shows, the practice could very conveéniéntly be applied .as a competitive
device to meet other forms of competition. Defendants have shown no
evil in the practice, except to the extent that, prior to the Institute,
it may have been used to givé a secret concession, which, liowever,
could have been prevehted“Without prohibiting the practibe itself.

The defendants noint out that this entire subJect is now un— -
important because as the Four-Payment plan has been effective since
February 10, 1932, in all states where split billing was formerly
practiced, there is no longer any need for it. Thig extension of the
Four-Payment plan, however, occurred subdequent to the filing of the
present suit; the government may well fear- further aoncerted action
in respect to gplit bllllng unless restralned. '

"3 The Cash Dlscount

Plalntlff complalns of an alleged agreement’ by deferndants fix-
ing at 2% the cash digecount %o purchasers. Defendants insist and the
government practically concedes that the discount had always been 2%
The evidence shows quite clearly that it was taken for granted among
the defendants that this rate would be continued. A uniform contract
form, - recommended by the Institute and sent out to members in 1- y2g,
© carried such a provision. The strongest evidence of concerted effort
to maintain: the raté are Taylor's letters to Lowry and Lamborn, already
referred to 1n connectlon w1th thu subJect of dellvered prlces, he said:
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U o 3% L8 de31rmble that we should kﬁow that

your publlclj wnﬂounced prlce b931s i1l be
less 2%.='" Exs. BEM ju§

‘As wlready noted in otner nspects of the case, he POST-LNSTL~
tute perlod wag one in which theretofore stable téirms elther threatened
to or did break down, probably because of the elimination of the unfair
competltlve devices, the secret concessions., During the post-Institute
period, a 3% dlscount was announced  twice; ik was effective, however,
for not more than ten dayg. -In thils. connectlon Pennsylvanla s letter
to Savamnah, quoted in. the. discussion of the four~payment plan; should
be noted. Ex. 420-Y-1, The 3% discownt there réferred to,- appears to
have been withdrawn before the directors meeting of February-13, 1930.
See Willett & Gray, issue of Feb., 13, '1930. ‘The 1nferenee_ef concerted
action with respect to the withdrawal -of " the four-payment plan already
suggested. could therefore, scarcely be mede with respect to, the Wlthr
drawal of the 3% discount. : .

Hevertheless, the Institute recomnenﬂatlons and the 1ettere to
offshore interests must have had some effect in keeping the discount
stabilized at 2%. Moreover, 1% is unllkely that defendants did not
appreciate that the elimination of secreb concessions would tend to
cause competition to manifest itself by other means; the steps taken
to preserve the 2% discount must have been deelgned to nrevent com-
petition in this respect. S

Defendants' leading activities regarding the cash discount, did
not however, concern the rate but the time within which payment must be
made. Traditionally this was seven days after arrival by rail or seven
days after withdrawal from consgignment, with three days of grace: in ¢
all "ten days had practically become a custom of the trade.“ It was
hoped to abolish the grace period. =x, 21-26, pi 32. But when an
Institute commitiee recommended a list of uniform terms, a ten day .
period was suggested. =Ex, 21-26 p. 190 4. A Directors meeting finally
agreed to.recommend seven days. Ex. 21-26 p. 207. Defendants assert that
the three-days of grace has nevertheless been contlnuously allowed

The important questlon, however, was as to when the digcount
period should begin on shipments by differential routes,. especially in
the Middle Wegtern territories served by many such routes, some access-
ible to Zastern and some to New Orleans refiners. It occupied deferid-
ants intermittently at least until delivered pricés were put into effect
in that territory. A brief discussion of this situation will serve o
show that the "uniform definitions! agreed upon by defendants went much
further than merely to embody, as defendants contend, "substantially
the existing practice and’ the most liberal pr0V1810nS offered by any
member" Fact Brief p. 310,° 3 be i

Warly in 1928 when the Inetltute was endeavarlng to enforce |
Code 3 (c), Godchaux, a New Orleans reflner, complained that Eastern o
refiners were sollcltlng business by the rail -and lake route on the
call rail discount terms of 2%, 7 days after errlval. Godchaux in
shipping by Mississippi barge had theretofore quoted 2%, 1L days after
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shipment; because of slowness of barge service”" these terms were
obviously less attractive than those of Edstern refiners vig dif-
Terential routes. Godchaux wired the Irstitute that to meet the
Eastern competition, it should be privileged to"quote 'during season
sastern water rail movement barge shipment terms.payable seven days
after arrival., Bx., 457, Judge Bellow, in circulating this com-
plaint among New York refiners, suggested that, Zastern differentinl
shipments should carry no more favorable terms than New Orleens barge

shipments. Ex, U5%. A few days later, he wired Godchauxy

"It is the opinion of tlie Executive Cormitfee that
shipments to Chicago from Atlentic Ports over dif- *
ferential routes should not carry any more liberal
terms of payment than those in effect from New Orledns
stop solicitation of such business based on payment
after arrival has not been authorized and will be
discontinued..." Ex, U57-B. '

The next day, Ballou issued & circular to the New Tork, Philadelphia
and Boston refiners, calling a speécial meeting of the directors wio
represented therm, together with their sales managers and traffic man-
agers, to discuss ' ' '

"Freight'application at Chicago and Lake portg during
- season of open navigation," '

and requested therein that they "make no announcement as to time of
payment on shipments over differential routes at customer's request
until after this conference." Bx. U57-A. According to Place, of
McCahan's, in reporting to his superior officer, Ballou there suggested
that Zastern refiners should quote terms 25, 14 days after shipment

on differential route deliveries. "The purpose of this" as Place put
it, "was to discourage shipments over this route thereby attempting to
malntain the "all rail' basis into Western markets." Exe Y57-C Place
featred that if Godchaux quoted "arrival terms"'on barge deliveries, the
attractivéness of low rates and liberal credit for such shipments,
would necessitate Bastern refiners breaking down freight applications
in the middle wegt. To make certain that the opportunities of the New
Orleang refiners would be equalized, "pressure" was brought to bear. .
upon MeCahan to quote 2%,';Q-d¢ys after shipment on rail and lake move-
ments, on the ground that, by thus shortening the Philadelphia refiners'
cred&f terms, New Orleans with itd barge service, slower than the rail- .
lake™ route to Chicago, codld more readily compete by offering terms,
&b, 14 days after shipment. - - ' o

- In May, 1928, freight applications did break down at some Great
Lake points t6 the Philadelphia rail and lake basis, .despite the Insti-.
tute's efforts to prevent it. To meet thig c¢ompetition, New Orleans
refiners quoted 26, 7 days after arrival on barge shipments. McCahan

expressed Yo the Institute the fear that quotation of such terms -on

20. Avernge transit-time by barge New Orleans-Chicago, 20 days.‘Ex.LEM.
2l. Average transit .time from the east via-raillan& Leke route to -
Chicagg,-seven.to,eight days. BExe L-l, o0 S I P
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New Orleans barge shipments nW1i1 inev1tab1y Iead to breaking. down
basing rate to bnrge basisi! Ex. Y20-L. A féw weekg later McCahan's
"fear! materialized in an announcement that it would sell at theé

New Orleans barge rate in certain’ Western states. "At the insigtent
request [of ] Judge Ballou," however, McCahan withdrew this announce-~
ment the same day (Bx. U57-T); a special meeting of the Executive

. Committee held the following day "prevailed" upon that company LTy
contimie indefinitely the w1thdrawal of barge rate qppllcatlon estern
territory " Ex. WB7-U.

Nevertneless, Godchaux apparently continued to qnote "arrival -
terms" that ig, 2%, 7 days after arrivdal, on barge shlpments, for early
in 1929 when the comprehensive list of "uniform terms" had been developed
by an informal Institute committeée, Godchaux stated that ”payment terms
on barge shipments into territory taking lake and rail selllng bagis
should be the same as at present, that is, based upon arrival;" the
uwniform terms were amended to meet this obJectlon. Bx, 21-26 ps 190
as qualified by R.8914-15. TFinally, however, on April 11, 1929, _
Godehaux withdrew his objection, Ex. 21-26 p. 233, because as Place -
testified (R.8918), Bastern refiners in March 1929, had also begun to
quote "arrival teérms" on all water shipments, which they had thereto_'
fore refrained from doing amd which the "uniform terms" récommended =
by the Institute condemned. This action nullified the advantage that
Godchaux had first obtained. o T g

To treat in detail the comprehensive set of Muniform terms"
actually recommended by the Institute, would serve no useful purpose.
The foregeing discussion sufficiently shows thHat the defendants were
much more concerned with "equalizing! their opportunities, than they
were with devising "aniform definitions". Oredit terms on differen-
tizl shipments from New Orleans and the east were the gubject of keen
competition between the reflners. I find no Justlflcatlon for the
restraints which defendants obv1ously sought to impose thereon.

Defendants urge further that these Institute reoommendatlons
are now of no importance because the breakdown of the freight structure
resulted in the "discount period being universally reckoned from the
date of arrival on all types of shipments...the most liberal practice
in the history of the industry". Fact Brief p. 314. The breakdown
in freight structure in the Graat Iakes area, the important area 5o
far as this matter is concérned, occurrgd however after the instant
suit had been brought. There is in my Judénent a very substantial
danger that unless restrained, defendants may’ ogqln engage in act1v1—
ties similar to those hereinabove described.

¢

E - THE PRICE GUARANTEE - |
Prio%x to the Instltute, refiners of fered 1n gome ldcalltles =
guarantee against prlce decline between the date of entering the con-
tract and that of delivery., The California refiners especially were.
favorably disposed to such contracts because they served to equalize. . .
the advantage énjoyed by the other refiners in the shorter transit
periods from eastern and southern p01nts. Plaintiff contends that
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the restraint B% defendants of thls type of dontfact prOV151on is
unreasonable.- A . wk; ; " ot il A

Defendants admlt dlsapprevel hy;the eaeﬁenn and southern pe- . "
finers of guarantees but on the B q;that they were . spequlatlve and,
might result in heavy iOSSes 1o’ ‘the” ef'lner.r Lowry ¢ tégtimony. 1n— o
dldatee, hoWever, that ah astute refiner coul&‘readlly avoid euch
losses by hedglng operatlons Qn the~ ;ar Exchange, R 522-23

i Fa )

Whlle there is some evidence that the eastern wnd southern re-
finers withdrew the guarantee . late 1n 1927, Judge Ballou, in a, letter
Btated that it was withdrawn "a 'the beglnhzng of 19281, Ex.. u67 Pe 35
California and Hawaiian, howeVer "Continusd teloffer: ity sthereby caus-
ing considerable concern to those that had dlstntInued 1t. During
the early months of the Institubd, efforts weré made torinduce C. & He
likewise to withdraw the guarantee ard in May, ani: Institute Committee o0
conferred with the pre51dent of ‘that -company to this. end, but without
success., Thereupon the enstern and southsrh refiners relnstated it.
They were careful %o go no further than abselutely necessary in order
to meet Ce & H's then terms, pursuant as plaintiff .contends, to an
agreement. Defendants deny the" agreement and insis% that each of them
acted independently in adqptlng an individual poliey.to thig effect.
Plaintiff relies on the f0110W1ng excerpt from the minutes of the
Executive Commititee meeting of Tune, 1928 as the chief ev1dence of ~
an agreement or concerted action: : B

"The qpeetlon of the Form- of guarantees ‘which had been

~ generally announced for ‘certain territory-was digcussed.
Mr. Abbott, General Counsei!for the American, was agked
to attend the meetlng and to express hlS Vlewe W,

NIt was ‘pointed out that the Cu & H., whose guarantees
created the competltlve situation mow being met, was
selling on the Eastern-lake and rail basis in the COm-:
petitive territory. WNevertheless it did not guerantee
.on barge shipments but required the dbuyer to elect, ab
the time of entering ‘hig contract, between a guarantee
contract calling for rail deliveries only,'and a non-
guarantee contract which permitted barge shipments.
Mr. Abbott stated that the - policy of the American would
be to follow the pr1n01p1e ‘of this practice,- conflnlng
routings on guaranteed contracts: to all-rail dellverles
and such differential routlnge a8 “were comparable fn-
rate and in time of transit to déliveries from the Pacific
Coast. ..Routlngs by the slower:routes, such as Mississippl
Barge Lines, all-water routes and the C.A.T, Line would
not be available on guarantee contracts both because of
the time element and because thelr legser rate would give

.22, Sometlme later in explﬂlnlng C & H's general policies to the -
~Institute, the president of that company wrote; - "If we have done

. anything that seemed contrdry b0 -the ‘policy - adopted by the Inetltute,
you must admit (and I know'you do) that it has been done openly--.
the Guarentee for 1nstance.” Ex._MMEeS,(ltellce_mlne) o 5
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the buJer a freight preference £.8 well as a guarantee
in the same contract.. .

'}.;":““'ﬂ!. =

Lk o

‘)

Y'No action Was tdken as a result of thls dlscu551on
but each membey’ reserved the. right to announce his. ..
dwn detailed guarantee terms. affer. further con31dere-n-j
tion.” Bx. 21—26 PP 75 o™ . T
The pollcy outllned by American became the pelley of ell the
eaeterﬂ and southern reflnere. Thus while prlor to. the: Inetltpte, ‘
guaranteed contracts had been entexed into, by refiners. for. shlpment
over the Mississippi Barge Line, subsequent to the Institube and, until
some time in May 1931, a customer could not bbtain the guarantee on
such a barge shipment.. Somewhat similarly, in the. case of.the:C,A,T.
Liney. a differential route available to. éastern reflners, wh;le some pre-
Instltute guaranteed shlpments had been made over that route, .Fhey were
discontinued for a considerable. period of time during the post- Instltute
period. Representatlves of Federal, Amerlcan and Arbuckle, referred.to the
Institute, officials of the C,A.T. Line who called upon them to have =
guaranteed shipments made over that route., Judge Ballou wrote CuliaTe
Line that the eastern refiners ‘

"did not wish to take .any action which would invite
refaliation to. the extent of a guarantee on barge
shipments from New Orlsang... .

”Routings by the slower routes such as the Mississippi
Barge Limes, all-water routes and the C.A,T, ILine
would not be available on guarantée.contracts both be-
cavse of the time element and becauee thelr lesser rate
would give. the buyer a freight preference as well as a
guarantee in the sage contract." Bx. 132.:

He added that “competltlon” by the C.A.T. Line, because of its
shorter transit time in comparison to the Mississippi barge line plus
its "unrivaled" freight storage facilities was. .

"a. cause of grave concern to those refiners who have
not a corresponding route to offer their customers.
It seemed to be the general opinion that if the
Eastern refiners should add a guarantee to thig
freight preference they would not ouly be g01ng be-
yong the competitive situation which they were try-
ing 'to meet but would 1nv1te further breaking down
of ‘the rate structure by both the Pacific Coast and
the New Orleans refiners in an endeavor to equalize
the new condition." . . | L "

He further sought to make clear in thls letter, however, that
he was simply explaining the views of the individual refiners: that
this matter had never been the subJect .of n recommendation by .the
Institite; that C.A.T. was free to go to any of the ehlppere and per-: -
suade them to change their policy; and that the only respon51b111ty
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to the Institube was to malke pﬁb%ﬁcfaﬁnounCement of ‘any change in
terms, Exi 132. o '

But plainly during the early months of the Institute, eastern
and ‘southern refiners'Betéd concértedly in refraining from entering
into guarantee contracts. " The digcussion .at: the meeting in June, 1928,
demonstrated tothém how far they gd to gd to meet C. & H. and the
dangers to the general Ingstitute rrogram, -if they went any further.

. .Subsequently, the courses followed by the individual defendants in '
|, Offeririg: & restricted ‘guataiitee were identical;' Such conduct naturally
| fesulted frdm’theé careful preparaticn made therefor under Institute
" auspices ‘and can'not bé decmed the: independent actién-of the several
©.refinert,. ST E A TS TR P v R A RSty .
. . . £ . et AT ¢ ’

g In justification’ of thé eéxstein and southern refiners didapproval
-of”the'gUéréntée,"defendants‘urgé*that=they were troubled by~its dis-
! eriminatory ﬁafﬁre,'LThey-say that as the guarantee was’' offered to cus-
tomers in somé localities and nof “in others, unfair géographical dig-
crimination‘reésulted: - This argument is cbviously an after:thought.
Defendants' activities with respect to delivered prices have demohstrated
beyond question that they were not genuinely interested in eliminating
geographical discriminations. e ® '

¥ - CONTAINERS AND USED BAGS

The Petition alleges and the answer denies that

" "Defendanté have ‘agréed to Testrict andrlimit,
and have tvoncertedly restricted and limited the
use of ‘certain varieties of bags and other con-
tainers used in the packing, delivery, and sale
of sugar.t - - ‘2t = o

Defendants added an admission. _

"that the Institute recommended 6 members that
they discontinue the practice of making an allow-
‘ ance t0 customers for ‘the return of used dbags, or
s = for the use of customers' bags, and recommended .
 to mémbers that they discontinue the use of un
brandeéd-bags, £or the reason that such practices
resulted in discrimination between customers, or
‘Were so open to sbuse as to be likely fo result in
and promote such digcrimination and for the reason
* that such practices were unbusiness like.®

s The most important restriction was the prohibition of any allow-
ance to customers for returned used bags. Certain other actividies

may first bé disposed of.:
From the minutes of the directdré meeting of February 7, 1928,

1 appears'ﬁhdt:'_ N !r
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"The matter of selling sugéfféqﬁpu}k-was discussed,
one refiner stating' that: he.lad in' contemplation -
- something in the nature of a tankcar, 'while another
stated that he was figuring on ton containers to be
- loaded on trucks:s It was the comséndus of opinion . -
that deliveries in:bulk would further’'add to the
complexities ‘of a business where standardization and -,
simplification of packages were more needed than
further diversity and that the Institute ghould recom-
mend that -experiments in'selling in bBulk, should be
discouraged.! ~ Ex. 21-26,p.19. ° o g z
:This "consensus of. opinion" ‘was embodied in ‘s code interpreta- *;
tion, Sec.-XI p.l. - Lo o BTy oad TN

In Décembér,.1928, the Executive Committee recommended a _
resolution, which shortly thereafter appeared as a Code Interpreta-
tion, as follows: e FooF ‘ 5 E

"NEW AND UNUSUAL METHODS;:"

"All propositions submitted to or originated by a
member of the Institute, involving new or unusual -
methods ‘of the sale of sugar in any form (not in-
cluding refiner’'s syrup, table syrup, invert syrup,
or molasses) should, before acceptance, be sub—
mitted to the Executive.Secresary for considerstion
as to their possible effect as involving discrimina-
tion, or otherwige violating the Code of Ethicg.!
Code Interpretations, Sec. I, Pe ALy

So far as appears from the record, the only subsequent refer-
ence to this provision is in the minutes of the Executive Committee
for Pebruary 21, 1929; : " ' .

"Two refiners reported that they had been approached
upon the proposition of packing sugar in 300 pound
bags with paper lining and that, while the proposi-
tion had been declined in both instances, they wished
'to report it under the head of a new and unusnal sales
proposition.' Ex. 21-26, p. 212. '

The precise purpose of the proposal for packing sugar in bulk
or in paper containers does not appear from the record. It seems
quite obvious, however, that these methods mus® have been designed
to effect economies and greater convenience in bagging and/or,shipping.
The discussion and "consensus of opinion" of February 1928, and the
resolution of December 1928, indicate the Institute's determination
to discourage "experiments! in this directiorn. L

The restrictions on used bag‘arrangements'aléo:shﬁw_that:the
Ingtitute entirely. disregarded. any interest the public¢ might have in
the development of more economical metlods in the distribuﬁion of sugar.
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Between 1923 and 1925, a.limited.practice had developed on
the part of some.refiners of makingito.cdertain customers an alloquce
for used bagsi Two-methods were used--'~' :

(1) only the one initial charge was made for refiners bags
if after using their contents the:customer would return them to be
refilled; (2) no bags charge was made if the customer supplied his
oW bang . ‘. S . . .. ]

The economic advantage .of .the second method: lay in the fact
that the customer, in supplying.his own- containers, would purchase a
better quality of bag, which could be refilled oftener than the re-
finer's bags The evidence shows thaft the re-use -of old bags would
result in an average saving to the customer of from 5 to 10 cents Ffor
each bag of sugar purchaged, a very substantlal sum, wlthout material
expense to the refiner. ; :

At the.direotors mesting of February 7, 1928,

"The matter of making an allowance on used bags re-
turned to the costomer or on the reuse of customers!
bags was...debated. -It was pointed out that unless
gsuch allowance represented the exact value of used bags,
which it would be very hard to determine, it Would con-
stitute a special allowance and that in any event the
practice was so open to irregularities and abuse that
it should be:discouraged.” Bx. 21-26, p.l19.

This expression. of - oplnlon resulted in the Gode Interpretatlon'

The maklng of an allowance on used bags returnod by
the. cugstomer or for the use of customer's ‘bags, con-
stitutes a special allowance and the practice ig so
open to irregularities and abuse that it. should be
discouraged." Code Interpretations, Sec. 1, Cl.

Since the Institute, refiners have from. time to time received
requests from customers for used bag allowance; the Institute as well
as the Domestic Sugar Bureau, cooperating with.each other, ftock steps
to make certaln that none of their members granted it. At the Januvary,
1931, directors meeting, National's proposal.to amend the Code Inter-
pretations so as to permlt of an allowanoe, was "unanimously! rejected.

Bx. 21-26:p. 615.
Beféndanté‘ position is thus stated:

_ ."Allowances for used bags are not in themselves

. harmful to.the - -‘industry -or to anyone engaged in
it; they only are harmful when distributed‘as -
discriminatory favors to particular customers
and it is only for that reason that they aﬁe.j'
condemned by the Institute. The dlffloulty ig -
that as a practical operating matter it is im-
possible to handle returned bags from all cus-
tomers.! Fact Brief p. 598
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This "impossibility" is said tq be due to the inadequacy of .
refiners! facilitiss for keeplng eadh customer E bsgs separate and
assortlng and storing thema o ; ]

Defendants also ingist that:

”there Was never any 'substantlal competltlon in the 1uz
sugar, 1nﬂustry with . -respect, $o used bag allowances.
-Purchasers of sugar in one, hundred pound bags have
o slways elther made use of ﬁhe empty bags themselves |
L Br dlsposed of. them to. second hand dealers." Fact
.. Brief p. hoW5. 5o )

: Any practice of. grantlng an alloWance was of very recent orlgln.”
The plan had been first hit upon “by Lowry, who operated Pennsylvanla S
under a lease arrangement up to the year 1927. He made such allowances
to the National Biscuit Company, but, as he testified:

"I am not sure that I would not have extended
that had we continued the management with the.
Pennsylvania, because. the thing in itself has
some merit. It is a question of judgment. I
always like savings and where savings can be

effected w1thout costing. anybody anything, I-
think it a good thing %o do." R. 5H3 o

Other refiners adqpted somewhat gimilar arrangements. Among
them were National, American and some of thé beet sugar manufacturers.
If, as Lowry testified, the.plan.did have merit, the ban upon it in
1928 prevented its development. As thére hever were any open offers
to the trade to make used bag’ arrangements, and as the plan for used
bag allowances nevetr had any real trial, it is largely speculaﬁlve as
to whéther or not the refiners could have accomodated those customers
who might wish fo take advantage of it. If facilities of individual
refiners proved inadequate to accomodate. all customers who sought an
allowance, they might have offered it oPenly to a special class whosé
business methods were such that they eould use the privilege without
inconveniénce to the refiner.’ The resulting ‘discrimination would be
entirely legitimate if the classification were fairly made. Or the
refiner might have offered the allowance to all customers up to the
limits of his capacity. Or perhaps because the plan was still in an
experimental stage and because on that .acdcount individual refiners
might not have been able to tell how far they could go in offering it,
it might have been necessary for each to enter into arrangements for
the allowance, on the basis of private negotiations. But even such:
arrangements need not be unfairly discriminatory. Moreover, publicity.
with respect to such transactions after they are closed, would make
unfair discrimination virtually impossible because competition among
purchasers was so keen that if there were no economic justification
for the dlscrlmlnatlon, the reflner would have had to grant the same
prlvllege to other customers 1n a similar pos1t10n.

The ev1dence 1ndlcated that merchandlsers Would probably have S
found 1t 1mpractlcab1e to save thelr bags, but merely because some


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


“99r

customers:. gould - not- . have tak%p advahtage of- an .offer of an
allowance is no falr reéason - for dénylhg the privilege ‘to those who
because of the nature of their buélness WOuld be able- to profit there-

by.

Defendants' real objection was that $he used bag plan might
concelvably be made a cloak for gecret concesslons, although it does
not appear to have been &o employe& prior to the Institute and Lowry
testified that so far as he knew, 1t had pever been used for that
purpose. Neither the open” announcement method for such a plan nor any
other intergsted defendants. -They preferred to deny .the privilege to
all, relying for justification on the entlrely speculative possibility
that the allowance would necessarily prove discriminatory. Thus under
the guise of preventing discrimination, defendants clogsed the door to
a, p?actlce which promised substantial economies in- gugar dlstrlbutlon.

G - PRIVATE "BRANDS

Prlor to. the Instltute, some of the reflners packed sugar under
private brand names for various customers. Defendants assert that the
practice "has always been very limited.” Fact Brief p. 373. However,
sometime in 1929, the vice president of C & H in g letter to the Dom~
estic Sugar Bureau said that it was "growing'. Ex. X-6, The Govern—
ment charges that defendants concertedly restrained it. They, on the
other hand, while admitting""that the tenor of the discussion at Insti-
tute'meetings..qwas against" it, seek to show that they did no more than
try to discourage it. Pact Brlef Pe 375, In fact, they went much
further. (See for preliminary activities in this matter Ex, 2126,
_Pp. 199-200, Bxecutive Committee } Meeting; Jan. 1929; p. 210, Directors
Meeting, Feb., 1929, p. 270, BExecutive Committee Meeting, July, 1929},

In, July,.l929, Judge Ballou circulated a questiommaire among the members
agking whether and if so for whom, they were packing private brands,

the amount of such bu51ness, whether a service charge was made and other
matters. Information thus obtained was to sexve "As a basis for recom-
.mendations.™ Ex. 21-26, p. 272; see, ‘to0, Ex, 21- 26 281, 313, Aug. and
~ Oct. mMeetings. At the November directors meetlng,‘"lt was the consensug
of opinion that in the. interests of the industry. earnest efforts would
be made on the part of all refiners ehgaged in the business of packing
" private brands to reduce such accounts, and that no one should accept
any new private brand business without personally bringing the subject
~to the attention of a Directors! Meeting." Ex. 21-26 p. 333. In Feb.,
1930, at an Executive Committee Meetlng, HThe question was asgked
whether it would be considered a violation of the Institute's recommenda-
tiong for reflners to pack new brands for exclusive sale by certain dis-
tributors...It was moved and unanlmoule voted that Exclusive Brands

be classified as coming under the same Fulings and recommendations as
Private Brands." Ex. 21-26, p. 396 (italics mine).

This. together with other evidence reveals at least an under-
standlng on the part of defendants not to accept private brand business
without first reporting it to thelr competitors, that such reports were
in fact made, and that the purpose thereof was to afford opportunlty
| Fop applying concerted pressure agalnst acceptance. The .restraint is
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made miore apparent by Place's statement that at least some reflners
felt "that private brands were a good thlng and they wanted to continue

it." R.. 7697,

Moreover, the.reasons given by refiners on several occasions
when they advised the trade that they could not pack’ private brands,
are illuminating. These were that the "refiners recently decided mnot
to pack any private label goods" (Ex, 420-T-1. Pennsylvania letter of
JAugust 1929, signed by Office Manager); that "rules of the Sugar Insti-
tute forbid" it (Ex. 294, Revere letter of May 1930, signed by Credit
Manager); that "it is contrary to the Code of Ethiés of the Sugar in-
stitute (Ex. 41%-1, Savannah letter of Feb. 1932, signed by Sales
Manager). Defendants assert that these statements were made simply
for the purpose of providing the individual refiners with an alibi,
by shifting responsibility to the Institute.. However, they were made
by responsible representatives of the respective refiners. The evidence
does not show that the statements were false. On the contrary, they
are in line with the informal recommendations Wh1ch iggued from the
various meetings, Moreover, Savammah's letter was written subseguent
to Cumming's speech in May, 1931, in which he cautioned members against
ghifting responsibility to the Institute in matters as to which defend-
ants acted independently. Ex. 21-26, p. 654. In such cirecunstences, I
cannot accept defendants' explanation. The statements, in my judgment,
throw light on the actual purport of the discussions and recommendations
referred to in the minutes of the various meetings and justify the con-
clusion of an understanding among defendants that private brand bu51ness
‘Was notb to be accepted generally if at all.

~In justification of their conduct in thisg matter, defendants
argue (1) that private brand business was discriminatory in that it
could not be accepted from all customers (2) that it involved deceptlon
because all defendants' sugars are in fact the same quallty (3) that,
it was an expen31ve and wasteful practlce.

(1) Defendants have utterly failed to prove that private brands
could not have been used for all customers d631r1ng them. That the
demand tlerefor is limited, as defendants assert ig all the more reagon
for packlng and openly grantlng them.

(2) The argument that private brands are deceptive is plainly
an afterthought; they are neither more nor less deceptive than the
brand names under Whlch defendants sell thelr products. '

- (3) Doubtless the practice does involve. some trouble to re-
finers who engage in it, inasmuch as it necessitates keeping a separ-
ate stock of containers for each customer using a private brand., But
some containers would have to be provided in any event, Ther is no
substantial showing that the printing of a name different from the re-
finers own brand or the additional handling involved would entail sub-
stantial expense. In any event, ‘there is no reason why 1nd1V1dua1 re-
finers if they choose, ‘might not make a service charge for such bus1ness,
if it in fact 1nvolves addltlonal expense. '
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I find no.substantial Jjustification for the restraint; defend-
ants! fear that the practice might be used as a means of granting dis-
criminatory favors motivated in part at least the action taken. The
possibility of such abuse¢ is on this record entirely speculative.

In my judgment, .packing under prlvnte brands is plainly a legitimate
competitive device.. As to whether or mot it is an advisable one,
opinions may, as those of the several -defendants did, reasonably differ.
© A fear that.the practlce may. become burdensome to them and may be
abused does not sufflce to mqke ‘the restrnlnt of. competltlon reasonable,

"'H'; SEGOND-HANb SUGAR OR RESAIES

Plalntlff contends that the defendants have unreasonably re-
'stralned sales of "secondrhand“ sugars, known as "resales'.

A seCOndrhand sale obccurs when a purchaser, ugually before he
has W1thdrawn his sugar under the contract, selle all or part of if.
‘ Resales by the original purchaser are ordinarily made to dispose of
‘gugar -elther contractmd for in excess of his needs ,or bought as a
spedulation, to sell on a rise. "Resales are always made at & dlffer—
wential, below refiners' prices, because: customers prefer on equal terms
%o buy dlrect from the’ reflner -

Prlor to the Instltute, refiners at times used an ostengible
resale. transaction to cloak what was in fact a secret concession.
Thus .after a favored customer had contracted for an amount known to
be in excess of his needs, the refiner might offer to resell to another
customer:after the sugar had been withdrawn, thus saving him the cost
of brokerage on the resale. ‘If the sugar had not as yet been with-
drawn: and the market had dropped, the refiner would simply cancel the
contract with tle customer or credit him with a similar amount of,
sugar, to be applied on a new contract, thus saving him the loss that
he would have incurred if he had been compelled to withdraw the sugar
-4t the original higher price; the refiner would then record the trans-
action on his bocks as a resale, for the purpose of maklng it appear
: that no concession had in fact been given. ,

Defendants contend that the s teps which they have taken to
regulate second-hand transactions have been splely for the purpose of
praventing these "fictitious" resales. They assert that this was the
purpose of Code 3. (h), reading, .as they quote ke

;- I'The Instltute Gondemns. . «ag unethlcal,,except
- when practiced openly...(h) the sale of second—
hand sugars bx refiners. R :

They also say tnat

"A11 other recommendat&onq of the Inetitute w111 L
be found express;ve of thig ‘same principle-to ...
preserve tle 1eg1t1mate interest of the trade im

the resale privilege but to eliminate the fake and
fictitious resale." Fact Brief p..378.
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But Code 3 (h) on its face went further, In addition to condem-
ing refiners! resales as unethical "except when practiced openly", it
also states that they are "in any event...wasteful and unbusinesslike";
itrstates, too, that if resales be "uniformly employed they amount to
a general price concession which should frankly take the form of a price
reduction". It is apparent, therefore, from the Code itself that defen-
dants were interested in discouraging refiners from making 1eg1t1mate
as well as fictitious resales.

Defendants' other activities with respect to second-hand sugars
may be gathered from the Code Interpretations. It was provided:

"In the case of the sale of gsecond~hand sugar, the
~sugar should, without exception, be 1nv01ced to the
original buyer."

L I T S

"No resales of unwithdrawn sugars should be recog;
nized after the due date of the contract.

K Do case_speclflcatlons have been received on or
before the due date, but shipment has been delayed

by the inability of the refiner to make prompt ship-
ment, changes in the specificiations may be made at
the request of the customer, as well as changes in
destination to points where the customer ig known

to be in business, but no other change in destlnatlon."
Code Interpretations Sec. VIII P.1l."

With regpect. to the provision requiring the sugar, regardless
of resale, to be invoiced to the original buyer, plaintiff does not
answer defendants! argument that the purpose is to have the bookkeep-
ing entries accurately portray the transaction dag it is, if it be a
hona fidé-resale and not a fake one to conceal a secret concession.
While I concur in defendants' contention that this involves no sub-
stantial restraint, a substantial restraint is imposed insofar as
the Code aims to prevent the refiner from negotiating a legitimate
resale for the customer. Defendants have falled to Justlfy the pro-
hibition of guch a transaction.

Nor have the defendants justified the Code Interpretation
against recognizing resales after the due date of the contract. While
each refiner individually might refuse to honor the customer's con-
tract assignment, made subsequent to the duve date thereof, -there is
no justification in my judgment for an agreement or concerted.action
to prevent individual refiners from allowing their customers to make
such assignments. There is even less justification for the recommenda-
tion where delay is due to refiner's’ inability to make prompt shipment.

A further restraint on reésales may be described in the térms
of the resolution adopted with respect thereto and made effective by
the defendants in 1929; :
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"If a refiner has more' than one price and/or different
terms (1nclud1ng guarantees) either in the same terri~
'tory ar 1n different tertitories, at K the time of entry
of an. order, buyer shall elect and specliy at that time
_the @rlce ‘and/or terms desired. Delivery shall be made
. only w1th1n the territory in which-said price and/or
terms were applicable at time of entry of .such order,
The terrltory to whiech such price or terms applies shall
be incorporated in the contract, either spe01f1cally or
by reference in the contract to previous announcement.
Mo exception to this rule shall be made in instances of
. -.any resale permitted by a refiner.' Ex. 21-26, p. 214,

The purpose of this resolution ig indicated by the minubtes of the
Ixecutive Committee meeting in which the need therefor was suggested.
It is there recorded that :

"Attention was called to the fact that the terms
of some refiners' contracts would permit the
sugar booked under a guaranteed contract to be
regold in non-guarantee territory, which. resale
would carry the privilege of slow gshipments not
permitted by the original contract. It was the
consensus of opinion that this privilege would
_allow the orlglnal buyer & discriminatory ad-
vantaze to be taken when the market was gtrong
while reserving the guarantee when the market was
weak. Attention was again called to the necessity,
in order to prevent such discrimination, of re-
quiring the buyer to elect definitely at the time
of entering the contract between the guarantee form,
. where such Was available, and the nonuguarantee form,
" and to allow no subgequent switching by resale or
otherw1se.” Bx. 21- 26 pp.-196-197.

. Defendants have likewige shown no Justification for this
resolutlon. Anythlng discriminatory which it sought to prevent re-
sulted from the fact that individual refiners had different prices
for different territories or different terms for dlfferent or the

- dame territories. I can find no reasonable justification for de-.
fendants! efforts to minimize the effects.of these differences as
long as’ opportunlty is falrly granted to qecure dlverse terms and -
prlces. ' ; By o :

One further acﬁlon Was taken By defendants w1th respect t0- the
: .resaleS, at B dlrectors meetlng in June, 1929, the folloW1ng resolu-~
- tion: was adopted .

MPor the preventlon of discrimination arising
out of irregular brokerage practiceg, the In-
stituté recommends to its members that full
:brokerage should be paid upon all resales and
that members should adV1se theis: brekers to
this effedt.il  Hx, 21526, . pi 268 :
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This was. later rescinded as not practicable. Ex. 21-26,: Ru:-322,. Sub-
sequently, however, in January 1931, a .resolution was adopted by the
dirszctors amending the pledge which the institute .gontemplated re-
quiring brokers to sign, and providing that if- "in any resale.of. any
Sugar...the brokerage commission chaxged}i%-at a rate lower thafn that
charged by the broker-to the refiner" the broker -should thereupon suffer
a certain forfeiture to the refiner. ' Ex. 21-26, p. 617, The. Vice-
President of Godchaux, in commenting -upon this amendment in.s letter

to the President of that company, said: T

L

"I believe that this amendment of the brokerage.
pledge is going to be very beneficial to the re-
fining industry when same is -accomplished and
properly enforced,. begause it narrows the spread .
for the resale buyers and we should therefore have
less resale suears coming.on the market." Ex, U431-
J.1. (italics mine)

At the directors meeting on May 217+19%1; .at which Cummings spoke about
the pending-suit, the resolution was rescinded, - Ex. 21-26, pe 655.: -
.. . : ; A - I , L TR Ee
The Godchaux letter illuminates taﬁqsituatiqﬁj further portrayed-
by editorial comments in Willett & Gray. Because of the differentizl,
these resales affected defendants! "first-hand" sales adversely. But
this, in my judgment, is no justification for :defendants!' program which -.
goes much further than their reasonable needs, -if their aim were solely. .
the legitimate one of preventing fictitious resales made to conceal -
secret concessions. . . . . . . ' < w -

-

T oy DAMAGED SUGAR AND FROZEN STOCKS
The government charges that:

"The Members have agreed to report, and have
2% UThere_has not been much buying directly from refiners at tha - -
H.20¢ basis as second-hand sugars are obtainable at lower prices.':
Willett & Gray,- Lssue, of Jan. 30, 1930,

"All refiners are now offering at 4,95¢ basis...There has been
little demand at this basis ag the situation continues unsettled, but
any sugars offered below refiners' prices.by second-hands are quickly .
taken." Issue: of February 20, 1930, : : . L, Rt B

e refined suggﬂ:éﬁfﬁation-has continuéd'unbhaﬁged;CdLIrfe—
finers quoting 4.90¢....There hag been little new buying as second-hand
sugars are available at from 4.75¢ to NH.8Og".. . Issue of April 2k, 1930.

"Refiners continue to quote 4.90¢4 but thereris no’business at
this quotation as sugars are available from second-hands at from L. 60¢
to 4.65¢ and any new business received is- taken care of by such second-
hand sellers." Issue of May 15, 1930. '
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concertedly reported, the location, amount, exact,
“ description, ahd reason for selllng damaged sugars .
and frozen.stocks of. sugar, as a condition precedent ~
" to selling such sugars at a price lower than the
‘respectlve Member!'s réported price. " The Members have
further agreed to report, and have concertedly re- .
- ported, each instance of sale of such sugars, the
date of sale, the amouht sold “the name and location
of the buyer, the selling prlce, and. fhe character
of the damage. The Institute dlssemlnates to all
Members such information relating to.the proposed
and to the completed sales of such ‘sugars. Pursuant
to agreements, understandlngs, and concert of action
among the defendants, the Institute is empowered to
‘restrict, limit, and control the sale of such sugars;
and in many instances the Institute has restricted,
limited, and controlled such sales".:

While defendants refer to Exhibit R-7 show1ng that the volume
of deliveries of damaged sugar, and froZen stocks, 1928-31, never
exceedéd one-half of one percent of total deliveries. Cummings
testified that "the volume of sales of second-hand sugars and frozen
sugars is qulte 1arge” R. 5010.”“'“

Defendants deny elther agreelng to report or reporting damaged _
sugar or frozen stock intended to be sold at a concéssion, as a condl-_.
tion precedent to making such & sale, They admit reporting the price
of such completed sales and the issuance by the Institute to its mem-
bers of a monthly summary thereof. They deny, however, that the In-
stitute has ever attempted to "restrict, limit, and control! in any
way the sale of damaged sugar or frozen stock, or that it has ever.
been authorized or "empowered! to doso.

Plaintiff refers to considerable evidence inconeistent with
defendants' denials.

Since the early months of the Instltute, Code, Interpretationsg ..
prov1de

"Concessions in prices may be made to move. damaged ‘
sugars without violation of the provision of the
Code that sugar shall be sold only upon open prices
-and' terms publicly announced. In such cases members
should give prior notice to the Executive Secretary
of the Institute of the location and amotnt of guch -
sugar with statements as to its condition and the
redsons for selllng it Below the reflner s openly
“atnotnced price, in order that the Secretary may be
«prepared to answer compliints thaﬁ may be made
agalnst the member for selling suger at other than
-an open price. publicly annotihced."

oKk ksl ok ok ok
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"Frozen s focks may be sold at prlces inder the publlc
price of the reflner Wltnout violation of the Code,

but ‘only to clear out ‘Consignments not To be replaced.

In such cases, as in the case of damaged sugar, notice

of the purpose of the refiner should be given to the
Executive Secretary to enable him to answer possible .
complaints of violation by the refiner of the Institute's
Code of Wthicg." Code Interpretations, Sec. I, pp. Bl. B2.

As late as February 1931, Taylor advised qenderson in very de-
finite terms that members were ”expected” to observe these Code recom-
mendations. Ex. 430-S. There is, moreover, substantial evidence that
various refiners so understOOd_the‘matter.' White, American's Sales
Manager, testified, however, that this was. not American's practice.

In respect to a letter of July 1930 to a customer from one of American's

brokers réading:

"Perhaps you will recall that several weeks ago

I stated that the American had a few bags of Fine
Granulated in the warshouse which were not in shape
to put out to the trade in the regular manner.

"At that time you made an offer of 4.50 for this
sugar ¥ O B the warehouse., I in turn gubmitted

it _to the American and they have eventuslly come
through with a letter stating that it was necessary’
for them .to refer the matter to the Institube be-
fore they could gell it at less than the market
quotation, and therefore, they are now in a posi-
tion:to receive the offer of Y.50 which they in
turn will submit to the Institute for final con-
firmation." . Ex, U30-% (italics mine).

White testified:

"I would like to see the advice from the company
for the 1nstruct10ns given to this broker, I -
have no recollection of giving a broker any such
instructions." R. 5296u :

But among memoranda which Whlte admittedly prepared to gulde himself
in conforming to the Code, was one which stated:

"We will be permltted to sell damaged sugars at
a reduction 1nrprlce.

"Before offering this sugar, we will advise the
Institute of the amount to be resold and name of
the market." Bx. 385—F.

In explalnlng this notation, Whlte testlfled

L
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* NI ‘have no recollectlon of ever adv1s1nh the Sugar
Institute or being 1nstructed to advise them before
the damaged sugar wasg sold." 'R, 5278. , :
In v1ew of the coutrnry documentary ev1dence, I cannot accept White's
testimony in this matter as accurate.-

Defendants refer, to testimony of Taylor that of approx1mzte1y
2 OOO reports: received by the Instltute of salesg of damaged sugar and
frozen stoeclz, légs than 100 came prior to the actual sgles. While
fallure ‘of the members scrupulously to observe the Instituté recommenda-
tlons may have minimized the effects of the Institute's policy, not

"only did the rccommendatlons remain in force but the Instltube in writ-

ing to members urged that the prior notice be given. o

Defendants contend that the recommendation'is; in any évent, .
entirely reasonable because otherwise the Ingtitute would not be
thorougtly informed of the facts: and thus would be unable ‘to meet
charges from members or others of arbitrary concessions by the refiners.

- But obviously notification after rather than before the transactlon

would fully serve this purpose.

GlearlJ, the notice before sale did enable interference there-
with and was sought by the ‘Institute hobt or not only to méet charges
of arbitrary concession hut to prevent market distarbances. Thus on
December 13, 1928, .Worcester, Vice President of Revere, stated at a
directors meeting that "It was desirous of closing out at a concession'
a stock of sugar in Chicago.  "The matter was referred to the Executive
Secretary, Ex., 21-26, p. 167 A few days later, Ballou in writing to
the Domestic Sugar Bureau 1n reference to this matter, sald in part:

"It would perhaps be a debatable question whether
this comes strictly within the definition of 'frozen
stocks not to be replaced! but I am inclined to give
permission to name an open price on this limited
stock if you think it would not unduly disfurb the
market for the members of the Bureau. .

" "While my notice-does not state spe01fiea11y that
this stock is not %o be replaced, I understand that;
thig ig the p081t10n of Revere. e . '

Mrill you.klndly glve,me your opinion ag to whethef
you think the sugar can be thus sold without unduly
dlsturblng mafket condltlons." fEx;ZH}OJI' (italics
mine) ; 2 : ‘

On another occasion in 1929, American.had shipped sugars through
a clerical migstake to a point where 1t had no ready sale. Abbott, then
pres1dent of American, wrote Ballou:- . . '

"We can sell it at the market, in Wheeling, but may
perhaps have to parcel it out, or make delivery at
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customer's place of business, in order to dispose of
it, as Wheeling is not a consignment point.

"We should like permission to make the best disposi-
tion we can of it at the present market price in the
City of Wheeling. If you do not feel that you can
pass on this, would you mind holding it for the next
Enforcement Committee meeting?" Bx. Y30-M.

Ballou replied:

"Upon proper showing I have always authorized a busi-
nesslike settlement of situations resulting from
c¢lerical and other bona fide errors., I do not think
it necesgsary to refer.this case .to the mnforeement
Committee for dec:slon...

"Under the 01reumstances detailed in your correspondence
I should advise and authorize the selling of the balance
to 'the Anderson Caramel” Company at Wheeling, to be de-
livered some time Wlthln the next two weeks...

1if this offer of the Anderson Carame1ACompany is no

longer open, I _should like to be advised of any other

proposed digtribution. The main thine to avoild is a

promlscuous offering of the sugar on the open market.m
. U30-N., (itdlice mlne)

In Aprll 1029, Ballou, on rece1v1ng reports of damaged’ sugar
sold by FPederal from its New York warehouse, wrote:

"We have your various reports of thle date detalllng
sugars sold at concessions 1n... Bush Terminal, New
York. :

"We look with general disapproval upon the idea of
disposing of damaged sugars in New York, or other
refining points, and we would view with alarm any
- general practice upon the part of refiners %o sell
. such large quantities as you report at such a sub-
-stantial concession in tbese markets.

"he questlon of permission to dlSDOSB of warehouge-
set sugars in“substantial quantltles at refining
points hag been con51stentlv dlscouraged by the In-
. gtitute, and other means of meeting the problém have
‘been found We believe that the best interest of all
concenned have been served by such actlon‘

ﬁ' "Te would appre01ate your assurances that you Wlll
- - endeaver o avoid such practlce in. the future." Bx.
& g-h}O—D. (1ta11cs mine)}- . W SELE-
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In my judgment the Institute's efforts: to prevent market distrubances
were entirely without legal Justlflcatnon. . e

In two other respects,’ defendants restralned sales of damaged
sugar and frozen stocke. : 7 4 ¥ ;

In January 1931 a resolutlon was . adcpted by the Dlrectors that:

"The appllcatlon of frozen stocks or damaged sug;ars
on contracts not calling for guch sugars affords. an.-
0pportun1ty for digcrimination and unfalr practlce..

N4 ig recommended that frozen stocks...and damaged
sugar be not applied to any contraet not. orlglnally
calling for them." Bx. 21- 26, P 613 .,

Defendants! explanation is that the condemned eppllcatlon (1) involves
the reprlclng of a' contract and thus conflicts with the principle of
open price; (2)-it opens the’ door: to' discriminatory practices in that
refiners might apply such sugars at a lower price to the contract of
a favored customel on a later market decline, a course that the cus-
tomer would prefer., Methods for continuing the prohibited practices
without unfalr dlscrlmlnetlon, which. 1nd1V1dud] refiners might have
devised, were thus condemned in advance.' :

b one Executive Gommlttee meetlng, it was the concensus of
opinion that damaged sugar or frozen stock should not be sold except
in spot transactions. Ix. 21-26, p. 215. Place spoke of thig ag an
"Institute régulation". Ex. 430-. -Defendants explain this concensus
of opinion. as simply expressive of the traditional practice; that,
however, does not justify the Institute's efforts to maintain the
practice, the obvious purpose and effect -of such clearance of opinion.

v

X - ALIEGED AGREEMENT ON BASTS PRICES AND GEN-
ERAL EFFECT OF INSTITUTE ON PRICE IEVELS

Plaintiff- contends in effect that defendants have concertedly
fixed prices not’ ‘merely indirectly by the regulation. of. trade practices
that affect prices but also directly by adopting from time to time a
basis price and maintainidg it during the period that they concertedly
desired it to be in effect. Virtually conceding on the oral argument,
Tr. Do 769;¢ that there wag little direct evidence of basis price agree-
ment, counsél-geek to draw an 1nference thereof .from several documents
coming from the.files of some.of the defendants, especlally Ixs. Yo
R.and S, U449, LS2_W-2 and 463, En. my judgment; these lend no substantial
support to the éharge. They show’at most, (1) that after one price
change, the reasons therefor were dlscussed in a correspondence between
Ballou and C. & H. in which Ballou criticized C. & H. for reducing its
price merely because of a suspicion of secret cuts by competitors and
C. & H's president in reply, charged FBastern refiners with having
attempted to advance the price despite a weak raw market, Exs., blo-R -
and S, 463; see, too, Ex. 0-3, price change of May 9-10, 1929; (2)
that at one meeting "refiners generally" may have expressed the opinion
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that "market...will improve next fortnight", Ex. U452-W-2; (3) .that
Ballou, in writing Hershey shortly after the Institute was formed,
sald: "refiners usually follow price changes, either in whole or in
part!; the context of the letter neutralized, however, any inference
that Ballou was urging Hershey to do likewise, Ex., LN9.

Officialeg of the Institute .and leading répresentatives of many
. refiners definitely and unequincally denied any concerted action on
~basis prices. The Institutels office manager who had attended nearly
“all meetings since 1929, after emphatically denying any discussion
of prices or price changes’ at any of those meetings, added

"I have heard a diSGussiop begin and work around
where somebody might have conceived it to be a

price change discussion, or prices, I should say,
and: invariably one or two or three or more refiners
have gotten up and said, 'Thig is not a proper sub~-
Ject for discussion and we won't stay if this type of
. discussion continmes'y- Re 5194-95. See, too,-

crogs examination. R. 5195-97.

"4 number of witnesses were those wao debtermined the price policy for
their respective refinsries; each testified that he had acted entirely
independently of the Institute and of his competitions in such matters.

In corroboration, defendants have analyzed in scme detail
practically all price changes during 1928-1931, inclusive, Ex. 0-3,
'with more complete analyses of certain of the changes, Ex. N~3, The
analyses show that frequently an announcement by one refiner of an
advance, would resnlt in a series of announcements by others, ultimate-
ly Yeading to a decline; often, too, the advance would be withdrawn
because one refiner would refrain from following the announcement.
Except in a few instances, a decline announcement was followed by all.

Plaintiff, while not denying that defendants' sugars are in
fact thoroughly standardized, contends that through advertising and
other means, a preference has at times been created for one brand or
another and that therefore the several brands are not, from an econ-
omic standpoint, standardized; for this reason and if free competition
prevailed, it urges, the dlfference in the strengith of the preference
for the several brands would be reflected in price differences and

- the price uwniformity which has in fact prevailed, would be lacking.
" The evidence shows, however, that this preference was generally not
‘gufficiently strong either beiore .or after the Institute to enable

one refiner %o obtain a hlgher prlce for his product than another,

© except 1nsofar as the other might be giving a lower price by secret
concessions. Lowry testified: .

"The purpose of advertising is to bring down gales

resistance and these twq brands [the widely advertised
merican Domino and National Tack. Frost] are very well
known and it is natural to suppose that with many cohb- .
sumers they are more acceptable than other brands. Bui
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sugar is very standard in quality and it has been rather
difficult to get the congumer to call con51stentlJ for
any particular brand of sugar.!

He added, however,‘-

"There is no doubt in certalr sectlons that this brand
_or the other brand has the call." R, 412,
3 . L 4
" But, at best, the testimony of Lowry and of plaintiff's other
witnesses shows only that there were certain exceptional cases or
occasionally certain localities in which such a preference was strong
enough to command a higher price for a particular brand in sales from
a dealer to his trade. In sales by.refiners to manufacturers of pro-
ducts containing sugar, which account for about one-third of the sugar
congumed, priceé not brand is always the vital consideration. Plaintiff's
and defendants! witnesses agree that one refiner could not ordinarily
by virtue of preference for hig brand, obtain a hlghur price than
another in selling to his trade. One of plaintiff's witnesses, a buyer
for a large wholesale grocery concern which merchandized an average of
175,000 bags of sugar annually, testified that as between the several
defendants!. sugars, "any inducement, even of a cent or two per (100 1b.]
would take the business, as far as I know." R. 790. The evidence
dhéws that defendants' product is in all respects a standardized pro-
duct; mmiformity of basis price in any given area is therefore to be
expected under a regime of free competition. Cement Mfrs. Asstn. v.
U.S, 268 U.S. 588, 605-6 (1925). .

Prior to the Institute, it is true, Arbuckle and Federal fre-
quently sold openly below the announced prices of the-other refiners.
. But ag to Federal, this was because of its reputation for inferior
quality, . lack of a full assortment of grades and packages, and, because
of limited production, with consequent inability to assure filling of
orders. As Federal sometime after the Institute improved its methods,
it sold on the same basis as its competitors. Arbuckle, which never
‘gave secret concessions, sought in pre-Institute days fo meet its com-
- petitors! underhand methods by "bargain days"; that is, it would de-
" cline  its price for a day only. When, as happened at times, other re-
finers did not directly meet the decline, some.would equdlize condi-
tions for favored customers by secret concessions. Since the Insti-
tute, Arbuckle's bargain day prices have been openly met by other
refiners; indeed, they have sometimes led to announcements by other
refiners of a general decline not limited to a single day. It is thus
apparent that tliese pre~Institute instances of lack of price uniformity
were.of an exceptional nature and do not lessen the qtrength of -defend~
ants' contention that uniformity in prite is not necessarily evidence
of illegal restraint. Willett & Gray's pre-Institute publighed prices
of the geveral refiners were noi uniform; bubt, as already explained,
these were merely nominal quotwtlons.

I Plaintiff refers to another post=Institute change in the price
situation. Price variations in different trade areas throughout the
country,. frequent before the Institute, have been less marked since
that time. Defendants, howevgr, point out that though each refiner
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does not 61l in all parts of the country, a considerable overlappiig
of sales territories has a tendency to cause a decline announcement * ;i
by one to be followed by all, but an advance to be withdrawn if any i
one refiner fails to follow it. Obviously the spread of a decline
might be retarded by the pre-Institute secret concessions; but, as
these no longer prevail, the tendency now is for prices throughout

the country to be depressed to the lowest price anywhere prevailing.
Of course, this does not mean thnt post-Institute sugnr prices have
been lower than pre-Institute; indeed, they have been relatively higher,
It does tend to show, however, that the elimination of territorial
differences in basis prices is not due to direct agrecment.

:Plaintiff also urges as evidence of wrongful- restraint of  trade,
the fact that the number of price changes for refined as compared to
raw sugar has been relatively less gince the Institute than before.

The relation of refined to raw changes, as computed by plaintiff, wag .- )
successively from 1924 to to 1930, Ul.74%, 37.37%, 49.M14, 38,29%, 28.71%, *.-
23.08%, and 20%. As cost of raw is the most important factor in the

price of refined, the reasonable inference from these figures, plaintiff
asserts, is that the post-Institute price of refined has been artificially
maintained. As further proof, it adduces the testimony of refined sugar
buyers that since the Institute, notwithstanding the fact that the cost

of raws constitutes about- 80% of refined cost, they were no longet able

to anticipate changes in the refined market from raw market trends,
because refined price changes have not responded as closely as before

to changes in raw: ' Defendant's explanation is (1) that the price of

raw has declined so greatly in recent years that fluctuations therein

are too small to translate themselves into immediate changes in the price
of refined. (Fact Brief p. W4E-9) (2) ‘that this impression of the wr-
responsiveness of refined prices to raws is due to the fact that because
of the nllowance of a definite period of grace on each price move for
purchases at the old price, these purchasers no longer needed to watch
the raw market as closely as before, Fact. Brief p. 6. v

In my judgment, however, the explanations do not remove the
suspicion of price fixing. The post-Institute decrease in the percent-
age of refined to raw price changes, despite a pre-Institute tendency .
in this direction, is too marked to be explained by the drop in raw
prices; thus, in 1925, 1926 and 1927, when the average price of raws
yer pound, -according to defendants™ figures, was 4,431, 4.263, and
#.7?8 qents.réspectively, the relation of refined to raw price changes
was 37.37%e U9.MI% and 38,29%; in 1928, when the average cost of raws
was 4.278, it was 28.71%, (See defendants’ Fact Brief p. 454, Govern-
ment's Memo in Reply to Defendants! statisticdl memo p. 14). The wit-
nesses who testified to the lack of sensitivity in refined prices to
raw were expert-sugar buyers who, regardless of whether they could be
-certain of a definite period of grace on each move, naiurally studied
market conditions carefully in order to- determine the opportune time
for buying., A T ' : W e e :

"_.Defehdaptsihave‘analyZeﬂiin éonsiderablefdetailg statistics
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relating to proilts ‘and mwrglngu durlvﬂ the pre—and post Instltute
period, to show that there has been no such increase as, to warrant an
inference of concerted action unreasonably to restrain competltlon.

It would; I believe; sexve no useful purpose to review at lengih the
evidence and the arguments as to these matters; it suffices to point
out' that the post- compared with the pre-Institute period shows a
marked incresse in margin and a subgtantial increase in profits despite

‘a -concededly large excess canacity.25 This would naturally follow

maintenance of refined price with concurrent raw declines and the
evidence shows that prices for refined as compared with raws have been

~maintained at levelsg which tend to negate the prevalence of free com~

petition and to support the inference of concerted action, with the
effect, normally in these circumstances to be antlclpated of the rise
in margins and nvofrts.

The Gov¢rnmeﬂt argues that defendants! flnan01a1 statements do

_not represent their real condition, in that among other things they

“are overcapitalized, have excess capacity and obsolescent plants; the

accounting methods of some of them, ftoo, are subjected to eriticism.
These matters, however, I pass, because, as the Goverament contends,
it is unnecessary to inquire whether or not. defendants made excessive
profits except ingofar as these would tend to indicate concerted re~
straint, What is condemned, of course, is not profits large or small,
but the shackling of the forces of fair competition whatever the
financial result.' -

Ta ctors whlch may account in part for the post—Instltute price

1eve]s, are: .

Flrst the collection and dissemination among the refiners of

‘the statlstwcal information which tends at least to stabilize condi~
tions in the industry, Cf. Maple Flooring Ass'n. Ve UeSe, 268 T.S. 563,

24, The margin is the difference between cost of raw to defendants and
prlces at which they sell. the refined.

2F. ‘Over capacity, it is urged, is necessary becomse close to the max-
imom. is gsed during the rush periods by most refiners. This argument,
howegver, has little merit in view of defendants' admission in their

“answer that the 1ndustry suffered from SOﬂ -.over capacity and of their

insistence therein that this. over cspacity Was .8 cauge of thetundesir-
able sales comditions prevailing prior to the Instltute. Defendant
refiners' annual capacity, 1927, 17,571 million pounds of raw; annual
capacity 1931, 16,665 million pounds. The reduction is accounted for
by the. ellmlﬂatlon of Spreckels in 1930; its ca9301ty wag 1,200 mllllon
poinds. Since 1927, Imperial, Wéstern and National have sllghtly in-~
cteased their capacity. Between 1927 and 1931, notwithstanding ellmlna—
tion of Spreckels, the percentage of defendants' annual melt to capa01ty

has decreased from 61.67% to 56.01%. Ex. W-14: They have lost much’
business to the offshore refiners; and at least a substantial part of
this business has been lost because the offshore interests, despite
cooperation with the Institute, did at fimes give terms denied by de-
fendunts, such as long term condracts.
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582 (1925)," and Wlthholdlng 1t in large part from the purch451ng trade;
this aids the individual sellers in their effort to maintain hlgh prlces.

Second, the steps taken by the defendants to maintain the un-
1form1ty of. price structure, that is, not uniformity in the basis’ prlces
at’ any glven time but in the prices and contract terms-at which the
several part1CIpants in the distribution process obtain their sugwr.‘”.
See note 8, supra. The uniformity.of price stricture was maintained
by spe01flc restraints on numercus.competitive practices. ' Thus they:
restralned long term contracts; if these were made at a fixed conces—,_
sion, as the Revere-Edgar contract was, the purch351ng digtributor i
would get his sugar at a lower price than his competitor who could not
or did not avail himself of such a contract: a similar advantage could "™
be created through quantity discounts, tolling contracts, combination
of distribution functions, use of cheap differential route transporta-
tion, purchase of. damaged or frozen stock sugar and the like. By im-° -
posing substantlal restraints thereon, defendants sought to eliminate o
the possibilities of price variations to digtributors or ultimate pur-~ °
chasers at any given time with the opportunity by underselling to dis-
turb the price structure; refiners were thereby relieved, too, of the
pressure to reduce prices that would otherwise have been exerted upon
them by thoge who could not or did not get the lower prices or better
terms, as has been indicated in the detailed discussion of thesé re~
straints., Such relief, too, would tend to aid the individual refiners
in maintaining a higher price level,

Ehird, the stabilizing effects of the friendly cooperative
spirit=" which the Institute brought to the industry, (cf. Ex. 463.)
Fourth, the assurance which the open price system under the
Institute gave to each refiner that the only prices and terms he need
meet were those openly announced in advance of sales by his competitors.
Prior to the Institute, the refiners were able to keep only reughly '
informed of one another's prices because of the widespread but care-

~ fully concealed concessions. Price declines in those days might some-
times have resulted merely from an unfounded belief that other refiners
had made secret cuts. Since the Institute, on the other hand, the
opposite tendency has prevailed. Each refiner is encouraged to main-
tain or raise prices by the assurance that until public notice is given,
his competitors will not lower their announced priceg; and even if

they believed that market conditions warranted a decline, the tendency
would be to defer it until "the traffic would né longer bear!" the then
prevailing price. The letter of C. & H.'s president to the Instltute
(written in June 1929), hereinabove referred to is illustrative. While
C. & H. did there lower the price, it charged that the eastern refiners
were attempting "to get the trade %o load up on a very weak raw market...
which the trade has resentfully protested against times 1nnumerable.”
Ex. 442-8, p. 7. .

In my judgment, these factors are largely responsible for the

26. Cwmrings bestified that just prior to the Institbute, '"Many of the
refiners were not on speaking terms with each other; there was the ut-
most bitterness in the industry." R. Y727.
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stability of prices and the maintenance of price levels, regardless of
supply and demand, observable since the Institute.

There is no substantial direct evidence that defendants by
agreement fixed or maintained basis prices in the sense of agreeing
from time to time to maintain, lower, or raise the current basis price,
Any such agreement, express or implied, was strenuously denied., The
fact that from time to time, one refiner would maintain or lower the
price after another's advance thereby causing the latter to be with-
drawm, tends to confirm this testimony. Indeed, a direct basis price
agreement was not vital to defendants!. -purpose; in part at least they
were able to maintain prices through preserving the price structure,
nzthgoldlng statistics from the trade and effectuating the open price

schene.

In,the light of the entire evidence, I think it clear that
while defendants! common purpose was concertedly to maintain relatively
high price levels, no agreement to fix basis prices directly, may be
reasonably inferred. - ' - . :
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XI  MISCELLANEQUS ACTIVITIES,

‘1. Pines and "Trials". 8" )

(a) Plaintiff charges thab defendants agreed to a
system of fines to be imposed upon members for violations
of the Code+ While a resolution to that effect was adopbed
by the directors in'June, 1930, pursuait to the recommendation
passed at a Members! meeting, ExX.21-26, Pp.445-449, no fine scems
ever to have been imposed and in six months the resolution was
formally rescinded, Ex.21=28, p.618. Defendants contend and
plaintiff denies that becausc the vote wasg not unanimous, the
original provision for fines never in fact became effective
and fhat the repeal mas merely formal, to clear the record.

Then C. & H.'s withdrawal of consent, based clearly on
a belief in ibs’ illegality, was reported to a directors
meeting on July 24th, it was_ ezpressly excepted from the
operation of the fines provisions. Bx.21-26, p.486. Various
members sent out notices to their brokers that the members
were subject to fines, and one such announcement was given
further currency by the Institute in a circular as late as
July 14, 1930. Ex.402. Defendants' actions, the announce-
ments to the trade despite Colonialls protest, and the express
exception of C. & H., indicate that the fines provision was
deemed operative; plaintiff refers as well %o other evidence
of like import. %y

On the other hand, there does appear to have been
confusion smong defcndants as to:whethér or not the pro-
vision ever became operative. Thus, Reverels sales manager
in a lottor to Tgylor, Deccember B8th, 1930, said of it:

"7t is my understanding that this sec-
tion has hever been made opcratlvo. Am . T
correct?“ Bx.403,

On'December 10th, he-was adviged that it was operative. Seo
Bx.4034, But Worcester, v-president of Rovers, tegtified
that his company did not "believe" the ad¥ice of the Insti-
tute that the provision was oporative (R.5582), and soveral
other defendants tO“tlfIOd that the provision never went into
effect.

In view of tle genuine confusion provaeiling among
the members as well as the fact that therc was evidently
nover any attempt to impose o finec- dosplte code violations
during the period June, 1930 - January; 1931, I must deen
defendents! abortive attempt to devise & system of -Ffines as
of no importance.
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Plaintiff, however, contends that despite the repeal

of ‘this provision, fines may still be imposed under Ingti-

. Iute rules. In support, it refers to the provision in the
'Géneral Rules of Procedure for the Execubive Committee, that:

"The Executive Committee be and it hero-
by is. given . .authority to levy adssessments for
Institute operating expensés frem time to time
os needed." | Ex.21-26 pp. 658-59, -

© It is enbirely clear, however, that this relates solely bo
~ levies for operating expenses and not %o fines.

There is evidence that in the fall-of 1930, some steps
were taken to devise a.plan for penalising members at the
rate of 104 perx undelivered bag, for failure to compel buyers
to take delivery within the contract periods But no such a
plan appears:to have been formulated. :

(b) A further.charge of -illegal conduct is that the
Institute from time to time examined the.several refiners!
.. Técords, files, etc. in investigating suspected code viola~
"vtions and that.more or less formel: trials of refiners
were held in order to determine whether there had been code
violations. These activities, insofar as they were in aid
of defendants' other illegal activities, nust be held like-
‘wise illegal. - B o ow

2. Allocation of Production and Territory. .

While plaintiff secks to show that defendants attempted
to allocate production and territory, it does not charge an
understanding to adopt a comprehénsive scheme for such allo-
cation. The evidence shows at most only that (2) defendants con-
sidered allocation.of production and collected and exchanged
stabtistics servicable ag 2 basgis therefor; (b) other activities
resulted incidentally in limiting sales territories of some
defondants in certain isolated insbtancos; there moy, too, have
been some concerted effort in ore case; to induce Wostern to
withdrew from India, Ohio, Kentugky ond Tennessee. Thesge
mabters. will be deglt with briefly. '

(2) At the Institute organization meetings, the ques-

tion of allocating pfo&udﬁibn;was discusseds . Defendants were
advised by counsel. at that time that this was an improper
subject foraqoncerféd.a¢tibn34'A'repreSGntaﬁivg.grpup of
officials of various refiners téstified that -the matter was
thereupon dropped and never again «discussed or .considered.

Soon after the Institute was formed, statistics of pro-
duction of the several refiners for, 1925, 1926 and 1927 wers
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collected, o8 "bac?grOund stﬁtlstlcs for comparatlvo pur-
poses™, according to defendants. R. 8643. Members also
made current weckly reports of productlon and each in re-
turn recelved from the Ingtitute a report showing the per-
centage of his production for the week and for the year to
dote. (Ex. I-2). TFisher, Institutefs office manoger;
admitted on cross-oxominafion that the members had all. the
necossary flgures if they- had wanted to. allocato nroductlon.
Re 8683. .

Defendants offered data 1ndlcating that no allocatlon ,
bad in fact been effected, and there'is no gubstantial evi-
dence that it was evenfattempted. The Government relies on’

" e letter from Arbuckle fo the Instltute, in wh1ch referénce

ig made to" rogults of the years 1925, 1926 ‘and 1927, report~
ed to the Institube to serve’as a basis for allotment" (Ex.460).
The letter wos wriftten in Jamugry 1931, long after the figurcs were
reported. At best, it is bub slight ev1done@ that such was tho
purpose of tho report. Defondants urge that the wrlter avi~ .
dently confused statistics discussdd at preuInstltube meebings
before ddvice of counsel that allocation was 1mproper, w1th
thoge subscquently reported for "background” purposcsg. I am,
inclinod to accept this cxplanation especially in view of the
testlmony of ‘defendants! withesses that the matter was never
dealt with subsequent to that advice.. The context of the
Arbuckle 1etter ‘lends some Support thereto, for’ immediately
folloW1ng the above quoted excerpt, it proceeds" ;

"When came the feellng thaﬁ allotmsnts
" werd not in order and no ‘good ceme of malking
onr reports for the three years indicated.!.

- Defendants! analyses of productlon flgures show S0
clearly that no allocation was effected that I deem it _
unnecessary to discuss them in detail, especlally gince plain—
tiff has offcred neither evidence nor argument to the confrary.
Exhibits upon which defendants rely in this réspect are W-14
to Z-14, A~15, B-15, They reveal wide variations from year %o
year in the pro&uctlon of the several roflﬂers. One of Fhem,
Y~14, show1ng each reflner’s Dercentage of the’ total melt for
the years 1925 to 1031 Was referrcd to in the tcstlmony of,
onc, of the defendants! economlc experts he stated:

"I sec no ovidence of freez1ng or cond1~

tions of relative shares of the various refiners -

- measured by these figures £for the melt. The’ per~
centages vary normally, it seems to me, and as
between the period 1925 and 1927, compared w1th 1928 as
against 1931 theére seems %o be rather more variation
in the 1atter period than in the former period."
R.10484-5. .
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{b) There is no evidence that defendants gave any con-
sideration to a general territorial #llocation. Plaine
tiff points out however;-tiat ‘ineidental to the. applich-
tion of Code 3 (c) and dgreemeiits with respect to "errlvmlﬂ
terns, McCehan may -have Iost grotnd in the Chicago and
adjacent territories; that application of Code 3 (c) may
have similarly affected S%vannah with respect to some-
territories and that during the months when Code 3, (c)
was a live 1ssue, some refiners. made suggestions with
respect to the territories in which others opght to operate.
Plaintiff complains, %too, that Lamborn may have had to withdraw
from North Carolina because of agreeing to charges on l.c.l.
shlpments out of Norfolk. Hershey may have suffered territor-
ially because of the elimination of Wilmington as a storage
points But all of these alleged "restraints" were merely inci-
.dental to defendants' other wrongful activities heretofore
considered and will deubtlees end with their cessetion.

Plalntlff also eeeks to show that Western was persuaded
‘to withdraw from competltlon in Indiana, Ohio, Kentucky and
Tennéssee through efforts of other refirers: Some of the
defendants? telegrams and letters support this charge, But,
there.is, too, evidonce that Western withdrew because its
venture in this section was unsuccessful. In any event, the
matter does not appear to have been important. It occurred
during the first year of the Institute and there is no
evidence ehOW1ng similar incldents thoreaftera. Moreover,
statistical analyses offered by defendants, as Well ag
testimony of an economic expert in reference to one of them
strongly support deflendants! contention that there has been
no allocation of territory. See Exs. J-15, F-15; R,10490-91,

In such circumstances, plaintiff has shown no substan
tial basis for a fear that defendants are likely to concern
themsclves with such matters. I shall therefore deny relief
with res@ect theretO. ‘ '

3, Blackllstlng of Gustomers. :

. Plainbiff charges an agreement among defendants, (1)
to report.to the Institute nomes of those who were strlcken
from reflners‘ list of customers because they cancelled or
repudiated any ‘part of theéir contracts' {2) to refuse credit
to a customer who for that reason had been strlcken from the
list of qnother reflner.

The Instltute recommeeded ~ina code interpretetlon,

Uthat the fallure of the buyer to complete-
his contract accordlng to its legal” effect, be
deemed sufficient. neaeon for ‘the suspen31on of ‘
credit terms.il- Sec. I p.05
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Plointiff apparently does. not contend that it would be improper
for the Institute to recommend withdrawal of credit in such
cirpumstanceg. -There is ovidence: indicabting that refiners

did not deom themselves bound by this roecommendation but
cxercised their owm individual discretion in detormining whether
or not credlt should be withdrown. It does gontond, however,
that it would be improper concortedly ‘to "blackiigt! customers
strickon from the list of any orte. 'refiner because of concellation
or repudiation. of contracts, Defendants) admitbting that such
customers were supposed to be reported to the Institute and

- that their nemes but not that of the refiner reporting them, .
were circulated,_insistahowever,,that there was no understanding
for a concerted black 1igt and that the.circulation of the names
was intended merely as credit information and was in fact only
80 used. e * « % R S

Plaintiff urges that "If the refiners had actually been
interested in credit information, .their plan would have pro-
vided for the reporting of cancellations and repudiations ;
by the customer, whether or not the refiner reporting the
information had stricken the customer's nare from his-list,
If, on tﬁgnpthen-hand,‘the-objectiwas to blacklist any cus~
tomer vho had been stricken from one refiner's list then we
would.expect the defondants bo have acted precisely as they '
did." .Government Briof p. 449, . . . ‘

The strongest clted evidence of & blacklisting arrange-
ment is a Reverc letter to tho Institute,- dated February 18, .
1231, (Ex. I-6), and a sories of documents from McCahan's files
(Exs. 414-414 P), Material parts of the formor follows

MLast . summer one of our. cempetitors
placed a customer in.breach due to  * "
bis failure to take delivery of sugdrs.
ot the expiration of the allotted time.

We have contimued businoss relations
with this customer, and have been sube
Ject to some criticism by competitors ‘
because we hdve not severed. business rew
lations. "= s ' '

I submit to you this customer's contract
berformance for the last seven -contracts, -
and will be interested to loarn if you, -
and the Executive Committee consider that
the reecord ns'a whole shows evidence of -
bad faith,feitherrancmﬁ'part, or on ‘thé
partmof_the'customer.m|ln other words, do
you feel that we, in this particular in-
stonce, are properly the subject of just
criticism." : ' :
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While this letter shows that refiners may have hoped
that reported customers would be cut off the ITists of thoir
competitors and may have- eriticized the failure to do g0,
it not only falls far short of establishing, but on the
contrary, it tcnds to negate an agroomcnt in thls respect.

‘;ﬁhe Mchhan documents, prineipally inter-office com~
minications, tend to show (1) that it was tho understanding
of Ploce, its Vico-Prosident, that.a customer reported as
gtricken from the list of one reflner ghould not "be sold
by other refiners——ot least not without discussing the
subject openly"; (2) that Abbott, (genéral counsel and later
president of Amcrican), Hoodless (Vice-President of Ponnsyl-
vwnlw) and others had & similar undorstanding (ET.414E)
Place!s explanation of thesc documents, that he was mis-
representing the true facts in order to induce his subrdinates
to feel bound to coase selling a . particular customer whonm
Place personally wished to cut off, cahmot Dbe accqnted,

- However, responsible officials of a numbér of re-
finers testified that the lists of reported customers did
not affect their sales policy. Morsover, defendants have
introduced the sales records of a mmmber of the refiners;
in all, nearly 150 customers were reported durlng the period
covered. Defendants! unchallenged compilation thereof with
respect to the refiners whose records were produced, shows
that despite the Instituté reports, American continued $o
sell 62% of its customers’ reportod.by other refiners,
National.B1 1/2%, Arbuckle 89%; Revere 80%, and Penmnisyl-
vapia 4%, '

I therefore deem the McCzhan documents insufficient
to establish an understanding on the part of defendants
generally to blacklist reported customers. That may have '
been Place!s understanding and his belief ag to the others.
But this evidence is ftoo inconclusive, especially in view
of the countervailing GV1dance, to establish an agreement
in this respect.

Plaintiff's argument that defendants! report of
such customers only ag had been stricken from refiners!
lists indicates a blacklisting scheme, is unconvinecing.
Defendants explain that such names alone were reported in
order to simplify the refiners? report° to the Institute
and to provide 1nformat10n ags to those customérs whom
refiners deemed the most- serious offenders’ agalnst COn-—~
trmct terms. In my judgment, such information wculd be

egitimately of grebter irterest.in dcterm;nlng credlt
pollcy than ‘a.roport of 41l customers Who had repudlated
or cancelled GOntracts.
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.XII_ RAW SUGAR POLARIZAT;QH ALLOWANCES

Petitioner charges that defendants acted illegally in
that' they "agreed upon***uniform and arbitrary differentials for
raw cane sugars purchaged for their respective refineries, said
price differentials to be based upon the quality of the raw
cane sugar indicated by polarization tests, and agreed to .
rostrlct their allowances on high quality raw cane sugar.!

The evidence cstablishes the following facts: (I
paraphrase to a. large oxtent the statements in dcfcndﬂnts'
brlof) The sucrose contont of raw sugar cxprossed in terms
of sugar degrees is determined by a polariscopic test. Row
sugar is bought ﬁnd gold on o 96° basis; that is, the sp901f10d
contract price is for 96° raw sugar. If the polariscopic test,
made after delivery of sugar to the rofincr, discloses that the
sugor tosts highor than 960, the refinor pays the producer an
allowanco over thc basis price, becouse of the additional
sucrose content; if the sugar tosts below 96°, the rofiner is
entitled to an allowanco.

. Because the sucrose content of any given lot is not.
determined until the test, there must be mome scale of .
allowances accepted by both parties, upon the basis of which
adjustments in the contract price may be made. This cannot
practicably be negotizted for each contract; there must be
therefore some generally accopted scale of allowancos. This
was customarily fixed from time to time by negotiations at
meetings of producers and refiners. Thus the geale so
adopted in 1916 provided for 1/33 of a cent por pound addi-
tional for cach degrce obove 98° to and including 98°, and
1/16 of a cent deduction for each degrec below 96°, Tho
doduction per degroc was greater than the addition becousc
os refinery equipment is gearod to handle 96° gygar, the
refiners! bonefit if suger tests above 96° is proporticnately
less than the detriment if it tosts below 969, N6 additional
allowonce was provided for raw sugar testing obove 98° be-
cauge thers is practically no such sugor.

This scalc of allowomces wos defective in that it did
not provideradjustment for voriations in the basis price of
roy sugar. Wacn this rose materially, the allowance of 1/22.
of a cont was inadequate from the’ producors‘ standpoint ond
the deduction of 1/16 of a cent inadoquate from the refiners!
stwndp01nt. Gonverscly, vhen it foll materially, the refiners
vere paying an oxcessive promium while the producers suffered
unduly, for sugur testing roupoctlvely above or below 96°

, Marked variation in the ba51s price of rows nocos—'
sitated working out o new scale based on the then prevailing

price. In 1919, an ottempt was made to eliminante the nec-

essity for repcated revisions, by providing for fluctuntions
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in the price or raw sugar. Different scales were prepared A
expressing the allowances applicable when the basis price was © .
6¢, 7¢, 8¢, etce But this scheduls failed to take into account
anything less than full cent fluctuatlons the.. same scale
_applied whether the price was 64, or 6.99¢4 while p different
scale was used when the prlce advanced only 1/100 of a cent

to 7¢ . The-scale was also defective in other respects.  As.

a result the refiners in 1927, were paying an excessive pre-

minin on sugar testing above 960, whlle the producors were sufferin
uduly on sugarg testlng below +96° .

In January, 1928, the President of National 1nV1tcd
the several refiners and a group of raw sugar producers and
.brokers, reprosenting, as defendants' cuphasizo, 95% of the.

'.frﬁv ‘sugar producing interests operating in the New York .

moxket, to a readjustment conference. There, National's
technlcnl expert sugeested a scalc expressed in terms of a
porcentage of the basis price rather than in fractions of a
cent, as more scientific accuratc and operating equally
fairly to both sides. The suggestion wos approvod; com—
mittces were selected representing each side to work out an
acceptable scalo. After negotiations betwecen them, con-
ducted so. far as the record shows in entire ?alrness had
begun, the informal committee of refiners was formoally rc-
appointed by the thon newly formed Sugar Institute. 4 com-
promisc agreement, accopted by the two committecs in Fobruary,
1928, was reported to the Instituto; it isgued a ecirculor’
recommending March.12, 1928, as the effective date for the’
new scale. Because of protests from raw 1hterests, the
Institubte acquiesced in 2 suggested postponément to May
and issued a gecond clrcular to the trade announ01ng the
later effective date. . :

" No suggestion was ever made that the new scale was -
unfair to the raw producers. Their complaint that large
interests were without representation in the "delibera-
Tionsh, evidently referred not to deliberations rosulting.
in the new scalc as such but to those ab. which the cffective
date thercof was detcrmined. The new date appears to have-
been entirecly satisfactory to both 1ntcrests.

‘The government complaint is that (1) allowancos to
sellers of rays for suger testing above 96 were scaled down
(2) they were not adcguately’ represonted in the negotlatlons
‘and .(3) the differentials finally determincd upon were. '
reached. by agreoment. The:evidence affirmatively. shows‘that
the scale of allowances provailing prior to tho 1928, agrec-
ment, for sugar above 98° was unfairly high, that:the new' :

arrongement was scientific and entirely fair, that ony lqck of
ropresentation was duc to inadvertoenee and:in -ony -ovent was
uvnimportant, that scales of '‘allowances similariy. ncgotlated
ﬂnd agreod fo wore’ customamy and practlcally nGCGSSﬂry.w

I . o, -‘.-_ . e o ',"_ .,.._'.:'.. o
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_ I my- judgment, undue restraint of ‘trade in these respects.
is not oroven. The special circumstances justify the aetion
baken. Cf. Chicago Board of Trade v. U.Si, 246 U.S, 408 (1923):
National Ass'n of Window Glass Mfrs. v. U.S.; 263 U.§. 403 (1923):

- LEGAL CONSTQUENCES OF DEFENDANTS' AGHIONS

1. That ‘the Anti-Trust laws allow compebibors a broad |
field for concerted action in eliminating frauds (Cement Mfrs:

~ - Assn. ‘268 U. 5. 588 (1925): and "destructive" practices

(Appalachian Coals, Inc. v. U.§., 288 U.S. 344 (1933)), that
widespread dissemination of trade statistics is to be-encouraged
'in aid of sound competition, (Maple Flooring Ass'n, v. U.S.,
$268 U.5. 568 (1925)), and that in any cvent o restraint of trade is
not’ illegal unless undue or unreasonoble are oo well settled
- to require discussion. (Appalachian case, p.360-1; U.S. v.
Trenton Potteries, 273 U.S. 392, 296 (1927)). But whethor or
" not a rostraint is undue or unreasonsble depends of course,

upon all of the facts in tHe pdt¥ticuler case and the effect
of thot restraint in the specific industry, (Appalachion case,
suprat Mople Flooring case, at p. 579).

 In this case, it must be determined whether any or all
of the restraints of trade went only so far as wag necessary
to avert unsound and illegal practices or whethor the measures
adopted went in whole or in part, beyond what was essential
or proper for this purpose and in their application, seriously
affected soulid competition. In this connection, the variance
betwoeen defendants! expressod aims and their real objectives as
heretofore pointed out, -ig of importance. While proper and whole-
some restraint does not become illegal meroly by reason of
concelaed or pretended motives (Board of Trado case. 246 U.S.
ot 238), this may well turn the scale against legality as to
those practices the validity of which migh otherwisc be
doubtfuls i = : TR

I take up at the outsct one of defendants! principle
arguments in justification of the legality of their actesy
Thqy contend that the pre-Institute secret concession
practices resulted in a discrimination which violated both
the. letter (George Ven Camp & Sons Co. ¥v. American Con Co.,
278 U.5. 245 (1929), Americon Can Co..v. Ladoga Con Co.,
44 Fed.. (2d) 763 (C.C.A. 7th, 1930)) and the spirit of Seotion 2
of the Clayton Acts 27 yyat for this roason they properiy and

27. "It shall be unlawful for any person ongaged in commerce,

in the: course of such commerce, either dircctly or indirectly to

. discriminate in price botweon different purchagers. of commodities...
vhere the effect of such discrimination may- be to substantially lessen
"cpmpﬁﬁition or tend to create a monopoly in any linc of. commerce:
Provided, That nothing herein contained shall. prévent discriminabion:
in price betyoen.purchasers of comaodities on account of differences
in'the grade, quality, or quantity of the commodity sold, or that
makes only due allowance for difference in the cost of éelling or
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legally sought concertedly . to cllmlnato those- practlces. As
, illustrative of the practlces 1nvolvod, the prohlbltlon of
quantity discounts oy bo clted. -As o ithat, -deferdant s say that
theough .the provigo 'in ‘Soction 2. oxprossly sanctlons the granting
- of. ‘@iscornts based on quantltf sales, ncvorthelcss in the sugor
industry, such a practice would contravetic” at. lenst the spirit
of the Clayton Act. - They adsign as the reason therefor, that
large sugar sales to o single customer produco no greator
economios o the roflner thon the cqnxvalent quantity sold to a
number of customers. ‘The discussion -of the facts, howeVer, hasg
demonstrated what defendants must have known, that economiés in
mony, Aif no¥ in most caseg, hiad rosulted and would result Trom
quantity- sales and that therefore a discount based thereon is,
at leask, not neccssquly wfairly diserininatory in its operation.
“Furthormoro, eveil if in some instances, as at tlnos at leost .in
snles %o.chain: stores, a restraint on the grant of a dlSCGunt
baged.solely on the quantlty bought would be justifiable, a
general proh1b1t10n of ‘such discounts goes so clearly beyond the
proper Or necessary’ remedy for any possible evils as to démonstrate
the falsity of defendants' ‘alleged motives and to make thelr
action clearly and unreasoneble restralnt of trade.

. Further illustrative .is the prohibition agninst brokers,
warehoueemen and stgar buyers uniting their several functions,
algo the restraint on tolling contrdcts. It ig entirely clear
thot whatever dlscrlmlnatlon might arise because some could
ond others could not teke advantoge of these opportunities,
would be due not to any grant of an arbitrary concession or
to ony unfalr ‘diserimination practiced by the refiner but to
the relatlve economic condition of the two classes - Examples
might reedzly he multlplled. : .

< A dlscrlmlnatlon in and of 1tse1f is, of course not
necessarlly unfair or illegal, as is 1mp11c1t in the Act itself.
C£s Baran-v. Goodysar Tire & Rubber Co., 256 Fed. 570 (BBl vIn;
1918) The important fact is that defendants were not. prlmarlly
interested in conforming or having others conform either ‘to the
letter or to the spirit of Section 2 of the Clayton Act. - Indeed
they have themselves created arbitrary ”dlscrlmlnatlon" as, e.Z.
in the casc of. dellvered prices, see p. 72 of this’ opinion. - ’
What 1nterestod defendants was the preservation Of the price’
structure, the malntenance of relativoly high Prices and the
elimination of burdensome competitive practices and of evcry
p0331b111ty of a secrct con005510n grant.-- Pl

transportatlon, or: dlscrlmlnatlon in price in the same 0¥ L
different communitics made in good faith to meed competltlon.
And provided further, That nothing herein contained shall pre=.
vent persons engaged in selling goods, wares, or merchandlse

in' eemmerce from. selectlng their own customers in bona fide
. ;rineaculons ond not. in restralnt of trade." U.S.C., Tltlp 15,
« ec- 13- . Vo TR TR k. ‘ . V

[
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2. The refiners! basic agreement to offer all prices,
terms, and changes therein only on an open announcement,
effected, contrary to defendants! insistent statement, a
change 28 from the purported pre—Instltute practlcen Thile
representatives of the ethical refiners testified fhat
they had made no such change, oven they had deviated to
some extent from their former practice. Thus, Revere's pro-
Institute long torm contract, while offcred- falrly to all .
customors 4in a position to use b Jhad. admlttodly not beon
"open" in the sense of having bocn publicly announced,

Tre. of Arg. p. 272; Henderson, too, onc of the ethical
reflnors, gave .at loast two long torm contracts, apparent-
ly without open amnouncemont =9 Special tcrms like the
pre-Institute tolling, while apparcntly gronted on a foir
basis at loast by some refiners, never appear to havocbeen
the subject of open public announcement. The used bag
allowance granted by Pennsylvania to. National Biscuit Co.
and the Godchaux-Hdgar long term contracts were privately

' negotiated; indeed, they may -each-have been so unique as -

to require special arrangements for them alone, The ¥n-
ethical refiners! selling bases, the prices at which they
purported to sell, do not appear always to have been openly
and publlcly announced in advance of sales; somec of them
varied these from time %o time without formal publlc
announcement «

Though defendants contend that the open anncwmcement
rule ig essential to true economic competition, it has not
produced this result. True it is that regardless of the
effect of open announcement, special terms were specifically
abolished or limited by special agreement; the requirement,
however, in all cases, of open announcement in advance of
sales, necessarily in and of itgelf cnded any possibility )
of special terms when private negotiations were cssential.
The rvle in this way affordod a convenient and frequently
adopted reason for not offering them; Reverc!s represeni-
abive testified that its pogt-Ingtitute chango of policy as
to long ternm. contructs was Ybecause we considercd that
that was not- selllng on our openly announced prlces and
terms" R.5548, Ag the discussion of the facts has showm,
the assurance to cach refinor, implicit in the agreement
that 1o competitor would vary his pricés or terms W1thoun
advance notice, was even more serlouo, becwuso it tendod :
in fact as it naturally would: tend; tovard maintonince
of price levels relatlvely high as compared Wluh TUTS o

28. This was in addition to the use of the Institﬁie for
relaying the information by ail except C. & H. fn G2

29, ShortlJ'nfﬁefﬂtho Institute he wrote to Ballou "we will,
of course, in the future mako 1o more sudh contracts“
EX. 39 8—A.
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- Defendents contend, too, tha t open annotmcoment 1is
also; essential to prevent wide spread dlscrlmlnaulon,
- froud and mlsropresdntqtlon. Obviously unless both.buyers
and sellors are well. informed with respect. to th%ﬁt con-
ditiong, fromd and misrepresentation. arc likely to be
wide, spreod. Thus, a buyer, by mlsreprescntlng ‘the PTlCO
abtalnaole from one refiner, may induce a competlng re-
£iner, ignorant of the actual situation, to sell at an -
unreasonably low price; conversely,: a. sellar by 31m11ar )
mlsropresontatlon as to his competitor! S. prices may be'
able_ to exact an unreasonably- high price from customers
1gnorant of the - true condition. Naturally, too, “the -
freoud and mlsreprosentatlon made p0551ble by 1gnorancc _
of actual market conditions, may lead to arbltrary dig=- -
crlmln"tlons bctween customors. But such unfair compctl—
tion could have boon. romedicd withoub on agreomcnt to sell
-only .on the b131s of prices and terms openly and puolicly
. mnnouncoa in advanco of salcs. The togstimony of defond-
ants! own W1tnessos irdicates that competition among sugar
buyers was 80 keen thot whon on arbitrary dlsqumlnatlon
in favor of one bocame known, others gimilarly situated
would ordinarily bring pressurc to sccure llkn_fwvorablc.
treatment. Either thoy would have succecded or the dis-
crlmlnatory favor would have had to be withdérown., Im-
mediate publicity given to the prices and terms of all
closed transactions, which so far as the record shows,'
would not have becen 1mpract1cablc 7ov1d thus have resulted
in preventing the discrimination, frwud and mlsrcpresentar
tions that defendants professod the d031re to avert. ,

It may be that in some circumstances an’ 1deal systen
would be, as defendants contend that it is, one in‘which
all sales are made ‘on the basis of .open publlc announce-—
ment deflnltely stating all prices and terms. But the
facts.of this 1ndustrJ demonstrate that the operation of
this agreement for open amnnouncements has been to ald
both. in malntalnmng price levels without regard * to the
normal effect of supply’ . and @emand and in ollmlnatlng ‘
ofttlmes, entirely fair competition. Defendants? profegsed
aims in adopting and -enforcing the plan could morcover:
have heen adhleved by less drastic and less harmful meanss.
Whatever: moy be ifs thooretical: morlts,'lt has béen cloarlJ
proven in this dasc tbat defendants!. concertod plan has
here brought about on undue restralnt of trado and for that
reason 1la to be condcmnod. ;

_ Exchange and publlcatlon of the dotalls of ‘cloged
_transwctlons, through a trade” assoclation (Maple Flooring
case, supra), and of Prices at- which specific Job. vontracts
had been entered into, (Cement case, suprﬂJ have been
upheld. But in neither case was legal sanction giveh to
concerted action for announcing or mointaining open prices
and terms for current or fubture transactions.
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. In UsS. v. American Linsecd 0il Co., 262 U.S. 371,
(1923) an agrecment to farnish the Bureau with o "sche&ule
of prieccs and terms and adherc thoroto——unloss more onercus
ones were obtained--until prepared to give immediate notice
of departure therefrom for relay by the Burean to members'.
was held illegal. This practice was expressly referred to
in the Maple Flooring case, 268 U.S. at 581, in distinguish-
ing the Linseed 0il cases While, as defendants point out,
the agreemont in the instant case differs.in its terms from
that in the Lingeed 0il cage in that here it was to adhere
to prices and terms wntil a public announcement of a de-
parture therefrom should have becn given, nevertheless,
the principle of that case, 1n my judgment, is presently
applicable. . : ,

As dofendants state in their law brief (p 204-5) the
use of the Institute for relaying anncuncements "is de-
signed to put added support behind the policy of selling
only at open public prices". As an inbtegral step in what
I have found to be an unreasonsble restraint of trade, in
coricertedly enforcing open public price announcements, the
use of the Institute for relaying becomes in itself illegal.
I find it unnecessary to pass upon the legality of the use
of the Institute for relaying apen public price snnounce-
ments in advance of sales, if each refiner entirsly inde-
pendently of the others voluntarily made his own announce-
ments without obligation to adhere. thereto.

As to the Three O'clock Notice Rule, were it not
tied up with the concerted open. public announcement rule,
a different question would be presented, on the legality
‘of which I nced not pass. Cf. Board of Trade casc, supra.

The attempt to prevent all reprlclnv was abandoned
after the first few months of the Institute., At that time,
a code interpretation was adopted, allowing repricing but
only as to sugar sold or "delivered" on the "day of the
decline. Thereby an undue restraint was placed on re-
prlclng of the sugar sold or delivered before that day.

' @. Statlstlcal Act1v1tles.

L (a) By the fallure to circulate to customers

the maierial which the Institute collected and circulated
t¢' the refiners and which was not.otherwise obtainable,
sellers, now better informed than purdhasers, have clearly
acquired an advantage inconsistent’ ‘with. that "perfect" com-
petltlon which defendants profess to foster and which their
economlc expert degcribed.
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"The logal question is therefore prosénted whether or
not ‘the Anti~Turst laws condemn defendantst ‘concerted ro-
striction in tho dissemination of such information tojtheir
own.ronks: in my judgment, they do. In American Column &
Tomber Co. v. UsS., 257 U.S. 377 (1921), the Court signi<
ficantly sald (p.41l1): ' CE

"I the presence of this record it is fusile
to argue that the purpose of the "Plon" was
_simply to furnish those engaged in this -indus-
try, with widely scattered units, the equive-
lent of such informstion as is contained in
the newspaper ond government publicatbions with
respect to the marlet for commoditics sold on.
Yoards of trade or stock exchanges. One dis-
tinguishing nnd sufficlent differcnce ig that
the publithed reports g0 %o both seller and
buyer, bub these reports go Yo the seller
only." (italics mine) L R g

In U.S. v. Ameéricon Linseed 0il Cos, 262 U.S. 371
(1923), the second comprehcnsive trade association case
before the Supreme Court, which likewise resulted in a
decree for the Government, all information collected was
Nfor the exclusive and confidential use of the subseriber!
to the plan, p.380. In discussing the illegality of de-
fondnnts! activities, the court said: ' :

"The Sherman Act was intended to secure
equality of opportunity. « 4D 388

Sk ok R

UWith intimate knowledge of the affairs of -
other producers....the subscribers went
forth to deal with widely separated and un-
organized customors necessarily ignorant

of the true conditionss«.pp.389-320. -

",,.the ordinary proctice of reporting sta~
tistics to collectors stops far short of the
practice which defendants adoptcds.. " 5,320,

In the Maple Flooring case, supra, ot p.58l, tho
Gourt, in @istinguishing tho Litizeed 0il casc, mentioned
among other things, the confidentidl nature of the statig-
tics collected. And in sustoining the legality of the’
Mople Flooring trade nssociation;” the opinion emphagizes
the wide publicity given to all pertinent- statistics, in-
these words: ' . '
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Whe stabistics gathored by the defondant
Association are given wide publicity. They
are published in trade journals which are
read by from 90 to 95% of the persons who:
purchase the producks :of Association mem- - ..
bergs. They are sent.to-the.ﬁepartment GE -
Commerce Whichjpublishbs a monthly survey
.of :current Business. : They-are forwarded
‘to the. Federal Reserve and. other banks and
.are- available .to any ong at any time desir-
ing to tsc-Phem. b pp.573-4s, . Lo

; In: congidering the economic and 1Qg51mjustifica$16n

for the lssociationls practices,. the Court said:

"14 is the:cousensus o opinion of economists
and of many.of the most jmportant agencies of
‘Government that the public intorest ig served
. by the gathering and dissomination, in tho

. widest possible mpmmer, of information with
respect to. the production and distritusion,
cost:and pricas in actual sales, of morket. ...
commodities, because the meking ovailcohle of

- such information tends to stgbilize trade
ond industry, to.produce fairer;price levels
‘amd to avoid the waste which inevitably at—
tends the unintelligent conduct of economic
enterprise. Free competition means o free
and. oven. market sivong both buyers ond sellers

. for the ‘sale and distribution of commodities."
pp»582-583 (italics mine) -

The court concluded {p.585) that . the.defendonts hod
done no more than "if likec stabistics were publisghed in &
trade journal or were published by the Department of
Commerce, to which all the gathered statistics are made
nvailoble!. (itolice mine) And finally, in sbobing the
exact limité of the decision, the opinign says?

"We decide only that trade associations or
combinations of persons or corporations which
‘openly ‘ond.fairly gather and disseminate in-
Formation (as to certain specified nasters)

" v..do not therchy engage in unlowful re-
. stroint of commeree.!. p.586 (italics mine)




s3]

& It is thus abundantly clear that just as the scerecy
in respoct to statistics wos an olement of illegality in
the Columm & Lumber and Linsced CGil coses, so the publicity
givon therecto: tcndcd $o- ncgatlva allegullty in tho Mapleo
Flooring case. L .. L .

. Defendants urge the Gement Manufacturers case, supra,
decided at the same time' and with the same result as the
Maple Flooring case, in support of their failure to dig-
seminate the statlstlcs to the trade. They po;gﬁ to no
specific language in the Supreme Gourﬁ opinions “they 01te,
however, that of the lower court as ;ndlcatlng tlat the
statistics there collscted were in fact kept corfidontial.
294 Fed.390,398-9 (S.D.N.Y., 1923) The Digtrict Court did
discuss evidence of an effort to conceal from the trade in-
formation of production and shipments; but, there was like- .
wise evidence that the trade was not interested therein,
and that if it had been, the marfackarers would have re-
vealed it. ~(Supremc Court Record in that case,.Vol, .1,

P+338). In any ovent, the Govermment, if it had ever
pressed the point, -evidontly abandoned it on appeal; its
brief in the Supreme Court contains no foference to such
secrecy. Its discussion of statistics other tnan those
as to prices, related to the contentlon tHat data as to
production. and Shlpment were collected for use in regulat~
ing production and prices. = See Government brief in that
case, pp. 80-93; 213, The Supreme Court, in determining
the 1egallty of ‘the stdtistical activities, addressed-
itself solely to-thHis contention. In.the closing para-
graphs of the oplnlon, 1t ig said:

...thls record.wholly fails to estahllsh
either direcctly or by 1nfcrcnce any con-
certed action other than that involvoed in
the gathering and dissemination of por-
tinent information with respeet to the

" sale and distribution of cement to wh1dh
we have referrod; and it fails to. show any
offoct on price-and productlon except such
as would naturally flow from the disscmina~.
‘tion of that information in the trade and
-its notural influcnce on individual action.

"For reasonsg stated in Maple Flooring Asso-
~ clation v, Unitcd States. suprd;“such activi-
tlos are not in thomsclvés unlegiful restraints
" wpon commerce and are.not. prohlblued by tho
" Shormon Act.! (1tal1cs mlne) page 806.

The court, in deciding the Cemcnt case on the ba51s
of "reasons stntod" in the Mople Flooring case, could not
have meant to hold as legnl the omission of thoso acts, the
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-doing of which were deemed a justification for the Maple = .
Flooring activities; i evidently intended only to.reaffirm '
the principles there developed.- Of deféndants! discussion

of the Cement case, I may say with Judge Learned Hand that-
"the: practice of searchlng records and extracting as a

part of the decision what the court did not mean to hold,

may be uscful as -an acaddmic. exercise, bub it is othorwisec
1&10; Thé San Slmoon, 63 ¥. (2d4) 798, -802 (C.C.A. 2nd,
1933 : ‘ o .

I concludo-that pursuant to the Supreme Court de-
cisions respccting the duty of tiade asSociations under the
Anti-Trust laws, defendants! failure to moke more complete
disclosurcs to the trade of statistics collected and cir—
culated within their own ranks, 1s in-itself an unreasonable
restralnt of trade. = : :

(b) Plaintiff compléins of the failure of the de-
fendants to collect and circulate statistics as to raw sugor
prices, raw stocks and demand for refined sugar. Stabtistics.
as to the last of these matters would clearly be helpful to
customers. ~Stotistics as to the first two would bo of little
if any volue. The perfect competition contemplabted by
. economists might have been morc nearly realized L7 defend-
ants had gathorcd ond published &ll of this matorisl, bubt in
the circumstances:6f this cose, their failure to go so far can
not be deemod an unreasoncble restraint of trade. The position
of refiners and their customers before and after the Institute
has been unchanged. In failing to collect and disseminate to
the trade informstion thereon through the Institute or other-
wise, the refiners neither soughit nor obtalned any unfair
advantage over th81r customers.

4, Concerted dealing with brokers and warehousemen.

Defendants? argument with respectivi to concerted activi-
ties affecting brokers and warchousemon may bo sunmarized
thust (a) becemse reasonably nccossary both to make tho
pr1nc1nles of the code offectlve and %0 prevent frouds upon
thé reflnors, concerted action through what is commonly de-
scribed as a boycott:.is logal; (b) the spocial relations
between refinors and brokers or warchouscmen are an addru
tlonal Justlflcatlon of their conduct.

(a) It is unnccessary to dlSCHSS at . length primary-
as dlstlngulshed from secondary boycott, cf JDuplex Printing
Press Co. v. Deoring, 254 U.S. 443, 466 (1921) bocause a con—
certed rofusal to deal with an 1nd1V1dua1 (and tho- allcgedly_
1llegﬁ1 conduct hore amounts to little more) moy bée logal if
proper Justlflcatlon therefor be proven by the ‘boycotter, U.S.
v Amoricsn Livestock Co., 279 U:Ss 435, 437 (1929). - Refusal
té denl has béen upheld as legdl when codperation with.the’
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boycotted party Would invelve. comm1551on of an uwltra vires act
U.S. v. American Livestock Co. supra, p.p. 437-8.  The
Supreme Court hes sustained. the 11m1tat10n 1n an 1nJunct10n
decree agmlnst a comblnatlon of meat packers,. etc. that the
defendonts were not restralned tfrom estﬂbllshlng and main-
taining rules for. the glv:ng of credit’ to dealers where such
rules in.good faith are calculated solelJ to protect %he de-
fendants against dishonest or- irresponsible dealerst, . Swift
& Co. v. U.S8., 196 U.8. 375, 394 footnote (1905): see, %00,.
the Cement Mfrs. Assn. case, supra, at p. 604. But these
cases gomo further than to establish a genarol principle that
there may be legal justification for concerted rexusal to
deal, dependent on the facts in any case. :

The drastic character of the means here adopted to -
eliminate actual and supposed evils end possibilities of evils
in a business requiring the use of brokers and warehousemen ‘
has been sufficiently developed in the discussion of the facts.
The. resulting hardship to a subeuentlal number of persons and
the prevention of the possibilities of o lower price to the
ultimate consumers through vertical organization of dlStleUﬁ
tion agencles, have 11kew1se been described.

Defendants seek to Justlfy their dewllngs by show1ng
that they were necessary and reasonable to prevent (1)
secret coucessions (2) discrimination and (3) fraud.

- (1) As the foregoing discussion of the facts indicates,
secret concessions might have been prevented without com-.
pelling a choice of but one of the several dgistribution .
activities.. This moy well have been the surest and ea51est
nethod of preventing refiners from .practicing the type of' .
secret concessions made possible by combination of func—
tions. But as other methods not involving material damage
to immocent third persons werc readlly available, defendants!
purpose t0 end sccret concessions is no justification for
the act1on token.

(2) Another ovowed and 1mportont aim in prohlbltxng
the eonblnatlon of functions was to prevent vhat defendants f
call the 1nproper discrimination that would result therefrom.
But they fail to deriongtrate thot- corbination of the severol
functions in' one concern, ‘due to better financial : condltlon
or grea&er bisinoss ocuricn wnd/or efficioncy is unfq;r unw-f
econonic or inconsistent with sound conpotltlon because it noy
give a greater, opportunlty to recduce charges or prlces below
thege of a conpotltor. While this night perhops ultlnaiely
lead. to tho elinination of those who cennot or will not
effectueme a -like coﬁblnatlon, the developnent of a syster in

¥hich eor%1nnt10n of functlons ig tho rule, ney on “the ‘othoir
hond, well brlng about a moro cconomlcal ond efflclont dlstrlbutlon

of euger and therefore be de51roble.
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Defendonts! renl reason, as alrcady indicated, for
opposing the combination of functions is that it tends to
provent unlfornlty of pricec structurc.

Defondants! argunent is fully answered in a serics of
d00151ons involving analogous situntions. Thus a concortod
rofusal by jobbers to desl with nanufacturers who also scll
directly to retailors has been held illegal under the anti- _
trust lows, Bostern Stotes Rotail Lumber Dealers! A55001at10n
v. U.S., 234 U.8. 600 (1914); Wholesalc Grocers Assin. v.
ch..'Tradc Corm., 277 Fed. 657, (C.C.A. Bth, 1922); U.S.
ve 5. Cal. Wholesale Grocers! Ass'n.,, 7 F. (2d) 944,(S.D.
Cal., 1925), s0, too, o combination of manufacturcrs, jobbers
and rotailers to boycott agoencics in their industry that
unite a vholesale and rotail busincss. National Harnoss
lifrs. Ass'n., v. Fod. Trade Gomﬂ., 268 Fod. 705, (C.C.A.
6tk, 1920). In tho loading caso of Fastorn Stntos Retail
Lurber Dealers Association v. U.8., supra, at 613, the
Court said:

"The argunment that the course pursucd is necessary
to the profcction of the rotail trade and promotive
of the xblic welfaro in providing retail facili-
tices is omswered by the foct that Congross, with

- the right to control the ficld of injerstate com-
rierce, has so legislated as to prevens resort to
practices which unduly restrain compsitition or un-—
duly obstruct the free flow of such commerce, and
private cholce of means must yleld to the national
authority thus exerued L

. Defendants seek to dlstlngulsh these cages on the ground
that they involve condemmation of concorted rofusal to doal
where its justification is merely "to inecrcase the busincss
advantage of the group or association engaged in the boy-
cott". But the preservation of uniformity in price struct-

urc is precisely that; defendants! practice lossons the
possibility of‘devcloping more cconomical distribution.

If defcndants had demonstratod as thoy have not, that
in the 1ong mun it would be oconomlcally wise and conduclve
to fairer compctltlon, to create or maintain o distribution
set-up. composed of brokers, warohousemcn and merchandisers,

each independent of the other, a dlfferent situation would:
bc presented; thén the "froozing! of 'n particular sot—up
might be legally justifiable. Cf. Ghnmbor of Commerce v.
Fed. Trade Comm., 13 F. (2d) 673 (C.C.A. 8, 1925), But in
the prosent situotion, I doem the cited cascs controlling in
rejecting dcfondantv argument that their concortod refusal
to permit. the unlfylng of the ﬂct1v1tles is justified bv the
- desire %o ellmlnato "dlﬂcrlmlnﬂtwon“ '

- e
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(8) Wnile it clearly appears ‘chat some brolyers and warc-
housemen had been guilty of frauds a.nd u.nfalr deallngs and
that the combination of "distribution functions did and would
facilitate such wrongful practices, it is lilewise clear
thot other brokers and warehcusemen ii substanﬁlal numbers,
combining the several functions, were entlrely honest and
zealously guarded the refiners! interest. Only. clearly
proved necessity could justify action which Bore . so heav11y
as did defend.ants‘ on entlrely innocent partles.

Defendants have failed to shéw that less drastlc methods
not so injurious .to innocent third persons, would not have
afforded them full protection ageinst frauds. No real
effort in that direction was ever ma.de. Ag the discussion:
of the evidence shows, there is good reagson Lo believe thab
the fraudulént and unfalr practlces would havé been effect-
ively checked, had the same energy been devoted to discover-
ing and dealing with them as was given to ending the wnion
of functions. The Cement case presents just such a situation,
There, fraud seems to have been effectively dealt. . with by
a trade association withoot ndo‘pting such prohibitive measuros.

» Defenda.nts‘ 1ntorest in matters other than the legiti-
mate, one of eradicating fraudulent and unfair practices
largely cxplains their proceduren In such circumstences,
fraoudulent conduct of somo customers will not Justlfy a
concertc,d refusal to deal, U. ‘S, v. First Nat!'l Pictures Inc.,
© 282 U.S. 44 (1930): thig case cannot be distinguished on tho
ground urged by defendants .that the concerted action there
wos designed to go much further thon merely to eliminate fraud.
There, as here, the fact that one of the purposes was legitimntbte,
e;fectlvely to protect sgainst frownd, see’ oplmon of court below,
74 F, (2d) 815, 818 (8.D.N.Y.,1929),
could not saove the schome. See, ‘boo, Pwrumount Famous quky
Corp. v. U.8,, 282 U.S. 30 (1930).

(b) I come then to d.efendants’ second major contention
on *ahls subject: that f'the course of dealing with brokers
—ﬂnd wa,rehcouscmon is legdlly justified by the specinl rela—-
tlons m wlﬂlch the reflners stand! to such partmes.

_ '?‘he chara.c:_ter of thege relatlons has been - sufflclently
devoloped in the dlSCU.gBlOIl of the f-n,cts. Defendants
argue? . ‘ - .

"In view, of t11e=-e rolo.tlons At dis obv1ous that
both the broker ‘ond the warchouseman, ore’ 1ntc—~'
.grﬁ,l links in each refiner's’ conduct ‘of his,
busmess. ‘He ca_‘n. not ‘direct his conduct along
the lines which he ‘hag elected to” follow except
through conbrol of the conduct of the brokers
ond, warehousemen in his employ. It is submitted
that uader these circumstances, if the refiner
ig permitted as o mabter of law to follow the
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. conduct- outlined in the Code, there can be no
lawrful objection 4o his taking ‘such steps as
are reasonable to provide that this conduct

- shall notibe interfered with by the acts of
his brokers.and.worehousemen. It is submitted

" that where there ig a legltlmate concert to
accomplish a perticular end there moy lowfully
be a concarted control ‘of persons gtanding in

. the relation vhich brokers and warshousemen

.occupy towards the refiners in order to, insure
their: cooperation towards. the end in question.n
Defendantsz Law Brlef p. 251. :

It is appmrent tha$ the argument is not essentlwlly
different from the one alrendy advanced. However, defend-
ants cite two District Court cases from which they seek to
drasr an applicable inference -thot--the legnl consequencos of -
concerted regulation of agents differ from those whlcb
follow concerted action directed toward other ends. In one
of tbem,'Unlted States v, Homburgh-American S.8. Line, 216
Fed. 971 (8.D.N.Y., 1914, before Lacombe, Coxe, Ward and
Rogers, Circuit Judges) Judge Lacombe wrltlng tbo oplnlon
stated: ; ~

“Mudh is mwde in nrgument of the clrcumstqnce
that members of the combination employ only
agents vho will agree to confiné their business
ta selling passage tickets for such members. -
When- the deplorable conditions’ whlch exigted
before this method of business was adopted are
: con31dered, it would seem that such’ an arronge-
ment hag greatly bencflted the traveling public,
egpecially the more ignorant class of mony dif-
- ferent nationalities vhich tr;vels in the third
class of stoerage." P.974..

L i

It is tharefore clear that on the facts of that case

the Court was satisfied that. the action of the members of
the combination was reasonable.. Judge: Lacon%edld add:

"Moreover, .dealing as it does merely with the
control of defendants! agents who are free to
accept or decline such agency, it is analogous
to the case which was presented™ 1n Uhlted States
v. Periodical Clearing House,. supra whers upon
. the.question whether or not such control ‘of
agents was or was not within the act, this court
was -divided in opinion. and d1sm1ssed the Dbill.
No.attompt was made to review that decision on
appeal. It is thought, therefore, ‘that com-
plalnant has not shown 1tself entitled Yo relief
on this branch of the case.' p.974.
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On appeal to the Supreme Gourt 1t was held that the
: 1ntervent10n of the World War made. the ‘case moot. U.S.
v.,HamburgeAmerlcan 8.5, Co., 239 U.S. 466 (1916).

- In the second case, U.S. v. Moore, 2% Fed. 992
(S.D.N.Y. 1920), Judge Mayer con31dered the sufficiency
of an 1nd1ctment charging that a combination of steamship
companies and others had agreed with brokers, who were
agents of shippers, that they as such agents would main-
tain the steamship companies! guoted rates without dis-
crimination among Shlppers. Judge Mayer expressed approval
of this agreement. At the same time he found that the
indictment in charging. an agreement to pay brokerage only
to members of a certain brokerage agsociation failed to
show that interstate commerce was thereby affected.

There is no suggestlon'dhatsoever in the present cage
that defendants in respect %o the dealings with their
brokers and Warehousemen did not subﬁtantlally affect
interstate commérce. Cf. Anderson v. Shipomrmers Assn'n.,
272 U.S. 359, 364 (1926). The Hamburg-American and Moore .
cases, ‘ingofar As here applicable, hold merely that con-
certed regulation of the dealings with brckers, if in fact
found reasongble, does mnot violate the anti-trust laws.

If the intimations in the Hamburg-American case that regu-
lation of agents deserves special treatment. under the anti-
trust laws were deemed 2 decision, it would not be con--
trolling in the light of Anderson vs. Shlpowners Assin.,
SUpTa. In that case, suit iad been brought by a. seaman

to enjoin under the anti-trust laws a95001at10ns of
shipoviiers, etc. from concertedly controlllng employment

on their ships., The bill charged’ that the associations re-
qulred every seaman seeklng employmcnt to

"register, receive a number and awalt his turn
according to the number, before he can obtain
_employment the result of which is that seamen,
_well qualified emd well knomm are fregquently
" prevented from obtalnlng employment at once, when,
but. for these conditions, they would be able to
do so. . A certificate is issued to cach seaman
vhich he is obllged to carry ond: present in order
“£o. obtmmn cnmloymant. The- ccrtlflcate, in part,
recitos that no person will be cmployed unless
registored; that the cerbificate rust be delivered
to the master of the vessel upon articles .being
signed; that the cortlflcwte is the .pergonal TO-~
cord of the seaman and the ba81s of his future
cnployment.A At the some tlme, two cards are
" issucd.~ one to thé scomon, assigning him to a
sp001f10d employncnu, and anoﬁher to thc Shlp,
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: r001t1ng the. capaalhy in which the scamon is to
bo employed, with the statemont that tho mast
ot be employed on your ship in ony copacity
‘unless he preosents an assmgnmcnt card, groy in
color, issued by us and addressed to your vessel
designating the-position t6 which we have adsign-
ed him.?! Tho a33001at10ns fix the wages which-
shall bo paid the scamon.. Under the rcgulations,
whon a scamem's turn, cores, he nust take the em~
ployment thon offered or ‘none; 'r.rhcthor it is '
suited to his qualifications or whether ho wishes
to engoge on the particular vessel or for the
particular voyage; and the officers of the vossels
are deprived of the rlght to seloct their own nmen
of those deerod most gsuitable. Without a com-
pliance with the forog01ng requirenents, ho seanan
‘can be erplayed on ony of the vossels ovned or
'operatcd by mcﬁbors of the assoc1at10ns." P.361=2.

The blll further alleged that conplalnant had 1ost erploymont
on one occa51on becanse of the assoclatlons' rules, -

In reversing the 1owor courts, the Suprono Court sald‘

"From these ayerments, the conc1u51on results that

each of the. shippwmers and operators, by entering

into this combination, has, in -regpect of the em-

ployment of seamen, surrendered.hlmself completely
%o ﬁhe control of . the ass001aﬁ10ns." PeB62e¢

: After determlnlng that the conduct of the a35001at10ns
rebtralncd 1nterstate commercc, tho court concludcd'

"Taklng the allegatlons of the blll at their .
face value, as we must do in the absonce of

< countervailing facts or cxplanations, it ap-
“pears thot cach shipownor and operator in this
widespread c0mb1nat1on has surronderod.his
fyoedom of action in tho matter of cmploying
scamen and agreed o abide by the will of the
agsociations. Such is the fair 1nterpretnt10n .
of the combinaticon-and of the various require-
ments under it, and this is borne out by the
actual oxperionce of the petitioner in his
efforts to-sccurc omploymcnt. These ship—
owners and operators having thus ‘put themselves
into a situation of restraint upon their free—
-dom to carry on 1ntcrstﬁto 1nd for01gn commerce
‘according to their own ch01co and. dlgcrctlon,
it follows, as the case now stqnd that the
cofibination  is in vmolatlon of tho Ant1~Trust

- hAet.t pp‘364~5{ :
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Whot is there said in relatlon to scamen as employees
is, in my judgmont, equally applicable to agents. The test
of the legality of such concerted action is its reasongble-
negs. Therefore defendents second argument adds nothlng
to its flrst. - : :

. (c) Twe other matbers relailng to ﬁefendants‘ dealings
with brokers and wareboueemen remaln to be cen51dered.

(1) lelng of brokerage fees.

The agreement 1n thls respect concertedly fixed the
brekers"commlssxon for negotlatlng contracts pertaining
to and thereby substantlally restrained interstate com-
merce. The commission is an 1mportant elément in the cost
of sugar. The evidence 1ndlcated that there was active
competltlon for brokerage ‘service prior to -Institute action
regulating brokers! commissions. Falrness in the commission
rate does not validate an agreement, otherwise illegal.
Trenton Potteries case, supra; cfe too; Anderson v. Ship-
ovmers Ags'n., supra, at p. 362. i Appalachian-Coaks case,
‘the court found, (p.B375), that there was no- Mintent ox
power to fix prlces“ Such intent and power with respect to
brokerage fees is preeent hére.  The legality of - the -
lynsform commission rulé! in Chamber of Commerce v. Federal
Trade Commission, supra, does not appear to heve been-dn
iggue. 13 Fed. (24), ‘at p. 691.

(2) Brokers ‘and Warehouse Agreement.

Te the. extent that the bro&ers pledge 1mposed en obligas
tion to support defendants! actions. generally, it is plainly
an unreasonable restraint jnasmich ‘as those actions are
themselves in large part go. The requirement that brokers
refrain from,g1v1ng rebates 1s subject to like condemnatlon,
althoush refiners, independently, might well impose such-a -
restraint on their agents. I reach a similar conclusion
with respect to the agreement requlrlng warehouses to re-
frain from rebates ond con00351one to any customers with a
penalty for its v101q$10ns. ‘Defendants professed aim of
preventing’ secret arbltrary &1scr1m1net10n could have been
reallzed by 1ess drastlc means. e

5, Transportaxlon Matters.

‘ (a) Defendqnts contest plaintlff‘s clalm of 111egm11ty
as to Code 3 (c) because as they ‘contend, it oS 8 reason-
able means of preVCntlng dlscrmmlnatlon. h-—ﬂ“

. The 1s ue howevor, ig noty ) defendents puggest moot .
In their brlef they recognlze the de31rab111ty of the
principle, as a solution for prefinerst | transportatlon pro-
blems. (Fact Brief p.193). There is ‘Bubstantial danger
that they may agoih abbtempt to moke Codew3(c). or a.similar
Drlncaple cffeetlve.- Jni these 01rcumsta,ees, plalntlff is
entitled to assuronce ﬁhat Code 3(c)'end defendents' activities
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W1 dgu
under it,.if fbund 11Yegal, will not. be revived, U. Se-ve

U.S. Steel Corp. 251 U.S. 417, 445 (1920) Goshen Mfg. Co.
ve Myers Mfg. Coe, 242 U.S. 202 (1916).

Extens1ve discussion is unnecessmry to demonstrate that
Code 3 (c), the code ruling aaopted thereunder, and defend-
" ants! actions pursuent thereto, constituted an unreasonable
restraint of trade. UTransportation cost is a very substan-
tial element in the cost of sugar to the consumer. Because
the routes available to the several refiners are not the
game, the cost of getting their sugers to the trade fre-
quently differs. They sought concertedly, as the discussion
of facts has shown, to put into effect an arbitrary uniform
freight rate for all deliveries ex—consignment, regoardless
of actual cost. This was the vital feature of the plan.
In thus concertedly fixing a substantial element in the
price of sugar without any demonstration or even real con-
sideration of the reasonableness. of the charge, I find that
defendants acted unreasonably :and therefore illegally.

(b) Defendants relying entlrely upon their contention
that they have not been shown to have concertedly instituted
nnd/or maintained the delivered price system, offer mo
argument . to sustain the legality of concerted action in that
respect. The charge for transportation service thus fixed
and maintained, is even more patently unreasonable than in
the case of Code 3 (c); it bears no reasonasble relation
wvhatgoever to the actual cost of the service performed for
the purchaser.

In U.S5. v. American Linseed 0il Co., supra, a combina-
tion of monufacturers scting somewhoat analogously to the
refiners, was held illegal even though purchasers were given
the option of buying f.o.b, factory. See opinion below,

275 Fed. 939, 945 (N.D.Ill., 1921), The defendants in

that case maintained a zoning system for determining freight
charges, 262 U.S. at p. 386. -In the Maple Flooring Ass'n.
case, supra, the evidence was undisputed that the defend-
ants quoted and sold f.o.b. mill wlienever a purchaser so
requested. In that case the court sald p. 571.

the m1lls of most .of %he members of the Associa~
tion are located in small towns in Michigan and
Wlscon31n and...the average freight rates from
these principal producing points in Michigan and
Wisconsin to the principal centers of consump~
tion in the United States. are approximately the
samé as-the freight rate from Cadillac, Michigan,

+ $0 the safie centers of consumption. There is
abundant .evidence that there were delays in
securing quotations of freight rates from the

- local -agents of carriers in towns in which

‘the’ factories of defenﬂants are. 1oeated, o

|'Whlch serlously interfered with prompt quotations
of dellvered.prlces to customers?: that the
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"actual aggregate dlfference between 1oca1

- freight rates for most of .defendants? mllls and
the rate appearing in defendant!'s frelght—rate
_book based on rates at Cadillac, Michigan,

. were so small as to be only nominal, and that

" the freight-rate book served a useful and legi~:. .
timate purpose in enabling members ta. qzote
promptly a delivered price on thelr product by
adding to their mill price a prev1ously calcula~
ted freight rate which apnrox1mated closely to .
the actual rate from their own mill torms,*

- In the Cement case,

Mhe custom in the cement trade of selling
cement ai a delivered price which includes the.
mill price, the price of bags and freight
charges, was an established trade practice
before the organization of the defendant asso~
ciation. As required by the by-laws of the
defendant association, it has distributed to

- its members freight-rate books, listing freight
rateg from established basing points to practi-
cally every city and town in the northeast :
section of the United States. The freight rates o
contained in the freight~:ate.book are compiled
from the official tariffs and translated from.
the rate per ton of the officisl tariffs into
the rate per barrel of 380 pounds, the unit for
the sale of cement. Similar lists of freight
rates embracing substantially the same subject
matter were prepared and used by individual
mamifacturers before the organization of the _

" defendant association. The association freight-

- rate book took thé place of previous separate
_publlcatlons by individual manufacturers, with

S a. consequenu saving of money and increase of

':accvracy and o more thorough and continuous
chocklng of rates. The basing p01nts from which
freiglhit rates were calculated werc not solected
by the association, but were the same as those

‘appearing in prior books published by individuals
before the publication of the Association freight-
books The basing points are points of actual
éhlpmcnt from vhich the largcﬂbroportlon of the
cement in o given Lécality in which. cement is
:manufﬂctured ig nctumlly ghipped. The rates pub-
lished are the actual rotes omitting fractions of
eents Be&tween the ba51ng points and nrctunl points
of dcllvery.ﬂj 268 U S. ot 597,

So far as appears from this opinion, there was no evidence
thot defendonts there sought to maintain delivered prices
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in the face of a threatened breakdown. The facts of these
two cases differ manifestly from those of the sugar industry
in respect to transportatlon nmatters.

.The concerted maintenance of artificial freight appllcar
tions substantlally hlgher ‘than those which customers would
otherw1se have to pay, 1s clearly an unreasonable restraint
of trade. ‘I express no. opinion on the, legality of a
dellVered prlcé ba51s, if instituted and maintained by each
reflnér inGEpendently. Cf. In the Matter of U.5, Steel
Corp., 8 F. 2.0 L] (1924)

(c) “For reasons more fully outlined in discussing the
legal consequences of the Institute's open announcement plan
and reportlng activities, the practice in announcing freight
dhanges must in the circumstancesof this case be held illegal.
They were used moreover, in aid of other illegal activities
relating to delivered prices and Code & (c).

The so-called "freight book" was really 'a digest of
selling terms.. Unlike the "freight-rate books" in the Cement
and lMaple Flooring cases, it filled no real need of the
industry« . Individual refiners had accurate books of their
own upon which they depended. At best the Instiinmte service
can be Jjustified, if -at all, as a slight "conver.:sencel,
Against such justification must be weighed the proven danger
of . the freight book as revealed in the practice of using it
to further other illegal activities. As the four payment
plan incident shows (see pp. 107-8 of this opinion), it
offered an opportunity subtly and in ostensibly immocuous
fashion to achieve ends which the Institute's own counsel
had frowned upon. In my judgment, it is so closely related
to the other 1110ga1 activities, that it must fall with them.

(a) As.alrea&y indicated, defendants‘ concerted
activities in obtaining changés in railroad transit tariffs
" were not improper. But insofar as defendants! othor
activities relative to transiting and diversion wore de-
signed to preserve the artificial frelght structure, they
are 1llegaﬁ :

The legal consequences of - thc regulatlon of trucking
has been sufficiently indicated in the discussion of the
boycott of brokers and warchouses. Defendants! actions
with respect to pool cars and cargoes and -switching are
onalagons to those described in Sections VIII and IX, the
leg allty of which are nrosently con51dered.

The "rumors" of rebating upon which defendants pre-
dicted’ ﬁh01r action with respect %o water carriers, do not
justify the’ coercive concerted tactics whlch defendants
employed. The water carriers were under no duty publlcly
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to.announcé—their ratés in édyancé:and'defendants have not
shown that the pre—Insﬁitutp'pfact@ces of the water carriers
were subversive of sound competition. Py

6. The absence of justification for defendants!
activities described in Sections VIII and IX has been
indicated thorecin. The practices there considerced, which
dofendents sought concertedly to prohibit and limit arc not
in themselves unfair .or subversive of sound COmpetltlon
If defendants had shown, as they have not, that the various
practices werc in themselves "destructive! { Appalachian
-~ Coals case, supra, at 362-3), a different question would be

‘presented, id. 373-4. - -

~ Prior to the Institute, somo of them were usecd as
o means of gronting secret, unfair and perhaps illegal con-
cessions., For the alleged purpose of averting these wrong
doings or prevonting discrimination, defendants have gone
mich further than necessary, in prohibiting numerouns trade
practices clearly beneficial not only to the customeors but
to the rofiners, such as long term, btolling and uscd bag
contracts and quantity and other speecial discounts on sales of
the kind that effect oconomiocs for the refiner, - Similarly,
undér the guise of proventing waste, they have drastically
cut out consignment points clearly beneficial to substontiol
elements in the trade and with the assorted object of’ develop-
ing better business practices, theJ have imposed subgtontial
but unnecessary restroint upon the eredit terms. In nearly
all of the matters considered ir Scctions VIII and IX of
this opinion, not only werc their actions far more drostic
"thon they were willing to admit, but their professed and
théir real aims wore widely dlfferont. “Oode 3 (g) condemns

30. Able commentators in discussing a list of strikingly

patrallel trade practices have described them as,
"acts which not only are not unfair but under ordinary
conditions are not even objectionable exéept as all
competition is objectionable to a competitor. In
other words, making due allowance for special business
conditions that might convert a normally fair practice
into an unfair one if all the circumstances could be
knowna « o[ these] practlces.;.merelf méan dlrect or in-
direct price competltlon...
"The only way in which these abgr0551ve and uncomfor—
table mothods of competition can be shown 4o be unfair
ig by establishing that their perpetrators, cither in
ignorance of their costs or with recklogs disregard of
consequences, are headed for bankruptey and are con-
tributing to unhcwlthy condltlons in tho industry."
Scc. Isaacs and chusch, ThG NIRA in The Book: And In
Business, 47 Harv,L.Rev. 468; 473, 475 (1934)..
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"special sorvices to customers withoub appropriate charges
therefort, Although, as the discussion .of the focts shows, the
additional cost of con31gnmcnt sorvice could be and ot times was
rocouped by the rofiner in His chargo for transportation, do-
fondants agreed that a specific service charge should be made
on all l.c.l. deliveries cx~consignmont. This Code provision
was the basis for the requiroment of a soparate charge for
each element in the cost of the sugar, even though that
element might have been included in some other charge; it
furnished an excvse for an additional charge, regardless of
vheéther it was reasonably Justlfled.

Ingofar as defendants, withoutb offerlng any substantial
factual basis for their contentions,. seek to justify their
activities by attempting to show that the practices which
they have restrained arc in the long run economically un-
wise, they but argue sgainst the Wlsdom of the competitive
systeme . .

Further discussion seems unnecessary in view of the full
considerabion of the evidence relating to these mabtters in
the earlier part of this opinion.  As to consignment points,
sorvice charge on l.c.l. deliveries, long term contracts and
contract enforcement, tolling, quantity and other ‘spocial
discounts, credit terms, the guarantee, conteiners, used bag
allowances, private bronds, second-hand and domaged sugor and
frozen stocks. I find that defendants have concertedly im-
posed substantial restraints wpon competition, unreasonably
becomse without sufficient justification thercfor. I reach
"o similar conclusion with respect to the activities concerning
pool cars and corgocs and switching described in Section VII.

FINDINGS AND DECREE -

_ The Government secks the dissolution of the Institute as
well as a decree enjoining all defendants from further en-
 @aging in all the alleged illegal activities of the con~
spiracy. Defendants, on the other hand, have presented’
their case with a view %o obtalnlng complote vindication for
‘all their activities. As the foregomng dlSGuSSlon indicates,
each side must fall in partr

The problems - confrontlng tho rCleGT“ have ‘beon found to
be in many instances neithor fancicd nor $light; but the
rocord ‘has revealed ‘4 st¥iking abscnce of offort on de-
fendants! part to ‘appreach thoir solution in & truly dis-~..
interostdd and constrictive spirit; too often; they have dlS—
regarded the true fasts and the interests of the distribu-
“fors and consumers. They have contended that their guiding
motive hag been the elimination of secret :discrimination, freud
and waste; in mogt of thelr activities, however, they have
been found to have gone much further then was necessary to
accomplish these ends. It is clear that their dominant aim
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was to preserve unlformlty in price structure and to maantaln
rélatively high prices, to reliocve themsclves of burden-

8010 compctltlvo dovices and to mako absolutely certain that,
rOPardless of the injury to. the pub]lc, ne socret conces—
sions should be given. It is, howevor, cloar that COﬂdlElonS
in the industry prior to the Institutc were in a number of
respects subversive of sound and fair compctltlon furthor,
that divorced from its illegalitics, the Institute offcrs
certain opportunities for effecting desirable results
entirely consisicnt, in my judgment, with the kind of com-
petition required under the Anti-Trust lows.

A1l points prescnted by counsel have been considored’
and I have endeavored to state my conclusions as to ocach sub-
Jjoct matter. While, as horeinabove indicabed, most of the
relicf demanded by the Governmont mmst be granted, dissolu-
tion of the Institute, however, need not be decreed. Certain
provisions of the Code of Ethics have not been specificolly
complained of in the petition and have been mentioned only
incidentally in the course of the trial: as to these, I have .
refrained from expressing any opinion.

Some months ago, a conference was had with counsel .re-
specting the effect on this case of the recent A.A.A. and
¥.R.A. ‘legisiation and of any code that may be spproved pur-
suant thereto. It was agreed, except by counsel for the
Spreckels intercsts, that at any rate until such a code shall
have been formulated and spproved, this case had not become
moot. In the circumstances, it has seemed best fully to con-
sider and to decido the casc as submitted; if and when a code
ghall have been approved for this industry, the injunction
decree may be modified or suspended to the extent, if any,
thereby mode neccssary. :

The motions heretofore mode ond several times rencwed
on behalf of defendont Spreckels Sugar Corporation and cortain
of its present and former officers, to dismiss as to them on
the ground that they had ccascd all active connoction with the
Institute before this suit whs filed and that by reason of the
Spreckels Company's insolvoncy, receivership and cessation of
all business, no danger of the resumption of thoir wrongful
activitics was threatoned, must bo denied as to Spreckels
Sugor Corporation and Rudolph Spreckels. The former has not
vet been dissolved ond may in some way be reorganized; the
lottor, cover o dominant figurce in the Institute, on important .
one in the industry and still the principal figure in the
Company, was conceded by his counsel as late as last October.
as "most interested in obbalnlng a reorganization of this .
Company if he could, and is st11l talking about ik, and still
hoping that someﬁhlng will come of it", < .
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In these circumstances, I camnot say that the danger
of renewal of their former illegal activities has passed,

Ag to defendants Harper and Stone, a different gitua-
tion is presented. They have long since, though after suit
was filed, joined a nowly established sugar brokorage firm
ond since then have apparently had no other active conncction
with the industry. Brokors had not been made ‘defondants in
thig procoeding. Assuming that the petition would have been
sustained as against brokors jointly with the membors of the
Institute, I canmot deem this alono a sufficicht roason now
to retain theom in the case and thus to mike thom alone of the
many brokers defendsats thoroin. Regoidless of the situation
vhen sult was'filed, there scems now to be no impending threat
by Harper or, with some 1ittlée doubt, by Stone, of a renewal
of the wrongs with vhich, in a copacity other than that of
brokers, they werc originally chdrged. As to these two do-
fendants, the petition will be dismissed without prejudice.

A decrec together with findings of fact, pui*sy,apt to
the views hereinabove exprossed, moy bo submitted. -

Mar. 7, 1934 © (Signed)

Juli mr;' B!Izpcl;
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APPENDIX

(ODE OF ETHICS
 ‘THE, SUGAR TNSTITUTE, ING.
Za

Among the purposes for Whlch ‘this Instltute was
formed were the following: - - -

To promote & high standa.rcl of bus:.ness
ethics. in the industry; to ellmmate trade
abuses' to promote uniformity and certamty .

in business customs and pra.ctlces, and to.
promote the service of the industry to, the ,
Public.

Accordingly, the organization of this Institute was
a frank recogn:u.t:l.on, in and of itself, that customs and
practices had grown up in the industry which were unsound
and unbusinesslike, and which were harmful to producers and :
consumers alike. These customs and practices had resulted
in confusion in the trade and discrimination as betweon
purchasers, with a consequent uneven and uneconomic dis-
tribution of sugar to the public. The more important regult
to the industry was -a demoralization and restriction of the
retail trade in sugar and a rotardation of the normal in-.
crease of consumption.

Believing that the trade will welcome 2 rectification
of those business methods of the industry vhich have served
to promote discrimination betweon purchascrs; and belioving
that the public will be better scrved if the present channels
of distribution are preserved and enlarged by maintnaining
equality of busincss opportunity omong merchants of sugar:
and believing that the members of the industry will recognize
that it igs in the interest of the industry to encourage and
promote the wider distribution of its product to the ond of
inercasing its consumptions

The Institute declares its policy to be founded upon,
and recommonds to its members the adoption of business
methods in 'xccordmce with, the following principles,
to wit:

1. A1l discriminations betwoen customers should be
abolished. To that end, sugar should be sold only upon
open prices and torms publicly announced.
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£ODE, .OF  BTHICS

2. The busino s of the sugor refining industry is
that of reofining o row product, the price of which to the
industry 1ls the controlllng ‘foctor in thO'prlce “hich the
industry roceives for its own reflncd.pro&uct,'and the
industry ag a purchascr of TOT sugar recoives no con-
cessiong for quontity purchasod.; Concesgions made by the
industry for the. guantity of reflnod sugor purchased have
rosulted in discrimination bctwcon custoners, vhich ‘dig~
erimination the Institutc bolicves it to be in the infer-
est of the industry, of the trado ond of tho public to
avoid. The Institute accordlngly condomns as “discrimino-
tory, and in so far as this industry is concerned as v~
businesglike, uneconomic and unsound, concessions made
to ﬁurchasers on the basis of quantity purchased.

3.'_The following trade practices if not uniformly
employed with all customers. of-a-refiner are discrimina-
tory. Furthermore, if not secretly employed they will of
necessity be generally demanded, with the result that
they must then be uwniformly employed or abandoned. I
mnifermly employed they: smount %0 a general price con-
cession which should frenkly take.the form of a price:
reduction. - Thoe Institute condomns them as uncthical cxccpt
when practiced openly; as ‘discriminatory unless uniformly
cmployed: and in wny ovont as wasteful wnd.unbu51nessllko.

(a) Varlntlons from tho open and publlcly
_onmounced prices and ferms, including (but
without limiting the generality of this . L
clause) the following: A "

Special ollowances by way of discounts,. - -
brokerage, storage or adverbising; voriations
‘from openly pnnounced grade or. peckage differ-
entials; reduction or substitution of ‘grades-or p
packings; delayéd billings; full discounts in. '
cases of delayed payment: and rebates or other: -
allowances by any name or of any nature.-

(b) Spllt b;lllngs, except on cars s moving on an
80,000 1b. minirmm and rate. '

(¢) The use of differential rates on consignments,
or otherwise than on direct shipment& over differ-
ential routas at customers! request{‘A;
(d) Pagyment .of brokerage wherc any part thercof
inures to the benefit of the purchaser.
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CODE OF FIRTCS

: 'c'z"h'i:‘)iises in which ., |
res’ccd, or W:Lth K

' (e) *Storage o sugair’ -4
customers or brokers

] _'f bus:mess oi‘ the day on. wh:l éh an advance
in prlce ig announcod 'by the reflner.

(g) Spocn.a.l ‘servichs to customers mthout appro-
priate cha,rges the orE. . " :

(h) T.ho Sqlen ef sc_‘ ond-ha,nd Sugar by rcf:.ners. o

{i) * Sales for expo:r‘b u_nder contra.cts whlch do
not prov:.de for sh:t.pmcnt out of tho country.‘

4. The .‘fzj.'c:"l:‘.b'f‘s‘{'"ﬁ,ri
of his product for “he. ref: e : )
trol, and the probable marsin: 0¢ hls nrof:Lt go. sm'Lll, a5 ko
render nlghly specula.tlve and unsound the gwlnb by him .of
options to purchaso higs 8 Ftn*'hcrmore unlogs equa,lly
available to a1l custom_'"' alikej-the glving of optlons ig-
dlscrlmlnatory. PhG: Inst ’buto ‘ .demns tbo glvnw ‘of opt:l.ons

by refiners

5. In tho 111t‘e aat ‘-of 5 more evon d:l.strlbutlon "to the
trade, the Institute Srmends: that ;suga,r sha,ll be con31gncd
only to recognized detentlon-‘pomt x shipr soorito
recognizéd morkets. and. then in car steamshlp
lines or to publ:r.c warehouses, _nnd tha.t thc control of* the
sugar shall roma.:.n mth the I‘OfanI‘-"-' ;

:

6, The Instltute recommends the use by memberg of uni-
form contraects to be a.dop'ﬁed by the Instltute for Ea,stern
Southern ond Wostern mancots. g

¥Sube. Par. B orlglm.lly re-"d.W

"Storage of svgar im cuswmers' Warehousos“ ond was
amended to read &s prlnted abovo 'by I‘CSOl’L‘LulOl’l
adopted Moy B, 1929. - ‘ :

**The words "or brokcrs“‘g.ppearmb ‘before tlhe word
"'zarchousges! wore s»mcker; 'eut 'by resolutlon
adopted May 2, 1989, = y

de d ot ok ORTKHTHE





