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sion which the Government sought, not that the court ap­
plied any different standard. As this Court stated in United 
States v. Yellow Cab Oo., 338 U.S. 338, 340-341: 

'' • • • The judgment below is supported by an 
opinion, prepared with obvious care, which analyzes the 
evidence and shows the reasons for the ftnding8. To us 
it appears 1:0 represent the considered judgment of an 
able tiial judge, after patient hearing, that the Govern­
ment's evidence fell short of its allegations-a not 
uncommon form of litigation casualty, from which 
the Government is no more immune than 

The Government now tries to :find an error of law in the 
trial judge's factual analysis. The Government implies that 
he did not recognize that a minority stockholder mo.y 
control the corporation (Govt. Br., pp. 94-9:S). in 
the opinion supports this notion. The fact that the trial 
court felt impelled to, and did, loo le to all the evidence in 
determining whethex in thi.s case a nlinority stockholding 
had resulted in control, shows that the trial court did not 
fall into any such error of law as the Government suggests. 

The Government says (Govt. Br., .p. 94) t11at the court 
below ''seems to have proceeded ou the basis that, in order 
to eontrol, du Pont must have conducted itself as though it 
held a majority of the General :Motors stock.,, That cer­
tainly is tb.e meaning of "working control," which wns one 
·of the Government's theories of control. The trial court, 
however, neither limited its :findings to that theory nor 
rested them on that one test. He found also that du Pont 
has not been "the controlling fo1·ce in the direction of 
General M-0tors' affairs'' (R. 31'6), which dhectly meets 
and disposes of the Government's "controlling influence" 
theory. Finally, his specific :findings that General :Motors' 
purchases were not influenced by any preference extended 
to du Pont are a complete negation of the Government's 
theory -0£ "inevitable" psychological contr-01. 
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The Government also says (Govt. Br., p. 97) that "The 
outcome of a possible futu:re proxy :fight is not an appropri­
ate test of control." VVe would agree that it is not the test 
of control, but it is a factor which is not irrelevant, and 
which need not be ignored. Moreover, it was an issue which 
the Government, not the defendants, injected into the trial. 
All the trial court did was take into account along with 
everything else the evidence indicating that it was entirely 
speculative whether du Pont's 23% interest would prevail 
in case of a contest. That was certainlv not an error of law . . 

·The Government cites a number ·of cases which hold or 
recognize that a -0orporation 'litay be controlled by a large 
minority stockholder, as if that were dispositive of the 
issue here. Neither appellees nor the trial court hav~ de­
nied that possibility. They only have asserted that such 
control does not necessariJy exist. This Court went no fur­
ther in the statement from North America;;i (Jo. v. S.E.C., 
327 U.S. 686, which the Government cites. It said (327 
U.S. at 693) : 

"But it does not follow that North American's domi­
nation of its system was any less real or effective. His­
torical ties and ass.ociations, combined with a strategic 
holding of stock, can on occasion serve as a potent sub­
stitute for the more obvious.modes of control." (Italics 
supplied.) 

The Court said'' can on occasion,'' not ''always does.'' The 
next sentence states ·only that "Domination may spring- as 
readily from subtle ·Or unexercised power as from arbitrary 
imposition of command.'' This again was merely a state­
ment of a possibility of fa-0t, n'Ot a rule of law. 

In Rochester Telephone Cor'p. v. Uniter], States, 307 U.S. 
1'25, this Court was concerned with a -company h.olding one­
thir-d of the stock .of another, together with a veto power 
over its decisions by reason of a provision in the eorvorate 
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charter requiring an 80o/o vote to decide major question;;. 
The Federal Communications Commission had held this to 
be "control'' under a statutory provi::;iou subjecting to 
the Aet certain types of carriers if they were directly or 
indirectly eont:rolled by another carrier. This Court did 
not peremptorily decide that the first company controlled 
the second, although the case seems like an easy one. It 
said (307 U.S. at 145-146): 

"Investing tbe Commission ·with the duty of ascer­
taining- 'control' of one company by another, Congress 
clid not imply artificial tests of control. This is am, 
issue of fact to be dete~·mined by the special circwm­
stanoes of each case. So long; as there is warrant in the 
record for the judgment of the expe'rt body it must 
stand. The suggestion that the l'efm;al to regard the 
New York ownership of only one third of the common 
stock of the Rochester as conclusi11e of t.he former's 
lack of control of the latter should in validate the Com­
mission's :finding, disregards aatualitie~ in i-;ueh inter­
corporate relations." (Italics supplied.) 

It is to be noted that although the Oourt wn~ rejecting the 
suggested rule of law that a company owning one-thll'd of 
the stock of another cannot conceivably eonttol the second 
corporation, it was not establishing a converse rule of law 
that any such stockho1ding necessarily implies control. 

The Government cites a number of cases under the Public 
Utility Holding Company A.ct, of which the Norf.li Amr•r­

ican case, 327 U.S. 686, is the leading decision in thi~ Court. 
But those cases arose under a statute the purpose of which 
was to regulate the holding company relationship a~ such 
because of partieular abuses in thE> public utility field . The 
statute provides that a holding of 10% or more of voting 
securities of a utility company is presumed to bCl sufficient 
to establisn a ''controlling- influence,'' ( cfofined aR ~ome­
tbiug less than actual or working control-America.n Gas 
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and Electric Go. v. Commiss1ion, 134 F. ·2a 633 (0.A.D.C.), 
certiorari denied, 319 U.S. 7-63), but this pre.sumption is 
subject to rebuttal before the Oommission, as this Court 
recognized in the North Ame-rioan case (3·27 US. at 697) .112 

Thus under the Holding Company .A.ct, a company is given 
a chance to prove its independence, despite a large minority 
stock interest. If it fails, the consequence is that it is sub­
ject to regulation by the .Securities and Exchange Commis­
sion, but the relationship does not become illegal.118 

The .Sherman .A.ct contains no such broad, but rebuttable, 
definition. It reflects a different legislative policy applic­
able to all business, not just public utilities. And yet the 
Government would read into it a policy far more stringent 
than that embodied in the Public Utilities Act, to the effect 
that a substantial minority stock interest by one business 
corporation in anothex must have such an effect on com­
mercial relations between the two companies as to be 'Out­
lawed. 

The cases cited by the Government all are consistent with 
the findings of the trial court.114 None of them suggests 

112 Another section of the Public Utility Holding Company Act defines 
an affiliate as a company owning 5% of the stock of another com­
pany, or any pe1·son determined by the Commission to stand in such 
l'elation thereto that there is liable to be an absence of a1·m's length 
bargaining, so as to require that they i:>e subject to the regulatory 
provisions of the statute (16 U.S.C. 79b (a) (11) ) . 

113 In the course of the debate on the bill, Senator Whee]e1·, chairman 
of the Committee in charge{ said, with reference to the 10 percent 
clause (79 Cong. Rec. 8397 J: "That is only pdma facie evidence; 
but even if they hold 40 percent of the stock of a company they :may 
come before the Commission and produce evidence that they are not 
actually in control of the company, and the Commission is directed 
to make a nhding and to exempt them if they a.re not actually 
controlling the company as the word "cont rol" is defined in the bill. 

114: In the sing·le antitrust case ref erred to, Union Pacific Railroad v. 
United States, 226 U.S. 61, 95-6, the Union Pacific had acquired 46% 
of the stock of Southe1·n Pacific and had admittedly obtained full 
control of the latter company. In MO?·gan Stanley & Go. v. Securities 
& Exchange Comission, 126 F. 2d 825 (C.A. 2), the eompany had 
not invoked iti; right to rebut the statutory presumption under the 
Holding Company Act, and the Court of Appeals merely noted that 
applying the statute in such cases was not unreasonable, since 
''mnch le.13s than a majority of stock is frequeri,tly sufficient for 
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more than that a substantial minority 'ntay possess control 
of a corpol'ation. They do not foreclose factual inquiry, 
but invite it. This Court in the North .American and 
Rochester' cases and the lower court~ in the Securitie::; and 
Exchange Commission cases have been careful to note that 
they were not deciding the factual question for tbem~elves, 
but sustaining decisions of the fact finding agency as sup­
ported by su:}Jstantial evidence. Although tbe :;cope of re­
view is somewhat different in reviewing a trial court's find­
ings, the issue here is just as factual and the findings of 
the fact :finder are entitled to weight, whatever way the 
issue has been decided. 

Government counsel are aaref ul never to say that their 
position is that a 23% stock interest, plus a somewhat 
smaller proportion of the Board of Directors, constitutes 
control as a matter of law. But their argument comes 
down to the same thing. This is shoVt'1l by their i·epea.ted 
statements that control is "inevitable" (Govt. Br., pp. 77, 
79) in that circumstance, and by their statement that (Govt. 
Br., p. 79): 

'' • • • So long· as human activity is influenced by 
personal interest, the management of General ~1otors 
must tend to lean toward du Pont whenever a reason­
able clioice exists; without instructions, without any 
eommunication or guidance, General 1\fotors will prefer 
its associates over strangers.'' 

These referen~es to ''inevitable consequences", and to what 

purposes of control." And the pnssnge from Efoctric Bond & Slla?'O 
Co. v. Securities am.ti Ere.change Com·mission, 92 F. 2d 580, 590-91 
(C.A. 2), a:ff1d. 303 U.S. 419, which the Government quotes, states 
only that the rebuttable stntutory presumption is not nrbitra.ry nnd 
unreasonable since "practical control is often exet'eised and retained, 
through the ownership by those who are alrendy in managerial con­
trol of ::i suhstnntial :minority of the voting power." [Italics supplied] 
Natwral Gas Pipe Line Co. v. Slattery, 302 U.S. 300, cited by the 
Govermn.ent at :pnge 89 of its b't'ief, wns conee1·ned with the con~ 
stitutional right of a. state to inquire ·into whether cont1·ncts between 
public utility holding companies and their affiliates were at a1-m's 
length, even though the pnl'ent l1eld Jess than a mnjority of the 
affiliates' stock. 
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the management of General 1'.:fotors ''must'' do, in the face 
of evidence and :findings that it didn't, appear to be an 
effort io establish what is in substance a conclusive pre­
sumption. "'Whether this be called f.actual or legal, its 
effect is to create a rule of law irrespective of the facts­
contrary to the Government's statement elsewhere (Govt. 
Br., pp. 911..:2) of its own position and to all of the cases 
which recognize that control is a ruatte1· to be determined 
upon the facts of each case. 

Either the Tecord shows that du P.ont exercised a con­
trolling influence over General Motors or it doesn't. If it 
does, resort to the theory of inevitability is unnecessary. 
If it d.oesn 't, the theory is obviously fallacious so far as 
this case is concerned. In either event, the theory does not 
justify a disregard of the :findings, amply supported, that 
on this record General 1\fotors was not subject to du Pont 
domination. 

Even if the Government were right in the factual prem­
ises 0f its argument and were conceded to be omniscient as 
to what is ''inevitable'' in human behavior under given cir­
cumstances, its argument does not make ont a case under 
the Sherman Act. The arg·ument postulates that the par­
tially -0wned .corporation, General Motors, has free will in 
the conduct of its business.11~ By this variation ·of the Gov­
ernment's theory not .only conspiracy is dispensed with, 
but coercion as well. What remains is .only a hypothetical 
predilection for dealing with a substantial stockholder. 
That is not ''restraint,'' in any sense that the ·courts yet 
have .construed the word under the Sherman .A.ct. 

111> Thus, the Government argument continues (Govt. Br., p. 98) ; 
"Let it be assumed, :for exam;ple, that Corporation A }}urchases a 
sufficient interest jn Corpout10n B so that, everything else being 
equal, Corporation B will Jll'efer A over its competitors. At the 
same time, A has not a sufficient interest to impose its will on B 
in other matters. B is free to act as it desire::;, but, because of A's 
stock holdings, gives it preference. That, we submit, is but another 
type of 'combination' in restraint of trade." 
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The theory of inevitable psychological pref~rence thus 
advanced by the Government would have the practical re­
sult that no one could conduct business with a corporation 
in which that person owned a substantial amount of stock, 
because it would be presumed conclusively that in all such 
dealings the corporation would favor its stockholder and 
therefore would illegally restrain the trade of others. :More 
specifically, it would mean that Curtice, the present presi­
dent of Genei·al 1{otors, could not lawfully permit General 
M-0tors to buy anything from du Pont, even though it were 
the best and cheapest product -0f its kind which could be 
found. No case supports any such view, and the fact that 
even under the Public Utility Holding Company Act Con­
gress only established a rebuttable presumption proves 
how unsound it is. 

The Government, discarding its former claims of c.on­
spiracy by voluntary agreement, has rested its case in this 
Court squarely upon the theory that du Pont controlled 
the purchasing polieies of General Motor~, there by obtain­
ing -preferential treatment for du Pont. 

The trial court found, upon the entire record> that 
du Pont did not have such control of General Motors as 
would enable it to coerce or dominate General l\1:otors' oper­
ating management. It found also that in fact du Pont bad 
not been preferred by General Motors in purchasing but 
had been oblig·ed to compete for all the business which it 
obtained fr-0m the General Motors divisionR. An abundance 
of convincing evidence supports those findings. 

The attempt-s of the Government to pose its disagree­
ment with the trial court's :findings of fact as if they arose 
from s-ome error of law are transparently artificial. Every 
relevant rule of law in support of which the Government 
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has produced any authority was applied correctly by the 
trial court in deciding the issues of control. 

The trial court's ·.finding·s of ''no control,'' like those of 
''no preference,'' are not clearly erroneous, or erroneous 
in any degree, and they require affirmance of the trial 
court '·s judgment in favor of General Motors. 

IV. 

THE FACT THAT FOR 35 YEARS NO RESTRAINT OF 
TRADE HA'S OCCURRED INVALIDATES THE GOV­
ERNMENT'S THEORY THAT DU PONT HAD BOTH 
THE POWER TO EXCLUDE COMPETITION AND AN 
INTENT TO DO SO. 

For conduct to oonstitute a violation of the Sherman 
Act, there must be an actual restraint or monopoly, a con­
spiracy or agreement, or power coupled with an intent to 
i·estrain or monopolize. Although the essence of the Gov­
ernment's case in the court .below was conspiracy and agree­
ment, it has abandoned those claims here. The trial court's 
findings, amply supported by the record1 establish that 
there has been no actual restraint or monopolization of 
Gene1·al Motors trade. The Gov~rnment failed to prove 
that du Pont restricted General Motors' freedom to deal 
with whom it -chose, or that General Motors had accorded 
du Pont preferential treatment because of '~power'' or 
''influence'' resulting from its ownership of General Motors 
stock. The Government's argument to the contrary runs 
squarely into the trial court's findings. (See Point Il, pp. 
171-95, supra.) 

The Government argues, however, that du Pont bought 
the stock ''with the intention of getting a preference in the 
trade of •General Motors" (Govt. Br., p.113). It cit~s cases 
holding unlawful either an actual restraint or the "e:ilst­
en~e of ·power to exelude -competition when it is desired 
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to do so*•• coupled with the purpose or intent to exercise 
that power" (United States v. Griffeth, 334 U.S. 100, 107; 
American Tobacco Company v. United States, 328 U.S. 781, 
809, 811, 814). And it makes repeated references to the 
Raskob report of December 19, 1917 (GX 124, R. 479, 3208) 
and a few other early documents-none later than 1926-
which it -0laims show that du Pont acquired its General 
Motors stock with the intention of getting all of General 
Motors' business. 

But none of the documents relied on by the Govern­
ment says that the du Pont company, or anyone connected 
with it, ever intended to exert coercively any power or 
influenee over Gene1·al Motors in order to obtain prefer­
ential treatment :from its purchasing departments. That 
is only what the Government thinks should be inferred 
from the documents whlch it cites. It would have that in­
ferenee drawn from those documents alone, without ref er­
ence to the testimony that the writers of them had no such 
intention or to all of the other evidence, including the fact 
that no sueh coercive pow·er or influence ever was brought 
to .bear upon General 1'Iotors, which puts those documents 
in a di:ff erent light. 

The trial court, considering all of the relevant evidence1 

found that du Pont did not have the intention for which the 
Government contends. 

Furthermore, even assuming that there was any evidence 
-0£ such an intention, it would fall short of an intention to 
restrain trade or to monopolize. In 1917 and the years im .. 
mediately thereafter General Motors was a relatively small 
part of the automobile industry and that. industry, in turn, 
was only a small part of the market for the things which 
du Pont hoped to supply to General :Motors (see Statement 
of Facts, supra} pp. 6-7). Consequently, an intention to 
preempt the General Motors business would not ba ve in-



221 

volved a sufficient share of the relevant market to violate 
the antitrust laws. (See infra, pp. 223'--8). 

Moreover, quite apart from the evidence which supports 
the trial court's findings on both control (power to exclude) 
and intent, we submit that the doctrine set forth in the 
~ases referred to above, that power to exclude competition 
coupled with an intenti-0n to do so is unlawful, cannot be 
applied reasonably, or consistently with the eonte:x:t in 
which those .cases were decided, when, as here, no exclusion 
of competition has resulted over a long ·period of time. 

It .seems obvious that when monopolization bas not oc­
curred in fact during a period of many years, either the 
power or the intent, or both, must bavei been absent. If 
power existed, but was not exercised for such an extended 
period, the possessor could not have intended to exercise it. 
If the intent were held to have existed over such a long 
period of time, but had not resulted in monopolization, it 
must have been because the possessor lacked the power to 
implement such intent. 

In the .Ll.rnerioan Tobacco case it was found that the de­
fendants had adopted and practiced resfa·fotive arrange­
ments both in the purchase of tobacco leaf and in the mer~ 
chandising of cigarettes which plainly were exclusionary in 
purpose and effect and could have no other result than that 
·of curtailing existing competition or inhibiting potential 
competition. Under those circumstances, the exercise of the 
monopolistic power through trade practices, with the oo­
vions intent of monopolizing, rendered unnecessary any evi­
dence of specific instances of the exclusion of competition. 

The same thing is true as to United States v. Paramount 
Pictures, 334 U. S. 131, where thls Court held that proof 
of specific instances of exclusion was not necessary 
to the Government's ease. There the defendants had form­
ulated a framework of trade practices and had perfected a 
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network of interdependence which specifically were found 
to have been e:xelusionary in intent and in necessary effect. 

In th~ G1·i"jfith case the defendants had u~ed their cii·cuit 
buying power to obtain monopoly rights in the form of ex­
clusive privileges which were unavailable to their corn~ 

petitors (334 U.S. at 109): 
"It cannot be doubted that the monopoly power of 

appellees had some effect on their competitors and on 
the growth of the G:riffith circuit.' ' 

It is one thing to hold, as in the cases discussed above, 
that specific proof of exclusion or elimination of competition 
may be dispensed with where both the power nnd intent 
to monopolize have been established convincingly by other 
evidence. It would be quite another thing to hold, as would 
be necessary in order· to apply the "power plus intent" rule 
to this case> that a court may disregard the logical compul­
sion. of the fact that the natural effects of the possession of 
power to monopolize coupled witl1 intent to monopolize hnvc 
failed to materialize over a period of more than three 
decades. 

The Government fu1·ther contends that even if a specifie 
intent has not been shown, the "inevitable result" of 
du Pont's ownership of General l\{otors stock is that it 
would receive trade preference. The same answer applies 
here. If there was no such trade preference for many years 
preceding the trial, there is no room for the argwnent that 
any such result was "inevitable". The Government relies 
on such concepts as "inevitability" to conceal its lack of 
-evidence, in disregard Qf the affirmative evidence thnt 
General :&rotors did not buy on a preferential bm~i~. 
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v. 
THE GOVERNMENT HAS NOT PROVED THAT COM~ 

PETITION IN A MARKET HAS BEEN RESTRAINED 
OR MONOPOLIZED. 

There is an additional reason, not reached by the .trial 
court in its .findings, why the Government failed to prove 
any violation of the Sherman Act. 

In the Statement of Facts (swpra, pp. 7-8) we have 
shown that both at the time of du P<mt 's acquisition of stock 
in General Motors and at the time of trial, du Pont '.s sales 
to General Motors and to the entire automobile industry 
constituted a small pro.portion of the market for the prod­
ucts which it could sell to General Motors. The trade which 
appellees -are alleged to have l'estrained or monopolized 
is in the commodities which General Motors buys :from 
du Pont. The Government has -chosen to rest its case on 
the iten1s bought in largest volume, :finishes and fabrics. 
If the market for these products were solely or mainly 
the General lviotors Co1'Poration, or the automobile indus­
try as a whole, General ~Iotors' volume and present share 
of the .automo·bile industry 1night constitute a market large 
enougih for the !Governme11t to rely on. Butt the record 
shows t4at the market for these products is not so limited. 

Both in 1917 and today the varnishes, enamels and lac­
quers such as are used on automobiles were and are used 
on many -0ther products; in 1948 du Font's sales to General 
Motors constituted less tha!!- 4% of all sales of such prod­
ucts. (See p. 8, sitpra.) In 1917, when General Motors' 
share of the much smaller automobile market was 11%, the 
percentage was undoubtedly much less. 

The record also shows that the kinds of fabrics used for 
automobile trim (artificial leather) and convertible top ma­
terial are used in the mannfaeture of many other products, 
such as furniture, luggage, brief eases, baby carriages, .ha.a-
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socks, bicycles, sporting goods, footwear, belt~ and table 
mats, inter alia. General Motors' purchases of $3,700,000 
of these fabric.s from du Pont constituted only 20% of 
du Pont's faibric sales and 1.65'0 of the total market. (See 
p. 8, supra.) 

We submit that even the exclusion of competition result­
ing; from complete vertical integ-ration-whicb is not illegal 
unless competition in a substantial portion of a market is 
restrained (U1iited Btates v. Columbia Steel Co., 334 U.S. 
495)-does not violate the antitrust laws when so small a 
:percentage of the competitive mRrket is affected. The re­
sult must be the same when a 23% stock interest is involved. 
No case suggests that a preferential buying policy, such as 
the Government has alleged but not proved, affecting such 
a small percentage of a market would be illegal. 

The Government proved only that du Pont's sales of 
:finishes and fabrics to General Motors were large in volume, 
and that General ].fotors was tbe leading manufacturer of 
automobiles for t.he later yea1·s co\ered by the record, its 
proportion then running from 38% to 45%. The Government 
did not seek to show that the identical products were not 
used on a large scale for many other purposes in many 
other industries, as the record, as well as judicially notice­
able statistics, show they were. Nor did the Government 
prove that the automobile industry in general, or General 
Motors in particular, comprised a large or substantial share 
of the total mal'ket. But it is the share of the market 
affected, not merely tbu amount sold to a single customer, 
whfoh is significant antitrustwise. 

Fargo Glass & Paint Co. v. Globe American Corp., 201 
F . 2d 534 (C.A. 7), certiorari denied, 345 U.S. 942, holds 
that the effect upon the market for the product, not upon 
transactions of the acquired company, is conti·olling. There 
the Maytag Company had bought 40% of the stock of the 
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Globe Corporation, a manufacturer of gas ovens, in order 
to obtain all of Globe's output, amounting to about $5,000,000 
.a year, for distribution by ].{aytag. This caused Globe to 
cancel a number of agreements with local distribnto'rs and 
dealers including the plaintiff. Unquestionably ithe acquisi­
tion restricted the market for Globe's output. But the 
evidence showed that there were about '70 manufacturers 
of g·as r~nges, that Globe was about eighteenth in size, sell­
ing a little less than 2% of the total, and that accordingly 
the plaintiff had ·other sources of supply readily -available. 
The court accordingly held (p. 540) that neither the Sher­
man .A.ct nor Section 7 of the ·Clayton Act had been violated, 
inasmuch as there was no evidence .that "Maytag· intended 
to monopolize the trade of selling gas ovens, '' even though 
it was obviously monopolizing the entire market for Globe's 
gas ovens. 

The Government might have been warranted in relying 
on General Motors' shaTe of the automobile industry as 
being a substantial enough part of the market if the 
automobile industry had been the sole market, as it would 
be for such a product as tires (as :to which the Gove'rnment 
has abandoned its case), salable in no substantial market 
other than the manwacture of automobiles. But to take 
an example which differs only slightly from the actual case, 
General Motors doubtless buys a large quantity of pencils 
and paper clips, though certainly only a very small per­
centage '°f the total market for those produ~ts. For General 
Motors to enter into a requh·ements contract for its pencils 
or clips would not affect a substantial enough portion of 
a market to be unlawful. 

Here the e.ff ect upon competition in the paint and fabrics 
markets of the 1conspiracy ol·iginally alleged, whereby Gen­
eral Motors was to buy all possible supplies from du Pont, 
would have been the same as if du Pont had acquired 100% 
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interest in a c0111pany consuming 1.6 % of the kinds of 
fabrics it manufactured, and perhaps 4% of tlrn kinds of 
nnishes. (The effect of the preferential buying policy to 
·which the Government has now reduced its charge, and 
whfoh the court below found not to exist, would obviously 
be mu{!h less.) Neither tbe effect nor its illegality can be 
different because the company is a very large commmel' oi· 
manmaeturer of other products. 

The Governn1ent doubtless will stress the great size of 
General Motors. But tlrls case does not involve any trans­
actions of great magnitude in proportion to the pertinent 
Jna:cket. 

We recognize-, of com·se, that this Court has stated that 
in some afr~umstances "It is unreasonable pe1· se to fore~ 
close -competitors fr-0m any substantial market" (Interna­
tional Salt Go. v. United States, 332 U.S. 392, 396; Fa.shio1t 
OrigVn.ators Giiilil v. Fede,·al Trade Com.m;i~~sion., 114 F. 2d 
80 (·C.A. 2), a:ff'd. 312 U.S. 457), and that it is enough if 
some "appreciable part of interi:;tate commerce is the sub­
jee.t of a monopoly, a restraint -or a com;piracy" (United 
States Y. yellow Cab a o., 332 u .s. 218, 225). If tbis gen­
eralization were taken literally all large-scale purchase 
eontracts, and all ve1·tical int<.>gTation- the natural result of 
which is that "a subsidiary 1Yill in all probability denl only 
with its parent fo1· good,c; the pnrent can furnish,, (Unit<'<l 
States v. OoT!wmbia Steel Co., 334 U.S. 49:i, 5'23)- ·would be· 
come illegal per se. The Repo·rt of tlte Attorney General's 
1\'a.tional Oor/1/mittee To St~edy the Antitn1 ... ~t Laws states 
(p. 4S): 

"Under Sections 1 or 2, Coltt:mhia Steel makel" dear 
that this concept of the n1arket cannot be invoked 
1vbenever competition is excluded for a substantial 
volume of business, as in ordinary cases of vel'ticnl in­
teg-ration. Thell- legality d'Oes n-0t turn on t11e inten­
tional monopolization of the bu~iness of tbc company 
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integrated. This would make all vertical integration 
illegal under Se-0tion 2. Instead, the legality of inte­
gration i·ests· on the extent to which analysis reveals 
that market con1petition is restrained." 

The Yellow Cab case was concerned with allegations that 
a cab manufacturer required affiliated ta:rieab companies 
in four cities to buy exclusively n·o1n it. In those cities the 
affiliates operated various percentages up to 100% of the 
taxicabs, so that the alleged exclusive dealing requirement 
established local monopolistic situations. In United States 
v. Golwmbia Steel Go., 334: U.S. 495, 521, the Court noted tl10.t 
there· was charged in the Yellow Cab case ''a plan, an intent, 
to monopolize the oab business, from Jnanuf'acture through 
operation in the four 1arge cities". 1.rh0 Coltumuia case con­
strues· the Y elloiv Cab decision as not supporting the theory 
that all exclusive dealing· arrangements or vertical integTa­
tions are illegal pe1· se whenever they involve substantial 
amounts, ·but not a substantial portion of the market (334 
U.S. at 523, 525). 

Restraint .of a substantial quantity by itself may be un­
lawful when it "falls within the class of resti-aints that 
are illegal verse" (334 U.S. at 522), as in the International 
Salt and Fashio1i Guild cases, or within a category of re­
straint explicitly singled out by Congress as obnoxious, as 
in Se-ction 3 of the Clayton Act (Standard Oil Oo. v. United 
States, 337 U.S. 29·3, 311-314). The Standard Oil case noted 
epecifi-cally that "We are dealing here with a particular 
form of ag-reement specified by ~·3 and not with different 
e:u~ra:ng-ements by way of integration or othe1·wise, that may 
tend to lessen c01npetition" (337 U.S. at 311). 

These cases together, and the Yellow Gab case on its 
facts and as construed in 0 olumbia Steel, do not bold that 
even a vertical integration, wlrl.ch necessarily will eliminate 
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competition for the products of the affiliated company, is 
illegal whenever the transactions between the affiliated 
companies are substantial in volume. There must be a 
restraining effect upon competition in the market, national 
or local, as the case may be, of which the intra-company 
transactions are a part. 

This principle is plainly applicable here, where the most 
that is now alleged is that a 23% stockholder received a 
preference. Such restraint even if proved would not be 
unlawful per se. The bui·den was on the Governm~nt to 
prove that a sufficient portion of a market was affected, not 
merely that the sales to General Motors were larg~. It 
made no efiort to meet this burden-and what evidence 
there is in the r~cord on the subject shows that the contrary 
is true-. The Government's case is therefore defective for 
this reason, as well as for those mentioned by the trial court. 

VI. 

THE GOVERNMENT IS NOT ENTITLED TO RELIEF 
UNDER SECTION 7 OF THE CLAYTON ACT. 

Section 7 of the -Clayton Act, before the 1950 amend­
ment which is admittedly inaJ;>plicable here, provides that: 

"No corporation engaged in commerce shall acquire, 
directly or indirectly, the whole or any part of tbe 
stock or other share capital of another corporation 
engaged also in commerce, where the effect of ?.uch 
acquisition may be to substantially lessen competition 
between the eorporation i.vhose stock is so acquired and 
the corporation making the acquisition, or to rt>strain 
such commerce in any section or community, or tend to 
create a monopoly of any line of commerce.'' 

The purpose of this provision was to reach in their in­
cipiency acquisitions which were likely to restrain or mo-
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nopolize commerce-=-not to require the divestiture ·of stock 
over 30 years after an acquisition, when no restraint or 
monopolization has been shown. 

We do not contend that the Government is barred merely 
because it does not proceed under the Clayton Act until 
many years after the acquisition.116 But when the Govern­
ment brings a proceeding 30 years after a purchase of stocK, 
it must pass two barriers, which would coalesce into one 
in -a s.uit brought near the time of the acquisition. It must 
.show: 

(1) That the acquisition was unlawful when it was made. 
Section 7 only makes acquisitions unlawful in cer­
tain circumstances, not the retention of stock law­
fully acquired. It has never been thought to apply 
retrospectively so as to invalidate acquisitions law­
ful when made. ·we do not deny, however-indeed, 
we insist-that it is proper to take into account evi­
dence as to what happened after the acquisition 
occurred in order to determine whether at the time 
of the acquisition the'l'e was a reasona:ble probability 
-of a lessening of competition or a monopoly. 

(2) That the acquisition wul be harmful to, Olf lilcely to 
harm, competition at the time suit is brought. For 
when the Government's action is instituted 30 years 
later, and there has been no injury to competition 
and no present probability that there will be, equity 
will not act even though a court, years ago, might 

116 "The lapse of time, indeed, may not condone the offense if offense 
the1·e was. It, however, may call offense in question and be an elew 
ment in the refutation of accusations long def erred, or determine 
against particular remedies.,; United States v. United Shoe Ma­
chinery Co., 247 U.S. 32, 45, 46. 
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have found a reasonable probability of a restraiut 
which never occurred in fact.111 

Here the trial court found "no basis for a finding" that 
there (1) "has been" or (2) "is" "any reasonable prob~ 
ability of such a restraint within the meaning of the Clay­
ton Act" (R. 466). We submit that both of those :findings 
are -0learly correct, on the basis of the record as a whole .. 
In view of the 30-year gap between acquisition and suit, 
unless this Court can say that both are clearly erroneous, 
the decision of the trial court as to the Clayton Act must be 
sustained. 

117 Section 7 hns previously genernlly been -rcg_nrdcd ns not npplicnbie 
to vertic~l combinations a.t all. The Federnl Trnde Commission, which 
has administrative authority under Section 7, stated ns recently ns 
1965 that: 

"WMJ.e the 1914 act a,pplied solely to Ttor~ontal mergers, the 1950 
act applies not only to horizontal ncquisitions but to vertical and 
conglomernte acquisitions which might substnntinlly lessen compe­
tition or tend to create a. monopoly." Federal Trade Commission, 
Report on Corporato Me,·gers a'zd AcqU1.sitio?t8 (1955). p. 168 
(Italics supplied) 

The Federal Trade Commission on n number of occnsions hns de­
scribed the section as prohibiting "acquisition of stocks in com~eting 
corporations". Report of the Federal frndc Commission on Inter­
locking Directorates, H.R. Doc. No. 652, Slst Cong., 2d Sess. 1 
(1951) ; Federal Trade Commission, Annual Report, 1087, p. 16; 
Statement by Chief Counsel Kelley in Hcnl'ings on H.R. 2734 and 
Other Bills before Subcommittee No. S of the House Judiciary 
Committee, Slst Cong., 1st Sess. 87 (1949). 
A 194'T Report of the House JudicinTy Committee in connection with 
an earlier effort to amend Section 7 described the scope of the section 
as prohibiting "the acquisition of stock of competitors.11 H . Ref.. 
No. 596, 80tn Cong., 1st Sess. 4 (1947). Indeed, the Governments 
brief recognizes that the House Committee Report on the 1950 
Amendment to Section 7 states th~t 11It has been thouC'ht by some 
that this legislation applies only to the so-called horizontal mergers/' 
H. Rep. 1191, Slst Cong., 1st Sess. p. 11 (1949). 

So far as we have been able to discover, neither the Fedenl Trodc 
Commission nor the De:partment of Justice, npnrt from this case, 
has ever sought to apply Section 1 (prior to the 1960 nmendment) 
to a. vertical integration. This interpretntion of n statute os inap­
plicable to circumstances which must have frequently recurred dur­
ing the period between 1914 nnd 1950 is entitled to grent wei~ht. 
Fede1·a.i TTcide Co1twn..ission v. B1mte Ifrothe>·s, Inc., 312 U.S. 349. 
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A. There Was No Violation of the Clayton Act When 
the Stock Was Acquired. 

Du Pont bought $25,000,000 worth of General Motors 
stock in December 1917, and another $26,000,000 (which, in 
view of an enlargement of General Motors' capital, still 
left it with .about 2S%) in 1919.118 We submit that these 
acquisitions were not unla'\\':ful' at that time (1) because 
there was no reason in those ·yea1·s for believing that the 
supplies needed by General Motors would constitute a 
sufficiently large prsoportion of a market f.or competition 
to be probably impaired, even if General Motors' pur­
chases .of some of its supplies were restrfoted to one com­
pany; and (2) because subsequent facts, which can be oon­
sideired in deciding whether there was a reasonable prob­
ability at that time, show that there was no such pr-0bability. 

1. In 1917-1920, wh.en du Pont aequired its General 
Motors stock, there was no reasonable probability that this 
would lessen competition or tend to create a monopoly in 
the market for the products du Pont was selling to General 
Motors. 

The question is not wheth~r there was a 1·easonable 
probability that du Pont might secure substantially all of 
General Motors' business in :finishes, artificial fabrics and 
celluloid. At that time, as we have pointed out, General 
Motors was only a small proportion of the market for those 
products-not only because it was a small part of the auto­
mobile industry, but beca~se the market for those products 
was not restricted to that industry. The Government made 
no effort to show General Motors' proportion of the total 
market, although the burden was on it to do so. The record 
and 1official sou~ces show that General 1'Iotor.s' share of the 

118 Late in 1920 it also aaquil·ed the stock purchased from Durant, but 
this was disposed of Jong before suit was brought. See pp. 11-12, 
13-14, supra. 
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automobile industry in this period ran from 11-19%. The 
General Motors divisions together in 1917 sold only about 
one-quarter of the ears sold by Ford. Federal Trade Com­
mission, Report on Motor Vehicle Indltist-ry, 1939, p. 27. 
Probably General Motors consumed no more than about 
$1,000,000 amounting to 1.4]'o of the market for varnishes, 
lacquers and japans. Du Pont sold $133,000 worth of cellu­
loid, a little ·over 2% of its production, to Buick and Chev­
rolet. See pp. 6-7, supra. No precise figures are avail­
able for the kinds of fabrics here involved, but the record 
does show the use of those fabrics for many purposes out­
side of the automobile industry. Sec pp. 6-7, supra. 

Thus, when the du Pont Company acquired its General 
Motors stock, General Motors as a customer was neither 
a ''substantial market'', nor a ''substantial share of the 
line of commerce affected''. (Cf. l1iternatio1uil Salt Oo. v. 
United States, 3'32 U.S. 392, 396; StwndanZ Oil Co. v. United 
States, 337 U.S. 293, 314). Even if a supplier had been 
able to preempt all of the General Motors' market for fin­
ishes, artificial fabrics and celluloid at that time, there 
would not have been a substantial diminution in competition 
in the market for those products. Certainly not enough 
of the market would have been affected to control price or 
to keep -0ompetitors from having· a large number of other 
outlets. 

The Report of the Attorney General's National Commit­
tee To Stu<lAJ the .thititnist Laws, agreeing with the decision 
of the Federal Trade Oommisc;ion in the matter of PiUsbury 
Mills, F.T.C. Dkt. 6000 (1953), states (p. 122): 

'' • • • that the effect of a me1·ger must be tested with 
reference to carefully defined market~ in regions where 
the merging companies do business. For Section 7 can­
not be satisfied by a mere showing that the merging 
compames do a large dollar volume of business. • • • 
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''The inquiry under Section 7 typically occurs in 
two settings: cases of vertical integration, involving 
noncompeting firms in related markets, or horizontal 
mergers, involving combinations of competitors. The 
legality of a vertical acquisition may turn on whether 
the integration signifi.cantly restricts access to needed 
supplies or significantly limits the market £or any 
product. In short, is there a reasonable probability 
that the merger will foreclose competition from a sub~ 
stantial shar·e of the market. Sometimes, the market 
share foreclosed may be so large as to support the nec--­
essary in:f erence 'Of substantially lessening- of compe­
titive opportunity. In others, different market :fac­
tors may be equally significant in determining w.hether 
Section 7 has been transgressed. In no merger case­
horizontal, vertical or conglomerate-can a 'quantita­
tive substantiality' rule substitute for the market tests 
Section 7 prescribes . 

• 
(p. 125) "Similarly, in a vertical acquisition, the fact 
that competitors of one -company are foreclosed from 
selling to the other need of itself signal no reasonable 
probability of a substantial lessening of competition 
or tendency to monopoly. On the contrary, the inte­
gration may create a company better able to compete 
with larger rivals. In addition, it may mean economies 
which in a competitive market may spell consumer 
savings. The question the ref ore is not merely whether 
competitors of either of the m~rging oompanies are 
denied access to outlets or sources of supply but wheth~ 
er ·companies competing, buying, or selling in the mar­
kets in which either company operated may, as a result 
of the acquisition, face a substantial lessening in their 
opportunity to take independent competitive a~tion. " 

The Government cites the Internatio1ial Salt and Stand­
ard Oil .cases as authority for the proposition that when­
ever a large amount .of commerce is affected, the Clayton 
Act is violated. These cases arose under Section 3 and not 
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Section 7. They cannot reasonably be thought to require 
construing the latter section as fol'bidding all stock acqui­
siti-Ons affecting a quantitatively large amount of commerce, 
irrespective of the actual effect on the competitive markets. 
(·Cf. United States v. OoZumbia Steel Co., 334 U.S. 495.) 
If that were not so, such mergers as have recently occurred 
in the automobile industry, between Studebaker and Pack­
ard and Nash and Hudson, which involved quantitatively 
muc.h larger units than either the St<JtJtdard Oil or the 
Inter1iatio1ial Salt eases, would have been unlawful. 

If Congress had meant to outlaw all fJubstantial acquisi­
tions, the statute would have said ~o. The language of 
Section 7 does not :forbid all acquisitions, or all large acqui­
sitions. Even as to the horizontal acquisitions which are 
most likely to impair competition, the section applies only 

"where the effect of such acquisition may be to sub­
stantially lessen competition between the corporation 
whose stock is so acquired and the eorporation making 
the acquisition." 

Section 7 has never been construed ns prohibiting all 
larg;e-scal~ acquisitions, where no such e:ff ect on commerce is 
to be anticipated; the courts have always paid attention to 
the statutory language. International Shoe Go. v. Federat 
Trade OO'inmission, 280 U.S. 291, 298; Vivaudou v. Federal 
Ttrade Commission, 54 F. 2d 273 (C.A. 2); United States v. 
Republic Steei Oorp., 11 F. Supp. 117 (N.D. Ohio); see 
also In the matte1· of Pulsbury ll11ills, F.T.C. Dkt. 6000, 
December 28, 1953.110 

110 The House Report on the 1950 Amendment to Section 7 (R.R. 1191, 
81st Cong., 1st Sess., 1949) states (p. 7) : 

"The language in the amendment it will be noted follows closely 
the purpose of the Clayton Act as defined by the Supreme Court in 
the International Slioe cnse." 
The same assertion was made in dcbo.te on the Senate floor by 
Senator O'Connor, the Senate floor manager. (96 Cong. Rec. 16486 
(1950) .) 
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The application of the Btwndard Oil and lnte1·national 
Salt -0ases to Section 7 was recently considered by Judge 
Maris, speaking for the Court of Appeals for the Thira 
Circuit, in Transamierica Corporation v. Board of Governors, 
206 F. 2d 163, certiorari denied, 346 U.S. 901, where he 
pointed out (p. 170): 

''The situation with respect to corporate stock ac­
quisitions, the subject matter of seotion 7, is wholly 
different, howevei'. For the acquisition of the stock of 
two or more corporations engaged in interstate com­
merce is not per se ·a violation of the section. On the 
contrary .s.uch acquisition js a violation only if its effect 
may be in fact to substantially lessen competition be­
tween ·such corporations, to restrain commerce or to 
tend to create a monopoly. Otherwise the acquisition 
is entirely lawful, so far as Section 7 is concerned. It 
necessarily follows that under Section 7, contrary to the 
rule under Section 3, the lessening of competition and 
the tendency to monopoly must appear from the cir­
cumstances of the particular case and be found as facts 
before the sanctions of the ·statute may be invoked. 
Evidence of mere size and participation in a substantial 
share of the line of busine·ss involved, the 'quantitative 
substantiality' theory relied on by the Board, is not 
enough.'' 

To the same effect see United States v. Brown Shoe Oomr 
pany, January 13, 1956, E.D. Mo., C;C.H. Trade Reg. Rep., 
par. 168, 244, pp. 71, 114. 

Sin>Ce the Gov~rnment introduced no evidence in this 
case as to the relationship between du Pont's possible sales 
to General Motors at the time of the a~quisition of General 
Motors ·stock and the markets for the products involved, 
its case under the Clayton Act is defective for failure to 
prove that -competition was likely to be a:ff ected. 

2'. When a Section 1 -proceeding is commenced close to 
the time an iacquisition t~kes place, the :finder of the facts 
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will necessarily have to speculate as to whether an acquisi­
tion will probably have. the effect of substantially lessening 
or restraining competition. But when the Government does 
not proceed until years later, ''when the picture [becomes) 
clear'' (Govt. Br., p. 148), such speculation is unnecessary. 
It is then appropriate to look to :facts subsequent to the 
acquisition in determining whether there was any reasonable 
probability that competition might be impaired. If there 
has been no restraint for 30 years after the acquisition1 it 
would hardly be reasonable to find that there was a sub­
stantial probability of restraint. Subsequent events are help .. 
ful in appraising the events of any particular pe1·iod, par­
ticularly when what is to be determined is the probable 
effect of the events of thai period in the future. 

"Experience is • • • available to correct uncertnin 
-p:ropheey. Hel·e is a book of '"..J.sdom that courts may 
not neglect. We find no rule of Jaw that sets a clasp 
upon its pages, and for bids us to look v.ritbin. '' ( Sinclafr 
Refining Go. v. Jenkins Co., 289 U.S. 689.) 

It was because of the absence of any restraint for over 
thirty years that the trinl eourt was of the opinion that 
there was no basis for a finding that there "bas been any 
reasonable probability of such restraint withln the meaning 
of the Clayton Act)' (R. 466). Such a reasonable finding 
is not clearly erroneous. 

B. There Was No Violation of the Clayton Act, Or Reason 
for Granting Relief Thereunder, at the Time Suit Was 
Brought. 

Even if it be assumed that there was in 1917-19 a rea­
sonable probability that du Pont would sec-ure all of General 
Motors' business, and that this was ·a sufficient portion of a 
market to subject the acquisition to Section 7, the Govern­
ment is not entitled to prevail now. 
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The re~ord establishes, and the trial court found, that 
for many years before this case was instituted, General 
Motors has bought its supplies on a competitive basis· with­
out according du Pont a pref erence,120 and that there has 
not been, and was not at the time of the trial, any impair­
ment of competition or tendency toward monopoly. When 
there has been such a long intervening period between the 
acquisition and suit, in which no restraint 'Occurred, it 
would be absurd to hold that the Government was entitled 
to relief now because of what might be deemed a probabil­
ity, unrealized, of injury to competition thirty years before. 

Courts of equity will not act unless there is danger of 
violation in the future; that rule should bei decisive here. 
This principle applies in antitrust equity cases as in others. 
United Stales v. Oregon Medical Society, 343 U.S. 326, 
333; United States v. W. T. Gra.~it Co., 345 U.S. 629; 
United .States v. South Buffalo Ry. Co., 333 U.S. 771, 774. 
Apart from ·this. general prjnciple, however, consideration 
of the purpose of Section 7 leads to the same conclusion. 

Congress was seeking in Section 7 to bar aequisitions of 
stock which would ·deleteriously affect competition. The 
obje~t was not to wait until a restraint of trade or monop­
olization had occu1·red, but to grant relief as a preventive 
measure to protect the public against competitive effects 
which might be regarded as reasonably likely in the future. 

Proof that for thirty years after an acquisition compe­
tition has not in fact been harmed demonstrates as plainly 
as anything can that that particular acquisition did not 
contravene the policy of Section 7. It demonstrates instead 
that if anyone had guessed, no matter how reasonably, at 
the time of the acquisition that competition would probably 
have been lessened, he would have been wrong. Although 

120 The Government has abandoned its charge that there was any agree­
ment or understanding that du Pont be favored. See p. 152, supra. 
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Section 7 permits the fact finder to act upon the basis of 
reasonable conjecture when necessary, as it is when the 
Government seeks to protect competition against probable 
future impairment, the section was not intended to per­
petuate error when sufficient time has elapsed to permit 
the test of experienee to be substituted for conjecture. 

We submit, therefore, that when suit is brought many 
years after the acquisition, the fact that competition has 
not been restrained is sufficient to defeat the Government's 
case. 

The same result is reached if the test of ''reasonable 
probability" is applied at the 1ater date-although, as we 
have said, actual effect should supplant conjecture when 
the facts permit. But the absence of any actual restraint 
for many years preceding the suit in itself demonstrates 
that restraint in the future is not likely. Clearly this is so 
when, as here, the only change in substance in recent years 
has been in the direction of di11i,inishing du Pont participa­
tion in General Motors' affairs. Certainly a finder of fact 
can reasonably conclude that, when there has been no re­
straint which lessened competition for many years, there 
is no reasonable probability of any such effect in tbe 
fnture.121 

Here the trial court did so find. After stating that the 
challenged acquisition took plaee ''over 30 years ago'' and 
that no restraint had .resulted "in those many intervening 
years'', the court :found that: 

121Since, so fnr as we can discover, there are no cases in which Section 
7 has ever been invoked many years after the acquisition of stock 
took place, there are no judicial decisions under that section which 
denl with this problem. But this Court has recently held under 
Section 8, which forbids intel.'locking directorates nmong C01:Ji>orntions 
which are in competitiont that n trlru judge may deny rchef when 
the violation ceased after the complaint was filed, on the _ground that 
recurrence was unlikely. U?tited Statos v. W. T. Grant Co., 346 U.S. 
629. The same must be true under Section 7, if there is no prob­
nbillty of violation at the time of the action-nnd even more clearly 
where the feared effect on competition has not occurred for many 
years before. 
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"there 1s not • • ~ any basis for a finding that there 
i,s * * * any reasonable probability of such a restraint 
within the meaning -0£ the ·Clayton A-ct."· (R. 466) 
(Italics supplied.) 

Such a :finding was obviously not clearly erroneous. 

CONCLUSION. 

For the reas-0ns set forth above, the judgment below 
should be affirmecl. 
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