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The Government also says (Govt. Br., p. 97) that ‘“‘The
outcome of a possible future proxy fight is not an appropri-
ate test of control.”” We would agree that it is not ¢4e test
of control, but it is a factor which is not irrelevant, and
which need not be ignored. Moreover, it was an issue which
the Government, not the defendants, injected into the trial.
All the trial court did was take into account along with
everything else the evidence indicating that it was entirely
speculative whether du Pont’s 23% interest would prevail
in case of a contest. That was certainly not an error of law.

The Government cites a number of cases which hold or
recognize that a corporation may be controlled by a large
minority stockholder, as if that were dispositive of the
issue here. Neither appellees nor the trial court have de-
nied that possibility. They only have asserted that such
control does not necessarily exist. This Court went no fur-
ther in the statement from North dmerican Co. v. S.E.C,,
327 U.S. 686, which the Government cites. It said (327
U.S. at 693):

““But it does not follow that North American’s domi-
nation of its system was any less real or effective, His-
torical ties and associations, combined with a strategic
holding of stock, can on occasion serve as a potent sub-

stitute for the more obvious modes of control.”’ (Italics
supplied.)

The Court said ‘‘can on occasion,’’ not “‘always does.”” The
next sentence states only that ‘*Domination may spring as
readily from subtle or unexercised power as from arbitrary
imposition of command.’”’ This again was merely a state-
ment of a possibility of fact, not a rule of law.

In Rochester Telephone Corp. v. United States, 307 U.S.
125, this Court was concerned with a company holding one-
third of the stock of another, together with a veto power
over its decisions by reason of a provision in the corporate
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charter requiring an 80% vote to decide major quesfions.
The Federal Communications Commission had held this to
be ‘‘control’’ under a statutory provision subjecting to
the Act certain types of carriers if they were directly or
indirectly controlled by another carrier. This Court did
not peremptorily decide that the first company controlled
the second, although the case seems like an easy one. It
said (307 U.S. at 145-146) :
“Investing the Commission with the duty of ascer-
taining ‘control’ of one company by another, Congress
did not imply artificial tests of control. This is an
1ssue of fact to be determined by the special circum-
stances of each case. So long as there is warrant in the
record for the judgment of the expert body it must
stand. The suggestion that the rvefusal to regard the
New York ownership of only one third of the common
stock of the Rochester as conclusive of the former’s
lack of control of the latter should invalidate the Com-
mission’s finding, disregards actualities in such inter-
corporate relations.’’ (Italies supplied.)

It is to be noted thaf although the Court was rejecting the
suggested rule of law that a company owning one-third of
the stock of another cannot conceivably control the second
corporation, it was not establishing a converse rule of law
that any such stockholding necessarily implies control.

The Government cites a number of cases under the Public
Utility Holding Company Act, of which the North Amer-
ican case, 327 U.8. 686, is the leading decision in this Court.
But those cases arose under a statnte the purpose of which
was to regulate the holding company relationship as such
becaunse of particnlar abuses in the public utility field. The
statute provides that a holding of 10% or more of voting
securities of a utility company is presumed to be sufficient
to establish a ‘‘controlling influence,”’ (defined as some-
thing less than actual or working control—dmerican Gas
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amd Electric Co. v. Commassion, 134 F. 2d 633 (C.A.D.C.),
certiorari denied, 319 U.S. 763), but this presumption is
subject to rebuttal before the Commigsion, as this Court
recognized in the North American case (327 US. at 697).112

Thus under the Holding Company Act, a company is given
a chance to prove its independence, despite a large minority
stock interest. If it fails, the consequence is that it is sub-
ject to regulation by the Securities and Exchange Commis-
sion, but the relationship does not become illegal.**®

The Sherman Aect contains no such broad, but rebuttable,
definition. It reflects a different legislative policy applic-
able to all business, not just public utilities. And yet the
Government would read into it a policy far more stringent
than that embodied in the Public Utilities Aect, to the effect
that a substantial minority stock interest by one business
corporation in another must have such an effect on com-
mercial relations between the two companies as to be out-
lawed.

The cases cited by the Government all are consistent with
the findings of the trial court.™ None of them suggests

112 Another section of the Public Utility Holding Company Act defines
an affiliate as a company owning 5% of the stock of another com-
pany, or any person determined by the Commission to stand in such
relation thereto that there is liable to be an absence of arm’s length
bargaining, so as to require that they be subject to the regulatory
provisions of the statute (156 U.S.C. 79b(a) (11) ).

113Tn the course of the debate on the bill, Senator Wheeler, chairman
of the Committee in charge, said, with reference to the 10 gercent
clavse (79 Cong. Rec. 83 75: “That is only prima facie evidence;
but even if they hold 40 percent of the stock of a company they may
come before the Commission and produce evidence that they are not
actually in control of the company, and the Commission is directed
to make a finding and to exempt them if they are not actually
controlling the company as the word “control” is defined in the bill.

1141n the single antitrust case refexrred to, Umion Pacific Reilroad v.
United States, 226 U.S. 61, 95-6, the Union Pacific had acquired 469
of the stock of Southern Pacific and had admittedly obtained full
control of the latter company. In #Morgan Stanley & Co. v. Securities
& Exchange Comission, 126 ¥, 2d 326 (C.A. 2}, the company had
not invoked its right to rebut the statutory presumption under the
Holding Company Act, and the Court of Appeals merely noted that
applying the statute in such cases was not unreasonable, since
“much %sss than a majority of stock is frequently sufficient for
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more than that a substantial minority may possess control
of a corporation. They do not foreclose factual inquiry,
but invite it. This Court in the North American and
Rochester cases and the lower courts in the Securities and
Exchange Commission cases have been careful to note that
they were not deciding the factual question for themselves,
but sustaining decisions of the fact finding agency as sup-
ported by substantial evidenmce. Although the scope of re-
view is somewhat different in reviewing a trial court’s find-
ings, the issue here is just as factual and the findings of
the faet finder are entitled to weight, whatever way the
issue has been decided.

Government counsel are careful never to say that their
position is that a 23% stock interest, plus a somewhat
smaller proportion of the Board of Directors, constitutes
control as a matter of law. But their argument comes
down to the same thing. This is shown by their vepeated
statements that control is ‘‘inevitable’’ (Govt. Br., pp. 77,

79) in that circumstance, and by their statement that (Govt.
Br., p. 79) ¢

¢c% ® * So long as human activity is influenced by
personal interest, the management of General Motors
must tend to lean toward du Pont whenever a reason-
able cholce exists; without instructions, without any
communication or guidance, (xeneral Motors will prefer
its associates over strangers.’’

These references to ‘“inevitable consequences’’, and to what

purposes of control.” And the passage from Flectric Bond & Share
Co. V. Securities and Exchunge Commaission, 92 . 2d 580, 59D-91
(C.A. 2), aff’d. 303 T.S. 419, which the Government quotes, states
only that the rebuttable statutory presumption is not arbitrery ond
unreasonable since “praetical contrel is often exercised and retained,
through the ownership by those who ore already in managerial con-
tra] of a substantial minoxrity of the voting power.” [Italics supplied]
Natural Gas Pipe Line Co. v, Slattery, 302 U.S. 300, cited %y the
Government at page 89 of its brief, was concerned with the con-
stitutional right of a state to inquire info whether contracts between
public utility holding companies and their affiliates were at arm’s

length, even though the parent held less than a majority of the
affiliates’ stock.
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the management of General Motors ““must’’ do, in the face
of evidence and findings that it didn’t, appear to be an
effort to establish what is in substance a conclusive pre-
sumption. Whether this be called factual or legal, its
effect is to create a rule of law irrespective of the facts—
contrary to the Government’s statement elsewhere (Govt.
Br., pp. 91-2) of its own position and to all of the cases
which recognize that control is a matter to be determined
upon the facts of each case.

Rither the record shows that du Pont exercised a con-
trolling influence over General Motors or it doesn’. If it
does, resort to the theory of inevitability is unnecessary.
If it doesn’t, the theory is obviously fallacious so far as
this case is concerned. In either event, the theory does not
justify a disregard of the findings, amply supported, that
on this record General Motors was not subjeet to du Pont
domination.

Even if the Government were right in the factual prem-
ises of its argument and were conceded to be omnigcient as
to what is ‘‘inevitable’’ in human behavior nnder given cir-
cumstances, its argument does not make out a case under
the Sherman Act. The argument postulates that the par-
tially owned corporation, General Motors, has free will in
the conduct of its business.’*® By this variation of the Gov-
ernment’s theory not only conspiracy is dispensed with,
but coercion as well. What remains is only a hypothetical
predilection for dealing with a subsfantial stockholder,
That is not “‘restraint,’’ in any sense that the courts yet
have construed the word under the Sherman Act.

118 Thus, the Government argument continues (Govt. Br,, p. 98):

“Let it be assumed, for example, that Corporation A purchases a
sufficient interest in Corporation B so that, everything else being
equal, Corporation B will prefer A over its competitors. At the
same time, A has not a sufficient interest to impose its will on B
in other matters. B is free to act as it desires, but, because of A’s
stock holdings, gives it preference. That, we submit, is but another
type of ‘combination’ in restraint of trade.”
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The theory of inevitable psychological preference thus
advanced by the Government would have the practical re-
sult that no one could conduet business with a corporation
in which that person owned a substantial amount of stock,
beeause it would be presumed conclusively that in all such
dealings the corporation would favor its stockholder and
therefore would illegally restrain the trade of others. More
specifically, it would mean that Curtice, the present presi-
dent of General Motors, could not lawfully permit General
Motors to buy anything from du Pont, even though it were
the best and cheapest product of its kind which counld be
found. No case supports any such view, and the fact that
even under the Public Utility Holding Company Act Con-
gress only established a rebuttable presumption proves
how unsound it is.

The Government, discarding its former claims of con-
spiracy by voluntary agreement, has rested its case in this
Court squarely upon the theory that du Pont controlled
the purchasing policies of General Motors, thereby obtain-
ing preferential treatment for du Pont.

The trial court found, upon the entire record, that
du Pont did not have such control of General Motors as
would enable it to coerce or dominate General Motors’ oper-
ating management. It found also that in fact du Pont had
not been preferred by General Motors in purchasing but
had been obliged to compete for all the business which it
obtained from the General Motors divisions. An abundance
of convineing evidence supports those findings.

The attempts of the Government to pose its disagree-
ment with the trial court’s findings of fact as if they arose
from some error of law are transparently artificial. Every
relevant rule of law in gupport of which the Government
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has produced any authority was applied correctly by the
trial court in deciding the issues of control.

The trial court’s findings of ‘‘no control,”’ like those of
““no preference,”’ are not clearly erroneous, or erroneous
in any degree, and they require affirmance of the trial
eourt’s judgment in favor of General Motors,

IV,

THE FACT THAT FOR 35 YEARS NO RESTRAINT OF
TRADE HAS OCCURRED INVALIDATES THE GOV-
ERNMENT’'S THEORY THAT DU PONT HAD BOTH
THE POWER TO EXCLUDE COMPETITION AND AN
INTENT TO DO SO.

For conduct to constitute a violation of the Sherman
Act, there must be an actual restraint or monopoly, a con-
spiracy or agreement, or power coupled with an intent to
restrain or monopolize. Although the essence of the Gov-
ernment’s case in the court below was conspiracy and agree-
ment, it has abandoned those claims here. The trial court’s
findings, amply supported by the record, establish that
there has bheen no actual restraint or monopolization of
General Motors trade. The Government failed fo prove
that du Pont restricted General Motors’ freedom to deal
with whom it chose, or that General Motors had accorded
du Pont preferential treatment because of ‘““power’ or
““influence’’ resulting from its ownership of General Motors
stock. The Government’s argument to the contrary runs
squarely into the trial court’s findings. (See Point II, pp.
171-95, supra.)

The Government argues, however, that du Pont bhought
the stock ‘“with the intention of getting a preference in the
trade of General Motors’’ (Govt. Br., p. 113). It cites cases
holding unlawful either an actual restraint or the ‘‘exist-
ence of power to exclude competition when it is desired
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to do so * * * coupled with the purpose or intent to exercise
that power’’ (United States v. Griffith, 334 U.S. 100, 107;
American Tobacco Company v. United States, 328 U.S. 781,
809, 811, 814). And it makes repeated references to the
Raskob report of December 19, 1917 (GX 124, R. 479, 3208)
and a few other early documents-—none later than 1926—
which it claims show that du Pont acquired its General
Motors stock with the intention of getting all of General
Motors’ business.

But none of the documents relied on by the Govern-
ment says that the du Pont company, or anyone connected
with it, ever intended to exert coercively any power or
influence over General Motors in order to obtain prefer-
ential treatment from its purchasing departments. That
is only what the Government thinks shounld be inferred
from the docaments which it cites. It would have that in-
ference drawn from those documents alone, without refer-
ence to the testimony that the writers of them had no such
intention or to all of the other evidence, including the fact
that no such coercive power or influence ever was brought
to bear upon General Mofors, which puts those documents
in a different light.

The trial court, considering all of the relevant evidence,
found that du Pont did not have the intention for which the
Government contends.

Furthermore, even assuming that there was any evidence
of such an infention, it would fall short of an intention to
restrain trade or to monopolize. In 1917 and the years im-
mediately thereafter General Motors was a relatively small
part of the antomobile industry and that industry, in turn,
was only a small part of the market for the things which
du Pont hoped to supply to Greneral Motors (see Statement
of Facts, supra, pp. 6-7). Consequently, an intention to
preempt the General Motfors business would not have in-
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volved a sufficient share of the relevant market to violate
the antitrust laws. (See infra, pp. 223-8).

Moreover, quite apart from the evidence which supports
the trial court’s findings on both control (power to exclude)
and intent, we submit that the doectrine set forth in the
cases referred to above, that power to exclude competition
coupled with an intention to do so is unlawful, eannot be
applied reasouably, or consistently with the context in
which those cases were decided, when, as here, no exclusion
of competition has resulted over a long period of time.

It seems obvious that when monopolization has not oec-
curred in fact during a period of many years, either the
power or the intent, or both, must have been absent. If
power existed, but was not exercised for such an extended
period, the possessor could not have intended to exercise if.
If the intent were held to have existed over such a long
period of time, but had not resulted in monopolization, it
must have been because the possessor lacked the power to
implement such intent.

In the dmerican Tobacco case it was found that the de-
fendants had adopted and practiced restrictive arrange-
ments both in the purchase of tobacco leaf and in the mer-
chandising of cigarettes which plainly were exclusionary in
purpose and effect and could have no other result than that
of curtailing existing competition or inhibiting potential
competition. Under those circumstances, the exercige of the
monopolistic power through trade practices, with the ob-
vious intent of monopolizing, rendered unnecessary any evi-
dence of specific instances of the exclusion of competition.

The same thing is true as to United States v. Paramount
Pictures, 334 U, S. 131, where this Court held that proof
of specific instances of exclusion was not necessary
to the Government’s case. There the defendants had form-
ulated a framework of trade practices and had perfected a
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network of interdependence which specifically were found
to have been exclusionary in intent and in necessary effect.

In the Grffith case the defendants had used fheir cireuit
buying power to obtain monopoly rights in the form of ex-
clusive privileges which were unavailable to their com-
petitors (334 U.S. at 109):

“Tt cammot be doubted that the monopoly power of

appellees had some effect on their competitors and on
the growth of the Griffith cirenit.”’

It is one thing to hold, as in the cases discussed ahove,
that specific proof of exclusion or elimination of competition
may be dispensed with where both the power and intent
to mounopolize have heen established convincingly by other
evidence, It would be quite another thing to hold, as would
be necessary in order to apply the “‘power plug intent’’ rule
to this case, that a court may disregard the logical compul-
sion of the fact that the natural effects of the possession of
power to monopolize coupled with intent to monopolize have
failed to materialize over a period of more than three
decades.

The Government further contends that even if a specific
intent has not heen shown, the ‘‘inevitable result’’ of
du Pont’s ownership of General Motors stock is that it
would receive trade preference. The same answer applies
here. If there was no such trade preference for many years
preceding the trial, there is no room for the argument that
any such result was ‘‘inevitable’’, The (Government relies
on such concepts as ‘‘inevitability’’ to conceal its lack of
evidence, in disregard of the affirmative evidence that
General Motors did not buy on a preferential basis,
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Y

THE GOVERNMENT HAS NOT PROVED THAT COM-
PETITION IN A MARKET HAS BEEN RESTRAINED
OR MONOPOLIZED.

There is an additional reason, not reached by the trial
court in its findings, why the Government failed to prove
any violation of the Sherman Act.

In the Statement of Faects (supre, pp. 7-8) we have
shown that both at the time of du Pont’s acquisition of stock
in General Motors and af the fime of trial, du Pont’s sales
to General Motors and to the enfire automobile industry
constituted a small proportion of the market for the prod-

uets which 1t eould sell to General Motors. The trade which
" appellees are alleged to have restrained or monopolized
is in the commodities which General Motors buys from
du Pont. The Government has chosen to rest its case on
the items bought in largest volume, finishes and fabries.
If the market for these products were solely or mainly
the General Motors Corporation, or the automobile indus-
try as a whole, General Motors’ volume and present share
of the automobile industry might constitute a market large
enough for the !Government to rely on. But fthe record
ghows that the market for these produects is not so limited.

Both in 1917 and today the varnishes, enamels and lac-
quers such as are used on automobiles were and are used
on many other produets; in 1948 du Pont’s sales to General
Motors constituted less than 4% of all sales of such prod-
ucts. (See p. 8, supra.) In 1917, when General Motors’
share of the much smaller automobile market was 11%, the
percentage was nundounbtedly much less.

The record also shows that the kinds of fabrics used for
automobile trim (artificial leather) and convertible top ma-
terial are used in the manufaeture of many other products,
such as furniture, luggage, brief cases, baby carriages, has-



224

socks, bicyeles, sporting goods, footwear, belts and table
mats, inter alia. General Motors’ purchases of $3,700,000
of these fabries from du Pont constituted only 20% of
du Pont’s fabric sales and 1.6% of the total markef. (See
p. 8, supra.)

‘We submit that even the exclusion of competition result-
ing from complete vertical integration—which is not illegal
unless competition in a substantial portion of a market is
restrained (United States v. Columbia Steel Co., 334 U.S.
495)—does not violate the antitrust laws when so small a
percentage of the competitive market is affected. The re-
sult must be the same when a 23% stock interest is involved.
No case suggests that a preferential buying policy, such as
the Government has alleged but not proved, affecting such
a small percentage of a market would be illegal.

The Government proved only that du Pont’s sales of
finishes and fabrics to General Mofors were large in volume,
and that General Motors was the leading manufacturer of
automobiles for the later years covered by the record, its
proportion then running from 38% to 45%. The Government
did not seek to show that the identical products were not
used on a large scale for many other purposes in many
other industries, as the record, as well as judicially notice-
able statistics, show they were. Nor did the Government
prove that the antomobile industry in general, or General
Motors in particular, comprised a large or substantial share
of the total market. But it is the share of the market
affected, not merely the amcunt sold to a single customer,
which is significant antifrustwise.

Fargo Glass & Paint Co. v. Globe American Corp., 201
F. 2d 534 (C.A. T), certiorari denied, 345 U.S. 942, holds
that the effect upon the market for the produect, not upon
transactions of the acquired company, is controlling. There
the Maytag Company had bought 40% of the stock of the
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Globe Corporation, a manufacturer of gas ovens, in order
to obtain all of Globe’s output, amounting to about $5,000,000
a year, for distribution by Maytag. This caused Globe to
cancel a number of agreements with local distributors and
dealers including the plaintiff. Unquestionably the acquisi-
tion restricted the market for Globe’s output. But the
evidence showed that there were about 70 manufacturers
of gas ranges, that Globe was abount eighteenth in size, sell-
ing a little less than 2% of the total, and that accordingly
the plaintiff had other sources of supply readily available.
The court accordingly held (p. 540) that neither the Sher-
man Act nor Section 7 of the Clayton Act had been violated,
inasmuch as there was no evidence that ‘“Maytag intended
to monopolize the trade of selling gas ovens,’” even though
it was obviously monopolizing the entire market for Globe’s
gas ovens.

The Government might have been warranted in relying
on General Motors’ share of the automobile industry as
being a substantial enough part of the market if the
automobile industry had been the sole market, as it would
be for such a product as tires (as to which the Government
has abandoned its case), salable in no substantial market
other than the manufacture of automobiles. But to take
an example which differs only slightly from the actual case,
General Motors doubtless buys a large quantity of pencils
and paper clips, though certainly only a very small per-
centage of the total market for those products. For General
Motors to enter into a requirements contract for its peneils
or clips would not affeet a substantial enough portion of
a market to be unlawful

Here the effect upon competition in the paint and fabries
markets of the conspiracy originally alleged, whereby Gen-
eral Motors was to buy all possible supplies from du Pont,
would have been the same as if du Pont had acquired 100%
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interest in a company consuming 1.6% of the kinds of
fabries it manufactured, and perhaps 4% of the kinds of
finishes. (The effect of the preferential buying policy to
which the Government has now reduced its charge, and
which the conrt helow found not to exist, would obvicusly
be muech less.) Neither the effect nor its illegality can be
different because the company is a very large consumer or
manufacturer of other produets.

The Government doubtless will stress the great size of
General Motors. But this case does not involve any trans-
actions of great magnitude in proportion to the pertinent
market.

We recognize, of conrse, that this Court has stated that
in some circumstances ‘It is unreasonable per se to fore-
close competifors from any substantial market” (Interna-
tional Salt Co. v. United States, 332 U.S. 392, 396 ; Fashion
Originators Guild v. Federal Trade Commission, 114 F. 2d
80 (C.A. 2), aff’d. 312 U.S. 457), and that it is enough if
some ‘‘appreciable part of interstate commerce is the sub-
jeet of a monopoly, a restraint or a conspiracy’ (United
States v. Yellow Cab Co., 332 U.S. 218, 225). If this gen-
eralization were taken literally all large-scale purchase
contracts, and all vertical integration—the natural result of
which is that ‘‘a subsidiary will in all probability deal only
with ifs parent for goods the parent can furnish?’ (United
States v. Columbia Steel Co., 334 U.S. 495, 523)—would be-
come illegal per se. The Report of the Attorney General’s
National Committee To Study the Antitrust Laws states
(p. 48):

“Under Sections 1 or 2, Columbia Steel makes clear
that this concept of the market cannot be invoked
whenever competition is excluded for a substantial
volume of business, as in ordinary cases of vertical in-

tegration. Their legality does not turn on the inten-
tional monopolization of the business of the company



227

integrated. This would make all vertical integration
illegal under Section 2. Instead, the legality of inte-
oration rests on the extent to which analysis reveals
that market competifion is restrained.”

The Yellow Cab case was concerned with allegations that
a cab manufacturer requirved affiliated taxicab companies
in four cities to buy exclusively from it. In those cities the
affiliates operated various percentages up to 100% of the
taxicabs, so that the alleged exclusive dealing requirement
established local monopolistic situations. In United States
v. Colwmbia Steel Co., 334 U.S. 495, 521, the Court noted that
there was charged in the Yellow Cab case ‘‘a plan, an intent,
to monopolize the cab business, from manufacture through
operation in the four large cities’’. The Columbia case eon-
strues the Yellow Cab decision as not supporting the theory
that all exclusive dealing arrangements or vertical integra-
tions are illegal per se whenever they involve substantial
amounts, but net a substantial portion of the market (334
U.S. at 523, 525).

Restraint of a substantial quantity by itself may be un-
lawful when it ‘‘falls within the class of restraints that
are illegal per se” (334 U.S. at 522), as in the International
Salt and Fashion Guild cases, or within a category of re-
straint explicitly singled out by Congress as obnoxious, as
in Section 3 of the Clayton Act (Standard 0il Co. v. United
States, 337 U.S. 293, 311-314). The Standard Ol case noted
specifically that ‘““We are dealing here with a particular
form of agreement specified by €3 and not with different
arrangements by way of integration or otherwise, that may
tend to lessen competition’’ (337 U.S. at 311).

These cases togetjlel', and the Yellow Cab case on its
facts and as construed in Columbia Steel, do not hold that
even a vertical integration, which necessarily will eliminate
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competition for the products of the affiliated company, is
illegal whenever the transactions between the affiliated
companies are substantial in volume. There must be a
restraining effect upon competition in the market, national
or local, as the case may be, of which the intra-company
transactions are a part.

This principle is plainly applicable here, where the most
that is now alleged is that a 23% stockholder received a
preference. Such restraint even if proved would not be
unlawful per se. The burden was on the Government fo
prove that a sufficient portion of a market was affected, not
merely that the sales to General Motors were large. It
raade no effort to meet this burden—and what evidence
there is in the record on the subject shows that the contrary
is true. The Government’s case is therefore defective for
this reason, as well as for those mentioned by the trial court.

VL

THE GOVERNMENT IS NOT ENTITLED TO RELIEF
UNDER SECTION 7 OF THE CLAYTON ACT.

Section 7 of the Clayton Aect, before the 1950 amend-
ment which is admittedly inapplicable here, provides that:

““No corporation engaged in commerce shall acquire,
directly or indireectly, the whole or any part of the
stock or ofther share capital of another corporation
engaged also in commerce, where the effect of such
acquisition may be to substantially lessen competition
between the corporation whose stock is so aequired and
the corporation making the acquisition, or to restrain
such commeree in any section or community, or tend to
create a monopoly of any line of commerce.”’

The purpose of this provision was to reach in their in-
cipiency acquisitions which were likely to restrain or mo-
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nopolize commerce—mnot to require the divestiture of stock
over 30 years after an aequisition, when no restraint or
monopolization has been shown.

‘We do not contend that the Government is barred merely
because it does not proceed wunder the Clayton Act until
many years after the acquisition.® But when the Govern-
ment brings a proceeding 30 years after a purchase of stock,
it must pass two barriers, which would coalesce into ome
in @ suit brought near the time of the acquisition. ¥t must
show:

(1) That the acquisition was unlowful when it was made.
Section 7 only makes acquisitions unlawful in cer-
tain circumstances, not the retention of stock law-
fully acquired. It has never been thought to apply
refrogpectively so as to invalidate acquisitions law-
ful when made. “We do not deny, however—indeed,
'we ingist—that it is proper to take into account evi-
dence as to what happened after the acquisition
occurred in order to determine whether at the time
of the acquisition there was a reasonable probability
of a lessening of compétition or a monopoly.

(2) That the acquisition will be larmful to, or likely to
harm, competition at the time suit is brought. For
when the Government’s action is instituted 30 years
later, and there has been no injury to competition
and no present probability that there will be, equity
will not act even though a court, years ago, might

116“The lapse of time, indeed, may not condone the offense if offense
there was, It, however, may call offense in question and be an ele.
ment in the refutation of accusations long deferred, or determine
against particular remedies.” United States v. United Shoe Mo~
chinery Co,, 247 U.S. 32, 45, 46.
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have found a reasonable probability of a restraint
which never ocenrred in fact.)™”

Here the trial court found ‘‘no basis for a finding’’ that
there (1) ‘““has been”’ or (2) ““is’’ ‘“‘any reasonable prob-
ability of such a restraint within the meaning of the Clay-
ton Act’’ (R. 466). We submit that both of those findings
are clearly correct, on the basis of the record as a whale.
In view of the 30-year gap between acquisition and suit,
unless this Court can say that botl are clearly erroneous,
the decision of the trial court as to the Clayton Act must be
sustained.

117 Section 7 has previously generally been regarded as not applicable
to vertical combinations at all. The Federal Trade Commission, which

has administrative authority under Section 7, stated as recently as
1956 that:

“While the 1914 act applied solely to horizontal mergers, the 1950
act applies not only to horizontal acquisitions but to vertical and
conglomerate acquisitions which might substantially lessen compe-
fition or tend to create a monopoly.” Federal Trade Commission,
Report on Corporate Mergers and Acquisitions (1955), p. 168
(Italies supplied)

The Federal Trade Commission on a number of occasions has de-
seribed the section as prohibitin “accfuisition of stocks in competing
corporations”. Report of the Federal Trade Commission on Inter-
locking Directorates, H.R. Doc. No. 652, 8ist Cong.,, 2d Sess. 1
(1951) ; Federal Trade Commission, Annual Report, 1087, p. 15;
Statement by Chief Counsel Kelley in Hearings on H.R. 2734 and
Other Bills hefore Subcommittee No. 3 of the House Judiciary
Committee, 81st Cong., 1st Sess. 87 (1949).

A 1947 Report of the House Judiciory Committee in conncetion with
an earlier effort to amend Section 7 deseribed the scope of the section
as prohibiting “the acquisition of stock of competitors.” H. Re?.
No. 596, 80th Cong., 1st Sess. 4 (1947). Indeed, the Government's
brief recognizes that the House Committee Report on the 1950
Amendment to Section 7 states that "It has been thought by some
that this legislation applies only to the so-called horizontal mergers.”
H. Rep. 1191, 81st Cong., 1st Sess. p. 11 (1949).

So far as we have been able to discover, neither the Federzl Trade
Commission nor the Department of Justice, apart from this case,
has ever sought to apply Section 7 (prior to the 1950 amendment)
to a vertical integration. This interpretation of a statute as inap-
}Jlicahle to circumstances which must have frequently recurred dur-
ng the !}Erriod between 1914 and 1950 is entitled to great weight.
Federal Trade Cominission V, Bunte Brothers, Inc,, 312 U.S. 349.
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A. There Was No Violation of the Clayton Act When
the Stock Was Acquired.

Du Pont bought $25,000,000 worth of General Motors
stock in December 1917, and another $25,000,000 (which, in
view of an enlargement of General Motors’ capital, still
left it with about 23%) in 1919.2*% We submit that these
acquisitions were not unlawful at that time (1) becaunse
there was no reason in those ‘years for believing that the
supplies needed by General Motors would constitute a
sufficiently large proportion of a market for competition
to be probably impaired, even if Gemneral Motors’ pur-
chases of some of its supplies were restricted to one com-
pany; and (2) because subsequent facts, which ean be con-
sidered in deciding whether there was a reasonable prob-
ability at that time, show that there was no such probability.

1. In 1917-1920, when du Pont acquired its (General
Motors stock, there was no reasonable probability that this
would lessen competition or fend to create a monopoly in

the market for the products du Pont was selling to General
Motors.

The question is not whether there was a reasonable
probability that du Pont might secure substantially all of
General Motors’ business in finishes, artificial fabries and
celluloid. At that time, as we have pointed out, General
Motors was only a small proportion of the market for those
products—not only because it was a small part of the auto-
mobile indusiry, but because the market for those produets
was not restricted to that industry. The Government made
no effort to show General Motors’ proportion of the total
market, although the burden was on it to do so. The record
and official sources show that General Mofors’ share of the

18 Late in 1920 it also acquired the stock purchased from Durant, but
i}éli‘iwas disposed of long before suit was brought. See pp. 11-12,
-14, supra.
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automobile industry in this period ran from 11-19%. The
General Motors divisions together in 1917 sold only about
one-quarter of the cars sold by Ford. TFederal Trade Com-
mission, Report on Motor Vehicle Industry, 1939, p. 27.
Probably General Motors consumed no more than about
$1,000,000 amounting to 1.4% of the market for varnishes,
lacquers and japans. Du Pont sold $153,000 worth of cellu-
loid, a little over 2% of its production, to Buick and Chev-
rolet. See pp. 6-7, supra. No precise figures are avail-
able for the kinds of fabries here involved, hut the record
does show the use of those fabrics for many purposes out-
side of the automobile industry. See pp. 6-7, supra.

Thus, when the du Pont Company acquired its General
Motors stock, General Motors as a customer was neither
a ‘“‘substantial market’’, nor a ‘‘substantial share of the
line of commerce affected’’. (Cf. Iniernational Salt Co. v.
United States, 332 U.S. 392, 396; Standard 0il Co. v. United
States, 337 U.S. 293, 314). Kven if a supplier had been
able to preempt all of the General Motors’ market for fin-
ishes, artificial fabries and celluloid at that time, there
would not have been a substantial diminution in competition
in the market for those products. Certainly not enough
of the market would have been affected to control price or
to keep competitors from having a large number of other
outlets.

The Report of the Attorney General’s National Commit-
tee T'o Study the Antitrust Lows, agreeing with the decision
of the Federal Trade Commission in the matter of Pillsbury
Mills, F.T.C. Dkt. 6000 (1953), states (p. 122):

¢ ® ® * that the effect of a merger must be tested with
reference to carefully defined markets in regions where
the merging companies do business. lor Section 7 can-

not be satisfied by a mere showing that the merging
companies do a large dollar volume of business. * * ®
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* * *

“The inguiry under Section 7 typically occurs in
two settings: cases of vertical integration, involving
noncompeting firms in related markets, or horizontal
mergers, involving combinations of competitors. The
legality of a vertical acquisition may turn on whether
the integration significantly restricts access to needed
supplies or significantly limits the market for any
produet. In short, is there a reasonable probability
that the merger will foreclose competition from a sub-
stantial share of the market. Somefimes, the market
share foreclosed may be so large as to support the nec-
essary inference of substantially lessening of compe-
titive opportunity. In others, different market fac-
tors may be equally significant in determining whether
Section 7 has been transgressed. In no merger case—
horizontal, vertical or conglomerate-—can a ‘quantita-
tive substantiality’ rule substitute for the market tests
Section 7 prescribes.

»* * *

(p. 125) ““Similarly, in a vertical acquisition, the fact
that competitors of one company are foreclosed from
selling to the other need of itself signal no reasonable
probability of a substantial lessening of competition
or tendency to monopoly., On the contrary, the inte-
gration may create a company better able to compete
with larger rivals. In addition, it may mean economies
which in a competitive market may spell consumer
savings. The question therefore is not merely whether
competitors of either of the merging companies are
denied access to outlets or gsources of supply but wheth-
er companies competing, buying, or selling in the mar-
kets in which either company operated may, as a result
of the acquisition, face a substantial lessening in their
opportunity to take independent competitive action.”

The Government cites the International Salt and Stand-
ard Oil cases as authority for the proposition that when-
ever a large amount of commerce is affected, the Clayton
Act is violated. These cases arose under Section 3 and not
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Section 7. They cannot reasonably he thought to require
construing the latter section as forbidding all stock acqui-
sitions affecting a quantitatively large amount of commerce,
irrespective of the actual effect on the competitive markets.
(Cf. United States v. Columbia Steel Co., 334 U.S. 495.)
If that were not so, such mergers as have recently ocenrred
in the automobile indusiry, between Studebaker and Pack-
ard and Nash and Hudson, which involved quantitatively
much larger units than either the Standard O or the
International Salt cases, would have been unlawful.

If Congress had meant to outlaw all substantial acquisi-
tions, the statmte would have said so. The language of
Section 7 does not forbid all acquisitions, or all large acqui-
sitions. Even as to the horizontal acquisitions which are
most likely to impair competition, the section applies only

“where the effect of such acquisition may be to sub-

stantially lessen competition befween the corporation

whose stock is so acquired and the corporation making
the acquisition.”

Section 7 has never been construed as prohibiting all
large-scale acquisitions, where no such effect on commerce is
to be anticipated; the counrts have always paid attention fo
the statutory language. Infernational Shoe Co. v. Federal
Trade Commission, 280 U.S. 291, 298 ; Vivaudou v. Federal
Trade Commission, 54 F. 2d 273 (C.A, 2); United States v.
Republic Steel Corp., 11 F. Supp. 117 (N.D, Ohio); see
also In the matier of Pillsbury Mills, F.T.C. Dkt. 6000,
December 28, 195312

119 The House Report on the 1950 Amendment to Section 7 (H.R. 1191,
81st Cong., ist Sess., 1949) states (p. T):
“The language in the amendment it will be noted follows closely

the purpose of the Clayton Act as defined by the Supreme Court in
the International Shoe case.”

The same assertion was made in debate on the Senate floer by

S&%%t&r )O'Connur, the Senate floor manager. (96 Cong. Rec. 16486
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The application of the Standard (il and Infernational
Salt cases to Seefion 7 was recently considered by Judge
Maris, speaking for the Court of Appeals for the Third
Cirecuit, in Transamerica Corporation v. Board of Governors,
206 F. 2d 163, certiorari denied, 346 U.S. 901, where he
pointed out (p. 170):

“The situation with respect to corporate stock ac-
quisitions, the subject matter of section 7, is wholly
different, however. For the acquisition of the stock of
two or more corporations engaged in interstate com-
merce is not per se u violation of the section. On the
contrary such acquisition is a violation only if its effect
may beé in fact to substantially lessen competition be-
tween such corporations, fo restrain commerce or to
tend to create a momopoly. Otherwise the acquisition
is entirely lawful, so far as Section 7 is concerned. Tt
necessarily follows that under Section 7, contrary to the
rule under Section 3, the lessening of competition and
the tendency to monopoly must appear from the cir-
cumstances of the particular case and be found as facts
before the sanctions of the statute may be invoked.
FEvidence of mere size and participation in a substantial
share of the line of business involved, the ‘quantitative
substantiality’ theory relied on by the Board, is mot
enough.’’

To the same effect see United States v. Brown Shoe Com-
pany, Jannary 13, 1956, E.D. Mo., C.C.H. Trade Reg. Rep.,
par. 68, 244, pp. 71, 114,

Since the Government introduced no evidence in this
case as to the relationship between du Pont’s possible sales
to General Motors at the time of the acquisition of General
Motors stock and the markets for the products involved,
its case under the Clayton Act is defective for failure to
prove that competition was likely to be affected.

2. When a Section 7 proceeding is commenced close fo
the time an acquisition takes place, the finder of the facts
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will necessarily have to speculate as to whether an acquisi-
tion will probably have the effect of substantially lessening
or restraining competition. But when the Government does
not proceed until years later, ‘“when the picture [becomes]
clear’’ (Govt, Br., p. 148), such speculation is unnecessary.
It is then appropriate to lock to facts subsequent to the
acquisition in determining whether there was any reasonable
probability that competition might be impaired. If there
has been no restraint for 30 years after the acquisition, it
would hardly be reasonable to find that there was a sub-
stantial probability of restraint. Subsequent events are help-
ful in appraising the cvents of any particular period, par-
tiecularly when what is fo be determined is the probable
effect of the events of that period in the future.

“Hxperience is * * * available to correct uncertain
propheey. Here is a book of wisdom that courts may
not neglect. We find no rule of law that sets a clasp
upon its pages, and forbids us to look within.”’ (Sinclair
Refining Co. v. Jenkins Co., 289 U.S. 689.)

It was because of the absence of any restraint for over
thirty years that the trial court was of the opinion that
there was no basis for a finding that there ‘‘has been any
reasonable probability of such restraint within the meaning
of the Clayton Act®’ (R. 466). Such a reasonable finding
is not clearly erroneous,

B. There Was No Violation of the Clayton Act, Or Reason
for Granting Relief Thereunder, at the Time Snit Was
Brought.

Hven if it be assumed that there was in 1917-19 a rea-
sonable probability that du Pont would secure all of General
Motors’ business, and that this was a sufficient portion of a
market to snbject the acquisition to Section 7, the Govern-
ment is not entitled to prevail now.
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The record establishes, and the trial court found, that
for many years before this case was instituted, General
Motors has bought its supplies on a eompetitive basis with-
out according du Pont a preference,’® and that there has
not been, and was not at the time of the trial, any impair-
ment of competition or tendency foward momnopoly. When
there has been such a long intervening period between the
acquisition and suif, in which no restraint occurred, it
would he absurd to hold that the Government was entitled
to relief now because of what might be deemed a probabil-
ity, unrealized, of injury to competition thirty years before.

Courts of equity will not act unless there is danger of
violation in the future; that rule should be decisive here.
This principle applies in antifrust equity cases as in others.
United States v. Oregon Medical Society, 343 U.S. 326,
333; United States v. W. T. Grant Co., 345 U.S. 629;
United States v. South Bujfalo Ry. Co., 333 U.8. 771, 774.
Apart from this general principle, however, consideration
of the purpose of Section 7 leads to the same conclusion.

Congress was seeking in Section 7 to bar acquisitions of
stock which would deleteriously affect competition. The
object was not to wait until a restraint of trade or monop-
olization had occurred, but to grant relief as a preventive
measure to protect the public against competitive effects
which might be regarded as reasonably likely in the future.

Proof that for thirty years after an acquisition compe-
tition has not in fact been harmed demonstrates as plainly
as anything can that that particular acquisition did not
contravene the policy of Section 7. It demonstrates instead
that if anyone had guessed, no matter how reasonably, at
the time of the acquisition that competition would probably
have been legsened, he would have been wrong. Although

120 The Government has abandoned its charge that there was any agree-
ment or understanding that du Pont be favored. See p. 152, supra.
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Section 7 permits the faet finder to act upon the basis of
reasonable conjeetnre when necessary, as it is when the
Government seeks to protect competition against probable
future impairment, the section was not intended to per-
petuate error when sufficient fime has elapsed to permit
the test of experience to be substituted for conjecture.

We submit, therefore, that when suit is brought many
years after the acquisition, the fact that competition has
not been restrained is sufficient to defeat the Government’s
case,

The same result is reached if the test of ‘‘reasonable
probability’’ is applied at the later date—although, as we
have said, actnal effect should supplant conjecture when
the facts permit. But the absence of any actual restraint
for many years preceding the suit in itself demonstrates
that restraint in the fature is not likely. Clearly this is so
when, as here, the only change in substance in recent years
has been in the direction of diminishing du Pont participa-
tion in General Motors’ affairs. Certainly a finder of fact
ean reasonably conclude that, when there has been no re-
straint which lessened competition for many years, there

is no reasonable probability of any such effect in the
future.?®

Here the trial court did so find. After stating that the
challenged acquisition took place ‘“over 30 years ago’ and
that no restraint had resulted ‘“in those many intervening
years’’, the court found that:

121 Since, so far as we can discover, there are no cases in which Section
7 has ever been invoked many years after the acquisition of stock
took place, there are mo judicial decisions under that section which
deal with this problem. But this Court has recently held under
Section 8, which forbids interlocking directorates among corporations
which are in competition, that a trial judge may deny relief when
the violation ceased after the complaint was filed, on the ground that
recurrence was unlikely. United Siales v. W. T. Grant Co., 345 U.S.
629, The same must be irue under Section 7, if there is no prob-
ability of violation at the time of the action—and even more clearly
where the feared effect on competition has not occurred for many
vearg before,
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‘‘there is not * * * any basis for a finding that there
#s * * * any reasonable probability of such a restraint
within the meaning of the Clayton Act’” (R. 466)
(Ttalies supplied.)

Such a finding was obviously not clearly erroneous.

CONCLUSION.

For the reasons set forth above, the judgment below
should be affirmed.
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