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yvear following Brown's acquisition of Woll (T. 965-6).
It is ridiculous to say, therefore, that Deb was adversely
affected by the Brown-Wohl merger.

In addition, Deb’s relationship with Wohl had nothing
whatsoever to do with Wohl’s acquisition by Brown. Deb
Shoe Company eventually declined as a Wohl supplier after
1955 beeause of continued admitted complaints on quality,
failure to make deliveries as scheduled and difficulties con-
cerning prices (T. 1850-3, 951-4).

In the case of Radeliffe, another Wohl supplier which the
district court cited as an example of a firm squeezed out by
Brown’s acquisifion, Wohl’s purchases reached a peak two
years after the acquisition of Wohl by Brown in 1951. Rad-
cliffe’s records show sales to Wohl of about $346,000 in
1950, $244,000 in 1951, $215,000 in 1952, $366,000 in 1953,
$750,000 in 1954, $3,000 in 1953, $44,000 in 1956, and $68,900
in 1957 ('I'. 711-4). Wohl’s purchases from Radecliffe even-
tually declined because Wohl had increasing complaints as
to the quality and fit of the shoes (T. 1856-8).

The distriet court also referred to Brown’s experience
with Wetherby-Kayser, a shoe retailing firm comprised of
three shoe stores, which was acquired by Brown in 1953, to
support its conclusion that Brown will hecome the exclu-
sive supplier of Kinney. Unlike Kinney, Wetherby-Kay-
ser sells only nationally advertised branded shoes; its sales
are of medium to high priced shoes (T. 2032-3). There is,
therefore, no analogy between Kinney and Wetherby-Kay-
Ser.

Total purchases by Wetherby-Kayser from all manufac-
turers have increased as the number of its stores has in-
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creased. Total purchases are as follows (Gx. 39, R, 275, T.
425; Dx. PP, R. 3826, T. 2007) :

1951 1952 1953 1954 1955
$271,295  $220,398  $280,157  $481,052  $564,113

Purchases of outside brands sold through Wetherby-
IKayser outlets inereased after Wetherby-Kayser’s acquisi-
tion by Brown. Out of total shoe purchases in 1955, which
represented sales of 89,817 pairs of shoes, over half, or
45580 pairs of shoes, were outside brands from outside
suppliers. Thus the shoe purchases in dollars from out-
side suppliers of brands other than Brown represented
purchases of more than $282,056 in 1955 (z.e., out of fotal
purchases of $564,113) compared to $197,254 in 1952 and
$242 494 in 1951 before Brown acquired Wetherby-Kayser
(Gx. 39, R. 275, T. 425).

Kinney’s own purchases from Brown likewise form no
basis for an inference that Brown will take over the supply
of Kinney. As noted, Kinney’s factories supply it with
only about 20% of its retail requirements (T. 1439). The
remaining 80% is purchased from outside suppliers. Kin-
ney’s outside purchases of leather shoes amounted to $19.4
million in 1957, and of this amount, Brown supplied only
$1,546,856 or approximately 8% (Gx. 40, R. 277, T. 426).

In 1955, prior to its acquisition by Brown, Kinney’s pur-
chases of leather shoes from outside manufacturers
amounted to $16.8 million (T. 1540). As noted, by 1957
Kinney’s ountside purchases had increased by $2.6 million.
Thus Kinney’s outside purchases increased between 1955
and 1957 by an amount considerably in excess of Brown's
sales to Kinney in 1957.
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Brown’s sales to Kinney increased after the acquisition,
but it was the new higher quality demand that Kinney ex-
perienced in its new suburban outlets that occasioned the
purchase of these shoes in a higher price category than
Kinney’s traditional range before the merger, and not the
fact of the acquisition.*

Upon the trial, appellee offered no evidence to demon-
strate that any supplier of Kinney had been or might be
displaced by Brown.

Of the ten shoe manufacturers who testified for appellee
at the trial, only one was a Kinney supplier. He made no
contention that he had been displaced by Brown (Gx. 251,
R. 2854, T. 2819). The other shoe manufuacturers whe were

* The district court also recited Regal’s sales to Wohl and Kinney.
The district court notes, for example, that in 1955, Regal sold
$2,000 worth of shoes to Wohl (T. 46), not stating that Wohl’s
total purchases in that year were approximately $33,000.000
(T.2038). Even in 1956, when Regal's sales to Wohl amounted
to $265,000, Woh!’s total purchases increased to approximately
$34,500,000 (T. 2039). The $265,000 worth of shoes sold by
Regal in 1956 to Wohl were in liquidation of Regal's women’s
and children’s shoe stock, for in that year Regal ceased to sell
such shoes in its Regal retail stores (Gx. 73, R. 460, T. 698).
Moreover, the shoes sold were women's and children’s shoes
which Regal did not manufacture.

Regal's sales to Kinney are treated in the same misleading
way in the district court’s opinion. The district court recites the
evidence that before Kinney had been acquired by Brown, Regal
sold no shoes to Kinney and that “by 1956 it had sold and
delivered $399,000 worth of shoes to Kinney” (T. 46). The dis-
trict court not only expanded Regal’s sales to Kinney by $40,000
in 1956 (perhaps by a typographical error) but failed to note that
Regal's sales to Kinney actually declined to $240,000 in 1957
(Gx. 73, R. 460, T. 698). While Kinney’s purchases from Regal
declined, Kinney's purchases of the same type of shoes which
Regal makes have increased from several outside suppliers, in-
cluding Diamond, a subsidiary of A. S. Beck, Shoe Corporation
of America, and the Bridgewater Worker's Cooperative
(T 1531).
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witnesses were not Kinney suppliers and hence the Brown-
Kinney merger could not effect a foreclosure of any market
in which they sold.

The undisputed facts regarding Brown’s production and
Kinney's purchases show that even if we assume that, as
a result of the acquisition, Kinney will purchase its re-
quirements from Brown insofar as Brown can meet them,
there are very few price lines in which Brown sales and

Kinney purchases overlap in any age/sex category. This
is graphically demonstrated by the tables appended at
pages Ga through 8a in which the price categories of Brown
production and Kinney purchases are compared.

The only ways in whiech Brown could take over the sup-
plying of Kinney would be to convert its factories to lower
grade production of make-up shoes to meet Kinney’s needs
or to construct new factories.

As we have pointed out above at pages 126 and 127, a
shoe factory cannot economically be down-graded; a fac-
tory producing shoes retailing from $10.95 through $14.95
cannot profitably be converted into a factory producing
shoes to retail at $5.95 through $6.95. Even if Brown de-
sired to take over the supply of Kinney, it could not readily
do so. Its present ability to supply Kinney with the shoes
Kinney sells is limited.

If Brown wished to increase its capability to supply
shoes of the Kinney grade, time and money would be re-
quired to build new factories. It would not be sensible to
make this investment since there is no reason to suppose
that it would be profitable.

Brown’s most profitable production as a shoe manufac-
turer consists of its mationally advertised branded lines
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which account for 85% of its production. Brown’s produe-
tion of make-up shoes, accounting for 15% of its produc-
tion, has not been profitable (T. 1320, 2167). Nearly all of
the shoes which IKinney purchases and sells at retail are
make-up shoes purchased by Kinney according to its own
specifications. Kinney is therefore not a likely customer
for Brown’s most profitable production.

We submit therefore that Brown’s own cxperience with
Wohl thus demionstrates clearly that there are limits to
which a manufacturer can supply its own retail outlets.
The reason for this is clearly established by the record: a
retailer, such as Kinney, under today’s market conditions
needs too many styles, too many types of shoes, for any
single manufacturer to supply him with his requirements
(. 1544).

In addition, a retailer who failed to take advanfage of
the keen price and style competition existing in the shoe
industry would soon {ind himself at a severe competitive

disadvantage.

Indeed, this was illustrated by Kinney’s own experience
in the 30’s. When the depression came, the then Kinney
management decided that it would force its own retail out-
lets to buy shoes from its factories. The result of this pro-
gram was to drive Kinney to the verge of financial disaster
(T. 1436-7).

Notwithstanding all of the foregoing, even if Brown
undertook to supply all of Kinney’s requirements, this
would not and could not bring ahout a substantial lessening
of competition in shoe manufacturing. Kinney, with only
1.1% of nafional retail shoe sales, is not a significant por-
tion of any substantial market (Cf. United States v. du Pont
& Co., 353 U. S. at 595-596).
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In 1955 Kinney’s fotal purchases of shoes from all
sources amounted to between 614 and 7 million pairs
(T. 1540). National production of shoes in that year was
approximately 642 million pairs.* Kinney’s total.pur-
chases were thus only about 1% of national production.
This percentage figure of course exeludes any consideration
of imports which, as we have shown above ai page 22, have
been steadily growing.

While this case does not arise under Section 3 of the
Clayton Act, and the tests under amended Section 7 are
necessarily different from those under Section 3, a com-
parison with this Court’s recent decision in Tampa Elec-
tric Co. v. Nashville Co., 365 U. S. 320, is enlightening.
This Court pointed out that the number of available sup-
pliers of coal for the electric company was approximately
700, The total number of potential suppliers of shoes of
Kinney are well in excess of that number. The tonnage
requirements of the electric company were something less
than 1% of total available supply. This Court character-
ized this amount as ‘‘conservatively speaking, quite in-
substantial’’. We submit that precisely the same conclu-
sion is dictated here.

D. Effect of the acquisition on the shoe industry.

Two of the district court’s conclusions relate to a proph-
ecy as to the effects of the acquisition on the whole shoe
industry. The first concerns alleged competitive advan-
tages to be derived from the merger. The second concerns

* The district court found, as the parties agreed, that the appro-
priate section of the country for shoe manufacturing was the
entire nation. Accordingly, the production of all domestic shoe
manufacturers must be taken into account on this point.
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an alleged position of dominance to be achieved by the
merger. Both conclusions are erroneous and without sup-
port in the record.

(1) The so-called “advantages” enjoyed by company-
controlled and company-owned retail outlets

The opinion of the district court states: ‘‘National adver-
tising by large concerns has increased their brand name
acceptability and retail stores handling the brand named
shoes have a definite advertising advantage’’ ('T. 70).

'We do not challenge this statement ; indeed we agree with
it. The conseguence of this finding, however, is dircectly
contrary to the conclusion which the district court reached.
The undisputed evidence is that national chains such as
Kinney do not sell nationally advertised branded shoes.
Kinney sells no nationally advertised men’s shoes, no na-
tionally advertised women’s shoes, and only an insignificant

portion (2%) of its children’s shoes are nationally adver-
tised branded shoes (T. 1555-6).

The retail outlets selling nationally advertised branded
shoes are independent retailers in individual shoe stores
and in department and specialty stores. These are the out-
lets which receive the benefit of national advertising by
manufacturers selling this type of merchandise. Kinney
does not engage in national adverfising; it relies upon
other merchandising techniques to attract its customers as
more fully described at pages 92 through 97.

The opinion of the district court confinues: ‘‘Company-
owned and company-controlled retail stores have definite
advantages in buying and credit; they have further advan-
tage in advertising, insurance, inventory control and as-
sists and price control’’ (T. 70).
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This statement 1s a combination of confusion and mistake.

With respect to the claimed advantage relating to ‘‘insur-
ance’’, there is nothing in the record which in any way re-
lates to any company-owned retail outlet.

As far as the supposed advantages in ‘‘buying’’ enjoyed

by organizations such as Brown and Kinney is concerned,
the record is clear that the two firms buy different grades of
materials for the different quality of shoes which the two

firms produce.

FFor example, Brown's purchases of upper leather (the
highest grade of bovine leather) from outside suppliers in
1955 amounted to $9,712,132.41 (Dx. AAAA, R. 4892, T.
2319). Of this amount $5,605,000 was for ealf skin; Kinney
purchases no calf skin, $1,981,000 went for kid of which
Kinney uses an insignificant quantity ($7,000 per year).
$2,125,000 went for bovine side leather; Kinney also pur-
chases hovine side leather but in grades much lower than
Brown (Dx. AAAA, R. 4892, T. 2319).

The same pattern holds true for Regal whose purchases
of upper leather for the last full year set forth in the record
amounted to $1,048,297.79 (Dx. FFFF, R. 5675, T. 2321).
Of this amount $642,000 was spent for calf skin. $161,000
was spent for cordovan, an expensive leather which Kinney
did not purchase, and kid, and $244,000 was for hovine
sides, also of higher quality than Kinney purchases.

Kinney’s total purchases of upper leather amounted to
$1,554,448.65 (Dx. XX, R. 4384, T. 2010). Of this amount,
$1,233,000, or approximately 80% of all of Kinney’s upper
leather purchases, were made from one supplier—from
which neither Brown nor Regal purchased.
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Even with regard to the one firm which i1s a significant
supplier of Kinney from which Brown also purchases—
American Biltrite—as we have pointed out at page 73,
the two firms purchase materials in different grades and
there is no evidence that either firm had any purchasing
advantage from that company. With respect to the only
two suppliers of raw materials as to which evidence was
adduced, Kinney did not purchase at all from one and its
purchases from the other (Goodrich) were less than $1,000
per year (T. 998).* Accordingly, there can be no advantage
conferred by the merger through the use of comnbined pur-

chases.

With respect to purchases of finished shoes, there is lit-
erally no evidence that the combined firm would obtain any
advantages in purchasing.

So far as company-owned retail stores are concerned,
there is no evidence in the record that they have any advan-
tages in purchasing and credit. Since Kinney and Regal do
not sell nationally advertised branded shoes, Wohl is the
only significant seller of such shoes among those outlets
which may fairly be described as company-controlled. The
evidence is undisputed that Wohl has no advantage in pur-
chasing or in credit terms with respect to such shoes.

With respeet to make-up shoes made to the buyer’s speci-
fications, there is no evidence in the record that Brown and
Kinney combined would have any advantages in purchas-

* At the trial appellee introduced evidence tending to show that
Brown received price concessions from Goodrich, The record
was clear that Goodrich had sold its products to Brown on the
same basis since 1928 (T. 1000). Moreover, Kinney does not
purchase the type of material Brown buys from Goodrich. The
price concession received by Brown did not apply to the type of
material purchased by Kinney.
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ing. Becaunse of the differences in price, style and quality
of the shoes which the two firms sell at retail, Brown and
Kinney have few common suppliers, as we have noted above
at pages 82 and 83. There is no evidence of price concessions
accorded to either firm in this record.

Independent retailers on the Brown Franchise Program
or the Wohl Plan enjoy no buying or credit advantages
over other independent retail customers of the two firms.

The price of any particular shoe style is the same fo every
independent retail customer of Brown regardless of whether
he participated in the Brown Franchise Program or the
Wohl Plan. Similarly, there is no advertising advantage
conferred upon these independent retailers over and above
any other independent retailers purchasing from the two
firms because these customers purchase only nationally ad-
vertised branded shoes. Hach of these independent retailers
controls his own inventory and determines his own prices.

The Kinney merger did not add or subtract from the
situation relating to independent retailers on the Brown
Franchise Program or the Wohl Plan as if stood before
the Kinney merger in respect of these various matters
referred to by the district court.

The district court then continues with the following
statement: ‘‘These advantages result in lower prices or
in higher quality for the same price.’”” The record does
not support this observation. Indeed, no comparison is
possible between the cost of nationally advertised branded
shoes and the cost of make-up shoes intended to sell at a
particular price.

In the case of nationally advertised branded shoes, the
manufacturer takes the sales risk of producing and main-



197

taining warehouse stocks of shoes (T. 1278). In the case of
make-up shoes made to the buyer’s specifications, the manu-
facturer does not take any production or warehousing risks
because the shoes are not produced until an order is received
and the purchaser has no option of returning the shoes
once delivered (T. 2110-1),

On the other side of the coin the independent retailer
limits his inventory risk when he buys nationally advertised
branded shoes from a company such as Brown which carries
the shoes in stock. He is free to order and reorder as de-
mand arises, and his inventory at all times is necessarily
quite limited.

The volume purchaser of make-up shoes bears all ex-
penses of warehousing and takes substantial inventory risks
on his orders of make-up shoes.

The manufacturer of nationally advertised branded shoes

bears much of the promotion expense connected with the
sale of these shoes. His national advertising is supple-

mented by promotional aids he provides at his own expense
for the independent retailer (T. 1271).

The manufacturer of nationally advertised branded shoes
normally sends salesmen around to call upon retail cus-
tomers. These salesmen, in addition to making available
the new shoe lines, also aid the merchant in stocking and
making suggestions as to his inventory (T. 1265).

The volume purchaser of make-up shoes made to the
buyer’s specifications has to maintain a staff of buyers who
deal with the various manufacturers who make the make-up
shoes. In addition, the expense of advertising and promo-
tion and the merchandising expense represented by control
of inventory is borne solely by the velume purchaser (T.

1513-4).
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In so far as the distriet court attempts a comparison as
to alleged advantages in advertising, inventory, and price
control as between the independent retailer and the chain
seller, it is clear from the foregoing that the attempt must
fail; there simply is no evidence that there is any ‘‘advan-
tage’’.

The distriet court then stated: ‘‘The independent re-
tailer can no longer compete in the low and medium-priced
fields and has been driven lo concentrate his business in
the higher-priced, higher-quality type of shoes . . .7’ (T.
70). There is no evidence in the record to suggest that inde-
pendent retailers have ever been generally in the low-
priced fields. Their traditional business has been in
medium-priced and higher-priced shoes, and it is there
that their business remains today.

The district court’s error here 1s fundamental. It lies
in equating injury to competitors with injury to competi-
tion. The distriet court assumes that because a particular
merchant may have a difficult time in competing, competi-
tion 1s thereby injured (see also statement of the distriet
court at T. 69). But this is not the statutory test. The
statutory test is whether there will probably be a substan-
tial lessening of competition, not whether there will prob-
ably be injury to competitors.

Competition means a struggle in which some will succeed
and others fail. In faect, however, there was no evidence
before the distriet court of any independent retailer who
had failed in business. The extent of their complaints was
that they were being subjected to constant competition, not
that competition had been lessened substantially or other-
wise.
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Finally, if in fact the ‘‘advantages’” which the district
court’s opinion indicates were truly present, namely sell-
ing by chains at lower prices, we should have expected that
the market position of the chains wounld have altered very
favorably between the years 1948 and 1954, the period when
most of the acquisitions to which the distriet court refers
occurred. Here agaimn the undisputed objective evidence
shows that this did not in fact oceur (Dx. NNNNN3, R. 7153,
T. 2593).

(2) Brown's alleged dominant position obtained
by virtue of the acquisition

The distriet court concluded that Brown and Kinney com-
bined would become ‘‘the dominant shoe firm in the coun-
try’’ (T. 71). While it is not entirely clear, the distriet
court’s concluston in this respect apparently rests upon
facts which it recites relating to the rank both in sales and
in assets of various firms selling shoes (T. 71).

Thus, the district court recites that Brown’s ranking in
the industry as a result of the merger would change from
fourth to third from the standpoint of sales and assets. In
reaching this conclusion, the district court lumped all of
Brown’s functions in the shoe industry together; such fig-
urcs combine Brown’s sales as a manufacturer, as a whole-
saler and as a retailer. In sum, the distriet court failed to
distinguish between fhe market in which Brown sells as a
manufacturer and the entirely separate and different mar-
kets in which it sells as a retailer.

Prior to the merger Brown was the fourth largest manu-
facturer of shoes in pairs in the United States. The year
after the merger, Brown’s ranking as the fourth largest
manufacturer of shoes in pairs had not changed even though
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Kinney’s production was included within Brown’s totals
(Dx. JJ, R. 3346, T. 2003). On the undisputed facts, there-
fore, the merger did not effect any change in the ranking
of Brown as a manufacturer.

The situation with respect to retail sales is somewhat
more complex. There are no figures available for many
large retailers, such as International, Endicott-Johnson,
Genecral, Melville and Shoe Corporation of America, show-
ing the exact extent of their retail sales. However, we know
that Melville and Shoe Corporation of America each had
more retail outlets in 1956 than Brown and Kinney com-
bined (Gx. 59, R. 436, T. 547). In addition, Edison Brothers
had retail sales greater than Brown and Kinney combined
(Gx. 56, R. 432, T. 536). So did Sears, Roebuck and J. C.
Penney, which are not even included in the so-called rank-
ings made by the distriet court (Dx. L, R. 65, T. 1603;
Dx. W, R. 3292, T. 1924). To what extent Brown’s ranking
as a retailer changed as a result of the merger is thus not
clearly depicted in the record.

More important, however, the facts relating to the rank
of Brown before and after the merger are virtually mean-
ingless in analyzing the impact upon competition of the
merger,

First, the distriet court’s rankings are limited to ‘“shoe
firms’’, as nowhere defined by the district court. This
limitation seriously distorts the state of competition in shoe
retailing. Not included in the ranking are such firms as
J. C. Penney, Sears, Roebuck, and Montgomery Ward. All
of these firms had larger shoe sales at retail than Kinney,
and the first two firms had larger shoe sales at retail than
Brown and Kinney combined.
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Iiven when the ranking is limifed fo shoe firms, the rank-
ings are meaningless because they include firms which are
exclusively retailers, firms which are primarily manufac-
turers, and firms performing both functions, Except for
Brown and Kinney, we do not know in the case of firms
which both manufacture and retail shoes how much of their
sales is accounted for as manufacturers and how much 1s
accounted for by retail sales.

- To illustrate, suppose a shoe manufacturing firm has
annual sales of $1 million and a shoe retailing firm has
annual sales of $1.6 million. Since the two firms are at dif-
ferent levels of the industry and perform different fune-
tions, it is difficult, if not impossible, to assign ‘‘ranks’’ to
them in relationship to one another. Iven if we assume
that the shoe retailling firm purchased shoes for resale at a
cost of $1 million, we still would not know how many pairs
of shoes each of the two firms sold. The shoe manufactur-
ing firm may well have sold 100,000 pairs of shoes at $10
per pair, whereas the shoe retailing firm may have sold
200,000 pairs of shoes costing $5 per pair at a retail price
of $8 per pair, If we assume that the shoe manufacturing
firm sold only men’s shoes, while the shoe retailing firm
sold only women’s shoes, ranking of the two firms would be
equally meaningless.

The ranking in accordance with assets is likewise with-
out significance. At best balance sheet data are a faulty
measure of economic values. The value of a bundle of
assets 1s determined not by what they cost but rather by
what income they can yield. There need be no relation
between these two. In the past decade there have been
substantial increases in most prices, This is particularly
true of construction and equipment costs.
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Since accounting records are customarily kept on the
basis of historical costs, the book value of a firm’s assets
will reflect assets acquired at widely different prices. Two
manufacturing plants may be closely comparable in their
capacity, yet balance sheet values, reflecting as they do
historical costs, will indicate values for the assets which
have no relation to their economic value or their ability to
produce income for the owner. Because there are a large
number of firms at each level of the shoe industry, each
with different patterns of net asset acquisition and replace-
ment through time, book value of assets is a poor measure
of the relationship of these firms when price levels have
changed substantially.

However, even if book values of firms were comparable,
they still would be a poor measure of production capacity.
In the shoe manufacturing industry extensive use is made
of leased machinery. Leased machinery will not be included
in the balance sheet of the firm leasing the machinery. It
is clear that for measuring a firm’s contribution to produc-
tion capacity, a leased machine is as productive as one
which is owned. If a firm rents a shoe machine, it scarcely
follows that it is a lesser threat to competition because the
book value of its assets is smaller.

Thus, the district court’s recital that ‘‘Kinney ranked
eighth asset-wise among all shoe firms in the nation in
1955, and was twelfth in number of pairs produced and
seventh in net sales’” (T. 50) not only does not advance
analysis but also is incorrect.*

The district court’s ranking of Kinney in terms of assets
and net sales ignores such firms as Sears, Roebuck, J. C.

* The district court asserts that there is no dispute about this
matter. There is.



203

Penney and Montgomery Ward. All of these firms had
more assets than Kimmey and both Sears, Rochuck and
J. C. Penney had greater shoe sales.

In addition, the analysis is faulty; the district court ac-
cepted appellee’s view that only firms predominantly sell-
ing shoes should be looked to in making up rankings. On
a parity of reasoning it would follow that Brown would
be climinated from all runks if its ownership were vested
in du Pont.

The distriet court’s ranking in the number of pairs pro-
duced also fails to take into account the very different
types of shoes manufactured by Brown and Kinney. As
noted above, Kinney manufactures no women’s shoes as
such. Brown’s most important category of production is
women’s shoes, accounfing for approximately 56% of
Brown’s production (Dx. KKKKK1, R. 7078, T. 2593).
The ranking of two firms without taking these differences
into account is, we submit, utterly mecaningless.

The fundamental objection to the ‘‘rank’’ evidence which
the district court apparently relies upon to support its
finding of dominance is this: even if it were the fact that
Brown (with Kinney) would become the largest firm in the
shoe industry according to certain indicia of size, this
would not mean that it would be in a position to dominate
the shoe business. The distriet court’s finding to the con-
trary ecannot be squared with this Court’s holding in T'imes-
Picayune v. United States, 345 U. S. 594, 612-3.

One of the most significant reasons why no suck domi-
nance could be achieved lies in the check inherent in the
ease with which new firms can enfer the shoe industry. As
Judge Dawson noted in dmerican Crystal Sugar Co. v.
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Cuban-American Sugar Co., 152 F, Supp. 387, 400 (S.D.
N.Y. 1936), affi’d, 259 F. 2d 524 (2d Cir. 1958):
“In forecasting the effect merger will have upon
competition it is important to determine the oppor-
tunity for new firms to enter the industry. For if

there is reasonable access to an industry ameliora-
tion of market structure conditions is possible."’

In the shoemaking industry the ‘‘countervailing pres-
sures’’ exerted by new firms entering the industry are
significant. The factors which might become barriers to
entry are largely absent or of minor importance. In the
shoe industry there are no significant barriers to entry such
as high capital investment requirements, inaccessibility
of technology because of patents or secrecy of know-how,
or the need for large advertising or promotional outlays to
develop consumer patronage (T. 2448).

“‘The best evidence of ease of entry is entry’’ (T. 2527).
The rate of entry into the shoe industry each year is high.
New firms have continued to show up in the shoe manufac-
turing business over the past decade at about the same rate
each year (T. 1652). This high rate of entry in shoemaking
is in direct and dramatic contrast to the absence of entry
in the previous cases where a merger has been struck down
under Section 7. Judge Dawson in dmerican Crystal Sugar
Co. v. Cuban-American Sugar Co., 152 F. Supp. 387, 400
(S.D. N.Y. 1936), aff’d, 259 F. 2d 524 (2d Cir. 1958) de-
scribed the market he was concerned with in these terms:

““The evidence indicates that no new sugar refiners
can be anticipated. In the last thirty years no new
firms have entered the industry. Currently the quota
system [imposed by Congress by the National Sugar
Act] is a staunch barrier to new entry.”’
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In short, the sugar industry was found by the Second
Circuit to be ““peculiarly inhospitable to incursions from
outside enfrepreneurs.”” (259 F. 2d at 530).

In United States v. Bethlehem Steel Corp., 168 F. Supp.
576, 606-07 (S.D. N.Y. 1958), Judge Weinfeld laid great
stress on the following:

“‘Since 1935 only two new integrated steel companies
have been established in the iron and steel industry,
Kaiser Steel Corp. and Lone Star Steel Co. Both
companies entered the iron and steel industry with
substantial Government assistance . . . The evidence
establishes that the industry is and will be frozen in
the foreseeable future into the present number of
integrated steel producers.’’ [emphasis added]

Like ease of entry, imports operate to erode away market
power. Imports speed up the leveling of any temporary
advantages gained by merger or otherwise because for-
cign producers ecompete in the same market as domestic
producers where there is no taviff restriction sufficient to

keep them out (T. 2524-5).

Imports have inereased by nearly eight times over-all in
the postwar period from 1947 to 1956 (Dx. FF, R. 3340,
T. 2002). Different types of imported footwear have en-
joyed different rates of growth depending upon market
opportunities. Imports represent production about half the
size of Brown’s and nearly five times that of Kinney’s.

Monopoly connotes ‘‘effective market control’’ Umnited
States v. Griffith, 334 U, S, 100, 107—the power to exclude
competition and to raise prices without a substantial and
unprofitable diversion of patronage. Cf. dmerican Tobacco
Co. v. United States, 328 U. S. 781, 811. To show a tendency
toward monopoly, therefore, it must be proved that in con-
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sequence of an acquisition, there has been an actual, definite

and perceptible advance toward the probable achi evement - ;

of effective market control. There is no proof in the record
of such an advance. :

On the contrary, the undisputed evidence is that there .
has been no tendency towards concentration of production
in the shoe industry. Indeed, the production shares of the
largest four manufacturers fell from 254% in 1947 to
21.75% in 1955 (Dx. KX, R. 3348, T. 2004). This is shown
graphically by Defendant’s Exhibit LLLLL1 (R. 7116, T.
2593), which appears at page 207.

The lack of concentration in the shoe industry sharply
distinguishes this case from other Section 7 cases. In
United States v. Bethlehem Steel Corp., 168 F. Supp. 576,
584 (S.D.N.Y. 1958), Judge Weinfeld found that:

“‘The iron and steel industry is a highly concen-
trated one. It is an oligopoly. Twelve integrated
companies control 83% of the industry capacity.”’

In American Crystal Sugar Co. v. Cuban-American Sugar
Co., 259 F. 2d 524, 528 (2d Cir. 1958), the Court noted that
in the relevant market,

“‘about two-thirds of all the sugar sold was supplied
by seven producers. . . .”

In Hamilton Watch Co. v. Benrus Watch Co., 114 F. Supp.
307, 311 (D. Conn. 1953), aff’d, 206 F. 2d 738 (2d Cir. 1953),
Judge Hincks found and was affirmed on appeal that: ‘

““The ‘Big Six’ of the watch industry (Elgin, Bul-
ova, Benrus, Longines-Wittnauer, Hamilton and
Gruen) account for about 90% of the sales of na-
tionally advertised branded jewelled watches.”’.
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Exhibit LLLLL 1

IRAGE PRODUCTION OF SHOES AND SLIPPERS
LUDING RUBBER AND INCLUDING CANVAS-UPPER
IBBER SOLED SHOES, 1947 AND 1950-1956
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An examination of a longer span of years—from 1939
to 1956—which is illustrated by the tables at page 15,
shows that there has been no tendency towards concentra-
tion in the shoe industry for any of the larger firms. The
production shares of the largest eight and the largest fif-
teen have declined, while that of the largest four has not
increased, but, indeed, has remained static. The market
share of the largest twenty firms has declined from 38%
in 1939 to 35.9% in 1956, while the share of the largest
fifty has declined from 51.3% in 1939 to 45.5% in 1956.
By contrast, the share of all the smaller firms has increased
from 48.7% in 1939 to 54.5% in 1956 (Dx. LL, R. 3349,
T, 2004).

Furthermore, there is every indication of vigorous ri-
valry among the largest four firms. Production shares of
each of the largest four manufacturers have changed under
the pressure of this competition. This is shown on Defen-
dant’s Exhibit LLLLL5 (R. 7125, T. 2593), which appears
at page 209. Production shares of the two largest compa-

nies, International and Endicott-Johnson, are decreasing,
~ whereas production shares of the two smaller of the big -
four, and particularly General, have been increasing. -

General replaced Brown as the third largest producer in
1954.
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Exhibit LLLLL 5

RES OF TOTAL PAIRS OF SHOES AND SLIPPERS
DUCED BY EACH OF THE LARGEST FOUR MANUFACTURERS

1947, 1950 -1956*
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Despite the fact that Brown acquired manufacturing fa-
cilities and retail outlets during the period 1947-1956;
Brown’s share of national production of leather shoes has
shown little tendency to increase and has been considerably
below the average production share of the other big -four
manufacturers. Brown’s share was 3.86% in 1947 and
4.16% in 1956, whereas the average share of the others of
‘the big four was 7.17% in 1947 and 6.08 % in 1956 (Dx. KK,
R. 3348, T. 2004).

Mergers made by the big four have, thus, not been suf-
ficient to increase their aggregate production share. Im
fact, their position has declined, indicating that bigness is
not trinmphant. The absence of the decisive advantages of
size is especially indicated by the slipping of the pmduc—
tion shares of the largest two manufacturers.

Nor is there any evidence that the combined firm pos-
‘sessed a scintilla of ‘‘dominance’’ in shoe retailing. The
distriet court analyzed this question solely in terms of shoe
retailing on a national basis. It did not, as indeed it could
not do so, analyze the impact of the merger in any of the

141 localities 1t found to be sections of the country for shoe .

retailing. Hence, there is no basis for any finding of domi-
nance by the combined firm in any of these 141 communi-
ties.

As we have herctofore noted at pages 174 through 177
and pages 176 through 181, a correct analysis of the impact
of the merger on shoe retailing on a national hasis not only
destroys any notion of dominance by the combined firm but
also demonstrates clearly that on a national basis—as
selected by the distriet court—competition could not be
lessened by the merger. As there noted, the combined firm
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has annual retail shoe sales of about $78 million or 2.3% of
the national total of approximately $3.5 billion. Of the
nation’s over 22,000 shoe stores, the combined firm has 457,
or 2.17% of the national total for shoe stores. Of the na-
tional total of over 70,000 shoe outlets, the combined firm
has 640, or less than 1% (.91%) of the total.

It is against this background that the acquisition by
Brown of Kinney—which adds less than 0.4% fo Brown’s
share of national production, and only 1.1% to Brown’s
share of national retail sales—must be weighed.

CONCLUSION

The judgment helow should be reversed and judgment in
favor of the defendant-appellant dismissing the complaint
should be directed.

Respectfully submitted,

ArtaUr H. DEAN
Sullivan & Cromwell,
48 Wall Street
New York 5, N. Y.

Rosert H. McRoBERTS
Bryan, Cave, McPheeters & McRoberts,
1630 Boatman’s Bank Building
St. Louis 2, Missouri

Attorneys for Adppellant

Hexnry N. Ess, ITI
Dennis C, MARONEY
Of Counsel
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APPENDIX

Statutes Involved

Amended Section 7 of the Clayton Act
Section 7, as amended, 64 Stat. 1125 (15 U.S.C. § 18):

No corporation engaged in commerce shall acquire, di-
rectly or indirectly, the whole or any part of the stock or
other share capital and no corporation subject to the jur-
isdiction of the Federal Trade Commission shall acquire
the whole or any part of the assets of another corporation
engaged also in commerce, where in any line of commerce
in any section of the country, the effect of such acquisition
may be substantially to lessen competition, or to tend to
create a monopoly.

No corporation shall acquire, direcﬂy or indirectly, the

whole or any part of the stock or other share capital and
no corporation subject to the jurisdiction of the Federal

Trade Commission shall acquire the whole or any part of
the assets of one or more corporations engaged in com-
merce, where in any line of commerce in any section of
the country, the effect of such acquisition, of such stocks
or assets, or of the use of such stock by the voting or grant-
ing of proxies or otherwise, may be substantially to lessen
competition, or to tend to create a monopoly.

This section shall not apply to corporations purchasing
such stock solely for investment and not using the same
by voting or otherwise to bring about, or in attempting to
bring about, the substantial lessening of competition. Nor
shall anything contained in this section prevent a corpora-
tion engaged in commerce from causing the formation of
subsidiary corporations for the actual carrying on of their
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immediate lawful business, or the natural and legitimate
branches or extensions thereof, or from owning and hold-
ing all or a part of the stock of such subsidiary corpora-
tions, when the effect of such formation is not to substan-
tially lessen competition. '

Nor shall anything herein contained be construed te pro-
hibit any common carrier subject to the laws to regulate
commerce from aiding in the construction of branches or
short lines so located as to become fceders to the main
line of the company so aiding in such construection or from
acquiring or owning all or any part of the stock of such
branch lines, nor to prevent any such common carrier
from acquiring and owning all or any part of the stock
of a branch or short line constructed by an independent
company where there is no substantial competition between
the company owning the branch line so constructed and
the company owning the main line acquiring the property
or an interest therein, nor to prevent such common carrier
from extending any of its lines through the medium of the
acquisition of stock or otherwise of any other common
carrier where there is no substantial competition between
the company extending its lines and the company whose
stock, property, or an interest therein is so acquired.

Nothing contained in this section shall be held to affect
or impair any right heretofore legally acquired: Pro-
vided, That nothing in this section shall be held or con-
strued to authorize or make lawful anything herctofore
prohibited or made illegal by the antitrust laws, nor.to
exempt any person from the penal provisions thereof or
the civil remedies therein provided.
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Nothing contained in this section shall apply to trans-
actions duly consummated pursuant to authority given by
the Civil Aeronauties Board, Federal Communications Com-
mission, Federal Power Commission, Interstate Commerce
Commission, the Securities and Exchange Commission in
the exercise of its jurisdiction under section 79j of this
title, the United States Maritime Commission, or the Sec-
retary of Agriculture under any statutory provision vest-
ing such power in such Commission, Secretary, or Board.

Section 15 (15 U.8.C. § 25):

The several district courts of the United States are
invested with jurisdiction to prevent and restrain viola-
tions of sections 12, 13, 14-21, and 22-27 of this title, and
it shall be the duty of the several United States Attor-
neys, in their respective districts, under the direction of

the Attorney General, to institute proceedings in equity
to prevent and restrain such violations. Such proceedings

may be by way of petition setting forth the case and pray-
ing that such violation shall he enjoined or otherwise pro-
hibited. When the parties complained of shall have been
duly notified of such petition, the court shall proceed, as
soon as may be, to the hearing and determination of the
case; and pending such petition, and before final decree,
the court may at auy time make such temporary restraining
order or prohibition as shall be deemed just in the prem-
ises. Whenever it shall appear to the court before which
any such proceeding may be pending that the ends of jus-
tice require that other parties should be brought before
the court, the court may cause them to be summoned
whether they reside in the distriet in which the court is
held or not, and subpoenas to that end may be served in
any distriet by the marshal thereof.
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Section 7 of the Clayton Act, As Originally Enacted

“Sec. 7. That no corporation engaged in commerce shall
acquire, directly or indirectly the whole or any part of the
stock or ofher share capital of another corporation engaged
also in commerce, where the effect of such acquisition may
be to substantially lessen competition between the corpora-
tion whose stock is so acquired and the corporation making
the acquisition, or to restrain such commerce in any section
or community, or tend to create a monopoly of any liné of
commerce. '

“‘No corporation shall acquire, directly or indirectly, the
whole or any part of the stock or other share capital of two
or more corporations engaged in commerce where the e‘f'fee‘t
of such acquisition, or the use of such stock by the voting
or granting of proxies or otherwise, may be to substantially
lessen competition between such corporations, or any of
them, whose stock or other share capital is so acquired, or
to restrain such commerce in any section or community, or
tend to create a monopoly of any line of commerce.

““This section shall not apply to corporations purchasing
such stock solely for investment and not using the same by
voting or otherwise to bring about, or in attempting to bring
about, the substantial lessening of competition. Nor shall
anything contained in this section prevent a corporation
engaged in commerce from causing the formation of sub-
sidiary corporations for the actual carrying on of their
immediate lawful business, or the natural and legitimate
branches or extensions thereof, or from owning and holding
all or a part of the stock of such subsidiary corporations,
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when the effect of such formation is not to substantially
lessen competition.

““Nor shall anything herein contained be construed to
prohibit any common carrier subject to the laws to regulate
commerce from aiding in the construetion of branches or
short lines so located as to become feeders to the main line
of the company so aiding in such construction or from ac-
quiring or owning all or any part of the stock of such branch
lines, nor to prevent any such common carrier from acquir-
ing and owning all or any part of the stock of a branch or
short line construeted by an independent company where
there is no substantial competition between the company
owning the branch line so constructed and the company own-
ing the main line acquiring the property or an interest
therein, nor to prevent such common carriér from extending
any of its lines through the medium of the acquisition of
stock or otherwise of any other such common carrier where
there is no substantial competition between the company
extending its lines and the company whose stock, property,
or an interest therein is so acquired.

“ Nothing contained in this section shall be held to affect
or impair any right heretofore legally acquired: Provided,
That nothing in this section shall be held or construed to
authorize or make lawful anything heretofore prohibited
or made illegal by the antitrust laws, nor to exempt any
pérsoh from the penal provisions thereof or the civil reme-
dies therein provided.’’ 38 Stat. 731, 732.
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WOMEN’S SHOES L
BROWN PRODUCTION AND KINNEY PURCHASES

Percent Distribution by
MANUFACTURER'S SELLING PRICE
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Source: Ex’s. EEEEEE and Z7 The use of Brown 1955 data and Kinney 1954 data in th
parison is expressly sanctioned by an agreement betw.
parties,



Ta

MEN’S OTHER THAN WORK SHOES
BROWN PRODUCTION AND KINNEY PURCHASES

Percent Distribution by
MANUFACTURER'S SELLING PRICE
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1955 x| o0 | % 1954
({1200
ezl

. *10.20
e : 841 I.Z

bl
=
-am =
n

I
r—- - . - - 6‘00
R " 541 |

IT""

v *4.80 F- gt
M So

§.20

161

360

301 [y

3.00
2.41

2.40
1.8i

1.80
0.00
| 1 | 1 | ! s 1 | I 1 L J

30 20 10 O O 10 20 30
PERCENT OF TOTAL

®LESS THAN O 17

. !

The use of Brown 1955 data and Kinney 1954 data in this com-

e: Ex’s. CCCCCC and ZZ pari?on is expressly sanctioned by an agreement between the
parties,
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YOUTHS' AND BOYS’ SHOES
BROWN PRODUCTION AND KINNEY PURCHASES

Percent Distribution by
MANUFACTURER'S SELLING PRICE

PRICE CLASS
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Source: Ex’s, GGGGGG and ZZ parison is expressly sanctioned by an agreement ha
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