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No. 4

BrowN SHOE COMPANY, INC., APPELLANT
‘vl
UNITED STATES OF AMERICA

ON APPEAL FROM THI UNITED STATES DISTRICT COURT FOR
" THE EASTERN DISTRICT OF MISSOURI, EASTHRN DIVISION

BRIEF FOR THE UNITED STATES

OPINION BELOW
The opinion of the district court (T. 42-76)* is
reported at 179 F. Supp. 721
JURISDICTION
The judgment of the distriet court was entered on
December 8, 1959 (T. 77). The notice of appeal was
filed on February 2, 1960 (T. 80), and this’ Court
noted probable jurisdiction on June 20, 1960. 363
U.S. 825. The jurisdiction of this Court rests’ on

! References herein to the transcript of testimony are desxg-
nated “T.” References to the government’s and the defend:
ant's exhibits are designated “GX,” and “DX,” respectively, fol=
lowed by a reference (designated “R.”) to the appropriate
page in the volumes of exhibits.

(1)
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Section 2 of the Expediting Act, 32 Stat. 823, as
amended (15 U.S.C. 29).

QUESTIONS PRESENTED

This case, in the context provided by the trial
record, presents the following main questions:

First, was there evidence from which the trial
judge could reasonably conclude “that the merger
would establish a manufacturer-retailer relation-
ship which deprives all but the top firms in the
industry of a fair opportunity to compete’?
(T. 75.) .

Second, was there evidence from which the trial
judge could reasonably conclude “that the merger
would eliminate Kinney as a substantial com-
petitive factor’” among retailers of shoes?
(T. 74.)

Third, do either or bhoth of these conclusions
support the district court’s ultimate conclusion

~ that the merger between Brown and Kinney as
a matter of law violated Section 7 of the Clayton
Act?

In addition to these primary issues, the appeal also
presents subsidiary questions as to whether the trial
court properly found that, for purposes of its analysis
of the effect of the merger upon competition in the
shoe industry, (1) men’s, women’s, and children’s
shoes, considered separately, were appropriate “lines
of commerce’” and (2) a city and its immediate and
contiguous surrounding area was an appropriate “sec-
tion of the country” with respect to shoe retailing.’



3

STATUTE INVOLVED

The relevant portions of Sections 7 and 15 of the
Clayton Act, 38 Stat, 731, as amended by 64 Stat.
1125, and 38 Stat. 736, as amended by 62 Stat. 909,
.15 U.8.C. 18, 25, are set forth in Appendix A, infra,
pp. 141-142.

3 STATEMENT

A. THE PROCEEDINGS BELOW
1. THE COMPLAINT, TRIAL AND DECISION

This is a civil action by the United States charging
violation of Section 7 of the Clayton Act (15 U.S.C.
18) and seeking injunctive relief under Section 15 of
the Clayton Act (156 U.S.C. 25). The complaint, filed
November 28, 1955, alleged that the effect of the pro-
posed acquisition of the defendant G, R. Kinney
Company, Ine. (Kinney), by the defendant Brown
Shoe Company, Inc. (Brown), “may be’’ substantially
to lessen competition or to tend to create a monopoly
in the production, distribution and sale of shoes.
Specifically, the complaint charged that Brown, the
third leading manufacturer of shoes in dollar sales as
of 1954 had, between 1950 and the date of the com-
plaint, alrveady acquired a large number of manu-
facturers and retailers of shoes and that its proposed
acquisition of Kinney, which then operated four
factories for the manufacture of shoes and owned or
operated approximately 360 shoe stores for the retail-
ing of men’s, women’s and children’s shoes, might
substantially lessen competition and tend to create a
monopoly in the production, distribution and sale of
shoes (T. 1-6). Relief was sought by way of tempo-
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rary restraining order and preliminary injunction to
prevent Brown from consunmmating the proposed ac-
quisition of Kinney’s stock and *‘from making any
changes in Kinney’s corporate structure or Kinney'’s
commercial operations and policies” pending adjudi-
cation of the merits (T. 7). As permanent relief the
government sought (1) an adjudication that the pro-
posed acquisition violates Section 7 of the Clayton Act
and (2) an injunction precluding Brown from acquir-
ing the stock or assets of Kinney or any other corpo-
ration engaged in the manufacture, distribution or
sale of shoes (T. 8). | |
A temporary restraining order was secured. In a
subsequent ruling on the government’s motion for
preliminary injunction the court permitted the merg-
er to ‘he consummated on condition that the Brown
and Kinney businesses be operated separately under
terms specified by the court, so that “this Court can
make an injunction effective to accomplish the pur-
pose of the act if on final hearing it is found defend-
ants are violating the law’’ (T. 37). Brown acquired
all of Kinney’s outstanding stock on May 1, 1956,
pursuant to the terms of the court’s preliminary
order, but as the district court found (T. 44), the
two businesses have heen operated separately and
their assets kept separately identifiable.

- The case was tried hefore Judge Randolph .
Weber from August 1958 until January 1959.
Some- 75 witnesses testified, including 9 shoe
manufacturers and 24 shoe retailers offered by the’
government, and 1 shoe retailer and the appellant’s
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own executives offered by the appellant. These in-
dustry. witnesses testified extensively as to the degree
of competition between the shoes manufactured hy
Brown or sold at its outlets and those sold by Kinney.
They described the scope and competitive effects of
prior activities in the area of integration on the part
of both Brown and other leading manufacturers, the
nature and extent of the competitive advantages that
would result from the merger, and the expected ad-
verse impact of the merger upon independent shoe
manufacturers and retailers. Other witnesses in-
cluded suppliers of materials, shoe machinery manu-
facturers, multiproduct retailers and expert econo-
mists. - Over 400 exhibits, amounting to almost
11,000 pages of documents, were admitted into evi-
dence, After receiving exhaustive briefs, the district
court 1ssued 1its decision ruling for the govermment on
November 20, 1959 (L. 42). A judgment directing
‘Brown to dispose of its interest in Kinney was entered
on December 8, 1959 (T. 77).

2. I'HE UTF’INICJN OF TIIE DISTRICT GOURT
. The district court, after summarizing the facts of
record with respeet to Brown (T. 44-49) and Kinney
(T. 49-50), turned to the three basic’ elements for
analysis under Section 7 as amended: whether the
challenged acquisition (1) has an impact that “may'
be substantially to lessen competition or tend to ereate
a monopoly” (2) in any line of commeree (3) in any
section of the country (T. 52). Reviewing the facts
on line of commerce in the light of the practices of
the shoe industry and the ‘‘interchangeability, price,
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quality and style” of shoes (T. 55-56), the court con-
cluded that the government had sustained its burden
of proof in urging that men’s, women’s and children’s
shoes treated separately “have sufficient péculiar
characteristics and uses to make them distinguishable
and a line of commerce’’ (T. 58).

The court found, without dispute, that the appro-
priate “section of the country” insofar as shoe manu-
facturing is concerned is the country as a whole
(T. 59). As to retailing, the court concluded that the
evidence of actual competitive conditions in the vari-
ous markets indicates that ‘‘retailers of ‘men’s’,
‘women’s’, and ‘children’s’ shoes, whether sold sepa-
rately or in combination,” compete with other retailers
“handling a like line for the trade of the people in
their cities and the immediate and contighous sur-
rounding area” (T. 64). As applied to the instant
case this meant (as the government had alternatively
urged) that the sections of the country for analyzing
the effeet of the merger on shoe retailing are the
approximately 140 cities of 10,000 or more popu_lr;i—
tion, and their surrounding areas, in which there are
both a Kinney store and an outlet operated by, or
otherwise tied to, Brown (4bid.). In so holding, the
court fixed on sections of the country intermediate in
size between the city areas, which were also suggested
as appropriate by the government, and the standard
metropolitan area or county unit, which had been
suggested by the appellant (T. 58-59). _

In evaluating the effects of the Brown-Kinney
merger the district court concluded that Congress in
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Section 7 of the Clayton Act, as modified by the 1950
amendments thereto, 64 Stat. 1125, 15 U.S.C. 18,
intended to go considerably beyond Sherman Act
considerations to “nip monopoly in the bud” (United
States v. E. I. du Pont de Nemours & Co., 353 U.S.
586, 592-593, citing Transamerica Corp. v. Board of
Governors, 206 F.24 163, 169 (C.A. 3)). This ob-
jective of reaching monopoly in its incipiency, the
court held, is to be met by proscribing those acquisi-
tiong that, either considered in and of themselves or
in the light of industry trends and the merger history
of the participants, appear to have a “reasonable
likelihood” of leading to, or bringing “measurably
closer,” the undue concentration of economiec power
in any industry in the hands of a few great corpo-
rations (. 66-67). “[T]he test 1s,” the district court
concluded (T. 68), “what do the facts show as to the
trends in the Industry and the true economic impact
of this particular merger, which takes place among
an industry having a few large firms that control a
sizeable segment of the total with the balance divided
among hundreds of others having only minute seg-
ments.” '

Evaluating the Brown-Kinney merger in the light
of thesé precepts, the district ecourt noted the acceler-
ating trend in the acquisition of retail shoe chains by
the largest shoe manufacturers, Brown’s major role
therein (T. 68-69), and the resultant increase of sales
to these captive outlets, which “seriously limit the
market to which independent manufacturers ave able
to sell” (T. 69). This development, the court found,
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has been accompanied by a reduction in the number of
plants manufacturing shoes, coupled with an increase
in the number of plants owned by the largest manu-
facturers (T. 69-70).

Brown'’s purchase of Kinney, the largest family shoe
retailer in the country, was found to be a highly sig-
nificant eclement in this development, in view of
Brown’s moving role in the merger trend generally, its
‘history of increasing its sales to its acquired outlets to
the detriment of their existing suppliers, and the fact
that, within three years after the merger, Brown had
become Kinney’s largest supplier (T. 70-71). Brown's
acquisition of Kinney was also found to give the
merged company advantages in buying and selling and
in insurance, advertising and credit arrangements that
will significantly increase Brown’s existing advantages
over small manufacturers as one of the “small group
of firms * * * [that] set the price and style trends’’
‘and are in the best situation to ““finance the change
over * * * [necessary] to meet the changing condi-
tions of the retail markets * * *” (T. 72). The
impact of the merger upon the small manufacturers,
the court concluded, will be felt especially in their
-relative inability to sell their produet in those cities
‘where the combined Brown-Kinney retail outlets ac-
count for a -substantial percentage of all sales of
men’s, women’s or children’s shoes (ibid.).

On the retail level, the court found the evidence to
show that the independent shoe retailer is having an
increasingly diffieult time ecompeting with manufac-
.turer-owned or controlled outlets (T. 70).. These ver-
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tically integrated storves were found to possess advan-
tages in buying and credit, as well as in advertising,
insurance, and inventory and price control, making
possible the sale of shoes at lower prices, or of higher
quality shoes for the same price (:bid.). The inde-
pendent retailer, unable to compete in the low and
medium-priced fields in which vertieal integration is
most pronounced is, the court found, being driven
inereasingly to concentrate in the declining market for
higher-priced, higher-quality shoes (ibid.). Moreover,
the merger makes Brown, alveady a leading factor in
every city in which it competes, “‘a more dominant fac-
tor’” in such markets (T. 73), while eliminating
Kinney as a substantial competitive factor (ibid.).
On the basis of these findings the court concluded
that the mevger will “increase concentration in the
shoe industry, both in manufacturing and retailing”
(T. 74), eliminate Kinney as “a substantial competi-
tive factor’” in the retail field (L. 74-75), and establish
a manufacturer-retailer relationship that “deprives all
but the top firms in the industry of a fair opportunity
to compete” (I. 75). The necessary conclusion, the
court held, is that ‘“the reasonable probability is the
further substantial lessening of competition and the
increased tendency toward monopoly’ (ibid.).

B. THE SHOE INDUSTRY

In the shoe industry, as the district court found, “a
few large firms * * * control a sizeable segment of
the total with the balance divided among hundreds of
others having only minute segments” ('I. 68). It is
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.also an industry, the court found (T. 68-70), that has
been characterized by an accelerating process of verti-
cal integration since about 1950; the larger manu-
facturers have, to an increasing extent, secured control
of large retail shoe chains,

1. Manufacturing. With the increase in population,
the national production of all types of men’s, women’s
and children’s shoes has steadily risen from about 506
million pairs in 1947 to 646 million in 1956 (DX JJ,
R. 3346)." Iixcluding ‘“canvas-upper, rubber-soled
shoes’ made by a different process and largely by dif-
ferent firms (App. Br. 15, n.), the national production
was 482 million pairs in 1947 and 588 million in 1956
(DX JJ, R. 3346). The business is very unevenly
distributed. As of 1956, the four largest manufaec-
turers (International Shoe, Tindicott-Johnson, Brown
(including Kinney) and General Shoe) produced
about 2249, of all shoes (DX KK, R. 3348) and
24.6% of all shoes and slippers manufactnred on con-
ventional shoe machinery—i.e., excluding canvas-
upper, rubber-soled shoes (DX J.J, 3346). The re-
mainder of the market was divided among roughly
1,000 manutfacturers (T. 1637; GX 207, R. 928; DX
GG, R. 3343).

In percentage of total value of shipments and total
assets, the concentration is even more pronounced.
In 1954 the four largest companies shipped about 30%
of the value of all footwear (except rubber), an in-

* Despite the general increase in the standard of living, the
number of shoes annmally sold per capita has remained fairly
constant during this decade at approximately 314 pairs per year

(T. 1353-54).
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crease of 29 from 1947; the largest 20 companies,
45% (G X 207, R. 928). In 1955 the four largest com-
panies had total assets of approximately $364 million
out of an industry total of slightly more than $1 bil-
lion for a total of 937 reporting corporations classified
as “footwear, except rubber” by the Internal Revenue
Service (GX 157, R. 635).

" The four largest manufacturers have vastly greater
production and facilities than the remaining companies
in the industry. Thus in 1956, the fifth largest firm
(Shoe Corporation of America, a company that has
itself engaged in an active acquisition program) had
production of substantially less than one-half of the
smallest of the top four (GX 58, R. 435) ; and the next
nine companies after the top four had a eombined pro-
duction of 53.9 million pairs of shoes, only slightly
more than the production of International Shoe alone
(ebid.)y. Similarly, while the top four manufacturers
in 1956 bhad 171 manufactoring plants between them,
the next six had a combined total of only 41 (G2 20,
R. 226), more than half of which were operated by two
companies, Shoe Corporation of America and Melville
(McElwain),® which, like the top four, are associated
with numerous retail outlets (GX 59, R. 436).

The extent of this difference befween the small
group of large integrated manufacturers and their
principal competitors can be illustrated by consider-
ing the example of the Weyenberg Shoe Manufactur-

3 The J. F. McElwain Company is the principal manufactur-

ing unit of Melville Shoe Company, the largest owner of retail
shoe stores in the country.

H18876—R1——2
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mg Company, the nineteenth largest producer of shoes
in 1956 (GX 58, R. 435), one of whose officials was a
manufacturer witness for the government. In. 1955
Weyenberg operated six manufacturing plants as
compared with 61 for International, 41 for General,
37 for Brown, and 29 for Endicott-Johnson (GX 20, R.
226). Its total dollar sales were $17,227,000, which
contrasted with sales of $262,413,000 for Initernational
and $211,142,000 for Brown (including Kinney) (GX
o7, R. 434). TIts total assets were slightly over $10,-
000,000 as compared with assets of $172,000,000 for
International and $71,000,000 for General, the smallest
in terms of assets of the hig four (GX 19, R. 224).
The figures for all other manufacturers below the big
four, with the exception of the Shoe Corporation of
America and Melville (McElwain), present a similar
picture.

Moreover, between 1950 and 1955, the position of
most of the smaller manufacturers in the industry as
compared with that of the large integrated companies
markedly deterviorated. Thus, the spread between the
total sales of Weyenherg and those of International
increased in that period from $182 million to $245 mil-
lion (GX 56, R. 433), and the differential hetween the
two in total assets grew from $106 million in 1950 to
$162 million in 1955 (GX 19, R. 224). The widening
gap between Weyenherg and Brown in this period was
even more pronounced. In 1950 Weyenherg’s: sales
were about $73 million less than IBrown’s; by 1955 the
spread had about doubled to $142 million (ox. $213
million, including Kinney) (GX 56, R. 433). And‘in
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terms of assets, Weyenberg was about $29 million
smaller than Brown in 1950, a differential that had
inereased to $62 million ($80 million, counting Kinney
with Brown) by 1955 (GX 19, R. 224).

Despite the ever-increasing market for, and pro-
duction of, shoes in the United States and the al-
legedly low cost of entry into the shoe manufacturing
business (T. 1489, 1646), there has heen a constant
decrease in the number of independent shoe manufac-
turers. In 1947 there were 1,077 independent manu-
facturers of shoes. By 1954 the number had de-
creased, aceording to statistics prepared by the Bu-
reaun of the Census, by about 10% to 970 manufac-
turers (GX 207, R. 928). And while there was a
concomitant decrease in the number of shoe manufac-
turing plants in operation, the number of plants op-
erated by the largest four manufacturers increased
by 35%, from 127 to 171, between 1950 and 1956
(GX 20, R. 226). As the court below noted (T. 70),
this merease resulted largely from the acquisition of
independently-operating shoe manufacturing com-
panies by the largest manufacturvers; between 1950 and
1956, seven manufacturers mdependently operating 25
plants were acquired by the 10 largest shoe
manufacturers.

Morcover, Brown and General Shoe, the two mem-
bers of the big four that engaged most actively in
an acquisition program during the mid-1950’s, were

* By 1938 this figure had in turn decreased by another 10% to
872 ‘manufacturers, according to census figures not available at

the time of the trinl. See 7858 Census of Manufactures (MC
58(2)-31A, p. 6).
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materially increasing their production at a time when
the output of International and Endicott-Johnson,
who participated in the merger trend to a much lesser
degree, were increasing their production only slightly,
if at all. Thus, Brown’s production hetween 1951
and 1957 went from 19.6 million pairs to 29.1 million
pairs and General’s from 16 million pairs to 28.5
million pairs ® (GX 58, R. 435; DX JJ, R. 3346). In
the same period International Shoe’s production rose
hy only 2.6 million and Endicott-Johnson’s production
actunally decreased hy over 1.1 million (GX 58, IR. 435).

The manufacture of shoes takes place throughout
the United States (I. 59), and, in contrast to the for-
mer practice, is now conducted in relatively small es-
tablishments normally employing fewer than 500 per-
sons and produeing approximately 5,000 pairs of shoes
a day (DX GG, R. 3343; T. 2141-42). The larger
manufacturers have heen able to convert their opera-
tions to such relatively small but efficient establish-
ments (T. 2140-43), but the smaller independent who
invested his eapital in the large plants that formerly

*The General Shoe production figures might have risen even
more except for the fact that in February 1956 it entered into
a consent decree in setflement of an antitrust action brought by
the government under Section 7 of the Clayton Act that severely
limited its power to make any further acquisitions for a five-
year period. See United States v. General Shoe Corp., Civil
No, 2001 (M.D. Tenn.), judgment of February 17, 1956. Sig-
nificantly, General’s production had risen from 16 million pairs:
in 1951 to 27 million pairs in 1955, an average increase of over
two and a half million pairs per year. Its increase in produc-
tion between 1955 and 1956, however, was limited to 1.2 million
pairs, and in 1957 its production was only 300,000 more than in
1956 (GX 58, R. 435).
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characterized the industry has heen less able to make
this conversion. As the district court found (T. 56),
production of men’s, women’s and children’s shoes is
normally undertaken in separate plants, although
there is some overlapping between factories. How-
ever, a factory manufacturing men’s, women’s or
children’s shoes will frequently manufacture two ox
more kinds of shoe within the general category
(T. 704, 949). The various manufacturers normally
distribute their shoes for sale throughout the United
States (T. 59, 2459).

Substantial and costly changes in plant equipment
are frequently requirved in order for the manufacturer
to keep up with competitive conditions, Thus, during
the period between 1951 and 1955 Brown made at
least 13 major changes in its machinery at 9 factories
to inerease their production or to meet shifts in styles
or other new demands in the shoe market (GX 209,
R. 930-965).° These changes were often of a tem-
porary nature; in at least three factories the modifica-
tions or additions were dropped within a year after
their introduction (ibid.). Rapid style changes fre-
quently lead to substantial losses throughout the in-
dustry. Thus, Brown’s president testified that his
company had once absorbed a $4,000,000 loss resulting
from a style change and that many of his competitors
were unable to stand such a loss and went bankrupt

® Brown’s program of factory changes and increased produc-
tion was occasioned in part by its efforts to meet the demands
of its newly acquired retail outlets (T. 1389-92. 1396).
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(T. 1356). He further. testified that, while it had.
cost his firm hundreds of thousands of dollars to,con-
vert manufacturing faecilities to accommodate the re-
cent trend to women’s needle-toed shoes, this stylé-
could very well hecome obsolete within a short period
(T. 1414). :

2. Retailing. While shoes are sold through over
70,000 retail outlets throughout the ecountry (includ-
ing department stores, dry-goods stores, drug stores,
novelty stores, ten-cent stores and such other multi-
product outlets as Sears, Roebuck & Co.), the
most important factors in the distribution of shoes
are approximately 22,000 retail outlets classified as
“shoe stores™ hy the Bureau of the Census, i.e., stores
or leased shoe departments deriving over half of thewr
gross receipts from the sale of shoes (DX MMMMM 2,
R. 7134; T. 69, n. 10). These shoe stores made ap-
proximately half of the $3,464,000,000 in shoe sales
in 1954 (DX NNNNN 3, MMMMM 2; R. 7153, 7134).
. Of the total sales by the 22,000 shoe stores in 1954
substantially more than half were made by the opera-
tors of chains of stores (DX NNNNN 2, R. 7152).
Moreover, the larger chains are taking over an in-
creasing share of this market. Thus, in 1948, shoe
companies operating 101 or more stores had 2,178
out of 19,551 estahlishments or 11%, and sales of $307
million out of  $1,467 million or 20.9% (GX 244 R:
2823). By 1954 these large chains had 3,534 out of
21,689 shoe stores or 16%, and sales of $459 1111111011



17

out of a total of. $1,809 million or 25.5% * (wbid.). In
other words, the few firms owning 101 or more stores
increased the mumber of their storcs during the six-
year period by 62% as against a rise of only 4% %
for all other stores, and sales increases of 50% were
registered by these large chains as contrasted with
only a 16% rise in sales for the remaining firms.®
As the district court found (T. 69), the six firms with
the largest number of retail outlets in 1956 owned and
operated 3,997 or 18%, of the Nation’s shoe stores, and
the 13 largest firms operated 4,736 or 21% of them
(GX 59, R. 430). .

The chain shoe store is not a new phenomenon;
Kinney started operation as a chain hefore 1900.
Some of these early chains were independent shoe
retailers; some were owned or opevated by manufac-
turers. DBut, with the exception of Endicott-Johnson,
which early established its own retail outlets, prior to
the Jast deecade the latter type of chain was largely

“The Census figures for 1958 indicate that this trend has
been intensified, for as of that year the chains operating 101
or more establishments constituted 4982 of the 24437 refail
shoe store units or approximately 20% of the tofal, and the
sales of these largest chains constituted a total of $702 million
out of a total of $2,130 million for all retail shoe stores or
33% of the total. Sece 1958 Census of Business, Retail Trade,
Single Units and Multiunits (BC3S-RS3, pp. 4-6).

8 As of 1958, Census statisties indicated that chains with
more than 101 stores have increased their number of outlets by
128.7% over the 1948 figure and the value of their sales by
128.9% over 1948. In contrast, the chains with less than 101
outlets have increased their number of outlets during the dec-
ade by only 12% and the totul value of their sales by only

23%. See 1958 (ensus of Business, Retail Trade, Single Units
and Multiunits (BC58-RS3, pp. 4-6) GX 244, R. 2823,
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owned by manufacturers intermediate in size between
the many small companies and the few largest ones.
In the past ten years, however, the trend to larger
chains of retail shoe stores has heen accompanied by
a major move toward vertical integration by the major
manufacturers in which they acquired a substantial
number of the largest chains of shoe stores or leased
shoe departments in department stores.’

As the district court pointed out (T. 68), during the
period between 1945 and 1956 the six largest manu-
facturers more than doubled their ownership of retail
outlets. The following table shows the increase in
such ownership by each of the six companies during
this eleven-year period (GX 59, R. 436-37):

1848 1956

BITOE v i i s o o i e S W B A S S o . BAB
Ly 1 LT T e S S I O S, S R L o W 1] 130
CROIOPAL . o i e T e i e A A S e S T 80 626
Bhoe Corp. of ADETICA. oo oo casimnmccancamcememenaeae e 301 d 842
B i e 1ot o e e e A S i e e ST 530 047
R T O A L o oo a1 e iy A e s 238 540

RO o s B R S i W b e . I 1,405 3,830

The testimony makes clear that these “big six,’”” and
particularly Brown, International and General, were
aggressively seeking to aequire the more significant
shoe chains (T. 1417). Thus when International
bought the large Florsheim chain, Brown was an un-
suecessful bidder; and General was outhid by Brown

® As of 1954, 761 out of the 2,158 leased shoe departments,
or 35.3% ‘were owned by chains of 101 or more outlets and
these chains accounted for $55.5 million out of $86.3 million
total sales of such departments, or 64.4% thereof (GX 243,
244, R. 2821, 2823).
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when the latter purchased the Regal chain and also
when Brown contracted to purchase Kinney (T. 1417;
GX 205, R. 914, 924). Moreover, retail acquisitions
hy one of the major manufacturers can start a chain
reaction ; as discussed below, when General bought the
Innis chain in Los Angeles, Brown, being deprived
of an outlet for its shoes in that area, responded by
purchasing the Wetherby-Kayser stores (T. 1390).
As a result of these activities, five of the six largest
groups of retail outlets are now owned and operated
by five of the six largest manufacturers (T. 69).

. As the foregoing facts indicate, this increase of
some 2,425 stores is not merely a matter of the ex-
pansion of these large companies’ own retail activi-
ties. On the contrary, the district court found (T.
69) that between 1950 and 1956 nine independent
shoe firms operating 1,114 stores hecame subsidiaries
of the six largest firms and ceased their own inde-

pendent operations. This finding understates the true
situation, for the undisputed facts of record (GX 59,
R. 436-7) indicate that between 1950 and 1956, the six
largest shoe companies actually acquired shoe store
chains that at the time of their accquisition were oper-
ating approximately 1,300 stores. Moreover, even this
figure does not include such smaller retail acquisitions
as Brown’s purchases of Wetherby-Kayser (3 stores),
Richardson (1 store), Wohl Shoe Company of Dal-
las (unspecified number of ‘‘leased shoe depart-
ments’’), Barnes (2 stores) and Reilly (2 stores), all
acquired between 1952 and 1955 (see pp. 24-28, infra.).

In addition, these figures do not take into account
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retail situations such as those reflected hy the Brown
franchise system and Wohl plan accounts (see pp.
23-24 and 25-26, #nfra) under which the large manu-
facturer secures an assured outlet for its product
from independently -owned retail stores to the virtual,
if not complete, exclusion of competing brands. - The
extent of the role played by such operations is il
lustrated by the fact that, as the district court found

(T. 68, n. 9), by 1958 Brown alone had such arrange-
ments with no fewer than 855 retail stores or leased

shoe departments (GX 71, R. 457)—an increase of
approximately 180 stores from the end of 1951 (see
GX 68, R. 452, 454). 'And the record makes clear
that others among the larger manufacturers main-
tain similar arrangements (see, e.g., T. 893).
An important factor affecting the retail trade in
shoes has been what an analysis made for Brown’s
internal use characterized as a shift towards “A
smaller market for higher pricecf shoes” and “A much
larger market for the middle and lower ranges’
(GX 47, R. 380-85). Thus, making due allowance
for changes in the value of the dollar, between 1942
and 1955 sales of women’s shoes priced at under
$7.00 increased from 50% of total sales to over T2%,
and. sales of women’s shoes at prices over $11.00 de-
creased from 19.7% to 9.5% (GX 79, R. 480). At
the same time sales of men’s dress shoes at prices be-
low $6.00 were increasing from 2.1% to 11.1% and
shoes in the $6.00-$9.00 class from 8.7% to 37.8%,
while the percentage of shoes sold above $9 was de-
clining from 899% to 51% (34 of which were in the
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$9-15 category) (GX 80, R. 493). Similar trends
are evident with respect to the prices at which chil-
dren’s shoes are sold (GX 47, R. 384, 388).

C. BROWN SHOE COMPANY

At the time of the merger in 1955, Brown was an
integrated manufacturer, distributor and retailer of
men’s, women’s and children’s shoes. .It owned its
own tanning facilities, as well as factories supplying
1t with an inereasing production of soles, heels and
shoe cartons (T. 48; GX 219, R. 1298). . It operated
37 manufacturing plants, ranking third in the industry
(GX 20, R. 226), It had total net sales of $159,481,000
(GX 56, R. 432) and total assets of $72,396,000 (GX
19, R. 224) ; in each of these categories 1t ranked third
in the industry. It produced 25,648,000 pairs of shoes
(T. 49, GX 58, R. 435; DX KK, R. 3348). It owned
and operated some 481 retail shoe stores (GX 22, R.
230) and had franchise arrangements closely control-
ling the retail operations of over 590 more stores (GX
219, R. 1297).

1. History of Brown’s Operations.- Brown (or its
predecessors)- has heen engaged in the manufacture
of shoes since 1877. During the period 1878-1920,
Brown was engaged solely in manufacturing men’s,
women’s and children’s shoes and distributing them
to the so-called general stores selling a variety of
Hdry goods” and to independent retailers and chain
stores (T. 1376-77).

. During the 20’s and 30’s Brown initiated various
retailing: and merchandising . activities designed to
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meet the increasing competition from shoe store chain
organizations such as Kinney, which were enjoying
a “great growth” ‘during this period (T. 1376).
Brown salesmen were trained in the fundamentals
of merchandising: setting up sales programs, advising
retailers as to inventory control, laying out adver-
tising programs and setting up the actual adver-
tising—in general, doing everything possible to pro-
mote the sale of Brown’s men’s, women’s and chil-
dren’s shoes on the retail level. In the words of
Brown’s president, this merchandising program
“parallels the very plans and merchandising ideas
that the chain stores have got’’ and was Brown’s ini-
tial way of attempting to meet the advantages of
chains (T. 1268). TUnder the program, Brown turned
from merely supplying shoes to retail outlets to
“get[ting] down on the retail level, and the consumer
level, and mak[ing its] brand of shoes acceptable,”” so
that it “would be able to get a larger volume of busi-
ness from [its dealers]” (T. 1364, 1377).

In 1938 Brown commenced nationally advertising
all of its various lines under their brand names. Its
obhjective was to ;.‘pre-sell” its shoes before ‘they
reached the outlet (T. 1271). Brown has continued
this extensive advertising program on the consumer
level and has heen the largest national advertiser in
the shoe industry (GX 43, R. 287). In 1955, Brown,
mmcluding its subsidiaries, spent over $5 million on
advertising (GX 164, 165, R. 647, 648), over 30 times
the $150,000 that Weyenherg spent in 1957 for na-
tional advertising (T. 529-30). A Kinney vice presi-
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dent deseribed this program of extensive national ad-
vertising as “a tool with which he [the Brown
dealer] is able to compete with any chain store’ (T.
1562). | “

2. The Franchise Program. In a further effort to
meet-the competition of chain shoe stores, Brown in-
augurated a comprehensive “franchise” program (T.
1377). DBrown instruets the franchise dealers on all
phases of merchandising such as stock control, inven-
tory control, financing, store and window promotions,
mark-downs and advertising campaigns (T. 1261).
The franchise dealers are given financial aid in estab-
lishing their stores, and can secure group life insur-
ance as well as fire and extended coverage insurance
through Brown (T. 2073-74), and they can purchase
rubber footwear through Brown at considerable sav-
ing (T. 1097-99). In addition, Brown franchise
dealers are supplied with neon signs, architectural
services, window decorator services, ete.'” In return,
the early franchise agreements prohibited dealers
holding Brown franchises from purchasing shoes
from firms other than Brown; after World War II
the terms of the agreements, whether written or oral,
were changed “on the advice of counsel” (T. 1383)
to require the franchise dealers to ‘‘concentrate” on
Brown shoes and not to carry any ‘‘conflicting lines.”
‘Where they do persist in carrying conflicting lines
m\m official testified that these latter services are also
‘available to other “good dealers,” 7.e., those who “concentrate”

on Brown’s shoes and do not carry “conflicting” lines (T.
2102-03). '
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they are dropped (T. 2073). At present, the vast
majority of shoes sold by the franchise dealers are
Brown shoes™ (T. 310, 459, 469, 491-92, 551, 573,
1782, 1832-33, 2070). '
- Brown has consistently expanded its franchise pro-
gram: it had 470 such outlets in 1950, 584 at the time-
of the Kinney merger and 647 as of May 1, 1958 (GX
68, 71, R. 452, 457). These outlets, as the distriet
court indicated (T. 45, 64-65), are in effect a- chain
of retail shoe stores controlled by Brown, retail-
ing Brown’s shoes (but not those of its competifors)
at prices fixed by Brown under merchandising and
advertising programs sct up by Brown and constitut-
ing in every real sense (save ultimate profit and loss)
as integral an element in Brown’s retail efforts as
the stores it owns dirvectly. '

3. Retail Aequisttions. Beginning in 1929, Brown
experimented in the complete operation of a few:

1 As part of this franchise program as well as its over-all
merchandising program, Brown effectively controls the retail
prices at which its shoes are sold by -its franchisees and dealers
by “suggesting™ the retail prices and being active in securing
compliance with these “suggested” prices, although Brown does
not merchandise its shoes under the so-called fair-trade: laws
(T. 1292). DBrown’s president testified that “we suggest the
retail price because we want the price to ‘be the same to all
consumers all over the United States” (T. 1291), that “it is
folly to cut prices on shoes until the end of the season”™ (T.
1367), that he did not want one Brown dealer or franchisee
cutting prices on another, and that Brown’s programs and poli-
cies are effective in forcing dealers and franchisees to adhere’
to. Brown’s “suggested” prices (T. 1367). The testimony. of
numerous Brown franchisces during the trial verified the effec-
tiveness of this price control by Brown (T. 311, 318, 460, 492,
55953, 570). F

L
+
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retail outlets, but by 1945 it had disposed of all such
outlets. Subsequent to 1945, however, Brown began
a program referred to by its president in 1955 as “our
3rd period and present phase of growth” ('I. 45; GX
219, R. 1296). This consisted of a series of outright
acquisifions of retailing and manufacturing organiza-
tions.

Wohl. Commencing in 1951, with the acquisition
of Wohl Shoe Company (Wohl), Brown began to
purchase major retailing organizations and to inte-
grate them into its operations. Woll in 1951 was the
Nation's largest operator of leased shoe departments,
with 250 outlets in” department stores located pri-
marily in medium-sized cities throughout the United
States. This merger, as Brown’s president admitted,
was ‘“‘the first really hig acquisition by one of the
leadjng shoe manufacturers” (GX 68, R. 450; GX 219,

R. 1299). Its significance was aptly characterized in
Bnmn g annual report in 1931 (GX 220, R. 1314):
The acquisition of Wohl by Brown Shoe
Company has becn vecognized thronghout the
shoe industry as one of the most important
developments in recent years hecause it brings
together one of the nation’s largest shoe manu-
 Tacturvers and the nation’s largest operator of
leased shoe departments. * * *

Wohl’s wholesale-division also operated a number
of “TV ohl plan accounts,’” which were similar to the
Brown franchise arrangements  discussed above.
Under a Wohl plan acecount, the Wohl dealer is sold
a__sto'ck of shoes on credit. As the court found (T.
45), each week he is required to file a statement
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with Wohl showing his total sales and expenses, and
he remits his total weekly sales receipts to Wohl after
deducting a salary and expenses. This money is ap-
plied against his account (T. 393, 731). Dealers
under Wohl plan accounts are also required to con-
centrate on Wohl shoes and generally buy the hulk
of their shoes from Wohl ('T. 393, 601, 726, 727). If
a dealer under a Wohl plan account purchases
“outside” lines, he will be dropped from the program
(T. 728)."

Brown’s acquisition of Wohl was followed by a
substantial increase in the latter’s purchases from
Brown. Wohl’s purchases in dollars from Brown
and other suppliers in 1950 and 1957 were as follows
(GX 35, 37, B. 271, 278) ¢

Calendar Fiscal
1950 1057
| S Wi R S S R $2, 884, 329 $12,009, 201
FEOIE DRI i i i s e g S e R i A 19, 538, 643 23,585,401 .

22,502,972 35, 885, 602

Thus in 1950, just prior to its acquisition of Wohl,
Brown supplied Wohl with 12.8% of its shoe require-
ments. By 1957, 33.6% of Woll’s total purchases
were from Brown. Significantly, in this period in
which Wohl's total purchases were expanding by
almost 60%, the dollar value of its purchases from
sources other than Brown rose by only slightly more
than 21.5% while the value of its purchases from

2 As with Brown’s franchise dealers (see note 11, supra),

retail prices were also set for Wohl plan account dealers
{T. 393-94, 730, 184142).
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Brown was increasing by almost 320% (GX 34, 35,
37, R. 270, 271, 273).

Regal. In 1954, Brown acquired another large
retailing and manufacturing organization, Regal
Shoe Corporation (Regal), which at that time owned
one manufacturing plant and 110 retail stores special-
izing in men’s shoes. The shoes manufactured by
Regal were sold primarily in its own stores, although
it sold some to other firms. It purchased some shoes
from outside suppliers for sale in its stores. In addi-
tion to its regular stores, Regal also operated four
Curtis stores, which it obtained through the acquisi-
tion of Curtis Shoe Company in 1954.

Prior to 1953 Regal sold no shoes to Brown (GX
72, R. 439). During 1953 Brown purchased 70,000
shares-of Regal’s stock, and in that year, for the first
time purchased $89,000 worth of shoes from Regal
(¢bid.). During 1954, as Brown increased its stock
holdings in Regal preliminary to the formal merger
on November 30 of that year, Regal’s sales to Brown
increased to $544,902 (wbid.). In 1955, after the
merger, Regal’s sales to Brown increased to $599,577
and Regal also commenced selling to Wolll (ibid.): By
1956 Regal was selling a total of $1,369,165 worth of
shoes to the Brown organization of which $744,058
went to Brown, $265,341 to Wohl and $359,766 to
Kinney (GX 73, R. 460). During the same period
Regal’s sales to other firms (which had reached
$449,250 in 1951) declined from $278,334 in 1953 to
$92,593 in 1955 (GX 72, R. 459).

Wetherby-Kayser. Up to 1953, Brown distributed

GLESTH—E61——10
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its shoes in Los Angeles through the Innis chain of
stores, which were acquired by General Shoe Corpo-
ration in that year. Brown, having “lost [its] distri-
tribution in Los Angeles” (I. 1390), immediately
reacted by acquiring the Wetherby-Kayser Shoe
Company (Wetherby-Kayser), which operated three
retail outlets in Los Angeles. In the fiscal year
ending May 31, 1952, Wetherby-Kayser purchased
$23,144 or 10.4% of its shoes from Brown (T. 47;
GX 39, R. 276). Drown acquired a partial interest
in Wetherhy-Kayser between May and June of 1952,
and duving the fiseal year ending May 31, 1953, its
sales to Wetherby-Kayser jumped to $137,958 or
nearly one half of that firin’s total purchases (ibid.).
In 1954, after Brown purchased the remainder of
its stock, Wetherby-Kayser’s purchasing was assumed
by the Wohl division of Brown.

Other Acquisitions., During the period between
1952 and 1955, Brown acquired a number of other
small retailing orvganizations. In 1952, Brown aec-
quired the Richardson Shoe Store in Corpus Christi,
Texas; in 1954, the Wohl Shoe Company of Dallas,
Texas (not connected with Wohl), operating leased
shoe departments; and Barnes & Company, operating
two retail stores in Midland, Texas; and in 1955, the
T. D. Reilly Shoe Company, operating two leased
shoe departments in Columbus, Obio (T. 21, 47).

Also as part of its “third period of growth,”
Brown acquired a number of shoe manufacturing
organizations. In 1945, Brown acquired the Ermtree
Shoe Company and its affiliate, Footkind Shoe Com-
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pany. In 1948, Brown acquived the asscts of Milius
Shoe Company (consisting of a factory at Piggott,
Missouri, and a leased plant at Festus, Missouri):
i 1950, the assets of Spalshury-Steis Shoe Company,
operating one factory at Fredericktown, Missouri;
in 1952 and in 1953, the stock of Monogram Foot-
wear, Inc., operating a factory in Trenton, Illinois;*
the stock of O’'Donnell Shoe Corporation, operating
a factory at Humboldt, Tennessee; the stock of Kant,
Lauman, Winter, Inc. operating a factory at Dixon,
Missouri; and the stock of Bourbeuse Shoe Co., a
manufacturer of women’s dress shoes (T. 20-21,
27, 48).
D. KINNEY SHOE COMPANY

At the time of the merger (1955), Kinney was an
integrated manufacturer and retailer of men’s, wom-
en’s and children’s shoes, but 1t was chiefly 1miportant
as a retail chaim. Kinney operated the largest
family shoe store chain in the country (1. 68) and had
the eighth largest dollar volume of sales of any shoe
firm in the United States, amounting to $51,661,000, of
which $47,411,126, ov over 91% was from retail sales
(GX 211, R. 1160). It also operated 4 shoe man-
ufacturing plants that produced men’s, women’s and
children’s shoes, being 1n 1955 the twellth largest shoe
producer in the United States (L. 50; GX 58, R. 435).
These Kinney factories produced approximately 3

¥ Prior to its acquisition by Brown, Monogram had sold an
meressing  amount. of its products to Wohl, with sales of
$63,641 ‘In 1950, $143,552 in 1951 and $300429 in 1952, (GX
62, . 441). :
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million pairs of shoes annually (¢btd.) having a dollar
value of over $10 million (DX X, R. 3299). Kinney
ranked eighth in the Nation among shoe manufac-
turers in terms of total assets, having some
$18,189.000 (GX 19, R. 224),

Kinney, which was established in 1899, is the second
oldest retail chain in America and the oldest shoe
chain (T. 1497). As of the time of the merger, its
retail operations were conducted through a chain of
352 shoe stores located in 315 cities throughout the
United States (T. 1440); at the time of trial (1958),
there were 416 such stores (GX 71, R. 457). In 1955,
00 of these outlets were in shopping centers, increas-
ing to 118 by 1958 (T. 1440, 1443). In 1955 all but
three of its stores carried men’s, women’s and chil-
dren’s shoes (GX 205, R. 923). Prior to the merger,
Kinney sold shoes only under its own name; it either
manufactured these shoes or purchased them on a
“make-up” basis from other manufacturers.

The cities in which Kinney’s stores are located gen-
erally range in population between 10,000 and 200,000 :
in 1955, Kinney stores were located in 233 cities hav-
ing populations in that range, in 29 cities having pop-
ulations between 200,000 and 750,000, and in 8 cities
having populations of more than 750,000 (GX 7, 9, R.
04-58, 60-70). The Kinney stores are generally
located in the downtown area of the city in close prox-
imity to the Brown owned or controlled retail outlets
(T. 173, 197, 208, 261-262, 271-272, 291, 395; 554, 688,

3 The remainder of the Kinney stores were located in towns
having & population of less than 10,000.



31

733, 865-66, 930, 1160). In 123 cities out of the 138
cities in which both a Kinney store and a Brown con-
trolled or owned store are located, the Kinney
store is located within 2 blocks of the Brown fran-
chise store, Wohl .plan account, Wohl department or
Regal store. In 58 out of the 68 cities in which there
is a Kinney store and a Wohl department, the Wohl
department is located within 2 blocks of the Kinney
store. 1In 8 cities out of 14 cities in which there is a
Kinney store and a Regal store, the Regal store is
located within 2 blocks of the Kinney store; the other
6 Regal stores are located within about 5 blocks. (GX
9, 10, R. 60-209.)

In most cities, the Kinney store is very large and
accounts for a substantial share of all shoes retailed
in that trade area. In 1955, in 27 cities, the Kinney
store accounted for over 20% of all shoe sales; in
08 cities, the Kinney store accounted for over 15%
of total shoe sales; and in 74 cities, the Kinney store
accounted for over 13% of all shoe sales (GX 214,
R. 1214-33). In terms of men’s shoes, Kinney re-
tailed over 20% of all men’s shoes sold in 6 cities and
over 15% in 17 cities; in women’s shoes, Kinney
accounted for over 209 in 25 cities and over 15% in
09 cities; and in children’s shoes, Kinney accounted
for over 25% of total children’s shoe sales in 23 cities,
over 20% in 44 cities and over 15% in T2 cities (GX
214 R. 1219-1236).

Kinney’s manufacturing activities, which, as we
have noted, were conducted through 4 plants manu-
facturing men’s, women’s and children’s shoes, were
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to a considerable extent integrated with its retail
operations. Approximately 60% of the shoes pro-
duced by the Kinney factories were sold in its own
stores (DX X, R. 3299). The remaining 40% of its
production went to other chain stores, mail order
houses and other distributors (ibid.). About 209 of
Kinney’s retail sales were shoes of its own manufae-
ture (T. 1439).

E. EXISTING BREOWN-RINNEY HRETAILIL COMPETITION

The existence of vigorous competition at the retail
level between the shoes distributed by both Brown
and Kinney in the same trade areas was established
at the trial by extensive testimony on the part of
experienced shoe retailers, many of whom were pres-
ent or past distributors of Brown or Kinney shoes;
by other members of the industry, such as shoe manu-
facturers; and by Brown’s and Kinney’s own execu-
tive officers. Iollowing is a summary of some of the
pertinent testimony of these witnesses on the subject
of Brown-Kinney competition.

The government’s witnesses uniformly asserted that
Kinney’s shoes are actually sold in competition with
Brown’s shoes. Thus, retailers testified that Brown’s
Robin Hood brand of children’s shoes is close to Kin-
ney’s price range and that, although Brown’s Buster
Brown children’s shoes are somewhat higher in price,
they are nevertheless competitive with Kinney’s (T.
170-71, 193, 276, 334, 572, 580-81, 625, 689, 861, 1175).
A number of retailers who handle or are familiar

with Brown-branded women’s shoes stated that the
Brown women’s brands such as Air Steps, Natural-
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izers, Life Strides, Risques, Westports and Glamour
Debs are competitive with women’s shoes sold by Kin-
ney (T. 146, 205-06, 336, 496, 625-26, 656-57, 86860,
1115, 1177, 1181-82). Numerous retailers stated that
the Pedwin line, which constitutes two-thirds of
Brown's production of men’s shoes (T. 2209), is
similar in price, style and appearance to Kinney
men’s shoes and very competitive with them (T.
205-06, 209, 286-87, 297, 335-36, 655-56, 1185-86).
A manufacturer producing shoes comparable to Ped-
wins stated that he is thoroughly familiar with the
Pedwin shoe and the Kinney men’s shoe and that he
regards them as similar in style, appearance and priece
and as definitely competitive with one another (T.
917-19).

Many of the witnesses ftestified that customers
change brands and switeh back and forth from Brown
shoes to IKinney shoes and shop at both fivis’ stores.
(T. 173, 296-97, 412, 557, 580, 655, 861). A Wohl
plan account retailer testified that he takes Kinney
shoes off of his customers (T. 412). A Brown fran-
chise dealer, carrying more than 90% DBrown brands,
testified that he sells shoes to people wearing Kinney
shoes (T. 310, 320). A seller of Brown shoes testi-
fied that his regular customers ‘‘stray’” off to Kinney
and that he seeks to sell shoes to pcople who purchase
thelr shoes from Kinney (T. 598-99). A shoe depart-
ment operator selling Wohl brand name shoes testi-
fied that 50% of his customers walk in “off the street’’
and have heen “window-shopping” at Kinney and
other stores up and down the street (T. 602). A
department store operator who sold DBrown shoes
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stated that he had lost customers to Kinney and in
turn picked up customers from Kinney (T. 655). A
Brown franchise dealer testified that 509 of his cus-
tomers buy Kimney shoes for themselves or their
family (T. 557). Other operators stated that they
remove Kinney shoes and Brown shoes from their
customers and sell the same customers their shoes (T.
173-74, 273-74, 276, 297, 320).

The testimony of executive officers of Brown and
Kinney corroborates the testimony of the retailers
called by the government. Brown’s president stated
that his company’s efforts with respect to its women’s
shoes are divected to “the medium price, and to what
we call the lower price market” (T. 1404). A vice
president of Kinney stated that Kinney seeks loca-
tions in “‘moderate’ income neighhorhoods and defined
its market as the ‘“‘middle income and lower income
group of Americans’ (T. 1496, 1503). The president
of Kinney added that its stores sell to a group *“‘that
* * ¥ generally ¥ * * would have an annual income
of from about six thousand dollars down” (T. 1456),
but that the Kinney suburban stores are appealing
to a higher income group (T. 1462).

The court also had before it sample advertising
from both companies. This material showed that
both Brown and Kinney strive to obtain the trade
of the entire family by featuring price, style and
quality (T. 1380, 1459). Kinney advertises that Kin-
ney stores have the ‘‘newest styles”” and “smart new
fashions” as well as “the greatest selection of shoe
styles for every member of the family,”” and its
stores are “America’s Showplace of Shoe Values”
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(GX 178, R. 820, 822). A Kinney radio announce-
ment states that ‘‘the Kinney Family gives you thrift
and quality. * * * Finest quality shoes over 800
styles to choose from” (GX 166, R. 652). Similar
appeals are made to the entire family by Brown in
advertising which states that Brown shoes are ‘‘ Amer-
ica’s biggest dollar’s worth in shoes for the family
* * * make shoes for everybody in the family * * *
from Dad’s Number 12’s down to baby sister’s
first little walkers” (GX 255, R. 2882).

The court also heard testimony as to the policy of
both companies with respect to styles. The president
of Kinney testified that the Xinney stores carry
shoes in an ‘“‘assortment of sizes’ and “a wide selec-
tion of styles” (T. 1461-62, 1467, 1474). Like-
wise, the president of Brown testified that Brown
makes shoes 1n all sizes and styles in the range that
the average family buys (T. 1380). Regarding the
policy of Kinney as to the adoption of new styles
or trends, Kinney’s vice president testified that Kin-
ney generally waits until a style has been rather
fully aceepted by the public hefore they put it in
their stores ('[. 1518). Similarly, the president of
Brown stated that Brown waits until a style is fully
accepted hy the public before they handle it (T. 1278~
79). However, both firms handle high fashion shoes.
The Kinney vice president testified that its suppliers

are “on top of styling trends all the time” (T. 1545),
and a Brown vice president also testi