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“ing the varied banking services (somie of them direetly

dependent upon size of resources or capital) which
PNB and' Girard now independently offer, An im-
* portaiit and substantial alternative choice-of bank-
ing service, and the competition arising from ' the
availability of this choice, would be-eliminated by the
merger.

Finally, there is on the present record only the most
remote possibility of entry of a new ecompetitor to off-
set the ¢competition eliminated by the merger of Phila-
“delphia’s- second and third largest banks. In the
period 1951-1961, inclusive, only one new bank started
operations in the Philadelphia four-county area
(while during this period many of the area’s hanks
went out of existence), and the deposits of this bank,
ten years.after it opened its doors, were only 13 of 1
percent of the deposits held by the area’s commercial
banks.” PFurthermore, no existing area bank can in
the foreseeable future fill the competitive gap, or cor-
rect the competitive imbalance in the banking struc-
ture, resulting from merger of PNB and Girard.*

" The increase in concentration resulting from the
merger of these two banks alone cannot be considered
in isolation from the rule it establishes. In defer-

#The bank referved. to, Bank of Old York Road, was or-
ganized on April 1, 1951 (R. 2250) and in 1961 its deposits
were only about $15,400,000 (R. 2251), whereas in October
1960 the deposits held by all commercial banks located in the
four-county areas amounted to approximately $4,623,000,000
(GX 161, R. 2829). Of these total deposits, PNB has 21.3
percent, G‘rlra,rd 14:5 percent, and the two combined would-have
36.8 percent {(¢bid.).

& The significance of this competitive imbalance is discussed
infre, pp. 59-65.
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,mining whether merger of the defendant banks would
violate the Sherman Act, this Court must take mto
consideration, we submit, what would be unphclt in
“a holding sanctioning the merger. In Brown Shoe
"Co. v. United States, 370 U.S. 294, 343-344, this Court
noted that -
If a merger achxevmg 5% control were now. ap-
proved, we might be required to approve future
merger efforts by Brown’s competitors”seeking
similar market, shares. The oligopoly Congress
- sought to avoid would then be furthered * * *
'If the Act permits merger of the banks presently the
second and third largest in the Philadelphia’ fou-
‘county avea, then it equally permits merger of the
*banks now ranking first and fourth.” Nor would the
Act be a bar if the probable next step occurred and
the remaining area banks merged (other than perhaps
‘some very small banks providing for a limited number
of customers banking service of a limited type). The
‘claim would be that this last step was permissible
‘because the banks other than the top two were
so unequal to them in resources and serviee capablhty
that, without merger, the smaller banks wauld be
unable to survive. See Brown Shoe, 370 U. S. at 346.
* The belief that merger would thus beget meiger has
sohd support in expemence The hlstory of bank

4% The district court found that PNB utilizes and se]ls its
stature and lending limit (a function of its size) as an.instru-
ment of competition (Fdg, 289, R. 3395-3396). Subsequent expe-
rience has shown that the impetus of such a rule would not be
_restricted, to the area’s largest banks. See -the application of
Liberty Real Estate Bank and Trust Co. for consent to merger,
. discussed infra, p. 65.
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-mergers has been one of competition in size. The
district court found (Fdg. 438, R. 3437) :

. PNB used. the aggressive expansion programs

\ of- its mearest rivals, the Pennsylvania Com-

. .. pany. for Banking & Trusts (now the First

. Pennsylvania Banking & Trust Co.) and

- Girard; to justify in part its acquisition in

e 1953 of the National Bank of €Conshohocken

v, + _when discussing this acquisition with an official

-~ representative of the. Comptroller of the Cur-
rency. . '

3. The proposed merger would increase the domi-
nation of the market by a few large banks.

The effects upon a market of a single firm of domi-
nant size are subtle. It can become a price leader,
-although it does not .have power of a monopolist .to
‘raise prices without losing substantial business. Its
-superiority of resources makes plain to any who would
.cut prices that the dominant firm can tolerate a price
war for longer than its competitors. In every .area
of competition.-overwhelming size .and resources on
the part of a dominant firm constitute a concentration
“of power which, whether .rationally- or irrationally,
<overhangs a.market, dampening if not stifling the
‘enthusiasm of. those who would otherwise more ac-
tively compete.

. These effects have been well deseribed in.an article
by Professor Bok: -

' The willingness of gmall firms to be

. dominated by a -large rival rests in the end
upon: a psychological state of mind about which
economists know very liftle,. To some extent,
the smaller firms may simply wish to enjoy
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the stability or the higher profif margins that
may result from following the lead of a single
member of the indusfry. On the other hand,
the willingness to defer to the leader can also
be attributed in part to a recognition—real or
imagined, demonstrated or assumed—that the
finaneial strength or the lower costs of the
leader will allow him to get the better of any
firm which competes too rigorously, persistently
cuts prices, or tries in other ways to dispute
his leadership.”

The distriet court appears to have concluded that
the suppression of competition resulting from
merging Philadelphia’s second and third largest
banks would be of little consequence because there
would remain 41 commereial banks in the four-county
area (assuming a highly improbable termination of
the long-continued merger trend in the area). We
submit that this mere counting of noses leaves out
of sight the point of real significance, namely, the
size and capaeity for competition of the remaining
banks. :

If the merger were carried ont, the next largest bank
in the area would bhe about 60 percent as large as the
merger-created bank, each of the two next largest
a little over 25 percent of its size, and the fourth
largest about 15 percent (supra, p. 10). The re-
maining 37 banks would together have only 17.7 per-
cent of the area’s commercial bank deposits (GX 161,
R. 2829), or an average for the 37 of 45/100 of 1
percent of the total, as against the merged banks’ 35.8

4 Bok, Section 7 of the Cloyton Act and the Merging of Low
and E'conomics, 14 Harv. L. Rev. 226, 275.
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percent, a ratio of 1 to 80. After the merger the two
largest: banks in the area would together control
well over 50 percent of the bank assets in the four
" counties.

Phe inerease in dominance of the largest area. bank
caused by the merger ig.no less significant in assessing:
the validity of the merger than. is the absolute domin-
arice of the merged company.” The inerease  in
dominance of the largest area bank resulting from the
merger can be shown by taking the total deposits of
the banlk with: the largest deposits as, 100 and compar-
ing them, before and. after the merger, with the de-
posits of the neapest competitor. Using this proce-
dure the Hederal Reserve Board showed that the
merger would result in the following very sharp in-
crease in the dominance of the largest area bank, i.e.
of the merged bank (R..2833):

Before: After

AMerger Merger
Bank No: 1 s 100 100
Bank No. 2 ;BT 62
Bank No. 8 - - 65 28
Bank No. # - 45 26
Bankk No. & i A 42 15

A: bank coniparable in size and strength to- the pro-
posed merger-created bank might be formed by merg-

48 Clompare Bok, op. cit. supra, n. 47, at p. 281:

In view of what has just been said, the befter course
would be:to adopt a.rule based upon increases ins the. spread:
between the market. shares of the first firm and its near-
est competitor. Such a standard would conceivably extend
niot only to. mergers by the largest: firin but also to sub-
stantial. mergers. by lesser-nanked firms, which lifted those
firms. to the top, of the heap with a larger margin of
superiority than the spread enjoyed by the erstwhile leader.

668600-—~02——b5
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ing two or more of the principal remaining area
banks, but this would further intensify imbalance in
the banking structure—it would mean that there
would be in the area two giants and an uncertain num-
ber of small banks which were not effective competi-
tors of the giants as to many important banking
funetions and serviees.

The primary harm eaused by the emergence of a sin-
gle dominant firm is not necessarily to its competitors,
who may even prosper under the shelter of its leader-
ship, but to the customers of all these banks who suffer
from the inevitable stifling of competition. But the
dominance of PNB-Girard will also, we submit, affect
the position of the other banks in the four-county
area.

The defendants proposed a finding, which the dis-
trict court approved, that the merger “would have
no adverse effect on other Philadelphia banks” (Fdg.
145a, R. 3509). This is contrary to the plain implica-
tions of the distriet court’s finding that PNB com-
petes by “selling * * * the bank’s stature or lending
limit”? (Fdg. 289, R. 3395-3396) and its findings indi-
cating that, on at least one occasion, the aggressive ex-
pansion. program of PNB’s competitors, which were
“threatening its claim to being the largest bank in
Philadelphia,’”” motivated an earlier merger (Fdgs.
437-438, R. 3436). The latter findings recognize the
obvious fact that disparity in size between banks is a
potent weapon in the competitive struggle to retain
or aftract business. The mexrger will unquestionably
increase to a dramatic extent the gap between the
merging banks and their smaller competitors (see
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pp. 60-61, supra) and to that extent will jeopardize
the ability of smaller banks to retain or attract busi-
ness. The Federal Reserve Board also recognized that
fact in its report to the Comptroller on the proposed
merger. The Board said that “it seems reasonable to
believe the proposal would give the resulting bank a
substantial lead in the big account category and place
it in a strong position to expand that lead consider-
ably,”” and that the resulting bank “would obtain a
dominant position, with attending competitive ad-
vantages, strongly adverse to the preservation of
effective competition” (GX 161, R. 2833, 2834).
On other occasions, as well, the Federal Reserve
Board, the administrative agency charged with the
duty of enforcing Section 7 of the Clayton Act inso-
far as banks are concerned,” has found that the ag-
grandizement of one bank by merger with another is a
material and serious threat fo small banks operating
in the same area. On April 30, 1962, the Board de-
nied two merger applications, each seeking consent
to merger of a bank in Nassau County, New York,
with a large New York City bank (Zhe Chase Man~
hattan Bank Application, 48 Fed. Res. Bull. 544;
Chemical Bank New York Trust Company Applica-
tion, 48 HFed. Res. Bull. 548). In the former ruling
the Board said (zd. 547) that “‘smaller banks, compet-
ing in the retail field, would almost necessarily en-
counter difficulty in maintaining their position against
#©The Board instituted and pursued to the end a Section 7
proceeding involving interests of great magnitude. See Zrans-

amerioa Corp. v. Board of Governors, 206 F, 2d 163 (C.A. 3),
certiorari denied, 346 U.S. 901.
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the increased competitive impact which would result

from?’’ the proposed merger. In the latfer ruling the

Board said (¢d. 553-554):
The merger would eliminate a prosperous and
sound. alternative source of banking services,
and would substitute for it a large and power-
ful institution which would, in competing with
other such institutions, diminish the prospects
of smaller banks in the County.

On May 4, 1962, the Board denied an application
filed under the Bank Company Holding Act of 1956,
12 U.8.C. 1841 et seq., for approval of the formation
of a bank-holding company (Morgan New York State
Corporation Application, 48 Fed. Res. Bull, 567). In
this ruling the Board said (¢d. 577) that approval of
the application “would necessarily tend toward” ex-
cessive imbalance in the competitive positions of the
banks in the areas effected—*‘that is, away from the
balance in which healthy competition is preserved.”

In concluding that “previous mergers have not
hindered the growth of the smallex banks,’” the dis-
triet court relied in part upon the rate of growth of
the four-county area’s small commercial banks (R.
3659), For reasons stated below, there is no basis
for reassurance in the defense exhibit undertaking to
show the growth rate of banks in the four-county
area.” The court also rested its statement on testi-

® The exhibit (see Fdg, 1108, R. 3504) is DX 18 (R. 3060).
It charts the percentage growth of deposits, 1951-1960, of the
banks having their main office in Philadelphia County, in
Bucks County, in Delaware County, and in Montgomery

County, compared in each case with the like percentage growth
of PNB and Girard. But growth in terms of percentage



65

mony of representatives of four Philadelphia banks,
none of them among the city’s seven largest banks.
We believe it is significant that the largest of the
banks (Liberty Real Hstate Bank and Trust Com-
pany) whose representatives testified for the defend-
ants later filed an application for consent fo its merger
with another four-county area bank, and the applica-
tion stated that “the smaller banks must combine
s0 as to remain -effective in their area” (Application,
p. 4-4A, on file with F.D.I.C.). It would thus appear
that, even under the present degree of banking con-
centration, small hanks in the four-county area do not
easily survive.

4. No business factors justify the -restraint of
compelition,

Here, as in Brown Shoe Co. v. United States, 370
U.S. 294, 346, we believe that the merging companies
have failed to make a convincing showing that the

has little practical significance, .A. ‘bank having $2,000,000 -of
deposits at the end of 1949 and $5,000,000 ten years later would
have an increase of 150 percent, while PNB, with some $745,-
000,000 in deposits in 1951 (GX 57, R, 2441) and some $986,
000,000 in 1960 (GX 161, R. 2829), would have an increase
..of only 32 percent, but the dollar amount of the latter’s in-
crease would be over 90 times that of the small bank, In
addition, banks in the three suburban counties contiguous to
Philadelphia 'Couity, naturally had a greater growth rate than
PNB and Girard because of the more rapid growth in popu-
lation, trade and industry in these counties than in the city
of Philadelphia. Cf. the statement by the Federal Reserve
Board in Morgan New York State Corporation Application,
48 Fed. Res. Bull. 567, 578 that “smaller banks tend to be
found in faster-growing areas while larger institutions tend
‘to be found in older, more settled urban areas” and thus “the
growth rates of smallér banks imay sometimes compare favor-
ably with those of larger banks * * *¥
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merger should be evaluated in light of any such miti-
gating factors ‘“‘as the business failure or the inade-
quate resources of one of the parties that may have
prevented it from maintaining its eompetitive posi-
tion” or ‘‘a demonstrated need for combination to
enable small companies to enter into a more meaning-
ful competition with those dominating the relevant
markets.”” The absence of the first factor is undis-
puted and was found by the distriet court. Nor can
it be argued that the merger was necessary “to enable
small companies to enter info a more meaningful
competition with those dominating’’ commercial bank-
ing in the Philadelphia area. However, the district
court’s opinion indieates that it felt another mitigating
factor might help to justify the merger—an inerease in
competition in a product “submarket’ offsetting any
loss in competition in the main product market.

The distriet court indicated its belief that the
“larger bank * * * will be able to compete on better
terms and in a better atmosphere with the hanks of
other cities’” in making very large loans and that this
improved position of a Philadelphia bank ‘“will bene-
fit the city and area’” (R. 3667). We submit (&) that
neither conclusion is legally relevant to the anfitrust
issues before this Court,” and (&) that, in any event,
neither conclusion is supported by evidence convine-
ing enough to be given weight in a case involving a
clear and pronounced threat to competition in the
four-eounty area.

st The district court itself commented that it did not consider

the asserted advantages to the Philadelphia community “par-
ticularly relevant” (R. 3656).
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The legality of the merger is to be judged from
the standpoint of the Sherman Act’s objectives, not
by whether the merger would bring some additional
banking business to Philadelphia or induce some
additional business to locate there. In terms of the
Sherman Aect’s objectives, there is no basis for con-
cluding that any inerease in competition in the product
“submarket’ of very large loans can offset the harm
to competition in the broader product market for com-
mercial banking services., See Paramount Famous

Lasky Corp. v. United States, 282 U.S, 30, 44.

It is true that the merger would create a bank with
a legal lending limit considerably larger than that of
any existing Philadelphia bank.” It may also be true
that this would tend to increase not only the number
of competitors but also the amount of competition in
the submarket for loans over $8,000,000 (which PNB
can itself now lend to a single customer). However,
this increase in competition in the submarkets for very
large loans—at the expense of a reduction in competi-
tion in the market for all other loans—results from
every bank merger. To recognize such an increase in
competifion in a limited submarket as a justification
for a reduction in competition in a much larger

52 The legal lending limit is the maximum which a bank can
lend to any single customer. In the case of a national bank
this is 10 percent of the bank’s total capital and surplus ex-
clusive of undivided profits,

The lending limit of the merger-created bank would be
$15,000,000 (F'dg. 193a, R. 8517), while at present the four
leading Philadelphia banks have the following lending limits:
PNB, $8,000,000; First Pennsylvania Banking and Trust Com-

pany, $7,704,850; Girard, $6,000,000; Provident Tradesmens
Bank and Trust Company, $5,000,000 (DX 15, R. 3052).
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product market, without any showing of the greater
importance of competition in the newly reached field
of larger Ioans, would be to sustain every bank merger
simply because every merger results in a larger bank.

The evidence totally fails to show either- that a
significant increase inm competition in loans over
$3,000,000 would result from the merger or that a
bank with a higher lending limit would substantially
benefit Philadelphia by leading to the location of ad-
ditional manufacturing enterprises in the Philadel-
phia area. The market for very large loans can be
accommodated by the Philadelphia banks through a
joint partisipation in the loan (Fdgs. 88-90, R. 3346).
Defendants attempted to counter by showing, and the
distriet court found, that there was banking business
which would be attracted by the merged bank from
outside the Philadelphia area—‘business which might
well be and perhaps probably should be handled here,
and which cannot be handled under present circum-
stances’’—resulting in- benefit to the area (R. 3667;
Hdgs. 1982, 2052, R. 3517, 3518). IReliance was placed
by defendants upon the testimony of officers of six
companies engaged in large operafions conducted in
part in the Philadelphia area or nearby. But their
testimony pertinent to this point, which we sum-
marize below, falls far short of supporting defend-
ants’ claim.

Atlantic Refining. It regularly maintaing deposits.
of $2,000;,000 to- $3,000,000 in three New York banks,
which have petroleum engineers and economists ex-
tremely helpful in any kind of oil financing and which
have contacts and information. of great value in con-
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nection with foreign.undertakings (R. 2065-6). For
the foreseeable future the company would rely on the
New York banks for this type of advice and help,
‘which a Philadelphia bank could not provide ‘“under
any circumstance’ (R. 2071-2, 2074). Bven if all
Philadelphia banks should merge, New York will
¢ontinue to be the center of international finance (R.
2074).

Rohm & Haas. No Philadelphia bank can supply
service related to foreign. operations ‘‘remotely ap-
proaching’’ that supplied by banks in other cities, and
it takes one or two generations to set up a foreign
banking system (R. 2112-3). The company has had
unusual growth, which has not been adversely affected
by the maximum loan Iimit of Philadelphia banks
(R. 2108). Tts $20,000,000 line of credit with Phila-
delphia banks is more than sufficient to cover its bor-
rowing needs (R. 2092, 2110).

Triangle Publications. It had in the past borrowed
$10,000,000 from a Chicago bank. Its reason for hav-
ing wished to borrow from one bank rather than a
participation loan was that the company, which is
closely held (R. 2116), did not want to divulge in-
formation concerning its business to more people
than necessary (R. 2117).

Banlters Securities Corporation. A Boston bank
was the lead bank in a $10,000,000 loan, with PNB,
Girard and a third Philadelphia bank each having a
$2,500,000 participation (R. 2127). It would con-
tinue its banking relationship with the Boston bank
irrespective of a PNB-Girard merger (R. 2134-5).

668660—062——=0C
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Sun Oil. It has had since 1948 a line of credit
with a group of banks but until 1956 made little use
of this credit (R. 2141). A New York bank had
originally been the lead bank but in a 1956 credit
agreement PNB was made the lead bank (R. 2142-3).
A subsidiary obtained a $10,000,000 loan (originally
expected to be $7,000,000) from a New York bank
because the desired loan was thought to be too close
to PNB’s loan limit (R. 2144).

Pennsylvania Power and Light. The lead banks in
its bank borrowings have been New York banks, the
relationship with these having started in 1920 when
the Power Company was organized (R. 2167-2171).
The advantage to the company of its New York
bank connections is that these banks, in addition to
their larger lending limits, have departments offer-
ing valuable specialized services for public utility
eompanies (R. 2171-2).

Girard’s president testified that there weve five com-
panies whose deposits or additional deposits might be
obtained by a bank larger in size than Girard now is,
but his testimony disclosed that, with ome possible
exception (Lehigh Portland Cement), this result was
mere hope or surmise (R. 2222-4).%

The evidence not only fails to establish that the
higher lending limit of the merged bank would bring
new enterprises to the Philadelphia area, but the
most pertinent testimony is to the contrary, De-
fense witness Graves, executive +vice president

% Atlantic Refining and Sun Oil were two of the companies
named, and their situation is covered by the testimony givem
by their officers.
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of a non-profit corporation. set wup jointly by
the City Government and Chamber of Commerce
of Philadelphia, knew of no instance in which a plant
had failed to locate in Philadelphia because of inade-
quate commercial banking facilities there, and no
instance in which a plant had left the Philadelphia.
area because of inadequacy in its eommercial banking
facilities (R. 2285-6). Similarly, Girard’s president
knew of no business which would come to the Phila-
delphia area as a result of a PNB-Girard merger, and
no business which had failed to come to Philadelphia
because of the small size of its banks (R. 2224-2225).

This case can be summarized in a few words. The
merger admittedly will unite two of the principal
banking institutions in Philadelphia—already the sec-
-ond and third largest—into a single huge concern with
total deposits of more than $1,600,000,000, total loans
of more than $3950,000,000 and total trusts with assets
of nearly $2,900,000,000. It will completely eliminate
active competition between the merging banks. It
will give the merged bank a commanding position in
the relevant market, with 36 percent of all deposits,
34 percent of all net loans, and 37 percent of all assets
of all commercial banks in the four-county Phila-
delphia area. If will further increase the too-rapid
trend towards concentration of banking power—an in-
crease in which the previous mergers of each of these
banks have played a significant role. Against this,
the banks offer no serious business justification. They
are in excellent economic condition. The only ad-
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vantage they suggest is that a few big concerns
might—it was not shown that they would—find it an
advantage to do business with a Philadelphia bank
having a higher lending limit. This narrow advan-
tage to some hypothetical big borrower would mnot
Justify the injury to thousands of existing customers
resulting from the restraint of competition which this
merger would plainly cause.

IV

‘ THE PROPOSED MERGER VIOLATES SECTION 7 OF THE
CTLAYTON ACT

If the Court agrees with our analysis in Point ITIT
that the merger violates Section 1 of the Sherman
Act, there is no oceasion to consider whether it vio-
lates Section 7 of the Clayton Act. The complaint in
this case, however, also alleged violation of the latter
section, and we now show briefly that the merger
gontravenes ifs provisions.

We recognize that when the bill which became the
Bank Mexrger Act of 1960 was under consideration in
Congress, both the Department of Justice and the
Banking and Currency Committees of the House and
Senate were of the opinion that bank merpers were
asset aequisitions and not within Section 7 of the
Clayton Act.™ However, these views, on a matter not
directly involved in the Bank Merger Act, are not de-
cisive. See United States v. duPont & Co., 353 U.S.
586, 590. The decisive considerations, we believe, dem-
onstrate that Section 7 does cover bank mergers.

% See Girard Motion to Affirm, 10-12.
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A. SECTION 7 IS APPLICABLE TQ THE MERGER

"Fhe- question whether Section 7 applies at. all to this
merger arises out of the following circumstances:

Prior to 1950, Section: 7 covered only stock acquisi-
tions. Itsfailure also to reach asset acquisitions made
it manifestly madequate to deal effectively with many
eorporate combinations which posed a serious anti-
competitive threat.”” ¥t was this gap:in the statutory
scheme, which prohibifed anticompetitive corporate
combinations accomplished by stock acquisitions, but
permitted identical combinations when achieved by
asset acquisitions, or it seemed,” statutory merger,

55 See Brown Shoe, supra, 370 U.S, at 812-316; Handler and
Robinson, 4 Decade of Administration of the Celler-Kefauver
Antimerger Act,61 Col. L. Rev. 629, 652-653.

% In Arrow-Hart & Hegeman Elee. Co. v. Federal Trade Gom-
mission, 291 T.S. 58T, 595, the Court said that Section 7 does not
forbid: “the merger of carporations: pursuant to state laws,” but
we believe this: statement is limited by its context. Fhe critical
facts in that case were: The controlling stockholders of two
companies, desiring to bring them under common control,
formed a holding company, which exchanged its stock for all
the common stock of the twe manufacturing companies. After
the Commission had issued a Section 7 complaint against the
holding company, steps were taken to escape the Commission’s
jurisdiction. Two new holding companies. were formed, each
acquired all the common stock of one of the manufacturing
companies in exchange for its own stock, and each issued its
stock directly to the stockholders. of the original holding com-
pany. This company thereupon dissolved and the two new hold-
ing companies and their respective manufacturing subsidiaries
merged into one corporation. The Commission, after issumg
& supplemental complaint against the corporation: thus created,
ordered it to- divest itself of the stock of one of the manufac-
turing companies and to include in the divestment the company’s
manufacturing properties and facilities.

The Commission: contended that, in issuing an order requiring
stock divestment, it might validly disregard steps taken to de-
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which led to the Celler-Kefauver Anti-Merger Act of
1950. The basie purpose of the 1950 statute was to
plug this loophole and to “make clear” that the sub-
stantive provisions of Section 7 applied to ‘“all types
of mergers and acquisitions, vertical and conglomerate
as well as horizontal” (H. Rep. 1191, 81st Cong., 1st
Sess., p. 11).

The 1950 statute extended the prohibitions of Sec-
tion 7 to cover asset acquisitions by any ecorporation
subjeet to the jurisdietion of the Federal Trade Com-
mission. There is no indication in the legislative his-
tory why the prohibition on asset aequisitions was
limited to such corporations, and was not made co-
extensive with the broader ban on stock acquisitions.

Banks are not subject to the jurisdietion of the Fed-
eral Trade Commission, and it is thus clear that an
asset acquisition by a bank would not be covered by
Section 7. But a statutory merger or consolidation,
such as is here involved, is neither a pure asset nor a
pure stock acquisition. It is, rather, a hybrid form of
corporate combination which partakes of and has the
characteristics of both.

1. Since the anticompetitive effect of a statutory
merger or consolidation is just as great as that of a
feat the Commission’s jurisdiction. But this Court said that
each of the manufacturing companies had preferred stoclk which
was outstanding in the hands of the public prior to the merger,
that the merger required consent by the preferred stockholders,
and that the Commission was therefore not entitled to act upon
the basis that the existing, merger-crented corporation was a
mere creature or alfer ¢go of the offending original holding
company. See 291 U.S, at 597-598, The Court further held that
the Commission, unlike a court of equity, did not have the power

to grant relief beyond that specificially authorized by statute
(pp. 598-599).
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stock acquisition, effectuation of the policies of the
1950 Aet requires that this form of corporate consoli-
dation should not be treated as an asset acquisition—
and hence not covered by Section 7 if made by a cor-
poration not subject to the jurisdiction of the Federal
Trade Commission—unless it plainly and unequivo-
cally is one. The question, therefore, is whether—in
light of the legislative intent in the 1950 Aect to erect
“‘a barrier to what Congress saw was the rising tide of
economic concentration” and ‘““to create an effective
tool for preventing all mergers having demonstrable
anticompetitive effects” (Brown Shoe, supra, 370 U.S.
at 317, 319)—statutory mergers of corporations not
subject to the jurisdiction of the Federal Trade Com-
mission shall be deemed outside the prohibitions of
Section 7. The legislative history shows that Congress
intended the prohibitions of Section 7 to cover “‘all
types of mergers and acquisitions” that had the pro-
seribed anticompetitive effeet; this history nowhere
suggests that Congress intended an exception for such
an important area of the economy as bank combina-
tions, which are tradifionally accomplished through
statutory mergers and consolidations rather than
through acquisitions of assets or stock. Moreover,
statutory mergers, far from being plainly and un-
equivocally asset acquisitions, are very different from
the ordinary purchase of assets.

A merger necessarily involves the complete dis-
appearance of one of the merging corporations. A
sale of assets, on the other hand, may involve no
more than a substitution of cash for some part of
the selling company’s properties, with no change in
corporate structure and no change in stockholder
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interests. Shareholders of merging corporations sur-
render their interests in those corporations in
exchange for their very different rights in the
resulting corporation. In an asset acquisition, how-
ever, the shareholders of the selling coxrporation obtain
no interest in the purchasing corporation and retain
no interest in the assets transferred. In a merger,
unlike an asset acquisition, the resulting firm autoe-
matically aequires all the rights, powers, franchises,
liabilities, and fiduciary rights and obligations of the
merging firms. In a merger, but not in an asset
acquisition, there is the likelihood of a eontimuity
of management and other persennel. Finally, a
merger, like a stock acquisition, necessarily involves
the acquisitiom by one corporation of an immediate
voice in the management of the business of another
corporation; no voice in the decisions of another coxr-
poration is: acquired by purchase of some part of its
assets. Plainly, a statutory merger is quite unlike
the typical acquisition of assets, such as was involved
m Columbia Steel, the case which provided the im-
petus for the 1950 Act.

Among the many differences mentioned above is
one distinction which is of central importance to the
purposes of Section 7. Mergers, like stock acquisi-
tions, necessarily involve the acquisition by the cor-
poration of an immediate voice in the management of
ancther business. Indeed, it was this expansion of
power over corporate deeisions affecting competition
which must have appeared the primary threat to
competition when the first Section. 7 was passed in
1914, In contrast, no voice in the decisions of a
different business is neeessarily acquired when a cor-
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poration purchases some part of the assets of that
business.

From the standpoint of the evils Section 7 was
designed to: prevent—threat of substantial lessening
of competition or tendency to monopely resulting
from bringing the econemic power of independent
eorporations. under single control—agreement, between
two. eorporations and their respective stockholders to
effectuate a merger and the direct acquisition of stock
of another corporation: axe both essentially different
from—and inherently more dangerous than—the
ordinary purchase of some part of the assets of an-
othexrcorporation, as to which purchase the secope of the
1950 Act is limited to eorporations subject to-the juris-
diction of the Federal Trade Commission. In this
respect a merger, even more than a stock acquisition,
stands. in sharp contrast to the ordinary pumchase of
assets. It is this contrast which, we submit, best
explains the statute’s otherwise-wholly-irrational dis-
tinction between asset acquisitions, as to which its
scope is limited;, and all other prohibited combinations.

2. In its essential elements, the PNB-Girard mex-
ger more closely resembles a stock acquisition than an
asset’ acquisifion.

The merger agreement provided: that Giraxrd be con-
solidated with PNB pursuant. to Section: 20 of the
national banking laws, 12 U.S.C. (Supp. II) 215
under the charter of PNB, that all of PNB’s stock re-
main eutstanding as shares of the merged bank, that
each share of Girard be converted into 1.2875 shares
of the merged bank, that the mexrged: hank he subject
to all the liabilities of PNB and Girvard, and that alt
of their property and property rights be vested in it
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(GX 117, R. 2717; GX 119, R. 2718-20). This agree-
ment provided, in substance, for an exchange of
Girard stock for PNB stock. )

The essence of the transaction was that the out-
standing stock of two banks, presently under separate
and different ownership, wounld be brought under com-
mon ownership by exchange of Girard stock for stock
of a bank operating under the name and charter of
PNB and possessed of PNDB’s assets and business
{(plus those of Girard). The carrying out of this
transaction would have exactly the same effect as an
exchange of all of Girard’s stock for PNE stock,
followed by dissolution of Girard (then a 100 percent
subsidiary of PNB). The basic objective of the frans-
action was the joining together of two going corporate
organizations and a commingling of the interests of
their shareholders. Certainly from the standpoint of
the stockholders of the two banks the heart of the
transaction was the agreed basis for exchange of
stock—1.2875 shares of PNB for each share of Girard.

In completing the analogy to an acquisition of stock
in Girard by PNB, one final point deserves mention.
In the case of bank mergers, as with most statutory
mergers, the surviving corporation would be obligated
by statute to pay to any shareholder of the acquired
corporation who dissented from the plan of merger
the value of the shares he held at the date of merger.
The surviving bank is, in short, required by statute
to purchase at least some of the shares of stock of
the acquired corporation, assuming that less than all
of the latter’s shareholders agreed to the merger. 12
U.S.C. (Supp. II) 215(b); 12 U.S.C. (Supp. II)
215a(b).
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Recognition of these similarities of a statutory
merger to a stock acquisition—as well as an awareness
of the differences from an asset acquisition (see supra,
pp. 75-77)—may have led this Courtin Brown Shoe Co.
v. United States, 370 U.S. 294, to treat the Brown-
Kinney merger as a stock, not an asset, acquisition, al-
though the merger was effectuated pursuant to statu-
tory provisions similar, in all material respects, to
those involved here.”” Af the outset of its opinion it
said that the action brought by the United States
alleged that “a contemplated merger” between Kinney
and Brown, “through an exchange of ICinney for
Brown stock,” would violate Section 7 of the Clayton

Act. 370 U.S. at 296. The Court then said (ibid.):

The Act, as amended, provides in pertinent
part:

“No corporation engaged in commerce shall
acquire, directly or indirectly, the whole or any
part of the stock or other share capital * * *
of another corporation engaged also in com-
merce, where in any line of commerce in any
section of the country, the effect of such ac-
quisition may be substantially to lessen com-
petition, or to tend to create a monopoly.”

In the Court’s view it was apparently the stock ac-
quisition prohibition of Section 7 which was control-
ling, and the asset acquisition prohibition, represented
by asterisks in the Court’s quotation of the section,
was not considered pertinent.

% Compare $§86, 89 of the New York Stock Corporation
Law with 12 U.S.C. (Supp. IT) 215.

The question of whether the Brown-Kinney merger was
a stock or asset acquisition was not raised or argued in Brown

Shoe, supra.
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B, THE PROPOSED MERGER VIOLATES SECTION 7

Af the 1961 term this Court fully and carefully con-
sidered the circumstances under which a horizontal
merger violates Seetion 7 of the Clayton Act.

The Caurt, in Brown Shoe €o. v. United Stales,
370. T.S. 294, first recognized that the ‘‘dominant
theme pervading congressional consideration of the
1950 amendments was a fear of what was considered
to be a riging tide of economic cencentration in the
American economy” and that a “keystone in the erec-
tion of a barrier” to this tide was “provision of au-
thority for arresting mergers at a time when the trend
to a lessening of competition in a line of commerce
wags still in its incipieney” (370 U.S. 315, 317). In
establishing standards eof illegality to effectuate these
purposes of Congress, the Court held that, while ““the
market share which companies may control by merg-
mg s ene of the most important factors to be con-
sidered” (370 U.S. 343) and is a factor to be con-
sidered in light of the effeets of approving all industry
mergers of this size and not merely the effects of the
one before the Court (370 U.S. 343-344), Congress
indicated plainly that a “merger had to be funetionally
viewed, in the context of its particular industry’’
(370 U.S. 321-322).

Congress, the Court noted, had indicated that the
courts should consider, among others, such factors as
whether “a whole or material part of the competitive
activity of an enterprise, which had been a substantial
factor in competition, had been eliminated” and
whether “the relative size of the acquiring corpora-
tion had inereased to such a point that its advantage
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over competitors threatened to be ‘decisive’’”” (370
T.8. 321, n. 38). To these considerations the Court
added: the degree of concentration -of the industry
in which the merger was to take place, the trend of
the industry towards concentration and dominance
by a few firms, the ease of entry of new firms, and the
presence of such mitigating factors :as the business
failure of one of the parties or the need of two small
firms to merge if they are to become meaningful com-
petitors in the market (370 T.S. 322, 345-346).

In our discussion of the walidity of the PNB-
Girard merger under Section 1 .of the Sherman Act
we have developed in .detail the relevant faefs
bearing upon the factors discussed in Brown
Shoe. We therefore believe it sufficient to indicate in
summary fashion, that in terms of these factors, there
is here far greater danger and probability of a sub-
stantial lessening of competition than in Brown Shoe.
Here, the share of the relevant market which the
merger would bring under the control of the merging
parties, 36 percent™ would incontestably be far
greater than in Brown Shoe, and this increase in con-
centration woeuld vecur in au industry in which there
is every reason to believe that approval of this merger
would require the couxrt “‘do approve future merger
efforts * * * by * * * competitors seeking similar
market shares’’ (370 U.S. 344).*® The whole of the
competitive activity of an enterprise, which had been
a substantial factor in competition, would be elimi-
nated.” These changes would take place in an indus-

3 See supra, p. 39.

5® See supra, pp. 58-59.
© See supra, pp. 39-43.
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try which has, in the last decade, been characterized by
an alarming rush towards concentration ™ and by suxr-
prisingly few new entries to replace the disappearing
competitors.”® The result of the merger would be to
ereate in the relevant market a dominant giant which
would dwarf the comparative position of the Brown-
Kinney combine.* There are, as in Brown Shoe, no
substantial mitigating factors.”

In sum, we submit that under the tests of illegality
applied in Brown Shoe and under the holding in that
case, the merger of PNB and Girard very plainly
violates Section 7 of the Clayton Act.

CONCLUSION

The judgment of the distriet court should be re-
versed, and the cause should be remanded to that
court to enter judgment enjoining the proposed mer-

ger,
Respectfully submitted.
Axrcrmarp Cox,
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APPENDIX

Section 18(e¢) of the Federal Deposit Insurance
Act, as amended by the Bank Merger Act of May 13,
1960, 74 Stat. 129, 12 U.S.C. (Supp. II) 1828(e),
provides in pertinent part:

# % * No insured bank shall merge or consoli-
date with any other insured bank ox, either di-
rectly or indirectly, acquire the assets of, or as-
sume liability to pay any deposits made in,
any other insured bank without the prior writ-
ten consent (i) of the Comptroller of the Cur-
rency if the acquiring, assuming, or resulting
bank is to be a national bank or a District bank,
or (ii) of the Board of Governors of the Fed-
eral Reserve System if the acquiring, assuming,
or resulting bank is to be a State member bank
(except a Distriet bank), or (iil) of the Cor-
poration if the acquiring, assuming, or result-
ing bank is to be a nonmember insured bank
(except a District bank). * * * In granting
or withholding consent under this subsection,
the Comptroller, the Boaxd, or the Corporation,
as the case may be, shall consider the finan-
cial history and condition of each of the banks
involved, the adequacy of its capital structure,
its future earnings prospects, the general char-
acter of its management, the convenience and
needs of the community to be served, and
whether or not its corporate powers are con-
sistent with the purposes of this chapter. In
the case of a merger, consolidation, aequisi-
tion of assets, or assumption of liabilities, the
appropriate agency shall also take into consid-
eration the effect of the transaction on com-
petition (including any tendency toward monop-
(83)
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oly), and shall not approve the transaction
unless, after considering all of such factors, it
finds the transaction to be in the public inter-
est. In the interests of uniform standards, be-
fore acting on a merger, consolidation, acquisi-
tion of assets, or assumption of liabilities under
this subsection, the agency * * * shall request a
report on the competitive factors involved
from the Attorney Greneral and the other two
banking agencies referred to in this subsec-
tion * * * The Comptroller, the Board, and
the Corporation shall each inelude in its an-
nual report to the Congress a deseription of
each merger, consolidation, acquisition of as-
sets, or assumption of liabilities approved by
it during the period covered by the report,
along with the following information: * * * g
statement by the Comptroller, the Board, or
the Corporation, as the case may be, of the
basis for its approval. * * ¥
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