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Puring tp.e 10-year period 1950-1960 PNB acqu.ired 
lline banks and 18 of present 27 offices (Fdgs. 7-:f3, 

3326). During the same :period Girard engaged in 
six mergers acquiring ·32 of its 38 offices. For the 
IO-year period merge1·s contributed 63 percent of 
PNB's growth in deposits an.d 91 percent of Girard's 
g!owth (Fdg. 432, R. 3434). The district court's. 
findings indicate, with one possible exception, that all 
the banks acquired by either PNB or Girard during 

period were in competition with the acquiri?g 
bank (Fdgs. 435, 436,. 440-445, 457; 3435-3436,. 

-3438, 3442). ' 
·The merger between PNB and GiJ.·a1·d would bring. .. . 

together banks assets of over $1,000,opo,ooo 
and $740,090,000, respectively, or, in 
more than 35 ,percent of the total assets of all com­
mercial banks in the four-county area ( GX 8, R._ 
2362). combined bank would, as we have seen, 
control 34 percent of all loans and 36 percent of the 
deposits of all banks in the four-county area 
3657). Moreover, 24 of the 40 banks remaining after 
the merger are located outside Philadelphia (GX 
R. 2878, .3656), and their activities are directed 
warg , serving local residents and businesses. , T)le. 
merger wouJd 1·educe to seven the number of com-· 
mereial banks in the four-county area with legal 
lending limits of up to $1,000,000. It would 
to four and three, respectively, the number of com­
petitors for loans up to $2,500,000 and $5,000,000 
(Fdg. 158a, R. 3510). The fa.ct; therefore, is 
that after merger of the defendant banks there would 
:remain a handful of banks capable of provid-

• Q 
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· ing the vaded bankfug services (some of them directly 
dependent 'upon size of resources or ca:rital) which 
PNB and· Girard now independently offer. .An im­
·.po'fttant and. substantial alternative choice · of hank­
ing. service, and the competition arising from· the 
availability of this choice, would be-eliminated by the 
merger. 

Finally', there is on the present record only the most 
. remote possibility of entry of a new competitor to off­
set the competition eliminated by the merger o:f Phila~ 

· ·ae~~.'s · se.co:t)d and ,third largest · banlc13. In the 
period 1951-1961, inclusive, only one new· bank started 
operations in the Philadelphia four-coUllty area 
(while during this period many of the area'.s banks 
went out of existence), and the deposits of this bank, 
ten y.ears.. after it opened its doors, were only =YB of 1 
pereeht of ·the deposits held by the area's commercial 

.banks.u Furthermore, no exist~g area bank can in 
the foreseeable future fill the competitive gap, or cor-
rect the competitive imbalance in the banking struc­
ture, resulting from m(}rger of PNB and Girard."" 
· The increase in concentration resulting from the 
merger of these two banks alone cannot be considered 
in isolation from the ~ule it establishes. In deter-

•• aJh,e· bank .refep-ed,,to, Bank of Old York Road,. was or­
ganized on April 1, 1951 (R. 2250) nnd in 1961 its deposits 
were only about $15,400,000 (R. 2251), whereas in October 
1960 the deposits held by all commercial banks located in the 
four-county areas amounted to approximately $4,623,000,000 
(GX 161, R. 2829). Of these total deposits, PNB ha_s 21.3 
pereent, -.Girn.rd 14.5 percent, and the two combined WQuld-hn.ve 
35.8' percent (ibid.) . 
~ The significance of this competitive imbalance is discussed 

inf'ra, pp. 59-65. 
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. n@ing whether merger of j;he defendant banks _w9uld 
·Violat~ the Sh~rman . .A.ct, this Court ,n}.ust take .liito 
, consideration, we submit, what woul~ be impli~~t in 
: a holding sanctioning the merger. In · B1·oion Shoe 
Go. v. United States, 370 {f.S. 294, 343-344,, thi~ Co~t 
notecf that · · ·· · ... 

-r . ... . ' 

If a merger achieving 5% control were now.ap­
proved, we might be required to approve future 
merger efforts by Brown's competitor~· · see~g 
similar market shares. The oligopoly Congres.s 
sought to avoid would then 'be fm·thered .* ~- * 

• , , I 

· If the .Act permits merger of the banks presently ilie 
second and thil'd largest in the Philadelphia· f otlr­

. county area, then it equally permit~ merger of 'tlie 
· banks now ranlring first, and f ourlh. ' 0 Nor would the 
.Act be a bar if the probable next step occurred and 
the remainjng area banks merged (other than perhaps 
·some very small banks providing for a limited number 
of customers baDking service of a limited type)': . The 

. claim would . be that this last step was permissible 
· bec~u.se the banks other than the top two we~e 
so unequal to them in resou1:ces ana service capability 
that~ without merger, ' the smaller banks would be 

·unable to survive:· See Brown Shoe, 370 U.s: at 3~6. 
· · · The belief that merger would thus beget mei·ger li'a:s 
solid support in experience. The history of bank 

' I • ' • , ... , . , . . . . .. ' 

• . ·rn rhe dishict court fo1:lnd that PNB utilize.s and . sell$ . . its 
stature a.µd lending limit (a £unction of its size) ns nn ~instru­
ment of competition (Fdg. 289, R. 3395-83~6). Subsequent e~pe­
r~ence hns shown that the impetus of such a rule would no~ .be 

. r~tr~cted. to the area's. largest banks. See ·the application. of 
Liberty Reiil Estate Bank n.nd Trust Co. for . consent. to me.rger, 

. <l!scu~~d inj?·a, p. 6~. 
' ". ... 
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. :i;nergers has been_ one of compet~tion in ~ize. The 
~ distri~t cou~ found (Fdg. 438, R. 3437) : 

: PNB used the aggressive expansiqn programs 
of~ its nearest rivals, the Pennsylvania Com-

,. , pany. for Banking ~ 'l'rusts (now the First 
· · Pennsylvania Banking & Trust Co.) and 
, . ' · Girard; to justify in part its acquisition in 
· ·,. · 1953 of the National Bank of Go:pshohocken 
v ~ ¥ • when discussing this acquisition with an official 

. : · repre~entative of. the. Comptroller of the Cur­
rency. 

3. The proposeit merger would inm·ease the domi­
nation of the ma1rket by a few large banks. 

The effects upon a market of a single :firm. of domi-
nant size are subtle. It can become a price leader, 
',although it does not .have power of a monopolist ~to 
·raise prices without losing substantial business. I ts 
·superiority of resources makes plain to any who would 
:.cut prices that the dominant firm can tolerate a price 
·war for longer than its competitors. In every .area 
of competition.·overwhelming size ._and resources· on 
the part of a dominant firm constitute a concentration 

.. of power wbieh; whether .rationally· o~ irrationally, 
· ovel!hangs, a . market, dampening if not stifling the 
:enthusiasn1 of. those- who woulP, otherwise more· ac­
.tively compete. 
· , These e:ff eets have been well described in. an article 
-by~Pxofessor Bok:. · 

The willingness of small firms to be 
. dominated by a ·large rival rests in the end 

upon, a psychblpgical state of mind about which 
eco:p.omists know very little. To some extent, 
tlie smaller firms may simply wish to enjoy . ~- •"-' 
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the stability or the higher profit margins that 
may result from followf1:1g the lead of a single 
member of the industry. On the other hand, 
the willingness to def er to the leader can also 
be attributed in part to a recognition-real or 
imagined, demonstrated or assumed-that the 
financial strength o:r the lower costs of the 
leader will allow him to get the better of any 
firm which competes too rigorously, persistently 
cuts prices, or tries in other ways to dispute 
his leadership.'1 

The district court appears to have concluded that 
the suppression of competition resulting from 
merging Philadelphia's second and third largest 
banks would be of little consequence because there 
would remain 41 commercial banks in the four-county 
area , (assuming a highly improbable termination of 
the long-continued merger trend in the area). We 
submit that this mere counting of noses leaves out 
of sight the point of real significance, namely, the 
size and capacity for competition of the temu.ining 
banks. 

If the merger were carried out, the next largest bank 
in the ru.·ea would be about 60 percent as large as the 
merger-creat.ed bank, each of the two next largest 
a little over 25 percent of its size, and the fourth 
largest about 15 percent (supra, p. 10). The re­
maining 37 banks would together ha.ve only 17.7 per­
cent of the area's commercial bank deposits (G-X 161, 
R. 2829), or an average for the 37 of 45/100 of 1 
percent of the total, as against the merged banks' 35.8 

1-1 Bok, Secti<tn, r ()j the Clayton Act «-n4 the Merging of Law 
arruJ, Economics, 74 Harv. L. Rev. 226, 215. 
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percent, a raitio of 1 to 80. After· the merger the· two, 
rarg.est- banks ill the area would. togethe:u contxol 
well over 50 percent ef the· bank assets in the four 

· c0unties. 
11'he incl!ease in dominainee o:f the~ laJ.'gest a:J1ea bank 

cal.lsed! by the, merger is.no less signmcant in: assessing­
the validity of the merger than. is the· absolute domin­
ance of the· merged e:om:.pan.y.18 The inerease' in 
dominanc.e of tha· la>:vgest axell- baink xesulting fu·om the 
mergel' can be shown hf taking' the total deposits of 
the bank with: th& largest depos1ts asi 100 a:n.{j. c0mpax­
ing them, .before and. ~£te1! the merg~r, with the de­
posits 0i th~ nea;nest. eompetitor.. Using this proce­
duxe the Federail: Res.erve B'oar<il showed. that the 
merger would result in the :following very sharp· in­
m~ease< in tlie dorrrii1ance· of the· ~angest area bank, i.e. 
of the merged bank (R .. 2833}: 

Before· .iiftcr 
Merger Mer{fer 

Bank No; 1--------------------- 100 100 
Bank No. 2------------------- 97 62 
Bank No. 3--------------------- 65 28 
Bank No. 4'--------------------- 45 26 
Bank No., 5·:..--~---------= ... ...:----- 42 15· 

A: ba:nk conipa:ra:ble, in size- and' strength to. the pro­
posed-merger-created bank might oe formed by merg:-

48 Compare B'ok, op. cit. sup'l'a, n. 47, at p. 281: 
In view of wha~ lias· just been said, the better course 

w.ould: be~'to adopt a,.r:ule• b~d upo_n iµcrenses jfu the.spread 
betw.een t}la ma:r)!et. shai;es 0£ the first fi:an and its neair­
est comp~titor. Such a. standard would conooivabiy extend 
n:ot only· to. merge1·s- by tlie- ln.Tgest· firin but also to sub~ 
sta.nt'iat m.engem by les®r-nanked fil;ms, which lifted those 
firms- ta tlw topr of the. heap with a farge.r margjn of 
superiority than the spread enjoy,ed by tlie erstwhile Iead'er. 
668aoo~2--5 
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ing two or more of the principal remammg area 
banks, but this would further intensify :im:balance in 
the banking structure-it would mean that there 
would be in the area two giants and an uncertain num­
ber of small banks which were not effective competi­
tors of the giants as to many important banking 
:functions and services. 

The primary harm caused by the emergence of a sin­
gle dominant :firm is not necessarily to its competitors, 
who may even prosper under the shelter of its leader­
ship, but to the customers of all these banks who suffer 
from the inevitable stifling of competition. .But the 
dominance of PNB-Girard will also, we submit, affect 
the position of the other banks in the four-county 
area. 

The defendants proposed a :finding, which the dis­
trict court approved, that the merger "would have 
no adverse effect on other Philadelphia banks'' (F1dg. 
145a, R. 3509). This is contrary to the plain implica­
tions of the district court's finding that PNB com­
petes by "selling ~- * * the bank's stature or lending 
limit" (Fdg. 289, R. 3395-3396) and its :findings indi­
cating that, Qn at least one occasion, the aggressive ·ex .. 
pansion program of PNB 's com:petitors, which were 
"threatening its claim to bemg the largest bank in 
Philadelphia,'' motivated an earlier merger (Fdgs. 
437-438, R. 3436). The latter findings recognize the 
obvious fact that disparity in size ·between banks is a 
potent weapon in the competitive struggle to retain 
or attract business. The merger will unquestionably 
increase to a dramatic extent the gap between the 
merging banks and their smaller competitors (see 
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pp. 60-61, siipra) and to that extent will jeopardize 
the ability of smaller banlts to retain or attract busi­
ness. The Federal Reserve Boa1·d also recognized that 
fact in its report to the Comptroller on the proposed 
merger. The Board said that "it seems reasonable to 
believe the proposal would give the i·esulting bank a 
substantial lead in the big account category and place 
it in a strong position to expand that lead consider­
ably,'' and that the resulting bank "would obtain a 
dominant position, with attending competitive ad­
vantages, strongly adverse to the preservation of 
effective competition" (GX 161, R. 2833, 2834). 

On other occasions, as well, the Federal Reserve 
Board, the administrative agency charged with the 
duty of enforcing Section 7 o:f the Olayton Act inso­
far as banks are concerned:9 has found that the ag­
grandizement of one bank by merger with another is a 
material and serious threat to small banks operating 
in the same area. On April 30, 1962, the Board de­
nied two merger applications, each seeking consent 
to merger of a bank in Nassau County, New York, 
with a large New York City bank (The Chase Man­
hattan Bank .Application, 48 Fed. Res. Bull. 544; 
Chemical Bank New Y 01·7e Trust 0 onipany A. pplica­
tion, 48 Fed. Res. Bull. 548). In the former ruling 
the Board said (id. 547) that "smaller banks, compet­
ing in the retail :field, would almost necessarily en­
counter difficulty in maintaining their position against 

49 The Board instituted and pursued to the end a, Section 7 
proceeding involving interests of g1.·eat magnitude. See T'l'a1t8-
(Jffll,erWa Oorp. v. Boan/, of GO'Vemors, 206 F. 2d 163 (C . .A.. 3), 
certiorari denied, 346 U.S. 901. 
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the increased competitive impact which would i·esult 
fxom" ihe propose.a merger. In the latter ruling the 
Board said (id. 553-554) : 

The merger would eliminate a prosperous and 
sound alternative source of banking services, 
and would substitute :for it a large and power­
ful institution which would, in competing with 
other such mstitutions, diminish the prospects 
of smaller banks in the County. 

On May 47 1962, the Board denied an application 
filed under the Bank Company Holding Act of 1956, 
12 U.S.C. 1841 et seq., £or approval of the formation 
of a bank-holding company (Morgan New Y 0 1rk State 
Corporation Application, 48 Fed. Res. Bull. 567). In 
this ruling the Board said (id. 577) that approval of 
the application "would necessarily tend toward" ex­
cessive imbalance in the competitive positions of the 
banks in the areas effected-'' that is, away from the 
balance in which healthy competition is preserved." 

In concluding that "previous mergers have not 
hindered the growth of the smalle1· banks," the dis­
trict court :relied in pai·t upon the i·ate of growth of 
the four-county area's small commercial banks (R. 
3659). For reasons stated below, there is no basis 
for i•eassuxance in the defense exhibit undertaking to 
show the growth rate of banks in the four-county 
area."0 The court also rested its statement on testi-

-
60 The exhibit (see Fdg. llOa, R. -3504) is DX 18 (R. 3060). 

It charts the percentage growth of deposits, 1951-1960, of the 
banks having their ma.in office in Philac'telphia County, in 
Bucks County, in Dela.ware Cowity, and in Montgomery 
County, compared in each case with the like percentage growth 
of PNB and Girard. But growth in terms of percentage 
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mo:Q.y of representatLv~s 9f four Philadelphia b~s, 
none of them ~ong the city's seven largest banks. 
We believe it is .signiiicant that the largest of the 
banks ,(Liberty Real Estate Bank and Trust Com­
pany) whose representatives testified for the defend­
ants later filed an .application for consent to its merger 
'With another four-county area bank, and the applica­
tion stated that "the smaller banks ·must comb:ine 
~o as to remain :effective in their area'' (Application, 
p. 4-A., on file with F.D.I.C.). It would thus appear 
that1 ev.en under the present degree of banking con­
.centration, s1nall !banks in the £om-county area do not 
easily surviv:e .. 

4. No busirJ,ess fact<>rs ,justify .th.e ·'>·es.trati.n.t of 
.corn,petiti-on. 

Here, as jJJ: B,1ro,Wrz, .Shoe ,Oo. v . . U'(ti,teil States, 370 
U.S. 294, 346, we .believe that the mer-ging companies 
have failed -to make a eonvincmg showing that the 

has little practfoal significance. A 'bank ha.ving $2,000,000 ·of 
qeposits ·at the end of 194~ and $5,000,000 ten years later would 
have an increase of 150 percent, while PNB, with some $745, .. 
000,000 in deposits in 1951 ( GX 57, -R. 244'1) and some $986,~ 
·000,000 in 1960 (GX 161, R. 2829), WQuld have m increase 

, .of only 32 ·percent, ;but -the dollar amo.~t of the latter's in­
crease would be over 90 times that of the sma:II bank. In 
addition, banks in the three suburban counties oontiguous to 
J?hifadelphia. 1Colili.ty, naturally had a great~r growth rate than 
-PNB .and Girard because of the more rapid growth in popu­
lation, trade and industry in these counties than in the city 
of Philadelphia. Cf. -the statement by the Federal Reserve 
Board in Mor.ga;n New Y.orlc .State ·Oo'l'poration ApplicatWn, 
48 Fed. Res. Bull. 561, 578 that "smaller ba.nks tend to be 
found in faster-growing areas while larger institutions tend 
-to be 'found in older, more settled urban areas" anti thus ~'the 
>gro~h r.a.tes o:f :snin:Iler ·Bati:ks inay sometimes compare favor-
ably with those of larger banks * * *~" 
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merger should be evaluated in light of any such miti­
gating factors "as the business failure or the inade­
quate resources of one o:f the parties that may have 
prevented it from maintaining its competitive posi­
tion" or "a demonstrated need for combination to 
enable small companies to enter into a more meaning­
ful competition with those dominating the relevant 
markets." The absence of the :fixst factor is tmdis­
puted and was found by the district court. Nor can 
it be argued that the merger was necessary "to enable 
small companies to enter into a more meaningful 
competition with those dominating" commercial bank­
ing in the Philadelphia area. However, the district 
couxt's opinion indicates that it felt another mitigating 
factor might help to justify the merger-an increase in 
competition in a product "submarket" offsetting any 
loss in competition in the main product market. 

The district co1ll't indicated its belief that the 
''larger bank * * * will be able to compete on better 
terms and in a bette:r atmosphere with the banks of 
other cities' ' in making very large loans and that this 
improved position of a Philadelphia bank "will bene­
fit the city and area'' (R. 3667). We submit (a) that 
neither conclusion is legally relevant to the antit1·ust 
issues before this Court,51 and (b) that, in any event, 
neither conclusion is supported by evidence convinc­
ing enough to be given weight in a case involving a 
clear and pronounced threat to competition in the 
four-county area. 

51 The district court itself commented that it did not consider 
the asserted advantages to the Philadelphia community "par­
ticularly relevant" (R. 3656). 
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The legality of the merger is to be judged from 
the standpoint of the Sherman Act's objectives, not 
by 'vhether the merger would bring some additional 
banking business to Philadelphia or induce some 
additional business to locate there. In terms of the 
Sherman Act's objectives, there is no basis fo1· con­
cluding that any increase in competition in the product 
"submarket'' of very large loans can offset the harm 
to competition in the broader product market for com­
mercial banking services. See Paramount F amious 
Lasky Oorp. v. United States, 282 U.S. 30, 44. 

It is true that the merger would create a bank with 
a legal lending limit considerably larger than that of 
any existing Philadelphia bank.112 It may also be true 
that this ·would tend to increase not only the number 
of competito1·s but also the amount of competition in 
the submarket for loans over $8,000,000 (which PNB 
can itself now lend to a single customer). However, 
this incr~ase iµ competition in the submarkets :£or very 
large loans-at the expense of a reduction in competi­
tion in the market for all other loans-results :from 
every bank merger. To recognize such an increase in 
competition in a limited sub1narket as a justification 
£or a xeduction in competition in a much larger 

42 The legal lending limit is the maximum which a bank can 
lend to any single cusromer. In the case of a national bank 
this is 10 percent of the bank's total capital nnd surplus ex .. 
elusive of undivided profits. 

The lending limit of the merger-created bank would be 
$15,000,000 (Fdg. 193a, R. 3517), while at present the four 
lea.ding Philadelphia banks have the :following lending limits: 
PNB, $8,000,000; First Pennsylvania Banking and Trust Com­
pany, $7,704,850; Girard, $6,000,000; Provident Tradesmens 
Bank and Trust Company, $5,000,000 (DX 15, R. 3052). 
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product ma:rket, without any showing ~£ the greater 
importance of competition in the newly reached field 
of larger loans, would be to sustain every bank merger 
simply because every merge:r results in a larger bank. 

The evidence totally fails to show either- that a 
significant increase in competition in loans ove1• 
$8',000',000 would 'result from the :ro.exger or that a 
bank with a higher lending limit would substantially 
benefit Philadelphia by leading to the location of ad­
ditional' manufacturing enterprises in the Philadel­
phia area. The market for, v~ry large loans can be 
accommodated by the Philadelphia. banks through a 
joint partfoipation in the loan (Fdgs. 88-90, R. 3S46}. 
Defendants attempted to counter by showing, and the 
district court found, that there was banking business 
which would be attracted by the merged bank from 
outside the Philadelphia area-"business which might 
well be and perhaps probably should be handled here, 
and which cannot be handled: under present circum­
st-ances"-resulting in· benefit to the area (R. 3667 ~ 
Fdgs. 198a, 205a, RI. 3517, 3518). R·eliance was placed 
by defendants upon the testimony 0£ officers of six 
companies engaged in large operaMons conducted in. 
part in the Philadelphia area or nearby. But their 
testim.Qny pe.rtinent to this point, which we sum­
marize below, falls far short of- supporting defend­
ants' elaim. 

Atlq,t:1<tiQ Refini1iu.~ It regularly maintains deposits. 
of· $2;000;000 to 1 $3;000,000· in three New York banks,_ 
which have petroleum engineer.s and economists ex­
tremely: helpful in any kind: of oil :financing' and which 
have contacts and. information! o:6 great vn.lue in con1:-
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nection· with fore~gn .undertakings {R. 2065_;6) . For 
the fore:seeable futur~ the company would a:ely -0n the 
N-ew York banks for this type of advice and help, 
-wllich a Phllade:lphia bank could .not provide ''under 
.any circtifnstanee" (R. '2071-2,, ,2074). Even if all 
Philadelphla banlrs :should merge,, New York will 
-Oontinue to be the centel.' of international :6.uanee (R. 
2074). 

Rohm & Ilaas. No Philadelphia bank can supply 
.service related to fo1·eign. ·operations ''remotely .ap­
proaching" that supplied by banks in other ·cities, and 
it takes one or two generations to set up a foreign 
banking system (R. 2112-3). The company has had 
Tl.D;Usual growth, whi~h has not been adversely affected 
by the maximum loan limit of Philadelphia banks 
-(R. 2108). Its $20,000,-000 line of credit with Phila­
<lelpbia banks is more than sufficient to cover its bor­
rowing needs (R. 2092, 2110). 

T1iangle Publications. It had in the past borrowed 
:$10,000,000 from a Chicago bank. Its reason for hav-

·' 
ing wished to borrow from one bank rather than a 
pa~ticipation Joan was that the company, which is 
~closely held (R. 2116) J did not w.ant to divulge in­
.formation concerning its business to more people 
·than necessal'y (R. 2117). 

Bankers Secivrities Oo1·pott·ation. A Boston bank 
was the lead bank :in a $10,000,000 loan, with PNB, 
Gi'.rard and a third Philadelphia bank each having a 
:$2,500,000 participation (R. 2127). It would con­
t inue its banking relationship with the Boston bank 
irrespectiye of a PNB-Girard merger (R. 2134-5). 

668GGl>-62-6 
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Sun Oil. It has had since 1948 a line of credit 
with a group of banks but until 1956 made little use 
of this credit (R. 2141). A New York bank had 
originally been the lead bank but in a 1956 credit 
agreement PNB was made the lead hank (R. 2142-3). 
A. subsidiary obtained a $10,000,000 loan (originally 
·expected to be $7,000,000) from a Ne\v York bank 
because the desired loan was thought to be too close 
to PNB's loan limit (R. 2144). 

Pennsylvania Powm· wnd Light. The lead banks il1 
its bank borrowings have been New York banks, the 
relationship with these having started in 1920 when 
the Power Company was 01·ganized (R. 2167-2171). 
The advantage to the company· of its New York 
bank connections is that these banks, in addition to. 
their larger lending limits, have departments offer­
ing valuable specialized services for public utility 
companies (R. 2171-2). 

Girard 's president testified that there '\Yere five com­
pailies whose deposits or additional deposits might be: 
obtained by a bank larger in size than Girard now is,. 
but his testimony disclosed that, with one possible­
exception (Lehigh Portland Cement), this result was 
mere hope or surmise (R. 2222-4) .63 

The evidence not only fails to establish that the 
hlgher lending limit of the merged bank would bring 
new enterprises to the Philadelphia area, but the 
most pertinent testimony is to the contrary. De­
fense witness Graves, executive "dee president 

53 Atlantic Refining and Sun Oil were two of the compnnies 
named, and t.heir situation is c-0vered by the testimony giveni 
by their officers. 
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of a non-profit corporation set up jointly by 
the City Government and Chamber of Commerce 
of Philadelphia, knew of no instance in which a plant 
had failed to locate in Philadelphia because of inade­
quate commercial banking facilities there, and no. 
instance in which a plant had left the Philadelphia. 
area because o:f inadequacy in its commercial banking 
facilities (R. 2285-6). Similarly, Girard's president 
knew of no business which would come to the Phila­
delphia area as a result of a PNB-Girard merger, and 
no business which had failed to come to Philadelphia 
because of the small size of its banks (R. 2224-2225) .. 

This case can be summarized in a few words. The 
merger admittedly will unite two of the principal 
banking institutions in Philadelphia-already the sec­
·ond and third largest-into a single huge concern with 
total deposits of more than $1,600,000,000, total loans 
of more than $950,000,000 and total trusts with assets 
of nearly $2,900,000,000. It will completely eliminate 
active competition between the merging banks. It 
will give the merged bank a commanding position in 
the relevaJ.lt market, with 36 percent of all deposits,. 
34 percent of all net loans, and 37 percent of all assets 
of all commercial banks in the four-county Phila­
delphia area. It will further increase the too-rapid 
trend towards concentration of banking power-an in­
crease in which the previous mergers of each of these 
banks have played a significant i·ole. Against this, 
the banks off er no serious business justification. They 
are in excellent economic condition. The only ad-
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vantage they suggest is that a few big concerns 
might-it was not shown that they would-find it an 
advantage to do business 'With a Philadelphia bank 
having a highe1~ lending limit. This narrow ad.van~ 
tage to some hypothetical big borrower would not 
justify the injury to thousands of existing customers 
resulting fxom the l'eS'traint of competition which this 
merger would plainly cause. 

THE PROPOSED MERGER :VXOLATES SECTION 7 OF THE 

-CLAYTON A:Cl' 

If the Court agrees with our analysis in Point III 
that the merger violates .Seotion 1 of the .Sherman 
Act, there is no occasion ,to consider whether it vio­
lates Section '!/ o:f the Clayton Act. ·The eomplaint in 
this case, ihowe-ver ~ also alleged violation o:f the latter 
1Secti.on, and we now show ibri~Ily that -the merger 
.contravenes its pr-0visions. 

We recognize that when the bill whiob. became the 
Bank Me1·ger Act of 1960 was under consideration in 
Congress, both the Depat.tnrent ·of J.ustice and the 
Banking and Currency Committees of the H-0use and 
:Senate were of the opinion that ·bank mergers were 
asset acquisitions and not within Seetion 7 of tbe 
Clayton A-e't.114 However, these views, on a matter not 
directly involv.ed in the Bank Merger Act, are not :de­
~isiv:e. See )United States v. duPont & Oo., 353 U.S. 
586, 590. The decisiv-e considerations, we believe, dem­
onstrate that Section ·7 does ·cov~r ·bank mergers. 

~4 See Gira.rd Motion to Affirm, 10-12. 



A. SEOJ.'ION 7 IS AP.l'LIO.ABLE TO THE MERGER 

The.· question wirether Section 7 appries- at all to· this 
merger arises out of the: :following, cll!cumstances: 

Prior' to 1950t- Seeti0n. 7i cevered ·only stock acquisi­
tions-.. Its: failure alsoJ to' reach asset acquisitions made 
it manifestly :inadequate to d'eal effectively with many 
corporate combinations which posed a serious anti­
competitive· threat.510 It was this; gap[ in: the statutory 
scheme,. whieh prohibited anticompetitive corporate 
combinations.. accomplished by stock acquisitions, but 
permitted identical combinations when achieved by 
asset acquisitions,. or it seemed, 56 statu:tory: merger, 

5 is S'ee B1rmJ>n Shoe, supra, 3'i0 U.S. at 312-316 ;· Handier and 
Robinson, .A: Decade. of Administ'l'ation o1 th~ Oeller-Kefawue'f 
.Anti'rnerger Act,1 6.1 Col. L. Rev. 629" 652-653. 

56 In Arrow-Hart & Hegeman Elec. (Jo. v. Federal, Trade Oomr 
mission, 29! U.S. 587; 595, the Court said that Section '7 dbes not 
forbid ~'the· merger of carponitions: pursuant to state laws,,n but 
we believe this, statement is limited by its context. The critical 
facts in that case were: The controlling stockholders of two 
companies, desiring to bring them under cpm.mon control, 
formed a holding company, whicI1 eAcha.ngecl its stock for all 
the. common: stock o-f the. twe manufacturing companies. After 
the Commission had issued a. Section 7 complaint against the 
holding company, steps were taken to escape the Cbmmission's 
jurisdiction. Two new holding companies, were.. formed, each 
acquired al1 the common stock of one of the manufacturing 
compn-nies in exchange for its own stock, and each issued its 
stock directly to th& stockholders. of the oFiginalr holding com­
pany. This company- thereupon dissolved! and the two· new hold­
ing companies and their respective manufacturing subsicliari-es 
merged into one corporation. The.. Commission, after i8suing 
a; supplemental complaint against the corporation thus created, 
ordered it to· divest itself of the stock o:fi one of the manufac­
turing companies and to include in the divestment the company's 
manufacturing propertlies and facilities. 

'Fne Commissfon contended that, in issuing an order requiring 
stock divestment, it migll.t validly dasrega:rtt steps ta.ken to de-
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which led to the Celler-Kefauver Anti-Merger Act of 
1950. The basic purpose of the 1950 statute was to 
:plug this loophole and to "make clear" that the sub~ 
stantive provisions of Section 7 applied to "all types 
o:f mergers and acquisitions, vertical and conglomerate 
as well as horizontal'' (H. Rep. 1191, 81st Cong., 1st 
Sess., p. 11). 

The 1950 statute extended the prohibitions of Sec­
tion 7 to cover asset acquisitions by any corporation 
subject to the jurisdiction of the Federal Trade Com­
mission. There is no indication in the legislative his­
tory why the prohibition on asset acquisitions was 
limited to such corporations, and was not made co­
extensive with the broader ban on stock acquisitions. 

Banks are not subject to the jurisdiction of the Fed­
eral Trade Commission, and it is thus clear that an 
asset acquisition by a bank would not be covered by 
Section 7. But a statutory merger 01· consolidation, 
such as is here involved, is neither a pure asset nor a 
pm·e stock acquisition. It is, rather, a hybrid form of 
corporate combination which :partakes of and has the 
chal'acteristics of both. 

1. Since the anticompetitive effect of a statutory 
merger or consolidation is just as great as that of a 

:feat the Commission's jurisdiction. But this Court said thnt 
each of the manufacturing companies l1ad preferred stock which 
was outstanding in the hands of the public prior to the merger, 
that the merger :required consent by the preferred stockholders, 
and that the Commission was therefore not entitled to net upon 
the basis that the existing, merger-cref.lted corporation wns a 
mere c1•eature or a'tte7' ego of the oft'ending original holding 
company. See 291 U.S. at 597-598. The Court further held that 
the Commission, unlike a court of equity, did not have the power 
to grant relief beyond that specifieially authorized by statute 
(pp. 598-599). 
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stoek acquisition, effectuation of the policies of the 
1950 Act requires that this form of corporate consoli­
dation should not be treated as an asset acquisition­
and henee not covered by Section 7 if made by a cor­
po1·ation not subject to the jurisdiction of the Federal 
Trade Commission-unless it plainly and unequivo ... 
cally is one. The question, therefore, is whether-in 
light of the legislative intent in the 1950 Act to erect 
"'a barrier to what Congress saw was the rising tide of 
economic concentration" and "to create an effective 
tool for· preventing all mergers having demonstrable 
anticompetitive effects" (B1·own Shoe, supni,, 370 U.S. 
at 317, 319)-statutory mergers of corporations not 
subject to the jurisdiction of the Federal Trade Com­
mission shall be deemed outside the prohibitions of 
Section 7. The legislative history shows that Congress 
intended the prohibitions of Section 7 to cover ''all 
types of mergers and acquisitions" that had the pro­
scribed anticompetitive effect; this history nowhere 
suggests that Congress intended an exception for such 
an important area of the ·economy as bank combina­
tions, which are ti•aditionally accomplished through 
statutory mergers and consolidations :rather than 
through acquisitions of assets or stock. Moreover, 
statutoxy mergers, far from being plainly and un­
equivocally asset acquisitions, are very different from 
the ordinary purchase of assets. 

A merger necessarily involves the complete dis­
appearance of one of the merging corporations. .A. 
sale o:f assets, on the other hand, may involve no 
more than a substitution of cash for some part of 
the selling company's properties, with no change in 
corporate structure and no change in stockholder 



interests. Shareholders of merging corporations sur­
render their interests in those corporations .in 
exchange for their very different rights in the 
resulting' corporation. In an asset acquisition, how­
ever, the shareholders of the selling corporation obtain 
no· interest m the purchasing corporation and retain 
no interest in the assets t:uansf erred. In a merger,. 
rutlike an asset acquisition, the resulting fuw auto ... 
matically acquires all' the rights, powers, :franchises, 
liabilities, and fi.dttciary rights and obligations o:f the 
merging firms. In a merger, but not in an asset 
acquisition, there is the Tikelihood of a continuity 
o-f management. and other personnel. Finally, a 
merger, like a stock acquisition, neceasa.rily involves 
the acqui.sitiOJOl by one co:rporati0n of an. immediate 
voice in the management of the business of another 
corporation; no voice in the decisions· of another cor­
po:ration is: acquired by purchase of some part of its 
assets. Plainly, a statutory; merger is quite unlike 
the typical acquisition of assets, .such as was involved 
in Columbia Steel, the ease which provided the- im­
petus :for the 1950' Act. 

Among the many di:fferences mentioned abo:ve is 
one distinction which is of central importance to the 
purposes of Section 7. Mergers, like stock acquisi­
tions, necessarily involve the acquisition by the cor­
poration of an immediate voice in the management of 
another business.. Indeed, it was this expansion oi 
power over corporate de.eisions affecting competition 
which must have appeared the p:rimary threat to 
competition when the first Section 7 was passed in 
1914. In contrast, no voice- in the decisions of a 
different business is necessarily acquired when a cor-
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poration pur~hases some pa:nt of the assets of that 
business. 

From the standpoint 0£ the ev.ils Section 7 was 
designed toi prevent-threat of substantial lessening 
of c<:>mpetition or1 tencl'.ency: to monop0ly. resulting; 
f:uom bringiing· the, econ0mic po:wer om mcl.eIDend!ent. 
eorporations. l:Ulder si!ngle contxol-agreement. between 
two. corpo.rati:onsi and their respec.tri.v.e stockholders 1:01 
effectuate a merger· and the. dixect acquis:iifiion e-£ st00k 
of anothe:tt coxporationi are both essentially different 
fllom-. and inherently more dang.e1~ous than--the 
orili.narsc purchase ofi some· paTt o:fi tb.e· assets- o:fi an-
0the1~·cOli]>oration, as to which pt1.T~hase the seope of the 
1950- Act is limited to corporati.ons subject t0: the juris:­
dictien o.f· the Eederal Tra:de Commission. In: this 
~espect a merger,, even m0re- th"OO a stock acquisition; 
sta1a.ds. m. shru:p c0nt11ast to the 0rdina1y pUllchase oii 
assets. It is this- contrast which,. we· submit, best 
explains the staitute'S' 0the1·vcise-w1iol1y.-irraition.al: dis­
tinction between asset aequisitions;. as to, which its 
scope i& liimite<ili,. roid all other prohiill>ited· combi!il:ations. 

2: In its essennial elements, the PNB-Gi:i;ardi me:u­
g.er· mo:re closely :r:esembles a st0ck acquisiti0n than an 
asset· acqu.isiilion. 

The meirger agreement providec1 that G:i:ra]]d: be con­
solidated W'tth PNB p.rursuant. to Section 20 o:fi the 
natienal banking law.s,. 12 U.S~C .. (Supp4 :EI) 215; 
unde:v the charter of FNB, that all of PNB-.'s stock re:­
matn 0utstandtlng as~ shaires of the merg~d: ~an..k, that 
each slial!e of· Girard be convened int0 1.2875 shal!es 
of the· merged ·bank,. that the m.e:rrge& bank be subject 
to all the liab~tiesi of PNB and Gbza:rdi,. am.di that all 
of their property and prope1·ty rights be vested :im: it 
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(GX 117, R. 2717; GX 119, R. 2718-20). This agree­
ment provided, in substance, for an exchange of 
Girard stock for PNB stock. .. 

The essence of the transaction was that the out­
standing stock of two banks, presently under separate 
and different owne1·ship, would be brought under com­
mon ownership by exchange of Girard stock for stock 
of a bank ope1·ating under the name and charter of 
PNB and possessed of PNB's assets and business 
(plus those of Girard). The carrying out of this 
transaction would have exactly the same effect as an 
exchange of all of Girard's stock for PNB stock, 
followed by dissolution of Girard (then a 100 percent 
subsidiary of PNB). The basic objective of the trans­
action was the joining together of two going corporate 
organizations and a commingling of the interests of 
their shareholders. Certainly from the standpoint of 
the stockholders of the two banks the heart of the 
transaction was the agreed basis :for exchange of 
stock-1.2875 shares of PNB for each share of Girard. 

In completing the analogy to an acquisition of stock 
in Girard by PNB, one final point deserves mention. 
In the case of bank mergers, as with most statutoly 
mergers, the surviving corporation would be obligated 
by statute to pay to any shareholder of the acquired 
corporation who dissented from the plan of merger 
the value of the shares he held at the date of merger. 
The surviving bank is, in short, required by statute 
to purchase at least some of the sha1·es of stock of 
the acquired corporation, assuming that less than o.ll 
-0f the latter's shareholders agreed to the merger. 12 
u.s.c# (Supp. II) 215(b); 12 u.s.c. (Supp. II) 
215a(b). 



79 

Recognition of these similarities of a statutory 
merger to a stock acquisition-as well as an awareness 
of the differences from an asset acquisition (see suprci, 
pp. 75-77)-mayhaveled this Court in Brown Shoe Oo. 
v. United States, 370 U.S. 294, to treat the Brown­
Kinney merger as a stock, not an asset, acquisition, al­
though the merger was effectuated pursuant to statu­
tory provisions similar, in all material respects, to 
those involved here.51 At the outset of its opinion it 
said that the action brought by the United States 
alleged that "a contemplated merger" between Kinney 
and Brown, "through an exchange of IGnney for 
Brown stock," would violate Section 7 of the Clayton 
Act. 310 U.S. at 296. The Court then said (ibid.): 

The Act, as amended, provides in pertinent 
part: 

"No corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any 
part of the stock or other share capital * '-+ * 
of another corporation engaged also in com­
merce, where in any line of commerce in any 
section of the country, the effect of such ac­
qui~ition may be substantially to lessen com­
petition, or to tend to create a monopoly." 

In the Court's view it was apparently the stock ac­
quisition prohibition 0£ Section 7 which was control~ 
ling, and the asset acquisition prohibition, represented 
by asterisks in the Court's quotation of the section, 
was not considered pertinent. 

111 Compare §§ 86, 89 0£ the New York Stock Corporation 
Law with 12 U.S.C. (Supp. II) 215. 

The question of whether the Brown-Kinney merger was 
a stock or asset acquisition was not raised or argued in Brown 
Shoe, supra. 
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B. THE PROJ.>OSED MERGER VIOLATES SECTION 7 

At the 1961 term this Court fully and carefully con­
sidered the circumstances under which a horizontal 
merger violates Section 7 of the Clayton .A.et. 

The. Oourt,. in Brown Skoe Oo. v. Un#ed States,. 
370. U.S. 294, first recognized that the ''dominant 
theme pexvading congressional consideration o:f the 
195.© amendments was a fear of what was considered 
to be a rising tide of economic concentration in the 
American economy" and that a "keystone in the erec­
tion of a ba1·rier'' to this tide was "provision of au­
thority :for arresting mergers at a time when the trend 
to. a lessening 0£ competition in a line of commerce 
was still in its incipienc.yu (370 U.S. 315, 317). In 
establishing: standards of illegality to effeetuate these 
purposes of Congress, the Court held that, while "the 
market share which ~ompanies may conti:ol by merg­
ing is one of the most important factors to be con­
sidered,,, (370 U.S. 343) and is a factor to be con­
sidered in light of the effects of approving all industry 
mergers of this size and not merely the effects of the 
one before the Court (370 U.S. 343-344), Congress 
indicated plainly that a "merger had to be functionally 
viewed, in the eon text of its particular industi·y'' 
(370 U.S. 321-322). 

Congress, the Cou1t noted, had indicated that the 
courts should consider, among others, such factors as 
whether ''a whole or material part of the competitive 
activity of an enterprise, which had been a substantial 
factor in competition, had been eliminated" and 
whether "the l'elative size of the acquiring corpora­
tion had inereased to· such a point that its advantage 



.over competitors threatened to be ~decisive"" (37.0 
U.S. 321, n. '36). 'To these considerations the ·Court 
.added: -tbe 'degnee .of .concentr.ation ·of the mdustcy 
in which th.e merg.er w.as .to take place, the trend of 
-the industry towa-rds .concentration and dominance 
by a few -firms, the .ease of entry of new fums, and the 
presence of such mitigating factors ~as the business 
failure of one of the par.ties or the need :of tw.0 small 
firms to merge if they are ,to ·beeome meaningful com­
petitoxs in the market (37.0 U.S. 322, 345-346). 

In our discussion of tbe -validity of -the PNB­
Girard merger under Section 1 .of the Sherman .Aet 
·we have developed in .detail the relevant facts 
bearing upon the factors discussed in Brown 
Shoe. We therefore believe it sufficient to indicate in 
summazy :fashion, that in terms of these factors, there 
is here far greater danger and probability of a sub­
stantial lessening o:f competition than in Brown Shoe. 
Here, the share of the relevant market which the 
mei:ger would bring under the control of the merging 
parties, 36 per.c.ent, 118 wo.uJd incontestably be , far 
grea:te:r hha:n in Bfi·own .SJioe:, and this inerease in con­
centratien -w-Guld -PCCILr in~ industry in which there 
is ev.ery :neasoli 1to b.elieve that approval of this merger 
would T.eg_uir-e :the eoux.t ''to approve future merger 
-efforts * .-x· ~ by ·* * * ieompetitors seeking similar 
market shares" -(370 IT.:S. 24:4) .r:."' The whole of the 
·competitive aetivity of an enterprise, which had ·been 
a substantial factor in competition, weuld be ,elimi­
nated. 60 These changes would take place in an indus-

~s See supra, p. 39. 
s& See SV/JYra, pp. 58-59. 
60 See supra, pp. 39-43. 
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try which has, in the last decade, been characterized by 
an alarnring rush towards concentration °1 and by sur­
prisingly few new entries to replace the disappearing 
competitors.1;2 The result of the merger would be to 
c~eate in the relevant market a dominant giant whieh 
would dwarf the comparati-ve position of the Brown­
Kinney combine.es There are, as in B1·own Shoe,, no 
substantial mitigating factors. 64 

In sum, we submit that under the tests of illegality 
applied in Brown Shoe and nnder the holding in that 
case, the me1·ge1· of PNB and Girard very plainly 
"triolates Section 7 of the Clayton A.ct. 

CONCLUSION 

The judgment of the district court should be re­
versed, and the cause should be remanded to that 
court to enter judgment enjoining the proposed mer­
ger. 

Respectfully submitted . 

DECEMBER 1962. 
61 See S"u.pm,, pp. 55-56. 
62 See s'l.tpra, p. 57. 
63 See 81.('[Yi'a, pp. 60-62. 
~~ See "tl<'fYl'(1,, pp. 65-71. 
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.APPENDIX 

Section 18 ( c) of the Federal Deposit Insu1·ance 
.A.ct, as ru.nended by the Bank Merge:r Act of May 13, 
1960, 74 Stat. 129, ·12 U.S.C. (Supp. II) 1828(c), 
provides in pertinent part: 

* * ·x· No insured bank shall n1erge 01· consoli­
date with any other insured bank or, either di-
1·ectly or indirectly, acquire the assets of, or as­
sume liability to pay any deposits made in, 
any other insured bank without the prior writ­
ten consent (i) of: the Comptroller of the Cur­
rency if the acquiring, assuming, or resulting 
bank is to be a national bank or a District bank, 
or (ii) of the Board of Governors of the Fed­
eral Reserve System if the acquiring, assuminp:, 
or resulting bank is to be a State me1nber bank 
(except a District bank), or (iii) of the Cor­
poration if the acquiring, assuming, or result­
ing bank is to be a nonmember insured bank 
(except a District bank). * * * In granting 
or withholding· consent under this subsection, 
the Comptroller, the Board, or the Corporation, 
as the case may be, shall consider the finan­
cial history and condition of each o:f the banks 
involved, the adequacy of its capital structure, 
its future earnings prospects, the general char­
acter of its management, the convenience and 
needs of the community to be served, and 
whe.ther or not its corporate powers are con-
8istent with the pu1'Poses of this chapter. In 
the case of a n1erger, consolidation, acquisi­
tion of assets, or assum-ption of liabilities, the 
appropriate agency shall also take into consid­
eration the effect of the transaction on com­
petition (including any tendeney toward monop-

(83) 
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oly), and shall not approve the transaction 
unless, after considering all of such factors, it 
:finds the transaction to be in the public inter­
est. In the interests of uniform standards, be­
fore acting on a merger, consolidation, acquisi­
tion of assets, or assumption of liabilities under 
this subsection, .the agency '* * * shall request a 
report on the competitiv-e factors involved 
fTom the Attorney General and the othe:r two 
banking agencies ref erred to in this subsec­
tion * * '*. The Comptroller, the Board, ·and 
the Co1·poxation shall each include in its an­
nual report to the Congress a description of 
each merger, consolidation, acquisition of as­
sets, or assumption Df liabilities approved by 
it during the period -covered by the report, 
along with the following information: ·* * * a 
statement by the Comptroller, the Board, or 
'the Corporation, ns the case may be, of the 
basis for its approval. * * * 
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