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I the Sugreme Gomt of the United States

Ocroper TERM, 1962

No. 83

UNITED STATES OF AMERICA, APPELLANT
V.

THE PHILADELPEIA NATIONAL BANK AND (FIRARD
Trust CorN ExCHANGE BANK

ON APPEAL FROM THE UNITED STATEHS DISTRIOT COURT FOR
THE EASTERN DISTRIOCT OF PENNSYLVANIA

BRIEF FOR THE UNITED STATES

OPINION BELOW

The opinion of the district court (R. 3629) is re-
ported at 201 F. Supp. 348.

JURISDICTION

The judgment of the distriet court was entered on
January 15, 1962 (R. 3669) and the notice of appeal
was filed on February 26, 1962 (R. 3671). This
Court noted probable jurisdiction on May 21, 1962
(R. 3673; 369 U.S. 883). '

The jurisdietion of this Court is conferred by Sec-
tion 2 of the Expediting Act of February 11, 1903,
32 Stat. 823, as amended, 15 T.S.C. 29.

@)
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QUESTIONS PRESENTED

The principal questions presented are:

1. Whether the agreement to merge The Philadel-
phia National Bank and Girard Trust Corn Exchange
Bank involves a combination in unreasonable res-
traint of trade prohibited by Section 1 of the Sher-
man Act.

2. Whether the proposed merger violates Section 7
of the Clayton Act because its effect may be substan-
tially to lessen competition or to tend fo create a
monopoly.

The following subsidiary questions are also pre-
sented :

3. Whether the anti-competitive effects of the
merger are to be measured by its effects in Phila-~
delphia and the three contiguous counties, which is
not only the area in which all of the defendants’
offices are located but also the avea for which their
banking services are preponderantly rendered.

4. Whether the proposed merger is subject to
Section 7 of the Clayton Act,

STATUTES INVOLVED

Section 1 of the Sherman Act, 26 Stat. 209, as
amended, 15 U.S.C. 1, provides in pertinent part:

Sec. 1. Every contract, combination in the
form of trust or otherwise, or conspiracy, in re-
straint of trade or commerce among the several
States, or with foreign nations, is declared to
be illegal * * *, Every person who shall make
any contract or engage in any combination or
conspiracy declared * * * to be illegal shall be
deemed guilty of a misdemeanor * * *,
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Section 7 of the Clayton Act, 38 Stat. 731, as
amended, 64 Stat. 1125, 15 U.S.C. 18, provides in
pertinent part:

Sec. 7. No corporation engaged in commerce
shall acquire, dirvectly or indirectly, the whole
or any part of the stock or other share capital
and no corporation subject to the jurisdiction
of the Federal Trade Commission shall acquire
the whole or any part of the assets of another
corporation engaged also in commerce, where
in any. line of commerce in any section of the
country, the effect of such acquisition may be
substantially to lessen competition, or to tend

to create a monopoly.
* * * +* *

Section 18(c) of the Federal Deposit Insurance Act
is set forth in the Appendix, infra, pp. 83-84.

STATEMENT

This is a civil proceeding brought by the United
States under Section 4 of the Sherman Act and Sec-
tion 15 of the Clayton Aect, 15 U.S.C. 4, 25, to enjoin
a proposed merger of The Philadelphia National
Bank (“PNB”) and Girard Trust Corn Exchange
Bank (“Girard’’). The government charged that
the defendants had entered into an agreement to
merge which constitutes a combination in unreason-
able vestraint of trade, in violation of Section 1 of
the Sherman Aect, and that the mexrger, if carried out,
might have the effect of substantially lessening com-
petition or tending to ereate a monopoly, in violation
of Section 7 of the Clayton Aet. The suit was in-
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stituted immediately following consent to the proposed
merger by the Comptroller of the Currency.

Following trial of the issues, the district court dis-
missed the complaint upon the ground that no anti-
trust violation had been established. No actual
merger has as yet been effected nor, under the stipula~
tion of the parties, will there be any merger pending
determination of the present appeal.

DEFENDANTS  LEADING POSITION AND THEIR GROWTH BY
MERGER

PNB and Girard are old, established Philadeiphia
banks, and today rank second and third in size among
the banks of that city (Fdgs. 7, 12, 394, R. 3326, 3327—
8, 3416).7 At the end of June 1960 PNB’s total assets
were over $1,000,000,000, and those of Girard over
$740,000,000 (Fdg. 93a, R. 3501). Their combined
assets constitute more than 39 percent of the total

1Under Section 18(¢) of the Federal Deposit Insurance
Act, as amended by the Bank Merger Act of 1960 (Appendix,
infra p. 83) no bank insured under the Act may merge or con-
solidate with another insured bank (where the continuing bank
is to be a national bank) without prior consent by the
Comptroller.

2The findings of fact requested by the Government were
numbered 1 to 600 (R. 3325-3478), and those requested by
the defendants were numbered 1 to 207 (R. 3489-3518). The
district court affirmed, by number, certain of the findings so-
requested (R. 8664-5), To distinguish affirmed Government-
requested findings from affirmed defense-requested findings, as
to the latter the letter “a” will follow the finding number.
E.g., Fdg. 1 refers to the finding numbered 1 in the Govern-
ment’s request and, Fdg. 1a to the finding numbered 1 in the
defendants’ request.

GX will be used to designate Government exhibits, and DX
to desigffate defense exhibits,
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assets of all Philadelphia commercial banks (GX 8,
R. 2362). Both have excellent management (R. 843)
and are in a strong financial condition (Fdgs. 11, 15,
R. 3327, 3328). They render, and compete with each
other in rendering, all recognized types of banking
service,’

Hach bank has been a party to numerous mergers,
‘which have enabled each vastly to increase its re-
sourees, to build up many aspects of its hanking serv-
ice, and to acquire many new branches and thereby
comprehensively cover the four-county area outside of
‘which a bank having Philadelphia headquarters is not
permitted to operate.*

The defendants’ merger history, as set forth in their
application to the Comptroller for approval of their
merger (GX 57, R. 2423), is, in brief outline, as
follows:

In 1926 the fourth largest bank in Philadelphia
merged with PNB, then ‘“much the largest bank” in
the city (R. 2440). There followed two years later a

®These include granting both secured and unsecured loans
to corporations and individuals; handling demand deposits,
time deposits, and savings accounts; administering trusts for
both individuals and corporations (including pension and profit
sharing funds); acting as correspondent for out-of-city banks;
acting for corporations as fiscal agent, stock transfer agent,
bond and coupon paying agent, ete. (Fdgs. 816-372, R. 3401~
10).

*The district court correctly stated that Pennsylvanis law
permits a commercial bank to have offices only in the political
community {county) in which its main office is situated and
any county contiguous thereto (R. 3652). The counties to
‘which. a Philadelphia bank is thus confined are Philadelphia
(coterminous with the city of Philadelphia), Bucks, Dela,ware
and Montgomery (2bid.).
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merger with another bank (itself the product of a
recent merger), the merging banks being Philadel-
phia’s “two biggest national banks” (R. 2441). Dur-
ing the years 1951-1958 PNDB merged with nine
additional banks, two of which had Philadelphia head-
quarters and the other seven, headquarters in one or
the other of the three contignous counties (R. 2441-4).

Girard’s first significant mexrger came in 1951 and
involved a Philadelphia bank which was ahead of
Girard in total assets, in deposits, and in loans, and
which also had 12 strategically located city offices (R.
2445-6). The merger path was resumed in 1953,
again in 1954, and was further pursued in 1957 and
1958 (R. 2446-8). Thereby there came into the
Girard fold two Philadelphia banks, two banks with
offices in Montgomery County, and one bank with
offices in Delaware County (R. 2446; BFdgs. 452, 456,
R. 3440, 3442).

Most of the growth of each defendant since the early
1950’s has been the result of mergers, that is, of the
absorption of competitors. Thus, at the time the pres-
ent action was commenced PNB had 27 offices, 18 of
which, or two-thirds, had been acquired by, merger
(Fdgs. 7-8, R. 8326). Of Girvard’s 38 present offices,
32, or 84 percent, came to it by way of merger (H'dgs.
12-13, R. 3328). The showing as to assets is similaxr.
Hor the 10-year period 1950-1959 inclusive, mergers
contributed 59 percent of PNB’s growth and 85 per-
cent of Girard’s growth (GX 197, R. 2904).°

*PNB: Total growth, $321,547,000; growth by merger, $189,-

840,000. Girard: Total growth, $515,919,000; growth by merger,
$438,597,000 (R. 2904).
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Coincident- with the foregoing merger-attributable
growth on the part of the defendants, there has been a
steep, almost spectacular, decline in the number of
commercial banks (1) in Philadelphia and (2) in the
overlapping four-county area. There were 33 commer-
cial banks with Philadelphia headquarters in 1950, 20
in 1955 and only 14 in 1960, a 58 percent decline in
this 10-year period (GX 183, R. 2878). The number
of commercial banks with headquarters in the four-
county area fell from 108 in 1947 to 42 in 1960, a 61
percent decline (GX 184, GX 185, R. 2879).

THE PROPOSED MERGER AND THE ACTION TAKEN THEREON

The defendants had discussed a merger of their
bhanks ‘‘seriously and at great length” early in 1956
(GX 57, R. 2437), following a 1955 merger of two
other Philadelphia banks which ousted PNB from its
position as the largest bank in Philadelphia (R. 843).
The discussions were discontinued because in the opin-
ion of both bank managements a further ‘‘shake-down
period’ was necessary for a sound evaluation of the
respective banks’ potential earning power, and to
work out minor operating problems, following prior
mergers to which both banks had been parties (GX 57,
R. 2437-8).

Merger negotiations were resumed in April 1960 and
eventuated in agreement (Fdgs. 20-21, R. 3331). The
basic agreement was that the banks merge or consoli-
date under the charter of PNB, that PNB shares re-
main outstanding as shares of the merged bank, and
that each Girard share be converted into 1.2875 shares
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of the merged bank (GX 117, R. 2717; GX 119, R.
2719, 2721-2). The merger proposal thus negotiated
was presented to and approved by the boards of diree-
tors on November 15, 1960, and application for eon-
sent of the Comptroller of the Currency was filed in
‘Washington on the same day (Fdg. 22, R. 3331).

The Bank Merger Act (Appendix, nfra, p. 83),
makes bank mergers illegal without consent thereto
by the Comptroller, the Federal Reserve Board,
or the Tederal Deposit Insurance Corporation
(“FDIC”?),® and requires the banking agency au-
thorized to grant or withhold consent to take into
consideration, in addition to certain specified banking
factors,” ““the effect of the transaction on competition
(including any tendenecy toward monopoly).” Fur-
thermore, the Aet provides that ‘‘[i]n the inferests of
uniform standards,’”” the agency whose consent is
sought shall, before acting on a proposed merger, re-
quest a report on ‘“the competitive factors involved”
from the other two banking agencies empowered to
pass on bank mergers and the Atforney General,

®Where, as here, the resulting bank is to be a national bank
the consent which is requisite is that of the Comptroller.
About one-third of the banks in the United States are na-
tional banks. Mergers where the resulting bank is under state
charter are subject to the consent of the Federal Reserve Board
(if the resulting bank is a member of the Federal Reserve sys-
tem) or of the Federal Deposit Insurance Co. (if the resulting
bank is a nonmember insured bank).

" These factors are similar to those governing the issuance of

certificates set forth in Section 6 of the Federal Deposit Insur-
ance Act, 12 U.S.C. 1816, See S. Rep. 196, 86th Cong., 1st Sess.,

p- 2.
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Since the Comptroller did not order a public hear-
ing on the PNB-Girard application,’ the faets and
considerations which he had before him were those
presented ez parte by the applicants, such further
facts and views as his staff may have developed and
presented, and the reports on competitive effect sub-
mitted by the Federal Reserve Board, FDIC, and
the Attorney General.

The report of the Federal Reserve Board is GX 161
(R. 2822). The Board stated that the competitive
effect of the proposed merger was to be judged with
reference to competitive impact in the four-county
Philadelphia area (R. 28234, 2828-30). It said
that PNB and First Pennsylvania Banking & Trust
are at present ‘“fairly close to being equal in competi-
tive power”, and that the next three banks ‘‘are not
so far behind as to be unable to furnish them with
strong competition”, but that on eonsummation of the
proposed merger “this situation would change
sharply,” and the resulting bank ‘“would be far ahead
of any other bank™ (R. 2831-3). The extent to which
the present relatively balanced competitive situation
would be altered should the merger be effected was
illustrated, the Board said, by taking the total de-

8 While the Bank Merger Act does not require a hearing on
applications for consent fo a merger, the Federal Reserve
Board has ordered public hearings on certain applications in-
volving interests of considerable magnitude (comparable to the
PNB-Girard application), on the ground that it was in the pub-
lic interest to afford interested persons an opportunity to ex-
press their views and opinions in a public hearing before the
Board. Subsequent to the PNB-Girard merger, the Comptrol-

Jer’s office also has held public hearings on some important
merger applications.
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posits of the bank with the largest deposits as 100
and comparing them percentagéwise, before and after
merger, with the deposits of the nearest competitors.
The comparison thus made showed (R. 2833):

Before After

Aferger Merger
Bank No. 1 100 100
Bank Mo & 97 62
Bank No. 3 i 66 28
Bank No. 4 - 45 26
Bank No. 5 42 15

The Board’s conclusion was that the proposed
merger ‘“‘would substantially lessen both existing and
potential competition”, and that the resulting bank
“would obtain a dominant position, with attending
competitive advantages, strongly adverse to the pres-
ervation of effective competition” (R. 2834).

The FDIC report (GX 163, R. 2845), while rec-
ognizing that the defendant banks serve the “Dela-
ware Valley’’ area to some extent, stated that for the
purpose of scheduling “competing banks” only those
in the four-county Philadelphia area were to be in-
cluded (R. 2848). The report noted that in the 10-
year period, 1950-1959, inclusive, the number of banks
in that area had fallen more than 50 percent and that
the seven largest banks had increased their share of
the area’s total commercial bank resources from about
61 percent to about 90 percent (R. 2850). It con-
cluded that merger of the second and third largest
Philadelphia banks would “‘contribute further” to this
““trend in concentration’” and resulting “lessening of
competition,” and would ‘“‘adversely affect competi-
tion to a significant degree” (R. 2857).
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The Attorney General in his report (GX 162,
R: 2834) reached the following conclusions concern-
ing the competitive effect of the proposed merger in
the four-county Philadelphia area: (1) The proposed
new bank would obtain important competitive ad-
vantages over smaller banks and its creation would
probably lead to further realignments by way of
merger. (2) There would be a substantial inerease
in banking concentration and tendency toward monop-
oly. (3) An important alternative source of bank-
ing services would be eliminated. (4) The substantial
existing competition between the applicant banks
would be eliminated (R. 2844-2845).

The Comptroller gave his consent to the proposed
merger on February 24, 1961, despite the adverse
reports of the other agencies, and the United States
filed its complaint the following day (Fdgs. 27-28,
R. 3334). The Comptroller’s statement of the basis
for his approval of the merger, incorporated in his
annual report to Congress, shows that he concluded
that, in view of the “beneficial’”’ effects of the merger
upon international and national competition, “the

over-all effect upon competition would not be unfavor-
able” (GX 164, R. 2861)." In this statement he fur-

?The Bank Merger Act requires each of the banking agen-
cies authorized to act thereunder to set forth in its annual
report to Congress the mergers to which it has given its
consent, together with a “statement * * * of the basis for its
approval” (App., infre, p. 84). We refer above to the
‘Comptroller’s “statement” concerning his PNB-Girard merger
ruling, included in his annual report to Congress, because this
statement furnishes the only information as to the grounds for
the ruling. At the time the ruling was made it was not the
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ther said that the bank created by merging Phila~
delphia’s second and third largest banks “would be in.
the first rank of American financial institutions,’’ and
“would be far better able to serve the convenience
and needs of its community by being of material
assistance to its cify and state in their efforts to-
attract new industry and to retain existing industry’”
(zbed.).
THE DISTRICT COURT’S DECISION

After a two-months trial commencing on June 5,
1961, the distriet court on January 15, 1962, filed an
opinion holding that no antitrust violation had been
established.

The court held, with respect to the applicability of
the antifrust laws, (1) the Compfiroller’s consent to-
the merger of the defendants, as required by the Bank:
Merger Act, did not exempt the merger from the anti--
trust laws (R. 3638-42) ; and (2) the prohibitions of
Section 7 of the Clayton Act do not run, as to banks,.
against asset acquisitions; the proposed merger in-
volved an asset acquisition; and it therefore was not:
within Section 7 (R. 3642-6). Although the latter-
holding left open only the issue of violation of section
1 of the Sherman Act, the court stated that, in the.
interest of a final determination of all antitrust vio-
lations charged in the complaint, it would rule on these
practice of the banking agencies to file any formal opinion:
or report in support of rulings on merger applications, and
the letter notifying PNB of the Comptroller’s favorable ruling
merely stated that, after considering the various factors re-

ferred to in the Bank Merger Act, he had found that the:
merger “will be in the public interest” (DX 14, R. 3049).
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charges on the arguendo assumption that the Clayton
Act “is applicable in all respects” (R. 3646).

The eourt agreed with the government that com-
mercial banking was a relevant product market, but
rejected the government’s contention that the relevant
geographic market was the four-county Philadelphia
area, and indicated that the market “at the very least”
comprised five Pennsylvania and three New Jersey
counties, “or the ten-county area referred to by the
defendants ™ and definitely New York City’’; and
probably encompassed “the greater part of the north-
eastern United States’ (R. 3653-4). The remainder
of the court’s decision was based on the arguendo as-
sumption that the Philadelphia four-county area was
the relevant geographic market (¢bid.).

The court discussed what it considered to be the
“relevant factors’ under Section 7 of the Clayton
Act (R. 36556-3661) and concluded that the merger
would not violate Section 7 because:

In summary, it can be said that although the
merger will increase concentration to the per-
centage figures given,” the merged bank would
have no power to control the price and supply
of credit, nor could it dominate the market in
any manner. And, although a direct substan-
tial competitor will be eliminated, the only
competent testimony upon the subject estab-

1This ten-county area comprised the four-county- Phila-
delphia area and “portions” of six out-of-state counties, five in
New Jersey and one in Delaware (GX 57, R. 2487).

11 The reference is to the court’s findings, at R. 3657, that the
merged bank would have 87 percent of all the assets, 34 per-
cent, of all the loans, and 86 percent of all the deposits of all

commercial banks with head offices in the four-county area.
668609—02—2
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lishes that competition will be more vigorous
after the merger. Also, although the commer-
cial banking field is not an easy one to enter, it
cannot be concluded that a new bank will not
be established in the four-county area in the
future. Finally, although the defendants have
engaged in prior mergers, these mergers have
had valid business purposes as the moftivating
force.

The court summarily disposed of the Sherman Aect
charge by saying that a merger which does not violate
the former statute “can hardly be held to violate the
more stringent standards’ of the latter (R. 3662).
In addition, the court held that any restraint of trade
resulting from the merger met the ‘‘reasonable’” test
of the Sherman Act (R. 3663) under the standards
set forth in United States v. Columbia Steel Co., 334

U.8. 495.
SUMMARY OF ARGUMENT

I

In the absence of immunity, banking is subject to
the antitrust laws, like any other form of interstate
and foreign commerce. No such immunity was pro-
vided in the Bank Merger Act. Congress imposed an
additional check on banking concentration, by requir-
ing consent of designated federal agencies for mergers,
but made clear that this “would not in any way affect;
the applicabilify” of the antitrust laws. S. Rep. 196,
86th Cong., 1st Sess, p. 3. No implied exemption
arises from the mere existence of regulatory approval
of mergers. See California v. Federal Power Com-
mission, 369 U.S. 482, Moreover, contrary to the be-
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lief of the district court, the force of the antitrust
laws as to mergers is not limited by the existence of
regulatory control over some other aspects of banking,

1T

Preliminary to determining whether the merger of
Philadelphia National and Girard violates the anti-
trust laws, it is necessary to determine the area of ef-
fective competition—both as to the product market
and the geographic market.

A. The distriet eourt correctly held that, in this
case, commercial banking is the most relevant ‘‘prod-
uct’”” ‘market. PNB and Girard compete with each
other in every aspect of their commercial banking
business. From the standpoint of customers, commer-
cial banking provides unique services which pervade
its funections and no other financial institution is rea-
sonably interchangeable with it.

B. Contrary to the decision below, the Philadelphia
four-county area—in which defendants primarily
operate—is the most relevant geographic market in
which to consider the effects of the merger on compe-
tition. All of defendants’ banking offices are located
within the four-county area (as required by law), and
by far the greater part of their deposits, loans and
trust aceounts originate within it. Defendants’ justi-
fications of their prior expansion by mergers demon-
strate that banking customers need and deal generally
with local banks. And in their reports on this merger,
the Federal Reserve Board and the Federal Deposit
Insurance Corp. stressed that the principal competi-
tive impaet would fall within the four-county area.
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Sinee the great majority of banking customers in the
four-county area can turn only to banks in this area
for the serviees they need, the four-county area is the
relevant market.

LT

The proposed merger of the second and third largest
banks in the market, which together control more than
one-third the business, violates Section 1 of the Sher-
man Act.

A, The proposal to merge PNB and Girard would
unite two huge, thriving banks which actively compete
with each other for a vast volume of business. All of
this competition, which embraces every aspect of de-
fendants’ business, would be completely eliminated by
the merger. The record dramatizes this fact by show-
ing the present vigorous competition between PNB
and Girard and the adverse impact upon their custom-
ers from eliminating it.

The guiding principles under the Sherman Act are
set out in a series of decisions from Northern Securi-
tites Co. v. Uwmited States, 193 U.S. 197, to United
States v. Southern Pacific Co., 259 U.S. 214, in which
the Court invalidated mergers of major railroads be-
cause of the elimination of the merging companies’
inter sese competition, without reference to the scope
and strength of remaining competition. These author-
ities are determinative of illegality here.

The controlling force of the railroad merger cases
is not diminished by the more recent decision in
United States v. Columbia Steel Co., 334 U.S. 495,
upholding an aecquisition by U.S. Steel of a western
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steel fabricator. In dealing with the horizontal effects
of that transaction, the Court did not hold that elimi-
nation of inter sese competition by merger can never
of itself violate Section 1. Stressing the uncertainty
and lack of significance of the government’s showing
as to the companies’ market shares, the Court indi-
cated various factors bearing upon the substantiality
of competition which were to be considered. In these
cirecumstances, the Court held that the factual situa-
tions in the railroad cases were too “dissimilar” to
furnish guidance on whether “the competition which
will be eliminated” in the case before it was “suffi-
cient”. Here, in contrast, there is no question that
very substantial competition is being eliminated in the
merger of PNB and Girard and this in itself is suffi-
cient to establish the violation.

B. Moreover, even if Columbia Steel requires ex-
amination of other market factors, such examination
confirms the conclusion that the proposed merger is
unlawful. The merger would accelerate a dangerous
trend towards concentration in banking. In ten years
(1950-1960), mergers have reduced by 61 percent the
number of commercial banks with head offices in the
Philadelphia four-county area. If this merger of the
second and third largest banks in the area is valid,
the Sherman Aect is no bar to elimination of all but
a few firms.

The immediate dominance of the merged PNB-
Girard is striking in absolute and relative terms. The
merged bank would have 36 percent of all deposits,
34 percent of all net loans, and 37 percent of all bank- -



18

ing assets. While 41 banks would remain in the area
after this merger, by far the greater number of these
are much smaller institutions and emergence of such
a dominant firm would be to the detriment of bank-
ing customers and to the smaller competing banks.
Finally, no mitigating factors justify the restraint on
competition. Even if such factors were relevant,
which we deny, the evidence refutes defendants’ con-
tentions that the merger will significantly increase
competition for very large loans (above $8,000,000)
or will substantially benefit Philadelphia by bringing
new business to the area. Defendants’ hypothetical
benefits cannot outweigh the restraint to competition,
and the injury to existing customers, which would
clearly result from the merger.

IV

A. Section T of the Clayton Act applies to this mer-
ger. As amended in 1950, Section 7 prohibits stock
and asset acquisitions having the proscribed anti-
competitive effects, but the clause covering asset aequi-
sitions is limited to eorporations under the jurisdiction
of the Federal Trade Commission and, therefore, does
not extend to banks. The congressional purpose in
1950 to check the tide of mergers precludes treating a
statutory merger as an “assets’ acquisition since this
would exempt banks and other important economic
interests from the antimerger prohibitions contained
in Seetion 7. Moreover, statutory mergers are very
different from asset acquisitions. A merger provides
for the bringing together of two going eoncerns by the
exchange of stocl; in essential elements, it closely re-
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sembles stock acquisitions. A merger.similar to the
one here was treated by this Court as a stock acqui-
sition for Section 7 purposes in Brown Shoe¢ Co. v.
United States, 370 U.S. 294.

B. In Brown Shoe Co., this Court formulated the
criteria governing the lawfulness of mergers under
Section 7. Applying these tests, the proposed merger
plainly violates Section 7.

ARGUMENT
I

BANEK MERGERS, LIKE ANY OTHER MERGERS AFFECTING
INTERSTATE COMMERCE, ARE SUBJECT TO THE PROHIBI-
TIONS OF THE ANTITRUST LAWS

It is well settled that, in the absence of immunity,
banking as well as every other form of interstate and
foreign trade is subject to the antitrust laws. In
United States v. South-Hastern Underwriters Asso-
ciation, 322 U.S. 533, 553, the Court said in describing
the Sherman Act:

Language more comprehensive is difficult to
conceive. On its face it shows a carefully stud-
ied attempt to bring within the Act every per-
son engaged in business whose activities might
restrain or monopolize commercial intercourse
among the states.

A general application of the Aect to all com-
binations of business and capital organized to
suppress commercial competition is in harmony
with, the spirit and impulses of the times which
gave it birth. * * *
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Finding no conclusive evidence that Congress “spe-
cifically intended to exempt insurance companies from
the all-inclusive scope of the Sherman Act” (p. 560),
the Court held that they were subject to that Act
because (p. 561):

Having power to enact the Sherman Aect, Con-
gress did so; if exceptions are to be written
into the Act, they must come from the Congress,
not this court.

This precept is as applicable to banking as it is to
insurance. It is also as true of the Clayton Act as it
is of the Sherman Act. In Transamerica Corp. V.
Board of Governors of Federal Reserve System, 206
F. 2d 163, 166 (C.A. 3), certiorari denied, 346 U.S.
901, in rejecting the claim that Congress did not
intend the Clayton Aect to apply to banks, the court
said:

We find nothing in the legislative history,
however, to indicate that Congress did not in-
tend by Section 7 to exercise its power under
the commerece clause of the Constitution to the
fullest extent. The avowed purpose of the
Clayton Act was to supplement the Sherman
Act, 15 U.S.C.A. §§1-7, 15 note, by arresting
in their incipiency those aets and practices
which might ripen into a violation of the latter
act. Since the general language of the Sher-
man Acet was designed by Congress ‘“to go to
the utmost extent of its constitutional power in
restraining ‘trust and monopoly agreements’
* % * the supplemental general language of the
Clayton Aet was undoubtedly intended to have
the same ail inclusive scope.
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A. THE BANK MERGER ACT, WHICH PROHIBITS BANK MERGERS UN-
LESS A DESIGNATED FEDERAL BANKING AGENCY HAS CONSENTED
THERETO, DOES NOT EXEMPT FROM THE ANTITRUST LAWS MERGERS
FOR WHICH THE REQUIRED CONSENT HAS BEEN GIVEN

1. The court below properly held that its jurisdie-
tion under the antitrust laws was not impaired by
passage of the Bank Merger Act of 1960. In so hold-
ing, the court relied primarily on the statements, con-
tained in both the House and Serate Committee Re-
ports on the hill, that the Act would not affect ‘“in
any way” the application of the antitrust laws to
bank mergers; these statements, the court thought,
were ‘‘much too explicit to be ignored or explained
away” (201 ¥, Supp. at 367). We submit that the
distriet court’s decision, in this respect, was entirely
correct.

The legislative history of the Bank Merger Act
shows plainly that Congress considered the two sets
of statutes to be complementary rather than re-
pugnant. The Bank Merger Act was enacted because
Congress was deeply concerned over the unchecked
tide of bank mergers and because it was dissatisfied
both with the liberality of the banking agencles in
approving mergers and with the failure of the Depart-
ment of Justice to attack bank mergers under the anti-
trust laws. Thus, the Senate Report (S. Rep. No.
196, 86th Cong., 1st Sess., 1959) stated:

Bank mergers are generally considered to be
covered by the restrictions of the Sherman
Antitrust Aet, but up to this year, no proceed-
ing under the Sherman Antitrust Act had been

instituted which involved a bhank merger or
consolidation. * * * [p. 1]
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In short, at the present time many, perhaps
most, bank mergers can proceed with little ox
no consideration of competitive factors. [p. 2]

* * * * *

The large numbers of mergers in recent years,
the vast resources involved in these mergers,
and the increases in the size of the largest
banks, particularly those which have grown
through mergers, all give rise to concern for
the maintenance of vigorous competition in the
banking system and in the industry and com-
merce served by the banking system. [p. 8]

Motivated by a purpose of imposing an additional
check on the processes of concentration in the banking
industry, Congress was careful to make it clear that
the new act would not defeat the application of the
most significant existing check, the antitrust laws.
Thus, Senator Robertson, sponsor of the Bank Merger
Act and Chairman of the Senate Committee on Bank-
ing and Currency, which reported the bill, stated:

The bhill seeks to make mergers of banks more -
difficult. As I have previously said, the bill
does not affect in any way the present anti-
trust laws. [105 Cong. Ree. 813L.]
For these reasons both the Senate and House Com-
mittee Reports on the bill stated in virtually identieal
language that ““S. 1062 would not in any way affect
the applicability’” of the antitrust laws to bank
mergers. Senate Report, supra, at p. 3; H. Rep.
No. 1416, 86th Cong., 2d Sess., 1960, p. 9.

In sum, the Bank Merger Act was addressed to
the agencies with regulatory powers over banks, not
to the courts in antitrust cases. Congress plainly
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contemplated that particular mergers might pass
muster under the Bank Merger Act and nevertheless
be invalidated under the antitrust laws. Acecordingly,
there is no room for the argument that the antitrust
laws were displaced in whole or part by the Bank
Merger Act.”

2. Even if the legislative history of the Bank
Merger Act were less clear, there would be no basis
for the appellees’ contention below that, despite the
lack of a specific exemption, the Act impliedly ex-
empted approved mergers from the antitrust laws be-
cause antitrust standards must be deemed to be

2 Defendants also argued below that an intention to grant
exemption could be inferred from the defeat of a proposed
amendment to the Bank Merger Act which would have added
an antitrust “savings” clause. Neither the debate on that
clause nor its outcome establishes any such intention on the
part of Congress. Indeed, Congressman Celler, the author of
that proposal, specifically stated:

In these circumstances, I suggest—solely for the purpose
of clarification—an “antitrust savings” clause identical
with that contained in section 11 of the Bank Holding
Company Act and providing that nothing in the bill
supersedes any provision of the antitrust laws.

While such o provision would not add to the bill from
@ substantive standpoint, it would avoid needless con-
troversy and possible litigation involving the contention
that the strictures of the Sherman and Clayton Acts had
been nullified by the provisions of the pending bill. [Hear-
ings on S, 1062 before Subcommittee No. 2, Fouse Com-
mittee on Banking and Currency, 86th Cong., 2d Sess.,
1960, pp. 146-147; emphasis added.]

See also, Hearings on S. 1062 before the Senate Committee
on Banking and Currency, 86th Cong., 1st Sess., 1959, p. 86.
Compare this Court’s treatment of the repeal of a previously
enacted savings clause in United States v. R.C.A., 858 U.S.
384, 344-345.
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repugnant with the “public interest” standard under
which the Comptroller grants or withholds approval.
That contention is foreclosed by the decision in Cali-
fornia v. Federal Power Commaission, 369 U.S. 482,
where the Court pointed to the heavy burden imposed
upon those who seek to spell out antitrust exemptions

by implication (369 U.S. at 485-486):

Immunity from the antitrust laws is not
lightly implied. * * * ““When there are two acts
upon the same subject, the rule is to give effect
to both if possible.” [Citing United States v,
Borden Co., 308 U.S. 188, 198.] * * * Here, as
in United States v. B.C.A., 358 U.S. 334, while
“antitrust considerations” are relevant to the
igsue of “public interest, convenience, and ne-
cessity” (¢d., at 351), there is no ‘‘pervasive
regulatory scheme” (2bid.) including the anti-
trust laws that has been entrusted to the Com-
mission. And see National Broadcasting Co.
v. Uwnited States, 319 U.S. 190, 223. TUnder
the Interstate Commerce Act, mergers of car-
riers that are approved have an antitrust im-
munity, as §5(11) of that Act specifically
provides that the ecarriers involved “shall be
and they are hereby relieved from the opera-
tion of the antitrust laws * * *” See Mec-
Lean Trucking Co. v. United States, 321 U.S,
67.

There is no comparable provision under the
Natural Gas Aet. * * *

Finding no neecessary conflict between the antitrust
laws and the “public interest’’ standard under which
the Commission, like the Comptroller here, was to
pass on a proposed merger application, the Court
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held that no antitrust exemption arises from the mere
circumstance that the transaction was approved by
an administrative agency under a “public interest’
standard. The same result would follow in the pres-
ent case even in the absence of the clear legislative
history supporting that conclusion.

B, BANK MERGERS ARE SUBJECT TO THE ANTITRUST LAWS ALTHOUGH

VARIOUS ASTECTS OF THE OPERATIONS OF BANES ARE REGULATED
BY STATE OR IEDERAL LAW

A number of findings proposed by the defendants
and approved by the distriet court appear intended
to attach particular significance to the fact that cer-
tain commercial banking practices are regulated by
law (Fdgs. 282-39a, R. 3492-3).* But neither the
existence of regulation of aspects of the banking busi-
ness nor the effects of regulation upon competition
in the areas in which it applies ean serve to limit the
general applicability to banks of the antitrust laws.

1. The distriet court was of the opinion that the
broad principles of law enunciated in antitrust cases
involving commercial and industrial organizations
do not apply with the same force and effect to a “reg-
ulated’’ industry as to one in the so-called “free enter-
prise’”’ field (R. 3635). However, in dealing with
industries subject to broad regulation, this Court has
frequently "considered the question whether the reg-
ulatory legislation conferred exemption from the
antitrust laws, and in these decisions it has always

12 Commexcial banks are not permitted to pay interest on de-
mand deposits and the maximum interest which they may pay
on time and savings deposits is preseribed (Fdg. 18a, R. 8490).
The banks are also subject to supervision and regulation de-

signed to assure the safety and liquidity of their assets and in-
vestments (Fdgs. 22a-23a, R. 3491).
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applied the antitrust laws with full forece and effect
to conduct not specifically exempted.*

The distriet court’s view was, we believe, properly
laid to rest in the numerous cases in which this Court
held that the application of the Sherman Act to rail-
roads is in nowise limited by reason of the fact that
many aspects of the railroads’ business ave strictly
regulated (see, e.g., Untted States v. Union Pacific
R.R. Co., 226 U.S. 61; United States v. Southern Pa-
cific Co., 259 U.S. 214) and the early rate-fixing cases
(United States v. Freight Association, 166 U.S. 290;
United States v. Joint Traffic Association, 171 U.S.
505). Xor example, in United States v, Southern Pa-
ctfic Co., 269 U.S. 214, this Court held a merger of
railroads within Sherman Act prohibitions notwith-
standing extensive federal regulation of railroad rates
and practices. The Aect makes unlawful, the Court
said, merger of competitive rail systems when the
effect is “to suppress or materially reduce the free
and normal flow of competition,”” and in the case be-
fore it the Court found this effect because the merger
would suppress competition as to significant elements
thereof which were outside the sphere of regulatory
control (269 U.S. at 230-231). The Court said (id.
at 231):

While many practices, formerly in vogue, are
eliminated by the legislation of Congress regu-

¥ United States v. Borden Co., 308 U.S. 188; Ailk Producers
Assn. v. United States, 362 U.S. 458 (milk distribution case);
United States v. B.C.A., 358 U.S. 334 (television stations);
Cdlifornia v. Federal Power Conum., 369 U.S. 482 (distribu-

tion of natural gas). See also Far East Conference v. United
States, 342 U.S, 570 (water transportation).
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lating interstate commerce, and through rates
and transportation may be had under public
supervision, there are elements of competition
in the granting of special facilities, the prompt
carrying and delivery of freight, the ready and
agreeable adjustment and settlement of claims,
and other elements which that legislation does
not control.

See, also, Georgia v. Pennsylvania B. Co., 324 U.S.

439, 456-457.

2. There is even less basis for a contention that, be-
cause of the regulation of various banking practices,
competition among banks is either absent, unneces-
sary, or undesirable., A great portion of the business
of banking, including some of its most important
aspects, is not regulated and Congress in enacting the
Bank Merger Act expressly recognized and declared
(a) that commercial banks. compete in their hanking
services, (b) that maintenance of this competition is .
of public importance, and (¢) that bank mergers
threaten seriously to impair maintenance of this
competition.

The Senate and House Committee reports described
the competition among banks as follows (5. Rep. 196,
86th Cong., 1st Sess., p. 16; H. Rep. 1416, 86th Cong,,
2d Sess., p. 3):

Competition in banking takes many forms—
competition for deposits by individuals and
corporations and by personal and business de-
positors; competition for individual, business,
and governmental loans; eompetition for serv-
ices of various sorts, * * ¥
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Both reports declared the importance of this compe-
tition (ibid.):

Vigorous competition between strong, aggres-

sive, and sound banks is highly desirable, * * *
Competition for deposits increases the amounts
available for loans for the development and
growth of the Nation’s industry and commeree.
Competition for loans gives the borrowers bet-

ter terms and better service and furthers the
development of industry and commerce, * * ¥

And, as we have moted above, both reports also de-
clared that bank mergers have been and are a serious
threat to maintenance of competition (8. Rep. 196,
86th Cong., 1st Sess., p. 8; H. Rep. 1416, 86th Cong.,
2d Sess., p. 5) :

The large numbers of mergers in recent
years, the vast resources involved in these
mergers, and the increases in the size of the
largest banks, particularly those which have
grown through mergers, all give rise to concern
for the maintenance of vigorous competition in
the banking system., * * * The reduction in
the number of banks and the loss of competi-

tion between merged banks also give rise to
concern, * * *
I

COMMERCIAL BANKING IS THE MOST RELEVANT FRODUCT
MARKET, AND THE PHILADELPHIA FOUR-COUNTY AREA
IS THE MOST RELEVANT GEOGRAPHIC MARKET, FOR
MEASURING THE TRADE-RESTRAINING AND ANTI-COM-
PETITIVE EFFECTS OF THE PROPOSED MERGER

‘Where, as here, the issue is whether the acquisition
of one competitor by another violates the antitrust
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laws, it is necessary to determine the “area of effective
competition,”” that is, the trade as to which the two
‘have been substantially competitive. This inquiry, in
turn, involves ascertaining what produets. both sell
(sometimes called the relevant product market) and
what areas or regions both serve with the same or
substantially the same product (sometimes called the
relevant geographiec market). These determinations,
which enable the court to ascertain the extent and
seriousness of the trade-restraining effects of the aec-
quisition, see Brown Shoe Co. v. United States, 370
‘U.S. 294, 324 are as important to. a determination
under Section 1 of the Sherman Aect as to a decision
under Section 7 of the Clayton Act. See Unifed
States v. Columbia Steel Co., 334 U.S. 495, We shall,
therefore, discuss the appropriate produet and geo-
graphic markets in the present case before consider-
ing the legality of the merger under the distinet pro-
vigions of the Sherman and Clayton Acts.

The court below held that the relevant product
market is ecommercial banking and that the relevant
geographic market. is. an area wider than the Phila-
delphia four-county area (but how much wider the
court was unwilling definitely to find). The govern-
ment believes that the holding concerning the relevant
produect market is. correct, and while it does not antic-
ipate that appellees will contend otherwise, we under-
‘take to show the validity of the holding. The
holding -respecting the relevant geographic market
we vigorously contest.

688860—62——3
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A, COMMERCIAL BANEING IS THE 3O0ST RELEVANT PRODUCT MARKET

. A'large company ordinarily sells a wide variety of
‘goods and services, and frequently a considerable pox-
tion of these are designed to serve particular needs.
If such a company combines with another by merger
‘or otherwise, it is necessary to determine which of its
products or services arve truly competitive with the
products and services of the company with which it
is eombining and which of these are competitive with
the products of other remaining competitors: The
words “‘relevant produet market” are a short-cut des-
ignation of the area of effective “product” competi-
ion. & 4 ' C

There is no difficulty in the present case in identify-
ihg the area of effective competition between the com-
bining companies. All commercial banks, at least all
those of substantial size, perform the same functions
and render the same services. Since they are com-
petitive with each other in every aspect of their busi-
ness, the starting point for a determination of the rele-
vant “product’ market necessarily is the entire busi-
ness in which they are engaged, in short, commercial

banking. _ . : ,

This is not, however, the end of the process of de-
fining a product market. From the standpoint of
-ahti-competitive effects of the merger on the custom-
.ers served or potentially served by the two banks
_whose independent existence the merger would bring
to, an end, it may be necessary to consider whether
there are other institutions to which the customer
might turn to obtain the substantial equivalent of



31

. what he loses by being denied, because of the merger,

an unportant alternaf;lve source of ecommereial bank-
‘ing service.  As to this question, we ‘submit that the
record concluswely establishes that no other finai-
cial institution could fill the gap caused by the nar-
‘mwmg of the avaﬂable supphers of eommerclal banlk-
“ing service.

The most nnportant elements of the service of com-
mercial banks are supplied only by them. The dis-
~triet court found: that ‘‘[e]ommercial banks are the
only financial institution in the United States author-
ized to receive demand deposits’ (I'dg. 49, R. 3338);
that “[o]nly commercial banks provide checking
account services” (Idg. 57, R. 8340) ; and that “‘[u]u-
secured, short-term commercial loans are readily avail-
able to Philadelphia businessmen only from commer-
cial banks” (Fdg. 72, R. 3342). The banks, accord-
ingly, supply services (“products’”) which not only
are not reasonably interchangeable with the services
of others,-but are, in- faet, udique. It is therefore
clear that in this case commerecial banking, as such,
is not only a relevant product market but it is the
“most relevant market for appraising the validity of
the merger.- Moreover, the numerous federal and
State statutes applicable solely to commercial banks *
represent implieit recognition of the separate- and
distinet character of their business and functions,
both by Congress and State legislative bodies.

In Brown Shoe this Court emphasized the impoz-
tance of a realistic -determination of the relevant

+ B Ror Federal leglslatlon, see in geneml 12 U.S.C. 1-548,
1811-1848. ;
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product market.” 370 U.S. at 326. ~On this issue the
ruling below was entirely realistic and, we submit,
clearly correct. The court said (R. 3651-2):

It is the conglomeration of all the various serv-
ices and functions that sets the commercial
bank off from other financial institutions.
Each item is an integral part of the whole, al-
most every one of which is dependent upon and
would not exist but for the other. The Court
can perceive no useful purpose here in going
any further than designating commercial bank-
ing a separate and distinet line of commerce
within the meaning of the statute. It is un-
doubtedly true that some services of a commer-

~cial bank overlap, to some degree, with those
of certain other institutions. Nevertheless, the
Court feels quite confident in holding that com-
mereial banking, viewed collectively, has suf-
ficient peculiar characteristics which negate
reasonable interchangeability.

Within the ‘‘outer boundaries™ of a produect market,
““well-defined submarkets may exist which, in them-
selves, constitute produet markets for antitrust pur-
poses.” Brown Shoe at 325. In some commercial
bank mergers it may be necessary to examine the
merger’s effect on a particular segment of the busi-
ness of the merging parties, to determine whether
that segment of their business is a sufficiently distinet
and economically significant submarket so that, as to
this submarket, the merger unreasonably restrains or
monopolizes frade or otherwise has competitive effects
prohibited by the antitrust laws. But such an ex-
amination need not be made where, as here, the facts
establish that the merger’s effect throughout the gen-
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~ e

eral product market, commercial banking, vmlates the
antitrust laws.

B, THE PHIDADELPHIA ‘FOUR-COUNTY AREA' 18 ‘THES RELEVANT

) GEDGRAPHIG M.;\RKET ) .

The record in this case- plainly - indicates that the
great majority of banking customers in the four-
county area surrounding Philadelphia must obtain the
banking services they need locally, in the four-county
area itself. This area is therefore the relevant geo-
graphic market for assessing the effects of the PNB-
(firard merger, « -

In Brown Shoe, this Gourt held that a hormontal
merger violates Section 7 of the Clayton Act if it has
effects of the kind prohibited by-that section in ““any’”
relevant geographie market (370 U.S. at 337). It is
no less firmly established that the Sherman Act’s pro-
hibitions. apply to restraints and monopolizations of
trade which are operative in any significant geo-
graphiec area. This Court has declared that the pro-.
hibitidons of the Act ““have both a geographical and dis-
tributive significance and apply to any part of the
United States-as distinguished from the whole * * *7.
Indiana Farmer’s Guide Co. v. Prairie Farmer Co.,
293 U.S. 268, 279; United States v. Yellow Cab Co.;
332 U.S. 218, 226. In United Statesv. Columbia Steel,
334 U.S. 495, the Court said (p. 519) that “we have
consistently held that where the relevant competitive
market covérs only a small area the Sherman Aect
may be invoked to prevent unreasonable restraints
within that area”, -and-it held (pp. 520, 527) this to
be the rule for both vertical and horizontal combina-
tions,
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A geographzc market, to be velevant for antitrust
purposes, must correspond to the ‘“commercial real-
ities’’ of the industry and be ““economically signifi-
cant””. Brown Shoe, supra, 336-337. 'We submit that
here the Philadelphia four-county area unquestionably
is, under these tests, not only a relevant geographie
market, but far and away the most relevant market.
It is beyond dispute that the defendants directly and
substantially compete with each other in that area,
that this is the primary area of their banking opera-
tions and ¢nter sese competition, and that the business
which they draw from this area dwarfs in size and im-
portance that drawn from without. This is confirmed
by the following considerations. '

(1) All of the defendants’-banking offices are lo-
cated, as by law they must he; within this area. '

(2) By far the greater parf of the deposits they
receive; the loans they make,-and the frusts they ad-
minister represents business done with customers in
the four-ecounty area. For the two-banks ecombined,
customers in the four-county ‘area represent the fol-
lowing percentages of the total amounts of the various
categories of deposits and loans, and of the total num-
ber of trusts: ‘

Percontages Record Rel.
Domand deposits of individuals. . 80 | Fdg. 275 R. 3389
Demand deposits ol partperships and corporations...cceemeacaann 71 | Fdg. 275 R. 3392 °
Tlme and savings doposits. 85 | Fdg, 260, R. 3385 -~
IPC deposits (time sud demand) 70 | Fdg. 280, R. 3303
Loans to individuals 72 | Fdgs. 260, 261, R.
3310
Commerelal and Industrial loans 57 | Fdg. 269, R. 3377
Personal trusts (by number of aceounts) W77 | Fdg. 268, R. 3333

18 This percentage is computed from figures given in the table:
preceding this finding (R. 3382),
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The amount of business done by the two banks in
the additional six cunties of the 10-county Delaware
Valley avea suggested by defendants (¥Wdg. 50a, _R'
3494) is minute in eomparison to their business in the
four-countj; area. The -additional six counties to-
gether account for only 2 percent of the combined
banks’ individual demand deposits (1/44th of the total
fhe two banks received from customers in the four-
county area); 4 percent of demand deposits of part-
nerships and corporations (1/18th of their total from
customers in the four-county area) ; 7 percent of loans
to individuals (1/10th of their four-county total); 7
percent of commercial and industrial loans (1/8th of
their four-county total) ; 2 percent of savings depos-
its (1/48th of their four-county total) ; and 4 percent
6f businéss time depos1ts (1/1'Tth of their four-county
total).” These figures show that the geographic area
mﬂ:un which PNB and Girard are effective competi-
tors for ’bankmg business ean most realistically be de-
fined a3 ‘the four-county area. They also indicate that
hanking -customers within a given area do not readﬂy
use the services of comparatively distant banks.

(3) The court below repeatedly recognized the great
importance to a bank, in its competition for business,
of proximity to those needing banking services. In
eondonative explanation of defendants’ prior mergers,
the court said that ‘‘mergers with existing banks in
the suburbs of Philadelphia were, in many. cases, the
only” feasible way for larger banks to follow the mi-
" Rdgs. 275, 260, 258, 272; R. 3389, 3392, 3379, 3376, 3388,

Figures are not available for the amounts of other categories
of business doneé in. the.six additional counties. .
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gration of many, of their customers into these areas.’

(R. 3661; see also Fdg. 99a, R. 3502). It found that
“PNB and Girard have opened new branch offices in
the four-county area to serve existing customers and
to participate in the growth of mew communities”
(Fdg. 100a, R. 8502); that the “Philadelphia banks
compete to acquire desirable branch sites” (Fdg. 293,
R. 3396) ; and that in order ‘to maintain its competi-
tive position Girard believes it must keep a strategic
branch system” (Fdg. 294, R. 3397). The ‘““need to
have a convenient location’” in order “to serve more
efficiently and conveniently the customers” each bank
had in particular areas so as “to protect and retain
existing business’’ was found to be the motivation for
the establishment or purchase of a number of branch
offices by both PNB and Girard (Fdgs. 296, 299, 454,
R. 33975r 3398, 3441; see also Fdg. 315, R. 3400).”
Since their offices are limited to the four eountles, the
foregoing considerations ensure that this is the area
in which the two banks will do most of their business.

18 Compare the similar finding of the Federal Reserve Board
in another ‘proceeding, quoted in Zransamerica Corp. v. Board
of Governors, 206 F, 2d 163, 167-8:

Because of the frequency of need for access to one or
more of the services of commercig] banks, such banks draw
their business largely from wareas within which customers
may conveniently visit the banks as occasion may require.
Thus, in this aspect of their customer relations, commer-
cial banks ave largely local, and for the usually needed
customer services a distant bank cannot adequately serve a
customer. Very large concerns ‘with national credit stand-
ing have access to credit from banks in many parts of the
country and may also meintain accounts in widely scat-
tered banks. This does not apply, however, to the preat
multitude of the customers -of commercial banks, The
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(4) Both of the bankmg agenc:,es which subm:ztted
reports to the Comptroller on the merger apphcatlon
found the’ four-county area to be the relevant geo-
graphic market. The Federal Reserve Board stated
that the four-eounty Philadelphia area is the area
where “the principal competitive impact of the pro-
posal will fall,” and that bank examiners in confiden-
tial sections of their bank examination reports had
expressed the view in all cases involving Philadelphia,
Camden, Trenton, and Wilmington banks, thaf the
“primary competition” of these banks is represented
by the banks in the city of the particular bank’s loca~
tion, (GX 161, R. 2824). Similarly, the report
of the Federal Deposit Insurance Corporation
listed as “competing” banks only banks in the four-
county area, and it.dealf with the compefitive effects
of the merger on the hasis of its effects in that area
(GX 163, R. 2845-2857).

In, sum, it is clear that. the four-county area is the
relevant geographic market; for banking services.
Both the fact that the great bulk of the: business of
Gdrard and. PNB. avises from sources within the four-
county -area and the faet that the banks have xecog-
nized and emphasized the importance of maintaining
offices near. fo their customers, show conclusively that
bhanking customers need and deal primarily with
_m-n_amr congerns, local business enterprises, and ordinary
- eitizens must depend upoxn, their local ¢ommercial bank or

banks for the financial services peculiar to such banks; for
all these customers thers is no alternative or substitute,

because distantly located banks do not serve or supply
their needs.
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nearby banks. The few largest customers of PNB
and Girard may have available to them banking
sources from outside the four-county area. But the
great multitude of banking customers can turn only
to local banks for the services they desire and are
mgmﬁcanﬂy affected by an elimination of competltlon
in the four-county area. Since, the four-county area
is the only market in which by far the greater parf
of banking customers in the area deal, it is plainly
the televant market for assessing the effects of the
PNB-Girard merger.

" : R i

'I‘EE PROPOSED MERGER VIOLATES SECTION 1 OF THE SHEB
' MAN ACT

" The illegality '6f the proposed merger between'thé
second and third largest banks in the Philadelphia
area can be demonstrated in eithét of two ways. We
submit, first, that the elimination of all competition
between two sound firms, the second and third largest
in the ‘most relevant market, which do 85 percent of
all the busimness, is itself sufficient to invalidate the
merger without further inquiry. This posmon is
squarely supported by the railroad merger cases,
whose authority, we submit, was not impairved by
United States v. Columbia Steel Co.; 334 U.S. 495, -
- Second, even if* the Columbia Steel case requires a
broader framework of inquiry, the proposed merger
is unlawful. For, judged upon the elements there
held relevant, the proposed merger would be in un-
reasonable restraint of trade.
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A. THE MERGER BETWEEN PNB ANI; GIRARD WOULD VIOLATE SECTION
1 BECAUSE IT EI‘JJIINAT!EB ALL COB[PE‘I‘I'RIGN BETWEEN TWO MAJOR
FIRMS IN THE MOST RELEVANT MAREET
" 1. The proposal to merge PNB and Girard mvolves

these -salient facts: The .merger would unite banks

which. respeetively. have deposits .of $924,000,000 and
$651,000,000, loans of $524,000,000 and $399,000,000
and assets in-“the.trusts administered: of $400,000,000
and $2,500;000,000.”°, The two banks actively compete
with each other. as. to this vast volume of business,
and. their competition émbraces every. aspect of the
business in which-they “are. engaged.” All .of this
competition thes merger would ‘‘completely’ - elimi-
nate.”* There was mo business necessity for the mez-
ger on the part. of either hank; each-was in good
financial condition and.under.-sound. and able man-
agement.” ‘The merging companies together control
approximately 36 .percent of the deposits; 34 percent
of the net loans, and 87 percent of the assets of all
commercial banks in-the:four:county ,area (R. 3656=

7). See also Statement supra, pp.-4-12.~
The immediate effects of the elithination of competi-

tion between PNB. and- Girard are.also shown in the
record by nonstatistical evidence. That the forees of
competition operate, and. operate strongly in the busi-
ness of commercial banking is démonstrated by the
testimony of officers of the defendant banks and de-
fense witnesses. ; ‘

2 Rdg, 93, R. 85013 Fdg. 338, R. 3405.
. = Fdgs. 292 (R. 3396), 316 (R. 3401), 337" (R, 3405), 348 (R.
3408), 355 (R. 3408); 363, 365, 868-371 (R. 8409-11). :
n [dg, 873, R. 3410, ;
2 Fdgs, 11, 15, R, 3327, 3328.
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A viee president of PNB stated that a bank’s
superiority in service is perhaps the most important
factor in obtaining a customer of another bank as
a depositor (R. 1733). An assistant vice president of
PNB testified that differences between banks in their
service charges on checking accounts are a factor in
acquiring and retaining business (R. 813). A defense
witness, a former treasurer and a long time director
of a large chemical company, expressed the opinion
that any eompany financial officer wishing to arrange
a loan from a bank would like to be able tq deal with
two or three banks “so that he can play one against
the other,”” and that there is “no substitute’ for this
ability to bargain as to terms (R. 2098, 2106). An-
other defénse witness, an officer of a large publie
utility company, testified that competition between
banks “produces better serviees,”’ that in loans to small
business banks compete with each other as to their
lending service, and that in loans running into mil-
lions they compete as to the rate of intervest to.be
charged (R. 2204).%

Girard, the district court found, “is an active and
alert. competitor of PNB throughout the area in
which PNB has banking offices.”” * Rach of 11 Girard
offices, which together had a total of $348,138,000 in
mo_vemment witness, formerly the president of a New
York commercial bank, testified that in borrawing from a bank
the rate of interest is always negotiated competitively unless the
borrower already has a bank loan at the prime rate, and that
in that situation there is “a whole.variety of collateral services
in which hanks.may compete with each other” (R. 757, 780-1,

783).
% Fdg. 287 (R. 3395).
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IPC deposits,” was located within, two miles of one or
more of 17 PNB offices, Which together had totdl TPC
deposits of $852,608,000. By far ‘the -greater portion
of this business was conducted by offices of one of the
merging' banks located within one mile of one or
more offices of the other bank.* As to personal loans,
a vice president of the consumer credit department
of Girard testified that branches of Girard within
five miles of a branch of PNB compete to make such
loans,” and loans of individuals, partnerships, and
corporations amounting to $409,613,000 are held by
offices of one of the two banks located within two
miles of an office of the other, again by far the
greater part involving an office of one of the two
banks within one mile of an office of the other.*® Hun-
dreds of millions of dollars in deposits and tens of
millions in loans wer'e éven shown to involve customers
‘who not only had both banks available to them but
used both extensively ® and ‘thus could be expected
readily to -shift funds and loans between banks in
response to eompetitively offered benefits.

One is not left entirely to spéculation in assessing
the effects of eliminating this substantial competition
bhetween PNB and Girard. The average interest rate
_ "~’§ IPC deposits are deposits (either demand or time) of
individuals, partnerships and corporations as distinguished
from deposits of governmental agencies and banks. “The
largest part of a bank’s earnings are derived from its de-
posits, without which it could not conduct its business” (Fdg.
O7a, R. 8492), = :

» Fdg. 808 (R. 8399).

2 Pdg. 315 (R. 3400).

* T'dg. 308 (R. 3399).
» Rdg. 290 (R. 3396).
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charged by each of the two banks on the same cate-
gories of loams was markedly different.® For ex-
ample, the interest rates charged by Girard on equip-
ment loans were higher than those charged by PNB.*
The recommendation of the equipment loans
task force committee composed of officers of
both defendants was that Girard’s higher con-
sumer credit interest rates be utilized by the
resulting bank rather than the simple interest
rate on which PNB makes equipment loans.
The committee believed that competition
would be such that the merged bank could
obtain the higher rate [Fdg. 328, R. 3403].
The merger would, of course, also affect the rate
of interest paid by the banks on time deposits. Again
the effect of the complete elimination of ecompetition
between them is indicated by the trial court’s findings.
“On February 1, 1961, officers of the defendants com-
pared seven existing practices of Girard with the
practices of PNB in paying interest and assessing
charges on savings accounts. In every instance the
practice followed by Girard was more favorable to
the bank than the practice of PNB. In every in-
stance it was recommended that the Girard practice
or one even more lucrative for the resulting bank be
adopted. It was estimated that these practices had
resulted in a saving of $138,000 in the interest Girard
paid its savings depositors in 1960?’ (¥Fdg. 349, R.
3407). Since the merged bank plans to follow these
practices, it is evident that a substantial reduction

© Fdg. 317 (R. 3401).
. % Fdg, 827 (R. 8403).
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of .income to savings :depositors of PNB will result
from the combination of these competing banks.

2. Such a merger between two Jeading firms in the
same market, which control a large portion of the
business—here a little more than one-third—rviolates
Section 1 of the Sherman Act. Nothing more need be
proved. The merger automatically puts to an’end all
competition between PNB and Girard. See Brown
Shoe Co. v. United States, 370 U.S. 294, 335. Where,
as here, the companies are leaders in the trade and
commerce common to both, the merger by its own force
eliminates substantial competition and significantly
narrows the number of major units competing in the
market. Moreover, the competition is suppressed, not
for the uncertain duration of a consensual agreement
which the parties themselves may at any time abrogate
or breach, but forever. Section 1 was manifestly
intended to reach restraints achieved by combining
into a single enterprise, subject to common control,
companies which were formerly independent. In the
last quarter of the nineteenth century trusts had
frequently been employed to obtain control over for—
mer independents and. thereby suppress all competi-
tion among the controlled companies.” It is thus
significant that the prohibition of Section 1 of the
Act runs against ““[e]very contract, combination

2In that era, many State corporation laws did not permit
a corporation to own stock of another corporation, and the
trust device—vesting in trustees legal title to and voting rights
in stock of the companies brought into the combination—was
frequently used as the means for exercising control over two or

more corporations. Use of the trust dewce is shown in Stcmd-
ard. Oil Co. v. United States, 221 U.S. 1, 8341,
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the form of. trust or otherwise, or conspiracy’’
(emphasis added) in restraint of interstate trade.

. This interpretation is squarely supported by a
series of decisions of this Court under Section 1 in-
validating horizontal mergers between competitors
when all that appeared was that two major firms in
the same market had, without business necessity, com-
bined and thereby suppressed competition between
themselves. The starting point® is Northern
Securities Co, v. United States, 193 U.S. 197. A hold-
ing company had been formed to acquire controlling
stoek in fwo railroads operating parallel lines across
the morthwestern tier of States. The government’s
sole complaint was that the merging companies had,
by “repressing free competition hetween them,” com-
bined in illegal restraint of interstate commerce (193
U.S. at 335). The Court held that the combination

% Three of the Court’s early horizontal merger decisions
have little pertinency here. The ground of decision in United
States v. E. 0. Enight Co., 156 U.S. 1, was that acquisition
of the stock of nearly all the companies engaged in refining
sugar constituted a monopolization of restraint of manu-
facture, not of interstate commerce, a view long since repudi-
ated. While Standard 0id Co. v. United States, 221 U.S. 1,
and United States v. [Amerioan Tobacco Co., 221 U.S, 106, are
well knmown, important cases, the opinions are not very illumi-
nating as to issues in the instant case, In the words of a
prominent student of and commentator on the antitrust laws,
‘the Standard Oil opinion “is more concerned with the pro-
fundities of the rule of reason than with an explicit stute-
ment of the grounds of decision,” and the government’s case
was of such strength that it is “difficult to appraise the legal
significance” of the numerous facts which the Court reviewed.
Handler, 4 Study of the Uonstruction and Enforcement of
the Federal Antitrust Lows, TNEC Monograph No. 38, Senate
Committee Print, 76th Cong., 3d sess., p. 51. These commenis
equally apply to the American T'obacco opinion,
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constituted “a menace to, and a restraint upon, that
freedom of commerce which Congress intended to
recognize and protect, and which the public is entitled
to have protected” (193 U.S. 327). The Court’s hold-
ing was made without reference to or determination
of the extent to which the fraffic of the railroads
brought under one control was subject to the competi-
tion of other railroads, that is, the strength of the
remaining competition. In fact, only a minor part
of the business for which the two roads competed was
free from the competition of other carriers. Handler,
op. eit. supre, fn. 33, at pp. 48-49.

In United States v. Union Pacific B.R. Co., 226
T.8. 61, the Court unanimously held that acquisition
by Union Pacific of a controlling stock interest in
Southern Pacifie violated the Sherman Act. The lines
of the two railroads were widely separated, that of
the Union TPacific running from Xansas City,
Missouri, via Ogden, Utah, to Portland, Oregon, and
that of the Southern Pacific from New Orleans via Fl
Paso to Los Angeles and then up the coast to San
Francisco and Portland (226 U.S. at p. 80). The
Court recognized that the business for which the two
railroads were in competition was ““a comparatively
small part’” of their total traffie, but the Court found
violation of the Sherman Act because traffic for which
they did ecompete with each other amounted to “many
millions of dollars,”” and because the acquisition could
be expected to eliminate competition as to this traffie
(226 U.S. pp. 88-89). As in the Northern Securities
case, the combination was declared unlawful because

of the elimination of the merging companies’ néer
668669—62——4 '
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sese competition without reference to the strength or
weakness of the remaining competition.™

. In United States v. Reading Co., 2563 U.S. 26, the
Court vigorously reaffirmed the principles of the
Union Pacific and Northern Securities cases. It held
that the fact that the combination in issue brought

% The Court’s decision in United States v. Winslow, 227 U.S.
202, during the same term as Union Pacific, was plainly not
in confliet with Union Pacific. The issue before the Court
in Winslow was whether a Sherman Act indictment, which
alleged a merger of several companies engaged in making
and selling machines for the manufacture of shoes, charged
an offense under the Act. The Court, accepting the view
that the indictment charged a merger of companies
which “did not compete with one another” (227 TU.S.
at 217), held that the Act was not violated by bring-
ing about, by merger, a vertical integration of the shoe machin-
ery business. In United States v. United Shoe Machinery Co.,
247 U.S. 82, the same merger was attacked in a civil proceed-
ing. The Court concluded that the evidence adequately sup-
ported the finding below that the.defendant companies were
“not in competition” at the time of their merger (247 U.S. at
41) and held, adhering to its reasoning in Winslow, that in
the circumstances shown the merger of companies making com-
plementary, not competitive, machines did not violate the Sher-
man Act (see 247 U.S. at 45).

% Two months earlier, in United States v. United States Steel
Corporation, 251 U.S. 417, a four-justice majority of this Court
refused to order ‘dissolution of the Steel Corporation, which had
been organized in 1901 to acquire and hold stock of twelve
previously independent steel manufacturers, because it found
weighty “countervailing considerations” which made it inap-
propriate to order dissolution (251 U.S. at 452). The nub of
these countervailing considerations was that dissolution, if en-
forced against the merger consummated ninefeen years earlier,
would drastically and retroactively unsettle vast property in-
terests and materially disturb the nation’s foreign trade,

As Justice Day pointed out in dissent (#d. at 463), the Court
declined to grant relief against a “plain violation” of the Act
on the ground of “public policy” considerations.
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under. unified control ‘two great competing coal com-
panies”” and “two great competing interstate carrviers”
was enough “to bring it, without more, within the
condemnation of the Anti-Trust Act” (253 U.S. at
59). The shipments of anthracite coal falling into
common hands by the combination amounted, the
Court noted, to over one-third of the total for the
country. See also, United States v. Lehigh Valley
Railroad Co., 254 T.S. 255.

The Reading, Union Poacific and Northern Securi-
ties decisions were reaffirmed in Umited States V.
Southern Pacific Co., 259 U.S. 214, where the Court
held that the acquisition by the Southern Pacific of
stock of the Central Pacifie, which formed a connect-
ing link for transcontinental shipments by a com-
petitor of the Southern Pacifie, violated the Sherman
Act because the control could be utilized to divert
franscontinental. traffic to the Southern Pacific’s line.

There 1s no reason to read the foregoing decisions
as if they barred every merger between competing
companiés, and then to condemn them as impossibly
restrictive, or to confine them to railroad mergers.
Tach of the cases must, of course, be read in the light
of the facts eoncerning the merging companies which
were obvious to the Court, even if not mentioned in
the opinion. The merging companies, in each case,
were major competitive factors in the relevant market,
and they were strong companies in no danger of
failure absent merger.®® The cases therefore stand
for the proposition that, where merging companies

8 Cf. International Shoe Co. v. Federal Trade Commiission,
280 T.S. 291.
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are major competitive factors in a relevant market,
the elimination of competition between them, by
merger, itself constitutes a violation of the Sherman
Act.

- Applying that principle to the facts of this case,
we find present all the basic clements determinative of
illegality. “What the defendant banks’ proposed
mergei' basically involves is acquisition by PNB of the
substantial share of the market held by Girard and
consequent elimination of the substantial competition
of another concern which was a major factor in the maxr-
ket. No showing was made that this ¢combination rep-
resents, in the words of the Court in United States v.
Reading Co., 2563 U.S. 26, 57, “normal expansion to
meef the demands of & business growing as a result of
superior and enterprising management.” Rather it
was ‘‘deliberate, calculated purchase for control” of
@irard’s share of the market (ibid.).

There is, moreover, similarity in a fundamental and
crucial sense between the restraints of trade held
illegal in this Court’s railroad merger decisions and
the restraints which would result from merger of the
defendant banks. Transportation and banking, each
in its own way, performs a function vital to all trade
and commerce, and might properly be called nerve
centers for the country’s trade and industry. Trans-
portation is indispensable to trade and commerce of
every variety. Similarly, commercial banks are
today an indispensable source of the money and credit
vital to every form of trade and industry. In the
instant case the district court said: “It is the com-
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mercial ba.x;k, even th:éugh strictly regulated, which
comprises the backbone of the monetary system
of the United States” (R. 3635). The Senate
and-House Committee reports on the bill which be-
came the Bank Merger Act quoted the following from
-an.article on- banking by :a:well-knovm-law profedsor:
“Operations in deposit banking not only affect the
commercial field, but also determine in great measure
the supply of credif, the volume of money, the value
of the dollar, and even, perhaps, the stability of the
currency system.””* In this field, as in the field of
transportation, the protection of competition is the
defense of all commerce, and not merely a segment,
from the harms which led to the passage of the anti-
trust acts; the ultimate adverse effects of the
concentration. of banking power, through -merger, are
likely to extend to other industries.

3. There is nothing inconsistent with these conelu-
sions from the earlier railroad merger cases in United
States v, Columbia Steel Co., 334 U.S. 495> In that

" Berle, Banling Under the Anti-Trust Laws, 49 Col. L.
Rev. 589, 592 (quoted in S. Rep. 196, 86th Cong., 1st Sess., p.
183 H. Rep 1416 86th Cong., 2d Sess, . 9).

- X Diited States ¥. Intepnational’ Ham;tear Co., 274 TS, 693,
decided in the period between the railroad cases and Uolum-
bia Steel, is at times discussed in connection with the Sherman
Act merger cases, but did not rule upon the question of illegal
véstraint of trade ‘resulting from merger of competing com-
panies. The defendant corporation had been formed in 1902
to acquire the assets and business of five manufacturers of har-
vesting machinery. A consent decree entered in 1918 in a Gov-
ernment proceeding seeking dissolution of the inerger required
the defendant to divest itself of part of its harvesting machin-

‘ery ‘business and placed certain limitations on its sales activity.
The decres also entitled the United States to apply for further
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case the government attacked as a violation of the
Sherman Actthe acquisition of thé physical assets of
Consolidated *Steel Corporation (“Consolidated”) by
United States Steel Corporation (“U.S. Steel”)® At
the tirne of the acquisition U.S. Steel and Consolidated
both made fabricated structural steeel products, the
former selling these products on a nation-wide basxs
and the latter selling them in 11 states (referred toas
the Consolidated market)* The government charged,
among other things, that the acquisition would illegally
restrain trade-in that it would eliminate- competition
between U.S. Steel and Consolidated in the sale of
these products, ~ ~

' Before ° begmmng its analysm of the horizontal
effectb of the transaction before it, the Court noted that
the standards for asséssing the merger should be anal-
ogous to or at least determined in light of the stand-
ards of Sectmn 7 of the Clayton Act even thoug‘h the

‘rehef ‘zt the explratmn of 18 months after termination of the
war 1f at that time the decree had not brought fu,bout a
competitwe situation “in harmony with liw” (see o4 U.8. "at
897). The government. sought additional relief pursuant to this
provision, and .on appeal from dismissal of its petition .this
Court held that the consent decree precluded the government
from seeking any relief by way of dissolution beyond that gzven
by the consent decree (id., at 702-703).

® When we refer to U.S. Steel, the reference includes the
acts and business of its various submdm,rles

. 17,8, Steel’s fabricating plants were in the L‘nst Whlle Con-
solidated had one plant at Los Angeles and one at Omnge,
Texas (334 T.S. 501).
. Both companies also made, and sold on a nation-wide scn.lq,
pipe for.oil and gas pipelines, but, because the government’s
stronger case and thus the more important portions- of the
Court’s opinion involved structural steel products, we shall limit
.our discussion to these. " . it
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particular transaction dzd not fall under the Clayton.
Act % “Tt must be assumed ”” the Court said (834 U.S.

at 507 n. T ), “that the pubhc pohcy announced by § 7
of the Clayton Act is‘to be taken into consideration in
determining whether acquisition of assets of Consoli-
dated by United States Steel with the same economic
results as the purchasg of the stock violates the prohi-
brhons of "the Sherman Act aga,mst unreasonable
restramts Wew .

Turnmg< to the case before it, the Court hsted the
fa,ctors it thought velevant, at once emphasizing the
1mportance of the share of the business controlled by
the merging parties and- yet refusing to draw a sharp
nuniérical line of ﬂlegahty for all market contexts in
terms of the amount of business brought under a sm—
gle Gonitrol (334 UTS. at 527-28) : -

- % * * In determining what constitutes untea-
- . gonable restraint, we dé not think the dolla# vol-
. “ume is in itself of compelling significance; we
*, *» »look rather to'the percentage of business con-
. =+ trolled, the strength-of the remaining ecompeti-
“.i. ~ tiom, whether the action springs from business
,,reqmrements or purpose to, monopolize, the
probable development ¢ of the mdustry, consumer
demands, ‘and other characterlstlcs of the mar-
* ket. “We do not undertake to preseribe any set
of percentage figures by which to measure the
. reasonableness of “a .corporation’s enlargement
of its activities by the purchase of the assets
of a competitor. The relative effect of percent-
“ ° age command of a market varies with the set--
° ting in which that factor is placed.

‘. 9 The -Clayton Act was amended to include asset acquisitions
two and one-half years after the decision in Columibia Steel.



52

The importance attached to the first of these fae-
tors was made particularly clear when the Court ap-
plied them to the proposed acquisition (334 U.S. af
529) :

* * * Tf we make the doubtful assumption. that
United States Steel ecould be expected in the
future to sell 13% of the total of structural
steel products in the Consolidated trade area
and that Consolidated could be expected to sell
11%, we conclude that where we have the pres-
ent unusual condifions of the western steel in-
dustry and in view of the facts of this case as
developed at pages 812 to 516, of this opinion,
it can not he said there would be an unreason-
able restraint of trade. * * *

The ‘““unusual conditions®’ and particular facts which
are 'set out at pages 912 fo 516 and which, in the
Court’s view, removed this combination of a 13 per-
cent seller and an 11 percent seller from the prohibi-
tion of combinations in Section 1 were, in essence, that
as a result of wartime developments, western sources
of supply were developing for western steel fabri-
.cators and eastern fabricators such as U.S. Steel had
lost the freight rate advantages previously enjoyed.”
As a result, the Court said, the government’s prewar
statisties were ‘‘of little relevance” (p. 514). The
Court also indicated (p. 513) that the government’s
figures negated the regional market area on which the

** In. addition, befors the war, rolled steal had been sold on the
West Coast at a price computed on eastern basing points. It
was contemplated that a change in the basing point for post-
war prices to Geneva, Utah, would so reduce prices as to affect
substantially the competitive position of eastern sources (¢d.,
502-504).
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‘government had relied; and (p 218) that the govern-
-ment had failed to eséa,bhsh that the two, compames
had actually produced similar products.”®

" Columbia Steel plainly did not hold ‘that the elimi-
nation’ of infer sese competition between merging
companies in a market which remains ecompetitive
af’gpr ‘th"'e merger can never in ifself violate Seetion 1,
and the opinion indeed suggests that a merger of an
11 percent seller with a 13 percent seller might, if
these shares were firmly established, raise serious
doubts under the Sherman Act. Faced with a nar-
rowing of competition by combination that was both
far less certain and less significant than in the rail-
road merger cases, the Court held only: (1) that these
precedents were too ‘“dissimilar’’ on their facts to de-
termine ‘“whether the competition which will be elim-
inatéd through the [combination] * * * is sufficient to-
warrant injunctive relief” (334 U.S. at 531), and (2)
that in these circumstances a number of other factors
bearmg on the substantiality of the competition bemg;
eliminated must also be.considerad.

In contrast to Columbia Steel, here there is no ques—
tion as to the substantiality of the competition being
eliminated: in a merger of PNB and Girard. They are
the sécond and third largest firms in the relevant mar-
ket. Between them they control 35 percent of the
business, not the ‘““doubtful” 24 percent in Columbia

®The two compenies subinitted bids for the same project
“in & very small number of ifstances,” and the government in-
troduced “very little evidence” to show that “the types of struc-
tural steel products sold by Consolidated are similar to those
sold by United States Stéel” (id., 499, 515).
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Steel. Nor is there a,nythmg analogous to the ““un-~
usual conditions” of the westérn steel industry Whlch
undermined the significance of the ‘‘doubtful” mérket
share percentages in that case (334 U.S. at 529),

We believe, therefore, that under the decisions of
this Court, the elimination of the substantial com-
petition which has existed between these two major
banking enterprises in the four-county Philadelphia’
area, is itself sufficient to esvablish that the merger
violates Section 1 of the Sherman Aet. But even if
the Columbia Steel case requires examination of other
market factors, the same conclusion follows. For the
examination of those factors confirms-the conclusxon
that the merger would result in unreasonable restramt
of trade. :

B. THE UNLAWFULNESS OF THE MERGER BETWEEN PNB AND GmARD
IS CONFIRMED BY CONSIDERATION OF THE I‘AGTORS DEEMED BEL'!?:-

VANT IN COLUMBIA STEEL
_ 1. The proposed merger would eliminate all camp’el,
tution between two major firms in the most relevant
market. ¢ T

We have shown a.]ready that the proposed merger
would combine the second and third largest banks in
the four-county Phﬂa,delphm area. It would e]Jm1-'_
nate all competition between them and give a smg‘le,
firm 35 percent of the market. These are the salient
facts in appraising the over-all effect of the combine.
The other factors pertinent under Columbia Steel (see
p. 51, supra) may conveniently be grouped under three’
heads: the trend towards concentration of banking
power; the effect of the merger upon.remaining eom-
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petltmn and the presence or absence of busmess
Justlﬁcatlon . \

"2  The: pir oposed merger would accelerate q damger-
ous’ trend towards concentration of banking power.

The Senate and House Reports on the Bank
..Merger Ae{: (S. Rep. 196, 86th Cong,, 1st Sess., p. 8; .
H. Rep. 1416, 86th Cong., 2d Sess., p. 5) both ex-
pressed “c{)ncern for the mamtenance of vigorous
competition in the banking system” in light of the
‘*lal ?ge numbers of mergers in recent years, the vast
resources involvéd in these mergers, and the in<
creases in the size of the largest banks, partlcularly‘
those® which have grown through mergers *-* *.”’
Competition, the reports indicated, was threatened'
not only by “the loss of. eompetition between merged’
banks” but also by the “reductmn in the nu_mber of'
banks’’ (Zbid) ' P

‘Phlla‘delphla has been no stranger to these proc-
esses- f ‘déonhcentration. There were 33 commercial
banks with Pliladelphia headquarters in 1950, 20 in
1955, and only 14 in 1960, a 58 percent decline in this’
10-year period (GX 183, R. 2878). The number of’
eommercial banks with heéadquarters: in ~the-four-
coumty area fell from 108 in 1947 to 42 in 1960, a 61
péicent decline (GX 184, GX 185, R. 2879). " During’
this 10-year period the seven largest banks in the four-
county area have increased their combined share of
the'area’s total commerecial bank resources from about
61 percent to about 90 percent (R. 2850; see, a,lso,
I‘dg 388, R. 3415).

"“'@itard and PNB played leading roles in the process’
of concentration: even prior to the instant merger.
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During the 10-year period 1950-1960 PNB acquired
nine banks and 18 of its present 27 offices (Fdgs. 7-8,
R. 3326). During the same period Girard engaged in
six mergers acquirving 32 of its 38 offices, For the
10-year period mergers contributed 63 percent of
PNB’s growth in deposits and 91 percent of Girard’s
growth (Fdg. 432, R. 8434). The distriet court’s
findings indicate, with one possible exception, that all
the banks acquired by either PNB or Girard during
this period were in competition with the acquiring
bank (Fdgs. 435, 436, 440-445, 457; R. 3435-3436,.
3437-3438, 3442).

The merger between PNB and Girard would brmg~
together banks having assets of over $1,000,000,000
and $740,000,000, respectively, or, in combination,.
more than 35 percent of the tofal assets of all com-
mercial banks in the four-county area (GX 8, R.
2362). The combined bank would, as we have seen,
eontrol 34 percent of all loans and 36 percent of the
deposits of all banks in the four-county area (R
3657). Moreover, 24 of the 40 banks remaining after
the merger are located outside Philadelphia (GIX 184,
R. 2878, .3656), and their activities are directed to-
ward serving local vesidents and businesses. The,
merger would reduce to seven the number of com--
mercial banks in the four-county area with legal
lending limits of up to $1,000,000. It would reduce
to four and three, respectively, the number of com-
petitors for loans up to $2,500,000 and $5,000,000
(Fdg. 158a, R. 3510). The fact, therefore, is
that after merger of the defendant banks there would
remain a mere hmd§u1 of banks capable of provid-
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“ing the varied banking services (somie of them direetly

dependent upon size of resources or capital) which
PNB and' Girard now independently offer, An im-
* portaiit and substantial alternative choice-of bank-
ing service, and the competition arising from ' the
availability of this choice, would be-eliminated by the
merger.

Finally, there is on the present record only the most
remote possibility of entry of a new ecompetitor to off-
set the ¢competition eliminated by the merger of Phila-
“delphia’s- second and third largest banks. In the
period 1951-1961, inclusive, only one new bank started
operations in the Philadelphia four-county area
(while during this period many of the area’s hanks
went out of existence), and the deposits of this bank,
ten years.after it opened its doors, were only 13 of 1
percent of the deposits held by the area’s commercial
banks.” PFurthermore, no existing area bank can in
the foreseeable future fill the competitive gap, or cor-
rect the competitive imbalance in the banking struc-
ture, resulting from merger of PNB and Girard.*

" The increase in concentration resulting from the
merger of these two banks alone cannot be considered
in isolation from the rule it establishes. In defer-

#The bank referved. to, Bank of Old York Road, was or-
ganized on April 1, 1951 (R. 2250) and in 1961 its deposits
were only about $15,400,000 (R. 2251), whereas in October
1960 the deposits held by all commercial banks located in the
four-county areas amounted to approximately $4,623,000,000
(GX 161, R. 2829). Of these total deposits, PNB has 21.3
percent, G‘rlra,rd 14:5 percent, and the two combined would-have
36.8 percent {(¢bid.).

& The significance of this competitive imbalance is discussed
infre, pp. 59-65.
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,mining whether merger of the defendant banks would
violate the Sherman Act, this Court must take mto
consideration, we submit, what would be unphclt in
“a holding sanctioning the merger. In Brown Shoe
"Co. v. United States, 370 U.S. 294, 343-344, this Court
noted that -
If a merger achxevmg 5% control were now. ap-
proved, we might be required to approve future
merger efforts by Brown’s competitors”seeking
similar market, shares. The oligopoly Congress
- sought to avoid would then be furthered * * *
'If the Act permits merger of the banks presently the
second and third largest in the Philadelphia’ fou-
‘county avea, then it equally permits merger of the
*banks now ranking first and fourth.” Nor would the
Act be a bar if the probable next step occurred and
the remaining area banks merged (other than perhaps
‘some very small banks providing for a limited number
of customers banking service of a limited type). The
‘claim would be that this last step was permissible
‘because the banks other than the top two were
so unequal to them in resources and serviee capablhty
that, without merger, the smaller banks wauld be
unable to survive. See Brown Shoe, 370 U. S. at 346.
* The belief that merger would thus beget meiger has
sohd support in expemence The hlstory of bank

4% The district court found that PNB utilizes and se]ls its
stature and lending limit (a function of its size) as an.instru-
ment of competition (Fdg, 289, R. 3395-3396). Subsequent expe-
rience has shown that the impetus of such a rule would not be
_restricted, to the area’s largest banks. See -the application of
Liberty Real Estate Bank and Trust Co. for consent to merger,
. discussed infra, p. 65.
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-mergers has been one of competition in size. The
district court found (Fdg. 438, R. 3437) :

. PNB used. the aggressive expansion programs

\ of- its mearest rivals, the Pennsylvania Com-

. .. pany. for Banking & Trusts (now the First

. Pennsylvania Banking & Trust Co.) and

- Girard; to justify in part its acquisition in

e 1953 of the National Bank of €Conshohocken

v, + _when discussing this acquisition with an official

-~ representative of the. Comptroller of the Cur-
rency. . '

3. The proposed merger would increase the domi-
nation of the market by a few large banks.

The effects upon a market of a single firm of domi-
nant size are subtle. It can become a price leader,
-although it does not .have power of a monopolist .to
‘raise prices without losing substantial business. Its
-superiority of resources makes plain to any who would
.cut prices that the dominant firm can tolerate a price
war for longer than its competitors. In every .area
of competition.-overwhelming size .and resources on
the part of a dominant firm constitute a concentration
“of power which, whether .rationally- or irrationally,
<overhangs a.market, dampening if not stifling the
‘enthusiasm of. those who would otherwise more ac-
tively compete.

. These effects have been well deseribed in.an article
by Professor Bok: -

' The willingness of gmall firms to be

. dominated by a -large rival rests in the end
upon: a psychological state of mind about which
economists know very liftle,. To some extent,
the smaller firms may simply wish to enjoy
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the stability or the higher profif margins that
may result from following the lead of a single
member of the indusfry. On the other hand,
the willingness to defer to the leader can also
be attributed in part to a recognition—real or
imagined, demonstrated or assumed—that the
finaneial strength or the lower costs of the
leader will allow him to get the better of any
firm which competes too rigorously, persistently
cuts prices, or tries in other ways to dispute
his leadership.”

The distriet court appears to have concluded that
the suppression of competition resulting from
merging Philadelphia’s second and third largest
banks would be of little consequence because there
would remain 41 commereial banks in the four-county
area (assuming a highly improbable termination of
the long-continued merger trend in the area). We
submit that this mere counting of noses leaves out
of sight the point of real significance, namely, the
size and capaeity for competition of the remaining
banks. :

If the merger were carried ont, the next largest bank
in the area would bhe about 60 percent as large as the
merger-created bank, each of the two next largest
a little over 25 percent of its size, and the fourth
largest about 15 percent (supra, p. 10). The re-
maining 37 banks would together have only 17.7 per-
cent of the area’s commercial bank deposits (GX 161,
R. 2829), or an average for the 37 of 45/100 of 1
percent of the total, as against the merged banks’ 35.8

4 Bok, Section 7 of the Cloyton Act and the Merging of Low
and E'conomics, 14 Harv. L. Rev. 226, 275.
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percent, a ratio of 1 to 80. After the merger the two
largest: banks in the area would together control
well over 50 percent of the bank assets in the four
" counties.

Phe inerease in dominance of the largest area. bank
caused by the merger ig.no less significant in assessing:
the validity of the merger than. is the absolute domin-
arice of the merged company.” The inerease  in
dominance of the largest area bank resulting from the
merger can be shown by taking the total deposits of
the banlk with: the largest deposits as, 100 and compar-
ing them, before and. after the merger, with the de-
posits of the neapest competitor. Using this proce-
dure the Hederal Reserve Board showed that the
merger would result in the following very sharp in-
crease in the dominance of the largest area bank, i.e.
of the merged bank (R..2833):

Before: After

AMerger Merger
Bank No: 1 s 100 100
Bank No. 2 ;BT 62
Bank No. 8 - - 65 28
Bank No. # - 45 26
Bankk No. & i A 42 15

A: bank coniparable in size and strength to- the pro-
posed merger-created bank might be formed by merg-

48 Clompare Bok, op. cit. supra, n. 47, at p. 281:

In view of what has just been said, the befter course
would be:to adopt a.rule based upon increases ins the. spread:
between the market. shares of the first firm and its near-
est competitor. Such a standard would conceivably extend
niot only to. mergers by the largest: firin but also to sub-
stantial. mergers. by lesser-nanked firms, which lifted those
firms. to the top, of the heap with a larger margin of
superiority than the spread enjoyed by the erstwhile leader.

668600-—~02——b5
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ing two or more of the principal remaining area
banks, but this would further intensify imbalance in
the banking structure—it would mean that there
would be in the area two giants and an uncertain num-
ber of small banks which were not effective competi-
tors of the giants as to many important banking
funetions and serviees.

The primary harm eaused by the emergence of a sin-
gle dominant firm is not necessarily to its competitors,
who may even prosper under the shelter of its leader-
ship, but to the customers of all these banks who suffer
from the inevitable stifling of competition. But the
dominance of PNB-Girard will also, we submit, affect
the position of the other banks in the four-county
area.

The defendants proposed a finding, which the dis-
trict court approved, that the merger “would have
no adverse effect on other Philadelphia banks” (Fdg.
145a, R. 3509). This is contrary to the plain implica-
tions of the distriet court’s finding that PNB com-
petes by “selling * * * the bank’s stature or lending
limit”? (Fdg. 289, R. 3395-3396) and its findings indi-
cating that, on at least one occasion, the aggressive ex-
pansion. program of PNB’s competitors, which were
“threatening its claim to being the largest bank in
Philadelphia,’”” motivated an earlier merger (Fdgs.
437-438, R. 3436). The latter findings recognize the
obvious fact that disparity in size between banks is a
potent weapon in the competitive struggle to retain
or aftract business. The mexrger will unquestionably
increase to a dramatic extent the gap between the
merging banks and their smaller competitors (see



63

pp. 60-61, supra) and to that extent will jeopardize
the ability of smaller banks to retain or attract busi-
ness. The Federal Reserve Board also recognized that
fact in its report to the Comptroller on the proposed
merger. The Board said that “it seems reasonable to
believe the proposal would give the resulting bank a
substantial lead in the big account category and place
it in a strong position to expand that lead consider-
ably,”” and that the resulting bank “would obtain a
dominant position, with attending competitive ad-
vantages, strongly adverse to the preservation of
effective competition” (GX 161, R. 2833, 2834).
On other occasions, as well, the Federal Reserve
Board, the administrative agency charged with the
duty of enforcing Section 7 of the Clayton Act inso-
far as banks are concerned,” has found that the ag-
grandizement of one bank by merger with another is a
material and serious threat fo small banks operating
in the same area. On April 30, 1962, the Board de-
nied two merger applications, each seeking consent
to merger of a bank in Nassau County, New York,
with a large New York City bank (Zhe Chase Man~
hattan Bank Application, 48 Fed. Res. Bull. 544;
Chemical Bank New York Trust Company Applica-
tion, 48 HFed. Res. Bull. 548). In the former ruling
the Board said (zd. 547) that “‘smaller banks, compet-
ing in the retail field, would almost necessarily en-
counter difficulty in maintaining their position against
#©The Board instituted and pursued to the end a Section 7
proceeding involving interests of great magnitude. See Zrans-

amerioa Corp. v. Board of Governors, 206 F, 2d 163 (C.A. 3),
certiorari denied, 346 U.S. 901.
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the increased competitive impact which would result

from?’’ the proposed merger. In the latfer ruling the

Board said (¢d. 553-554):
The merger would eliminate a prosperous and
sound. alternative source of banking services,
and would substitute for it a large and power-
ful institution which would, in competing with
other such institutions, diminish the prospects
of smaller banks in the County.

On May 4, 1962, the Board denied an application
filed under the Bank Company Holding Act of 1956,
12 U.8.C. 1841 et seq., for approval of the formation
of a bank-holding company (Morgan New York State
Corporation Application, 48 Fed. Res. Bull, 567). In
this ruling the Board said (¢d. 577) that approval of
the application “would necessarily tend toward” ex-
cessive imbalance in the competitive positions of the
banks in the areas effected—*‘that is, away from the
balance in which healthy competition is preserved.”

In concluding that “previous mergers have not
hindered the growth of the smallex banks,’” the dis-
triet court relied in part upon the rate of growth of
the four-county area’s small commercial banks (R.
3659), For reasons stated below, there is no basis
for reassurance in the defense exhibit undertaking to
show the growth rate of banks in the four-county
area.” The court also rested its statement on testi-

® The exhibit (see Fdg, 1108, R. 3504) is DX 18 (R. 3060).
It charts the percentage growth of deposits, 1951-1960, of the
banks having their main office in Philadelphia County, in
Bucks County, in Delaware County, and in Montgomery

County, compared in each case with the like percentage growth
of PNB and Girard. But growth in terms of percentage
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mony of representatives of four Philadelphia banks,
none of them among the city’s seven largest banks.
We believe it is significant that the largest of the
banks (Liberty Real Hstate Bank and Trust Com-
pany) whose representatives testified for the defend-
ants later filed an application for consent fo its merger
with another four-county area bank, and the applica-
tion stated that “the smaller banks must combine
s0 as to remain -effective in their area” (Application,
p. 4-4A, on file with F.D.I.C.). It would thus appear
that, even under the present degree of banking con-
centration, small hanks in the four-county area do not
easily survive.

4. No business factors justify the -restraint of
compelition,

Here, as in Brown Shoe Co. v. United States, 370
U.S. 294, 346, we believe that the merging companies
have failed to make a convincing showing that the

has little practical significance, .A. ‘bank having $2,000,000 -of
deposits at the end of 1949 and $5,000,000 ten years later would
have an increase of 150 percent, while PNB, with some $745,-
000,000 in deposits in 1951 (GX 57, R, 2441) and some $986,
000,000 in 1960 (GX 161, R. 2829), would have an increase
..of only 32 percent, but the dollar amount of the latter’s in-
crease would be over 90 times that of the small bank, In
addition, banks in the three suburban counties contiguous to
Philadelphia 'Couity, naturally had a greater growth rate than
PNB and Girard because of the more rapid growth in popu-
lation, trade and industry in these counties than in the city
of Philadelphia. Cf. the statement by the Federal Reserve
Board in Morgan New York State Corporation Application,
48 Fed. Res. Bull. 567, 578 that “smaller banks tend to be
found in faster-growing areas while larger institutions tend
‘to be found in older, more settled urban areas” and thus “the
growth rates of smallér banks imay sometimes compare favor-
ably with those of larger banks * * *¥
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merger should be evaluated in light of any such miti-
gating factors ‘“‘as the business failure or the inade-
quate resources of one of the parties that may have
prevented it from maintaining its eompetitive posi-
tion” or ‘‘a demonstrated need for combination to
enable small companies to enter into a more meaning-
ful competition with those dominating the relevant
markets.”” The absence of the first factor is undis-
puted and was found by the distriet court. Nor can
it be argued that the merger was necessary “to enable
small companies to enter info a more meaningful
competition with those dominating’’ commercial bank-
ing in the Philadelphia area. However, the district
court’s opinion indieates that it felt another mitigating
factor might help to justify the merger—an inerease in
competition in a product “submarket’ offsetting any
loss in competition in the main product market.

The distriet court indicated its belief that the
“larger bank * * * will be able to compete on better
terms and in a better atmosphere with the hanks of
other cities’” in making very large loans and that this
improved position of a Philadelphia bank ‘“will bene-
fit the city and area’” (R. 3667). We submit (&) that
neither conclusion is legally relevant to the anfitrust
issues before this Court,” and (&) that, in any event,
neither conclusion is supported by evidence convine-
ing enough to be given weight in a case involving a
clear and pronounced threat to competition in the
four-eounty area.

st The district court itself commented that it did not consider

the asserted advantages to the Philadelphia community “par-
ticularly relevant” (R. 3656).
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The legality of the merger is to be judged from
the standpoint of the Sherman Act’s objectives, not
by whether the merger would bring some additional
banking business to Philadelphia or induce some
additional business to locate there. In terms of the
Sherman Aect’s objectives, there is no basis for con-
cluding that any inerease in competition in the product
“submarket’ of very large loans can offset the harm
to competition in the broader product market for com-
mercial banking services., See Paramount Famous

Lasky Corp. v. United States, 282 U.S, 30, 44.

It is true that the merger would create a bank with
a legal lending limit considerably larger than that of
any existing Philadelphia bank.” It may also be true
that this would tend to increase not only the number
of competitors but also the amount of competition in
the submarket for loans over $8,000,000 (which PNB
can itself now lend to a single customer). However,
this increase in competition in the submarkets for very
large loans—at the expense of a reduction in competi-
tion in the market for all other loans—results from
every bank merger. To recognize such an increase in
competifion in a limited submarket as a justification
for a reduction in competition in a much larger

52 The legal lending limit is the maximum which a bank can
lend to any single customer. In the case of a national bank
this is 10 percent of the bank’s total capital and surplus ex-
clusive of undivided profits,

The lending limit of the merger-created bank would be
$15,000,000 (F'dg. 193a, R. 8517), while at present the four
leading Philadelphia banks have the following lending limits:
PNB, $8,000,000; First Pennsylvania Banking and Trust Com-

pany, $7,704,850; Girard, $6,000,000; Provident Tradesmens
Bank and Trust Company, $5,000,000 (DX 15, R. 3052).
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product market, without any showing of the greater
importance of competition in the newly reached field
of larger Ioans, would be to sustain every bank merger
simply because every merger results in a larger bank.

The evidence totally fails to show either- that a
significant increase inm competition in loans over
$3,000,000 would result from the merger or that a
bank with a higher lending limit would substantially
benefit Philadelphia by leading to the location of ad-
ditional manufacturing enterprises in the Philadel-
phia area. The market for very large loans can be
accommodated by the Philadelphia banks through a
joint partisipation in the loan (Fdgs. 88-90, R. 3346).
Defendants attempted to counter by showing, and the
distriet court found, that there was banking business
which would be attracted by the merged bank from
outside the Philadelphia area—‘business which might
well be and perhaps probably should be handled here,
and which cannot be handled under present circum-
stances’’—resulting in- benefit to the area (R. 3667;
Hdgs. 1982, 2052, R. 3517, 3518). IReliance was placed
by defendants upon the testimony of officers of six
companies engaged in large operafions conducted in
part in the Philadelphia area or nearby. But their
testimony pertinent to this point, which we sum-
marize below, falls far short of supporting defend-
ants’ claim.

Atlantic Refining. It regularly maintaing deposits.
of $2,000;,000 to- $3,000,000 in three New York banks,
which have petroleum engineers and economists ex-
tremely helpful in any kind of oil financing and which
have contacts and information. of great value in con-
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nection with foreign.undertakings (R. 2065-6). For
the foreseeable future the company would rely on the
New York banks for this type of advice and help,
‘which a Philadelphia bank could not provide ‘“under
any circumstance’ (R. 2071-2, 2074). Bven if all
Philadelphia banks should merge, New York will
¢ontinue to be the center of international finance (R.
2074).

Rohm & Haas. No Philadelphia bank can supply
service related to foreign. operations ‘‘remotely ap-
proaching’’ that supplied by banks in other cities, and
it takes one or two generations to set up a foreign
banking system (R. 2112-3). The company has had
unusual growth, which has not been adversely affected
by the maximum loan Iimit of Philadelphia banks
(R. 2108). Tts $20,000,000 line of credit with Phila-
delphia banks is more than sufficient to cover its bor-
rowing needs (R. 2092, 2110).

Triangle Publications. It had in the past borrowed
$10,000,000 from a Chicago bank. Its reason for hav-
ing wished to borrow from one bank rather than a
participation loan was that the company, which is
closely held (R. 2116), did not want to divulge in-
formation concerning its business to more people
than necessary (R. 2117).

Banlters Securities Corporation. A Boston bank
was the lead bank in a $10,000,000 loan, with PNB,
Girard and a third Philadelphia bank each having a
$2,500,000 participation (R. 2127). It would con-
tinue its banking relationship with the Boston bank
irrespective of a PNB-Girard merger (R. 2134-5).

668660—062——=0C
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Sun Oil. It has had since 1948 a line of credit
with a group of banks but until 1956 made little use
of this credit (R. 2141). A New York bank had
originally been the lead bank but in a 1956 credit
agreement PNB was made the lead bank (R. 2142-3).
A subsidiary obtained a $10,000,000 loan (originally
expected to be $7,000,000) from a New York bank
because the desired loan was thought to be too close
to PNB’s loan limit (R. 2144).

Pennsylvania Power and Light. The lead banks in
its bank borrowings have been New York banks, the
relationship with these having started in 1920 when
the Power Company was organized (R. 2167-2171).
The advantage to the company of its New York
bank connections is that these banks, in addition to
their larger lending limits, have departments offer-
ing valuable specialized services for public utility
eompanies (R. 2171-2).

Girard’s president testified that there weve five com-
panies whose deposits or additional deposits might be
obtained by a bank larger in size than Girard now is,
but his testimony disclosed that, with ome possible
exception (Lehigh Portland Cement), this result was
mere hope or surmise (R. 2222-4).%

The evidence not only fails to establish that the
higher lending limit of the merged bank would bring
new enterprises to the Philadelphia area, but the
most pertinent testimony is to the contrary, De-
fense witness Graves, executive +vice president

% Atlantic Refining and Sun Oil were two of the companies
named, and their situation is covered by the testimony givem
by their officers.



71

of a non-profit corporation. set wup jointly by
the City Government and Chamber of Commerce
of Philadelphia, knew of no instance in which a plant
had failed to locate in Philadelphia because of inade-
quate commercial banking facilities there, and no
instance in which a plant had left the Philadelphia.
area because of inadequacy in its eommercial banking
facilities (R. 2285-6). Similarly, Girard’s president
knew of no business which would come to the Phila-
delphia area as a result of a PNB-Girard merger, and
no business which had failed to come to Philadelphia
because of the small size of its banks (R. 2224-2225).

This case can be summarized in a few words. The
merger admittedly will unite two of the principal
banking institutions in Philadelphia—already the sec-
-ond and third largest—into a single huge concern with
total deposits of more than $1,600,000,000, total loans
of more than $3950,000,000 and total trusts with assets
of nearly $2,900,000,000. It will completely eliminate
active competition between the merging banks. It
will give the merged bank a commanding position in
the relevant market, with 36 percent of all deposits,
34 percent of all net loans, and 37 percent of all assets
of all commercial banks in the four-county Phila-
delphia area. If will further increase the too-rapid
trend towards concentration of banking power—an in-
crease in which the previous mergers of each of these
banks have played a significant role. Against this,
the banks offer no serious business justification. They
are in excellent economic condition. The only ad-
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vantage they suggest is that a few big concerns
might—it was not shown that they would—find it an
advantage to do business with a Philadelphia bank
having a higher lending limit. This narrow advan-
tage to some hypothetical big borrower would mnot
Justify the injury to thousands of existing customers
resulting from the restraint of competition which this
merger would plainly cause.

IV

‘ THE PROPOSED MERGER VIOLATES SECTION 7 OF THE
CTLAYTON ACT

If the Court agrees with our analysis in Point ITIT
that the merger violates Section 1 of the Sherman
Act, there is no oceasion to consider whether it vio-
lates Section 7 of the Clayton Act. The complaint in
this case, however, also alleged violation of the latter
section, and we now show briefly that the merger
gontravenes ifs provisions.

We recognize that when the bill which became the
Bank Mexrger Act of 1960 was under consideration in
Congress, both the Department of Justice and the
Banking and Currency Committees of the House and
Senate were of the opinion that bank merpers were
asset aequisitions and not within Section 7 of the
Clayton Act.™ However, these views, on a matter not
directly involved in the Bank Merger Act, are not de-
cisive. See United States v. duPont & Co., 353 U.S.
586, 590. The decisive considerations, we believe, dem-
onstrate that Section 7 does cover bank mergers.

% See Girard Motion to Affirm, 10-12.
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A. SECTION 7 IS APPLICABLE TQ THE MERGER

"Fhe- question whether Section 7 applies at. all to this
merger arises out of the following circumstances:

Prior to 1950, Section: 7 covered only stock acquisi-
tions. Itsfailure also to reach asset acquisitions made
it manifestly madequate to deal effectively with many
eorporate combinations which posed a serious anti-
competitive threat.”” ¥t was this gap:in the statutory
scheme, which prohibifed anticompetitive corporate
combinations accomplished by stock acquisitions, but
permitted identical combinations when achieved by
asset acquisitions, or it seemed,” statutory merger,

55 See Brown Shoe, supra, 370 U.S, at 812-316; Handler and
Robinson, 4 Decade of Administration of the Celler-Kefauver
Antimerger Act,61 Col. L. Rev. 629, 652-653.

% In Arrow-Hart & Hegeman Elee. Co. v. Federal Trade Gom-
mission, 291 T.S. 58T, 595, the Court said that Section 7 does not
forbid: “the merger of carporations: pursuant to state laws,” but
we believe this: statement is limited by its context. Fhe critical
facts in that case were: The controlling stockholders of two
companies, desiring to bring them under common control,
formed a holding company, which exchanged its stock for all
the common stock of the twe manufacturing companies. After
the Commission had issued a Section 7 complaint against the
holding company, steps were taken to escape the Commission’s
jurisdiction. Two new holding companies. were formed, each
acquired all the common stock of one of the manufacturing
companies in exchange for its own stock, and each issued its
stock directly to the stockholders. of the original holding com-
pany. This company thereupon dissolved and the two new hold-
ing companies and their respective manufacturing subsidiaries
merged into one corporation. The Commission, after issumg
& supplemental complaint against the corporation: thus created,
ordered it to- divest itself of the stock of one of the manufac-
turing companies and to include in the divestment the company’s
manufacturing properties and facilities.

The Commission: contended that, in issuing an order requiring
stock divestment, it might validly disregard steps taken to de-



74

which led to the Celler-Kefauver Anti-Merger Act of
1950. The basie purpose of the 1950 statute was to
plug this loophole and to “make clear” that the sub-
stantive provisions of Section 7 applied to ‘“all types
of mergers and acquisitions, vertical and conglomerate
as well as horizontal” (H. Rep. 1191, 81st Cong., 1st
Sess., p. 11).

The 1950 statute extended the prohibitions of Sec-
tion 7 to cover asset acquisitions by any ecorporation
subjeet to the jurisdietion of the Federal Trade Com-
mission. There is no indication in the legislative his-
tory why the prohibition on asset aequisitions was
limited to such corporations, and was not made co-
extensive with the broader ban on stock acquisitions.

Banks are not subject to the jurisdietion of the Fed-
eral Trade Commission, and it is thus clear that an
asset acquisition by a bank would not be covered by
Section 7. But a statutory merger or consolidation,
such as is here involved, is neither a pure asset nor a
pure stock acquisition. It is, rather, a hybrid form of
corporate combination which partakes of and has the
characteristics of both.

1. Since the anticompetitive effect of a statutory
merger or consolidation is just as great as that of a
feat the Commission’s jurisdiction. But this Court said that
each of the manufacturing companies had preferred stoclk which
was outstanding in the hands of the public prior to the merger,
that the merger required consent by the preferred stockholders,
and that the Commission was therefore not entitled to act upon
the basis that the existing, merger-crented corporation was a
mere creature or alfer ¢go of the offending original holding
company. See 291 U.S, at 597-598, The Court further held that
the Commission, unlike a court of equity, did not have the power

to grant relief beyond that specificially authorized by statute
(pp. 598-599).
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stock acquisition, effectuation of the policies of the
1950 Aet requires that this form of corporate consoli-
dation should not be treated as an asset acquisition—
and hence not covered by Section 7 if made by a cor-
poration not subject to the jurisdiction of the Federal
Trade Commission—unless it plainly and unequivo-
cally is one. The question, therefore, is whether—in
light of the legislative intent in the 1950 Aect to erect
“‘a barrier to what Congress saw was the rising tide of
economic concentration” and ‘““to create an effective
tool for preventing all mergers having demonstrable
anticompetitive effects” (Brown Shoe, supra, 370 U.S.
at 317, 319)—statutory mergers of corporations not
subject to the jurisdiction of the Federal Trade Com-
mission shall be deemed outside the prohibitions of
Section 7. The legislative history shows that Congress
intended the prohibitions of Section 7 to cover “‘all
types of mergers and acquisitions” that had the pro-
seribed anticompetitive effeet; this history nowhere
suggests that Congress intended an exception for such
an important area of the economy as bank combina-
tions, which are tradifionally accomplished through
statutory mergers and consolidations rather than
through acquisitions of assets or stock. Moreover,
statutory mergers, far from being plainly and un-
equivocally asset acquisitions, are very different from
the ordinary purchase of assets.

A merger necessarily involves the complete dis-
appearance of one of the merging corporations. A
sale of assets, on the other hand, may involve no
more than a substitution of cash for some part of
the selling company’s properties, with no change in
corporate structure and no change in stockholder
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interests. Shareholders of merging corporations sur-
render their interests in those corporations in
exchange for their very different rights in the
resulting corporation. In an asset acquisition, how-
ever, the shareholders of the selling coxrporation obtain
no interest in the purchasing corporation and retain
no interest in the assets transferred. In a merger,
unlike an asset acquisition, the resulting firm autoe-
matically aequires all the rights, powers, franchises,
liabilities, and fiduciary rights and obligations of the
merging firms. In a merger, but not in an asset
acquisition, there is the likelihood of a eontimuity
of management and other persennel. Finally, a
merger, like a stock acquisition, necessarily involves
the acquisitiom by one corporation of an immediate
voice in the management of the business of another
corporation; no voice in the decisions of another coxr-
poration is: acquired by purchase of some part of its
assets. Plainly, a statutory merger is quite unlike
the typical acquisition of assets, such as was involved
m Columbia Steel, the case which provided the im-
petus for the 1950 Act.

Among the many differences mentioned above is
one distinction which is of central importance to the
purposes of Section 7. Mergers, like stock acquisi-
tions, necessarily involve the acquisition by the cor-
poration of an immediate voice in the management of
ancther business. Indeed, it was this expansion of
power over corporate deeisions affecting competition
which must have appeared the primary threat to
competition when the first Section. 7 was passed in
1914, In contrast, no voice in the decisions of a
different business is neeessarily acquired when a cor-
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poration purchases some part of the assets of that
business.

From the standpoint of the evils Section 7 was
designed to: prevent—threat of substantial lessening
of competition or tendency to monopely resulting
from bringing the econemic power of independent
eorporations. under single control—agreement, between
two. eorporations and their respective stockholders to
effectuate a merger and the direct acquisition of stock
of another corporation: axe both essentially different
from—and inherently more dangerous than—the
ordinary purchase of some part of the assets of an-
othexrcorporation, as to which purchase the secope of the
1950 Act is limited to eorporations subject to-the juris-
diction of the Federal Trade Commission. In this
respect a merger, even more than a stock acquisition,
stands. in sharp contrast to the ordinary pumchase of
assets. It is this contrast which, we submit, best
explains the statute’s otherwise-wholly-irrational dis-
tinction between asset acquisitions, as to which its
scope is limited;, and all other prohibited combinations.

2. In its essential elements, the PNB-Girard mex-
ger more closely resembles a stock acquisition than an
asset’ acquisifion.

The merger agreement provided: that Giraxrd be con-
solidated with PNB pursuant. to Section: 20 of the
national banking laws, 12 U.S.C. (Supp. II) 215
under the charter of PNB, that all of PNB’s stock re-
main eutstanding as shares of the merged bank, that
each share of Girard be converted into 1.2875 shares
of the merged bank, that the mexrged: hank he subject
to all the liabilities of PNB and Girvard, and that alt
of their property and property rights be vested in it
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(GX 117, R. 2717; GX 119, R. 2718-20). This agree-
ment provided, in substance, for an exchange of
Girard stock for PNB stock. )

The essence of the transaction was that the out-
standing stock of two banks, presently under separate
and different ownership, wounld be brought under com-
mon ownership by exchange of Girard stock for stock
of a bank operating under the name and charter of
PNB and possessed of PNDB’s assets and business
{(plus those of Girard). The carrying out of this
transaction would have exactly the same effect as an
exchange of all of Girard’s stock for PNE stock,
followed by dissolution of Girard (then a 100 percent
subsidiary of PNB). The basic objective of the frans-
action was the joining together of two going corporate
organizations and a commingling of the interests of
their shareholders. Certainly from the standpoint of
the stockholders of the two banks the heart of the
transaction was the agreed basis for exchange of
stock—1.2875 shares of PNB for each share of Girard.

In completing the analogy to an acquisition of stock
in Girard by PNB, one final point deserves mention.
In the case of bank mergers, as with most statutory
mergers, the surviving corporation would be obligated
by statute to pay to any shareholder of the acquired
corporation who dissented from the plan of merger
the value of the shares he held at the date of merger.
The surviving bank is, in short, required by statute
to purchase at least some of the shares of stock of
the acquired corporation, assuming that less than all
of the latter’s shareholders agreed to the merger. 12
U.S.C. (Supp. II) 215(b); 12 U.S.C. (Supp. II)
215a(b).
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Recognition of these similarities of a statutory
merger to a stock acquisition—as well as an awareness
of the differences from an asset acquisition (see supra,
pp. 75-77)—may have led this Courtin Brown Shoe Co.
v. United States, 370 U.S. 294, to treat the Brown-
Kinney merger as a stock, not an asset, acquisition, al-
though the merger was effectuated pursuant to statu-
tory provisions similar, in all material respects, to
those involved here.”” Af the outset of its opinion it
said that the action brought by the United States
alleged that “a contemplated merger” between Kinney
and Brown, “through an exchange of ICinney for
Brown stock,” would violate Section 7 of the Clayton

Act. 370 U.S. at 296. The Court then said (ibid.):

The Act, as amended, provides in pertinent
part:

“No corporation engaged in commerce shall
acquire, directly or indirectly, the whole or any
part of the stock or other share capital * * *
of another corporation engaged also in com-
merce, where in any line of commerce in any
section of the country, the effect of such ac-
quisition may be substantially to lessen com-
petition, or to tend to create a monopoly.”

In the Court’s view it was apparently the stock ac-
quisition prohibition of Section 7 which was control-
ling, and the asset acquisition prohibition, represented
by asterisks in the Court’s quotation of the section,
was not considered pertinent.

% Compare $§86, 89 of the New York Stock Corporation
Law with 12 U.S.C. (Supp. IT) 215.

The question of whether the Brown-Kinney merger was
a stock or asset acquisition was not raised or argued in Brown

Shoe, supra.
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B, THE PROPOSED MERGER VIOLATES SECTION 7

Af the 1961 term this Court fully and carefully con-
sidered the circumstances under which a horizontal
merger violates Seetion 7 of the Clayton Act.

The Caurt, in Brown Shoe €o. v. United Stales,
370. T.S. 294, first recognized that the ‘‘dominant
theme pervading congressional consideration of the
1950 amendments was a fear of what was considered
to be a riging tide of economic cencentration in the
American economy” and that a “keystone in the erec-
tion of a barrier” to this tide was “provision of au-
thority for arresting mergers at a time when the trend
to a lessening of competition in a line of commerce
wags still in its incipieney” (370 U.S. 315, 317). In
establishing standards eof illegality to effectuate these
purposes of Congress, the Court held that, while ““the
market share which companies may control by merg-
mg s ene of the most important factors to be con-
sidered” (370 U.S. 343) and is a factor to be con-
sidered in light of the effeets of approving all industry
mergers of this size and not merely the effects of the
one before the Court (370 U.S. 343-344), Congress
indicated plainly that a “merger had to be funetionally
viewed, in the context of its particular industry’’
(370 U.S. 321-322).

Congress, the Court noted, had indicated that the
courts should consider, among others, such factors as
whether “a whole or material part of the competitive
activity of an enterprise, which had been a substantial
factor in competition, had been eliminated” and
whether “the relative size of the acquiring corpora-
tion had inereased to such a point that its advantage
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over competitors threatened to be ‘decisive’’”” (370
T.8. 321, n. 38). To these considerations the Court
added: the degree of concentration -of the industry
in which the merger was to take place, the trend of
the industry towards concentration and dominance
by a few firms, the ease of entry of new firms, and the
presence of such mitigating factors :as the business
failure of one of the parties or the need of two small
firms to merge if they are to become meaningful com-
petitors in the market (370 T.S. 322, 345-346).

In our discussion of the walidity of the PNB-
Girard merger under Section 1 .of the Sherman Act
we have developed in .detail the relevant faefs
bearing upon the factors discussed in Brown
Shoe. We therefore believe it sufficient to indicate in
summary fashion, that in terms of these factors, there
is here far greater danger and probability of a sub-
stantial lessening of competition than in Brown Shoe.
Here, the share of the relevant market which the
merger would bring under the control of the merging
parties, 36 percent™ would incontestably be far
greater than in Brown Shoe, and this increase in con-
centration woeuld vecur in au industry in which there
is every reason to believe that approval of this merger
would require the couxrt “‘do approve future merger
efforts * * * by * * * competitors seeking similar
market shares’’ (370 U.S. 344).*® The whole of the
competitive activity of an enterprise, which had been
a substantial factor in competition, would be elimi-
nated.” These changes would take place in an indus-

3 See supra, p. 39.

5® See supra, pp. 58-59.
© See supra, pp. 39-43.
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try which has, in the last decade, been characterized by
an alarming rush towards concentration ™ and by suxr-
prisingly few new entries to replace the disappearing
competitors.”® The result of the merger would be to
ereate in the relevant market a dominant giant which
would dwarf the comparative position of the Brown-
Kinney combine.* There are, as in Brown Shoe, no
substantial mitigating factors.”

In sum, we submit that under the tests of illegality
applied in Brown Shoe and under the holding in that
case, the merger of PNB and Girard very plainly
violates Section 7 of the Clayton Act.

CONCLUSION

The judgment of the distriet court should be re-
versed, and the cause should be remanded to that
court to enter judgment enjoining the proposed mer-

ger,
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APPENDIX

Section 18(e¢) of the Federal Deposit Insurance
Act, as amended by the Bank Merger Act of May 13,
1960, 74 Stat. 129, 12 U.S.C. (Supp. II) 1828(e),
provides in pertinent part:

# % * No insured bank shall merge or consoli-
date with any other insured bank ox, either di-
rectly or indirectly, acquire the assets of, or as-
sume liability to pay any deposits made in,
any other insured bank without the prior writ-
ten consent (i) of the Comptroller of the Cur-
rency if the acquiring, assuming, or resulting
bank is to be a national bank or a District bank,
or (ii) of the Board of Governors of the Fed-
eral Reserve System if the acquiring, assuming,
or resulting bank is to be a State member bank
(except a Distriet bank), or (iil) of the Cor-
poration if the acquiring, assuming, or result-
ing bank is to be a nonmember insured bank
(except a District bank). * * * In granting
or withholding consent under this subsection,
the Comptroller, the Boaxd, or the Corporation,
as the case may be, shall consider the finan-
cial history and condition of each of the banks
involved, the adequacy of its capital structure,
its future earnings prospects, the general char-
acter of its management, the convenience and
needs of the community to be served, and
whether or not its corporate powers are con-
sistent with the purposes of this chapter. In
the case of a merger, consolidation, aequisi-
tion of assets, or assumption of liabilities, the
appropriate agency shall also take into consid-
eration the effect of the transaction on com-
petition (including any tendency toward monop-
(83)
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oly), and shall not approve the transaction
unless, after considering all of such factors, it
finds the transaction to be in the public inter-
est. In the interests of uniform standards, be-
fore acting on a merger, consolidation, acquisi-
tion of assets, or assumption of liabilities under
this subsection, the agency * * * shall request a
report on the competitive factors involved
from the Attorney Greneral and the other two
banking agencies referred to in this subsec-
tion * * * The Comptroller, the Board, and
the Corporation shall each inelude in its an-
nual report to the Congress a deseription of
each merger, consolidation, acquisition of as-
sets, or assumption of liabilities approved by
it during the period covered by the report,
along with the following information: * * * g
statement by the Comptroller, the Board, or
the Corporation, as the case may be, of the
basis for its approval. * * ¥
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