Office-Supreme Court, U.S,
FILED

JAN 10 1963

" JOHN F. DAVIS, CLERK

s aae o

IN THE

Supreme Court of the United States

OCTOBER TERM, 1962
NO. 83

United States of America,
Appellant,

vl

The Philadelphia National Bank and
Girard Trust Corn Exchange Bank

BRIEF FOR APPELLEES

On Appeal from the United States District Court for the
Eastern District of Pennsylvania

L{

ARTHUR LITTLETON Pamir Prios
Ernest R. vON STARCK Carrorr, R. WETZEL
Dowarp A. Scorr Jorx J. BreENNANW
2107 ﬁ‘iiielgtyg’h%la. Trust Bldg.  Mintourn T. Wrierr, III
B anos. for. The Philadelghia B datong F Cantan Rlase
National Bank, Appellce. Attorneys for Girard Trust Corn

BExchange Bank, Appellge,

II
|

PRESS OF ALLEN, LANE & SCOTT, PHILADELPHIA



INDEX

PAGE
Qunsttons PRESENTED oo voosmen oo connossaeaseiaver i 1
TATOTHS TRVOTNED: & smanivnsvit uans dak s e s s e 2
STATEMENT OF THE CASE ....vvvveerrerecnmercnnaess 2
IIOAuBIION 0 wonsnmnasmeind viniie A 2
Commercial Banking and Competition............ 4
Strueture of Philadelphia Banking................ 9
Concentration in Commercial Banking............ 15
Reasons for the Merger....coveviiiiniieesnennns 20
SUMMARY OF ARGUMENT « v v vvvsennenesnennnnnnens 23
ABHEEIE om0 avm o R oRs S oA s S i 27

I. Section 7 of the Clayton Act is not applicable
because the proposed merger will not involve
gt gogquisition of sloels. . .. seveniacen oo 27

II. The evidence affirmatively shows that the pro-
posed merger will not result in an unreason-
able restraint of trade within the ban of sec-
tion 1 of the Sherman Aet.........oevneen.. 39

4. Competition in commercial banking is
fundamentally different from competi-
tion among industrial and commercial
i PR 40

B. The “market shares” which are the princi-
pal basis of appellant’s case are so dis-
torted as to be meaningless ........... 44



PAGE

1. The four-county area proposed as the
relevant market by appellant does
not correspond to the economic or
commereial realities of commercial
banking in the Philadelphia area... 47

2. Appellant’s statistics do not separate
the business of local banks done
outside the four-county area from
that done withinit................ 52

3. Appellant ignores all of the compe-
tition in the four-county area fur-
nished by competitors located else-
WHere «oviviiiieinnceennneennnn.. 53

C. The evidence establishes that the merger
will not have an adverse effect on hank-
ing competition or on ecompetitors or cus-
tomers of appellees in the Philadelphia
Iy ra—— 99

1. The elimination of competition be-
tween appellees does mnot of itself
constitute an unreasonable restraint
OF TRl vverccsamvmmviveswin v 56

2. The merged bank will not be able to
dominate or have a competitive
advantage over Philadelphia area
banks ......ociiiiiiiiiiiiiia., . 60

3. Appellant’s contention that banking
concentration in Philadelphia will
be undue and dangerous is refuted
by the evidence .................. 64



PAGE

D. The merged bank will be better able to
serve the convenience and needs of the
Philadelphia. community and will in-
erease regional and national competition 70

CONCLUSION +.vvevvnrnnnnnn. A T T R S e 78
DOEETE. . so0 s v I, L s SR R ey i e 81
X DEORNIR o vus o i B, G S S O R kT 81

II. Selected excerpts from the legislative history of
The Bank Merger Aet of 1960 supporting the
view that the dominant intent of Congress
was that any review of bank mergers should
take cognizance of all the special factors which
pertain to banking, money and eredit ........ 84

CITATIONS
(CasEs:

Appalachian Coals, Inc. v. United States, 288 U.S.
FAE [IBER) crninonminarms womtnn @edem i 39

Arrow-Hart & Hegeman Elee, Co. v, Federal Trade
Commission, 291 U.S. 587 (1934) ............ 23, 28-29

Brown Shoe Co. v. United States, 370 U.S. 294 (1962)
24, 29, 31, 40, 47, 57, 58, 59, 67, 71

Chicago Board of Trade v. United States, 246 U.S.

i L S —— 71
BErie Sand & Gravel Co. v. Federal Trade Commis-
sion, 291 T, 2d 279 (3 Cir. 1961) vvevvevrenn.n. 54

Ex parte Worcester County National Bank, 279 U.S.
ST (I0E0) o s nev s sreneyn s sy T e 30



iv

PAGE

Federal Communications Commission v. RCA Com-
munications, Inc., 346 U.S. 86 (1953) ........... 43

Northern Pacific R.R. v. United States, 356 U.S. 1
CRODE) & ou wom v s R R R A 71

Northern Securities Co. ». United States, 193 U.S.
I8T QL) .o cvmeaiiviiniin i viesws PoTeoie 58

Standard Oil Co. ». United States, 221 U.S.1 (1911) 71
State Board of Insurance v. T'odd Shipyards Corp.,

BTO UL 481 (T962). oo v wovwsmaanmsmen svs swsswes 38
Tampa Electric Co. v. Nashville Coal Co., 365 T.S.

SO0 CIBBLT o wosmnm o anmsneis sonses sy smmes 5oy 54
United States . Celanese Corp., 91 F. Supp. 14

(B 0, BLE. I nvesnnomirsnimmmtnsn i 24, 29
United States v. Columbia Steel Co., 334 UT.S. 495

(1) s e E e 40, 54, 55, 57, 58, 67, 71

United States v. duPont & Co., 351 U.S. 377 (1956) 71
United States v». International Harvester Co., 274

VS G08 CEIITY o ooviin s 5505 0iarioiin 45555 4050 45 51
United States ». Lehigh Valley R.R., 254 U.S. 255
(1920) v et e 58-59

United States v. Reading Co., 253 T.S. 26 (1920) 58-59

United States v. Seattle-First National Bank, 321
Uss: 898 (189) .« sesmnvssamsnumevimnd sisnis v 30

United States v. Southern Pacific Co., 259 U.S. 214
CROBRY o sovsmmmies wasse s R R - AN 58

United States ». Union Pacific R.R., 926 T.8. 61
T L P 58

United States v. Yellow Cab Co., 338 U.S. 338 (1949) 39



PAGE
STATUTES:
Bank Merger Act of 1960, 74 Stat. 129, 12 U.S.C.
§1828(c) (Supp. IL) .o vie e iiiieieeannnn, 1,9
- 26,32, 33, 38,43, 59,69, 71, 77, 81
Clayton Act:
§7, 38 Stat. 731, as amended, 64 Stat. 1125, 15
RO 818 5w vssivss 1,2, 3, 23, 24, 27-39, 59, 67, T1

§ 11, 38 Stat. 734, as amended, 15 U.S.C. §21 ...27, 38

Federal Trade Commission Aect, §5 (a)(6), 38 Stat.
719, as amended, 15 U.S.C. §45 (a)(6) .......... 27

National Banking Laws, §215, 73 Stat. 460, 12
UB.0 $215 (Bopp. II) cvees vossm vns 2, 28, 30, 31, 82

Sherman Act, §1, 26 Stat. 209, as amended, 15
USC §1 vevreenrennnnenn 2, 3, 24, 39, 57, 59, 67, T0-71

CONGRESSIONAL MATERIATL:
105 Cong. Ree. 8076, 8128, 8130 (1959) ...35-36,106-109
106 Cong. Rec. 7257, 9711-12, 9715 (1960) 35, 37-38, 96-105

Hearings Before the Antitrust Subcommittee of the
House Committee on the Judiciary, 84th Cong.,
1st Sess., Sexr. 3, Part 1 (1955) ......cvvvvvnnnnn 33

Hearings Before the Antitrust Subcommittee of the
House Committee on the Judiciary, 84th Cong.,
1st Sess., Ser. 8, Part 8 {1955) ...vvvesvairuaias 34

Hearings on S. 3911 Before a Subcommittee of the
Senate Committee on Banking and Currency, 84th
Cong.; 24 Sasi. (1908) asvaversenainvesnavmses 33

Hearings Before the Antitrust Subcommittee of the
House Committee on the Judiciary, 85th Cong.,
16t Sess., Ber, 2 (1007) .cvivmrrsarsssssins e s 33



PAGE

Hearings Before a Subcommittee of the Senate
Committee on Banking and Currency on the
Tinancial Institutions Aect of 1957, 85th Cong.,
dat Bops, - Part 2 (1987) vovesn sin v smmpans womspme 33

Hearings Pursuant to S. Res. 231 Before the Sub-
committee on Antitrust and Monopoly of the
Senate Committee on the Judiciary, 85th Cong.,

20 5688, [1OOBY: v iinis sommiion swsimns & sna s isien 80

Hearings on S. 1062 Before the Senate Committee
on Banking and Currency, 86th Cong., 1st Sess.

(1959) + et et et e et e 33
H. Rep. No. 1191, 81st Cong., 1st Sess. (1949) .... 29
H. Rep. No. 1416, 86th Cong., 2d Sess.

510 1) R ——— A T e 34, 43, 93-95

S. Rep. No. 1775, 81st Cong., 2d Sess. (1950) .... 29
S. Rep. No. 196, 86th Cong., 1st Sess.

i L 34-35, 36, 43, 84-93
MISCELLANEOUS :
1 Davis, Administrative Law Treatise §4.04 ...... 37
Funk, Antitrust Legislation Affecting Bank Mergers,
75 Banking L.J. 369 (1958) ......ccvvvivnnennnn. 32

Report of the Attorney General’s National Commit-
tee to Study the Antitrust Laws 115-116 (1955).. 29

Wemple & Cutler, The Federal Bank Merger Law
and the Antitrust Laws, XVI Bus. Law. 994
LEOBLY ssins vosatinn ipuansspmmmeapssyans v 32



In TEE
Supreme Court of the United States

OcroBEr TERM, 1962

No. 83

Uwnited States of America,
Appellant

V.

The Philadelphia National Bank and
. Girard Trust Corn Exchange Banlk

ON AppEAL FROM THE UNitep STATES DistricT COURT
FOR THE HWASTERN DISTRICT OF PENNSYLVANTA

BRIEF FOR APPELLEES

QUESTIONS PRESENTED

1. Whether the proposed merger of appellees,
pursuant to the national banking laws and the ap-
proval of the Comptroller of the Currency acting
under the Bank Merger Act of 1960, is subject to
seetion 7 of the Clayton Act.

2. Whether it was clearly erroneous for the
distriet court to find that the record established that
the merger of appellees would not constitute an unrea-



2 Statutes Involved—Statement of the Case.

sonable restraint of trade under section 1 of the
Sherman Act. ' ’

STATUTES INVOLVED

Section 1 of the Sherman Act, 26 Stat. 209, as
amended, 15 U.S.C. § 1, and section 7 of the Clayton
Act, 38 Stat. 731, as amended, 15 U.S.C. §18, are
printed at pages 2-3 of appellant’s brief. The Bank
Merger Act of 1960, 74 Stat. 129, 12 U.S.C. § 1828(¢)
(Supp. II), and section 215(e) of the National Bank-
ing Laws, 73 Stat. 462, 12 U.S.C. § 215(e) (Supp. IT),
are set forth in the appendix to this brief at pages 81
and. 82.

STATEMENT OF THE CASE

INTRODUCTION

The Philadelphia National Bank (‘“PNB’’), a na-
tional bank, and Girard Trust Corn Exchange Bank
(““Girard’”), a Pennsylvania state bank, adopted a
plan of merger on November 15, 1960 and filed an
application for approval of the merger (GX &7, R.
2423)* with the Comptroller of the Currency as re-
quired by the Bank Merger Act and section 215 of
the national banking laws. In accordance with the pro-
visions of the Bank Merger Act the Comptroller re-
ceived advisory reports ‘‘on the competitive factors
involved’’ from the Board of Governors of the Federal

* Appellees have followed the method of designating exhibits

and findings of fact set forth at page 4, footnote 2 of appellant’s
brief.
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Reserve System (GX 161, R, 2822), the Attorney Gen-
eral (GX 162, R. 2834) and the Federal Deposit Insur-
ance Corporation (GX 163, R. 2845). After consider-
ation of the competitive factors and the banking fac-
tors specified in the Act, the Comptroller found that
the merger would be in the public interest (GX 164,
R. 2857) and gave his approval of it on February 24,
1961 (DX 14, R. 3049). The following day the com-
plaint in this action was filed by the Attorney General
to enjoin the merger as an alleged violation of section
7 of the Clayton Act and section 1 of the Sherman Act.

The trial began on June 5, 1961 and ended on
August 3, 1961. Appellant offered 255 exhibits and
called 21 witnesses. Appellees offered 70 exhibits and
called 29 witnesses. After hearing oral argument
the distriet court filed, on January 15, 1962, an opinion
accompanied by findings of fact and conclusions of
law (R. 3629) and an order dismissing the complaint
(R. 3669). Appellant took an appeal to this Court
and probable jurisdiction was noted on May 21, 1962,
369 U.S. 883 (1962).

The distriet court’s conclusion that the proposed
merger would not violate section 7 of the Clayton Act
or section 1 of the Sherman Act was based on evidence
which disclosed the nature of commercial banking,
the complexity of banking markets, the peculiar nature
of the regulated competition among commercial banks,
and particularly the strueture of commereial banking
in the Philadelphia area. In reaching this conclusion
the distriet court found that ‘‘commercial banking is
wholly different from industrial or commercial busi-
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nesses’” (F'dg. 9a, R. 3490), and rejected the argument
of appellant that statistics and size comparisons, which
might be some evidence of power to control the market
in industry or commerce, have a similar significance
in commereial banking. Whatever appellant’s figures
might mean if they really represented market shares,
and if this case dealt with steel companies, shoe com-
panies, or railroads, the district court found that they
do not establish, or even imply, a substantial lessening
of competition, or a tendency to create a monopoly, or
an unreasonable restraint in the field of commercial
banking in the Philadelphia area.

This Statement will be devoted to the facts that
led the district court to reject appellant’s argument,
which it said was not supported by ““a single shred of
evidence’’ (R. 3666).*

COMMERCIAL BANKING AND COMPETITION

Commercial banks are the only institutions which
are permitted by law to receive demand deposits
(R. 3646), and by far the largest part of a commer-
cial bank’s resources is derived from such deposits.
For example, approximately 72% of the merged bank’s
resources will be demand deposits which the depositors
can withdraw immediately, and approximately 159%
will be time and savings deposits which the depositors
can. withdraw upon short notice (GX 57, R. 2449).
Consequently a total of 87% of the merged bank’s
assets will be subject to the dietates of its customers.

* A summary of the evidence may he found at pages 4 and
92-81 of Girard’s motion to affirm,
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Unlike an industrial or commercial enterprise which
owns or controls its assets, a commercial bank ‘“owes”
the great bulk of its resources and owes them to the
very persons whose patronage it seeks to retain.

The funds so obtained by commercial banks plus
their relatively small invested capital, less the reserves
required by law and sound banking practice, are
lent to customers in a variety of ways, such as by
short-term secured and unsecured loans, mortgage
loans, and installment loans on automobiles and other
consumer goods (GX 57, R. 2451). In addition, some
eommercial banks, including appeliees, provide frust
services and many other services such as investment
advice, credit information, and payroll accounting
(DX 38, R. 3176). However, the bulk of a commer-
cial bank’s business generally consists of short-term
loans because long-term loans would inhibit immediate
repayment of the demand deposits from which the
largest portion of the loans has been made (R. 3647).

Customers with high borrowing requirements reg-
ularly maintain substantial demand deposits which on
the average far exceed their loans (Fdg. 197a, R.
3517). For example, the average demand deposits of
PNB’s largest borrowing customers are twice as great
as their average loans (DX 26, R. 3163) and Girard’s
are more than one and a half times as great (DX 40,
R. 3181). This excess of deposits, less reserves, is avail-
able for lending to other customers (R. 937).

A commercial bank is, in general, not permitted
to have outstanding loans to any one customer in
excess of 109 of the bank’s capital and surplus (R.
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3647). This lending limit is of no consequence to the av-
erage borrower, but it is a matter of concern to larger
borrowers who generally seek out a bank which has a
limit safely beyond the borrower’s anticipated require-
ments (Fdg. 179a, R. 3513-3514). While loans which
exceed a single bank’s limit can be participated in by
other banks, borrowers prefer not to deal with a num-
ber of participating banks because of the administra-
tive burden, the added cost of maintaining deposit
balances with a number of banks, the confidential na-
ture of banking relationships and the time eonsumed
in developing them (Fdg. 186a, R. 3515, 3667). Hor
that reason and because of the possible loss of cus-
tomers and deposits, large banks seldom participate
loans to other large banks (Ibid.).*

Commereial banks are subjeet to extensive regula-
tion by law and by the Federal Reserve Board, the
Comptroller of the Currency, the Federal Deposit
Insurance Corporation and state banking authorities
(Fdg. 10a, R. 3490). The principal purpose of this
regulation is to protect the banks’ depositors and the
economy from what have been the disastrous effects
of unrestricted competition in the past (Fdg. 11a, R.
3490; R. 1370-1371).

Banks must obtain approval from publie authori-
ties not only in order to enter the business but also
for the establishment and location of the offices where
they will conduect it (F'dg. 19a, R. 3491).

* Small banks participate loans to large banks where they al-

ready maintain substantial deposits as compensation for such parti-
cipations and other correspondent services (I'dg. 186(d)a, R. 3515).
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Commercial banks are not permitted to pay inter-
est on demand deposits and the maximum interest
which they may pay on time and savings deposits is
fixed by regulation (Fdg. 13a, R. 3490).

The maximum interest rates which may be
charged on loans are fixed by state usury laws and,
while in many states these laws do not apply to loans
to corporations, in practice they become a ceiling for
most such loans (R. 1463-1464). Minimum interest
rates are directly affected by a variety of forces
operating in the money market. These include the
open market practices of the Federal Reserve Board
‘in buying and selling government securities, which
affect the supply of lendable funds; the reserve re-
quirements of the Federal Reserve Board and the
state banking authorities, which also affect the supply
of lendable funds; and the rediscount rate fixed by the
I'ederal Reserve Banks for loans they make to mem-
ber banks. All of these forces significantly influence
the supply of and demand for monrey and thus directly
affect the “prime rate’’ charged by the nation’s larg-
est banks to their customers with the highest credit
standing (Fdg. 172, R. 3491).* The prime rate
in turn sets a practical minimum for interest rates
throughout the country. Between these maximum and
minimum rates the interest charged by a bank to
a particular customer depends primarily upon that
customer’s credit standing. Since eredit evaluations by
different banks are generally similar (Hdgs. 30a-31a,

* The merged bank would not be large enough to have any
influence in setting the prime rate (¥'dg. 18a, R. 3491).
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R. 3492; R. 940, 1243) there is little price competition
in the setting of inferest rates (R. 1364, 1366-1369).

In addition there are simple business reasons
why there is no significant interest rate competition
among commercial banks. If a bank were to reduce
its rates it would soon exhaust its available funds, and
if it were to increase them it would quickly lose bor-
rowers to other banks (Hdgs. 32a-33a, R. 3492).

Commercial banks must be concerned not only
with competition from other commercial banks but also
with eompetition from other financial institutions and
alternative investments. Exhibit D 41 (R. 3182-3184)
shows such competition for each banking function. For
example, when interest rates are favorable large cor-
porate depositors invest working capital, that might
otherwise be on deposif, in short term government obli-
gations, commercial paper, bankers’ acceptances and re-
purchase agreements (R. 1381, 1719-1721). Again, the
amount of savings deposits held by commercial banks
is far less than the amount held by mutual savings
banks, savings and loan associations and eredit unions
which are permitted to pay higher rates (DX 32, R.
3168; DX 34, R. 3171; DX 61, R. 3283; R. 1388-1391).
In their lending functions commercial banks must
meet competition not only from those institutions but
also from small loan companies, consumer discount
companies, commercial finance companies, insurance
companies, pension trusts and factors (R. 1393-1401,
1729-1730).

The nature of commercial banking makes possible
suceessful competition between small banks and large.
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On the strength of the testimony of experienced
banking witnesses the district court found that the
principal factors in competition among commercial
banks are convenience, quality of service, personal
relationships, and the capacity to meet the require-
ments of customers (Fdg. 37a, R. 3493). In this con-
nection the distriet court made these two significant
findings:

“Large commercial banks do not have a
competitive advantage for business within the
range of the resources of smaller banks. In that
range, small banks are able to compete as effec-
tively as large banks.” (Fdg. 40a, R. 3493).

“The growth of a small bank is not adversely
affected by the existence of a large competing
bank; in most cases small banks grow faster than
large banks, which find it difficult to maintain
their positions relative to small banks.” (Fdg.
41a, R. 3493).

Stated another way, this equality of competitive
opportunity in commercial banking prevents large
size from conferring ‘“‘dominance”, the power to con-
trol either customers or other banks. Hach bank
available to a potential or existing customer has the
same chance to attract or hold that customer so long
as his requirements are within the range of the bank’s
TesouTrees.

STRUCTURE O PHILADELPHTA BANKING

Commercial banks sell their services in loecal, re-
gional, national and international markets, which
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overlap and are difficult to define (Fdg. 45a, R. 3494).
Appellees do business in all of these markets, but ap-
pellant has chosen as the relevant geographic market
a local area determined by political houndaries alone.
Appellant has defined this market as Philadelphia
County and the three adjacent Pennsylvania counties,
Bucks, Montgomery and Delaware. The map on the
following page shows those counties as well as the
others referred fo in the record, which are a part of
the Third Federal Reserve District.

Philadelphia is the industrial, commercial and
finanecial hub of a metropolitan area consisting of those
four counties and Chester County in Pennsylvania,
as well as Camden, Burlington and Gloucester Coun-
ties in New Jersey (R. 2276, 2290). This is the stand-
ard census area (R. 2274). The distriet court con-
cluded that at the very least the relevant geographic
market consists of this eight-county area, or the
slightly larger ten-county area which includes also
Mercer and New Castle counties, ‘““and definitely New
York City’” (R. 3653).

Even the most modest customers are free to do
business across political boundaries and do so (Hdg.
49a, R. 3494). Banks in New York, Chicago, San
Francisco and many other large cities actively solicit
and obtain accounts in the Philadelphia area® and
conversely appellees solicit and obtain business from

*Pdg. 52a, R, 3495-3496; R. 1237-1238, 1611-1612, 1614-1616,
1620-1623, 1625-1628, 1663, 1702-1704, 1714, 1797, 1825-1826,
1898-1899, 1941, 2025-2028, 2065-2070, 2098-2100, 2103-2104, 2112,

2117-2123, 2126-2133, 2142-2145, 2148, 2152.2155, 2167-2175,
2180-2181.
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12 Statement of the Case.

distant places (Fdgs. 50a-51a, R. 3494-3495). The far
reaching nature of appellees’ banking business is re-
flected by the fact that 44% in dollar amount of their
loans are made to borrowers located outside the four-
county area (DX 30, R. 3167). Actually appellees
derive a greater amount of their commercial and
industrial loans from the northeastern United States
outside the Third Federal Reserve District than they
do from Bucks, Delaware and Montgomery Counties
(DX 63, R. 3285).

The district court concluded that a relevant maz-
ket area must be determined not only from the point
of view of the bank but also from the point of view
of the customer, and that the customer’s geographic
market for banking services is determined by the loca-
tion of the alternmative sources from which he can
obtain those services (I'dgs. 46a-49a, R. 3494). Cus-
tomers of appellees representing at least 68% in dol-
lar volume of their commercial and industrial loans,
and at least 64% in dollar volume of their business
demand deposits have banking choices which include
commercial banks located outside the four-county area
(Fdg. 52(e)a, R. 3496; DX 43, R. 3185). Upon the
hasis of such evidence the distriet court concluded
that the relevant market area is probably ‘“the greater
part of the northeastern United States’” (R. 3653).

Despite the fact that the district court refused
to accept the four-county area as the relevant market,
it nonetheless tested the competitive effects of the
proposed merger in that limited area (R. 3654). It
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noted that borrowers would have available the follow-
ing alternatives within that area after the merger*®
(Fdg. 158a, R, 3510, 3660) :

*  Number of Commercial Banks
in the 4-County Aresa
After the Merger Able to
Size of Loan Accommodate Such Customers
Under $10,000 ........... 41
$ 10,000-$ 24,999 ..... 39
95,000- 49,999 ..... 35
50,000- 99,999 ..... 27
100,000- 249999 ..... 18
950,000~ 499,999 ..... 10
500,000- 999,999 ..... 7
1,000,000 2,499,999 . .... 4
2,500,000- 4,999,999 ... .. 3
5,000,000— 7,999,999 ..... 2
8,000,000-15,000,000 ..... 1

The distriet court found that these banks ‘‘today
are sfrong and vigorous competitors in offering com-
mercial banking services to the public” (I'dg. 123a,
R. 3505). It also found that banks from other cities
are active competitors in this area, particularly for
the larger loans. Many of these competitors are lo-
cated in New York City where, for example, there
are 17 banks with lending limits higher than
$1,000,000 (DX 39, R. 3179). The district court ob-

* PNB has a lending limit of $8,000,000 and Girard’s limit is
$6,000,000. The merger agreement provides for an increase ¢f the
capital stock and surplus of the proposed new bank at merger from
the combined total of $140,000,000 to $150,000,000, prinecipally by a

transfer from undivided profits (GX 57, R. 2452). The merged bank
will therefore have a lending limit of $15,000,000.
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served that ‘“the main bone of contention here is
that the merger will have its most serious effects
on small and medium size horrowers. The above fig-
ures, however, indicate to the Court that there are
more than an adequate number of sources for these
types of borrowers. In faet, it has been established
that a borrower turned down by three banks would
be unable, with few exceptions, to obtain a loan at
another commercial bank. And, of course, those box-
rowers in need of larger loans are not limited to the
few banks in Philadelphia capable of making such a

loan” (R. 3660).

The statistiecs relied on by appellant to show a
restraint of trade in the four-county area include only
the amount of loans, deposits and other types of bank-
ing business done throughout the United States by
each commereial bank with headquarters in the four-
county area. For each class of business the amount
done by appellees is then expressed as a percenfage
of the total amount done by all those banks as though
this figure represented a market share. For example,
the combined total loans of appellees is computed to
be 34% of all the loans held by banks physically
located in the four-county area. There is no break-
down of these figures between the amounts represent-
ing loans made to customers inside the four-county
area and those made to customers outside, although
as to appellees it is known that 44% of their loans
are made to borrowers located outside the four-county
area (DX 30, R. 3167). Nor has appellant included
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any -figures showing the amount of loans made to
customers inside the area by banks located outside
the area, although witness after witness testified that
large banks from New York and other cities regu-
larly solicit and obtain business in the Philadelphia
area (R. 3653 ; see fn., p. 10, supra).

No witness was offered by appellant to provide
any interpretation or explanation of these figures or
of their significance in support of appellant’s theories.
The distriet court necessarily concluded that there is
no evidence discloging appellees’ portion of the bank-
ing business done in the four-county area or any other
area (Fdgs. 56a-57a, R. 3496-3497).

CONCENTRATION IN COMMERCIAL BANKING

The proposed merger would reduce from 42 to 41
the total number of existing banks in appellant’s four-
county area capable of lending a single customer up
to $10,000. It would reduce from 8 to 7 the number of
banks in that area capable of lending as much as
$1,000,000 to a single customer. It would not reduce
the number of banks from New York, Boston,
Chicago and other cities doing business in Philadel-
phia, but it would for the first time create a bank in
Philadelphia capable of lending up to $15,000,000 to
one horrower. The district court concluded that “‘all
types of ecustomers, including small businessmen,
would have ample alternative choices for commercial
banking services after the merger” (Fdg. 161a,
R. 3511) and that the availability of these alternatives
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¢leads to the inescapable conclusion that any tendency
toward monopoly or oligopoly at this stage is
non-existent”’ (R. 3662).

Prior to 1951, PNB and Girard were wholesale
banks dealing primarily with large customers (Fdg.
101a, R. 3502). Because of the population growth in
suburban areas, the expansion of commerce and in-
dustry, and the increase in the importance of small
customers, PNB and Girard independently changed
their policies and began to enter into retail banking
services and branch banking (I'dg. 102a, R. 3502-
3003). The mergers which both banks engaged in
after 1951 were for the purpose of effectuating this
new policy (Ibid.). The district court concluded that
it has been shown that mergers with existing banks
in the suburbs of Philadelphia were, in many cases,
the only feasible way for larger banks to follow the
migration of many of their customers into these areas.
In addition, in many cases, it appears the small
banks in the four-county area have found mergers
with larger banks to be a solution to their prob-
lems of inadequate banking services, rising ecosts,
and management sucecession’ (R. 3661). The district
court added that ‘‘although the defendants have en-
gaged in prior mergers, these mergers have had valid
business purposes as the motivating force” (R. 3661).

These mergers with smaller banks in the suburbs
have increased the banking services available in those
communities while at the same time they have not pre-
vented substantial growth of the other banks in those
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areas (Pdgs. 103a-105a, 108a-122a, R. 3503-3505). On
the basis of the testimony of the Philadelphia banking
witnesses, including appellant’s one expert on Phila-
delphia banking (R. 976), the distriet court concluded
that the effect of prior bank mergers in the Philadel-
phia area had been to inerease and sharpen competi-
tion among commercial banks (Fdg. 107a, R. 3503).

The distriet eourt, after reviewing the *“concentra-
tion” percentages computed by appellant,* found that
“no dangerously potential concentration will result
from this merger” (R. 3656-3658). In reaching this
conclusion, the court considered percentage figures
from other cities in the United States. On the follow-
ing page there is set forth a list of 110 cities in
the United States with population of 100,000 or more
ranked in accordance with the percentage of total bank
assets held by the largest bank in each city. The
largest bank in each of 78 of those cities holds more
than the 36.2%, which would be held by the merged
bank in Philadelphia. Moreover, of 224 cities with
population of over 50,000, there are 190 which have a
commercial bank holding 35% or more of the total
commercial banking assets in the city, and 96 which
have a bank holding more than 509 of such assets
(DX 46, R. 3193-3207; F'dg. 136a, R. 3507). There was
no evidence offered to show that such concentration
in any bank in any ecity had given it an advantage

% As generally used by appeilant the term “concentration”
appears to mean the percentage of banking resources in a particular
Jocality held by 2 bank or banks. See Fdgs, 374-384, R. 3411-3418.
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Assgets of the Largest Commercinl Bonks as Per Cent of Total Assets of all
Commercial Banks in Cities with Population Over 100,000

Percentages as of June 30, 1956, except Philadelphis, December 31, 1960,
giving pro forma effect to the merger

Y. Gy Tds oepcniigs s 884
‘2. Dearborn, Mich, ........... 82.2
3. Niagara Falls, N. Y, ......, 79.2
4. Cambridge, Mass, ......... 73.1
§. Qreenshoro, N. C. ......... 69.4
6. Savapneh, Ga, ............ 69.1
7. Birmingham, Ala. ......... 63.8
8. Yonkers, N. ¥. .....co00utn 2.2
9, Patorson, N.J. ............ 61.0
10, Dayton, Ohio ............. 61.5
11, Corpus Christi, Texas ...... 60.4
12, Pittsburgh, Pa. ........... 60.0
13, Montgomery, Ala. ......... 59.3
14, Toledo, Ohio .............. 59.1
15, San Francisco, Calif........ 587
168. Providence, R. L. .......... 57.9
17, Camden, N. J. ...vvvvvven 56.8
18, Scranton, Pa. «v..vinnnn.. 56.6
19, Phoenix, Ariz. ..........., 56.5
80, Charlotte, M. C. .....covnss 56.2
21. Worecester, Mass., .......... 56.0
22, Xnoxville, Tenn, .......... 55,6
23. Bt. Paul, Minn. ........... 55.0
24, Madison, Wis. ............ 55.5
25. Norfolk, Va. _............ 55.1
26, Jackson, Miss, ............ 55.0
27. Chattanooga, Tenn, ......., 54.0
28, Boston, Masi, .....c00uvees b4,
20, Athany, N. ¥ iiavivvevans 54.0
30. Columbus, Ohio ........,.. 53.5
21, Buffalo, W ¥e svusias vacnas DY
32. Bridgeport, Conn. .,....... 523
33. Tacoma, Wash, ........... 50.6
34, New Bedford, Mass. ..... oo 407
85. Hartford, Conn, ......... .. 402
36, Oklahoma City, Okla. ...... 48.3
37, Allentown, Pa. ............ 48.3
38, Mihvaukee, Wis, ..... dwiah. B8
39, Portland, Oreg. ........... 47.9
40, Omaha, Nebr. ............. 47.9
41, Mobile, Ala, ......covunnnn 47.7
48, Ttiea, N. ¥, ... ii0viara.. 478
43, Wichita, Kans. ............ 47.6
44, Albuquerque, N. M. ........ 474
45, El Pago, Texas8 ..cvvevvinns 471
46. Detroit, Mich, ............. 46.9
47, Akron, Ohio ............,. 46.7
48, Seattle, Wash, ..........., 461
49, gfokane, Wash, ,.oovevcass 45.8
50. Memphig, Tenn, ,.......... 45.7
51, Portsmouth, Va. ..... venn. 40,8
52, Hammond, Ind. ........... 45.5
53, South Bend, Ind, .......... 45.5
54, Fort Wayne, Ind, ......... 455
55. Shreveport, La. ........... 454

(DX 47, R. 3208)

56. Cleveland, Ohio .......... 45.2
67, Rochester, N. ¥, ......... 44.9
58, Duluth, Minn, ........... 44.7
59. Amarillo, Texas .......... 42.9
60, Tulsa, Okla, .....c0v00ve. 423
61, Indianapolis, Tnd, ........ 411
42. Wichita Fally, Texay ..... 41.0
63. Miami, Fla. ............. 40.9
64, New 6rleans, Lo cocavess 30.9
L T 2 e 39.6
06. Lincoln, Nebr, ........... 39.2
07, Los Angeles, Calif. ....... 39.1
08} Golumbus’ Gab ------- ke 39'0
89, Nashville, Tenn, ......... 38.6
70. Rockford, TN ............ 38.4
71. Minneapolis, Minn, ....... 38.3
72. Evangville, Ind, .......... 38.3
73, gpﬁngﬁalé, Maza, . oionnin 38.2
74, Trenton, N, J. ......vvnne 37.8
75, Waterbury, Conn, ........ 37T
76. Fort Worth, Texas ....... 374
77, Peorin, Il ....... Py 37.2
78. Youngstown, Ohio ........ 371
79. Philadelphia, Pa. ........ 36.2
80, Tampa, Fla. ...cocvunen. 36.2
81I Newa‘r Nl J'I L R B B B L A 35'9
82, Elizabeth, N, J. .......... 35.8
83. Dallas, Texas ............ 35.8
84. New Haven, Conn. ........ 35.6
85, Syrecuse, N. Y, ....... ... 358
86, Atlint®, G «usinee i G0
87. Lubbock, Texas .......... 30.0
88. Kanses City, Mo. ......... 34,8
89. Jacksonville, Fla. ...vuu... 34.8
90, Austin, Texes ............ 34,7
91. Little Rock, Ark. ......... 33.9
92. Cincinnati, Ohio .......... 33.8
93. Houston, Texas .......... 32.9
94, Canton, Ohio ... c0vuuess 32
95, 8¢, Petersburg, Fla. ....... 314
96, Des Moines, Iowa ........ 31.2
97, Richmond, Va. ........... 31.0
98. Louisville, Y. ....0o00vuse 30.7
99, Washington, D. C. ........ 30.5
100. Topeka, Kans. ........... 28.7
101, St. Louis, MOs ..vvvrenn. 27.8
102, Baton Rouge, La. ........ 27.8
103, San Antonio, Texas ,,..... 27.7
104, Jersey City, N. J. ........ 26.8
105, Chicago, IL ............. 25.8
108. Salt Lake City, Utah ..... 24.5
107. Eansas City, Eans. ....... 24,1
108. Baltimore, Md. ..,....... 23.1
109, Denver, Colo. ........cuun 22.5
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over other banks or had had any effect whatever on
competition. The only evidence was to the eontrary
(R. 1954, 1956).

Lewellyn A. Jennings, former First Deputy
Comptroller of the Currenecy, who had more than
thirty years’ experience in banking throughout the
country (R. 1929-1935), festified that the large per-
centage of local bank assets held by the largest bank
in so many ecities is due to ‘‘a need in these com-
munities for a lead bank large enough to accommodate
the borrowing needs, the general banking needs of
commeree and industry in the eommunities’’ (R. 1956).
Mr. Jennings also testified that studies of banks over
the ten-year period, 1946-1956, showed that in most
large cities the largest banks lost ground to their
competitors (R. 1958-1960; DX 46, R. 3195-3207; DX
21, R. 3099-3151), and that studies of the 100 largest
banks in the United States showed that they held
56.7% of all commercial bank deposits in 1940 and
only 45.79% in 1958 (R. 1962; DX 48, R. 3247). Iin-
ally, he stated that ‘‘concentration,” measured as ap-
pellant measures it in this case, “is not an effective
deterrent in any way to the adequate functioning and
the competitive position of the smaller institutions’
(R. 1959). This is consistent with the conclusion of the
FDIC in a study of banking concentration (DX 48,
R. 3258) that ‘‘. . . there is no fixed relationship be-
tween changes in concentration and changes in com-
petition.”



20 Statement of the Case.

REASONS FOR THE MERGER

Philadelphia area banks have met the postwar
problems presented by the wider distribution of popu-
lation and the increasing needs of individuals and of
small businesses by enlarging the number of banking
offices in the area from 178 to 283 and by providing a
full line of banking services at these locations (GX
13(8), R. 2385; R. 1596-1598). There is ample banking
accommodation to meet the needs of individuals and
smaller businesses (R. 3660). On the other hand, bank-
ing resources and lending limits have not kept pace
with the eredit requirements of the larger local enter-
prises. Exhibit D 25 (R. 3157) shows that in the Phila-
delphia area between 1940 and 1960 the total sales of
large corporations, value added by manufacture and
personal income have each increased four-fold. During
the same period the total assets of Philadelphia banks
and the PNB lending limit, which is the largest in the
area, have increased by only half as much. Although
Philadelphia is fourth or fifth among the twelve
largest metropolitan areas in the United States when
ranked on the basis of the usual measures of economic
activity, it ranks only ninth on the basis of the size of
its largest bank (GX 57, R. 2531-2535).

PNB has a lending limit of $8,000,000 and Girard’s
Limit is $6,000,000 (DX 15, R. 3052). On the basis
of the testimony of executives of eight competing
Philadelphia banks, executives of seven of the larger
companies in the Philadelphia area, an officer of the
Philadelphia Industrial Development Corporation, the
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Mayor of Philadelphia, a former First Deputy Comp-
troller of the Currency and a member of the Penn-
sylvania State Banking Board, the district court
found ‘‘There is presently no Philadelphia bank large
enough to serve adequately the banking needs of large
industry in the Philadelphia area’ (F'dg. 178a, R.
3513).

The distriet court found that the higher lending
limit of $15,000,000 and the additional resources of
the merged bank would permit it to serve more ade-
quately the credit requirements of large industry,
to give greater assistance to new or growing com-
panies, and to attract new business to the Philadel-
phia area, which in turn would benefit other local
banks (Fdgs. 193a-207a, R. 3517-3518).

As a result of the inadequacy of banking re-
sources in the Philadelphia area, Iarger Ilocal enter-
prises have been forced to establish relationships
with banks in other ecities. Bach appellee has lost
business as a result of this movement and each is
greatly coneerned that it will lose more ag its present
customers’ banking requirements increase (R. 1613-
1623, 1699, 1706).

The numerical extent of the competition which
appellees face from larger banks in other metropolitan
centers is evident from the fact that there are twenty
commercial banks in the United States which have
lending limits greater than that of PNB, of which
nine are in cities smaller than Philadelphia (DX 24,
R. 3154; Fdg. 135a, R. 3507). The intensity of com-
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petition from banks in other cities was aftested to
by the loeal businessmen and bankers who testified
(Fdg. 52a, R. 3495-3496; see fn., p. 10, supra). For
example, it was said that Philadelphia “swarms’ with
solicitors from outside banks (R. 1825-1826); that
deposit accounts from $10,000 up are regularly sought
in Philadelphia by outside banks (R. 2025-2028) ; and
that Philadelphia is the ‘““happy hunting ground’’ for
New York banks (R. 1899), None of this testimony
was contradicted.

The fundamental reason for the proposed merger
is to correct this imbalance in Philadelphia and to
meet this competition from larger banks throughout
the country by providing a bank in Philadelphia with
resources, lending limit and services more in keeping
with the banking requirements of the larger local
enterprises. This business is important to appellees,
In June 1960, at least 70% of PNB’s total business
demand deposits were from customers for whom there
is competition from banks elsewhere. Loans to such
customers amounted to 74% of all its commerecial and
industrial loans (DX 43, R. 3185). In the case of
Girard, at least 55% of its business demand deposits
and 59% of its commercial and industrial loans were
those of customers of the same type (DX 43, R. 3185).

Although the substantial resources and higher
Iending limit of the merged bank will tend to attract
Iarger customers, to be truly competitive with the
New York banks the merged bank must also offer

more specialized services than are presently possible
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with the existing resources and staff of each appellee.
Hor example, departments will be organized by cate-
gories of industries in order to render expert business
. and banking advice (R. 1607-1608, 1710). The addi-
tional resources will also enable the bank to develop
its foreign services by increasing the capital of PNB’s
international investment eompany and by forming an
international banking corporation with an office in
New York and, later, London (R. 1710-1712).

the

The distriet court summarized this final aspect of
case by saying (R. 3667):

“The testimony discloses that the competitive
effect upon all Philadelphia commercial banks
will be minimal, The larger bank, however, will
be able to compete on better terms and in a
better atmosphere with the banks of other cities
and states that have been draining this area of
banking business which might well be and per-
haps properly should be handled here, and which
cannot be handled under present eircumstances.
That it will benefit the city and area has been
established eclearly by a fair preponderance of
the evidence, as has been set forth in the Findings
of Fact of the defendants previously affirmed.”

SUMMARY OF ARGUMENT

I
Section 7 of the Clayton Act is inapplicable be-

cause the proposed merger does not involve an acquisi-
tion of stock. Arrow-Hart & Hegeman Llec. Co. v.
Federal Trade Commission, 291 U.S. 587 (1934);
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United States v. Celamese Corp., 91 F. Supp. 14
(S.D.N.Y. 1950) ; Brown Shoe Co. v. United States,
370 U.S. 294, 313 (1962). The 1950 amendment ex-
tended the Aet to control asset acquisitions, but only
in the case of corporations subject to the jurisdiction
of the Federal Trade Commission, and banks are not
subject thereto. The inapplicability of section 7 of the
Clayton Act to bank mergers has been consistently
recognized by Congress, and was repeatedly asserted
by the Department of Justice until it brought this
suit.
II

The decision below was based on appellees’
evidence that the proposed merger will not create an
unreasonable restraint of trade in violation of section
1 of the Sherman Aect, and also on the absence of any
evidence from appellant that the merged bank will
have the power fo inhibit competition, to dominate or
influence its competitors or to affect adversely the
availability and adequacy of banking services to the
publie.

Appeliees’ evidence, consisting of testimony of
experts with long experience in commercial banking,
and of many bankers and businessmen in the Phila-
delphia area, showed that the merger could not and
would not have an adverse effeect on competition.
This evidence showed that a large bank has no com-
petitive advantage over smaller banks for business
within the resources of the smaller bank, that small
banks grow more rapidly than large banks, and that
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because of the nature of banking and the vigor of
competition among the 41 Philadelphia area banks the
merged bank will have no power to affect adversely its
competitors or banking competition.

The evidence showed that past mergers of Phila-
delphia area banks were a response to the needs of the
area for better banking service. Those mergers did
not adversely affect ecompetition but on the contrary
increased and sharpened it. Appellant’s claim of ‘‘un-
due concentration” is nothing more than the use of a
term common to antitrust cases involving industrial or
commercial business and is based solely on statistics.
Appellant made no attempt to explain the applicabil-
ity of that concept to commercial banking. Banking
““concentration’ in Philadelphia after the proposed
merger will be well below that in most other large
cities, none of which was shown to be without effective
banking competition or adequate banking service.

Appellant fails to recognize the essential differ-
ences between competition in commercial banking and
competition in other industries. These differences arise
from the unique nature of commercial banking and
money and credit, and from the effect of governmental
regulation which restriets competition in banking for
the protection of depositors and the public. The result
ig that compefition among banks is largely limited to
convenience and quality of service and involves ‘‘price”
competition only to a minor degree, Small banks can
thus compete effectively with large banks for busi-
ness within the range of the resources of the small
bank.
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Ignoring this fundamental difference appellant
seeks to apply to this case the concept of ‘‘share of
the market’’ utilized in antitrust cases involving in-
dustrial and commercial enterprises. Moreover, the
statistics introduced by appellant are restricted to
Philadelphia and three of its six contiguous counties
and are meaningless since the relevant geographic
market is far larger than those four counties, Appel-
lant’s statisties are also valueless because they include
as banking business in the Philadelphia area all of the
business of Philadelphia area banks from wherever
derived and because they exclude extensive business
done in the area by banks located in New York and
elsewhere.

The evidence also establishes that the purpose of
the proposed merger is to give Philadelphia for the
first time a bank large enough to meet the banking
needs of the larger business customers in the area and
to check the flow of banking business from the Phila-
delphia area to large banks in New York and other
cities. The merged bank will have the resources neces-
sary to retain and acquire such business and to offer
-competition which does not now exist, all of which will
in turn benefit the entire Philadelphia community.
This benefit to the community and inerease in competi-
tion will promote, not defeat, the Congressional pur-
poses expressed in the Bank Merger Act of 1960 and
the antitrust laws.
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ARGUMENT

I. SECTION 7 OF THE CLAYTON ACT IS NOT APPLICABLE
BECAUSE THE PROPOSED MERGER WILL NOT IN-
VOLVE AN ACQUISITION OF STOCK.

Appellant is seeking in this case to have this
Court do what Congress has repeatedly refused to do
-—apply the Clayton Act to bank mergers. The plain
meaning of section 7 of the Act, the settled interpreta-
tion of that language by this Court and the repeated
manifestations of Congressional intent forbid that
result.

Section 7 of the Clayton Act as originally enacted
in 1914 applied only to acquisitions of ““stock or other
share capital.” When this section was amended by the
Act of December 29, 1950, 64 Stat. 1125, 15 U.S.C.
§18, to extend its application to acquisitions of
assets, the extension applied only to corporations
““subject to the jurisdiction of the Federal Trade
Commission.” Banks are not subject to the jurisdie-
tion of the Federal Trade Commission™ so that, as ap-
pellant admits (Appellant’s Brief, p. 74), section 7
applies to the proposed merger only if it involves an
acquisition of stock as that term is used in the Aect.
That is not the case here.

A merger of corporations does mot involve an
acquisition by the resulting corporation of stock of
any of the corporations participating in the merger.

* Federal Trade Commission Act, § 5(a)(6), 38 Stat. 719, as

amended, 15 U.S.C. § 45(a) (6); Clayton Act, § 11, 38 Stat. 734, as
amended, 15 U.S.C. § 21.
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This Court so ruled in Arrow-Hart & Hegeman Hlec.
Co. v. Federal Trade Commission, 291 U.S, 587 (1934),
which involved the question whether the language here
invoked by appellant applied to a statutory merger
under a state law substantially the same as section
215 of the national banking laws (Appendix, p. 82),
under which the proposed mexrger will take place. It
was said in that case:

“The statute does not forbid the acquirement of
property, or the merger of corporations pursuant
to state laws, nor does it provide any machinery
for compelling a divestiture of assets acquired by
purchase or otherwise, or the distribution of
physical property brought into a single ownership
by merger.” (291 U.S. at 595).

“If the merger of the two manufacturing
corporations and the combination of their assets
was In any respect a violation of any antitrust
law, as to which we express no opinion, it was
necessarily a violation of statutory prohibitions
other than those found in the Clayton Act.’” (291
U.S. at 599).

That decision was by a divided Court but the dissent-
ing opinion agreed that “It is true that the Clayton
Act does not forbid corporate mergers * * *.”7 (201
U.S. at 600).

Appellant seeks to explain away this Court’s in-
terpretation of the stock acquisition clause of section 7
by saying that it should be ‘“‘limited by its context”
(Appellant’s Brief, p. 73, fn. 56). But even in its con-
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text the opinion in Arrow-Hart has been recognized
as confirming the plain meaning of section 7 that the
stock acquisition clause does not cover ecorporate
mergers. Brown Shoe Co. v. United States, 370 U.S.
294, 313 (1962) ; United States v. Celanese Corp., 91
B, Supp. 14 (S.D.N.Y. 1950) ; Report of the Attorney
General’s National Committee to Study the Antitrust
Lows 115-116 (1955).* The very fact of the limited
scope of the original section is what led to the exten-
sion of the statute by the 1950 amendment to cover
acquisitions of assets by corporations subject to the
jurisdiction of the Federal Trade Commission. H.
Rep. No. 1191, 81st Cong., Ist Sess. 5, 11-12 (1949);
S. Rep. No. 1775, 8lst Cong.,, 2d Sess. 2 (1950);
Brown Shoe Co. v. United States, 370 U.S. 294, 316
(1962).

Appellant’s argument ignores not only this baeck-
ground of the seftled interpretation. of the stock aec-
quisition clause of section 7 but also the recognized
legal effect under applicable law of the transaction
proposed by appellees. Under the mnational banking
statutes the only transfer which will oecur in the pro-
posed merger will be the transfer by operation of law

* Appellant refers on pages 19 and 79 of its hrief to this Court’s
summazry of the government’s complaint in Brown Shoe Co. v. United
States, 370 U.S. 294, 296 (1962). While the complaint alleged in
paragraph 15 that Brown would acquire the stock of Kinney, this
was denied in the answer. The point received no further attention
since Brown was subject to the jurisdietion of the Federal Trade
Commission and therefore clearly subject to seetion 7. Appellant
admits in a footnofe that the question “was not raised or arguned.”
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of the assets of Girard to the resulting bank. 73 Stat.
462, 12 U.8.C. § 2156(e) (Supp. II) (Appendix, p. 82);
Ez parte Worcester County National Banlk, 279 U.S.
347, 360 (1929); United States v. Seattle-First No~
tional Bank, 321 U.S, 583, 587-589 (1944). Since the
corporate existence of Girard is automatically merged
into and continued in the resulting bank, the shares of
stock owned by the shareholders of Girard will not be
acquired or transferred but will automatically be con-
verted into the number of shares of stock of the result-
ing bank stipulated in the Agreement of Consolidation
with appropriate adjustments for fractioral shares.
The section of the Agreement (GX 119, R. 2721-2724)
dealing with the exchange of certificates evidencing
the shares of the resulting hank into which the Girard
shares will have been converted merely provides the
mechaniecs for handling the certificates in order to
reflect thiy result.*

There are many differences hefween an acquisi-
tion of stock and a merger. For example, a merger
such as appellees’ may be effected upon the affirmative
vote of the holders of only two-thirds of the outstand-
ing stock of each bank, 12 U.S.C. § 215; but if PNB
were acquiring all of the Girard stock each Girard
shareholder could decide for himself whether to trans-
fer his shares. A merger requires public notice whereas

* As pointed out by the district court (R. 3643-3645), the
Agreement was expressly made pursuant to the terms of section 215
of the national banking laws and thus there is no basis for suggest-
ing that the Agreement, even if it could do so, would achieve a result
different from that provided by seetion 215(e) of such laws.
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stock can be aequired privately. A shareholder dis-
senting from a merger has the right to receive the
appraised value of his shares, 12 U.S.C. § 215, whereas
no shareholder has a comparable right in an aequi-
sition of stock. Furthermore the corporate existence of
a merged company is terminated by a merger, but
remains unaffected by an acquisition of stock, In sum,
the merger of appellees has none of the characteristies
of an acquisition of stock within the meaning of sec-
tion 7 or the fundamentals of corporation law.
Appellant also argues that a merger is different
from a ““normal’’ acquisition of assets for cash be-
cause the latler does not involve a continuity of
interest by the shareholders of both corporations.*
It then argues that this continuity of interest ‘‘must
have appeared the primary threat to competition
when the first section 7 was passed in 1914” (Appel-
lant’s Brief, p. 76). This argument ignores the fact
that a purchase of stock for cash, which is clearly
covered by section 7, also extinguishes the interest of
the old stockholders, and that an acquisition of assets
in exchange for stock involves a continuity of interest.
More importantly, the argument misrepresents the
legislative purpose in enacting section 7. As this Court
recently stated in Brown Shoe Co. v. United States,
_Tpmllant says that the distriet court determined that the
merger involved an asset acquisition (Appellant’s Brief, p. 12).

Actually it determined mexely that the merger was not within see-
tion 7 because it did not involve a stock acquisition (R. 3644).
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370 U.S. 294, 318-314 (1962), in reviewing the legisla-
tive history of the section:

“The possibility of asset acquisition was dis-
cussed, but was not considered important to an
Act then conceived to be directed primarily at the
development of holding companies and at the
secret acquisition of competitors through the pur-
chase of all or parts of such competitors’ stock.”

Nor does the 1950 amendment to section 7 lend
any support to appellant’s argument, for hanks were
excluded from the extension of the Act to acquisitions
of agsets. In fact, following the 1950 amendment,
numerous bills were introduced to extend section 7 to
eover bank mergers.* These bills were not passed.
Instead, Congress passed the Bank Merger Act of
1960, 74 Stat. 129, 12 U.8.C. §1828(c) (Supp. II),
which vested the authority to pass upon bank mergers
in the federal banking agencies and required those
agencies to consider the competitive factor along with
six banking factors in determining whether a merger
would be in the public interest.

Appellant admits that the legislative history of
the Bank Merger Act shows a recognition by the De-
partment of Justice and the Congressional committees
that section 7 does not apply to bank mergers (Appel-
lant’s Brief, p. 72) but now tries to explain away

# These bills are summarized in Funk, Antitrust Legislation
Affecting Bank Mergers, 75 Banking L. J. 869 (1958). See also
Wemple & Cutler, T'he Federal Bank Merger Low and the Antitrust
Laws, XVI Bus, Liaw. 994 (1961).
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this fact by stating that these views were “‘nof di-
reetly involved.”” This has not heretofore been the
considered opinion of the Department of Justice but
is one that has been conceived for the purposes of
this case. Thus, appellant’s present contention that a
bank merger is subject to the Clayton Act is in dirvect
conflict with the proposals for legislation made by
Attorneys General for years prior to the enactment of
the Bank Merger Act of 1960. Repeatedly they stated
to Congress that section 7 does not apply to bank
mergers.” For example, Attorney General Brownell,
speaking of bank mergers, told the Senate Committee
on Banking and Currency (Hearings Before a Sub-
committee of the Senate Committee on Banking and
Currency on the Financial Institutions Act of 1957,
85th Cong., 1st Sess., Part 2 at 1030 (1957)):

““On the basis of these provisions the Department
of Justice has concluded, and all apparently
agree, that asset aequisitions by banks are not
covered by seetion 7 as amended in 1950.”’

% Hearings Before a Subcommittee of the Senate Committee on
Banking and Currency on the Financial Institutions Act of 1957,
85th Cong., 1st Sess., Part 2 at 1030, 1033 (1957) ; Hearings Before
the Antitrust Subcommittee of the House Committee on the Judi-
ciary, 85th Cong., 1st Sess, Ser. 2 at 13, 49, 72 (1957); Hearings
Before the Antitrugt Subcommittee of the House Committee on the
Judiciary, 84th Cong., 1st Sess.,, Ser, 3, Part 1 at 244, 266 (1955);
Hearings on S, 3911 Before a Subecommittee of the Senate Committee
on Banking and Currency, 84th Cong., 2d Sess. at 61, 66 (1956);
Hearings Pursuant to S. Res. 231 Before the Subeommittee on Anti-
trust and Monopoly of the Senate Committee on the Judiciary, 85th
Cong., 2d Sess. at 182 (1958); Hearings on S. 1062 Before the
Senate Committee on Banking and Currency, 86th Cong., Ist Sess.
at 9 (1959).
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The inapplicability of section 7 to bank mergers
was not only a representation made to Congress by the
Department of Justice but was also recognized by it
as a basis for the conduct of its duties. In passing

~upon an application for informal clearance of a bank:

merger in 1955, the Department stated (Hearings

Before the Antitrust Subcommittee of the House

Committee on the Judiciary, 84th Cong., 1st Sess,
Ser. 3, Part 3 at 2141 (1955) ) :

“ After a ecomplete consideration of this mat-

ter, we have concluded that this Department would

not have jurisdiction to proceed under section 7

of the Clayton Act. For this reason this Depart-

ment does not presently plan to take any action
on this matter.”’

The fact that section 7 does not apply to bank
mergers was a principal reason for the enactment of
the Bank Merger Aet. Thus the Report of the House
Committee on Banking and Currency, under the head-
mng ‘‘Need for Improved Controls Over Bank Merg-
ers,”” concluded :

‘““The Federal antifrust laws are also inade-
quate to the task of regulating bank mergers;
while the Attorney General may move against
bank mergers to a limited extent under the Sher-
man Act, the Clayton Act offers little help.”” H.
Rep. No. 1416, 86th Cong., 2d Sess. 5 (1960) ; see
also p. 9 of the Report.

The Senate Report similarly states:

““Since bank mergers are customarily, if not
invariably, carried out by asset acquisitions, they
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are exempt from section 7 of the Clayton Act.

(Stock acquisitions by bank holding companies,

as distinguished from mergers and consolidations,

are subject to both the Bank Holding Company

Act of 1956 and see. 7 of the Clayton Aect.)” S.
"~ Rep. No. 196, 86th Cong., 1st Sess. 1-2 (1959).

“In 1950 (64 Stat. 1125) section 7 of the
Clayton Aet was amended to correct these defi-
ciencies. Acquisitions of assets were included
within the section, in addition to stock acquisi-
tions, but only in the case of corporations subject
to the jurisdiction of the Federal Trade Commis-
sion (banks, being subject to the jurisdiction of
the Federal Reserve Board for purposes of the
Clayton Act by virtue of section 11 of that act,
were not affected).” Id. at 5.

This was also recognized by Representative
Spence, Chairman of the House Committee on Bank-
ing and Currency, when he said during debate on the
bill:

“The Clayton Aect is ineffective as to bank
mergers because in the case of banks it covers
only stock acquisitions and bank mergers are not
accomplished that way.”” 106 Cong. Ree. 7257
(1960).*

The exclusion of bank mergers from the pro-
hibitions of section 7 is no mere ‘‘otherwise-wholly-
irrational distinetion” (Appellant’s Brief, p. 77) but

® Similar statements appear throughout the legislative debates.
See 105 Cong. Rec. 8076 (Sen. Robertson), 8128 (Sen. Clark), 8130

(Sens. Sparkman and Javits) (1959); 106 Cong. Ree. 9711-12 (Sen
Fulbright), 9715 (Sen. Johnson) (1960).
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is rather the result of a deliberate legislative policy
that banks cannot be governed by the same antitrust
rules as those governing industrial and commercial
corporations. As Senator Robertson, chairman of the
Senate Committee on Banking and Currency, stated
during the debate on the Bank Merger Act:

““The significance of the banking system to
the monetary and fiscal policies of the Govern-
ment, to the businesses and individuals who de-
pend on bank loans for growth and development,
and to depositors who must have confidence in the
security of their deposits, is too important to
permit unrestricted competition.

““In the opinion of the committee it is impos-
sible to subject bank mergers to the simple rule
of section 7 of the Clayton Aect. Under that act, a
merger would be barred if it might tend substan-
tially to lessen competition, regardless of the
effects on the public interest.’”” 105 Cong. Rec. 8076
(1959).

See also S. Rep. No. 196, 86th. Cong., 1st Sess. 19-20
(1959).

Federal regulation of banking began long hefore
the passage of the Sherman Aect, and in the year be-
fore the Clayton Act was passed Congress adopted
the Federal Reserve Act, which provided extensive
regulation for national banks and also for state banks
which joined the Federal Reserve System. Following
the disastrous period of bank failures in the late
1920’s and early 1930’s, the Federal Deposit Insur-
ance Act was passed and the Federal Reserve Act was
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amended to restrict further the freedom of action of
banks. Under the power vested in the federal bank-
ing agencies by these various acts, the agencies have
exercised stringent supervisory authority over banks,
leading one commentator to describe this system of
regulation as more intensive than the regulation of
any other industry. 1 Davis, Administrative Law
Treatise § 4.04.

This scheme of federal regulation in the banking
field reflects the Congressional policy that free com-
petition among banks must be subordinated to the
preservation of a sound banking structure. As Senator
Fulbright, one of the sponsors of the Bank Merger
Act, stated during the debate on that bill:

“Banking is too important to depositors, to bor-
rowers, to the Government, and the public gen-
erally, to permif unregulated and umrestrieted
competition in that field.

“The antitrust laws have reflected an aware-
ness of the difference between banking and other
regulated industries on the one hand, and ordi-
nary unregulated industries and commercial en-
terprises on the other hand. The 1950 amendment
to section 7 of the Clayton Act, which for the first
time imposed controls over mergers by means
other than stock acquisitions, did not apply to
bank mergers which are practically invariably
accomplished by means other than stock acquisi-
fion. Aceordingly for all practical purposes bank
mergers have been and still are exempt from sec-
tion 7 of the Clayton Aect.”” 106 Cong. Ree. 9711
(1960).
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“Tt is this distinetion between banking and
other business which justifies different treatment
for bank mergers and other mergers. It was this
distinction that led the Senate to reject the flat
-prohibition of the Clayton Act test which applies
to other mergers.” Id. at 9712,

In adopting the Bank Merger Act of 1960 Con-
gress decisively rejected the proposals to subject bank
mergers to seetion 7. By so doing it reaffirmed the
recognized and settled interpretation of the statute as
its legislative will.* What appellant asks this Court to
do, therefore, is not merely to legislate but also to
create an antitrust prohibition which Congress has ex-
pressly refused to enact.

Although the district court concluded that section
7 is not applicable to this merger, it nonetheless ap-
plied the standards of that section in order to resolve

* This Court recently emphasized that it would not disturb
prior decisions where Congress had adopted regulatory legislation
with specific reference to those prior decisions. The Court said:

“Since these earlier decisions are part of the arch on which the
new structure rests, we refrain from disturbing them lest we
change the design that Congress fashioned.” State Boerd of In-
surance v. Todd Shipyards Corp., 370 U.S. 451, 458 (1962).

An example of the effect on the Congressional scheme of regulation
of bank mergers which would result from a ruling that they are
within the seope of the Clayton Aect is found in the expansion of the
powers of the Federal Reserve Board which would be a consequence
of such ruling. Under the Bank Merger Act the Comptroller of the
Currency approved this merger and the Federal Reserve Board had
merely an advisory function. If bank mergers such as this constifute
stock acquisitions, the Federal Reserve Board would also have
authority under Section 11 of the Clayton Aect, 38 Stat. 734, as
amended, 15 U.8.C. § 21, to set aside the merger.
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all questions expeditiously and found that the pro-
posed merger would not substantially lessen competi-
tion or tend to create a monopoly (R. 3646, 3668).
Appellant’s factual argument in this Court is primar-
ily based upon an alleged violation of section 1 of the
Sherman Act, and therefore the balance of appellees’
Argument will be similarly restricted. However, virtu-
ally everything which follows hereafter and which
demonstrates that there has been no violation of sec-
tion 1 of the Sherman Act is applicable to the stand-
ards of the Clayton Act.

II. THE EVIDENCE AFFIRMATIVELY SHOWS THAT THE
PROPOSED MERGER WILL NOT RESULT IN AN UN-
REASONABLE RESTRAINT OF TRADE WITHIN THE
BAN OF SECTION 1 OF THE SHERMAN ACT.

The granting of an injunction under the Sherman
Act must be governed by the same high standards of
proof applicable in other cases. Chief Justice Hughes
stated in Appalachion Coals, Inc. v. United States,
288 U.S. 344, 377 (1933):
“The fact that the suit is brought under the
Sherman Act does mnot change the principles
which govern the granting of equitable relief.
There must be ‘a definite factual showing of
illegality.” *’
See also Uneted States v. Yellow Cab Co., 338 U.S.
338, 341 (1949).

In this case appellant has been forced to abandon
as worthless the testimony of its witnesses* and now

* The district court said the theories of appellant’s prineipal
witnesses ‘“were completely destroyed on cross-examination” (R.
3634).
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bases its prayer for injunction on inferences de-
rived from statistics, inferences which were flatly
negated by the testimony of qualified bankers, busi-
nessmen and economists. Appellant’s evidence does not
meet the test of ““a definite factual showing of illegal-
ity”?, and the distriet court so found (R. 3662-3663).

A. COMPETITION IN COMMERCIAL: BANKING IS FUNDA-
MENTALLY DIFFERENT FROM COMPETITION AMONG
INDUSTRIAL AND COMMERCIAL BUSIINESSES,

The effects of a merger under the antitrust
laws must be examined in the context of the unique
conditions of the particular business. Brown Shoe
Co. v. United States, 370 T.S. 294, 321-322 (1962);
United States v. Columbia Steel Co., 334 U.S. 495, 527-
528 (1948). Such an approach is of special impor-
tance in this case, the first in which this Court has had
to review the application of the antitrust laws to a
bank merger. The distriet court recognized, as has
Congress (Appendix, pp. 85, 87, 91, 96-97, 106), that
commercial banking is fundamentally different from
industrial and commercial businesses (R. 3635; Hdg.
9a, R. 3490; R. 1522, 1977-1979). Appellant seeks to
obscure this by asserting that such a distinetion would
exclude banking from the antitrust laws or weaken or
modify their effect on banking (Appellant’s Brief,
pp. 15, 25-26)., What the distriet court found was
merely that in measuring the effect of the merger on
competition among banks, the special nature of that
competition must be recognized and given effect. It
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accordingly made detailed findings with respect to
the character of the competition which exists among
commercial banks (Fdgs. 9a-43a, R. 3490-3493).

The unique characteristics of competition among
commercial banks arise from the nature of commercial
banking and the effect on it of governmental regula-
tion. Banks are dependent for the bulk of the funds
with which they operate on the will, or whim, of their
depositors. They do not own the funds they lend, they
owe them (R. 1977, 1522). No matter how large or
small a bank may be it cannot prevent its depositors
from withdrawing all of their demand deposits at any
time (Fdg. 27a, R. 3492; R. 1562, 1977-1978). As for
its borrowers, the money market and the forces that
control interest rates are so vast that no bank can
raise the.interest rates it charges on loans above cur-
rent levels without losing its borrowers to other banks
(Fdg. 33a, R. 3492; R. 938, 1555-1556). Stated in
other terms, banks have no power to control the sup-
ply of the raw material they use nor to dominate
their customers, and an almost negligible ability to
vary the prices they pay or charge. For the same
reasons one bank cannot dominate others.

The type of business a bank may do is limited by
governmental restrictions on the nature, amount,
volume and purpose of the loans it may make, by
regulations requiring that a bank’s investments be of
a certain high rating, by strict requirements of liquid-
ity of assets enforced by bank examiners, and by the
.dictates of sound banking practice on ratios of capital,
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loans and deposits, which the periodic examination of
banks by federal and state authorities assures (I'dgs.
14a, 22a-25a, R. 3490-3492; R. 1523-1528, 1547-1548,
1551, 1943-1945). A bank’s profits are limited not only
by these factors but also by the narrow range of in-
terest rates it may charge on loans within the legal
and practical maximum fixed by usury laws and a
fluctuating minimum set by the money market in
response to forces over which only the government
has any control (Fdgs. 15a-18a, 26a, R. 3490-3492; R.
938, 1364-1369, 1543-1546, 1552-1555, 1941-1942). Ac-
cordingly, customers with the highest credit rating
may demand and obtain the minimum, or ‘‘prime
rate’’, whatever it may be. A hank’s power to attract
the deposits it must have to do its business is restricted
by governmental regulation of the interest it may or
may not pay on deposits (Fdg. 13a, R. 3490; R. 1366,
15637). As a result, competition among commercial
banks is narrowly limited. It consists primarily of con-
venience and quality of service, and involves ‘“‘price”
ecompetition only to a minor degree (H'dgs. 12a, 26a, 28a-
29a, 32a-37a, R. 3490, 3492-3493; R. 1364-1365, 1942).
This limitation of competition is not merely the result,
it is the very purpose of the extensive governmental reg-
ulation of commercial banks (Fdg. 1la, R. 3490; R.
1365). The public interest in the soundness of the
banking system and the protection of depositors re-
quires that commercial banking not be subjected to
those competitive pressures which, under our economie
system, are relied on to determine the course of indus-
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trial and commerecial businesses (Appendix, pyp. 86-88,
107, 108).

The effect of governmental regulation on banking
competition was recognized by Congress in its con-
sideration of the Bank Merger Act. The House Report
states, “banking is a licensed and strictly supervised
industry that offers problems acutely different from
other types of business’’; and the Senate Report
similarly declares, ‘‘it is impossible to require unre-
stricted competition in the field of banking and it
would be impossible to subject banks to the rules
applicable to ordinary industrial and commerecial con-
cerns, not subjeet to regulations and not vested with a
public interest.”” H. Rep. No. 1416, 86th Cong., 2d
Sess. 9 (1960); S. Rep. No. 196, 86th Cong., 1st
Sess. 16 (1959).

Appellant has failed throughout this case to ap-
preciate the differences between competition in com-
mercial banking and that existing in other businesses.
Wholly disregarding these differences it indiscrimi-
nately uses percentages and theories from cases involv-
ing other businesses and brushes to one side the
testimony of ‘persons familiar with commercial bank-
ing that these percentages and theories do not support
the conclusions which appellant seeks to draw from
them. Such an approach was expressly disapproved by
this Court in Federal Communications Commission V.
RCA Communications, Inc., 346 U.S. 86, 98 (1953), as

follows:

“What may substantially lessen competition
in those areas where competition is the main
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reliance for regulation of the market cannot be
automatically transplanted to areas in which
active regulation is entrusted fo an administra-
tive ageney; for reasons we have indicated above,
what competition is and should be in such areas
must be read in the light of the special con-
siderations that have influenced Congress to make
specific provision for the particular industry.’”

By employing such extravagant terms as ‘“‘huge
banks,” ‘‘immediate dominance,” ‘‘concentration of
banking power,” ‘‘dominant giant’”? (Appellant’s
Brief, pp. 16, 17, 71, 82) appellant seeks to distract
attention not only from its use of inapplicable tests
as a basis for its conclusions but also from the total
absence of evidence supporting any of its conclusions.
The use of such terms cannot obscure the fact that
the record shows the inability of a large bank to
affect the business done by smaller banks, to suppress
or stifle competition, fto limit the freedom of action of
other banks, to control the activities of its customers,
to fix the price of money or to create a monopoly.

B. THE ‘‘MARKET SHARES’’ WHICH ARE THE PRINCIPAL
BASIS OF APPELLANT’S OASE ARE SO DISTORTED AS TO
BE MEANINGLISS.

Market shares are only one of the factors which
must be considered in determining the effect of a
merger on competition. In this case, they form the
prinecipal thrust of appellant’s attack. Thus, it is im-
portant to appreciate at the outset that appellant has
freely used selected statistics which inflate the appar-
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ent size of appellees’ shares of local business, Actually
the percentages offered by appellant do not establish a
basis for determining appellees’ share of any market.

Any attempt to test commercial banking against
traditional antitrust concepls must start with facts
that are basic to banking. The conecepts of geographic
market and product market cannot be applied in the
customary way to commercial banking. ‘“Money
knows no home;’’ it goes where the return is greatest
(R. 1535-1536). It is impossible to place useful
geographic boundaries around such broad categories
as ‘“‘loans’ or ‘‘deposits’ or ‘“‘trust business.”” Only
when these terms are related to each of the many dif-
ferent types of customer can any geographic division
begin to have meaning. Large borrowers and large de-
positors find it worthwhile to go long distances,
even outside the country, to obtain the best terms. As
to some the market is worldwide and as to many
others the market is at least nationwide.* At the other
end of the scale is the person of modest means who is
unable, nor is it worth his while, to do his banking
more than a short distance from home. All this
is necessary to an understanding of the significance of
the district court’s finding that the key to a study of
competition in banking is the number and location of
alternative choices available to any customer (R. 3653).

* The statement on page 35 of appellant’s brief that “banking
customers within a given area do not readily use the services of com-

paratively distant banks” is not supported by the record. See fn.,
page 10, supra.
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Only when statistics reflect those facts can they have
any meaning in a banking antitrust case. See Appen-
dix, pages 99-100.

Some knowledge of the volume and kind of busi-
ness done in a given area by all banks, wherever
located, is essential to an insight into the level of com-
petition in banking in that area. Not one clue to this
can be found in appellant’s statistics, and for that
reason they are valueless in this case.

Although the evidence is undisputed that appel-
lees compete for a significant volume of business
throughout the northeastern United States and, with
respect to some of their services, throughout the
entire country, appellant argues that the market
should be narrowed to the small area consisting of
Philadelphia County and the three contiguous Penn-
sylvania counties of Bucks, Delaware and Mont-
gomery. This excludes even the three contiguous New
Jersey counties and the other areas, both within and
outside Pennsylvania, which make up the economic
and industrial complex known as the ‘“‘Delaware
Valley”’.* Moreover, in computing appellees’ alleged
share of the banking business in this area appellant
has ineluded, as though it were derived therefrom, all
of appellees’ business, wherever obtained. In addition,
appellant has included in its computations only the
business of the commercial banks with head offices
physically located in the four-county area despite the
undisputed evidence that many other banks from

* This area is shown on the map appearing on page 11, supra.
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cities throughout the country solicit and obtain sub-
stantial business there.

1. The four-county area proposed as the relevant
market by appellant does not correspond to the eco-
nomic or commercial realities of commercial bonking
in the Philadelphia area.

After giving recognition to the intricate and com-
plex overlapping of numerous markets in the field of
banking (Fdgs. 44a-53a, R. 3494-3496, 3652-3653), the
distriet court found as a fact that the geographic market
in which the proposed merger should be tested is far
larger than the four Pennsylvania counties to which
appellanft restricted its evidence (Fdg. 53a, R. 3496,
3602-36563)., The court reached this conclusion on the
basis of extensive testimony that competition for com-
mercial banking services must be measured by the
location of alternative sources from which a banking
customer can obtain such services (Fdgs. 44a, 46a,
R. 3494; R. 1371-1374).

A relevant geographic market must ““both ‘corre-
spond to the commercial realities’ of the industry and
be economically significant.”” Brown Shoe Co. V.
United States, 370 U.S. 294, 336-337 (1962). The na-
ture of commercial banking permits wide mobility for
banks and their customers. The transportation cost of
money is zero. Loans can be arranged by telephone,
deposits can be made by mail (R. 2065, 1376). There
is nothing for a banking eustomer to try on or look
at nor is there any problem of spoilage. A striking
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illustration of this mobility is the number of repre-
sentatives of the large banks in New York and else-
where who are in Philadelphia eonfinuously soliciting
business,* and conversely the number of customers
located in the Philadelphia area who go to New York
or other cities when their banking needs cannot be
met by banks located in Philadelphia (R. 1609-1625,
2152, 2254-2256). As the distriet court said (R. 36563):

“It was very surprising to learn at the trial
of this case that not only New York banks solicit
and receive substantial business from customers
within the four-county area, but also large banks
from all the larger cities in the nation do like-

wise.”’

Appellant ignores the economics of the Philadel-
phia area. The city stands at the center of the ““Dela-
ware Valley,” an area much larger than the four
counties, bounded by Trenton on the north and Wil-
mington on the south. The standard census area in-
cludes not only the four counties but also Chester,
Camden, Burlington and Gloucester Counties and the
evidence establishes that this is properly considered
the metropolifan area from the standpoint of the
economy of the region (R. 2273-2276).

Bank customers are not restricted by political
boundaries in seeking banking accommodation. Fox
example, many individuals working in Philadelphia
live in other Pennsylvania counties or in New Jersey

* See fn., page 10, supra, partieularly the testimony at R. 1626-
1628, 2025-2028,
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and consequently have available banking choices in
each area. Similarly, individuals living in Pennsyl-
vania work in Trenton, New Jersey, or in Wilming-
ton, Delaware, and deal with banks in those cities (R.
1633-1634). This interrelationship of the entire area
is even more significant for industrial and business
customers in view of the role which Philadelphia plays
in providing essential services for the area.

Appellant seeks to overturn the distriet court’s
findings of faet by pointing to the limitation of appel-
lees’ offices to the four-county area under Pennsyl-
vania law,* to selected statistics on the source of cer-
tain types of appellees’ business, to but one of the
several reasons why appellees open branches, and to
the advisory opinions of the Federal Reserve Board
and Federal Deposit Insurance Corporation (Appel-
lant’s Brief, pp. 34-37).1 None of these shows the
district court’s conclusion to be erroneous.

The suggestion that the four-county area must be
the relevant geographic market because appellees have
opened branch offices to follow their customers and
hecause such offices are located only in the four-county
area, is refuted by the mobility of bank customers

*Tn Pennsylvania a bank may open branches only in the
county in which its prinecipal office is located or in a county con-
tiguous to it in the same state.

t Appellant erroneously states (Appellant’s Brief, p. 16) that
the FDIC considered appellees to be in competition principally with
banks in the four-county area, when in fact the report explicitly
recognized that appeliees are “active competitors” of banks in a far
broader area, including New York and Pittsburgh (GX 163, R. 2848-
2850).
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and the existence of numerous banking alternatives
outside the area.

Appellant’s use of statistics emphasizing the
physical location of appellees’ customers is likewise
misleading.* In an effort to show a striefly loecal
market, appellant separates commercial banking into
its component parts in order to emphasize those bank-
ing services which are local in nature, such as savings
deposits and loans to individuals. If the market is to
be determined on the basis of particular banking serv-
ices, it is at least equally relevant that 43% of appel-
lees’ commercial and industrial loans, a major source
of a bank’s income, are made to customers outside
the four-county area (DX 63, ILI, R. 3286). Further-
more, although appellant breaks down commerecial
banking to give emphasis to the local services rendered
by appellees, it ignores the intense competition offered
appellees by other financial institutions in these same
services. See Appendix, pages 100-101. For instance,
appellees’ combined share of all time and savings ac-
counts in all institutions in the four-county area is
less than 6%, (DX 32, R. 3168), their share of real
estate loans is less than 3% (DX 65, R. 3287) and

* The language, “primary area,” used on page 34 of appellant’s
brief to deseribe the significance of the four-county area for appel-
lees’ business, is almost identical with language used in most of the
findings requested by appellant veferred to in the table on that page.
All of those requests were refused by the distriet court, which ap-
proved the statistical tables that accompanied these findings but said
that “the conclusions therefrom which the plaintiff asked the court
to draw are denied, and the remaining parts are refused as stated”
(R. 3664).
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the number of their non-bank competitors making
loans is in the hundreds (DX 65, R. 3288-3291; DX
66, IV, R. 3295-3297). ‘

More importantly, if one considers the loea-
tions of the customers’ alternative choices, which
the district court found to be the proper test,
the most relevant statistics are that 68% in amount
of appellees’ commercial and industrial loans are
made to, and 64% of their business demand deposits
are received from, customers with known alternative
choices outside the four-county area (Fdg. 52(e)a, R.
3496; DX 43, R. 3185)*. In these circumstances the
use of the four-county area as a geographic market to
test the competitive effect of the merger is totally un-
realistiec.

Finally, appellant’s reference to the advisory
opinion of the Hederal Reserve Board is one of the
numerous instances of appellant’s reliance (Appel-
lant’s Brief, pp. 15, 37, 61, 63) on that board’s opinion
because of the lack of any affirmative evidence in this
case which supports appellant’s views. The Board’s
opinion was not supported by any witness, and was
based on material which was not made part of this
record and therefore could not be tested at the trial.
It is thus entitled to no weight. See United States
v. International Harvester Co., 274 U.S. 693, 703
(1927). As an opinion announced prior to this suit, it

® Im view of these undisputed faets, appellant’s statement (Ap-
pellant’s Brief, p..38) that only appellees’ “few largest” eustomers
“may” have choices outside the four-county area is insupportable, to
say the least.
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was necessarily formed without the benefit of the facts
developed in the course of the trial. It was upon the
basis of those facts that the district court reached its

conclusion,

2. Appellant’s statistics do not separate the busi-
ness of local banks done outside the four-county area
from that done within it.

Appellant’s constant repetition of its inflated per-
centage figures cannot hide the fact that these figures
do not represent appellees’ shares of the banking busi-
ness in the four-county area. Appellant’s percentages
are based upon all of the business done by appellees
throughout the counfry in spite of the fact that the
record shows the amount of business done by appellees
in the four-county area alone. No figures were intro-
duced showing the amount of business done within the
four-county area by the other banks located there. This
failure so to limit the percentages is no minor im-
perfection. For example, appellant claims that appel-
lees’ ““market share” will be 349 of all loans and
36% of all deposits (Appellant’s Brief, p. 56). How-
ever, 44% of all of appellees’ loans are made outside
the four-county area (DX 30, R. 8167). If this amount
is excluded from appellant’s figuves, the percentage
drops from 34% fo 22%. Similarly, if recognition is
given to the fact that 32% of appellees’ deposits are
received from outside the four-county area, the per-
centage drops from 36% to 28% (DX 30, R. 3165-
3166). Iiven these figures ave greatly overstated and
therefore valueless because they give no effect to the
substantial volume of business done within the four-
county area by banks outside it.
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There is no justification for appellant’s assumption
that appellees’ share of the business done in the four-
county area by the banks located there is the same or
even roughly the same as their share of such banks’ total
business done everywhere. On the contrary, there are
many indications in the record that appellees do a far
greater percentage of their business outside the four-
county area than most of the other banks located within
it. For example, approximately 609 in amount of
appellees’ commercial and industrial loans are loans
of $500,000 or movre, of which one-half are to borrowers
located outside the four counties (DX 30, R. 3167).

Of all their commercial and industrial loans 439, are
made fo outside borrowers (1bid.). The record indi-

cates that most of the other banks in the four-county
area, being smaller banks, do the largest percentage
of their business in that area and that most of their
loans are in amounts smaller than those of appellees
(R. 1231-1232, 1235-1236, 1794-1795, 1909-1910, 1921-
1923, 1927, 2082). Thus a comparison of the fotal busi-
ness of those banks with the total business of appellees,
which do so much business outside the four counties
and make the larger loans, is necessarily distorted.

3. Appellant itgnores all of the competition in the
four-county area furnished by competitors located
elsewhere.

The inaccuracy of appellant’s figures is further
magnified by a failure to reflect in the statistics any
figures for any banks except those with head offices in
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the four-county area. Thus there is nothing to suggest
the fotal volume of banking business done within the
area, 50 that the percentage of that business done by
PNB or Girard cannot even be approximated (Fdgs.
56a, 57a, R. 3496-3497).

Substantial business done in an area by com-
petitors located outside it must be included in
analyzing a market. United States v. Columbia Steel
Co., 334 U.S. 495, 502-508, 530 (1948); Erie Sond &
Gravel Co. v. Federal Trade Commission, 291 F.2d
279 (8d Cir. 1961). Cf. Tampa lectric Co. v. Nash~
ville Coal Co., 365 U.S. 320 (1961). Appellant’s brief
would lead this Court to believe that the only competi-
tion for banking services in the four-county area is
furnished by banks with headquarters in that area.
The record is replete, however, with testimony as to
the active and successful solicitation of husiness in the
four-county area by banks located elsewhere (see fn,
page 10, supra).* Appellant gives mo recognition to

*In its brief in opposition to appellees’ motions to affirm
(pp. 8-9), appellant labelled this testimony “speculation” and
pointed to a 1955 Federal Reserve study to show that New York
banks had “only” $113,000,000 in commercial and industrial loans
to borrowers loeated in Philadelphia. The information for this study
was provided by the New York banks on a eonfidential basis, but
when appellees attempted to bring it up to date and to include all
categories of bank services, appellant refused to permit its use in
evidence on 2 similarly confidential basis (R. 18-39). The figures in
the 1955 study show not only that New York banls had $113,000,000
in such loans in Philadelphia alone, but also that they had $337,-
000,000 in the Third Federal Reserve Distriet, which is almost as

much as appeliees together had in 1960 (DX 1, R. 2992, 2997-2998;
DX 63, I11, R. 3286).
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any of these competing banks in its statement that
the merger ‘““would reduce to four and three, respec-
tively, the number of competitors for loans up to
$2,500,000 and $5,000,000”” (Appellant’s Brief, p. 56).
In view of the record in this case it is preposterous
to suggest that banks in New York and other large
cities should not be numbered among the competitors
for business of that size in Philadelphia.*

The statistical invalidity of appellant’s figures led
the district court to make the following finding (Fdg.
56a, R.3496): -

“Plaintiff has introduced no evidence bearing
on defendants’ proportion of the entire banking
business done within the four-county area by all
banks deriving business from that area, in any
category of business.”

C. THE EVIDENCE ESTABLISHES THAT THE MERGER WILL
NOT HAVE AN ADVERSE EFFECT ON BANKING COMPETI-
TION OR ON COMPETITORS OR CUSTOMERS OF AP-
PELLEES IN THE PHILADELPHIA AREA.

The preceding section of this brief was dirvected
to the fundamentally misleading character of appel-
lant’s statistics and their inadequacy as a support for
appellant’s conclusions. These statistics were discussed
at length, not because appellees deem them significant,

* Tf in Columbia Steel appellant had excluded the business done
in the ares by outside firms, the “market share” of the acquired
corporation would have risen from 10.6% to 16.8% and the acquir-
ing corporation would not have been included in the market at all.
United States v. Columbia Steel Co., 334 U.S. 495, 513 (1948).
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but because appellant, having failed in its efforts fo
produce a single informed witness who would say
that the proposed merger would cause any restraint
of trade or commerce,* was forced to rely on statis-
tics alone as a basis for the inferences on which its
case is founded. The important evidence in this case,
however, and that which will now be discussed, is the
testimony of bankers, businessmen, and economists, all
familiar with banking and banking needs in the Phila-
delphia area, who uniformly said that the merger
would produce no restraint. The testimony of those
familiar with conditions elsewhere throughout the
country likewise showed that the existence of a bank
as large as the merged bank has not produced such a
restraint in any market and would be totally unable
to do so In an area such as Philadelphia. On the con-
trary, the record establishes that the effect of the
merger will be to increase and sharpen competition
and to benefit the community as a whole.

1. The elimination of competition between appel-
lees does not of itself constitute an unreasonable re-
straint of trade.

The elimination of competition between Girard
and PNB, of which appellant tries to make so mueh,
would be significant only if this might in fact have
some adverse effect on competing banks or on the

* Although 359 pages of the printed reeord are oceupied by the
testimony of appellant’s witnesses offered as experts, Professors
Smith and Goodman, none of it is cited to support appellant’s
position.
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ability of the public to obtain ample and satisfactory
banking accommodation. No qualified witness could
be produced by appellant who would testify that
either result would be brought about by the merger,
and appellant ig forced to ask this Court to infer
it from the mere fact that the merger will make one
bank out of two. But a merger of two competitors
has never been prohibited as a per se offense under
either the Sherman Aect, Umited States v. Columbia
Steel Co., 334 U.S. 495 (1948), or the amended Clay-
ton Act, Brown Shoe Co. v. United States, 370 U.3.
294 (1962). In fact, in each of these cases this Court
found that the validity of a merger must be measured
by its ““‘effect on competition generally in an economi-
cally significant market.” 370 U.S. at 335. See 334
U.S. at 527-528.

The resources, facilities and personnel of both
Girard and PNB will continue to be available to the
public in the merged bank, as will those of the other
40 banks of the four-county area, the 75 more in the
ten-county area, and the many banks elsewhere,* The
end of competition between Girard and PNB will
in no way insulate these other banks from competi-
tion with the merged bank or free the merged bank
from having to compete with them, or give it any
power to control or restrain the actions of its com-
petitors or their customers.

* The “hundreds of millions of dollars” of deposits in both ap-
pellees belonging to the same customers (Appellant’s Brief, p. 41)
involves only 400 such customers, most of whom are of the type
whose banking choices are not limited to the Philadelphia area (GX
57, R. 2509-2511),
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Despite the holdings of this Court in Columbia
Steel and Brown Shoe, appellant continues to press
its argument that the elimination of competition
between appellees of itself constitutes a restraint of
trade, relying on five cases relating to railroad combi-
nations decided between 1904 and 1922. These cases
were cited to this Court in Columbia Steel but the
Court did not even stop o examine them because the
factual situation was so dissimilar ‘‘that they furnish
little guidance.’” 334 U.S. at 531,

Appellant migses the mark in its attempt (Appel-
lant’s Brief, p. 48) to find a similarity between com-
mercial banks and railroads when this Court refused
to find such a similarity between steel companies and
railroads. An important element in these decisions was
the monopoly power possessed by the transcontinental
railroads and the anthracite carriers. This was stated
clearly in Nowthern Securities Co. v. United States,
193 U.S. 197, 327-328, 330-331, 363 (1904) and reiter-
ated in the decisions which followed it. United States
v. Union Pacific B.R., 226 U.S. 61, 83, 88 (1912);
United States v. Reading Co., 253 U.S, 26, 47-48
(1920) ; Umited States V. Lehigh Valley RB.R., 254
U.S. 255, 269-270 (1920); United States v. Southern
Pacific Co., 259 U.S. 214, 230-232 (1922). The last of
these cases repudiates appellant’s contention. The
Court there said that the principle of these earlier
cases ‘‘was broader than the mere effect upon existing
competition between the two systems’ (259 U.S. at
230). Furthermore, in the anthracite carrier cases, the
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Court pbinted to the extensive purchases of independ-
ent coal properties, to the combination among the
competing carriers to defeat the construction of a new
competing railrvoad, and to the agreement to eliminate
the independent eoal producers as competitors through
restrictive contracts. United States v. Reading Co.,
263 U.S. 26, 45, 49-50 (1920) ; United States v. Lehigh
Valley R.R., 254 U.S. 255, 267-270 (1920). That these
cases are totally dissimilar to the instant one is made
clear by the abundance of evidence which supports
the district court’s finding that the merged bank
could mnot possibly control the price and supply of
bank credit because “entirely too much competition
exists at all levels to permit such an occurrence” (R.
3658). They therefore provide no basis for appellant’s
argument that the ending of competition between ap-
pellees would in itself violate the Sherman Act.

Appellant’s argument is inconsistent with the
Congressional policy expressed in the Bank Merger
Act (Appendix, pp. 84, 89, 95) and would make sec-
tion 7 of the Clayton Act superfluous since that statute
as construed by this Court in Brown Shoe would be
less restrictive than the newly-suggested prohibitions
of the Sherman Act proposed by appellant. This Court
said that the standard of illegality set forth in section
7 “reflects a conscious avoidance of exclusively mathe-
matical tests’” (370 U.S. at 321, fn. 36). The Court
emphasized that the Clayton Act’s ““concern was with
probabilities, not certainties’’, thereby distinguishing
it from other antitrust legislation, including the Sher-
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man Act, which existed for “dealing with clear-cut
menaces to competition” (870 U.S. at 323). The vir-
tually mechanical prohibition of mergers under the
Skerman Act which appellant suggests is not compati-
ble with this interpretation of seetion 7 by the Court.

2. The merged banmk will not be able to dominate
or have a competitive advantage over other Philadel-
phia area banks.

The distriet court found on the basis of all the
evidence that the increase in size of the merged bank
“would not be sufficient for market domination”
(R. 3668). Despite this finding appellant argues
(Appellant’s Brief, p. 89), without reference to the
record, that the merged bank will be able to dominate
its competitors and that the inerease in size of the
merged bank ‘““will jeopardize the ability of smaller
banks to retain or attract business’” (Appellant’s
Brief, p. 63). These theories have no support in the
record and are directly contrary to the affirmative
testimony of the executives of seven smaller banks in
the Philadelphia area, the very banks which appellant
asserts will be jeopardized by the merger (R. 1795-
1803, 1823-1829, 1874-1877, 1900-1907, 1925-1927, 2086-
2087, 2252-2255). As to this the distriet court said:

““Thig Court fails to see how any court, without
some factual basis being laid therefor, could accede
to [appellant’s] request and this is all the more
true in this particular case where experienced,
substantial bankers throughout this entire area
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bave appeared in open court, subjected themselves
to searching cross-examination, and have unani-
mously demonstrated that the proposed merger
would not cause an undue concentration of bank-
ing, would not tend toward a monopoly, and defi-
nitely would increase the vigor of competition
which the Congress of the United States from the
passage of the Sherman Act down to the present
date has, by law, attempted to foster.”” (R. 3666).

Appellant assumes that as a bank grows in size it
somehow obtains an advantage over smaller competi-
tors. Obviously larger size enables a bank to attract
the busincss of larger borrowers, which it could not
obtain if it were smaller. But large size gives a bank
no advantage in seeking to attract the kind of banking
business that is within the capacity of its smaller
competitors (Fdg. 40a, R. 3493; R. 1237, 1377, 1824,
1866-1867, 1901-1903). This is one of the significant
results which flow from the nature of commercial
banking. The principal source of every commercial
bank’s funds is its deposits (Fdg. 27a, R. 3492). Since
competition for deposits is largely limited to con-
venience, quality of service and personal relationships
(Fdg. 37a, R. 3493), a large bank has no competitive
advantage over a small bank in the attraction of
deposits from persons who may be served by both.
Indeed there was testimony in the case that the
smaller bank has the advantage in these respects
(R. 1892-1893). This is also true for loans.
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There is no testimony, on which even appellant
is willing to rely, that the proposed merger would
adversely affect competition in commercial banking.
Aside from a number of references to the record to
support the statement that banks compete (Appel-
lant’s Brief, pp. 39-40) which appellees do mnot chal-
lenge, appellant is able to point to two items alone as
lifting the supposed adverse effect of the merger from
the realm of ‘‘speculation’ (Appellant’s Brief, pp.
41-42). These two items, which are all appellant ean
glean from thousands of pages of testimony and hun-
dreds of exhibits, are nothing more than ‘“‘recom-
mendations’ of working ecommittees of appellees on
two minor aspects of the future operations of the
merged banlk. There is no evidence that either of these
recommendations were ever approved or adopted or
will be followed by the merged bank as appellant
agserts.®

The absence of any evidence that the merger will
lessen banking competition, coupled with the positive
testimony of every competent witness that the merger
will inerease if, is the heart of this case. The very fact
that appellant, in the face of the unanimous opinion
of witnesses acquainted with commercial banking in
the Philadelphia area, bases virtually its entire case
on the relative size of the merged bank, demonstrates
appellant’s total failure to appreciate the fundamental
differences between commercial banking and indus-

# The exhibits which formed the sole basis of appellant’s re-
quested findings (I'dgs. 328, 349, R. 3403, 3407; GX 145, GX 143)
were never explained or discussed by any witness nor printed in
the record.
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trial or commercial businesses. In the light of these
differences it was inecumbent upon appellant to offer
at least some evidence to show the applicability of
‘‘size,”’ ‘‘concentration,’”’ ‘‘history of mergers in the
industry?’” and similar concepts which have been found
pertinent in industrial and commercial fields. Appel-
lant was unable to produce any such evidence.

The growth of commercial banks in the Philadel-
phia area in the past confirms the testimony that a
larger bank has no advantage over its smaller com-
petitors. The competitors of appellees who testified in
this case pointed to the rapid growth of each new
banking office and of a new bank which had been
established within short distances of the offices of
larger banks (R. 1822-1823, 1867-1869, 1922-1924, 2250-
2252). The percentage growth of deposits of Delaware
Valley banks during the past ten years likewise con-
firms these findings. Although PNB and Girard are
the second and third largest banks, 107 of the 115
banks in the area have experienced in recent years a
pereentage deposit growth greater than that of either
PNB or Girard (Fdgs. 109a-122a, R. 3504-3505; DX
18, R. 3060-3070).*

_ ®The experience of smaller banks throughout the United States
has been comparable. Even the officers of small banks in many parts
of the country whom appellant brought to Philadelphia to testify
against bank mergers in general admitted that their banls had no
difficulty competing with large banks (R. 309-312, 483-484, 651-652,
810).

The percentages of the deposits held by the largest banks in
the United States and in particular areas have generally decreased
(Fdgs. 140a-142a, R. 3508; R. 1958-1972, 1980-1981; DX 46, R. 3193-
3207; DX 48, R. 3244-3257). ,
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All of the foregoing testimony and evidence led
the distriet court to find:

““Large commercial banks do not have a com-
petitive advantage for business within the range
of the resources of smaller banks. In that range,
small banks are able to compete as effectively as
large banks.” (Fdg. 40a, R. 3493).

Moreover the merged bank would have no power
to force other banks to raise service charges or interest
rates on loans, or to lower rates of interest on deposits.
If the merged bank increased its own charges or interest
rates on loans above the going rates it would simply
lose business to other banks, of which there are more
than enough to absorb any business so lost. Noxr would
the merged bank have any power to affect the free
choice of banks by depositors or borrowers, or affect
the supply of money in the area or in any way impose
its will on other banks or the public (F'dgs. 149a-154a,
R. 3509-3510; R. 938-940, 1411-1412, 1731-1732, 1801-
1802, 1827-1829, 1874-1877, 1905-1907, 1975-1980, 2029,
2253-2254).

3. Appellant’s contention that banking concentra-
tion in Philadelphia will be undue and damgerous s
refuted by the evidence.

Despite the express finding of the distriet court
that ‘““no dangerously potential concentration will
result from this merger” (R. 3658), appellant argues
that the proposed merger is part of a ‘‘dangerous
trend toward concentration’ in the four-county area
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(Appellant’s Brief, p. 55). Appellant emphasizes the
fact that the number of commercial banks with head
offices in the four-county area has diminished in the
last 15 years, but ignores the increase in banking
offices from 178 to 283 during fhe same period (GX
13(8), R. 2385). Appellant offered no evidence that
the earlier number of banks was the proper number or
that the present number is inadequate, and left un-
touched the question of the effect of this change on the
banking business. There is no evidence to suggest that
the greater number of banks in 1947 competed with
one another more vigorously than the banks do today,
or that banking customers in the Philadelphia area
were better served then than now. In fact, all the evi-
dence 1s to the contrary.

Witnesses with knowledge of the Philadelphia
area uniformly testified that the reason for past mer-
gers was the pressing need of customers for inereased
banking services which the existing small banks could
not provide (R. 992-994, 1872-1873, 2259-2262, 1833-
1838). This need arose from the movement of popula-
tion and industry to the suburbs, the change in em-
phasis from wholesale banking serving large corporate
customers to retail banking for smaller customers, the
greater demand for services which this change placed
on the smaller suburban banks, and the liberalization
of branching restrictions to accommodate this need
(Fdgs. 97a-107a, R. 3502-3503). Indeed the witnesses
were emphatic in stating that such mergers, which
improved the quality of banking services throughout
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the area, have made banking competition far more
vigorous foday than it was fifteen years ago (T'dg.
107a, R. 3503; R. 994-995, 1237, 1633, 1794, 1824,
1923, 2251). The witnesses further testified that the
proposed merger will similarly increase competition
and will not affect the abilify of other banks to com-
pete effectively (R. 1400, 1412-1413, 1634-1636, 1795,
1825-1829, 1875-18717, 1903, 1925-1927, 1973-1974, 1979,
2252-2254).

Appellant’s argument on the reduetion in numbers
ig directly contrary to the statement at page 60 of its
brief that ‘‘this mere counting of noses leaves out of
sight the point of real significance, namely, the size
and capacity for competition of the remaining banks.”’
The FDIC reached a similar conclusion in one of the
few available studies of banking competition and con-
centration:

“No easy or simple answer can be given to
the question of the extent to which bank compe-
tition has been affected by changes in the number
of banks and in the relative position of banks
since 1921, If there have been significant changes
in the nature of competition among banks, or an
appreciable reduction in the intensity of compe-
tition among them, the evidence of such changes
must come from something other than an exami-
nation of changes in the number of banks and in
their relative position.”” Annual Report of the
FDIC for 1960 (DX 48, R. 3260).

With respect to the change in the relative posi-
tions of banks in the four-county area resulting from
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the merger, appellant points to its ealeulation that the
merged bank will hold more than 359 of the assets
of the 41 banks in that area (Appellant’s Brief, p.
56). This percentage, called ‘‘concentration’ by ap-
pellant, is subject fo the same major statistical in-
firmities as are appellant’s ‘““market shares’’. More-
over, concentration in banking, great or small, without
evidence of its effeet if any on competition, has no
legal significance.® A violation of section 1 of the
Sherman Act is not established merely by proof that
a merger will bring together a certain percentage
of banking resources within a particular area. See
Umited States v. Columbia Steel Co., 334 U.S. 495, 527-
528 (1948). Bven in the more prohibitory standards of
section T of the Clayton Act, Congress reflected “‘a
conscious avoidance of exclusively mathematical tests.”
Brown Shoe Co. v. Umted States, 370 U.S, 294, 321 fn.
36 (1962).

An examination of concentration in commercial
banking in other cities of the United States, computed
as appellant has computed it for the four-county area,
disecloses that in 190 of 224 cities with more than 50,000
population, the largest bank held 35% or more of the
bank assets (DX 46, R. 8193-3207). The same is true
for 78 of 110 cities with more than 100,000 population
(DX 47, R. 3208; supra, p. 18), and for 18 of the
34 most populous metropolitan areas in states which,

* Among the banks in the national market with which ap-
pellees must compete for the business of their larger customers,
the inerease in concentration resulting from this merger will be
negligible (DX 24, R. 3154).
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like Pennsylvania, permit limited area branch bank-
ing (DX 55, R. 3266-3267).

There are hundreds of cities and even some states
in which the largest bank holds a far greater propor-
tion of bank assets than the merged bank will hold in
Philadelphia. Appellant saw fit to call witnesses from
small towns as far west as California to express their
general displeasure with bank mergers (R. 3634).
However, it failed to produce a single witness from
any of those hundreds of cities to say that any re-
straint of frade existed there. Thus, there is no evi-
dence to support appellant’s contention that an even
smaller concentration in Philadelphia would have an
adverse effect on competition. On the other hand,
appellees produced expert testimony that there is ade-
quate banking competition in each of those ecities
which have greater concentration than there will be
in Philadelphia after the merger (R. 1954, 1956).
Whatever may be the effect of concentration in other
industries, ratios alone in comercial banking do not
furnish a reliable test of the power of banks to com-
pete with one another. The FDIC reached the same
conelusion in the study referred to above (DX 48,
R. 3258), saying that ‘“. . . there is no fixed relation-
ship between changes in concentration and changes
in eompetition.”’

Appellant’s suggestion that this merger will force
the other large banks located in Philadelphia to merge
is without any support in the record. What appellant
is really saying is that, while this merger will not
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restrain trade, some future merger will do so. How-
ever, such a merger will first have to be approved
under the Bank Merger Act and appellant will be
given notice of such a merger with full opportunity
to contest if. As the district court stated (R. 3662):
“HEvery future merger in the four-county
area will be subject to the close serutiny of the
appropriate state and federal agency. At some
point any trend, if discernible in the fufure, will

be checked.”

The district court found, on the basis of the evi-
dence offered by appellees, that the 41 banks of the
four-county area after the merger will provide a more
than adequate number of alternative sources of credit
for small and medium size borrowers, particularly in
the light of the fact that a prospective borrower
turned down by three banks would probably be re-
jeeted on credit grounds by any bank (R. 3660 ; R. 1398,
1716). The other major class of bank customer, the
depositor, can obviously go anywhere. The availability
to larger customers of the increased lending limit and
resources of the merged bank far outweighs a reduc-
tion in the number of local banks by one, especially
since none of those banks prior to the merger could
meet many of their needs. The extravagant statement
on page T2 of appellant’s brief, that ‘“thousands of
existing customers’’ would be injured by the supposed
“restraint of competition’’ is wholly without justifiea-
tion. It is particularly significant that not one of these
“‘thousands’’ eould be found to challenge the affirma-
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tive evidence of appellees’ witnesses that existing
customers would be benefited by the merger (HFdgs.
190a-195a, 199a-201a, R. 3516-3518).

D, THE MERGED BANK WILL BE BETTER ABLE TO SERVE THE
CONVENIENCE AND NEEDS OF THE PHILADELPHIA
COMMUNITY AND WILL INCREASE REGIONAL AND
NATIONAL COMPETITION.,

The proposed merger ‘“is not motivated by an
mtent or purpose to restrain trade or adversely affect
competition” (Fdg. 170a, R. 3512). Ifs purpose is to
prevent the further loss of banking business by appel-
lees to the larger banks from other cities which com-
pete in the Philadelphia area and to provide more
adequate banking service to local enterprises (Fdgs.
173a-185a, R, 3518-3515; R. 931-937, 1602-1608).

The district court made detailed findings on the
need for the larger bank and the benefits to the com-
munity in having such a bank (Fdgs. 1732-207a, R.
3513-3518). In its decision the court stated that it was
convinced the merger meets the test of reasonableness
under section 1 of the Sherman Act (R. 3663) and
concluded (R. 3667): :

“That it will benefit the city and area has
»+ been established clearly by a fair preponderance
« of the evidence, as has been set forth in the

Findings of Fact of the defendants previously
affirmed.”’

- Appellant’s argument that these findings are
irrelevant in determining whether there will be a viola-
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tion of section 1 is directly contradicted by the line
of cases beginning with Standard Oil Co. v. Umted
States, 221 U.S. 1 (1911), which hold that the Aect
condemns only unreasonable restraints of trade. See,
e.g., Chicago Board of Trade v. United States, 246
U.S. 231, 238 (1918) ; United States v. Columbia Steel
Co., 334 U.S. 495, 527-528 (1948); United States V.
duPont & Co., 351 U.S. 377, 387 (1956); Northern
Pacific R.R. v. United States, 356 U.S. 1, 5 (1958).*
The test of reasonableness is of particular importance
in commercial banking because of the Congressional
policy that competition in this field must be subordi-
nated to the promotion of a sound and adequate bank-
ing system. This policy is set forth most clearly in
the legislative history of the Bank Merger Act, pox-
tions of which appear in the appendix to this brief,
pages 84 et seq., particularly 90, 95, 99, 100, 106. Con-
gress rejected the striet standards of section 7 of the
Clayton Act for bank mergers and instead required
that the competitive factor be considered along with
six banking factors, one of which is ‘““the convenience

* Appellant’s reference to the district court’s comment that it
did not consider the benefits particularly relevant (Appellant’s
Brief, p. 66, fn. 51) is taken out of context. The court’s comment was
made in discussing section 7 of the Clayton Act at a time when there
was no guide from this Court on the relevance of demonstrable
benefits from a merger. Since that time this Court has stated in
Brown Shoe Co. v. United States, 370 U.S. 294, 334, 346 (1962) that
even under section 7, consideration should be given to “countervail-
ing eompetitive, economic or social advantages.”
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and needs of the community.”’ It is in this context that
the rule of reason must be applied.

Appellant is forced to argue that the findings of
the distriet court on the reasonableness of the merger
are clearly erroneous. Even a brief review of the evi-
dence demonstrates that these findings are fully sup-
ported in the record.

Banks in Philadelphia have not kept pace with
the ever-increasing eredit requivements of large indus-
trial and commerecial enterprises in the Delawaxe Val-
ley. Exhibit D 25 (R. 3157) graphically contrasts the
growth of the general economy in the Delaware Valley
with bank growth. Banks have lagged far behind
(R. 1850-1351). The evidence establishes that there is
no bank in Philadelphia today large enough to provide
the services needed by many of the larger Philadelphia
area customers (IF'dg. 178a, R. 3513; R. 1411, 1877,
2069, 2286).

There are other measurements of the inadequacy
of local banking resources. Philadelphia is fourth or
fifth in a ranking of the twelve largest metropolitan
areas in the United States on the basis of various
measures of economic activity, yet Philadelphia ranks
ninth on the basis of the size of its largest bank (Fdg.
182a, R. 3514-3515; R. 1344-1345 ; GX 57, R. 2531-2535).
The largest bank in Philadelphia ranks twentieth in
the United States and is smaller than one or more
banks in San Francisco, Pittsburgh, Boston, Detroit,
Cleveland and Dallas, each of which has less popula-
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tion than Philadelphia (F'dg. 18la, R. 3514; R. 933-
935, 1951, 2288-2290; DX 20, R. 3097; DX 24, R.
3154).

Because Philadelphia does not have a bank large
enough to meet the needs of its large business enter-
prises, a great deal of banking business has shifted
to New York and to other cities which have larger
banks than has Philadelphia (Fdg. 180a, R. 3514;
see fn., page 10, supra). It is the purpose of the pro-
posed merger to stop this trend and, if possible,
reverse it (R. 1602-1605, 1714).

The size of a bank’s resources and lending limit
are critical factors in the selection of banks by larger
customers. This is so even though in many cases the
customer’s ordinary credit requirements can be satis-
fied, since sound business judgment requires flexibility
well within a bank’s lending limit to provide an ade-
quate margin between ordinary and peak borrowing
requirements (Fdgs. 179(a)a, 179(c)a, R. 3513-3514;
R. 1949-1951, 2127-2128, 2098-2099, 2063). It is un-
desirable from the point of view both of the bank
and of the customer to have loans at or near the
bank’s lending limit (R. 1605-1606). The record shows
that as a consequence appellees have lost to larger
banks customers with expanding credit requirements
even though such requirements were still well below
appellees’ lending limits (Fdg. 179(e)a, R. 3514;
R. 1609-1623).

More importantly, the size of a bank’s resources
affects the degree of risk which a bank may justifiably
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take on loans to particular customers (F'dg. 179(b)a,
R. 8514). For example, Girard has lost customers to
larger banks outside Philadelphia even though the
customers’ needs were far below its lending limit,
simply beeause Girard’s total resources did not
warrant risking in one loan an amount which the
other bank with larger resources could readily make
(R. 1609-1623). Such customers are far more numer-
ous than the hypothetical ‘‘few big concerns” which
appellant suggests as the only beneficiaries of the
merger (Appellant’s Brief, p. 72).

The merged bank will not only have a lending
limit and resources more comparable to the banking
needs of Philadelphia, it will also have sufficient re-
sources to enable it to develop services which will
be competitive with those offered by large banks else-
where, such as special departments for types of loans
and industry groups and more extensgive foreign
services (R. 1602-1603, 1706-1714). The offering of
these facilities will not adversely affect existing rela-
tionships hetween other Philadelphia banks and their
customers (R. 2070, 2122, 2146, 2178).

The public will benefit from the fact that the
merged bank will be better able to hold and to obtain
large customers. An analysis of the accounts of the
largest customers of appellees shows that over the en-
tire year 1960 those customers on the average main-
tained deposits which exceeded their loans by substan-
tial margins. In the case of PNB average deposits were
twice as large as average loans; and in the case of
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Girard average deposits were more than one and a
half times ifs average loans (DX 26, R. 3163; DX 40,
R. 3181). This is the type of customer which appel-
lees seek to hold and to aequire by the merger. The
excess of deposits over loans thereby produced will
constitute additional credit available in Philadelphia.

The evidence establishes that a merger is the only
feasible way to obtain a bank large enough to meet
the banking mneeds of the Philadelphia area (Fdg.
189a, R. 3516), and that, contrary to appellant’s argu-
ment (Appellant’s Brief, p. 68), the requirements of
large borrowers cannot be satisfied by participations
of several banks in one loan. The district court found
that this argument ‘‘ignores again the realities of the
sitnation” (R. 3667). Its findings 186a and 187a (R.
3515-3516) explain why such participations are un-
satisfactory to both bank and customer and do not
provide an effective substitute for the inadequate
lending capacity of appellees.

Appellant’s “‘summary’ of the testimony of the
officers of some of appellees’ large customers is seri-
ously misleading in the light of the entire testimony of
those witnesses (Appellant’s Brief, pp. 68-70). For
example, the summary for Atlantic Refining omits the
testimony that the company’s expected growth will
require additional banking relationships, that the com-
pany would like to deal with a Philadelphia bank, and
that 2 $15 million lending limit would make this pos-
sible (R. 2068). The summary for Rohm & Haas omits
the testimony that the lines of credit from five Phila-
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delphia banks aggregating $20,000,000 -constituted
an unsatisfactory arrangement, and that a larger
bank in Philadelphia will keep growing businesses
from going elsewhere for accommodation (R. 2100-
2101, 2104-2105). The summary for Triangle Publi-
cations omits the testimony that the company did not
want to participate the $10 million loan because it
would be more difficult to negotiate, take longer and
require greater compensating deposits (R. 2117-2118),
and. that the company would have considered a Phila-
delphia bank for this loan if there had been one large
enough (R. 2122). The summary for Bankers Securi-
ties omits the testimony that the company would prefer
to do business with Philadelphia banks but cannot do
so now because of the size of these banks (R. 2127-
2132). In the summary for Sun Oil, the loan obtained
by the subsidiary was $12 million and the testimony
was that the subsidiary would have had the merged
bank handle it if the merged bank had been in exist-
ence at that time (R. 2145). The summary for Penn-
sylvania Power & Light omits the testimony that the
company would increase its proportion of horrowings
from Philadelphia banks if there were a larger bank
(R. 2177-2178), and. that it would move business from
its New York bank if the merged bank could develop
the specialized services which are now supplied there
(R. 2200). Finally, appellant omits entirely the testi-
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mony of the president of Automotive Rentals, Ine.,
the remaining witness of that group, who listed the
benefits from the merger which he expected for his
company and concluded that the merger is ‘‘not only
good for me, for us, from a selfish standpoint; it must
be good for hundreds of others—small people, not only
in the automobile field, but in other small fields of en-
deavor in the area that I am talking about. It makes
sense to me”’ (R. 2154-2155).

The fundamental theory of appellant would result
in banks being kept small irrespective of ‘‘the con-
venience and needs of the community”’ (Appendix,
p. 81). The incapacity of Philadelphia banks to care
for the banking needs of the community has produced
a great flow of banking business to New York and
other cities. If appellant’s purpose in this case is
accomplished, that disparity will be preserved, the
development of a healthy competition between New
York and Philadelphia will be prevented and Phila-
delphia banks will be frozen in their present position
of relative incapacity to meet the needs of their cus-
tomers, without thereby helping any other Philadel-
phia banks or businesses. This is to frustrate, not to
accomplish the Congressional purpose in adopting the
Bank Merger Act.

The proposed merger is the first major effort to
provide a Philadelphia bank which can become com-
petitive with the larger banks in New York and other
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cities. The record shows how many cities smaller than
Philadelphia have larger banks which presently draw
business from the Philadelphia area. To prevent the
ereation of a bank which can offer effective competition
in this field is to defeat, not to promote the purposes
of the antitrust laws. This is particularly indefensible
in the absence of any evidence whatever that local
competition will be served by preventing the merger.
All demands for smaller accommodation can be met
adequately by the many banks which will continue to
gerve the area after the merger. Demands for larger
accommodation can be met for the first time in Phila-
delphia by the merged bank, competitively with large
banks elsewhere. The evidence shows and the distriet
court found that the only effect that preventing the
merger will have on competition will be to inhibit it.

CONCLUSION

The decision of the district court was based on a
determination of the particular facts of this speeifie
case following a thorough analysis of extensive evi-
dence. The court concluded that appellant’s claim was
founded on nothing more than inferences drawn from
mathematical ratios which were not shown to have any
significance in the field of banking, and which were
affirmatively refuted by the testimony of bankers and
businessmen alike, competitors and customers of ap-
pellees and other banks in the Philadelphia area.
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The decision of the distriet court was a necessary
consequence of appellant’s failure to prove any vio-
lation of the antitrust laws. The judgment below is
correct and should be affirmed.
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APPENDIX
I. STATUTES.

Section 18(¢) of the Federal Deposit Insurance
Act, as amended by the Bank Merger Act of May 13,
1960, 74 Stat. 129, 12 T.S.C. § 1828(c) (Supp. II),
provides in pertinent part:

* * ® No insured bank shall merge or consolidate
with any other insured bank or, either directly ox
indirectly, acquire the assets of, or agsume liability
to pay any deposits made in, any other insured
bank without the prior written eonsent (i) of the
Comptroller of the Currency if the acquiring, as-
suming, or resulting bank is to be a national bank
or a District bank, or (ii) of the Board of Gover-
nors of the Federal Reserve System if the acquir-
ing, assuming, or resulting bank is to be a State
member bank (except a District bank), or (iii) of
the Corporation if the acquiring, assuming, or re-
sulting bank is to be a nonmember insured bank
(except a District bank). * * * In granting or
withholding consent under this subsection, the
Comptroller, the Boaxrd, or the Corporation, as the
case may be, shall consider the financial history
and condition of each of the banks involved, the
adequacy of its capital structure, its future earn-
ings prospects, the general character of its man-
agement, the convenience and needs of the com-
munity to be served, and whether or not its
corporate powers are consistent with the purposes
of this chapter. In the case of a merger, consolida-
tion, acquisition of assets, or assumption of liabili-
ties, the appropriate agency shall also take into
consideration the effect of the fransaction on com-
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petition (including any tendency toward mo-
nopoly), and shall not approve the transaction
unless, after considering all of sueh factors, it
finds the transaction to be in the public interest.
In the interests of uniform standards, before act-

~ ing on a merger, consolidation, acquisition of as-

sets, or assumption of liabilities under this sub-.
section, the agency * * * shall request a report on
the competitive factors involved from the Attorney
General and the other two banking agencies re-
ferred to in this subsection * * *, The Comptroller,
the Board, and the Corporation shall each include
in its annual report to the Congress a deseription
of each merger, consolidation, acquisition of assets,
or assumption of liabilities approved by it during
the period covered by the report, along with the
following information: * * * a statement by the
Comptroller, the Board, or the Corporation, as
the case may be, of the basis for its approval. * * *

Section 215(e) of the National Banking Laws,

as added, Sept. 8, 1959, 73 Stat. 462, 12 U.8.C. § 215(e)
(Supp. II), provides:

The corporate existence of each of the con-
solidating banks or banking associations partiei-
pating in such consolidation shall be merged into
and continued in the consolidated national bank-
ing association and such consolidated national
banking association shall be deemed to be the
same corporation as each bank or banking associa-
tion participating in the consolidation. All rights,
franchises, and interests of the individual consoli-
dating banks or banking associations in and to
every type of properfy (real, personal, and
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mixed) and choses in action shall be transferred
to and vested in the comsolidated mnational bank-
ing association by virtue of such consolidation
without any deed or other transfer. The consoli-
dated national banking association, upon the con-
solidation and without any order or other action
on the part of any court or otherwise, shall hold
and enjoy all rights of property, franchises, and
interests, including appointments, designations,
and nominations, and all other rights and inter-
ests as trustee, executor, administrator, registrar
of stocks and bonds, guardian of estates, assignee,
receiver, and committee of estates of lunatics, and
in every other fiduciary capaecity, in the same
mapner and to the same extent as such rights,
franchises, and interests were held or enjoyed by
any one of the consolidating banks or banking
associations at the time of consolidation, subject
to the conditions hereinafter provided.
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II. SELECTED EXCERPTS FROM THE LEGISLATIVE HISTORY OF
THE BANK MERGER ACI OF 1960 SUPPORTING THE VIEW
THAT THE DOMINANT INTENT OF CONGRESS WAS THAT
ANY REVIEW OF BANK MERGERS SHOULD TAKE COGNIZANCE
OF ALL 'THE SPECIAL FACTORS WHICH PERTAIN TO BANK-
ING, MONEY AND CREDIT.

Excerpts from ‘‘Regulation of Bank Mergers’’, Report
of the Senate Committee on Banking and Currency
together with Supplemental Views to accompany S.
1062, S. Rep. No. 196, 86th Cong., 1st Sess. (1959)

The purpose of the hill is to provide for
control of all mergers by asset acquisition by
banks under the jurisdiction of the Federal bank-
ing agencies, under uniform and clear standards
calling explicitly for consideration of both banking
factors and competitive factors, but without giv-
ing sole and controlling effect to any single factor.

(»-1)

Bank mergers are generally considered to
be covered by the restrictions of the Sherman
Antitrust Act, but up to this year, no proceeding
under the Sherman Antitrust Act had been in-
stituted which involved a bank merger or a con-
solidation. Sinece bank mergers are customarily, if
not invariably, carried out by asset acquisitions,
they are exempt from section 7 of the Clayton
Act. (Stock acquisitions by bank holding com-
panies, as distinguished from mergers and con-
solidations, are subject to both the Bank Holding
Company Act of 1956 and sec. 7 of the Clayton

Act.) (pp. 1-2)
o -

* * * *

* * % #*
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In the light of the information set forth
above, there is no justification for continuance
of the present incomplete and confusing statutory
provisions dealing with bank mergers. On the
contrary, it is essential to provide immediately
for effective and uniform regulation of bank
mergers, under standards appropriate to the

industry. (p. 13)71
* * * * *
There is no question that competition is de-

sirable in banking, and that competitive factors

should be considered in all agpects of the supex-
vision and regulation of banks.

But it is impossible to require unrestricted
competition in the field of banking, and it would
be impossible to subject banks to the rules appli-
cable to ordinary industrial and commerecial con-
cerns, not subject to regulation and not vested
with a public interest.

Hver since the days of the first and second
Banks of the United States and MeCulloch v.
Marylond (4 Wheat. 316, 1819), it has been gen-
erally accepted that banking is a field subject to
special regulation by virtue of its effect upon and
relation to the fiscal and monetary policies of the
Federal Government under article I, section 8, of
the Constitution of the United States.

This Federal control over banking long ante-
dated the antitrust laws. (p. 16)

* * *

¥* *

t This is the concluding paragraph of the section of the Senate
Report captioned “The Need for Regulation of Bank Mergers”. Some
of the language of that section, which appears on page 8 of that Re-
port, is identical with language on page 5 of the House Report. (See
Appellant’s Brief, pp. 22, 28, 55).
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Time and again the Nation has suffered from"
the results of unregulated and uncontrolled com-
petition in the field of banking, and from insuf-
ficiently regulated competition. (p. 17)

% * *

*® *

The rapid increase in the number of small
weak banks, to such a large number that the
Comptroller eould not effectively supervise them
or control any but the worst abuses, was one of
the factors which led to the panic of 1907.

The banking collapse in the early 1930’s again
was in large part the result of insufficient regu-
lation and control of banks, in effect the result
of too much competition.

* * * the reform legislation of 1913, while
removing many of the defeets of the banking
system as a system, did very little to strengthen
the indwidual commercial bank. * * * The coun-
try continued to be served or disserved by thou-
sands of small, weak, independent banks having
inadequate capital, incapable executives, and
poor outside connections.

* * * the banking collapse did not begin in
1931, but was really under way throughout the
period of the 1920’s. During that decade * * *
thousands of banks failed, but the appalling
weakness of the banking sfructure was not im-
mediately realized, because most of the failures
occurred in isolated agricultural communities.
[““Money and Banking,”” Raymond P. Kent,
New York, 1947, pp. 303-304.] (p. 17)

* * * * *

It was in the light of this background that
section 6 of the Federal Deposit Insurance Act
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was written, requiring consideration of the fol-
lowing factors before granting insurance to a
bank: the finanecial history and condition of the
bank, the adequacy of its capital structure, its
future earnings prospects, the general character
of its management, the convenience and needs of
the communities to be served by the bank, and
whether or mnot its corporate powers are consis-
tent with the purposes of the act.

The basis for handling banking through bank-
ing laws, specially framed to fit the particular
needs of the field, instead of relying on unre-
stricted competition and antitrust laws, is set
forth in “Banking Under the Antitrust Laws,”’
by A. A. Berle (49 Columbia Law Review (1949)
589, at p. 592):

Operations in deposit banking not only
affect the commercial field, but also determine
in great measure the supply of credit, the vol-
ume of money, the value of the dollar, and even,
perhaps, the stability of the currency system.
Within this area considerations differing from
and far more powerful than mere preservation
of competition may be operating under direet
sanction of law. It is the theory, in ordinary
commercial fields, that competition is the desir-
able check on price levels—the process by which
the efficient are rewarded by survival, and the
inefficient eliminated by failure. The price of
business failures is not regarded as too high for
the community to pay in view of advantages to
consumers, stimulus toward greater efficiency,
and freedom of enterprise. But it is doubtful
(to say the least) whether any such assumption
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is indulged in with respeet to deposit banks;
certainly the theory is not there aceepted to the
full extent of its logie. A bank failure is a com-
munity disaster, however, wherever, and when-
ever it occurs.t While competition may be de-
sirable up to a point in deposit banking, there
is a clear bottom limit to its desirability. So long
as 90 percent of the monetary needs of the
country are supplied through bank credit, de-
posits, and checks, under a system which con-
templates many thousands of banks and also a
uniform, smooth, free flow of bank checks, a
high degree of cooperation among banks is es-
sential. So long as certain kinds of banking
paper are accepted as a basis for currency
through the operations of the Federal Reserve
rediscount, a high factor of uniformity is
needed. The economic and social premises of the
Sherman Act in respect of other businesses are
not fully accepted by the Congress, the States,
or the public as the only considerations appli-
cable to deposit banking.

A BALANCED JUDGMENT REQUIRED

In considering what standards to provide for
the reviewing banking agencies, the committee had
before it the banking factors set forth in section 6
of the Federal Deposit Insurance Act, the differ-
ing antitrust standards of the Sherman Act and
the Clayton Act, and also speecial provisions for
regulated public utilities exempted from the anti-

t The foregoing portion of this quotation was also quoted at
page 9 of the House Report.
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trust laws, such as these covered by the Interstate
Commerce Act.

The committee concluded that reference to the
banking factors in section 6 of the Federal De-
posit Insurance Aect, while essential, would not
alone suffice, because the section 6 standards do
not give sufficient weight to the factor of com-
petition.

The committee concluded, on the other hand,
that imposing the strict rule of section 7 of the
Clayton Act, as amended in 1950, as interpreted in
the Bethlehem-Y oungstown case, would give abso-
lute and econtrolling weight to the lessening of
competition, regardless of other factors. The com-
mittee did not consider that it would be in the
public interest to regulate bank mergers under
standards which would mean that the demonstra-
ble benefifs of a merger are irrelevant and outside
the province of the administrator, and which
would make no distinction between good mergers
and bad mergers.

A number of examples were cited to the com-
mittee where the public interest would clearly re-
quire that a proposed merger should be approved
even though a definite and substantial lessening of
competition could be expected.:

The representative of the American Bankers
Association testified as follows:

Moreover, there are certain circumstances
in which bank mergers may substantially lessen
competition and yet be desirable in the interest
of the public and sound banking, such as the fol-
lowing practical examples:
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5. Where the acquired bank is an unecu-
nomie unit or is too small to meet the needs of
its community by providing loans of sufficient
size or by providing needed banking facilities.

(pp. 18-20)

* * * *

Representative Celler testified:

In addition fo the acquisition of a bank
which otherwise would be faced with a possi-
bility of failure, there are other circumstances
in which, from a banking standpoint, the acqui-
sition of a bank by another bank may be in the
public interest . . . The same principle applies
where there are not adequate banking facilities.
These various situations are illustrative of the
circumstances where the consummation of the
transaction would not be contrary to the public
interest. (Hearings on S. 1062, pp. 98-99)

The committee agreed that in the situation
described by the witnesses, and in similar situa-
tions, approval of the merger would be in the
public interest, even though this would result in
a substantial lessening of competition, In cases
such as these the benefits would be demonstrable,
the merger would be a ‘‘good merger,”” and
approval should be granted in spite of the lessen-
ing of competition.

Since there was widespread agreement that
some mergers were in the public interest and
should be approved, even though they might re-
sult in a substantial lessening of competition, the
committee concluded that the strict rule of the
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1950 amendment of section 7 of the Clayton Act
wag inappropriate to the field of banking.

To adopt this rule for bank mergers might
result in the disapproval of bank mergers which
all would agree were in the public interest; it
might, on the other hand, as the result of the
legislative history of the new provisions for bank-
ing, bring about a relaxed and modified interpre-
tation of section 7, which would be inappropriate
in the case of ordinary unregulated industrial
and commercial concerns where unrestricted com-
petition is in the public interest. Either of these
regults would be undesirable. The committee,
therefore, concluded that it was preferable to
handle bank mergers under rules specially de-
signed for the banking indusfry.

The committee eoncluded that the balanced
approach set forth in S.1062 was the most ap-
propriate for the banking industry. The com-
mittee noted the close resemblance to the test
provided in section 5 of the Inferstate Commerce
Act, and further noted that that section provides
an exemption from the Sherman Aect as well as
the Clayton Aect, a provision not confained in
S. 1062.

S. 1062 provides for full consideration of the
public interest in the soundness and good man-
agement of the banking system, through recogni-
tion of the several banking factors of section 6
of the Federal Deposit Insurance Act, and equally
full consideration of the public interest in pro-
moting competition and preventing monopoly.
S.1062 gives no one of these factors controlling
weight, but requires that all be considered, that
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all be duly weighed, and that a balanced judgment
be reached by the banking agency on the basis
of all these factors. (pp. 20-21)

* * * * *

The committee is convinced that there is need
for uniform regulation of bank mergers, con-
solidations, and other asset-acquisition transae-
tions involving banks insured by the Federal
Deposit Insurance Corporation. The proposed
legislation would achieve this by placing the
administration of this law in the hands of the
Federal banking supervisory agencies. This bill
follows the traditional structure of statutes
enacted by the Congress in the regulation of other
agpects of the banking industry. (p. 21)

* * * *x *

In passing on applications for mergers, the
agency is to take into consideration both the
banking factors and the competitive factors which
may be involved in the merger. No one of the
banking factors alone will be of controlling
weight, and no one of the competitive factors
alone will be of controlling weight. All must be
considered and weighed together by the banking
agency involved before it can reach its decision
on the application. (p. 22)

* * * * *

The committee recognizes that in a relatively
small number of cases the balancing of the various
factors will be difficult—some banking factors
may be favorable, some may be unfavorable; some
competitive factors may be favorable, others
unfavorable.
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In such cases, the decision will not be simple.
Full consideration will have to be given to the
basie purposes of the statute: to promote a sound
banking system, in the interest of the Govern-
ment, borrowers, depositors, and the public; and
to promote competition as an indispensable ele-
ment in a sound banking system. (p. 23)

* * * * 9

The Attorney Gteneral is required to give a
report on the competitive factors involved in the
proposed merger. Under S.1062 the competitive
factors involved in the merger are only one ele-
ment of several to be considered in passing on
the application. The committee wants to make
crystal clear its intention that the various bank-
ing factors in any particular case may be held
to outweigh the competifive factors, and that the
competitive factors, however favorable or un-
favorable, are not, in and of themselves, control-
ling on the decision. And, of course, the banking
agencies are not bound in their consideration of
the competitive factors by the report of the
Attorney General. They will have much informa-
tion in their own files, and they may obtain in-
formation or advice om the competitive factors
from other sources. The committee amendment is
only intended fto make sure that the banking
agencies get a report on the competitive factors
from the Attorney General in each case. (p. 24)

Excerpts from “Regulation of Bank Mergers’’, Report
of the House Committee on Banking and Currency on
S. 1062, H. Rep. No. 1416, 86th Cong., 2nd Sess. (1960)

There are differing views about the effect and
the significance of the mergers which have taken
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place. But there is general agreement that legisla-
tion providing for uniform and effective regula-
tion of mergers is required for the future. (p. 5)

& * * * *

The Federal antitrust laws are also inade-
quate to the task of regulating bank mergers;
while the Attorney General may move against
bank mergers to a limited extent under the Sher-
man Act, the Clayton Act offers little help. (p. 8)

* *® * * *

Because section 7 is limited, insofar as banks
are concerned, to cases where a merger is accom-
plished through acquisition of stock, and because
bank mergers are accomplished by asset aequisi-
tions rather than stock acquisitions, the act offers
“little help,” in the words of Hon. Robert A.
Bicks, acting head of the Axntitrust Division, in
controlling bank mergers. (p. 9)

* * %* * *

Because banking is a licensed and strietly
supervised industry that offers problems acutely
different from other types of business, the bill
vests the ultimate authority to pass on mergers in
the Federal bank supervisory agencies, which
have a thorough knowledge of the banks, their
personnel, and their types of business. For the
same reason, the bill requires consideration of the
six banking factors now listed in section 6 of the
Federal Deposit Insurance Act. Thus the super-
visory agency would consider the financial history
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and condition of each of the banks involved, the
adequacy of its capital structure, its future earn-
ings prospects, the general character of its man-
agement, the convenience and needs of the com-
munity to be served, and whether or not its
corporate powers are consistent with the purposes
of the Federal Deposit Insurance Act.

Reference to these factors, while essential,
would not alone suffice, because the section 6 stand-
ards do not give sufficient weight to the factor of
competition. (pp. 9-10)

* % * * *

This course [to apply the Clayton Act test
generally, with specific exemptions] seems un-
necessarily hazardous, however, in view of the wide
variety of situations in which a merger may be
proposed in all good faith as a means of providing
better banking service. Your committee econcluded
that it would be unwise to attempt to anticipate
all possible situations where a merger would bene-
fit the publie, and incorporate them in a rigid,
specific list of exemptions.

Your committee is convinced the Senate’s ap-
proach is basically sound. Where demonstrable
benefits would flow from a proposed merger, these
should be weighed against any adverse effect on
competition. Your committee feels, however, that
the language of the Senate bill can be improved,
to insure that the intent indicated in the legisla-
tive history of the bill in the Senate will he prop-
erly carried out. Your committee concurs with the
Senate committee report’s repeatedly expressed
intent to allow approval of bank mergers that
would. be in the public interest. (p. 11)
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Excerpts from Senate debate on S, 1062, May 6, 1960,
Vol. 106 Congressional Record.

Mr. Fulbright.t
Mr, President, I move that the Senate concur

in the amendment of the House.
* % ¥

As it passed the Senate, S. 1062 expressed the

. view of the Senate, for the third time, that bank

mergers should be regulated by the Federal banlk-
ing agencies on the basis of banking factors and
competitive factors, with no single factor being in
itself controlling. S. 1062 was a clear statement,
for the third time, of the Senate’s view that the
provisions of section 7 of the Clayton Act should
not apply to bank mergers.

The amendments to S. 1062 made by the
House do not change this aspect of the bill. The
House has agreed with the Senate that bank
mergers should be controlled by the Federal bank-
ing agencies on the basis of both banking factors
and competitive factors, and that section 7 of the
Clayton Act should continue to be inapplicable to
bank mergers.

Banking is regulated and subject to many
controls not applicable to the ordinary indus-
trial or commercial enterprise: entry into the field
of banking is restricted; the establishment of
branches is restricted; and the practices and pro-
cedures of banking, from the payment of interest
on deposits to the kinds of loans made and the
reserves which must be maintained, are closely
regulated and controlled. Competition in banking
is desirable and beneficial; but unrestricted com-
petition in banking, with the bank failures which
would result, i8 no more possible than it is in the

1 Co-sponsor of S. 1062.
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field of publie utilities or other indusfries affected
to a greater or lesser extent with the public in-
terest. Banking is too important to depositors, to
borrowers, to the Government, and the public gen-
erally, to permit unregulated and unrestricted
competition in that field.

The antitrust laws have reflected an aware-
ness of the difference between banking and other
regulated industries on the one hand, and ordi-
nary unregulated industries and commerecial en-
terprises on the other hand. The 1950 amendment
to section 7 of the Clayton Act, which for the
first time imposed eontrols over mergers by means
other than stock aequisitions, did not apply to
bank mergers which are practically invariably ac-
complished by means other than stock acquisition.
Accordingly for all practical purposes bank mer-
gers have been and still are exempt from section
7 of the Clayton Act.

It is not clear whether the Sherman Antitrust
Act of 1830 would now be held to apply to bank-
ing in general and to bank mergers in particular,
though it seems clear that Senator John Sherman,
the former Seecretary of the Treasury, for whom
the act was named, and the 5ist Congress, did
not expect or intend banking to be covered by an
act applicable to interstate commerce. And even
if the Sherman Act is held to apply to banking
and to bank mexrgers, it seems clear that under the
rule of reason spelled out in the Standard Oil
case, different considerations will be found appli-
cable, in a regulated field like banking, in deter-
mining whether activities would ““unduly diminish
competition,’’ in the words of the Supreme Court
in that case. (p. 9711)

* £ w * %
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The requirement that a favorable finding must
be made if the merger is to be approved means
only that a beneficial result must appear after the
weighing of the seven specific factors set forth in
the bill. It does not require the ageney to go be-
yond these seven factors and find an independent
and separate public interest in the merger.

The requirement of a favorable finding after
weighing these seven factors does not seem out of
place in this legislation. A favorable finding would
have to be made, for example, in other cases which
the banking agencies must consider, such as the
chartering of a new bank. It is this distinetion
between banking and other businesses which jus-
tifies different treatment for bank mergers and
other mergers. It was this distinction that led the
Senate to reject the flat prohibition of the Clayton
Act test which applies to other mergers. (p. 9712)

* * * * *

My, Bennett.t

My, President, in order to make clear to the
banking agencies, which will administer this act,
the understanding and intention of the Senate in
accepting the amendments of the House and pass-
ing the amended bill, T ask unanimous consent
that this set of questions and answers be printed
in the Record following the statement by the Sen-
ator from Arkansas, as though I had asked the
questions and the Senator from Arkansas had
made the answers.

The PresmiNg OrricEr. 'Without objection, it
is 8o ordered.

t Member of Senate Commitice on Banking and Currency.
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BXHIBIT 1
BANK MERGER BILL

Question. As I understand it, this bill is not
directed against nor intended to proscribe or limit
size as such, without regard to the banking and
competitive tests set forth in the bill, and hence
a merger of two large banks should be approved
if found to be in the public interest under the
tests set down in the bill. Suppose, for example,
a situation where such a merger would increase
the extent, quality, and efficiency of services ren-
dered to the public, enhance local, regional, or
national competition, and meet all the other spe-
cific tests in the bill, would not such a merger be
considered fo be in the public interest under this
bill, regardless of size?

Answer. Yes. The bill is not directed against
size as such, nor does it impose limits on the size
of banks. Size may be, of course, an element to
be considered as part of the banking tests and as
part of the competitive test under the bill. But it
is not controlling. If a merger of two large banks
qualifies under the tests set forth in the bill, it
should be approved and it will be approved, no
matter how big the two banks may be,

Question. The competitive factor in the bill
I take to refer, in appropriate cases, not only to
loeal but also to State, regional, and national com-
petitive effect. Is this correct?

Answer. Yes., The Federal banking agency
reviewing a proposed merger should consider
whatever field of competition the merging banks
are engaged in and the new bank will engage in.
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Some banks are engaged only in local competition.
Other banks are primarily engaged in regional
competition. Other hanks engage in national or
international competition. The field of competi-
tion which is actually involved is the field which
should be given consideration in reviewing a mex-
ger. This is true also of the Justice Department
reports on the competitive factors involved in the
merger, These, too, should be concerned with the
kinds of competition the two banks are now en-
gaged in and the kind of competition the merged
banks will be engaged in.

Question. In considering a proposed merger,
should the needs of the community and the area
and the country as a whole for increased financial
services resulting from an expanding economy he
considered ?

Angwer. Yes. The Federal banking agency re-
viewing a merger under S. 1062 would certainly
give due regard to the adequate accommodation
of the growing capital requirements of an ex-
panding economy in the community, in the area,
and in the country generally. This would not, of
course, be the controlling factor any more than
any other single factor and, of course, other
means of providing increased financial gervices
would be borne in mind.

But there is no question that the Federal
banking agency should give due regard to the ade-
quate accommodation of the growing capital re-
quirements of an expanding economy.

Question. In considering a proposed merger,
would the responsible Federal banking agency be
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able to take into consideration the competition
which the merging banks face, and the merged
bank would face, from other kinds of financial
institutions—savings and loan associations, eredit
unions, insurance companies, finance companies,
and the like?

Answer. Yes, indeed. All competition which
the merging banks now face, and which the mer-
ged bank would face, must be taken into consid-
eration by the banking ageney. This includes both
competition from other banks and trust com-
panies and competition from other financial insti-
tutions which may provide the same or similar
services. It includes competition for the public’s
funds, in the form of deposits, savings accounts,
and the like, and it includes competition in sup-
plying the publie’s needs for funds in the way of
personal loans, consumer credit, mortgages, busi-
ness loans, and so on.

Question. Mergers already effected have
given some banks distinet competitive advantages
because of increased lending limits, increased
quantity and quality of services, increased avail-
ability of highly specialized and techniecal per-
sonnel, and increased overall resources. Ofher
banks have not so grown in size through mergers
because of lack of feasible merger opportunities,
State laws, management policy, or other reasons.
If the effect of the adoption of this bill is to dis-
criminate against these latter banks and thereby
to affect adversely their future opportunity to
acquire or regain reasonable competitive equality
through merger, then we shall be protecting and
making permanent a competitive advantage or, a
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kind of monopolistic position. Tt is my under-
standing that such a discriminatory result is mot
intended, and that the competitive test in this bill
should not be so construed. Is that correct?

Answer, 8. 1062 is not intended to have any
diseriminatory results. It is not intended to dis-
criminate against banks which have been unable
to merge in the past because of State laws or any
other reasons. The fact that a bank has been
unable to merge in the past, and therefore is at
a competitive disadvantage with other banks, is
something which ean be and should be taken into
consideration by the banking agency reviewing
a merger application. The bill is not intended to
prevent banks which have not been able to merge
from acquiring or regaining reasonable competi-
tive equality through merger.

Of course, this does not mean that merely
because a bank was unable fo grow by merger
before the enactment of 8. 1062, it would thereby
have a right to engage in a merger which other-
wise would be ruled out by the standards of S.
1062. The standards set forth in S, 1062 are the
controlling tests; the competitive disadvantage
which a bank is suffering from because it could
not previously merge is to be considered as just
one of the factors entering into these tests. (p.9713)

* * * * *
Statement by Senator Johnson of Texas.

This bill establishes uniform and clear stand-
ards, including both banking and competitive
factors, for the consideration of proposed bank
mergers. It eliminates a number of gaps in the
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statutory framework, which now permit many
bank mergers to occur with no review by any
Federal ageney. It provides for a thorough review
by the appropriate Federal bank supervisory
agency, tnder these comprehensive standards, and
with the benefit of any information which may be
supplied by the Department of Justice in the
report required from them, of the bank mergers
by asset acquisitions and other means which are
now and will continue to be exempt from fthe
antimerger provigions of seetion 7 of the Clayton
Antitrust Act. (pp. 9714-9715)

Excerpts from House debate on S. 1062, April 4, 1960,
Vol. 106 Congressional Record

Mr., Spence.t

This puts control in the banking agencies,
which have expert knowledge of the problems in-
volved. At the same time, they will be required to
get a report from the Attorney General, whose
experience in the antitrust field qualifies him to
furnish valuable advice in the administration of
the bill. (p. 7257)

* * % * =

Mr. Brown of Georgia.i

This puts the responsibility for acting on a
proposed merger where it belongs—in the agency
charged with supervising and examining the bank

t Chairman of House Committee on Banking and Currency.

i Chairman of Subcommittee No. 2 of House Committee on
Banking and Currency which held the hearings on S. 1062,
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which will result from the merger. Out of their
years of experience in supervising banks, our
Federal banking agencies have developed special-
ized knowledge of banking and the people who
engage in it. They are experts at judging the con-
dition of the banks involved, their prospects, their
management, and the needs of the community for
banking services. They should have primary re-
sponsibility in deciding whether a proposed
merger would be in the public interest. (p. 7257)

* * * * ¥

There is general agreement that stronger,
clearer, more uniform controls over bank mergers
are needed. This bill will meet this need, in a way
that assures a balanced consideration of the total
effects of a merger, with appropriate consultation
among all interested agencies. In this way, we can
expect that bank mergers which will be beneficial
will be approved, and those which will not will
be stopped. (p. 7258)

* * * * #*

M. Geller.t

In these eircumstances, I think that the bill,
provided it is properly administered, constitutes a
significant step forward. True, it does not contain
all the safeguards that I believe necessary to cope
with the rash of bank mergers that have beset the
Nation. Tor example, it would, in my opinion,
have been preferable to have made provision for
a hearing on the record and the right of court

t Chairman of House Committee on the Judiciary.
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review, together with adoption of the competitive
test confained in section 7 of the Clayton Act with
specific exceptions for cases involving probable
failures, management problems, inadequate capi-
tal or unsound assets, or overbanked communities.
(p. 7258)

* * * * ®

Mr. Multer.t

Much controversy arose during the course of
the hearings on this bill in both Houses of Con-
gress with reference to the extent that the com-
petitive and monopolistic factors should be con-
sidered as determinative of these applications. All
conecerned agreed that all of the banking factors
must be considered. There also seemed to be no
disagreement that the competitive and monopolis-
tic factors should also be considered. Under the
Sherman Antitrust Act and under the Clayton
Act the sole tests revolve around the lessening of
competition and the creation of monopolies.

The language of S. 1062 as amended by the
House Banking and Currency Committee and as
it appears in the bill we are now about to pass in
the House makes it clear that the competitive and
monopolistic factors are to be considered along
with the banking factors and that after consider-
ing all of the factors involved, if the resulting
institution will be in the public interest, then the
application should be approved and otherwise dis-
approved. (p. 7269)

t Member of Subcommittee No. 2 of House Committee on Bank-
ing and Curreney.
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Excerpts from Senate debate on S. 1062 prior to
amendment by House, May 7, 11, and 13, 1959, Vol.
105 Congressional Recordf

My, Robertson.t

These illustrative examples indicate the diffi-
culties of applying the language of the Clayton
Act to bank mergers. They also indicate the basic
reasoning behind the committee’s bill. This is that
the banking business is fundamentally different
from ordinary business. It is highly regulated and
restrieted. It is a quasi-public utility. I do not
believe that anyone could safely say that the ex-
ceptions provided in the O’Mahoney amendment
are the only ones which would ocecur and in which
a merger might be desirable, even though it would
substantially lessen competition. (p. 7692)

* * * * *

Letter from Mr. Coburn, General Counsel of the
Federal Deposit Insuramce Corporation.

Qur economy is generally expanding, but
the rate of growth will vary as between regions
and the banks must be able to adjust to and serve
the ever-changing needs of trade and commerce
within their communities. With growing commu-
nities, there is need for enlarged financial services,
and hence it is found that the needs for larger

1 These relate to the amendment offered by Senator O’Mahoney
which would have given controlling effect to the standards of the
Clayton Act with specific and narrow exceptions. This amendment
was defeated by a vote of 55 to 29. (p. 8139)

i Chairman of Senate Committee on Banking and Currency and
co-sponsor of S. 1062.
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loans, the need for additional categories or types
of credit, the need for generally expanded banking
services may be one of the underlying factors
that eneourage merger transactions. Within
proper limits, these may be representative of
sound justification for mergers which are con-
sistent with the public interest. (p. 7827)

* * * * *

Mr. Robertson.

The sitnation should not eontinue any longer.
Competition in banking should be encouraged and
safeguarded. Vigorous competition, between sound
and strong banks in a sound banking system, is
important and desirable. Such competition will
benefit depositors, borrowers, and the Govern-
ment, and all of them have a vital interest in
banking.

But unlimited and unrestrieted competition
in banking is just not possible. We have had too
many panics and banking crises and bank failures,
largely as the result of excessive competition in
banking, to consider for a moment going back to
the days of free banking or unregulated banking.

Instead, in the National Bank Act of 1864,
the Federal Reserve Act of 1913, and the Banking
Acts of the 1930’s including particularly the Fed-
eral Deposit Imsurance Act, we have taken the
position, from which I trust we will never retreat,
that banking is affected with a publie interest
and must be regulated like public utilities and
monopolies.

* ¥ #

The significance of the banking system to the
monetary and fiscal policies of the Government,
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to the businesses and individuals who depend on
bank loans for growth and development, and to
depositors who must have confidence in the secu-
rity of their deposits, is too important to permit
unrestrieted competition.

In the opinion of the committee it is impos-
sible to subject bank mergers to the simple rule
of section 7 of the Clayton Act. Under that act,
a merger would be barred if it might tend sub-
stantially to lessen competition, regardless of the
effects on the public interest.

* X%

The committee did not recommend that bank
mergers should be exempted from the Sherman
Act, but it does recommend continuance of the
existing exemption from section 7 of the Clayton
Act. (p. 8076)

* * * * *

Mr, Jovits.t

The second point, which I think is very im-
portant, is this: Shall we give the Attorney Gen-
eral more authority with respect to bank mergers
than with respect to other mergers? I feel that
there is reason for even less authority, because
there are other regulatory agencies, such as the
Comptroller of the Currency, the Federal Deposit
Insurance Corporation, and the Federal Reserve
Board. There is not the same situation in respect
of ordinary corporate merger cases. Here we have
a regulated situation. (p. 8129)

* * * * ¥

t Member of Senate Committee on Banking and Currency.
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My, Robertson.

Mr. President, if the Congress wishes to put
banks on the same basis as steel corporations,
automobile corporations, and other corporations,
Congress should repeal all present laws on the
subject of banks, and could put them lock, stock,
and barrel under the Clayton Aect, not only in the
case of mergers by stock acquisition, but also in
the case of mergers by asset acquisition. But if
the Senator from Tennessee were to introduce a
bill to that effeet, it would not receive 10 favor-
able votes; and he would find that such a bill
would be bitterly criticized by his banking friends
in his home State. (p. 8132)





