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OCTOBER 'l1EIDf, 1963 

No. 204 

UNITED STATES Ol!' ..:\.MERICA, Appellant, 

v. 
ALUMINUM Co~.trANY 01"' A~rF..RicA and 

Ro:ME CABLE CORPORATION 

Oa Appeal bcm. the United States District CoW'l fer the 
Northern District of New YoJ>k 

BRIEF FOH APPELLEES 

QUESTIONS PRESENTED 

The Government's .staten1ent of the Questions Pre­
sented is argumentative and misleading. 

Fir.r.:t. The Government's characterization ~f the 
competitive effect issue as "primary" and tlie line of 
eonuneree question as only ''subsidiary" is presump­
tuous and unwarranted Both are equally ]mportant 
in a Section 7 case; as this Coui·t has said, " [ d] eter~ 
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urination of the relevant inarket is a necessary predi­
i:ate to a finding of a violation of the Clayton Ad . .. 
Snb:-;;tantiality <!nn be determhwd only in terms of the 
market affected.' '.1 The district conrt, rel}ing on ex­
tensive industry testin1011y all(l supporting documenta­
tiou, found that the Governrncut had not sustaint~d its 
burden of JJroof on line of <~nrnmcrce. The 0-on)rn­
rnenCs ta~k on app<'al cannot be ]e~sened by calling this 
crudul threshold qnestion "subsidiary." 

Sf!cond. rrhe Government's su1tcrnent of the alleged 
"primary question n distorts and obscures the facts 
pertaini11g to this acquisition. \Vhile Ahuniuum Com­
pany nf America ( Alroa) is the largest producer of 
aluntlnum conductor wire and cable, it is such solely 
by virtue of its leading, though steadily declining, 
position in the n1nnufactnrc of bare alnmhrnm wire 
and cable. z Ron1e Cable Corporation (Rome) was 
prhna.riJy (more than 90 p€'r eent) a manufacturer of 
copper products. Far fr01n being a '' si!,"nificant" 
fabricator of . bare aluminum condnctor, it was de 
1ninim£s, with a .3 per cent market share, and the Gov­
er:nment does not appeal from the district court's con­
clusion that the required antirompetitive €ffect was 
not shown with respect to bare uluminnm co11ducfor. 
'\Vith regard to insulated aluminum wire and cablet 
--~ 

1 Un-ited States v. E.T. drtPont de, Nemours & Co., 353 U.S. 586, 
593 (1957); quoted in Brown Shoe Co. v. Um"ted Stales, 370 U.S. 
294, 324 ( 1962). 

2 It should a.ls(} be noted that the fact that Alcoa may be tlrn 
largest producer of primary aluminum is )lOt germane to the iss~:s 
ra~d by this appeal. The Government's claim that this ac~UlSJ­
tiD'n ma.y substantially lessen competition in the sale of a.lumrnUID 
ingot used in the production of wire and cable was rr.jrct~d by the 
district court (Concl. 7, n. 1303), and DO appeal has been t<lken 
from tha.t ruling. 
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Alcoa was not the '~largest proclucer'' but ranked 
third, with 11.6 per cent in 1958. Horne, with 4.7 per 
een~ ranked eighth or ninth. In short, in the bare 
field. where Alcoa \YUS "largest/' Rome \VaR not "sig­
nific:rntn; in the im::.n1atetl field, whf're Honie was not 
de 1innim.is. Alcoa was not "large.st. " Finally, tbe 
GonrnmenFs assmnptio11 that this ac11uisition occurred 
in Han already oligopolistie 1narket" is contrary to 
the court's finding that there is vigorou~ cornpet.ition 
iu the sale of alun1inmn wire and cable products (Fdg. 
62, R. 1295) . 

jfore objectively stuted, t.he questions presented are 
t.h<'se: 

1. Whether tlie cli~trirt court erred in finding t11at 
(a) insulated nlun1inum wire and cable and (b) alumi­
num conductor wire and cable were not proper lines of 
commerce within tho meaning of Section 7 of the Clay­
ton Act. 

2. '\Vhether the district court errecl in fincling that 
the Goverument had fuiled to prove that Alcoa's ac­
qui~ition of the assds of Rome ma.y substantially 
lessen competition or tend to create a n1onopoly in the 
manufacture an<l sale of either (a) insulated ulmuin1un 
1\ire and cable, or (b) alun1inum conductor \Vire ancl 
eable, assuming eae,h to have been established as a 
proper line of conrrnerc.e. 

APPELLEES' COUNTERSTATEMENT3 

.This is a direct appeal f1·01n the judgment of the dis­
t~r:t court holding that Alcoa's acquisition of R.on1e 
did not violate Section 7 of the Clayton Act (15 U.S.C. ---
th 

3 
·where appropriate, assertions in the Government's Statement 

. ~~ W-e believe to be inaccurate or misleadincr will be dealt with 
In u..1:• Ar "=' ~ gument rather than in this Countersta.tement. 
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18). The Ooverumeut does uot ehallenge the <l' ,tr' t 
t , fi 1. IS le 

('Our . i:; . w n1gs of fad as .. dearly erroneous'' (R 1 
:"' ') ( ) p R c·· T J> ) . u e v..,; a : . .11;, . . , but urges that 1ts ultimate findings 
~n1 the hue of t~onuneree nnd c·ompctitive. effect fasues 
involve an erroneous interpretation of the statute. The 
nppeul is limited to two alleged aluminum cnnduct-01 
lines of co1nn1eree ~ (1) insulated aluminum conductor 
and (2) tthuniuun1 conductor, whkh is a composit:e oI 
bare and insulated alumimnn conductor products. 

1. THE BACKGROUND OF THE ACOUISlTION 

The district court found that this acquisition was 
undert.aken by Alcoa "in t11c face of its declining ma1· 
ket'' ( Opin.1 It 1833) t for the purvose of obbtining in· 
sulating kno'\\r-how und diversification needed "to o\'er· 
come u market disadvm.1tage ... " (Opin., R.1321). lt 
desr.ribetl the accp.lisition as "the combination of a.n 
nhnnhuuu aud au csBential1y copper manufacturing 
c>ompany" ( Opin., R. 133B), aud found that Afooa and 
Ho1ne had competed in the s.alc of only three aluminum 
conductor products (Opin., H. 1314), that "there was 
not substantial or significant competition between 
[them] in the sale" of these products (Fdg. 52, R. 
1294), and that Home's u1anufacture of aluminum 
pro duets "did not induce [the] acquisition" (Fdg. 7, 
R. 1284). These facts, not challenged by the Govern-
1nent, provide tho background for the acquisition. 

(a) Alcoa's Declining Marke! Position 

Aleoa's pre-\.Vorld \.Var II monopoly, Judge Hand's 
landmark decision;' and the Govermne11t's pos~-war 
poli.cies that fostered competiti.o:11 in_ the a~urn1m: 
business, all are acknowledged h1stor1cal facts. Il 

4 United State.<; v. Aluminum Ca·mpa-ny of America, 148 F. 2d 
416 (2d Cir. l!J45). 



the Alcoa inouopoly ernJecl ue.nrly a quarter of a cen­
tury ngo. Since then, :Kaiser and Heyuolds have "rc­
mo"ed all reasonable douhts as to their e:q1acity to ef­
fectively con1petc with Alcoa ... , '' 5 three additional 
primary prodncers-Ornwt, Inc. (Orm et), Harvey Alu. 
minum (.Harvey), and Anaconda Alnminum Company 
(Anaconda)-have entered the field, and Aloca 's IJosi­
tion has shr11nk siguificautly. In short, the Alcoa of 
the 19GO's is not the Aleou of 25 years ago. 

In tern1s of percentage of primary alumirmn1 pro­
dnt".tion, the court fouud that Alcoa had "declined 
sharply" and \vi.th reasonable consistcney, from 52 
per cent of domestic output in 19·18, to 45 per cent by 
1936, and, by au additional 9 percent.age points, to 36 
per cent in 1960 (Opin., R .. 1312-13).8 In addition, 
there arc substantial quantities of foreign aluruinnn1, 
including Canadian production, which "in 1960 
amounted to more than 1.5 billion pounds, or more 
than 35 per rent of total U.S. primary alunrinum pr0-
dnetion" (Fdg. 64, H. 1295; Opin., R. 1312). Alcoa's 
post-\tar decline is also reflected in the drop in its re~ 
turn on invested capital, w hi.ch fell fro1n 9.3 per cent in 
1950 to 3.7 per cent in 1961 (Opin., R. 1321; R. 1066).1 

-5 Uni'ted States v. Aluminum Company of America._, 153 F. Supp. 
132, 171 (S.D.N.Y. 1957). If the Government's gratuitous st.ate· 
ment that. Alcoa made its first attempt to acquire Rome twrJ ve 
days afLer this dccisfon (Govt. Dr., p. 3, n. l) is intended as o. 
statement of cau .. ~e and effect, it is wholly without .support in the 
record. 

a T~e con.rt found a substantially similar decline li\ith re..spect to 
capac.it¥ ( Opin., It. 131::1). 

1 
Comparable declines were eJ:perieneed in Alcoa.'s retu.rn on 

g~ _rf'•venue, which declined from 9.7 per cent in 1950 to 5 per 
~nf. in 1961, and in its return on shareholders' equity, which 
l~~~d from 13.7 per cent in 1950 to 5.6 per c-ent in 1961 (R. 

) . 
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.Aleo?' has suffered at lea~t equally substantial de­
j•lnte:; 

1

Hl n h1~1imun \Yire and calJ]c. It pioneered the 
use o~ :il n1?11mnn as a sn hstitufo for copper in the 
ele<·h·wnl wire aud cable ti{'lcl, aud P-old $Ubstm1tia1lv all 
of the hare aluminun1 cable used for electrical t;ans-
1nission in the Cnited State5 prior to \Vorld War II 
(OJ>iu., I~. 131a). 1Vhile Altoa is still the number one 
producer of hare ACSR and alnminnm cable,' it now 
faces competition fron1 lO o:r 11 other suppliers and ait8 

relative participation in the [bare aluminum eonduc­
tor] inarkd has decliued materially" (Opin., R. 1313, 
1323). This decline \Vas "reasonably consistent" begin­
ning in 1954, thr first year for which data are availabh\ 
"and continuing since the acquisition" (Opin., R. 
1313). Thus. Alcoa. 's pcreentagc declined from 48.4 
per cont in 1954, to 32.5 per cent in 1958, and, combined 
with Rome, to 26.1 per cent in 1961, more than 6 per­
centage points less than Alcoa alone in 1958 (Ibid.). 
Overnll, the 7-yenr period frmn 1954 to 1961 saw the 
Alcoa percentage fall by more than 45 per cent. 

On the basis of these dov~r:r1ward trenrls in Alcoa's 
rnarket position and rate of return, and the increase in 
number and size of its competitors, the distric.t ~0~1rt 
found that Alcou did not occupy a dominant position 
in either primary aluminum o~ nlnminum wire and 
cable (Opin., R .. 1326-27). 

8 ACSH. consists of a high tensile strength. steel core, surr~unded 
by hard drawn aluminum wires. Aluminum cal>le, bare, lS gen· 
eralJy gimilar to ACSR but does not have the high tensile strtngth 

• "lit com· steel core. Both products Are sold for use by dectnc utl Y . 
· · h • · l , • t "b t1' on of electm pan1es m t. e overhead transmISSwn. anu <11s Tl. u . R. 

power and e.nergy (R 630-36; AR 12, U. 324(j; AR 1313a, 
!~247-48; .AR 11-Hu, H. 3249-50). 
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(b) Alcoa's Market Disadvantage 

. Alcoa's pioneering role, its continued-though stead­
ily declining-leadership, and the research aeti vi ties, 
"outstanding" teehnical service, and line of accessory 
and complementary products referred to by the Gov­
ernment (Govt. Br., pp. 6-7), all pertain exclusively to 
bare aluminum conductor products. Alcoa has ucvcr 
eYen approached a position of leadership \vith respect 
to insula.ted products. 

As recently a8 1952, Alcoa was totally without insu­
lating capability and thus \Vas "in an unfavorable mar­
ket position" to meet the increase in demand for cov­
ered or insulated alun1inum p:roduets ( Opin., R .. 1313; 
R. 1077-78). As a partial solution, it entered into a 
folling arrangement under whieh Ron10 1nade two com­
paratively sim1)le prodncts, aluminum covered line 
wire and multiplex cablc,9 for Alcoa's account (R. 1078, 
OX 28, H. 1536-37). Selling exclusively products in­
sulated for it by Horne, Alcoa, in 1!)55, accounted for 
10.8 per cent of insulated alumin1un shipments, 
ranking third behind J{aiser, with 26.5 per cent, 

•Covered line \Vire (also referred to as weatherproof) consists 
of a conduc.toi_- (copper or aluminum) covered ·with a synthetic 
~ubber (neoprene), thermoplastic (polrethylene), or :fibrous cover­
m~. It is used in the distribution of electric power and energy in 
primary and seeondary ovei_-head lines and in ser\'ice drops from 
the utility pole to a building (See R. 636-40; AR 12, R. 3246; 
AR 14-14a, R. 3249-50; AR I5~15a., R. 3251-52; AR 25, R. 3267-81; 
AR 26, R. 3282-3304). 

Multiplex cable consists of one, two -0r three insulated eon~ 
ductors (copper or aluminum) twiste(l around an uninsulated 
conductor which acts as a neutral aJ1d also provide.s mechanical 
~~PPort. It is used as a sdf-supporting secondary distribution 
t~e and as a service drop from the utility pole to a building 
. ee~ R. 636-40; AR 12, R. :3246; .AR I 4-14a, R. 32-19-50; AR 

fa.foa, R. 3251-52; AR 27, R. 3305-21; AR 28, R. 3322-43). 
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aud Auaconda, with 18.2 per cent (Gx 430 R 
2717). Its percentage remained at nbout this levei 
until the acquisition. 

Alcoa's interest in a<>qniring Home did not arise from 
a d0sire to inerrase its ca1,ability or caparity for t1e 
rrmnnfacture of aluminum eovered line wire and multi­
plex <>nble (R. 1083-1123). In 19:J6, it bad begunl-0 
make its own polyethylene covered line wire and multi· 
pkx (Ox 14G, It. 2097-98), am] by the time oft.he 
acqnisitiou, althongh it lmd not yet installed neoprene 
facilities, Alcoa was h1 a position to satisfy its requir!;· 
n1ents of polyethylene and neoprene cf1vered line wire 
a11<l n1ult.iplc.x (H. 1122-2H). It, howeYer, still {;lacked 
the 'know-how' to manufacture the more complicated 
types of insulated wire and cablcu (Opin., R. 1321) 
and, therefore, as the Gove.rnment concedes1 "rfJuld 
not offer customers a full line of its own insulate~ 
products, both alumirmm u11d copper, as could c£>rtain 
of its e01npetitors'' (,Juris. State. 9-10). 

Alcoa attrib11ted its sharp decline in bare alumimllllt 
in part, to its inability t.o supply a full line of insubted 
products including copper products. ~Iany of the com­
panies which bad entered the bare aluminum cable 
field had broad wire and cable experience, e.g., An:i· 
conda, General Cable, Essex, Southwire, Nehring an~ 
Central and thus were "in the more healthy pos1

• 
' ' d ti on, being able to produce both bare aluminu~ 1in

1 

the insulated coppe1·" (R. 1055-56; R. 1080). Kaisers 
acquisition of the Bristol plant of United States ~ubber 
e.reated auother "du.al roler," i.e., a company w1th t.he 
capability of producing both :bare aluminum and m· 
sulated copper products (R. 1081; Gx 161, H: 217.~).' 
It was Alcoa's need for comparable product divers~·t 
not "Rome's manufacture of aluminum product.q,"t 
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induced the acquisition (Fdg. 7, R. 1284; Opin., R. 
1321). 

Alcoa first approached Rorne in October 1957, offer­
ing Alcoa stock valued at about $24 rnillion (R. 951-52; 
Gx 165, It 2190). '\Vhen this was rejected, Alcoa 
sought advice frorn Ebasco Services, Iuc., a manage­
ment consulting and engineeri11g firm with special 
competence in the utility field (R. 1103-04). Ebasco 
confinned the correctness of Alcoa's clecision to cli­
\"crsify its line of electrical conductors (R. 1060), 
advised Alcoa against trying to establish its own in­
sulating division ('H.. 110.-!-05), ancl tnade approaches 
on Alcoa's behalf to six companies (R. 1106), none of 
which was more than a de 1ninhnis producer of alum­
inum conductor products (H. 1087-88). 

\Vhcn it looked as 1f a suitable acquisition could not 
he made, Alcoa began to consider ·what would be in­
volved in developing it O\Vll insulating organization 
(R. 1088-89, 1061; Gx 168, R. 2194). A preliminary 
study indicated that a "ronncled out program" cover­
ing a reasonably broad range of insulated products 
would require a minimum of $35 to $40 mil1ion and 
would take at least 5 to 10 yt-ars (It 1089-90, 1124-26, 
1064). Alcoa's sales vice-president testified that he 
would not have approved this expenditure (H. 1090; 
see R. 1064), and the court found that the "time re­
qnire.d ... and the expense involved seemed to fore­
cl?_se." Alcoa's obtaining insulaHng competence from 
W1thm ( Opin. H. 1321) .10 

~0 ,The Government's Statement implies that Alcoa, prior to ac· 
~~iring Rome, had defmitely decided to go fonvard on its own 
, ovt, Dr., pp, 28~29). 'l'his is- not supported by the record, and 
~contrary to the findings. The President's lettert relied on by tJ1e 

overnment (Gx 168, R 2194), as well as his testimony at the 
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It '_nt~ ag::dn~t this backgronnd that Alcoa reopemd 
negotia t10us with Ron1e (H. 106l-G2, 1091), and un 
~'fareh 31, 1959, a(~<11dre<l the assets of Rome in

1 

ex­
ehange for :J5;i,226 $barr.8 of Alcoa stock, with a market 
vahw of approximately $34 million (Gx 7, H. 1345· 
Gx 9, R. .1427 ; H. 1102). '' Aleoa 's purpo8e,'' fa~ 
eou1·t found 

' 
was to arqnire the abilitv to manufaetnre th~ 
more con1plicn tetl iusnfo f ctI wire and eabfo prcd-
1wts and di versify its operations. Horne's manu­
factn re of alumiuun1 produd.s did not induce said 
uequisitiou. (1~,dg. 7, R. 1284). 

In short, its objective was "to overcome a market clis­
a<h~~uitage rather tlwn to ohtniu a c·uptive market ... 
o:r to eliminate a competitor" (Opin., R. 1.321).11 

trial (Ii. lOGl), make clear that he had a twofold purp()se in 1.sk­
ing for stu<ly of internal ·expansion : first, to enable .Al!)oa. h~ttl'r 
to evaluate any offer it might \.Vant to make in the future, and, 
~econd, to develop for the first time the picture as to nwbat '\'ie 
are headed into if we are goinfP on our own ... '' Nor is it ~rrerl .. n ., 

to say that Alcoa hacl '' workt'fl out plans. for a new plant · · · · 
(Govt. Il r., p. 2 O) . ' ' It was a Yery p reli ru inn.ry look, possibly M 
a placP, to st.art from, with a more Jct.ailed study,, (R. 1126). At 
the time of the a<~quisition, Aleoa had no ''definite plans to expand 
its aluminum wire and cable production" (Fdg. 67, R 1296). 

11 The Government's Brief may leave the impre~on.that k1:l(la 
has acquired other producers of aluminum conductor m addit:J~ 
to Rome or that it was deterred frl)ln making additional acq-Ji~I· 
tions by

1 

the pendcncy of this litigation. (Govt. Br., PP· !.S}. 
'l'he court found however that" aluminum wire and cable proouets 

t ' • R 13'2')) 'Were not involved" in Alcoats other acquisitions (Opm., · ""';rl 
and that the Rome acquisition was not sliown to have been P h 
of a continuing program contemplating future expansion th7;f) 
mergers or acquisitions in wire and cable ... " (Fdg. 11, R. 1 . ' 
Having acquired insulating know-how, Alcoa .had no inwmt in 

buying it twioo (R. 1109-11). 
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(c) The Contrast Between Alcoa and Rome 

A~ wonJd be expected in the cm::e of n. diversification 
acq;iisitiou1 Alcoa and Home had essentially different 
iutnests and capabilities h1 the vdre and cable business. 

lfomP's corporate history t assets and sales are set 
forth \vith reasonable accnraey in the Govcrnn1cnt 
Bd0f (p. 8) .12 Tbr: Governn1ent, ho,vever, fails to 
make dear that "Rome was primarily the manufac­
iurrr of copper products .. .1' (Opiu., R. 1314), and 
):Ubsfantially oYerstates the in1portunce of aluminum 
in its pre-acquisition operations. 

The Gover11ment st.ates that H-ome enjoyed an excel­
l~nt reputation "because of it..9. hroad range of high 
quality a1uminun1 und copper conductor and accessory 
products, its high degree of technical skill1 and its 
Bubstantial achievements in research and development'' 
(Govt. Br., pp. 8-9). The in1plication that aluminum 
and copper products were of the same or comparable 
imp0rtance to Home is contrary to the court's finding 
that "copper was by far tlie predominant metal used 
by Rome in its wire and cable operations," accounting 
for more than 90 per cent of its combined copper and 
aluminum purchases and for from 90.3 per cent to 
almost 94 per cent of its total wire and eable sa]es 
revenue (I!,dg. 18, R. 1286; Fdg. 68, R. 1296). 

It is also misleading to imply that Rome had a 
0

hroad range" or "diversified lino 11 0£ insulated alumi-

_ 1
2 

The Govemment ;s Statement, however, could be read 88 in· 
d~ t' h a mg t at I~me ha.d three wire and cable plants. In faett 
~~ i>f l_;-Ome's wire and cable produe.ts were manufactured in Rom~, 
, w. 1 ork; the Collrgeville Pennsylvania, and Torra.nee, Cah-
~c-rn·a l ' · 

, 
1 ' .Pants produeed only cable accessory and condmt products, 

~l:iPectively (Fdg. 16, R 1285), produets not included in the 
nes of commerce involved in this appeal. 
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nu.in produets, and that its technical skill and research 
aehievcmcuts pertained thereto. .Aluminum has gained 
ncceptan~e principally in overhead distribution protl­
ncts, such as weatherproof line \Vire and multiplex 
cable1

:
1 (Fdg. 29, R. 1289). These pro<lucfa are among 

the "'simplestn of al1 iw~ulated wire antl r.ab1e product'l 
(Fdg. 8!, H~ 1299; Fdg. 55, R. 1294), and even Alcoa, 
with its lirnHed experienee and insnlH.tiug ~apability1 
possessed sufficient "technical skill" to inake tbem (R. 
1122-2·1). The fact is that Rome's "diversified line" 
c011~fatc<l overw he]miI1gly of products cl1icfly rna(le 
f ron1 copper, incl nding complex, multicon<luctor cables, 
sueh as those sho\Vll in AR 18, H. 3257-58; and it is fo 
these inorc sophisticated copper products that Rome's 
a<hnitted teclinienl skill and research facilities apply.,. 

Especially glaring is the Oovernn1e21t!s statement 
that Home wus notecl ''for its outstanding rescurch 
activities and tec11nical know-110\''l~ varticularlJJ in the 
field of insulated alu1ninwm conductors" (Govt. Br., 
p. 10, emphasis acldBd). Each record reference cited iu 
support of this proposition clearly refers to Rome,s 
insulating ability in general; nowhere ir1 the record is 
there support for the notion that Rome possessed 
special i~sl1lating kl1ow~how ""ith respect to aluminum 
condurtors.15 Rome's insulating coinpehmce may be 

ia W eatherproo.f and service drop account~d for 91.~ per e~i\t 
of Rome's total shipments of i nsulatcd or covered alum mum wire 
and cable in 1959 (Gx: 443, R. 2728). 

14 These products unlike weatherproof and multiplt.x, require 
the use of varied o.nd sophisticaU>d immlation..<;. and protedivr. eo,~er· 
ings {R. 651-53; AR 21-24, R. ~~2G3-6G), a. wide variety of w':·1,ng 

. equipment. and U>rhniques, and ~ngineuing and rl'Sl.'al"<'h ~pability 
for the design of cables and customer service (R 658-GO) · 

15 Significantly, the service drop cable cited as an exam~le ()f 
Rome's devc>lopment work in t.he insulated conduetor field wa.s 
originally developed as a copper product (R 936). 
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used on either copper or a1uminurn. In fact~ howevf'r, 
Rome's "r('latively full line of insulated wirP and 
cab1e prodnr:ts [was] chiefly made from copper" (Fdg. 
78, R. 1299). 

In contrast to Rome, Alena made no copper con­
dnetor products and Jacked the know-how to make the 
more eomplieated iusu1atNl constructions that were 
Homf''s forte (Fdg. 78, n.. 12D9; Opin., R. 1313, 1321). 
:Moreover, wl1ere Rorne specialized in insulated prod­
ucts, the court f"ound that "bare wire and cable 
prod nets constituted the great prepoudernnce of Alcoa's 
sales," amounting to "more than 90 per ecnt" of Hs 
total <'OIHlndor wire and cahle shipments in 1958 (Fdg. 
14~ R. 1283). 

Berause of their fnndamentallv differm1t interests ., 
and capabilitie::.i, the court found that tbe two com­
panies were not substantially competitive with resper.t 
to either bare alundnu1n condrn~tor prod nets, Alcoa's 
chief nrPa of inter~~t, or in the sale. of insulated prod­
ucts, ebiefly eopper, wl1ich were. Borne's specialty 
(Fdg. 52, H. 1294; Fdg. 78, R. 1299). vVith respect to 
bare aluminum cable, Alcoa, in 1958, had shipments 
amounting to $23 million, and accounted for 32.5 per 
cent of total shipments (Pdg. 21, R. 1286; Fdg. 45, R. 
1W2). Rome's sales of bnre a1umin1rm wire and cable 
in that year amounted to $240,0001 which was approxi­
mately 1 per c~nt of its total wire and cable sales and 
only .3 per eent of total ship1nents (ibid.). 

In the insulated fie]~ Alcoa's 1958 shipme.nts of 
a.Jnminum wentherproof nnd nrn1tip1ex cable were 
valuP.d at $4.2 million and represented 11.6 per cent of 
tot.al shipments of insulated or covered alurninum con­
ductor (i1Jid.). Rome's sales of insulated or eovered 
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al~1n:1imnn products in the sa1ne ye.ar amounted to $2.2 
unl_hon and r.:preseutcd 4.7 ver cent of tot.al shiprn~nt.' 
of 1nsu lated or eoYered alun1inum conductor (_AR 52 
R.. ;340;'); Fdg. 4;), H. 12H2).16 As a percentage of total 
1958 insu~ak(l wire und eahle shipments, both copper 
and alunnnnn1t Alroa 's rn.arket share was .3 per cent 
and Ronie ~s 1.~~ per eent (Fdg. 76, H. 1298). Sales of 
insulated nhnninn.m products represented less than .6 
per cent of Afoou 's. and approximately 5 per cent of 
Rome's total 1958 sales (Ox lG, It 1484; Gx 22, R. 
1496). 

2. COPPER AND ALUMINUM IN THE W1RE 
AND CABLE INDUSTRY 

Differences in the physical and electrir.al propertie~ 
of copper and ahuninun1 influence their use in lhe wire 
and eable industry. The court found, however~ that such 
differences Jo not estahlish, and that the industry, 
itself, does not recognize, separate economic entiti~ 
confined t.o in::rnlated alun1innm conuuctor or n eombi­
nation of hare and insulated aluminum products 
(Opin., n. 181G; Fdgs. 25-29, R. 1288-89; Add'l. Fdg. 
4, R. 1336-37). Thus, tho Government's reference to 
"the aluminu1n conductor industry" presupposes a 
separate identity which the district court rejected 
(Govt. Br., pp. 11, 18). 

The most signifieant differences between copper and 
aluminun1 are tl1at alun1inum has only about 62 per 
cent- the conductivity, a~1d is only about 1/3 the weigh~, 
of copper. This mc•ans that pound-for-pound alunu· 
num will provide more conductivity than copper~ mak· 

16 Rom~'s sales of aluminum weatberproof 8.lld multi-ple:i:: cab{j 
the only msulatf'd products also sold Ly Alcoa, .amounted to $ · 
million. It made t.he same products out of copper in the a.roount 
of $2 million (AR 56, R. 3406). 
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ing it appreciably cheaper as a conductor rrietal (R. 
182; Gx 50, H. 1G50). At t.be same time! because an 
almnimm1 cnble of conduetivity equal to co11per mnst 
be larger in cross-sertional area, this economic advan­
fage begins to dis:tppenr as onP. moves from bnre con­
ductDr fo insnlnted ~ables, ''the more so as insulations 
aJHl coverings heco1ne thicker and n1ore complex" (Gx 
50, H. 1650; H. 21G). nforeover, in so1ne situatious, 
even where the cost of insulated or coven}d aluminum 
conductor is cheaper than copper, the final installed 
cost may be greater owing to other economic factors, 
su<'h as the higher cost of connectors used with alun1i­
num (Gx 50, R,. 1650; AR 7G, R. 3472). 

In the bare cable fifl1d, the industry recognizes im­
portant distinctions bt-twecn copper and alumhnnn. 
Bare a1unlinum is not on1y cheaper than copper, but its 
pbysiral and electrical properties give it positive tech­
nfoal a<l.vantages.H For these reasons, bare aluminum 
has virtually displaced copper (except in scaeoast 
areas) in overhead transmission (Fdg. 2·1, R. 1288). 
Moreover, the ind11stry differentiates between hare 
copper a1Ld bare aluminum, manufacturers reporting 
them to the Bureau of the Ccn.5ns under separate 
product classifications (Fdg. 24, R. 1288; R. 947).1s 

Finally, the manufacture and sale of bare a]umiumn 
eable require spec.in! stranding equipment, and the 
engineering skill ueeded to design long-span, high -

n For example, aluminum's lighter weight permits the erection 
of fewe.I." supporting structures and the larger size required to 
al'hfo,·~ equal conductivity with copper reduec::, eorona los.<; (R. 
161-£2). -

uiprodnets Codes 33571 and 33521 "Aluminum and alnminum­
~.ase. alloy wire a.nd ca.hie (including ACSR) "; Product Code 33572, 

C<ipper and copper-base alloy wire (including strand and cable, 
bare and tinned, for electrical transmission). 11 
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voltage trmu;n1ission lines (Fdg. 24t R. 1288· R. 663 
697-98). For all of thcRe reasons, appelle~ agreei 
and the conrt fouud, that bare ahunimun cable and 
AOSH 111ight properly be considered a separate> line 
of commerce (Fdg. 24, R. 1288). The conrt, however, 
found no anticompetitive effect in that line, and the 
GoYeriunent has not challenged this r.oudusion on 
appeal ( Ooncl. 7, R. 1303; Govt. B:r. p. 38). 

The insu]ated produ('.ts whieh comprise most of the 
Government's alleged insulated aluminum line of com­
merce a.re only two of nrnny produced by ilie ,n.re and 
cable industry. This industry ''is characterized by 
vigorous eon1petition" and inclndes more than 200 
companies, an1ong then1 ''many strong, well-financed 
and highly reputable concerns" (Fdg. 81, R.1299). In 
1958, the industry produced insulated products valued 
at $1.3 billiou, of which copper conductor products 
accounted for n1ore than 95 per cent (Fdg. 29, R. 1289). 

Insulated alun1huun wire and rable, unlike bare, is 
not recognized by tbe industry "as a separate ec~ 
nomic entity" (Opin., H. 1316). Insulated products 
are identified and defined by the industry, and re· 
ported to Census, in aceordance with their function or 
type

1 
''not acr.ording to the n1etal used as. condudor

11 

(Fdg. 25, R. 1288) / 9 and manufacturers regard t.hem· 
selves siinply as "insulators of ·wi.re and eable products, 
not as insulators of copper vdre and cable on the 0~,~ 
hand, or of altmtlnuru wire and c.able on the other 

19 For example, authoritative technical mannals (AR 25-281 
R. 3267-3343), Rome produet bulletins (AR 30-3~, R. 3345-60), 
n.nd the Wire Buyers' Guide, offidal. publication of The Wire 
Association (AR 73, R 3439), all define and classify insula.ted 
wire and e.able produ<:ts ac-cording to their function or type, e.g .. 
b 'ldi · lf t. • " serv· m ng wire, power ~able covered line wire, se -snppor mg · 
· dr ' d cror :i.ce op cable, rather than by the metal employed as con 11 

• 
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(Fdg. 26, H-. 1288). As this irnplies, and as the court 
found, there is co1nplete 1uannfucturing interchange­
ability between ~opper aud almuinn1n (Fdgs. 27, 55, 
56, R. J289, 129-1-95; Opin., R. 1316) .20 In addition1 

wire and cable insulators have flexibility in the prod­
uefo they can 1nake, and a company able to mn ke more 
complicated products, such as building wire, po,ver 
eablet control cable, ete., "can readily" n1ake Hnc wire 
:mdnmltiplex cable, ''1u~ing either copper or aluminum 
conductors, with its exi~ting nwchincry and personnel" 
(Fdg. 55, R.1294; Fdg. 84, R .. 1299). Such interclrnnge­
ability among product1'.I aud condudor inetals is of 
practical eompetiti\'e importance, £or the court found 
that manufactnret~ "constuntly review their product 
line~ and switch rl'adily fro1n one product or conductor 
metal to another in accordance ·with market conditions" 
(Fdg. 561 H. 1394-95; Fdg. 85, R. 1300). 

The larger 8lze alurninu1n wire required to achieve 
equal current carrying capacity with copper, tends to 
make alumirrnn1 econo1nically unacceptable in 1nore 
sophisticated heavily insulated constructions and in 
applications \vhere space is important (R. 216; Gx 50~ 
1650). In overhead distribntion lines, where cable 
size is not a limiting factor, the use of aluminurn has 
increased appreciably since alJout 1950. 'Vith the 
acceptance of aluntinum as a copper substitute, the 
number of manufacturers making insulated aluminum 
products increased fron1 4 to 29, ''most of the new -
, 

20 
The only change required from a manufacturing standpoint 

18 tbP use of diff Prent lubri~ts and a clean-up of tho cquip­
mentil both copper a.nd alnminuru are used on the same drawing 
machine It · · · · is customary to draw copper and alummmn m separate 
cycles of production, or~ where volume permits, to use one machine 
~~ c~~Per and another on aluminum (Fdg. 27, R. 1288; e.g,, R. 73-
' '.,;iJ, 280, 379.80, 661, 982-83). 
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entrants [c01ning] from the ranks of insulated copiwr 
couductor producers ... '' ( Opin., n.. 1323). 

Contrary to the Government's contention, al1nninum 
has not' 'virtually displaced,'' and is not in the proeess 
of "rapidly displaeing,'' copper in insulated or covereJ 
overhead distribution lines (Govt. Br., p. 12). This 
contention will be dealt with more fully in the Argu­
nrnnt (infra, pp. ~>,8-45), hut it should be noted that 
the district court found that copper nnd aluminum 
are functionally interchangeable in these appliC'ation~; 
that buyers consider other economic factors that may 
offset the lower cost of almninum cable (Fdg. 28, R. 
1289; Opin., R. 1316) ; that in areas where aluminum 
has gained "increasi11g use," there is a "lively eom· 
petition between alurninurn and copper products'1 

(Opin., R. 1312); that the copper-aluminum price dif· 
ferenee, and the 1aek of p1·ice sensitivity between them, 
do not foreclose'' actual cu1npetition'' ( Opin., R.1316); 
and that, in :fact, "snbstantial quantities" of the copper 
versions of overhead distribution products a.re sold 
(Fdg. 29, It 1289).~1 

In its State1nent, the Government has a sectio~ c.ai; 
tioned "The structure of the industry," in wbicb it 
sets forth market share statistics, alleges that a pattern 
of concentration IJrevails, and refers to competitive 
difficulties allegedly experienced by nonintegrated 
fabric.at.ors (Govt. Br., pp. 18-24). We dispute both 
that there is an "industry" and that numerical data as 
to market shares and concentration can adequately 
describe the "structure" of a market; however, to 
avoid undue repetition, we shall defer discussion -0i 

21 In dullar terms, 1958 sales of copper weatherproof and service 
drop amounted to mo·re than $15 million (R. 319-22). 
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the Gover1unent.'s c011ecntratio11 corJtenti0ns until the 
Argument port.ion of this Brief (infra, pp. 53-70). 

A::. to U1e n11eged cmnpetithre diilicu]tics of independ­
ent fabricators, it should be 11oted that the district 
court found that t bis acquisition "will not bring about, 
enhance or aggrnvate nny so-called 'price sr1ueeze' ... " 
(Frlg. 66, H.. 1296); that. "no shortage iu primary 
aluminnm is foreseeahle" (Opin., Il. 1312); aud that 
indepenclent m.anufuduren~ testified that •'in the tbrre 
years since the acquisition~ there had hcen no adverse 
effect,'' and that uone foresinv any future adverse 
effect (Fdg. 50, R. 1294). The abaudonment of in­
sulted ahm1in11m prod nr.ts by ce.rtain nonh1tegra ted 
companies, the eonrt attributed to "the existence of 
a \igorous competition in the products involved,. 
(Opiu., H. 1330). In fact, during the post-acquisition 
perfod~ other 11oni11tcgrated compttnjes substantially 
increased their sales of aluminurn couduetur products, 
and expanded, or planned to expand. their ea.pacity for 
producing such products (R. 75-76, 228, 381, 404-06, 
984-85, 990). 

3. nrn PROCEEDINGS IN DISTRICT COURT 

On February 5, 1962, after approximately 22 months 
of extensive pre-trial discovery, the four-week trial of 
this action con1menced. At the trial, the court re­
<'eived more tlmn 500 docnnientary exhibits and heard 
and observed more than 50 witnesses, among the1n engi­
nee~ and purchasing a.gents for public utiliUes1 ex­
perienced wire and cuhle technical sales and 1nanage­
rial personnel, and appellees' exec~tive officers chiefly 
responsible for the acquisition and operation of Rome. 

On J annary 28 1963 the court filed its Opinion and 
Findings of Fact an ct' Conclusions of Law and dis-
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1~1issed ~.be Con1plai.nt. 'Vith respect to the two alleged 
lines of comrnercc invoh·ed in this appeal-aluminum 
condnd.or aud insulated alumiumn conductor-the 
court held (1) that they were 11ot proper lines of com-
111erce, and (2) e\·eu assurning that they were proper 
lines, the prohibited anticompetitive effect had not 
been 8bown. 

~rhe r,ourt 's liue of commerce determinations were 
based on the findings as to indnsfa'y understanding and 
praetiee, n1a1n1facturing interchangeability, and 
coppcr-alurninnm eompetitive1w~s which have been re­
viewed above (pp. 14-18). In <~onclnding that the 
Govenunent failed to prove the prohibited effect on 
cmnpetition, the court refused to condemn the. acquisi­
tion solely on the basis of market share statistic~, since 
such data not only sbo\ved Rorne's shares to be com­
paratively snwll but demonstrated contiunous and sub· 
st.autial declines in Alcoa's pre-acquisition market 
share and in the Aleoa-Home combined share after the 
acquisition ( Opiu., R. 1324, 1329; Fdg. 45, R. 1292-93), 
The nonstatistical evidence established, inter alia'! that 
Alcoa's purpose was to overconw the market disadvan· 
tage resulting fron1 its laek of insulating capability 
(Opin., R. 1a21, 1333; F'dg. 7, R. 1284); that there had 
not been substantial or vigorous competition bet~·een 
Alcoa and Rome ( Opin. R. 1329; Fdg. 52, R. 1294); 
that there is cornplete and demonstrated ease of 
entry ( Opin., R. 1323; Fdgs. 54-58; R. 1294-9:>) ; that 
neither con1petitors nor purchasers have been, or ex­
pect to be, adversely affected in any way by the a~­
qnisition ( Opin., R. 1326, 1330; Fdgs. 59-66, R. ~29o-
96); and that there has been and continues to be vigor­
ous competition in the manufacture and sale of alu­
minum wire and cable products (Opin., R. 1330; Fdg. 
69, R. 1297). 
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SUMMARY OF ARGUMENT 

Tht' distrirt conrt fonnd that the Governrnent failed 
to sustain 1t~ burden of proof on eitlier line of com-
1uaec~ or compditive effect. Accordingly, this appcul 
mllsf. ftnl if tbe district court can be sustained as to 
either i1cce.ssnry element of a Section 7 case. 

I 

~'he disttict court rnlcd that the Government failed 
to pro-ve (.A) that insulated alun1inun1 '\Vire and cable 
prodnctH con1prise a line of commerce separate from 
their copper c01mterparts; an<l (B) that a ineaningful 
line of eonnncree ('[lll be created by adding together 
noneompetit.ivc bare and insulated aluminum conduc­
tor prodtu:ts. These detern1inations are dmllenged 
solely as a matter of la'\\~, the court's underlying find­
iugs of fac~, being undisputed. 

A. (I) Applying the practical indicia set forth in 
Br01rn Sh(lc Comp,n1y v. United States, 370 U.S. 294 
(lD62), thC' dHt.rict court found that the industry does 
not differentiate behvecn copper and alun1inum insu­
lated pr<1dnets, tbat copper and aluminum products 
are functionally interchangeable, and that there are 
no unique production facilities, distinct customers or 
specialized vendors for insulated aluminum conductor 
products. ~rhough reco&~izing that the prices of copper 
a~d aluminun1 insulated products are "generally dis~ 
tmet'' and not sensitiy·c to each other, the court found 
that. this did not ior8clocse "::wtual competition." .Ac~ 
cordingly, making a practical judgment based on the 
great preponderance of the subma.rket indiein, it con­
duded that insulated aluminum eondnctor bad not 
been ('stnbli8hed as a proper line of commerce. 
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(2) Tho Govcrurnent argues that the district court 
should ha"·e based its line of commerce determina­
tion solely on al umiu 11n1 's price ad vantage in two 
si1nple iu~mlated prod nets. rrhis one-sided approaeb 
to market definition ignores entirely the district ('Ourfs 
undisputed findiug that insulating fabrieators can and 
do ''switch readily'' fr01n eopper to aluminum conduc­
tor products in accordance with market conditions. 
The importance of :sneh iuterchangeability as a de­
terminant of 1narket boundaries h~ firmly established 
in econontlc theory and is reflected in the supply-ori-
euterl. submarket indicia-nnique production facH­
ities, distinet custon1er8 nnd 8pc<:ialized vendors­
endorsed by thi.s Oonrt in Brown Shoe. Here! 
the absence of "disthwt customers" and the court's 
1111disputed findings as to jndustry practice estab­
lish that it \vould have beeu unrealistic to con· 
fine the relevant "area of effeetive competition" 
to the rf'latively small portion of total insnlat· 
ing eapneity (less thau 5 per cent) that at the tinie of 
trial happened to be allocated to aluminum. 

(3) Reinforcing and confirining the court'5 line of 
commerce determination, though not essential to it, are 
Hs findings that "substantial quantities" of insulated 
copper pro<lucts arc sold in "active," "lively," and 
"actual" competition with their alun1inum counter· 
parts. Seeking to minimize these findings, the Oover.n· 
ment nrgues that such competition 'vill ultimately di~­
appear. The record, however, does n-0t support this 
coutentiou, and, indeed, the Government did not even 
request such a finding in its Proposed Findings and 
Brif'f submitted to the district court. 

B. The alleged alu1ninum eonductor line. of eomd 
mercc is the mathematical snm of bare and insulate 
aluminum conductor shipments. If the insulated earn, 



23 

ponent is not, itself, a proper line, then the composite, 
!oo, must fall, since, as to the insulated. segment, in1-
pt1t1ant eomp<~tihve dcn1ents are ~xdnJe<l. In any 
erent, this grouping of noncompetitive bare ancl insn­
lat.ed prodnets is not recogufaed in the industry as a 
~parate e<'onomic entity or suburnrkct., and appears 
to be simply a numerical trick calculated to give this 
iwqni&ition an appearance of suhst.antiality. Such 
nppearanee is decf:'iviug for tltc composite line consists 
predominantly of Alcoa~s bare a1nn1inum conductor 
shipments. Home ·was de uiininiL') with respect to snrh 
prDdncts, an<l no appeal hns been ta ken fro1n the Jis­
Lrid court's ruling that no nnticon1petitive effect was 
shown '1tith respect to bare al nminnm conduetor. 

II 

Prior to the acquisition, the only products sold by 
both Ale-0a and Rome to more than a de minim?.s extent. 
were two flimple insulated nlunnnun1 conductor prod­
ucts, and as to these, competition hetween them was 
found not to be suhst.antial. The district court found 
that market share and concentration statistics, stand­
ing alone, did not condemn the merger, and, relying on 
Dllmerous eeonomic and historical factors, concluded 
that the Govermnent had not sustained its burden of 
proof on the competitive effeet issue. 

Though not disputing the court's findings of fact, 
~he ~ovenunent argues that the acquisition violates 

ecfaon 7 because Alcoa, "the industry leader in an 
~l~a~y oligopolistic product market,'' bas acquired a 
t ~lgIJifir.ani'' competitor. Thrn theory has no relation 
0 the facts of this case. 

to A. (1) With respect to insulated aluminum conduc­
r, Alcoa was far from the "industry leader," rank-
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1ng third, more than 60 percent behind the first rank­
ing supp1.ier, ~nd lacking iusulating eapnhility and 
produd diYers1ty possessed by many of Us competitora. 

(2) rrbe Governnwnt's glib nssumption that insu­
latel alnminurn eondw:·tor is an ~'oligopolistic" market 
rt>sts entirely on market .:-:bare and concentration per­
centages. It iH, however, common gronnd among econ­
on1ists that sueh sin1ple numerical antl statistical 
measures cannot afford t.he ''firm 1111derstundiug of 
the structure of the releYant niarketn that is required 
in Sedion 7 ragc•s. United Stoles Y. Philadelphia! 
Bank, 374 ·u.s. 321, 362 (1968). Concentration per· 
cent.ages :ire particularly meauinglcss where, a.s here1 

the al1egcd "market'' 'is go narrowly drawn. But even 
where the market n1ay he properly delimited, its struc­
tnre is not detcr111iued by simple statistiMl measures. 
Rather, a coordinated exmniuatiou 0£ important mar­
ket structure variables, such as condition of entry and 
product diffe1·entia.tiou, aud tbe actual re.('ord of mar­
ket pcrf 01:·mtu1ce over a period 0£ time, is required. 
Here, such an examination confirms tbe court's findiug 
that the alleged insulated aluminum coududor "ma~­
ket" is characterized by active and vjgorons competi­
tion. Thus, the Government's assnmpt.ion that tbe ai·· 
quistion oceni-red in an already "oligopoli'3tic" market 
cannot be sustained. 

(3) The Rome acquisition will not affect market 
structure or impair the vigorous competition in insu­
lated alun1inum conductor. There are numerous strong 
and capable firms which are either ah-eady makin~ .in· 
sulated almninurn r,fmduri.or produets or a.re " ·traib~g 
ill the wi11gs. ' 1 Rome, itself, wns even less important.~ 
the so-called insul:ited aluminmn "market'' than 1 s 
srnnll market share would indicate. It adhered to a 
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"policy of not going below the vrices of its competi­
tors" and had declined significantly in market per­
centage from 1955 to 1958. 

B. (1) As noted, the alleged aluminum conductor 
line is silnply a nrnthernatical e01nposite of bare and 
insulated aluminum conductor products. The Gov­
emment concedes that this acquistion does not have the 
prohibited effect '\vith respect to bare alnminnrn con­
ductor products. Since such effect cannot be sho'\vn 
as to the insulated component, it :follo'\vs that the Gov­
ernment has also failed in its burden of proof as to 
the composite line. 

(2) The only purpose of the composite aluminum 
c'Onduetor line is to show a rnarket percentage of the 
magnitude deemed significant by this Court in Phila­
delphia Bank. In this case, ho,vever, such percentage 
nas no competitive significance '\Vhatevcr since it pri­
marily reflects Alcoa's pre-acquisition positiou in bare 
aluminum conductor. r.rhe small portion contributed 
by Rome, l.3 per cent, consisted predonlinantly of in­
sulated ahuninum conductor which is not even claimed 
to be competitive with bare. l\Ioreover, this per­
eentage is actually just a point on a steady, downward 
c:1r-ve reflecting the continuing erosion of Alcoa's posi­
tron as a supplier of bare aluminum wire and cable, 
a decline that began long before the acquisition ancl 
has continued thereafter. 

0. \Vhere, as here market share statistfos are not 
l . ' cone us1ve, determination of the competitive effect is-

sue requires "an examination of various economic and 
~is~rical factors ... " Brown Shoe_, 370 1J.S .. at 329. 
!me, such factors, to a degree unprecedented in Sec­
ti~n 7 cases, affirmatively establish that this acquisition 
will not have the prohibited anticompetitive effect. 
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Especially important are the following: ~rhe unparal­
k led f~ase of eutry; the ah.sl'1wc of prodnr.t diffenu­
tfo tiou; the substantial market share declines experi­
encell by .Alcoa before, and by .Alcoa-Rome after, the 
acquisition; the .fact that Hmno was not au aggl'essive 
ln·iee co.mpet.it.or; t11e absenrc of s11bsta11tial competi­
tion between Aleoa arnl 11onie: the faet that cornpefo1g 
nmnnfactnrers have not been awl will not he adversely 
affeded by the acq uistion; the post-acqnisitiou expan­
sion of nonintegrated coinpetitors; the uncoutwidicted 
testimo11y of utility purchasers formerly buying from 
both Rorne and Alcoa that. this acquisition had. not had, 
and will noi have, any adverse effect; the fa.et that it 
was Alcoa's objective to acquire insulating capability 
and <livcrsification rather than to expand its alnminurn 
r.onductor facilities; tho ab~t1nee of a history of 
1nergers on the part of .Alcoa or a signifirant merger 
trend in the alleged industry a:=:. a whole: and the con­
tinued vigor of competition. 

ARGUMENT 

This appeal challenges the distriet court's app1icaw 
tion of aiuended Section 7 to two alleged alnminum con­
ductor lines of conmierce. SinC'e the court found that 
the Government had failed to sustain its burden of 
proof on both the line of commerce and competitive 
effect issues, the appeal must fail if the district cou:·t 
can be upheld as to either issur. In Part I, we will 
show that the district court's line of commerce deter­
minations comport fully with standards established by 
this Court in Brown Shoe Co. v. United States, 3!~ 
1J.S. 294 (1962), and other eases. In Part II, we '~11 
show that the district eourt correctly applied Sectrnn 
7 in finding that the Government had not proved the 
required anticompetitive effect. 
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r. 

THE DISTRICT COURT CORRECTLY REJECTED INSULATED 
ALUMINUM CONDUCTOR AND ALUMINUM CONDUCTOR 
AS "LINES OF COMMERCE" 

In distriet court, hotb parties agreed that conductor 
wire and cable, eorre::;ponding to the \Vire and cable 
indm;try,22 and iusulated wire and cable (copper and 
aluminum), corresponding to the insulating subindus­
try, were. proper lines of eommcrce (Fdgs. 311 33, R.. 
1289-f!O). Appellecs oppo~cd, and the court rejected, 
the Government's attempts to further divide the in­
rnlating subindnstry into nu insulated alumin1un sub­
wbmarket, and to establish a eon1posite aluminum eon­
duetor line ronsisting of bare mid i1umlated aluminum 
pro<luds (Fdgs. 23, 23-29, R. 1288-89; Opin R. 1316-
17), '\Ve shall take up first the Government's alleged 
1nsulated aluminum condnetor line since the court7s 
findings with respect thereto are pertinent to the com­
posite alumiumn conductor line. 

A. The District Court Properly Rel&cfed Insulted Alumlnum 
Conductor as a Line of Commerce 

The district rourt has found that insulated products 
made from ahnnin11n1 do not comprise a product mar­
ket, or snbmarkct, separate and distinct from their 
topper counterparts. The Government does not chnl­
Ir.nge the court's underlyi11g findings of fact, but elaims 
that it erred in failing to give controlling weight to the 
price diff ereu tial bet.ween copper a11d aluminum h1-
sulated products (Govt. Br., pp. 39, 46). The Gov-

~Industry No, 3357 of the Standara Industrial Classification is 
PTLtitl:a- "drawing and insuhi.ting of nonferrous wire" and includes 
~ahhshments whieh manufacture either bare or insulat.€d prod~ rb!, using either copper or aluminum as the conductor metal (.AR 
4, R 3-151, 34GO). 
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c>rnn1ent 's flingle-factor approach to market dt~finition 
is inconsistent ·with this Court's Brown, Shoe deeisi1)n· 
in this industrial context, excludes critic2.l elemen~ 
f ron1 the rel eYan t ~'area of effective competition"; and 
disTcgards the cour·t 's findings that the coppcr-alumi· 
n1m1 price <lifferenee cloes not foreclose "lively/' 
"active," and "actual" competition between copper 
and aluminun1 insulatc<l products (Opin., R. 1312, 
131G). 

(l} The District Cour:t Properly Applied the Pragmatic Test Estab­
lished in Brown Shoe 

In Brown 8hocJ this Court held that there are broad 
product markets withiu which there may be "well­
defined '' and "ec"•onomieally significant" submarket& 
370 U.S. at 325. It did not attempt to formulate any 
rigid standard for determining su bmarket boundaries) 
but indieat~d that a broad-ranging, pragmatic ernhm­
tion of market realities "\Vas required. Courts w~re 
admonished to examine ( ibi'd.) 

su~h practical inclicia as industry or public reco~· 
nition of the sulmiarkc::t as a separate economic 
entity, the product'~ peculiar charact~ri~tics and 
nses, unique production fac.ilities, cl1stinct ens· 
ton1crs, distinct p1iccs, sem:;ilivily to piice changes, 
and specialized vendors. 

The district court, relying on industry testimony 
and supporting docmnentation

1 
concluded that the Gov· 

ernment had not sust.'l.ined its burden of proof since the 
alleged insulated aluminum line does not satisfy the 
great preponderance of the listed indicfa. I11sulawd 
aluminum ''is not recognized in the industry as a sepa­
rate economic entity" (Opin., R. 1316; Fdgs. 25, ~61 

H.. 1288); insulated wire and cable products are desig-
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nated by their function or type, e.g., weatherproof, 
multiplex, building wfrc 7 co11trol cable, etc., whether 
made from copper or a1nminn1n, and product classifica­
tions used by the Rureau nf the Cen~us conform to thls 
pract1ce23 (Fdg. 25, R. 1288; R. 946); copper and alu­
minum ins111 a tcd products ' ' are corn p I e te] y in tercl1 ange­
nble from n. verfornmnee standpoint'' (Fdg. 28, R.1289; 
Opin., R. 131t)); both are n1adc interchangeably on the 
same eqnip1ncut n.nd with the same personnel (Fdg. 27, 
H. 1288; Fdg. 56, J{,, 1295); the same customers, i.e., 
uhhty compmues, pnrelrn.se copper and aluminum in~ 
sulatcd prod nets (Op in., R. 1316; Fdg. 28, U. 1289) ; 
and there tire 110 '' sp<:><'ia lized vendors" of insulated 
aluminum wire and cahle ( Opin., H. 1316; Pdg. 26, R. 
1288). Thm1gb reeogniziug that copper und aluminmn 
wire and cahle prices are "generally distinct" nod not 
1Se-nsitive to ench other, the court found that this did 
uot foreclose "actnal competition" between aluminum 
products and their copper counterparts ( Opin., R. 
1316 ). 

Thus, the eourt's concJusfon that ins11lated a.lumi­
rmm couduct,or is not a self-contained "area of effec­
tive competition" rests on a pragmatic exan1ination of 
mal'ket realities. The Government's contention that it 
should have disregarded all but the two indicia that 
seei:ied to favor its position is, we submit, wholly at 
variance with the balanced appraisal called for by 
Brown Shoe. !Ioreover, because of the nature of com­
petition in the insulating business~ the indicia prin-

-
• 

23 
\Vhile not necessarily con.trolling on the line of oommeri!e ques­

tion, tbe census clnssifieations are not without significance. See 
Crim.,~ Zellerbach Corp. v, Fe<leral Trade C01nmisswn., 296 Ii, 2d 
800, 813 (9th Cir. 19 61), cert. denied :no U.S, 937 ( 1962) · 
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tip~llly :elie_d on by the .distr!ct court have special and 
eompelhng importance in tins case. 

(2) The Government's Single-Fader Tesf ls Inconsistent w'•h B 
Sh d W . . i. rown oe an ould Exclude Cnhcal Elements from ih R l 
"A f Eff · e e evan! rea o eehve Competition" 

As noted, the GoYenunent urges that the court should 
hn Ye de~ern1~ned the line of eomn1erce issue solely on 
tbc basis of the copper-alnmimm1 price difference. 
Though coneeding tbat copper and aluminum insulated 
products are con1petitive, it elaims tliat they are "suffi­
eiently noneon1petitive to he treated as distinct sub­
inn rkets'; ( GoYt. Br., p. 40). rrhe implicit assumption 
in this argmnent is that the only valid criteria for 
detertnining the "area of effective competition" in 
Section 7 cases are the "distinct prices" and '~sensi­
tivity to price changes" in<licia. This approach to 
1narket definition is not only incompatible with Brown 
Shoe but, in this case, ·would lead to an artificial and un­
realistic line of connnerce. 

(a) Submarkct Boundaries Are Determhied by the 
Existence of Substitution at Either the Product 
01' .Production Levels 

1Vhere the issne is wbetber products of different 
jnclustries, made in wholly different manufacturing 
est:iblisln11ents, inust be joined in a single P.ro~u~t 
nmrket, the distinct prices and price sensitivity rndlCla 
will be largely detern1inative. On the other ~and~ 
wbere as in both Brown- Shoe and tbis case, the issue 

' · d · the is whether products of the same industry, ma e ID · 

sanie plants and on the smne equipment, should be 
broken do-\n1 into separate product markets, ot?er 

. . . ·t· · e productrnn criter1a-e.g., industry recog111 10n, umqu e 
faeilities, distinct customers, specialized vendors-b · 
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eomc of critical importn.tH'e. 2~ This is recognized by 
economists as well as by this Court's Brown Shoe 
opiuion. 

Eeonomists specializing in problems of competition 
and monopoly emphasize that a market n1ust be de­
fined in light of either product or supply substitution. 
Professor Stigler, i11 the introduction to a series of 
essays concerning business concentration, formulates 
this as follows: 

An indushy should e1nbracc the rnaxir.num geo­
graphical area and the maximum variety of pro­
ductiYe activities in which there is strong long­
run .substitution. If buyers can shift on a large 
srale from product or area B to A, then the faro 
should be combined. If producers can shift on a 
large scale from B to A, again t.hey should be 
~ombined. 

Economists usually state this in an alternative 
form: All products or ent.erp1·ises with large long­
rnn cross-elasticities of eithc>r supply or d~n1and 
should be rombinPd into a single industry. 2

" 

Professor Kayscn makes the same point: 
To delimit the markPt in terms of products re­
quires cxan1inat.ion of both the chai.11 of potential 
substitutes at various prices as seen by buyers and 
the .widening circle of potentinl rival suppliers at 
Yar10us prices as seen by sellers. 26 

-
~·_The Government, itsrl.f

1 
stressed the importance o.f int{!rchange· 

ability of productive facilities in United States v. Brown SJwe 
Cinn:pany, 17rJ F. Supp. 721, 729 (E.D. )fo. 19;)9), where it urged 
the <'curt to adopt lines of commerce including different types and 
grades of shoes on the ground that "the same machinery is used 
~produce shoes of diff~rent types and grades aud ... production 
18 often converted between types and grades." 

2!!B • 
USiness Concentration and Price P oUcy 4 ( 19 55) . 

34 B . 
usincss Concentration and Price Poliey 117. 



The Goverume11t's Iiiw of commeree argume11t is of 
course, dianw·trieally opposC'd t<1 the economists' ;ou­
cept of a prodnet lnarkrt.. 

In Brmon Shoe, a::; in duPonf-(ieneral J[otors, this 
Court made clear that a 'line oi commerce is not just 
one or two reasonably homogeneous products. Rather, 
it is a'' relevant rnarket" or'' area of effective competi­
tion," with reference to which "substa.ntiality" can 
rationally be determined.21 '\Vith specifie reference to 
a sublnarket, this Court has einphasized tbat in order 
to qualify as a liric of eonuncrce, it must be "well­
defined" and "economkally significant," and should 
be recognized as a ''separate econo1nic entity," not 
simply a:;; a separate product. 

!Ioreover, the. "practical indicia" to be considered 
in determining subrnarkct boundaries, though refer­
ring to short-run rather thcn1 long-run snbstitnta­
bility128 express in pructical tenns the basic economic 
concept that markets urc to be defined in terms of 
close substitution o:f either product or production b­
cilities.2{} Indeed, thesH indicia are nrost meaniugfn11y 
applied when broken dO\\'n into demand (product) and 
supply (production) indieia. This can be iUnstrated 
by tvrn examples: (1) If products A and B have no 
peculiar ~baracteristics an<l uses and have similar and 
mutnally sensitive prices, there '"ill be substantial a~d 
rapid product substitution, and both must be placed m 

21 Unit ed Sta.tes v. E.l. duPo'fd de Netno11,;rs & Co., 353 U.S. 585, 
593 (1957); Brown Shoe Co. v. U-nitr.d State,(), 370 U.S. 294, 324 
(1962). 

2!l The distinction bctwe~n broa<l markets and subma.rkets having 
antitrust significance might. well be expn•ssed in terms of the 
difference betwt"en long-run and sh0rt-rnn .substitutabjlity. 

~Compare Stigler, op. cit., at 4-5. 
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tbe sanie snlnuarket (2) \Vlwre no rnanufacturiug 
specializat.ion or unirprn production farilities are re­
quired, and the z;ame \rendors sell products A and B to 
the same customers, there will be substantial and rapid 
sup-ply (or production) snb~titutiou, and, again, A and 
1J mu~t be placed in the sanie market. 

The rationnle for such a bilateral upproach to mar­
ket de.fh1ition is that where either type of substitution 
exists, Jnarket power cannot be measured by reference 
to A alone, for su1)p1iers of .A face effective competi­
tion from product Bt it.self, in example (1) t and from 
production faciJitir~ lH~ed on B, but readily applicable 
to A, in exarnplP (2). In either case, the existence of 
effcdive substitution prevents the achievement or exer­
r]s~ of 1narket power.30 

The "distinct custon1ers" ind!ciu1n is important to 
tliis argunHmt, for tl1c tcehnieal .ability to shift pro~ 
duetive facilities from oue product to another may be 
re11dered competitiv·ely meaningless if "continuing re­
lationships h€tween buyers and sellers .. , tnake such 
shifts unlikely." lTnited States v. Bethlehern Steel 
Corp., 168 F. Supp. 576, 592 (S.D.N.Y. l!J58). 111 IIere, 

ao Tht\ term "area of effective competition" which this Court 
u~ synonymous1v with "relevant market11 or "line of commer~" 
derived from Trawnsamerfra Corp. v. The Boa,rd of Go·vernors1 206 
P. 2d 163, 169 (3d Oil". 1953) 

1 
where Judge Maris stated that 

"the area or areas of ctT\"~ctive cumpetition fo wllii:h monop?l! 
pmver mi .... ht be e~ereised 11 mu.st he detejmined before an acqUlSl­
tion's co~peti'tive effect can oo a.scerta.ined. Quoted in United 
States v. E. I. duPont de NemotJ:rs & Co., 353 U.S. 586-, 593 (1957) . 

• 
3~ The r.lose rela.tionsllip between the ''distinct C'ustoroers n in­

dic1um and supply substitution us a determinant of market boun~­
aries is not('u in Bol!kr Mergers and J[arkets, An Ec.ouomi~ Analysis 
of Case- Law 30 (1960), wbich was cited by thi.$ Court m Brown 
Shoe, 370 U.S. at 325, n. 43. 
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in contrast to lJcthlehe;n Steel, there are no "distinct 
customers" for c?pper and aluminmn insulated prod­
uets, and manufacturers "switch readily from one 
product or conductor metal to another in accordance 
with market conditions" (Fdg. 56, R. 1295). 

vV e respectfully sub1nit, therefore1 that in appro­
priate cases, productive capacity devoted to products 
A and B must be eombined in a single submarket, 
whether or not A and B aro closely competitive in use.32 

This conclusion, not only comports ·with economic anal­
ysis but gives meaning to the supply-oriented indicia 
-unique production facilities, distinct customers, spe­
cialized vendors-which 1vonld be nullified by the Gov­
ermnent's one-sided approach. 

(b) The .District Court's Finding That Insulating 
Fabricators J[ove .Freely Between Copper and 
Aluminum Insula.ted Products is Controlling on 
the Line of Oonnnerce Issue 

As noted, we do not suggest tllnt the mere theoretical 
possibility that productive capacity may be shifted 
from one product to another requires that all produ:-ts 
that can he made interchangeably must necessanly 
fall within the same submarket. Here, however, the 
court has found that it is the regular practice in the in· 
dustry for wire and cable insulators to shift from one 
conductor metal to another. 

The court's findings depict a single insulating ?nti~y 
consisting of producers who regard themselves sunP Y 
as insulators, "not as insulators of copper wire a~d 
cable on the one hand or of ahuninum wire and ca e 

• 1so substan· 
82 Here, of course, as will be argued below, there is a 

tial competition at the product level (infra, PP· 38-45). 
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on the other" (Fclg. ::w, H. 1288). Such insulating 
fabrieators mo\·e freely from one product and one con­
duct.or metal to another and, in a continuing, dynamic 
process, rc~eva.lna te their product lines and consider 
ho'r their in~ulnting «:apacity should be allocated among 
copper and nlun1innm products33 (Fdgs. 56, 85, R. 1294· 
95, 1300). Sinee ihere nre neither "specialized 
vendors" nor u distinct customer~" for insulated 
aiumimun conductor prod11cts, the court found that 
insulatorB presently using only copper i.vonld also make 
alumimm1 produe.ts "if profitable orders were ob­
tained'' (Pdg. 56, n .. 1295). 

The Government's oversimplifi.ed Hue of commerce 
argmm:nt wholly ignores the dynamics of competition 
in the immlating business. Its error is clearly revealed 
in the following excerpts from its Brief (Govt. Br., 
p. 43): 

Utiliziug a high-cost n1ctal, fabricators o.f insu­
lated eoppcr cable are powerless to eliminate tbe 
prfoe disadvantag;e ln1der which they labor and 
thus can do Ii ttle~ to make their product competi­
tive (R. 224). 

* * * 
[1']he availability of a copper substitute exer~ 
little, if any, restraint upon the power of alum1-
mnn cable m.anufact11rers to raise the price of 
their product (Govt. ]3r.t p. 44). 

First or all, it is fn.llacions to refer to "fabricators 
o.f insulated copper cable" and ''aluminum cable --

ils This process is espeeinlly signifieant in this case- sine~ produtbJ 
'l\"he!t> a1uminum is prillcipaJly use<l are runong the srn_iple~t of 
all i.nsulated products,. and the shift to such products, m either 
COJlper or aluminum, can readily be made by the numerous manu­
facturers already making more sophisticated. products (Fdgs. 55, 
81, R. 129·1, 1299). 
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1nai:ufact~1~·ers" us if these were two separate and 
static entities (Fdgs. 26, 5G, It 1288, 1295):'!1 Indeed 
the very witness relied on by the Government testified 
t~wt his company i~akes insulated products, using 
e1 ther copper or nlmnnrnm; that the amount made with 
each metal .depends on "·what the customer wantsH; 
and that both copper and aluminum products are made 
interclmngeabJy on the same equipment (R. 223, 228-
29). And, as a11other Government witness t.estifled

1 
he 

began to make aluminum conductor products "as soon 
as the first customer asked us, about 1950" (R. 73; 
see also e.g., R. 946, 982). 

Thus, it is obvious that if a fabricator should feel 
himself at a competitive disadvantage owing to the use 
of copper, he is not "pmverless," for he can readily 
use aluminum. Since he wilJ still be making the 
same product on the same machinery and with 
the same personnel, and will still be selling to the 
same utility customers for the same end use, it would 
have been unrealistic for the district court to hold 
that merely by changing raw material, a fabricator 
i::hifts from -0ne line of commerce to another. 

rrhe competitive importance of the dynamic factors 
that the Government ignores is strikingly illustrated 
by .recent events. In the early 1950's, as the Goverr 
ment aekno\vledges, an increase in copper prices ma; 
aluminmn conductor products more popular (Go · 

~1 ,_ .. V. . h . l 1'num producers, " ~ ith the exception of the t ree prunacy a UJ? D f use 
all hut one of the 29 companies listed by the Busrness and e. e Ul 

Services Administration (BDSA) as manufacturers of alunllnu. 
insufoted products (AR 5, R. 3211) were also listed by tlia~1 ag(~i in 1958 as producers of insulated copper wire and cal e . '

1
m 

,..,1 R 9~ . • 1 h ·ma.ry a unnm 
1 . . , • 34-;:,). S1gmflcantly, each of t rn t ree pn . metallic 
producers, Alcoa, Kaiser and Reynolds, is now ~so bi- nu· 
since the insulating eompanies they acqufred are listed as ma 
factur-ers of insulated copper wire and cable (ibid.)· 
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Br., pp. 24-23). Only four companies were t.hen lnak~ 
ing hlsulated alnn1innn1 prodncts. rThe inereased de­
mand for ahnninntn, however, geueruted "a sndden 
surge of new entries" (Govt. Br., p. 54-), virtually aU 
of which came froin exist]ng insula tiug compttnies 
nhwh previously had used only copper ( Opin., R. 
1323).:s;i Thus, (1) the so-ea11ed copper.- fabricators 
\H'l'C not "pO\.Yerl~ss '' to co1npete, and (2) the avail­
ability of insulating- eapaeity, theretofore., used solely 
011 copper, exerted profound restraint upon the'' almni­
mtm cable mm1ufacturers' D power to achieve auy sort 
of market adYantage. 

~fore r~cently, iusulnted aluminum prices have. de­
clined (R. 1228-29; see also R.. 24a, 399), and insulators 
have had little economic incentive to rnove in that di­
rection. The court's findings make clear, howe,·er, 
that if alunnnun1 cable prfoes were to ris<~ above a 
compditin~ Jevcl, insulating cupncjty presently used on 
ropper \rould be allocated to aluminum. Among the 
companies to do so wonld be such substantial insulat­
ing firms as Anacon(la, General Cable, Essex, South­
wire, General Electric, Circle, etc., which already ar~ 
deroting a relatively srnall portion of their total ca­
p:wity to a1mnhnm1.37 Oilier companies, e.g., ]?helps 

35 
T11e reoord is clea,r that this did not involve ''entry" in th~ 

no~ma.l senl;.e of that v.ord Iwt.her. nrnnu:facturers alr~a.dy in 
exlllten(le simply usr:d some of their. ~:xisting machine·('y nnd per­
(nnel to make ahiminum as- ,.,.ell as coppe;:o coJiductor products 
eg, R 73, 242) 250-51, 280, 73~-36, 942-43) 985~86). 
~l p , 

d 
rc~1se figures as to tlie compaI'ative importance of aluminum 

an· copp f . · . , er .or E>aeh of the c<;mpanies presently usmg both ar~ not 
;;·uil~ble Howe'Ver, tbe eourt•s .findings M to the lim1t.ed rol~ of 
an~mn,um in the insulating business O'rTerall (Fdg, 29, R 1289) 
ad e~Jdencf.' relnting to Rmne (AR 52, R. 3405), Essex (R 231-34) 

P
n eneral Cable (R. 996-97), clearly lridicate that aluminum 
resently 0 , · . . 

,,. , ccupies only a small portion of an msulator 's total .... pacity. 
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Dodge, l{ennecott, Siinplcx, Triangle, would do like­
wise, for, as the court found, m.anufacturers not pres­
cutly rnaking iusulatec.l al11minun1 condrn~tor produC'ts 
consider whether to do so, and would make such prod­
ucts if it could be done profitably (l~\lg. 56, R. 1294-
!)5; see, e.g., It 230-5.1, 280). It is no ans-\ver that not 
all of the more than 200 insulating C'~nmp:rnfos presently 
make the sin1pJe products chiefly nsed in overl1end dis~ 
tribution line~,3~ for co1upa11ies able to make more com­
plicated products can readily make the simpler ones, 
such as line \Vire and rnnltiplex eab1e (Pdg. 55, R.1294; 
I?dgs. 84, 85, R. 1299-limO). 

For all of the reasons just discussed, "substantiality'~ 
cannot be determined in terms of a "n1arket" restricted 
to the mannfacture and sale of insulated aluminum 
products. Tbis concln~ion, 'Yhieh ·we believe is com­
pelled by the court's findings as to industry recognition 
nn<l production substitution, is reinfor<>ed by the rorn­
petition found to exist between copper and aluminum 
insulated products. 

(3) The:re Is S"hslantial Competition Between Copper and Aluminum 
Insulated Products 

The Goverrnnent does not. dispute the district court's 
findings that the copper and aluminn1n ycrsions of in· 
sulatcd products arc "eo1npletely interchangeable from 
a performance standpoint" (]1 dg. 28, R. 1289; Gol't. 
Br., p. 41), and that they arc sold in "actual competi-

88 \Vnile the Government ola.ims. that only 21 ('.omvanies pro­
duced "tllc aluminum or. copper insulated conduct-Ors principally 
used in overhead lines" (Govt. Ilr., p. 21), the ·wire Duye~' 
Guide, official publication of tJ1e "\Vire Association lists approx1• 

matcly 45 man-ufacturers of weatherproof line wire {AR 73, 
R. 3439). In accordance with the usual industry pra.c.t.ice, it docs 
aot differentiate between copper anJ. aluminum. 
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tion" \vi th each other ( Opin., R. 1316). It contends, 
however, that because of the "substantial" and 
"stablen price differences, copper-aluminum competi­
tion in overhead distribution products is not effective 
and, in any event, is "rapidly vanishing" (Govt. Br., 
pp. 43~ 4·5). rrhese ecmtc11tio11s are contrary to the find­
ings and the evidence. 

(a) Copper and Alnniin-um Are Substantially G01n­
petitive In The Overhead Distribution, Field 

In Brown Shoe, where, as here, the lines of com­
merce found by the court satisfied a preponderance of 
the snbmarket in<licia, this Court ruled that price dif­
ferences bchveen ruediurn and low-priced shoes were 
not decisive, pointing out that "it would be unrealistic 
to accept Brown's contention that, for example, men's 
shoes selling below $8.99 are in a different product 
market from those selling above $9.00" 370 U.S. at 
326. The Governrnent seeks to distinguish this case 
on the ground that the price differential between copper 
and aluminum insulated products is so great as to fore­
close the possibility of ouly a 1.¢ difference as in Brown 
Shoe (Govt. Br., p. 4G). In fact, hD"wever, competi­
tion behveen copper and aluminum insulated products 
iu overhead distribution is, if anything, closer than be­
tween low and medium-priced shoes. 

In terms of the current price of the \Yire or cable, 
itself, alnmi.uun1 weatherproof line wire and n:rnltipl~x 
cable are cheaper than their copper counterpart.9. This 
ad-vantage, however, is not necessarily deter1ninative, 
for 'vhen all economic factors are taken into account, 
the net ad vantage of aluminum in terms of final in­
stalled eost is reduced, and may disappear (Fdg. 2~, 
R. 1289; supra, p. 15). Thus, for example, Consoli-
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dated 'Edison has determined that copper was more 
C<~o110mical than almninunl ]11 it:-; overhead primary ana 
seeoudary (listribution m<1i11s h1 New York Cit.y

1 
re­

n~rsiug a previous dechdo11 in favor of aluminum (.A.R 
76, n. 3-:172; T~. 713). 311 One of the reasons copper pre­
vail ea ·wa~ that Cousolldatcd Edison, hei.ug interested 
in relatively short. exte1 Lsions to an existing system, re­
quirPd f.reqnent connection8. Admittedly, this may 
rwt be ''exactly typical o:f national eond itions," lint, in 
v:nying degree. other utilities serving congested areas 
encounter cornparab1e eonditious (H. 713). 

Other utilities, t.00, srrutinize carefully the over-all 
economics of copper versus ttlnminnm in overhead dis­
tribution products. A1tecr1iate quotatious are requested 
for t•opprr and alnminnm vendons of such products 
(Ox 270, R. 2383; Gx 271, R. 2383; Gx 272, .R. 2387; 
R. 774), and the purehaser may choose copper even 
thongh the a1mni11urn eable, itself, is cheaper (R. 768; 
AR 41, R. 3396; R. 890-9.1). :Thiorcover, as; a Govern­
ment \Vitncss testified, even eornpanics presently u>'.'ing 
a1nrnin11m in their overhcau lines appraise the pros 
and cons of copper aud aluminum w·henever substantial 
pnrchases are nuule, taking into account, in addition to 
the cost of the cable, "the labor, the installation \vhkh 
may vary depending upon the ureas'' where tbr con­
ductor is to be instailed, cost differentials in Dther c.om­
ponents, such as connections, and other considerations 
based on the "characteristics of the two metals.'' 
"Son1etinrns [these ft:tctors] are favorable to copper 

3~ A 1959 study determined that C'opper wa.-; also more eco~o~foal 
than alurninum in service drops from the utility pole to bulldmgs. 
This determination was reversed the follo•Ying year beca11se of 
technological developments that gave aluminum a net advante.ge 
(R. 712). 
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under certain applications and sometimes they are fav­
or:1ble to almnimnn" (H. 214-15). r:rlte court found 
that this type of cval uation \1;as required iu the pur­
chase of insulated overhead distribution products (Pdg. 
2s, n. 12s9). 

Furthermore, electric utilities do not use only 
weatherproof line wire and Jnnltip1ex cab1c in their 
overhead dit:;trib utiou lines, but may also pnr<~hase 
other, inore conlpHcaicd products. \Vhen this occurs, 
copper will frequently be cheaper, since "the more 
sopL.istit:.ateJ the conduetor is away fronL the bare con­
ductor, the Jess the d.ifferential is between copper and 
aluminum" (R. 21G; .;.;uprn, p. 15). The record shows 
that ut.i1ities have 1·equestcd alternative quotations 
from Home on inoro co:rnplica.ted overhead distribu­
tion products. Ju 1nauy instances, the copper alternate 
was eheapcr ~ in others, a1nmintun prevaHed.40 \Vhile 
the n1orc sophisticated construdions are not as wideJy 
used in overlwad distribution systems as the simpler 
products, they are not insignificant.0 

That copper conductor products are a signifirant 
factor in the overhead distribution field, notwithstand­
ing alum1nmn 's apparent price advantage in the sirn­
pler produets, is indieah:'d by the court's finding that 
even as to such products ''substantial quantities are 
sold with copper as the conductor" (~.,dg. 29, R. 1289). -

"a R. 7GO-G6, 773-74; AR 34, R. 3361; AT~ 35, R. 3365; AR 36, 
R 3373; AH 37, R. 3375. AR 38 R. 3381; Alt 39, R. 3388; AR 40, 
R. 3394. ' ' 

n Figures as to total usage of pre-assembled ae~al. ea~le and 
other more wphistica tt?d congtructions in ovnh~aa dJstrihutwn are 
not a\·ailable. Rome '8 sales of these products in 195S-196D f?r 
Use in low.\•oJtarre (se~'ondary) and hio-h-voltag~ {primary) dis­
tribution system: (R. .1280.1282) amou~ted to nearly $1 million. 
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'J1his fine.ling, not ehallcngcd by the G ovcrnment, is 
fu]]y 1mppo_ded by the reror1l. rrhe Govcrnment'B own 
survey Rhows that on a footage basis, copper reprew 
~ented 2:?.8 JH~r cent of gross n<lditions to immlateu o-ver­
head distribntiou lines in :1950 (0-x 468, H. 2740). In 
dollar t(~rms, this would amount to well over $15 mil­
lion.42 l\1orf'over, data available for several manufac­
turers show that their copper \Vea the-rproof and service 
drop ca blc snles in 1958 equalled or even exceeded in 
valnc their sales of the ab1milmm counterpai·ts (AR 
65, 66, 67, R. 3,116-18). '\Vith re~pect to 'veatherproof 
alone, copper exceeded nlumi11un1 by as much as two 
or three to one (ibid.). 

The snbstautial sales of copper i.n overl1ead distribu­
tion products, the purchasers' practice of comparing 
copper a11d alunlinmn on the hnsjs o-f overall economies, 
and the close price relation~hip in the case o:E more 
sophisticated coustructi.ons, all snstain the courf's find­
ing that co1>per-alunt.inm11 cornpetition is ''lively'' and 
''active,'' and refute the Government's contention 
that close competition, such as n1ay exist between 
n1edinm nnd low-priced shoes~ cannot occur with re­
spect to eopper and alumin1un insulated Jlroducts. Th~ 
existcnee of such con1petition, though not necessary w 
sustain the court's Hne of cmnmerce determination in 
light of the industry's practice and usage, a11d the ab­
sence of unique production facilities~ distinct custom­
ers, nnd specialized vendorsi neverthe leRs, rein£ orces 
the conclusion that it would he unrealistic to bold that 

42 The 1958 Censu~ of Manufactures shows a total dollar '·alue 
of .$66 million for weatherproof and service drop cable (copp~r 
and aluminum combined) (AR 67, R. 3418). 22.8 per cent of this 
would be $15 million, but thi.o; nnderstatl's the dollar value of the 
copper -versions o-f these products by o. "fairly large'' amount 
since tbey tend to be more expensive than their aluminum counter· 
purls ( R. 320) . 
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the manufacture and sale of insulated ahuninum con­
ductor is a sepa1·ate "area of effective competition." 

(b) It !fas Not JJecn Slww-n. That Copper-Aluminum 
Con1.petitfon in the Insulated Field will Disappear 

Recognizing that the above findings imperil its 
line of eon1mer('(~ position. the Government argues that 
eoppc·r-almni1rn 1n con1petition is rapidly disappearing, 
nnd that it is 011ly a niattrr of ti.me until copper is dis­
placed iu the insulah·d fir.Jd to the same extent as in 
bare transn1ission. ITnd such disp1acement progressed 
furth(~r, it argHcs, tho coiu't "\Vonld presumably have 
reeog11ized iusn'Jatcd alun1iinnn conductor as a separate 
suhmarket~ •'for it found hare ulnminun1 to be a 'line 
of conuneree' 1argely on the gronnd that it had 'prac­
tically displaced copper for use in overhead trans­
mission lines' " (Govt. Br., pp. 41-42). 

rrhe fallacies in this arglunent are manifold. First 
of all, it is ~imply 110t true that hare aluminnm was 
found to he a line of corrunerec "1argely" because it 
had "irtunlly displaced copper in overhead transmis­
sion; equally ilnportnnt were the facts that (i) it is 
'~generally recoguized as a separate produet classifica­
tion," and (ii) "the manufacture and sale of these 
products require sp(•cial Rtranding equipment and de­
signing skill" (Fdg. 24, R. 1288; supra, p. 15). Thus, 
not only is there virtually 110 produrt competition, hut 
manufacturing processes cam1ot readi1y be converted 
between copper and ulunrinm:n, as is true in the in­
sulated field. There can, therefore, he no presumption 
that further, or even complete, displacement of copper 
in the field of insulated conductors would have altered 
the court's Hue of commerce determination. 

In any event the Government is mistaken in assert­
ing that the re~ord establishes'' an unmistakable trend 
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a\vay from insulated copper in the overhead distribu­
tion fi.eld" which "'vould have continued until alumi­
nurn had superseded copper to the same degree (94.4 
per cent) as it previously had in overhead transmis­
sion" (Govt. Br., p. 42). Not only did the court make 
no such finding, but the Government, in its Proposed 
Findings and Brief, did not even ask the court so to 
find. The Government's failure to seek such a finding 
is easily explained by the record. 

First. Sales fih'lircs for Alcoa-Rome and other com~ 
pani.es \Vhose figures were a vailahle to the court do not 
dernoustrate the ''1ullllistakable,'' continuing trend now 
urged by the Gover111nent. In fact, the figures as to 
the dollar value of Rome's weatherproof sales show 
that throughout the 1956-1960 period, copper actually 
exceeded aluminun1 by a rm1rgin of at least 3 to 1. In 
percentage of total dollar value, copper ranged from 
76.7 per cent in 1956 to 87.5 per cent in 19GO (AH 54, 
R. 3405) :43 General Oahlc 's sales figures for the years 
1958 and 1959 show copper weatherproof more than 
three times as great in value as aluminum weather­
proof, and by a greater margin in 1959 than 1958 (AR 
65, R. 3416). Its President, testifying in February 
1962, stated that General Cable expected to maintain 
the sa1ne halance between copper and aluminum in 
the fntnre as in the past (R. 996). 

Second. It is wholly specious to argne that "the 
only real differences between the two processes of dis~ 
placement is that the substitution of bare aluminum 
for bare copper in overhead transmission started much 
earlier" (Govt. Br., p. 42). .As noted, in the overhead 
transmission field, aluminum has important technical 
advantages over copper \vhereas in the insulated :field, 

43 In UJGI, this peree-ntage- dropped to 77.5 per ccnt1 whic.h stlll 
exceeded the 1956 percentage (R. 933). 
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copper and aluminuni ure "completely interchange­
able fron1 a performance standpoint" and aluminum's 
cheaper cost as a conductor nietal may be offset by any 
of a number of factors (supra, p. 15). ~rhese undis­
puted £acts clearly differentiate the two situations. 

Third. In arguing that copper is con1pletely dis­
appearing from the overhead conductor field, tbe Oov~ 
ernment here seeks to sho\v by argument and inference 
more t11an its own report 011 utility bu}ing practices 
e\·en JJlll])orted to estnblish. In (•ondncting this survey, 
the GoY(>rimie11t a~ked euch utility to state whether it 
"expect[cd] auy increase or decrease in 1960 and in 
subsequent years in the proportion of aluminum to 
copper used in any cla~sifieation of ... " overhead lines 
(Gx 468! Il. 2737, 2774). Varying responses, wholly in­
sufficient to establish any future trend, were received 
(Gx ~168 A, R. 2775-3203). AccoYdingly, the Govern­
ment's expert, both in bis written report and in testi­
mony. refused to make any projection of tbe trend 
beyond 1959, candidly stating tbat responses as to 
future use of aluminnrn v·tere "not susceptible to tabu­
lation and [were] not tabulated in [the] report" (R. 
307). 

For all of the foregoing reasons, it would be com­
pletely Rpeenlative to say that cOinpetition between 
eopper and alurniumn insulated products would ulti­
mately vanish. Certaiuly, the dist.rid court's failure 
so to find cannot be error, where the Government, 
itself, did not ask it to find that the 1950-1959 trend 
would continue, let alone th.at copper-aluminum com­
petition in t11e insulated field would disappear. In any 
event as argued earlier even if there were far less 
prod1~ct competition tha~ has been shmvn to exist, the 
court's unchallenged :findings, based on the great pr.e­
ponderance of the Brown Shoe indicia, would sustaro 
its ultimate line of commerce determination. 
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B. The Disfrict Couri Prope1'ly Rejected Aluminum Conductor 
as a Line oi Commerce 

The alleged a1nn1inurn condnctor line is 11othing but 
a mathematical compo~ite of (1) bare ACSU and 
alnminmn eablc and (2) insulated alun1unun wire and 
rable (see e.g., Gx 43:1, H. 2714). If, as argued above, 
insulated aluminum. coudnctor is not a proper line, 
this alone should foreclose considering the (~omposite 
''line" as a separate "area of effective competition," 
for, as to the insulated segment, important competitive 
elements are excluded (Add 'l. F<lg. 4, H. 1a3o~37). 

The analogy tn the st<.)el industry arlvanced by the 
Governrnent (Br., p. 47, n. 27) is wholly inapplicable, 
since the court expressly found that the i'ombination 
of bare and insn lated conductor is not "generally 
recognized in the industry as a separate economic 
entity or snbniarket" (Add 'l .. Fdg. 4, H. 1336-37) . .u 

J\Ior(~ovcr, even if insulated alumirnnn conduetor 
were a proper line of commerce, there is no basis in 
logic or in the eonipe.titi ve realities of the market place 
for consolidating bare and insulated products. The 
bare and insulated components have nothing in com­
mon, except that alumimnn is nsed as conducto1• and 
both are used bv utilities for "the same broad pm11ose 

" of conducting electricity" (Govt. Br., p. 47). They are 
not even claimed to be competitive with each other 
(no utility will pay for insulated conductor where bare 
will suffice; eompare R. 1227 and 1228), different equip­
m.ent and engineering skiUs are required for their 
manufacture. and sale (Fdg. 24, IL 1288), and, as noted, 

H rrhe Government is incorrect in stating that the district court 
concluded that aluminum conductor is not a line of cm:nmerce 
"solely on the ground that ins.nlated aluminmn conductor, one of 
its two compon~nt s.ubmu.rkets, was not'' (Govt. Br., p. 47). 
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the combination is not recognized as a separate eco­
nomic entity. In the5e c1rclnnst.ances, this alleged line 
of commerce is without c01npetitive siguificance, and 
ca1mot qualify as a '~ -well-defined/' "ecouornica11y sig­
nificant" product market. Brown Shoe, 370 U.S. at 
325. 

The indisputable effect, if not the purpose, of this 
synthetic con1posite line is to obscure the fact that 
Alcoa and Rome had eRsentia.lly different interests 
and strengths in t.he wire and cable lms1ness. In bare 
aluminurn, where Alcoa, though rapidly declining, was 
still the leader, Rome was de niinimis; while, in in­
sulated almninnm, where Rome was more than de 
m{nimis, Alcoa, handicapped by a lack o.f insulating 
eompct.enr.e and product diversity, ranked third, far 
behind two of its competitors (Gx 435, Il. 2715; Gx 
436, R. 2717). 'rbese differences, which t.be Govern­
ment seeks to coneenl by lurnping together noncom­
petitive bare and insulated products, are revealed by 
the follmving table ~ 45 

HJ58 
(Thon~ands of Pounds) 

A1coa Rome 

% of % of 
Tota.I Shipments TotaJ Shipments Total 

ACSR and Al umi-
num Cable, Hare 175,1.)7 56,9DO 32.5 537 0.3 

.\lumirmm "\Vire 
and Cable, Insu~ 
lated or Con•red 51,3-!6 11.6 2,411 4.7 

Aluminum Conductor 
Wire and Cable 226,503 62,960 2.7 8 2,fl48 t:J 

-
·~ Ba.sed on Fdg, 45, .R. 1292; G3: 434, R. 2713 t G.x 435, R. _2715 ; 

Gx 436, R 2717, 



48 

As the above table 1nakes plain, Alcoa's 27.8 per 
cent derived pn·<lorniwn1tly (niore than 90 per ce:nt) 
from bare nlmninnm cnhl<\ while Home achieved its 
still very minor 1.3 Pfl' c('nt largely by virtue of its 
insnlafod ahnnirnnn rond udor shipments. In essence, 
therefore, the alleged ahnninnm conductor line of com­
merce serves to inflate Al·~oa 's market share by capital­
izing on its position in bare aluminum cable, even 
though the Goverrunent no longer claims any pro­
hibited effect in the bare al nminum conductor line of 
commerce, itself (Govt. Br., p. 38). rrhe mere fact that 
the combination of bare nnd insulated aluminum con­
ductor produces percentage figures resembling those 
discussed in the Philadelphia, Ba.nk case (Govt. Br.t p. 
58) is hardly sufficient to P.01H'ert the composite line 
into a meaningful "area of effective r..ompetition." 

II. 

THE GOVERNMENT HAS FAILED TO SHOW THE REQUIRED 
ANTICOMPETITIVE EFFECT IN EITHER OF THE ALLEGED 
ALUMINUM CONDUCTOR LINES OF C01..fMERCE 

The essential di:ff erences between Alcoa and Rome in 
the wire and cable field bave already been described 
(supra, pp. 11-14). Rome was primarily a manufac­
turer of insulated copper products, Alcoa was chiefly 
a producer of bare alnn1inum cable, and, prior to the 
acquisition, the only pcrecptible com11etitive overlap 
was in the sale of two simple insulated aluminum con­
ductor products. As to these products, Alcoa ranked 
third in 1958, with 11.6 per cent 0£ total shipments, and 
Rome was eighth or ninth, 'vith 4.7 per cent of total 
shipments (Gx 436, R. 2717). In these circumstances, 
having examined statistics as to market share.s and 
concentration, e-vidence as to the historical and com· 
mercial bnckgronnd of the acquisition, and~ the testi-
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mony of ~pproxin1ately 30 industry witnesses, both 
l'.ompctitors and consumer.s:, the court concluded that the 
Government had not sustained its burden of proof on 
the competitive effect issue, even assun1ing that each of 
the aUeged al111ninum conductor lines had been estab­
lished (Concl. 8, R. 1303). 

:Market share and eoncentration statistics, standing 
alone, the court found, did not conden1n the merger, 
particular]y when vie\ved in light of Rome's "com­
paratively small pcrc.fmtages'' (Opin., R. 1328), the 
significant increase in the number of suppliers (Opin., 
R. 1322), the substantittl and continui11g market share 
decHnes suffered by Alcon prior to the ae<1uisition 
an~ th(>reafter, by the ..i:\.lcon-Home combination (Opin., 
R. 1324),46 and the unparalleled ease of entry which it 
found to be "close]y r<"lated to the question of trends 
of or eoncc11trution in the alum.in1un conductor lines of 
commerce .•• '' (09i11., R. 1823). Nonstatistical evi­
dence, to a degree unusual, if not unprecedented, jn a 
Section 7 case, affirmatively established t.he absence of 
probable antico1npctitive effect: 

(1) Non-integrated fabricators of aluminum con­
ductor products, most, of thern called as Goverrnnent 

4
G The...-:e declines are summarized in the following t.uble (based 

on Fdg. 45, R. 1202-93) : 
1961 1954 1958 

Aleo a Rome Aleoa. Rome Ako Ii Ronie 

ACSR B.D.d Aluminum 
Cable, Bare 48.4 0.2 32.5 0.3 26.l 

Aluminum Wire and 
Cable, Insulated or 

5,7 Covered 10.0 6.9 11.6 4.7 7.3 

Aluminum Conductor 
Wire and Cab le 42.8 1.1 27.8 l.3 23.5 J,3 
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witnesses, increased their Ralrs of such products after 
the aeqnisition, expanded their farilities for the manu­
facture thereof, and testified that this acquisition had 
not adversely idf.(•dt•d their businesses ( Opin.~ R. 1330; 
R. 75-78, 228-31, 380-81, 40±, !184-85, 990). No such 
manufacturer foresaw any future adverse effect from 
this acquisition (Fdg. 50, U. 129-1.-; Fdg. 62, R. 1295). 

(2) TJtility purchash1g agents, representing 8 of the 
10 significant co1nmon eustomcrs, testified, without ex~ 
ception, that their position ns purchasers of aluminum 
conductor products had not been, and will not he~ ad­
versely affected ( Fdg. 59, H. 12!}3). 

(3) rrhe increase fronl 4 to 29 in the n1unber of pro­
ducers of insulated alumhnnn products in a ten year 
period established "that t_intry into the aluminnm con­
duetor field is dietated by the :3tatus of the competi­
tion rather than bring c.011trolle<l hy actual e(~onomie 
barriers" (Opin., H. 1~323; Fdgs. 54-571 R. 1294-95). 

( 4) There was not substantial or vigorous competi­
tion between Alcoa and Horne; for example, business 
records systematically nrnintained by Alcoa for two' 
years prior to the acquisition est.aLlfohcd that only 
5/100 of 1. per cent of aluminum conductor business 
lost to all competitors was lost to Rome (AR 58, R. 
3409; Fdg. 52, H. 129,f; Opi.n., Ii. 1329). 

(5) The uncontradictcd testimony of utility purchas~ 
ing agents, and other witnesses, established that Home 
was not an aggressive price eompctitor (Fdgs. 53, 61, 
H. 1294-95). 

( 6) Alcoa's purpose was to secure insulating eaR· 
ahility and diversify its operatious; it was not inot1-
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vated by R01ne ·s nrn nnfndure of ahnninum conductor 
products (Fdg. 7, R. 1284). 

(7) Th(.)re is Yigorous con1pPtitiou in the manufac~ 
tnre nnd :::n le of ahnui1nun ,,·ire nnd cable produet~, 
which has not dilnini:::.hed since the acquisition (Fdgs. 
62, 69, R. 1295. 1297). 

rt'he Gon~rnn1e11t does not challenge these findings, 
and ndmit') that Ro111e ':-) nwrkct. shares "may not ap­
pear gr~at in ab:::.olnte tern1s" (Govt. Br., p. 62).NeT"er­
theless, it argues, Section 7 is violated because Alcoa, 
"the indu~try leader in nu a1rendy oligopolistic prod­
uct market,'' has acquired a "signifieant" cornpetit-Or 
(Go,·t. Br., p. 37; aud pp. 2, 4D). '\Vhntever might be 
the validity of this test as a proposition of faw, it bas 
no application to the facts of this case. In products 
whrre .Alcoa was the '"leader," Rome ·was not "signitl­
caut"; and the gUh ~ssun1ption that this case in,olYe5 
''an already oligopolistic product market" is ~holly 
1'ithout snp1iort in the record and contrary to tbe 
court's express finding that there is vigorous competi­
tion. 

In forn1ulating the Questions Presented, :rnd. 
thr(Jttghout its argnment on the merits, the Go\ern­
ment tloats and slicles from bare aluminnn1 coududi,r. 
to insulated aluminum conduetor, to a composite of the 
two, and for good measure intcrs11erses irreler:mt l

1h­
servations conceruing the primary aluminum indn~t:~-. 
In Ol'der more clearly to show the true fads nnd ClI"" 

curnstances of this ease, we shall discuss sC'JKtr:i kl.-r ._~:1 c 1l 
of the alleged alnn1inum eonductor lines. 
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A. Anticompetitive Effect Has Not Been Shown With Rttspec± 
to Insulated Aluminum Conductor 

(1) Alcoa. Was N oi And ls N r.i± The "!.. argesi Producer" of Ins"U.lated 
Aluminum Conduc:l:or 

Although frequent.ly tlu·ougho11t its Brief, the Gov­
ernrneut refers to Aleon. as "'the largest pl'oducer," 
the "industry leader/' or "a dominant firm" (e.g., 
Govt. Br., pp. 2, :n, ,:19), these epithets do not fairly 
describe Alcoa\; position with regard to insulated 
alnmhnun eondnetor. In this field at the time of the 
ncqnisitinn, .. A.Icon~ with :11.6 per r·ent of 1958 shipmentsr 
ranked a poor tbirtl, 1nore thau 60 per cent hehind 
Kaiser, \Vith 26.8 per cent, and more than 30 per cent 
behind Auaconda, with IG.9 per ceut (Gx 43G, R. 2717). 
~forem:er, it ladrntl insulating capability an<l product 
diversity possessed by many of its con1petitorn. For 
these rensons, the court's finding that Alcoa dhl not 
occupy a dominant position is clearly pertinent to in­
sulated aluminu1n conductor field (Opin., R. 1326-27). 

rrhe a overnn1ent makes no claim. that the simplified 
test enunciated by thls Court in Unfted States v. Phila­
delplda Bank, 374 U.S. 321, 363 (1963), is applienble 
to insulated aluminun1 conductor (see Govt. Br.~ p. 
58).H Rather, its argunwnt as to this line appears to 
focus upon the allegedly "concentrated" and ''oligo­
polistic" character of the "market" and Rome's "sig­
nificance" as a competitor. The findings and the e-ri­
dcncc, however, make clear (1) that there is vigorous 

47 Tl1is Court there:> created a rebutta.Lle presumpt.ion -0£ illegality 
applieable to" a merger which produces a firm controlling an undue 
percentage sha.re of the relevant market

1 
and results in a. significant 

inerea.ge in the concentration of firms jn that market ... 11 374 
U.S. at 3G3. The Government attempts to invokl" this test only 
with respect to its alleged c·omposite aluminum conductor Jine 
(Govt. Br., p. 58). 
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and effective competition in the sale of insula.ted alumi­
mun conductors, and (2) that Home's significance as 
a competitive force was even less than its admittedly 
~nwll market ::::hare 'vould indicate (see Govt. Br., 
p. 6~). 

(2) Insulated Aluminum Conductor Is Not "Highly Concentrated" 
or "Oligopolistic:" 

Tlte GoY-crn1nent cfo.i111s that a "pattern of concen­
tration prevails" in insulated aluminum conductor be­
eause in 1958 five integrated producers accounted for 
6i4 per cent of t.ota] ship1nents, and bec.ause in 1959, 
11 companies had market shares of 1 per cent or more 
(Govt. Br., pp. 20t 52 ). Solely on the basis of these 
figures, it deserihes the alleged insulated aluminum 
"m~rket" as ''highly oligopo1istic,, and "highly con­
rentratcd" (Govt. Br., pp. 37, 52, 62). The Govern­
ment's basic rnisconception is to assume. that concen­
tration percentages, \vhich may be significnr1t when 
speaking of an industry, such as banking, where bar­
riers to entry are high, can be ap1llied mechanically to 
a few "ire and cable products using alumin1un instead 
of copper as conductor. 

Such an oversimplified, n1unerical approach ignores 
tltis Court's admonition in Philadelphia Bank that the 
competitive effect question is not ''susceptible of a 
ready and precise answer in most cases1 " sinr.e it re­
qufrps a prediction of future c01npetitive eonditions 
which must be "based upon a firn1 understanding of the 
structure of the relevant market. Yet, tbe relevant 
economic data are both complex and elusive" 374 U.S. 
at 362. And~ as exemplified by the analysis of mark~t 
~hucture undertaken by Commissioner Ehnan in 
Procter & Ga.rnble, FTC Dkt. 6901, 3 OCH Trade Reg. 



54 

Rep. ~lG,673, p. 21,568, the plaintifrs burden under 
Section 7 ''is not n1et, in m1y caBe, by invocation of a 
talismanic per sc rule by whi('h to disvense with the 
need for adducing evideuee of probabh\ anti-competi­
tive effect . . . . In every case the dete1·mina.tion of 
illegality, H 1nadt-. must rest up011 RpeC'ifie facts." 
Such a detern1ination cannot be made "solely on the 
basis of co1H•entration datn or other silnple statistical 
materials. " 43 

(a) Crmccntrat:ion Percentages Are Not A Relfoble 
Jlrasurc of the Structure or Competitiveness of a. 
.1.ll ark et 

In part, the Go,·ennuent. app1·oneh is fallacious be­
cause the alleged insulated aluminum conductor line of 
comnH:rce excludes cntirrly the enormous insulating 
capaeity presently used on copper, but which can 
''readily" lJc allocated to ahuniunn1 (Fdgs. 55, 56, R. 
1294-95_). rrhc irre}eYaJJff~ Of COl1CClltratiou pcrrrntages 
in the~e circ1uusta11c:es is recognized by economists. As 
stated by I\:aysen and rrnrner: 

"\Vhere producers can and do produce several prod­
ucts interchangeubly, the capacity currently de­
voted to one of those products understates the 
amount that should fafrly be deemed to be "in 11 

the market. "\Vithout a minimally reasonable 
definition of markets, criteria based on quantita­
tive shares become ·whiinsy.-19 

48 Kaysl}n and Turner, A11tit1·ust Policy 24 (1959). 

1.9 Antitrust Policy 13{. Profes..<>or Chamberlin makes the same 
point: 

... Concentration ratios anrl similar measure~ a.re of little sig· 
nificance because Utf'y are prcdornirnmtly t.he re.suit of ~ow 
broadly the cate-gories a-re d1?fined. Charnber1int "Mcasurmg 
the Degree of Monopoly and Competition/t in 1lf onopoly a11~ 
Competition. and Their Reg-ulatfrm 262. Sr.e also Kaysen, BuJt­
ness Concentration and' Prfre Policy 117. 
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\Ve think "whirnsy" fairly describes the Government's 
reliance on concentration percentages in this case. 

Furthermore, eYen when the relevant market is prop­
erly delimited: eoncentra ti on rneas1n·es alone do not 
explain the eco1101nic behador of a market. 

It seerns ,·ain to expect that nun1bers and size 
distribution alone will explain rnarket behavior 
and therefore equally vain to hope for more from 
concentration ineasures than that they should pro­
vide a preli1ninary basis on which resources for 
further study should be allocated.50 

And, as the Seuatc Subconnnittee on Antitn1st and 
Jfonopoly lrn s warned: 

Bare statistics necessarily omit many qnalitative 
factors which are essential to a complete under­
standing of the competitive structure of tbe entire 
industrial economy or of an individual industry.i:a 

Thus, seller concentration is only one aspect of what 
economists tenn niarkct structure, i.e., "those condi­
tions external to the firm which are relatively per-
-5° Kaysen in Business Concentrat1l>n and Price Policy 118. In 
their more recE>nt study of antitrust policy, Kaysen and Turner 
make the same point: "In general, the application to individ~al 
markets of any criterion 1ve choose requires a fairly thorough .m­
dustry study and cannot be done solely on the basis of conce1~tration 
data 01· other simple statistical materials,. Anti'.tru,st Policy, 25. 
Similarly, Profesllor ,ToJm Perry Miller of Yale ha.s stated: "'.·:it 
appears both on a priori g:rounds and on the basis of such empmcal 
e~ideuce 11.15 we have that the ex.tent of concentration is o?lY one 
?.i. several important variables to be examined, whether the inter;st 
18 in ee~nomic analysis or public pDlicy., Business CoMentratwn 
a.n<l, Price Policy 135. 

51 
Concentration in Anieriwn Industry, 85th Cong., 1st Sess., 

1J, 4 (1957). 
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Jllllllent or which <'hungl' only slowly, and ·which affect, 
if they do uot detenniue, the way the firm operates." ~.2 
AHbong-h mi impoda11t \·ariahle~ c'.onet>utratjon "is not 
the onl~· such Yai·1ah1e and it eunnot he adequately 
under8tood ap:n·t f'ron1 others" F'roc:tcr J~ Oamblc, 
su1n·a, p. 21~570. Other factor~ thnt must be considered 
in or<ler to ael11evc tl1e ll linn nmler~tanding'' of market 
strnctnre required in Serti011 7 e~rnes are the (~onditiou 
of entry iuto the nuuket, and the degree of pro<luct 
differcntiatio11.":i ~.foreoYcr, predic,tion of future mar~ 
ket c01HlitioH;-; al~o req11fre~ eou~ideration of nrnrket 
IH~1·fonnance. 

Since we are iuterested in the fuhue aR well as 
jn the pnst, we look at structure ns well as per­
forrnancc, in order to correlute as well as we can 
the observed perforn1anee with the observable fea­
tures of inarket stn1et.ure, and thus be able to 
predict the probal)]e relation of futute to past 
perf orrrinnce. 54 

llere, an exumination of the alleged insulated o.]umi­
nun1 line in light of relevant nmrket structure and per-

52 Kayscn and Turner, A.ntitrust Policy 59. 
53 See Ila.in, 1 n<lustrial Orgam'.zafion S (1959) ; Kaysm and 

Turner, Antitrust Policy 71-75; :Ma.ehlup, The Ecorwrnics of Sellers' 
Competition {1952); Procter & Oamble, supra, pp. 21,570~21,~72. 
Another market strmture variable· somt-tirnes cited by econormstll 
is stre.ngth of buyrrs, Inclustrtal 01·ganiwtion 8, 1:38-143; Pruct.er 
& Gatnbfr, Slfpra, p. 21,57{), n. 24. ·while tll]s. fact{)r is often dis­
cussed in terms of buyer conl'entration ( oligopsony), the fa.ct that 
buyers are large and well-informed win affect. the vigor of <:oro· 
petition, even though oligop~ony may not exist. Ilerc, tlie fact 
that many utilities buviffO' insulated aluminum products are ex­
tremely fa rge organi~t.io~.s with :-;killed engim·ering sta..~s e.on· 
tributes signifil}antly to the vigor of competition (infra, P· 60). 

u Kay~n and Turner, Antitnut Policy 75. 
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formance criteria will show that it is effectively and 
vigorons1y c01npetith"e, not~' concentrated" or" oligop­
olistic.'' 

(b) There is Unparalleled Ease of Entry 

Condition of entry refers to the relative ease or dif­
ficulty with which nei,v sellers may enter the market, 
as detennined generally by the advantages which estab­
lished sellers hase orer potential entrants. It is deemed 
a structural variable so in1portant as to be "a co­
regula tor of business conduct and performance'' along 
with actual con1petition anwng existing sellers. 55 '\Vi th 
easy entry, a situation exists: 

in which there is no impediment to the entry of 
new firrns, in which established firms possess no 
advantages over potential entrant firms, or in 
whieh, more precisely, established iirIDB cannot 
persistently elcva te price by any amount above tbe 
eon1petithre 1ninhnal-cost level without attracting 
sufficient new entry to bring price back to that 
level.~rn 

Kaysen and Turner foresee the same consequences 
where condition of entry is easy: 

[l]n tJ1e long run, the maintenance of market 
power, ·whether by a single firm or by a group, 
implies the cxistc11ce of significant barriers to entry 
into the market by new sellers. \\Tithout su?h 
barriers, the attempt to exercise power would in 
general attract ne\v sellers ... 111 

-
~~Bain, Barriers to New Cmnpetition 3 (1956). 
56 Bain, Barriers to New Com.petition 11. 
57 Antitru.st Policy 77; Professor Machlup regards conditio~ ~f 

entry as such an important structural conc.ept that he forro.u a s 
a separate economic model a.nd calls it p1iopoly (the Greek plio or 
"more" plus polein or "to sell," hence plilJpoly) for the ~eady 
ap(l('.a.rance of ''more sellers'' in the market. The Econvmics of 
Sellers' Campetition 102-109. 
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Econorni~ts arc carefnl to dishngni~h betwern the 
true determiuauts of entry nud trant:'itory fnetor~ ilutt 
n1ay it1fiue1H~e the ctnTeHt i·ccord of ;'1eci.1mplisl1£.«l entry. 

~l'he t1·ue detern1iua11ts are tlrn things that deter~ 
1niue for estublislwd firrns the lrnssible price·co~t 
reln.tiuus \rhich '"·ould and wonlcl not induce entrY: 
they are 11ot tho:s.t~ things deterrniniug whether 01: 
not •wtual cutrr tu kr.~ plaee tl t a particular time.5~ 

Generally l'egarded as a111011g the 1nost critical ''true 
detennirn1uts" of entry arc (i) al.J::;ol ute cost ad\'nn­
tages, (ii) product diff<>rcutiatiou, (iii) eeonornie:.;nf 
large 8('ale, (_h') nurerta]uty, and(,·) eutrylag. Analy-
8is of the;:;r factors is iwportant not. only because they 
determine the conditio11 o-f euhy, bnt also because tlwy 
strongly infln ence "the C.'.Oinpetitive vigor of the exist· 
ing firms iu the niarket ... " Procter & Ga1nble, supra, 
p. 21,57]. n. 27. As will now be: shown, 1wt a 
single l)lle 0f these entry (and competition) retarding 
factors operates in the alleged insulated aluminum 
conductor field. 

(i) Existing- firms do not have any absolute cost adYaniage 

Existing firms iu au industry will enjoy an absolute 
cost advantage over pote11tial enb'auts where 

the entrant either n1ust use inferior production 
techniques or must pay higher prices for produc~ 
tive fa(':tor~ sneh as labor, niaterials, plant, nud 
nwney capit:al.r>!I 

In the present context, it at least. approaches "'vhimsy" 
even to di~cuss "absolute cost ad vantages" since there 

.ss Bain, Barriers to New Competition 17. 

~9 BainJ Barriers fo New Competition 14!. 
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a1'e nnmcrons experieuced 11ud capable ·wire and cable 
foLric.ato1·s aJready ns]n.~ equipn1ent and techniques 
wh1ch c:n1 be applied interchangeably to either copper 
or alumiuun1 products ( Fdgs. 55r 56, R. 1294-95). 
jforeoH~r, pro(l net~ diietly nwde frorn ahuninun1 are 
among the 8ilnph•Kt of all i11sn]a ted constructions. No 
patents or ~t:~cl'et peotesAes are inv olvedt and surely 
there is no reason to believe that J{ennccott, Phelps 
Dodge, Anwrfoau Steel and '\Vire Divfaion of U.S. 
Ste(~l, and other existing nw1mf aehn·ers must pay more 
for labor, 1naterialf';~ })lant and eapital than their fello1v 
irnmJutors who happen, at this iu01nent, to be using both 
nhm1inum and copper. 

(ii) There is no product differentiation ltl illsulated aluminum 
conduc1or 

[T] he 1nost in1portaut barrier to entry disco\.·ered 
by det:'liled study is probably product differen­
tiation. 60 

Product differentiation is based generally on the 
susce.ptibility of buyers to persuasive appeals, usually 
through advertising concerninrr the alleged ~mverioritr 

·--' b of tl.ie product:-; of indh·idnal selJers. It ilonrishes 
where buyers arc relatively u11inforiued as to the merits 
of alteniative products, and where there is the oppor­
tnnity for producing significantly different designs and 
qualities of goods in question.61 "Such preferences 
nc~ed not and frequently .. do not rest on real or sub-

' ' n ~tantial differences in ter1ns of quality or usefulness f 
Procter &: Garn.ble, supra> p. 21,571. The existence 0 

product differentiation will "make entry for a uew firm -60 Bain, Barriers to New Competition 216. 

ill J3ain, Industrial Organization- 219, 
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diffieu1t in thnt it must overconw the established good 
will of existing ~ellers." 62 

It js be~·cmd q1wRtion that no pl'odnct differentiation 
exists in the nl1egc<l iwmlated alumhnnu line of com~ 
merer. r[,he fev.r ~in1ple in~nlated wire and cable eon­
si1'n<.'tions in which aJmniumn is used are mannfactnred 
uccordi11~ to ~.:tandardized tcd1uica1 requirements {AR 
25-28, It 82H7-334B), and c.1n be prcH1nced by virtually 
any insulating nnn CFdg. 55, H. 1294; Fi.lg. 8-t, R. 
1299). .AJJprals to lmycrs, nsnully in the form of 
product b11lieti11s und e:.:italognes, arc not made in te1ws 
of ''diffcl'entiatiug" the prodndR hut of con/arming 
tben1 to the aecepfod standards (AH 30-Bl. H. a345-56). 
rrhe only JHll'Chasel'~ Of such pl'Odnt.ts~e)ectrjcal utility 
cornpanies-ure large, well-infornwd buyers i.:rho can 
and <lo purchase thc~c products fr01n any producer 
meeting the industry's standards (e.g., H. 801, SOG1 

813, 899) .68 

62 Kaysen aud Turner, Antitrust Policy 74. Product diffrrentia­
tion may also protect the market shares of establis11ed firms, making 
it difficult for othe-r E>xisth1~ firms to expand, aml, therefore, as 
noted, supra, p. 56 is regarded as a prime market structure 
variable as well as a determinant of condition of entry (infra, PP· 
64-65). See al.so Procter & Gamble, supra, p. 21,571. 

(la. The lack of product differe-ntiatfo.n is not surprising .since it 
is more likely to pMvail with respect to consumer goods than in· 
dnstl'lal commodities, such M wire and cable. "Producer bnyt>ni 
tend in gene-ral to make it their busineKE> to be well-informed as t-0 
the qua.Utfos and properties of t.he goods th~y buy, and are thus 
less susceptible to tl1e persuasive nppeals of sellers. In addition, 
their task is frequently simpli:fie.-.1 by the far.t that numerous ~ro· 
due-er good~ are :-.;tandanlized, uni.form raw materials, the suppher.i 
of which find Ii ttle opportunity for iiltroduring physical prod~ct 
clifferr.-ntiatfon among their outputs• 1 Bain, Industrial Orga11tza· 
tion 219. 
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{iii) Etonornies of large scale do not inhibit entry 

Economie~ of the lnrge p1aut or tirn1 refer to a de­
cJine in unit costs ns the st•nle of the plant or firm is 
increased, "There signifieaut scale economies are pres­
ent, ~ll e11trnnt nmst ad<l n siguificaut fraction to in­
dmitrr output in orde1· to op<:rate nt the minimum opti­
mal scale. The result of eutry 011 such a seale may be 
a decline in priees, mnki11g it unecouonnc to continue, 
or established firu1s uiay retaliate against the entrant 
by lowering pnc<::s. In these cireurnstances1 

the entrant is not only beiug inade to play the 
<'om1wtiti,·l~ gnn1~ for high stakes, but, by being 
forcPd to euter on a large scale, he is virtually 
ensu1·i11g a svlift eompetitive respouse by the estab­
lished firm~. F'rocter & Gamble, supra, p. 21,571. 

On the other hand, if the entrant comes in at a scale 
small enongh to be "unnoticed,'' be would be operating· 
at a suboptimal lel'el a.nd have higher costs than estab­
lfahed firms. c1 

No snch harriers are present as to insulated alumi­
num. Existing iu~nJa ting companies en n enter on a 
small scale or on a large one, depending ou mnrket. con­
ditions, with 110 eupital investment whatever (Fdgs. 
55, 56, H. 129-1-!35; e.g.

1 
R. 73-74r 251, 280~81, 379-S~l, 

661-62~ 983). 'l'heir efficiencv· is deterrnined by tbe1r 
existing scale of operation a~d p1·odnction tt•rhniques. 
not by the an1ouut of alnrninnm used tls conductor. 

tit The sign.ificance which economists attach to eeonomiC'S <if s.·~~ 
is indicated by Professor )farkharu's stat.emeut t1Hit ''[t.]he- r,:i,"\...: 
im:portant sinrrJe determinant of the degree of eom1lt•tith'll n~ 1 

given 1ndustr;' ls the shape of the long-r~n oo-::.t ~urn• ('0nf"':':11:'+ 
the prospective entrant." "Economic Analysis, n l'rVi.'U~\1:;~. 
Section of .Ant.it.rust I.iav;;, .American Dar Association (..Arni J: .~ • 
p. 149, 
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(iv) Uncertainty as to market conditions does not impede enlry 

Unr.erta iuty l'efers to a potential entrant's lack of 
kno\vledge of the irnlustry be rnigb t cuter, and particu~ 
larly lack of kuowledge as to whether a profit can be 
made. 

The 1nore 1u1certain the prospeds appear in an 
irnlnstl'y, the n10re imperfect \vill entry be and 
the greater inay be the profits of t11e fir-ms estab~ 
lished in the industry, sheltcr(>d by the deterrent 
uncertainty. i;;; 

No sueh diffknlty Lescts exh~tiug insulators wbo may 
wish to ''e11ter" the nlleged insnlnted alnminllm line 
of corrnnerce. Since they are already hi t.hc immlating 
bnsiness, they know the cost and cfffoicncy of the 
machinery aud pcrso1rnel to he use<l., aud are f11lly con­
versant with <mston1er require1neuts, tberc beiug no 
'"distinct euston1e-r8" for copper and almuinum m­
sulated products (Opin., It 1:.n6; isee e.g., R. 73). 

(v) The effectiveness o.f ea.sy entry is not impaired by entry lag 

J~ ven where there arc 110 significant entry barriers, 
the tin1e required to effect entry (i.e., "lag,'') may limit 
the eff ectivcness of ('nsy entry as a guarantor of 
vigorous competition. 'l111ns: 

[ t] he longer the lag period in question, the less 
influence any glven threat of entry wm be likely 
to have on established sellers. . . . The effect 
of any 1?;iYcn condition of entry on nmrket behavior 
\Vill therefore be likely to vary with the length 
of the entry lags which accompany it.60 

05 1i.fa.cb1up, Tlie Economics (Jf Sellers' Competition- 231; see 
107, 22B-230. 

66 Dain, Barriers to N tw Competition 11; See also Macblup, The 
Ec0nomics of Sellers' Competition 108. 
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Here, Jag is nonexistent becanse ''entry'' is not only 
easy, but virtually instantaneous (e.g., H. 73-74, 379-80, 
6G 1-62, 982-83) . 

(c) E'tsY Entry Assures 1Tigorous Co·mpetitfon Among 
E.xisting Finns 

As the £oreg-oil1g nwke~ plain, h1su1ated aluminum is 
charaeterized by n11 extraordinatily em~y condition of 
entry. One consequence of this is the high probability 
that in tlH~ fnt ure a dditionnl rnannfactnrers will allo­
('atc part of tlwit· in~nlating capacity to uluminum.''1 

But this is uot tlw only significance of easy enfry, for 
where this condition prevails, vigorous a:nd effectiv-e 
eompetitiou is assured even where no actual entry 
occurs. 

First of alJ, where, us here, potential entrants exist 
an<l the market structure is favorable to entry, these 
conditious wi11 bring about vigorous und effectiYe corn­
petition among the existing firms ( s~tpra, p. 58). 
This very point is now being urg~?cl by the Go•·ernment 
iu United State.~'· .Penn-Olin Chen2ical Company,. No. 
503, this terrn, where it argues: 

The presence of a potential entrant-waiting in 
the wil1gs nnd capable of 1noving into the m~rket­
may he au indispensable source of pro~cctwn f.or 
p1nchasers and ultinmtely the consuming public. 
Its readhiess to enter the market whenever th~ e:­
isting manufacturers charge excessive.prices, linut 
p~oduetion, or fail to exploit econ.01n1c opport~n-
1ties (e.g., to develop more effic~ent produetrve 
tec~~ique~) can act as a spur. to insure :be c?;r£ 
pebtrve vigor of those akeady m the market. 

n A . . . · al eady under way s w1l1 be d1scusc;ed below, thI.S process JS r 
(infra1 pp. 68-69). 
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eco1101uic 8Hpel'i?ri~.fos of son1e kind are not pos­
sessed by the ex1~tu:ig few, entry of new riYals i::; 
a continniug threut, likely to euforce behavior llp­
proachii1g the cornpetith·e norm. H 'V eston The 
Role of .Jf ergers -in the Groicth of Large Firms 
(1.953) 109; Brief, p. 25. 

Ilere, to a fnr greate1· cxteut than in the Penn-Olin 
sit.nation, these conditions are sati::-fied, for there are 
numerous potential enh·nuts, each ahle to "entern the 
market with far greater ease than could the chemical 
concerns i uvo1 ved. in thri. t, case. 

Secondly, as Co1nmis:-:io11e1· Ehnan has obsened, 
"fac.tors inaking for high entry barrie1·s ah~o make for 
domination of small co1npetitors by large and so teud 
to eliminate actual ns well as potentinl co1npetitio11t' 
Procter & Gmnble, supra, at p. 21 157~. Converselyt 
where entry retarding factors are abf3cut, the market 
structure will favor effeeti\'e co1upetition an1ong exist­
ing firms. Particularly iruportant iu this regard is 
product differentiation which is generally regarded as 
both an e11try detern1inout and a rnark~t structure vari­
able in its own right.68 

Where product differentiation is lacking, sellers will 
be forced to match the price reductions of rivals in 
order to hold their customers, and market shares will 
be deternrined not by systematic buyer preferences, 

hut at random or m; a result of a past sequence- of 
historical dcv~lop1nents m the e3tablishment and 
growth of firn1s. The indi vid ua1 .firm is generally 
not well protected in its going share of tho ~rket 
by any specifi.c structural conditions, ~nd is po· 
tentially vulnerable to losses in vroportionate con-

fl~ E.g., Procter d: Gamble, supra, 21,571; Kays.en and Turner, 
A:ntitrust Pol.icy 74; Bain, Industri<ll- Organization 210-221. 
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trol (If the iuarket hec-anse of the gTO\vth of ot1wr 
firms, their pricing policies and so fortb. 0

Q 

As 'vill 110\v be sho,\·n, l>rca n::;e of the absence of prod­
ud differentiation and other competition retarding 
market characteristics, there is aggressive price com­
petition with respect to insulated aluminum conductor 
products and suppliers of such products ha-ve been 
"vulnerable to losses in proportionate control of the 
market because of the growth of other firms ... " 

(d) ,1Ja-rket Perfornia-n('e Demonstrates the Eff ec­
tl'.ueness of Competil'irni In Insulated Aluminum 
Conductor 

As noted, prediction of future economic conditions 
requires a coordinnted evaluation of hoth nmrket 
~trncture and performance. IIere., examination of acM 
tnal performance confi.rn1s what is so clearly indicated 
by the foregoing analysis of market structure, namely, 
that competition is vigorous an{l effective. 

(i) There is ac:li-"e pl'ice cornpelition 

The district court found that there is vigorous com­
petition among all mannf acturers of insulated alumiw 
mn:n pro{lucts (Fdgs. 62, 69, R. l.295t 1297; Opin .•. R. 
1330). Such competition is manifested in price-cutting 
by both small and large firms. Aleoa lost mi~lions ~f 
pounds of insulated aluminun1 business on a price basis 
to hoth small an{l large competitors, including such 
independent companies as Nehring, South wire, Geii­
eral Cable, Central Cable, and Essex (AR 29).

7
(f ~fore--

~9 Ilain, Industrial Orga111..zaUon 21G. 

'io Durfo~ the same periodt it. lost -virtually n() a~umi~n~4~): <luctor busmf'5i~ fo Home (l?dg. 52, It 1294; ~.\R L>S, GS-S9) 
AR 29, as 'vell as AR 72 which is referred to below (pp. d filed' 
· · · · · 1 reeor · ls.not In the printed record but is part of the origma · 
'Wlth the Clerk. 
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over, the Governm<•nt, ih;elf ha.s acknowledged the 
aggressive price-cutting practieeR of such firms as 
Central ;u1d Neliring (Govt. Br., pp. 62, 64).71 

The experien<"c of utility companies in competitive 
bidding furthPr demonstrates thnt price eompetition is 
not confined to the larger ::mppliers. In 195!3, Circle 
\\Tire and Cable Company, too small to be listed by the 
Government arnong the lH58 sellers of insulated alum~ 
inum conductor (Govt. Br., p. 20), was awarded 22 
per cent 0£ Long I~dund Ligl1ting Com11any 's alumi­
num conductor 1H1sine~s. Essex ·went from zero in 
1959 to 29 per cent in l 9GO. In purt, these gains were 
at the expense of Anac.onda and Alcoa which dropped 
from a combined 66 per cent of Long Island's business 
in 1958 to 10 per cent in 1961 (AR 81, R. 3507). Simi­
larly, when Central Illinois Public Service Company 
was dissatisfied with the price and other terms for 
aluminum triplex:, it requested bids from two smaller 
suppliers. A considerably lower price and better 
terms were obtained~ which eventually the larger sup­
pliers had to nrntch (R. 891-93). Overall, as a result 
of vigorous price con1petition, list prices of insulated 
aluminum products are substantially below what they 

71 The Government'~ claim that the allE:>ged insulated aluminum 
line of commeree is an "oligopnlisticn market (Govt. Br., pp. 2, 
37) is ineonsistent with the admitted aggressh·e price cutting of 
small firms. In an actual oHgopolistic market, small firms ''tend to 
exist at the sufferance of their forge rh·als, and for that reason are 
likely to opt for peaeeful coexisteneP-not vigorous competition­
with those rivals." Procter & Gamble, supra, p. 21,569. Similarly, 
in Philad,el-phia Ban.le; this Cou:rt rC'ferre-d to the fact that in 1!.11 

oligopolistic markct1 "sm1tll companies may he perf eeil y r.ontent 
to follow the high priee.s set by tJ1e dominant firnm ... 11 Footnote 
43, at p. 367. 
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were jn 1953~ and netnal pr1rcs in the markd place 
are still lo·wer (R .. 243, 399, 833, 1228-29; AH 29). 

(ii) Th1n·e have been signiflca:nt shifts in market shares 

The :;.;o-cnlIPd "insulntcd aluminum" market bas 
been characterized by significant ups and downs in 
mm·ket &hares. OthPr Pxamples~ in addition to tlle de­
elines suffered by Alcoa and Rome (Fdg. 45, R. 1292-
93), arc the shift of So11tl1wire frmn 9tb position, with 
2.3 per eent, in 1.955, to 4th, with 7.4 per ('ent, in 1956; 
the inerf'age of Es~ex from a 7th ranking 4.9 per cent. 
in 1957, ton 5th ranking 6.1 per cent in 1958; the moYe 
of General Cable from 7th place, with 5.8 per cent in 
1956, to 3rd place, ·with ll.9 per cent in 1957; and the 
decline of Kaiser 'from 26.5 per cent in 1955, to 18.1 
per cent in 1936 ( Gx 436, R-. 2717). 

Oii) There has been signdi.c.ant entry 

In terms of entry, too, the market has performe,d as 
the foregoing structural analysis wonld indicate. The 
court fonnd that the abandonrnent of insulated ulumi­
num products by scyeral companies since 1956 resnl~ed 
from the "vigorous competition in the products 1n­
\'olved'' (Opin., R. 1330). The Government argues 
that such abandonment, together with the fact thi1t 
8foce 1955 only one cornpany commenced the manu­
facture of insulated al umiru1m products, "dispel the 
significance of the court's finding that there is 'ease 
of £mtry' ... " (Govt. Hr., p. 55). The import.ant fact, 
however, is uot whethe.r actual entry bas occ?rred~ 
but whether underlying conditions are condnc~ve to 
entry (supra,, p. 58). IIere "there is no evidence 
which would indicate that any potential producer }ms 
been unable to enter the industry when 11e thought that 
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n profit eonld be 111ade therein" ( Opin., H. 1323). In­
deed, on tllc bu sis of the ''surge of ne\v entries" f~X­
lJCrieneed. in the early 1950 '::;, when rising copper 
prices int~rrased tlrn popularity of alnminnm conduc­
tor prod1wts (Govt. Br., pp. 2'.1-25, 54), and tl:e in­
dustry practice of S-\\.itchiug from less to more profit­
n ble products (Fdg. 56, R. 1294-95), therf' cnn be no 
donbt tlrnt if competition had been less intense, more 
entry would have occurred. 

Jn nny event, deRpite the vigormrn C'Ompctition, there 
has been significant "entry." liatficld 'Vire and Cahle 
Division of Continrnfa] Copper & Sti?el Industries, 
Inc., known to be an aggressive cmnpcti.tor (R. 551), 
has bPgnn making alnminnm conduct.or prodnt"lts (AR 
5, R. 3229); and subsequent to trial, too fate to be 
noted in the record, Phelps Dodge, already an im­
portant wire and cable fabricator, wit.h asset.s 18 times 
Rome's (AR 72), announced plans to offer a fnH 
line of aluminum conductor prodncts.72 ],foreover, 
whi.le too insignificant to be listed by the Govern­
ment as produce.rs of insulated alnrr1inum conductor 
prorlncts in 1958 (Govt. Dr., p. 20), General Electric., 
witb assets rnore than 100 times tlwse of Rome, and 
Circle, whose pnrent company, Ctlrro Corporation, 
has combined asRets 10 times as large as Horne's (.AR 
72), began to inrrease t11eir shipments of such prod­
ucts in 1959 (Govt. Br., p. 20). There is nothing in 
the structure of the ins11 lated ahln1inn1n conductor 
"market'' to inhibit the fnrther growth of these 
very substantial concernt:, or to -prevent othE'r already 

72 Th~ ltrall Street Journal.-, "N'ovemb~r 18~ 1963. In the Gove~n· 
r.:ient's terrnr'l, Plielps Dodge would be "enteringP the alleged m· 
sulateo aluminum line of eornmerce. 
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well-established insulating :firrns fron1 "entering" the 
iield.73 

73 The follow1ng r.0111panies or. their affiliates, with consolidated 
JnGO a.'-"i~ts as sho-wn, arr among- the wire and cable fitbricators that 
are not indurleJ ctmon~ tht>- l'Ornpanics lish•d by the Government 
(Govt. BI'., p. 20) as suppliers of insulated aluminum conductor 
in 1958 (AR 72) : 

American Enka Corporntion C'Villiam I3rand­
Rex DiY.) f AR 73, R. 3-!-!3 J 

Amphenol-Borg Ele<:tronics Corp. (Amphenol 
Cable & 'Vire Div.) [AR 73, R 3-1:"12] 

Cerro CorporJ.tioa (Circle ·wire nnd Cable 
Corp.) [AR 73, IL 3-l-13) 

Continenta] Coppn and Steel Jndu~tries, Inc. 
(liatfield ·wire and Cable DiY.) [R. 9-13; 
AR 73, R. 3445 J 

E!ectrfo Autolit(' Company JAR 73, R 3•144J 
General Electric Company [R. 94.3; AR 73, 

R. 3-145) 
II. K. Porwl" Co. ( X ational Eledri~ Di\'.) 

[R. 943; AR 73, R. 8·U7] 

Tntern.ational Telephone & TelegTaph Corporlition 
(Royal Electrfo Div. and Suprenant Div.) 
[R. 943 ~ AR 73, R. 34 .. 1s.;rn] 

Ki'nn~ott Cop.Pf'r Corporation (The Okonite 
Co.) [R. 943; AR 7a, R. 3.147) 

:\'eptune ;jfeter Company (ltevere Corp.) 
[AR 73, R 3+!8] 

:rhelps Dodge Corporation [ R.943; AR 73, R 3447J 
Simplex 'Vire and Cable Co. [R 94:3 i .AH 73, fl. 3448] 

~pl"ague Electric Company [.AH 73, R, 3449 .I 
rennessee Corporation (Chester Cable Div.) 

{ R. 9-13 ; AR 73, R. 3-1±3 J 
Triangle Conduit and Cable Company 

[R. 9.t3; AR 73, R 3449] 
United States Steel Corporatiou (Ami::rican Steel 

ll.nd \V'ire Div.) [R. 943· AR 73, R 3442J w . ' 
Psbnghousc Electric Corp<>rat-ion 
[AR 731 R. 3450] 

1960 Assets 

51,006,381 

249,410,118 

42,055,627 
146,877,541 

132,783,644 

383,296,277 

34,791,595 
4'>6 968 o·.,.5 

- 1"- ' -

2-1,535~0~0 
47,533,S-to 

3.') 1')0 ~Q'> _., ti , ... . , ..... 

1,5:?1,13$,11:! 
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Conclusion as to the A7leged u1l£,r;hl/f Concentrated" 
d '' 01 · z · , . '' 111f k ' I I · an tgopo 1st1c 11 ar et rn. nsu. a.tcd Alum rnum 

rondw·t or. On tlw hasi~ of the foregoing, it is abund­
antly clear that the bar~ concentru ti on statistjr:s me­
rhanieally applietl by the 00Ye1'1ln1e11t do nc•t ade­
quately describe tbe nature of co1npetition in the al­
ltlged insulnted ahuninum eouductor line of eonunen'f:. 
The crucial ''observable features of market st.rncture," 
'"hen correlated 'vi th '' o bserYed pel'f ornrn rn'e,' t7 ~ est.ab­
lish tbat con1petition in this ullegC"d line is pffective 
and vigor011R. As 'vill now be show11t the Rome ac­
quisition will not affect the prevailing vigor of com­
petition. 

(3) The AcquisitiQn of Rome Will Not Affect Market Structure or fhe 
VigQr of Competition in the Manufacture and Sale Qf Insulated 
Aluminum Products 

(a) Tlie Acquisition of Romf.'. Did Not and Will Not" 
Change Pre-existing JI arket Structure 

The Rome aequisition has not bad and cannot have 
any effect on the condition of entry or product differ­
entiation market structure variablrR discussed above. 
Ilere, uulike Procter & Ga1nble, where ulready high 
entry barriers ·were "markedly l1eightencd by the 
merger" (supra., p. 21,579), the essential entry rondi­
tions are unebanged. As the (•ourt found, there is no 
reason to believe that anyone ''has been or probably 
will be deterred from entering into the nianufncturc 
and sale of alnrninum eo11duetor wire and eable prod­
ucts been use of this acqui~ition" (Fdg. 58, H. 1295). 

}.forcoYer, ei·en in tenns of the one structural vari­
able emphasizrd by the Governmentt i.e., seller con~ 

74 Kaysen and Turnert Antitrust Policy 75. 
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crntration, this acquisition is not ~11 bstantial. Alcoa's 
~hare in 1958 was 11.6 per cent, and Ilon10 's 4.7 per 
rrnt. The snrn, 16.3 per cent, is not 011ly far below 
the 30 per c.cnt l'OIL..~erYntivcly (~01np11ted in Pl117adel­
phia Bank, 374 U.S. at 364, but i~ substantially be­
neath the 20 to 25 per cent fignres suggestecl as a test 
of prima fa.ric unlawfulness by the e>conomists cited in 
footnote 41 of that opinion. 37.J: U.S. at 364. 

The impact1 in bare Rtatistical terms, becornes even 
more tenuous in lig11t of the substantial post-ncqnisj­
tion dedine from a <101nbined hjgh of 16.6 per cent in 
J9;)fJ to 13 per cent in lf>Gl.. Thus, on the basis of the 
latest information available to th£:\ court, the market 
share of Alcoa-Home eomhined is only l.4 pPrcentage 
points above th{' 11.6 per cent sliare held by Alcoa 
uJone in 1958. 

The acquisition's effect ou the nurnber and size dis­
tribution of firms i.n the alleged market as n whole is 
equally insig-nifirant. Prior to the acquisition, .Alcoa 
ranked third; after the acquisition, the Alcoa-Rome 
combination ·was still third, and still substantially be­
hind Kaiser and .. Anaconda (Gx 4.36, R. 2717). ~fore­
O•Elr, the aggregate share of the five integrated pro­
ducers has remained -virtually unchanged. From a 
combined 65.4 per cent in 1958, the s:nne five companies 
at the end of ]961 accounted for 66.5 per cent, ~m in­
erease of only 1.1 percentage points. Such increase in 
concentration not onlv is far below the 33 per cent 
in~rease deemed signiflcnnt, in PhiTa.delph1~a Bank, ~ut 
~lso is snbstnn tiaHy below the 7 or 8 percentage P?1nt 
inc~rruse suggested by Professor Bok as a possible 
statistical test. Philadelphia .Bank, supra, footnote 
41. 
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Such a minute h1ercase in "concentration, 1 ' upon 
whirh tlie Government app;u·0ntly relieR (Govt. Br., 
pp. 56-57), coul<l only have r(·lPvan(·e if it adv{!rselv 
affected or elirninntrd thr "pm;~ihility of e\·enhi~l 
deconcentration' ~ \\'here ~' ronerntra ti on is already 
great." Plu7adefphia Bank} a74- lJ.S. at 3G5, footnote 
4-2. Thns, in Procter & Omnb7e, supra, p. 2l.58i~, al­
ready formidable harriers to entry \Vere madr "vir­
tnally insnrmonntalJlc'' hy the acquisition, and, as a 
rrRnlt, "virtually a Jl po:-~~ibiJ l ty of an eventual movew 
ment tmvard deeonr.entratjon in the liquid bleach in­
(hrntry 'vas eliminated." IIerr, in sharp contrast, 
insulated ahnnin1uu ecmdnctor is not concentrated in 
any meaningful sen~c of tlrn wor<l, entry barriers are 
nonexistent, and the neqn isition, it8e1f, has not 
(•hanged the condition of entry (Pdg. 58, R. 1295). 
}fore.over, as will now be shownr Honie, a steadily de­
clining factor in insulated aluminum conductort was 
among tl1e lea~t. likely smtr<:es of "deconce11tration." 

(b) Rome Was .Everi Less lrnportan-t Than Its Ehnall 
"J[arket Share Would lnrlicat'e 

~rhc Government contends t.hat thi.s acquisition elimi~ 
nated substantial competition beeanse Rome, though 
not large in absolute tern1s, had "competitive signifi­
cance [that] transcends its bare market percentage" 
(Govt. Br., :p. 60). This, the Government argues, was 
because it 1vas one of onlv a. few "effective firms in 
the industry'' (ibid.), bec~use it was an "aggressive 
competitor" and produet innovat.or (Govt. Br., pp. 62-
63), and because its presence in the nrnrket preserved 
"the poRsihility of eveutnnl deconcentration" (Govt. 
Br., p. 64). These contentions misconceive both. ~he_ 
nature oi the alleged market and Rome's competitive 
role therein. 
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First, the assumption that there arc only a "few 
f->ignificant competitive factors" in the insulated alumi­
num conductor field presnpposes that this is a sharply 
delimited "inclnstry" confined to the 11 or 12 com­
panies each of which lrnppened in a given year to ac­
count for one per cent or nwre of total insulated 
aluminnn1 conductor shipments. rrhis, of conrsc~ 
totally ignores the more than 200 established firms 
ready, ·willing and able to make. insulated alurninum 
conductor proclnct~l incl nding Rn ch substantial com­
J)anies ns Okonih\ \Ve~tinghonse, If atfie]d, General 
Electric, Circle, Triang1e, A1nericau Steel and "\Vire, 
Crescent and Siinplex, whic11, though still compara­
tively minor Ritppliers o-f insniawcl a]uminum con~ 
duct.or, n_re, nO'\~crtbeless, snbstontia] concerns with a 
potentiality for expansion tba t 1v-011ld not ordinarily 
be tnrn in the case of "fringe" competitors (supra, 
n. 73). Finally, thr implication that there may be an 
inadequate number of companies is flatly refuted by 
the testunony of utility purchasing agents all of whom 
made ckar that both before and after the Rome ac­
quisition there were rnore than enough suppliers of 
h1snJate-d alnmin1uu conductor products. (Opin., R. 
1326, Fdgs. 59, 60, R. 1295; R. 721, 750, 801, 806, 810-
J2, 886·87, 893-9:1, 897-98). 

Secondly, the c onrt found and the Government con­
('e'l~s, tl:int "Rome was not an aggressive price com­
petitor'' in the sale of a]nminum conductor products 

' . . 
(Fdgs. 53, 61, R. 1294-95; Govt. Br., p. 62). Thu~ 18 

of critical importance, for, as empba8ized by Kaysen 
an<l Turner, '~the fact that the acquired company bas 
been an active influence on prices" shon1d be among 
the factors required in order to find illega1ity where, 

h l] ,, · a com-as ere, market shares are "fairly sma ' i.e., 
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b~ned 1wrcentagc of le~s. Uiau 20 per e1~nt.1:-' Seeking 
to ove.rconrn Ron1e 's pa~s1ve roh• aud to u1ffate it~ eotn-
1jetitive importancr, the Govf•rn1ne11t n S$(•rts that Horne 
\-\•as Hgl10wu to he an ':tggr<:;;\sive Nnnpditor ~ " and 
,,·as n product hn10Yator in tlw field of ahnnjuurn fo~ 
sblation ( 0 o-\·t. Br., pp. G2-6:1). T t. doe:-:. n0t 0W'n at­
tempt, ]10\Yf'Ver, to exp]ain J)TCC'lSely how Tiorne ron}d 
]}a.ve hern "aggressive," yet, a8 the eon rt f01md, ntl­
here "to the policy of not going bc1ow the prices of its 
i t't " (Fd '"'') R 1°0 4) 111 qornpe i .ors . . g. D<J, . : •. .-.v • 

, Likewise, tis ~dww:n cnr1i0r (.~urwa. l)p. 11~13), 
Rom~~ 's insulating- profir.ieney, research nctivitie~ arnl 
product innovation~ all relu ted to its line of sophisti~ 
eated products, where ~' C<JpJH'r ren1ains virtually nn~ 
rivaled" (Govt. 13r., p. 17), not to the b"\"'o simple 
products in which nhuni11un1 lrns gained neceptance. 
The hnplicatfon tliat R01nc 11:1d dvn•lopfld an irn­
portm1t insulated nlnn1innn1 conduct.or product is 
1nisleading for the produrt in qnestio1l \Ytl s ncfaiall:' 
developed by nomr h1 tbe late 1940's nsing copper as 
the conductor inet:.al (It 936). There. is no proof in 
~.his :r~eord that Rome bas pioneered the develop-

,-.-.. -
1 ~ Kay~E-n a.nd Turner, Antiiru.<:f Policy W~. The only ot'her 

factor sing1c<l out is ccS-l"Vt>re limitations on rntry." 

16 The all•_'tzed showing that R(nne, tlwnf!'h n()t a pri<'e compPtitor, 
wai:>, nt!vert.he1ess, an "aggrr.8sivr compPtitor n i~ based entirely 
ion the statemC'nt of Romp 's Pr('sidt·nt, who, thong-h .aeknowJ0<lgi111! 
that Rome was not a prire rntt.f'r, assert('d that. it wa<:. an 1 'agg--res:· 
'sive eompetit.or" (R. fl37). This, of ('onrse, was a perfectly Tiatural 
ii:;tatf."ment for the Pn~sident and olle of tlrn founuers of the com· 
pany t.o make. Ctility purcha~ers ·who lVCre in a position ro 
compare the ag-gr('ssivl."ne~s of Roml" ,·vith that of other suppliers, 
testified ''without cont.ra<liciion tlrnt Rome was not an initiator of 
price :reductions." (Fdg. 53, R. 129:!). 
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ment of even a single insulated alun1inwn conductor 
produet. 

Finally, the Governn1cnt's argument that the inde~ 
pendence: of Rome should be inaintained i:c order to 
preserve the possibility of eventual de.concentration 
is wholly without substance. As shown jn detnil, in­
:mlated alun1inum conductor is not "concentrate.d" or 
"oligopolistic" and tbere is no shortage of established 
insulating ro1upanies tlrnt ran effect even further 
decentralization. I:iorue was 011e of the companies least 
likely to expand1 for it 1vas not an aggressive price 
eompetitor and, prior to the acquisition, had been a 
der]infog faetor ]n insulated nlnminum conduetor, its 
percentage having fallen fron1 6.9 per cent in 1955 to 
t7 per eent in 1958 (Gx 436, R. 2717). 

For all of the foregoiug reasons, it is clear that the 
Government. failed to sustain its bnrden of proof on 
eompet.itive effect ·with respect to the alleged insulated 
aluminum cond nctor line of con1merce. 

B. The Required Antlcompelltive Effect Has Nol Been Shown 
With Respect Jo the Alleged Aluminum Conductor Line 
of Commerce 

ll) The Lack of AnticompeiiJive Effect as to Each Component Demon· 
sba.tes lh& Absence of Such Effect 85 to the- Alleged Composite 
Lino 

. The Gov-erument 's second aHeged line of comme::ce 
18 nothh1g but a 1nathe1naticnl composite of (l) in~ 
s.ulated aluminum wire and cab1e, and (2) ACSR and 
nlumiuu.m cable, bare. \Vith respect to item (1), the 
?overmnent makes no clain1 of presun1ptive or per se 
illegality and, as just demonstrated, Jias failed to show 
anticompetitive effect. As to item (2)' the Govern­
:rne.nt 11as not even nppcaJcd from the district court's 
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conclusion that the prohibited effect waa not shown. 
S!n.ce the. Go.n•rument c~nC'cdes the absence of pro-
1nb1tPd effect in bare alurnunnn, which constitutes more 
than 90 pe1· tent of .Aleoa 's ~hare, and 77 per cent 
overall, of this alleged line of commerce (Govt. Br., 
p. 11), and has ~h0\n1 uo prohibited effect as to in­
sulated aluminum, it is nothing short of incredible to 
clahn that the requisite effect can somehow emerge 
\Yhen bare aud insulated alumi.nurn conductor are 
hm1ped together. 

(2} The Market Pe:reeniages on Which the Gove:rnmeni Relies Are 
Devoid cf Economic: Signific:anc:e 

'Vit.h due respect. "·e subn1it that the Government's 
con1posite line is siinply a numerical trick, calculated 
to give tlw appearn11ce of snbstantiality where tbe 
niarket fact.<:> aud industry te~thnony demonstrate that 
none exi:.:;ts. A:-:; noted :tboYe, .Alcoa's 27.8 per cent of 
this cmnposite line was n1ore than 90 per cent ba.re 
alurninum conductor, \Yhile Rome's very minor 1.3 
per cent consisted uln10st entirely of insulated alurui-
111m1 products (supra, p. 47). Since bnre and insulated 
products are not cYen r11hned to be competitive, and 
since the con1bination wns found not to constitute a 
recognized econon1ic entity or submarket (Add'l Fdg. 
4t R. 1336), the cornbination of the two is utterl! wit~· 
out econon1ic or con1petitive significance. Certainly, m 
these circu1nstunccs, the combined percentage of 29'.l 
lJer eeut docs not rnanif Pst the" inhe1·e11tly anticompet~· 
thTc tendency" w hie h this Court :fou11d justified rel~ 
ance upon n rebnttn ble prcsmnption ?f illegality ba.s;

4 on ma1·ket shnr('s in tl1e Philadelpltta Bank ease, 3 
U.S. nt 363. 

l\Iorcover, the I'll i7adrl pll ia. Bank presump~on 
applies to "a nwrger whit•h }Jtoduces a firm controliing 
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an uudno percentage of the relevant market ... '' (em­
phasis ~mpplied). In this case it is pure fiction to 
suggest that this acquisition "produced" the 29.1 per 
eent figure on which the Government relies. This per­
centage, as noted, predominantly represents Alcoa's 
pre-acquisition sales of hare alun1inum cable. As surh, 
it is nothing but a poi11t on a steady downward curve 
reflecting the ~harp aud continuing erosion of Alcoa's 
position in bare aluminum cable -,,vhich has fallen from 
iB.4 per cent in 193-t, to 32.5 pereBnt in 1058, and, com­
bined with Rome, to 26.1 per eent in 1961 (supra., p. 6). 
Beranse of Alcoa's subordi.nate role in insulated alumi­
mnn condut~tor, the percentages are son1ewhat smallC'r 
in the composite line, but the identical trend is dis­
closed: from 42.8 per cent in 1954, to 27.8 per cent in 
1958 and, combined with Rome, to 24.8 per cent in 
1961. rrhus, by the time of trial the Alcoa-Rome com­
bined 8hare in the alleged eompositc line was more than 
40 per cent below that held by Alcoa alone in 1954, and 
more than 10 per cent below .A1coa 's percentage in 
]958, the last full year before the acquisit.iou. 

AtiernpHng to ininhnizc the significance of these 
sharp declines, t.he Government, quoting from Commis­
sioner Ebnan's opinion in Procter & Ga·mble, suggests 
that post-acquisition declines "are entitled to little, if 
any, signifi<'anc.e" because a company " 'may deliber­
ately refrain from anti-competitive conduct . · · and 
bni1d, instead, a record of good beliavior ... ' ' 1 (Govt. 
Br., p. 59). This argument luis no relevance to this 
case. Although the Government states that the distr~ct 
court relied on the decline of the merged companies 
"subsequent to t.he acquisition" (Govt. Br., P· 59), the 
fact is that the court repeatedly ernphasized tl1e "gen­
erally continued" market share declines "both pre and 
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poRt-acquisit.ion" (Opin., R. 1324, 1313; Fdg. 45, R. 
1202-93). Thust contrary to the in1plic-ation of the 
Governmcut 's argmnent, Alcoa's post-acquisition de­
cline is but a continnation of a trend started long before 
the nequisitiou, a :fact whieh demonstrates that mark~t 
forees, rnthcr than a desire to builcl a good record for 
this proceetliug, arcounted for the dccline.77 

Ju light of Hs obviously eoutrived nature, the failure 
of proof as to the hare and insulated cornponcnts, and 
the substm1iial and continuing decline in the Alcoa­
R ome market. shur(\ the Government's clain1 of illegal­
ity as to the alleged alnmimun conductor line of com­
nrnrce is wl10l1y without substance. This eo11elusion is 
reinforced hy exa1nination of market and hist-Orical 
factors whid1 affirnmtively establish the aequisition'8 
lack of effect in either of the alleged almninum con­
ductor lines of eomu1erce. 

C. Market and Historical Factors Found by the Court Affirma· 
Uvely Esia.hlish That Anticom.peiitive Effect Has Not Been 
Shown 

'\'.'"here n1arket share statistics are not eonclusive, 
determination of the eon1petitive effect issue requires 
"nu examination of variou$ econorriic and historical 
factors ... " Brown Shoe, 370 U.S. at 329. Several of 
such factors-Alcou 's downward trend, the complete 
ease of entry, the abse11ce of product differentiation, 
Ron1e's pnssi\·e ro]e in price for1nation and declining 
position, the lack of significant competition between 
Alr.oa and Ho1ue, the contjnued vigor of co111petition­
hnve alread \. been discussed. ''re turn now to other 
econon1ic ai{d historical factors that also affirmatively 

77 Fnrthermorr althoug-b thetC' wa.~ exterisi\·e pre-trial discovery ' ... 
aud \'irtualh· !'Y<>rY Alcoa official ro11crrned with the post-acquis1t1on 
operation of H.om~e 'ms E-xposc>d to cross-examination at the tria.11 
tht>re is not ew11 a hint in t'his rc>cord of an~· attempt on the pa.rt 
of .Akoa t.o build a r('cord for the pn.rpose of this proeeediog. 
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establish that this a~quisition will not have the pro­
hibitrd anticompetitive effect. 

{l) There Has Not Been. and Will Not Be, Any Adverse Effect on 
Competitors 

While Section 7 is coner.rned priinarily with effect 
on competition, rather than on con1petitors (Phila­
delphia Bank, 374 U.S. at 367, n. ·.13), in sonie cases an 
acquisition's effect on con1petitors 1nay be so severe as 
to create a probability that eornpetition as u whole will 
be substantially Jesse11ed. (See e.g., Brown Shoe} ~i70 
U.S. at 344). This, ernphatically, is not such a case. 
At the trial, independent wire and cable manufac­
turers, most of them Oovermnent witnesses, testified as 
t-0 competitive conditions. Not a. single such witness 
had either experienced, or foresaw in the future, any 
adverse effect as a :result of this acquisition (Fdgs. 50, 
62, R.1294-95). Iudeed~ several of them had increased 
their aluminum wire und cable sales since the acquisi­
tion, and had either built new plants, or expanded 
existing plantst in order to increase their capacity for 
making such products (Opin., R. 1330; R. 74-76, 228, 
381, 4·04-06, 984-85, 990). 1foreov<:r. in the three years 
since the acquisition, independent ~annfacturers, as u 
group, increased their sales of insulated alumi11u1n '"ire 
~nd .cable by rnore than 50 per cent, with a correspond­
mg increase in their combined market share frorn 29.8 
per cent in 1958 to 33.5 per ecnt in 1961 (Opin., R. 
1329). . 

(2} Alcoa's Purpose WH to Obtain Insulating Capability. Not to 
Expand Us Aluminum Conductor Facilities 

Although the Government implies that Alcoa's ??-r­
?0se was to "augment'' its already leading position 
ln aluminum conductor (Govt. Br., p. 61), this is con­
trary to the court's express finding that the. pur~ose 
was to secure insulating capability and divers1ficationt 
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and that the aequisitio11 was not iuduced by .. Rome's 
niannfactnre of aln111h11un prnducts ... '' (Fdg. 7, R. 
128·1). These findings are relevant in a Section 7 case) 
for, as this Court noted in Brown Shoe (370 U.S. at 
329, 11. 48) : 

evi~~nce i1ulieati~g- tlie. purp<.~5c. of the. n~erging 
parties wh.erc available, 1s an aid 111 pred1chng the 
probable future c01Hlnet of the parties and thus 
the probable effects of the nirrger. 

IIere, the findings as to pnrposc repudinte the Govern­
n1cnt 's elain1 that Alcoa sought to "expand., its alumi­
num conductor operations (Govt. Br., p. GB). 

(3) There Is No Significant Merger Trend 

Contrary to Brown Shoe_. \Ylwre this Court found 
definite and substantial acquisition trends in whid1 
Brovrn Shoe, itself, was a "moving factor," 370 U.S. 
at 302, the Court here .found neither a "t-dgniticunt p~tt­
tern or trend of mergers" for the industry as a whole 
(]'dgs, 46, 49, R. 129:·l) ~ nor any prior '~history of 
acquisitions or mergers" involving ahtminum co11~ 
ductor by Alcoa (Opin., R. 1323). 

The court's findings as to the lack of any significant 
1nerger trend are str011gly supported by the rec-0rd. 
The so-called tre11d consists of tbe following: Olin~ 
!Iathieson

1 
which was not even h1 the wire and cable 

business, acquired Southern Electrical ;18 U. S. Rubbe.r, 
,·d1ich was never more than nu .8 pe:r cent fact.or ID 

nlnminum conductor products, ·was acquired by Kaiser 
in 1957; and Uoebling, which never was more than a 
.1 per cent factor and is conceded by the GoverDIJlent 
to have been an insignificant competitor (Govt. Br., P· 

78 The post-trial acquisition of Central Cable by Al~iniu~ 
l.1imited, which is referred to by t.he Government, also di~ no 
eliminate or lcs-:.en competition since A Iuminium was not prenou.'ily 
in the wir-e and cable business. 
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69), sold some of its usrd w1re a11d rnh1e lnachinery tP 

R · ld (' ~ · 39'> 9 ()'
1 I:> ')J: 13-1~) eyno S uX -, 1>• ,), \, _u_ •- u . 

\Vbile p111·1)orting to acknowledge the underlying 
fads and 110t wishing "to o-rerdr:nr the picture" 
(Govt. Ilr., p. 68), the GnYernnlfllt nrge:-; that these 
acquisitions were "mnjor strp[s] to-wards the elimina­
tion of all independent concerns'' ( GoYt. I~r., p. 65), 
and that ''there is reason to npprehend that the re­
maining independents will e~entually be absorbed and 
the market occupied exclusi,-,·ely by the integ1·ated 
giants." (Oovt. Br., p. 71). This inflanllliatory, ad 
terrorem argument is 1Vholly without basis in fact. 

Not only did uone of the prior ::wquj5itions eliminate 
any substantial con1petitiou, but none involved an at­
t~mpt to expand almninum conductor operations. 
Alcoa's purpose hns just hcen discussed, and Reynolds, 
too, was SPekiug insulating capability required hi order 
to make its I}roduet line n10re <~ompctitive (Gx 387, H. 
2G06). Similal'ly, the effect of Kaiser's acquisition of 
U. S. Rubber was to place it in a position to offer in­
sulated copper products (R. l080-Bl).r9 ~rhus, all -

• 
79 

The GoYernmC'nt eo11cedes that the- Olin-Soutliern and Alumi­
ruum-Centrnl acquisitions eliminated no actual competHion. It 
~l!:,"D.es, ho~ever, that potential competition was elirnin11ted becau~ 

the electrical conductor flcld is one to which [the primary a.Iunn· 
~um producers l would naturally grn:vitn.te" (Govt. Br., pp. GD-
]}. In fact, there is no evidence that any aluminum producer 

has b~e.n able to acquire insulating capability through internnl 
gro.wth. Tbe Government's assertion at tJ1is point in t11e Argument, 
~ in the Statement of Factq., that Alcoa. ''was prepared U> ;-mhnrk 
Pon a. large program of internal expansion" docs n{}t ftuthfully 

:eet the facts of :record. .As noted, the c()urt found th~t. ~he 
e llnd expensi,~ inl'oh·eJ 'c seemed t~ foreclose'' the pos.."l.lbthty 

of .A.lcoa'.s. obtaining insulating competcmce from within (supra, 
~· 9) · It 1s ironie that the Government shouJd stress tlie potcn~ 
~la} eoi_npetition of primary aluminum. producers not el'ell ii~ !he 
~llSt~atmg business, yet icrnore the literally dozt'llS of rurC'ady t'~ost~ 
mg n.1.:mlating concerns that could so much more easily conmlt'ncc 
the fab · · ricatron of aluminum conductor products. 
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three acquisitions were actuaUy a eompetitive reaction 
to the fact that many compa11ies with broad experience 
in the insulati11g business had begun to manufacture 
aluminurn conductor products (supra, pp. 8-9). 
They \Yere not~ as the Government would imply, at­
tempts to "expand" \vithin the field of aluminum con­
ductor, but were for the purpose of securing insulating 
know-ho\v. 

In these circumstances, unlike the situation in 
Brown Shoe, \Yhere shoe n1armfacturers had economic 
incentive to engage in a seemingly endless program of 
"drying up" available outlets (370 lJ.S. at 301), here 
the acquiring company's economic incentive is extin­
guished once it has acquired insulating capability. 
Thus, explaining .Alcoa's lack of interest. in future ac­
quisitions, its ExPcutive ·vice President testified: 
"Alcoa was seeking know-how in this insu1ated wire 
business and we were satisfied Rome had it and vrn were 
not about to buy it twice" (H. 1110; see also R. 1087, 
1105). Heflect.ing this testimony and the commercial 
background of the acquisition, the court found that the 
Rome acquisition was not shown to be "IJart of a con­
tinuing program contemplating futnre expansion 
through mergers or acquisitions . . , '' (Fdg. 11, R. 
1284). Since the same a pp ears to be trne as to the 
other ndnor acquisitions, the Government's concern 
about the extincti.on of independents through further 
acquisition by primary aluminum producers is un­
founded (See Govt. Br., pp. 66-67).80 

so As throughout its Ilriefr the (}overnment, of course, assumes 
that there is a closely limited, static group of aluminum. condu<~tor 
fabricators, and that only those .supplying mnr·e than a give~ per­
centage of the market at any one time can qu.ali.fy as "significant 
independents." There are, however, as noted above, substantial 
concerns such as General Electric, Circle, Phelps Dodge, nnd 
Hatfield which are in the process of corrunencing or expanding the 
production of aluminum conductor products and, of course, numer· 
ous others in a position to do so if market conditions warrant. 
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{4} There Has Noi Been, and Will No! Be, Any Adverse Effect on 
Cons um en 

Recognizing th.at one test of a competitive market is 
"whether consumers are '"e11 served'' Philadelphia 
Bank, 374 lLS. at 367, n. 43, appellees offered the testi­
mony of purchasing agents for 8 of the 10 public utili­
ties which bought aluminum conductor products from 
both companies prior to the acquisition. rrhese wit­
nesses explained in detail the manner in which they 
purchase these products, identified their suppliers be­
fore and after the acquisition, and described I:iome 's 
policies and practices. ..As the court found, these wit­
nesses "all testified ·without exception that the acquisi­
tion has not had an adverse effect upon the purchasers 
of such products;'' that "no difficulty bas been en­
countered in expanding their list of suppliers and that 
competition a1nong such suppliers has not been af­
fected" (Opin., R. 1326); and that prior to the acquisi­
tion, Rome was a follower rather than an initiator of 
price reductions (Fdgs. 53, 61, R. 1294-95). On the 
basis of this and other evidence, the court found that 
consumers "have not been and will not be adversely 
affected by the Rome acquisition" (Fdg. 59, I{,. 1295). 
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CONCLUSION 

For all of the foregoing reasons, the district court 
correctly ruled that the Government had failed to sus· 
tain its burden of proof on either the line of commerce 
or competitive effect h~~ueg, and its judgment dismiss­
ing the Complaint should he affirmed. 

April 9, 1964 

Respectfully submitted, 
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'\VILLlAM K. UNVERZAGT 
1501 Alcoa Building 
Pittsburgh 19, Pennsylvania 
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71 
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495 .......................•...•... 
4-96 ... " ....................•...•.. 
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499 ............................................ . 
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37S 
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90 
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108 
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120 
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310 
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208 
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1189 
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•By Stipulation filed with the Court on No~ember 6, 1963 the 
parties agreed that Gx 442 was admitted into evidence by the 
distdct court. 
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• + • 
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AR ~l ... ~ ................................ . 
52 ...............•............... 
53 .............................. . 
54 ............. ' ..•. to .................. . 

55 ..................... ~ ........ ~ ... . 
56 . ~ ..... "' ~ ill ......... ,. ..................... . 

57 .............................. . 
58 .. ' ~ ................................. " . 
59 .................... ~ . ~ ... ' ..... . 
60 ..................... ~ ................... . 
Gl .............. . ............... . 
6::! I t • • • • • • • • • ti & • • <I • • • • .. e t + • • • t. • • + 

63 ................. ' .............. . 
64 ................•.............. 
65 .............................. . 
6G . ' ...... I .............................. . 

67 ........................ ' ... ' .. . 
68 t4'•*•••fl•······•jl•"l"•••111 .. ••••••1t 

68.:\ ............................ . 
69 ......................... ' .............. . 
70 ... "'' ......... ' ...... ' ......... . 
71 ' ............................. . 
72 .............................. . 
73 .............................. . 
74 .. '"' ...... t ••• ' ........ ' ......... . 

75 .......................... It ... fl .... .. 

76 ..............•................ 
77 A • • • .. I • • .... " 'I' • • ' • & .. I • • • .. • • t • • 4 •• 

78 • • .. e I ' ' • • • • •' 1 • t • • • • • • • • •' .. "f>' • t 

79 ......... f' .................. ,. ............ . 

80 .............................. . 
81 ................ " ................... " .. 
82 .. ~ ... ' ••. " ....................... . 
83 11 •••••••• -II ............................ .. 

84 .................. ' ........... . 

RECORD PA.GE 

830 
830 
831 
904: 
905 
906 
832 
842 
872 
874 
876 
881 
883 
903 
906 
907 
908 
908 
926 
816 
940 
944 
945 
945 
948 

1046 
707 

1085 
10S6 
1141 
1141 
811 

1134 
1093 
1192 




