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supreme Court of the United States

OCTOBER TERM, 1965

UNITED STATES OF AMERICA,

Appellant,
V.
VoN's GRoOCERY CoMPANY and
SHOPPING BAG FOOD STORES,
Appellees.

On Appeal from the United States District Court
For the Southern District of California,
Central Division

BRIEF OF APPELLEE
VON’S GROCERY COMPANY

THE QUESTION PRESENTED

The Los Angeles retail grocery husiness, as appellant
recognizes, is “vigorously competitive”, with “vigorous
price competition” being waged hy approximately 4000
separate firms operating over 4800 stores in the vast
Los Angeles area (App. Br. 42, 35). There are some
3700 single-store operators and most of these, as well as
other concerns, ohtain their groceries from huge retailer-
owned cooperative huying organizations. Both parties
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are agreed that “opportunities of individual entreprencurs
are substantial” and the probability is that “for tbe in-
definite future many relatively small firms should be able
to thrive” (App. Br. 16). In the ten years prior to the
1960 merger of Von's and Shopping Bag, the market
share of each of the two leading concerns (Safeway and
Ralphs Grocery Co.) declined. Post-acquisition evidence
indicates (and appellant concedes) that the merger has
not had an adverse effect on competition; indeed competi-
tion appears to have intensified since 1960. The question
presented is whether in these circumstances this merger,
which brought together two local concerns with a com-
bined market share of less than 8 per cent, should be
invalidated solely on the basis of a rigid and novel test
of illegality. |

- STATEMENT

" This is a direct appeal from the final judgment of the
District Court of the United States for the Southern
District of California, Central Division, dated December
16, 1964, in a civil antitrust case charging that the
merger of Shopping Bag Food Stores into Von's Grocery
Co. would violate Section 7 of the Clayton Act a5
amended (15 U.S.C. §18). The District Court held,
after trial, that the merger, which occurred on March
28, 1960, did not violate said Section 7.

‘Three different District Judges on four different occa-
sions have ruled adversely to Appellant on various phases
of this action. The complaint was filed on March 25,
1960, and, after taking evidence, Judge William C.
Mathes on March 28, 1960 denied the Motion For A
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Temporary Restraining Order, whereupon the merger
was consummated. The Motion For A Preliminary In-
junction to tequire that the former Shopping Bag be
operated as if it were a separate entity from Von's was
denied by Judge Mathes hy order dated June 13, 1960.
On March 28, 1962, Judge Albert Lee Stephens, Jr.
denied Appellant’s Motion For Summary Judgment.
After trial on the merits, Judge Charles H. Carr on Sep-
tember 14, 1964 wrote a Memorandum Opinion (R.
3017-3031) and ordered Judgment for Appeliees.

At the time of the merger on March 28, 1960 Von's
operated 28 retail grocery stores, all in the Los Angeles
Metropolitan area (Los Angeles and Orange Counties)
with annual sales of $86 million in 1959. It was the suc-
cessor to a family partnership which commenced doing
business in the depression days of 1932 with a grocery
concession in a small store. Its development thereafter
was through internal growth and it was at all tirnes largely
family owned and managed. (Fdgs. 2, 3, R. 3064.)

Shopping Bag was the successor to a partnership
which eommenced operations in a single small grocery
store in 1930. At the time of the merger it had grown
through internal expansion to a 38-store chain (36 in
;he Los Angeles Metropolitan Area) with annual sales
of $84 million. It was likewise largely family owned
and managed. The company lacked depth of qualified
Management, a problem which was intensified with its
growth. (Fdgs. 7-13, R. 3065-3068.)

_After the merger in 1960, combined Von’s and Shop-
ping Bag operated only 1.4% ‘of some 4800 grocery
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stores in the Los Angeles Metropolitan Area and their
combined market share in 1960 was 7.5% of total
grocery store sales and 6.9% of food store sales in the
area.* After the merger Von’s ranked second to Safeway.
(R. 1739, Fdgs. 73-74, R. 3084-3085)

By agreement of the parties any issue as to the rele-
vant line of commerce and the relevant section of the
country was eliminated. The parties agreed and the
District Court found that the relevant line of com-
merce is “groceries and related products taken as a
whole”, and the relevant section of the country is the
Los Angeles Metropolitan Area which is comprised of
Los Angeles and Orange Counties. (Fdgs. 14, 15,
R. 3068-3069.) There was no issue in the ease as to the
effect, if any, of the merger upon suppliets, and no ev
dence was offered on that subject. (Fdg. 16, R. 3063,
and R. 22.) |

After trial, the District Court judge filed his Memo-
randum Opinion in which he stated it could not be
concluded “that the merger in question would probably
lessen competition in the Metropolitan Area either at
the time of the merger or in the forsesable future.” He
added that “competition in the arca appears to remain
vigorous, open to anyone and cspecially those with

* This is based on 1960 figures, the year of the merger, and
was a somewhat smaller market share than the total for the
two companies in 1958. (Compare Dx. AM, R. 2787-2788 and
R. 1739) Appellant variously states that after the merser
Von's market share was 8.9% (Br. 13), “almost 9%” {Br. 1,

119) and “almost 10%.” (Br. 45) However, they repeatedly
refer to area sales of $2.5 billion and Von's Shopping Bag sa]gs
of “almost $180,000,000” (Br. 15, 43) and this, if corech
would make the market share 7.2%.
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experience and training, and the consumer is reaping the
benefit.” (R. 3031).

In accordance with Rule 7 of the Local Rules, counsel
for defendants were directed to prepare revised pro-
posed findings of fact and conclusions of law and
judgment.* At a conference of the parties and the
Court, District Judge Carr directed that changes be made
in the proposed findings apd said changes were made
(R. 2250-2251). Thereafter at a hearing to settle the
findings, additional changes were ordered. (R. 2246-
2297). The Findings of Fact and Conclusions of Law
and the Judgment were signed and filed on December
16, 1964, Appellant subsequently filed a motion under
Rule 52(b) of the Federal Rules of Civil Procedure for
amendment of the findings and for additional findings.
(R. 3092-3097). That motion was denied by Order
signed and filed on January 8, 1965. (R. 3098). This
appeal followed.

S
* By agreement both partj - ¥ :
findings with o parties had theretofore submitted proposed

PPropriate record refl
20772079y, Pt | '.t references. (R, 1337-1338,
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ARGUMENT

INTRODUCTION AND SUMMARY
I

Appellant’s entire brief rests upon the erroneous
premise that the Los Angeles grocery market is a “loose
oligopoly” in structure and performance, Far from being
oligopolistic, the Los Angeles market is one of the most
unconcentrated and fragmented markets in America.
Appellant concedes that at present the grocery business
in this area is highly competitive, marked by vigorous
price competition, and that smaller concems can compete
effectively with the leading concerns. (Br. 31, 35, 42)
The evidence in this case and the history of the grocery
business in this area lead inevitably to the conclusion
that the market not only is but will remain fragmented
and highly competitive.

In the vast Los Angeles area, there are some 4000
separate firms operating over 4800 grocery stores. The
market leaders, Safeway and Ralphs, despite their own
growth and success, have lost ground to smaller concerns
in terms of market share. Thus, in 1948 Safeway and
Ralphs had aggregate sales of approximately $193.5
million, 21.1% of the market. In 1958, they had in-
creased their sales to $288 million but their market share
declined to 14.3%. (Fdg. 27, R. 3072.)

In 1953, there were 96 concerns operating {wo Of
more stores. By 1962, there were 150 such concerms
operating a total of 1,085 stores. In 1953 there were only
10 concerms operating 10 or more stores. By 1962, there
were 24 such concerns, 7 of which experienced all of
their growth in the prior decade. (Fdg. 27, R 3072).
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Thus, the trend has clearly not been toward oligopoly.
Rather, there has been a diffusion of economic power
and a decrease in concentration, as a number of smaller
concerns have grown to challenge the market leaders.
With the top 20 concerns having an aggregate market
share of only 56%, the Los Angeles market is “atomistic”
in structure and is not a “loose oligopoly” under the test
proposed by Professor Turner before he became an ad-
vocate. Kaysen and Turner, Anfitrust Policy (1959), 72.

While Appellant professes (Br. 34-36) to foresee a
danger of “interdependent” or oligopolistic pricing pat-
terns, there is no real likelihood of this occurring now or
in the future. In the unlikely event that the leading con-
cerns should at some time in the future become so foolish
or so complacent as not to engage in vigorous price
competition, they would very soon cease being leading
concerns. The history of grocery retailing in Los Angeles
has been and still is characterized by the growth of
vFry aggressive, very ambitious smaller competitors de-
sirous of increasing their sales and able to compete
effectively with the larger chains. Thus, if the leading
cha.ins were to conclude that the “game of price com-
petition is not worth the candle”, the aggressive smaller
concerns and discount houses selling groceries would

be presented with an opportunity which they would
surely grasp. ‘ S |

1In a market as fragmented and. competitiVe-- as Los

i;ﬁeles, the loss through merger of a single competitor
a market share of less than 5% is not likely to
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lessen competition, substantially or otherwise. After
Shopping Bag’s merger with Von's, there still remained
in the market a very large number of substantial competi-
tive factors, and in fact thc market became even more
compctitive following the merger. The Shopping Bag
stores remained in existence and became more effective
competitive units. (R. 507, 681-682, 1249-1251.) The
Government’s industry witnesses testified that competi-
tion remains vigorous (R. 66, 115-116, 189, 249, 335,
340, 613-614); a number testified it was constantly in-
crcasing in vigor (R. 66, 115-116, 449, 638, 713, 729,
759-761, 765-766, 777), “this is a trend” (R. 249,
1140), “there is more competition now than ever”
(R. 449 and see R. 521, 660, 661).

Competitive vitality in the grocery husiness, at least
in the Los Angeles area, cannot be computed on a slide
rule. Among the important forces of the market place
are individual initiative, imagination, experience, Vigor,
ingenuity, geography and many other forces that cannot
be measured arithmetically, The existence of two huge
cooperative buying organizations, Certified Grocers of
California, Ltd. and Orange Empire Co-op, equalizes
buying power (Fdgs. 29-36, R. 3074-3076), and this,
coupled with the limited draw area of any particular
retail store, compel the conclusion that market power
cannot be measured simply in terms of the size or market
share of the concern which operates it. Aggressive and ex-
'penenced operators of single stores and smaller chains
‘have such advantages as the opportunity to provide per
sonal semce, greater flexibility in making merchandising
~ changes, and the ability to supervise personally all aspects
of their business. As Appellant recognizes, “opportuti-
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ties of individual enterpreneurs are substantial” and the
probability is that “for the indefinite future, many rela-
tively small firms should be able to thrive.” (Br. 16).

IIL.

Appellant seeks in this case to establish a black-letter
rule of presumptive (actually per se)* illegality for any
merger, regardless of the market in which it occurs.
Appellant’s novel rule would apply to all lines of com-
merce and all sections of the country -—— to laundries, to
department stores, to furniture stores and dress shops;
to New York and Los Angeles as well as Stockton,
California and Logan, Utah. To adopt such a test —
and thus rule out examination into economic realities with
respect to a merger of two concerns having a small market
share in an unconcentrated and expanding market which
is characterized by ease of entry, vigorous competition,
and ability of smaller concerns to compete effectively
and to thrive and grow -—— would not be consistent with
congressional intent or prior decisions of this Court.
(?ases such as this one can properly be decided only in the
light of all relevant factors and in the context of an in-
dustry setting which is necessarily unique in every case.

gi';owg Shoe Co. v. United States, 370 U.S. 294, 322 n,

W‘W
* Appellant states (Br. 18} that its =

merger “presumptively illegal” but it means per se (Br. 39-45)

If .

Pr:lf:s rsof entry, sm?stantxai opportunities for individual entre.

A » and admittedly continuing vigorous price competi-
- Hon cannot rebut the “presumptively

©n¢ may inquire, could possibly suff Jegal”. test, then what,

proper standard” makes the

ce?
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Appellant seeks to justify its novel per se test of illegal-
ity by suggesting (Br, 23) that there is no sure way of
predicting whether a merger is likely to have anticom.
petitive effects. However, the test which appellant pro-
poses is so sweeping that it would necessarily invalidate
even inoffensive mergers, thereby requiring the forfeiture
of the advantages which would flow from them. We urge
that these advantages should not be forfeited in the ab-
sence of a showing of reasonable probability of a sub-
stantial lessening of competition. In an unconcentrated
market characterized by ease of entry, the ability of the
small entrepreneur to start a business, to grow by intemnal
expansion, and then sell on an advantageous basis (as
here) will be a spur to other new entrants. A flat pro-
hibition of such opportunities can stifle initiative and dis-
cou;agé the entry of new concerns.

It is extremely important that Section 7 be interpreted
50 as not to bar all mergers—the inoffensive or desirable
along with those which are likely to be anticompetitive in
effect:

“ . .", Widespread prohibition of mergers would
impose serious, if not intolerable, burdens upop
“owners of businesses who wished to liquidate theit
~ holdings for irreproachable personal reasons. More-
over, economic welfare is significantly served by
maintain mg a good market for capital assets. BY
6nhancmg the value of assets when owners wish
“to sell, a strong capital assets market increases the
| EWards of successful entrepreneurial endeavovr
. : .

L -

'_'m""""‘-"“—“—ww«——
* Tumner, Conglomerate Mergers and Section 7 of the Cfﬂ)’w”
Act, 78 Har. L. Rev. 1313, 1317 (1965).
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L. THE LOS ANGELES GROCERY MARKET 1§
UNCONCENTRATED AND HIGHLY COMPETI-
TIVE; IT IS NEITHER OLIGOPOLISTIC NOR
TENDING IN THAT DIRECTION.

We shall show in a subsequent section (infra, p. 50
et seq.) that the new test proposed by Appellant is both
unwarranted by the statute and unrealistic. We com-
mence the argument, however, by discussing the basic
misconception of appellant’s brief, namely, that the Los
Angeles grocery market is so threatened by oligopoly
that the loss of a single competitor creates a reasonable
probability of substantially lessening competition.

~ A, Far from being oligopolistic in structure, the Los
Angeles grocery market is one of the most frag-
mented and compefitive in the nation.

- L. The market is atomistic; it is not loosely oligopolistic
in structure, | '

~In its. brief, appellant repeatedly asserts that this
market is already “loosely oligopolistic™ (pp. 19, 45);

that “the combined market share of the leading

sellers was at a leve] econonﬂsfs would consider char-

acteristic of at least a loose oligopoly”. (Br. 33). The

market facts rebut this claim and establish instead
that the market is unconcentrated to a degree matched in
very few other industries in America, Even appellant’s
figures show that at most the leading ten concerns had

?ena ;iggfigate market share of 43.6% (Br. 13) and the
-ading twenty co
oy Tttt o iy 365



e § 2

Assistant Attorney General Turner, before he became
an advocate, regarded such a market as “atomistic” as
opposed to being a “loose oligopoly.” In Kaysen and
Turner, Antitrust Policy* (1959) market structures are
divided into four categories: “atomistic structure” (the
least concentrated), “loose oligopoly,” “tight oligopoly”
and “partial monopoly” (the most concentrated). A
“loose oligopoly” is defined therein at page 72 as: “a
small number (less than twenty) of firms supplying 75
percent of the market, with no one supplying more than
10 - 15 percent and a fringe of smaller firms supplying
the rest.” In the case at bar, a small number of firms
does not supply anything approaching 75%. Even the
entire top 20 supplies only 56%. Thus, by Mr. Turner’s
own definition, the grocery business in Los Angeles is not
a “loose oligopoly.” It is far less concentrated than that.
It is atomistic. '

2. Appellant concedes that the market is highly com-
petitive and unconcentrated.
Appellant concedes, as it must, that

“the food industry . . . remains an industry where
large firms are not yet dominant and the oppOr-
tunities of individual entrepreneurs are substannal.

* The preface to this work noted, p. xXix, that “the study 1s I

- an important sense, the product of the discussion of a group
~.of lawyers and economists extending over several yeass. Mem-
bers of the group were Morris Adelman, Joe Bain, Robert
Bishop, Robert Bowie, Kingman Brewster, David Covers, Ker-
- mit Gordon, Lincoln Gordon, Carl Kaysen, John Lintaer, Ed-
-ward Mason (Chairman), Albert Sacks, Donald Trautmaf,
‘Donald Turner.” - S
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Furthermore, from all indications, its technology
is such that, even today, and for the indefinite
future, many relatively small firms should be able
to thrive.” (Br. 16.)

Appellant further recognizes that: “This general pattern
is instanced by Los Angeles. At the time of the merger
there were 4000 separate grocery businesses in the Los
Angeles metropolitan area operating a total of 4800
separate stores. No firm had more than an 8 percent
share of the area’s total grocery business (Dx. AM, R.
2787), and it appears that small chains, and even some
single-store enterprises, were able to operate efficiently
and to hold their own in competition with the larger
chains.” (Br. 16, and see Br. 31.)

Appellant further concedes that concentration is not
yet “undue” (Br. 19) and that “vigorous price competi-
tion” is not “seriously impaired”. (Br. 35.) Appellant
asserts, however, that “evidence that the market remains
vigorously competitive is entitled to little weight” (Br.
42) despite the fact that it does “not contend” that sub-
stantial adverse effects on the health and vigor of com-

petition “are already manifest in the Los Angeles market
R ? (Br. 42.) o ' ‘

Lacking evidence other than a dubious and theoretical
?est to indicate any anticompetitive effects, appellant
i‘s ne\fertheifss critical of the district court for relying
heavily on evidence that in the few [more than three]
yc.ars between the consummation of the merger and the
trial the merger appeared to have had no adverse effects
on competition (Fdgs. 52, 66, 88(e), 83, R. 3080, 3083
3088-3089).” (Br, 42, fn. 40.) In short, despite it;
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concessions, appellant nevertheless urges that this Court
totally ignore findings of fact hased on the evidence and
give controlling effect to conjecture rather than to the
realities of the market place.

3. The shares of the market leaders have been declining,

The decade prior to the Von’s-Shopping Bag merger
was marked by the decline in the relative positions of
the leading chains and the growth of smaller concerns
in this area. The market share of the leading grocery
chain in 1960 (Safeway with 146 stores and an 8%
market share) has steadily declined since the 1930
when it had more than 1000 stores in the area. (Fdgs.
18, 27, 74, R, 3069, 3072, 3084-3085.)*

The market share of the top two chains decreased from
21.1% in 1948 to 14.3% in 1958, (Fdg. 27, R. 3072},
The market share of the leading three, four and five con-
cerns declined hetween 1952 and 1960 (Fdg. 80, R.
3087-3088).** Following 1960 one of the top 8 and
two more of the top 20 concerns went into hankruptcy
and a numher of their stores were sold to single-store

* Appellant asserts (Br. 34, fn. 33) that this decline in Safeway,s
market share “was due to a non-recurring factor: - Safeway’s
decision to sell off or close its many small stores and convert
to modern snpermarket operations.” Why this should cause @
decline in Safeway’s market share appellant does 1ot exphaid.
‘The fact is that Safeway’s market share declined beca?se of the

~entry and growth of new concerns and there is no bas:s’:whatso'
ever for concluding that this is a “non-recurring factor.”

*#The market share of each of the third, fourth and fifth in c{-eascdf

. in this period hut not enough to make np for the ,“.""31“’6 ’

. the two leaders. (Dx. AN, R. 2788.) Appellant cniticizes d;f,
acouracy of our figures, despite the fact that they were bas
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operators and small chains (R. 1649-1650). This, pre-
sumably at least, further reduced the aggregate market
share of the leading concerns.

Seven of the top twenty chains in 1960 were either
not in existence at all or had only one store in 1948.
(Fdg. 27-28, 79, 3086-3087.)* In 1953 there were 96
concerns operating two or more stores; by 1962 there
were 150 such concerns operating a total of 1083 stores.
In 1953 there were only 56 concerns operating two
or three stores, whereas in 1963 there were 104 such
concerns, an increase of 86% in the number of these
smaller concerns. (Fdg. 27, R. 3072.) Thus, the gro-
cery business in Los Angeles is not dominated by large
concerns. Rather the market leaders have lost ground to
smaller concerns, some of them new entrants. If an
industry were “dominated” by a few large concerns,
one would not expect that many small concerns would

continue to survive and grow.
4. The market is characterized hy ease of entry,:

Entrance into the business of food ré.tailing is unusu-
ally easy to effect; perhaps more than any other industry,

on actual sales data obtained by the F.B.I. directly from the
records of the companies involved and supplied to defendants by
counsel for the Government pursuant to court order, Appellant
relies (Br. 34, fn. 33) on Census figures which cannot be verified
because the concerns to which they relate are not identified.

These shifts in the relative positions of firms within an in-
- dustry are a good indication of the workability. of competition.

See e.g., Joskow, Structural Inafic:'a:‘.Rank-Shifz.AnaZysz's As

- A Suppl = . .
ey ;".I;I :fm;n;'l"o (-qu?zcerf’zrafxlg.ff Ratf?s, The Ant;trust Bullctin,
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the grocery business is characterized by low entry bar-
riers.* The record fully demonstrates that entry into the
Los Angeles grocery market is relatively easy, thus insug-
ing that the market will remain competitive. There is
uncontradicted evidence that many successful firms have
started recently with small investments (Fdgs. 28, 44-
49, R. 3072-3074, 3077-3080). A new entrant;

“starts off by renting a market that has been va-
cated by a chain store, usually., The fixtures are
available to him, either because they have been
left in the market, or he can buy used fixtures.
Certified [Grocers of California, Ltd., the retailer-
owned cooperative wholesaler] has a lenient plan to
help the fellow put in his initial inventory, and if he
is smart and works his supplier capital until he gets
a foothold, he can actually get into the food business
with a relatively modest investment. .. .” (R. 1314},

Indeed, the testimony indicated that the grocery depart-
ment m a fairly good, small store “could be opened
for not over $5000 and much of that could be suppliers’
money.” (R. 1315.)

Eighteen of the thirty industry witnesses called by
the Government and ten of those ealled by the defend
ants opened their first store subsequent to 1948. (Fdg.

* Sece, c.g., Cassady, Competition and Price Making In F 00‘% Re-
tailing (1962) p. 63; Kaysen and Turner, supra, Antiirust

~ Policy, An Economic And Legal Analysis (1959) p. 49; Ad.e g

- man, A & P; A Study In Price-Cost Behavior and Public fot‘wy
(1959) pp. 14, 408. |
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48, R. 3079.) Government witness Eaton in 1953 at
the age of 24 and with total assets of $1000 obtained
the lease on a small (2500 square foot) store in La
Puente. His total sales in the first year were $72,000 and
they increased each year to 1961 when they leveled off
at around $450,000, Prior to 1963 he had purchased
real property on which he planned to construct a new
and larger grocery store. (Fdg. 44(e), R. 3078-3079;
R. 268-271.) Government witness Palmer in 1946 at
the age of 25 and with assets of $16,000 purchased
a one-half interest in a grocery store in Hollywood.
He subsequently sold this interest and thereafter pur-
chased and sold other grocery stores. In 1963 he was
the president and sole stockholder of a chain of four
grocery stores with annual gross sales of more than

$6 million. (Fdg. 44(f), R. 3079; R. 672-679, 688-
689.)

Defense witness Gelson and his brother with total
assets of $5000 in 1946 purchased a small, 700 square
foot market in North Hollywood. They now own two
large supermarkets, one of which has annual sales of
approximately $6 million and the other continues to
prosper despite the fact that there are 12 supermarkets
near enough to be in competition with it. (R, 1434-1438. )
Defense witnesses Albert Goldstein and Joseph Good-
night each left executive employment with leading chains
after Von’s and Shopping Bag had merged, and each is
now operating a successful busmess. (R. 1407-1411,
1448-1451 and see R. 1141-1142, ) Other examples of the
opportunities for entry, growth and success are set forth

in the findings. (Fdg. 28, R. 3072 3074
- Fdg.
3077-3079.) g 44" -
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Appellant nevertheless asserts (Br. 40-41) that “Entry
and expansion by small operators is in fact sharply
limited, due to the preference of shopping-center owners
for established large chains. . . . And the capital re.
quirements for opening a new supermarket — about
$700,000 exclusive of the cost of land (R. 1286-1288)
~— are by no means negligible. . . . The merger certainly
will not increase the ease of entry, and it may have the
opposite effect.”

No one has ever contended that the merger will “in-
crease the ease of entry” but there is absolutely no record
or other support for appellant’s speculation that “it may
have the opposite effect.” Appellant’s assertions are
otherwise completely fallacious:

(a) While it is true that shopping center owners
prefer an established large chain (Fdg. 54, R. 3081),
it is likewise true that prior to the merger Von'’s* was
able to and did obtain shopping center locations, (Fdg.
54, R. 3081.) The merger changed nothing in this
respect. Moreover, it is equally true that not all goed
grocery store locations are in shopping centers (Fdg

- 54, R. 3081.) Most of the stores in this area are “free
standing” stores, not in a shopping center, and this
is true of the stores of the larger chains. (R. 1329-
1331.)

(b) While capital requirements for opening a new
supermarket may approximate $700,000 exclusive of
the cost of land (R. 1286-1288), most supermarkets
are leased by the operator, not purchased (R. 1314)

* And Shopping Bag alse (R. 152, 277, 1438).
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Moreover, appellant assumes (erroneously) that the
new entrant to be successful must start out with a new
supermarket. This ignores business realities. The new
entrant typically, as the record shows, starts out with
an existing, older store and takes off from that point.
(R. 278, 1314.) As appellant points out {Br. 12}, in
the period 1948-1958 the chains “disposed of a sub-
stantial number of unwanted outlets.” The fact is and
the record shows (R. 1472, 1476, 1489, Fdg. 49, R.
3079-3080) that the leading chains furnish the train-
ing, the experience, and frequently the stores for their
future competitors, (Fdg. 81, R, 3088.) Witness Har-
los Gross, for example, took over an old “unwanted”
Shopping Bag store and was able to increase its gross
sales from $600,000 to $1 million and maintain them
at that figure despite the fact that the number of
competing retail grocery stores within a two-mile
radius increased from five in 1953 to 17 by 1960.
(R. 1411-1413.) Witness Cecil Dobson took over an
older, “unwanted” former Thriftimart store and in-
creased its gross sales from $1 million to $2 million
despite the fact that he faces competition from newer

and larger stores of various chains in his shopping
area, (R. 1393-1396.)

. The many executives of chains who resign their posi-
tions to take over an older store and thus start their
own business attest to the unlikelihood of market fore-
closure by the leading chains, (R.1396-1402, 1417-1422,
1402-1406, 1407-1411, 1448-.1451, 1483-1487, 1495.
1499.) 1f, as the appellant suggests, the existence of
larger chains may discourage future entry by single-store
operators, one must wonder how these experienced and
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knowledgeable grocery executives could be so blind as
not to see what appellant professes to foresee so clearly.
The record shows (Fdgs. 28, 44-49, R. 3072-3074, 3077-
3080) that persons with experience can and do enter the
business with relative ease and can reasonably expect to
prosper in competition with the large chains and others.

B. The intense price competition which exists in
the Los Angeles market is completely inconsistent
with the charge that the market was approaching
oligopoly conditions.

Both before and after the merger, vigorous price com-
petition has characterized the Los Angeles market (R
1234-1235, 1340-1341, 1344, 3031) with rival concerns
featuring in their advertisements reduced prices on many
and different products. Government exhibit 24, uo-
printed, is a collection of advertisements of some of the
rivals of Von’s. That exhibit shows that these concerns
each offered reduced prices on a wide variety of products.
Where the identical product was advertised, prices of the
respective chains frequently varied.* This is not the
“interdependent” pricing of oligopolists. Indeed, the
actual commercial practice in the market place is a refuta-
tion of the charge that the market has oligopolistic char-
acteristics,

* For example (Gx. 24, unprinted) shows the following prices
for March 3, 1960:

Quaker Oats

Ralphs - _ 42 oz, . gg:
- Safeway - — 42 0Z. _

Pillsbury Flour 674
Ralphs . —51b. bag

Safeway .. —5.1b. bag 49¢
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M’“”‘

Toilet Tissue

Ralphs e &4 TOlS ZEE 39¢
Market Basket -4 tolls Zee 29¢
Jello
Market Basket —_ 1 pkge 3¢
Hughes . 16 pkges $1.00
Coffee
Food Giant —-1 1b. Maxwell House 49¢
Alpha Beta w1 1. MIB 79¢
Lipton Soup Mix
{a) Onion
Ralphs —pkge of 2 35¢
Market Basket — pkge of 2 29¢
Fox —pkge of 2 3T¢
Shoppers —-pkge of 2 35¢
(b) Chicken Noodle
Ralphs e pkge of 3 43¢
Market Basket —pkge of 3 39¢
Shoppers —pkge of 3 414
{c) Tomato-Vegetable
Market Basket ~ pkge of 2 25¢
Shoppers —pkge of 2 29¢
Hunt's Tomato Sauce
Food Giant - 4-8 0z, cans 25¢
Shoppers —-15-8 oz. cans $1.00
C & H Powdered or Brown Sugar
Ralphs —2-1 1b
. pkges a5
Market Basket —2~1 1b. pkges 25'2
Campbell's Tomato Soup
Alpha Beta e 10% oz. can 10 for $1.00
Fox —10%4 '

0Z. can 2 for 23¢

:The advertiSf‘:m.ents for each week covered by Gx. 24, un~
[gJ?Or;t:d, 3111‘0?# simifar examples of price cutting by the separate
Thur;'dyac i::s. Moreover, a reference to any of the current
e gt?bor.h szd of the Los Angeles. Times or Wednegday issues
s ood newspapers readily demonstrates that fierce

competition continues to characterize this market.
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Although admitting that concentration has not
“reached the stage where vigorous price competition wa
seriously impaired” (Br. 35, and see headnote Br. p. 42),
appellant erroneously asserts that the Los Angeles market
is approaching “oligopoly conditions” with the chains
on the way to “consciously interdependent pricing,” (Br.
34-35). As purported evidence of this erroneous conclu-
sion, appellant cites (Br. 35) the fact that the major
chains were accustomed to study carefully the prices
charged by competing major chains* (and, it should be
noted, of smaller chains and independents, Gx. 26, R.
2382-2383);** that they cvidently believed they could
not afford to be undersold; that the chains check stores of
competitors, and that Von’s maintained and kept copies
of the weekly advertisements of major chains, including
Shopping Bag advertisements. (Gx. 24, unprinted.)

*  Appellant asserts also that “cach strove to maintain the same
prices as the others.” (Br. 35.) Apparently this misconeeption
arises from Mr. Hayden’s testimony, quoted Br. 6, in. 6, that
“we know that we can’t demand any more from the cuftomﬂf
than the other fellow on a nationally known item.” Ob‘ﬂﬂl{siy:
however, Mr, Hayden was referring to shelf prices, not spwals&
When a product is put on a shelf the price is already stampe
on it. These are “shelf prices”. When these shelf prices v
reduced, they are kmown as “specials.” It is not'feambie to
stamp a new price on iterns cach time the price IS chaﬂiit
Anyone shopping at the typical supermarket can Obs;eﬂc o
the checker has and uses a list which shows the special prices
at which many items are being sold.

** Several of the industry witnesses operating single stores w%ﬁ‘

- fied that they. regularly check the stores of the leading Cht;“fs
and that the chain store managers check the stores of el
smaller competitors. (R, 279-280, 306-307, 1398, 1432).
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The practice of checking stores of competitors and
becoming conversant with their prices on 2 day-to-day
basis does not at all indicate “conscious interdependent
pricing (Br. 35).” Professor Cassady has t.:orrec‘tly
pointed out* that «p vendor involved in an mtensnfe
competitive situation will exert considerable effort in
attempting to find out how competitors are faring”
and “If they are fo compete effectively, retail vendors
must keep themselves informed regarding the prices of
rival sellers .. . 7**

If appellant’s economic theory has validity it would
only be so as applied to an industry which is relatively
static and has high entry barriers (sec e.g. U nited States
v. Aluminum Co. of America, 377 US. 271, 280), not

in an industry characterized by easy eniry and rapid
shifts in market shares.***

Moreover, when a new type of merchandising institu-
tion (such as the discount house) enters the market,

* Cassady, Competition and Price Making In Food Retailing
(1962), pp. 111, 142,

** Emphasis is ours throughout this brief unless otherwise noted.

***¥Kaysen and Tumer, Antitrust Policy (1959) point out (p. 40)
that the significance of market structure is far greater in mining
an manufacturing than in retail trade, service and construc-
tion industries. It has also been observed that:

“ .. . This practice of live-and-let-live is feasible, in the
absencet of formal apreement or understanding, only in a
market of few sellers. Of course, in the case of consomer
goods advertised and sold to unidentified members of the
general public, the practice is, absent market division, not

possible even in an oligopolistic market.”
t.” Co
Yale LJ. 1627, 1641 (1959), mment, 68
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competition increases. This situation occurred m the
Los Angeles market in 1961 as a result presumably of
successful competitive efforts of several aggressive dis-
count house food operations:

“In mid 1961 one of the most important super-
market institutions in the Los Angeles area dropped
shelf prices drastically on 3 fast selling items—
sugar, coffee (all brands), and bread (its own
brand). This move was met almost immediately
by at least two important competing supermarket
concerns. Shortly thereafter, a small but aggressive
supermarket chain operator announced that he was
dropping prices of ‘over 3,640’ items in one of his
stores (on a test basis) and patronizing this estab-
lishment would require ‘no membership cards or
fees” 'This was promptly followed by specially
announced moves on the part of leading super
market concerns in the area, one of which stated in

~ its advertising that it was dropping shelf prices of

~ over 1,000 items. The items publicized were mainly

~ the fast-moving type: margarine, soups, detergents,

| soaps, shortening; paper ptoducts, flour, mayon-

naise, gelatins, canned and powdered milk, baby

" foods, coffec, sugar, and bread, Comparative prices

* given in this one advertisement indicated that reduc-
“tions ran approxunately 10 per cent.”*

 Articles in trade papers in the years foilowzng the
trial demonstrate that, contrary to appellant’s economic
theof}” price OOmpetlt:lon in thls area continues {0 be

* Cassady, Competmon and Pnce Makmg In .Foad Retmbng
(1562) P, 184, fn. 84. Tl :
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intense.* Such competition is utterly inconsistent with
the charge that this market is approaching oligopoly
either in structure or performance. -

* See, €., Grocery Bulletin, May 7, 1965: “Chains Meet Di
;;unt Threat In A:rea With Price Slashes”; Supermarket Nex:rz,
Gragcei‘!,Bl%Sf “Von’s Stress On Price Cuts Cues Others”,
Bmak;‘youugeun, Octol?er 15, 1965; *Discount Price Battle
Supermarkt mong Chains In Metropolitan Los Angeles Area™;
o mioet News, ;anuary 3, 1966. “Los Anpeles — Fierce
mosiouv:nérom dlsgoun’c supermarkets during 1965 forced
bt onilﬂ:l:ams hf:re to lower prices and in turn watch
Executivesgulli';ii;on’) 1\51:::;3 Slt;éz S asiriiv s

. pp. Wl and W2: ¢
iﬁzréol‘;?:c prgmpted Wcs?ern chains to seek new roa;.f ‘:g
ot i theree;rmng: 1. St:ﬁex.:ing internal competiﬁon: Not
markets. bt d?::rws arp corr%pct}ﬁon"among conventional super-
are alse tryin mﬁuml‘—fsa.dnv&{n dairies and deli-liquor stores
> Paternd fo cut a higger piece of the Western market pie
territory: Th mpefition from Eastern chains entering Westen;

: ese expansion-oriented firms not only wani a

beachhead on the W
\ -West Coast, » :
timetables for new store ope: t‘g‘:‘f they come equipped with



C. Neither the decline in number of stores nor ac.
quisitions made by otbers indicafe 2 tendency
toward oligopoly in the Los Angeles market,

1. 'The individual grocer, and the smaller concerns, nided

by cooperative wholesalers, xemain major competitive
forces.

The number of grocery stores in this area has de
clined largely because of the development of the super-
market and more widespread use of the automobile
which deprived the former small comer grocery store of
its local neighborhood monopoly (Fdg. 24, R. 3070-
3071). Presumably these were “the marginal grocery
operators whom °‘the supermarket’ revolution has made
technologically and competitively obsolete.” (App. Br.
31.)* Nevertbeless, there is scarcely a single household
in the entire Los Angeles Metropolitan Area which does
not have a choice of from three to ten competitive grocery
stores within convenient shopping distance. (Fdgs. 26,
R. 3071.)

But the gradual disappearance of the small, old style
grocery store does not méan the small businessman wil
disappear,from the grocery industry, as appellant *.1P'
parently concedes (Br. 31). Nor can the leading c‘hams
price their products without regard for the many single-

* According to the January 1960 staff report to the Federal Trflde

.~ Commission entitled Economic Inguiry Into Food .Marketmg,

" Part I — Concentration and Integration in Retailing, p- thl ’

* the number of grocery stores nationwide decreased by meEf ‘;‘:
110,000 hetween 1939 and 1954 and the “whole decrease tfm
1939 to 1954 occurred in the class of stores selling less &

- $50,000 a year.” o ,.
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store operators with whom they compete: the tou'ghe.st
competitors for the leading chains are often the single-
store operators. {See, €.5., R. 1328, R. 1388, R. 1392,
R. 1396, R. 1397, R. 1404, R. 1408, R. 1412, R. 1421,
R. 1430, R. 1432, 2061.)*

The prospect for the foreseeable future is that the
hundreds of single-store operators will continue to thrive
and at the same time provide vigorous competition for
the larger chains. This is due primarily to the existence
in this area of the two largest cooperative buying organi-
zations in the world, Certified Grocers of California,
Ltd. and Orange Empire Co-op. The growth of these
cooperatives has been phenomenal: In 1948 Certified’s
wholesale sales to its member-owners amounted to
$86,829,000 and its members’ retail sales were
$382,000,000 -—by 1958 Certified’s wholesale sales to
its members had more than tripled, to $338,957,000 and
so had its members’ retail sales — to $1,390,000,000.
(R. 1641-1645, Fdg. 34, R. 3076). QOrange Empire
had a similarly spectacular growth: Its wbolesale sales
to its members were $12,500,000 in 1945 and were
$321,000,000 m 1962. (Fdg. 35, R. 3076) These
cqoperative buying organizations provide their members
o s, v S g S0

; ut doubt, a decisive factor in

the continued vitality and growth of smaller concerns
(Fdgs. 29-37, R. 3074-3076). '

- p——
Hlustrative of the vitality of the smaller competitors and their

ability to compete with stores of the i
larger chains is the com-
- H. Crawford, a single-store
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The January 1960 Staff Report To The Federal Trags
Commission* noted that more than 2 fourth of 2|
cooperative wholesale sales are in California and that
“Although the unaffiliated retailer is rapidly losing
position, voluntary and cooperative distributors have
shown a capacity for effective competition with he
corporate chains.” This is certainly true in the Log
Angeles Metropolitan Area. (Fdgs. 29-37, R. 3074
3076.) Membership in Certified Grocers or Orange
Empire is open to anyone (R. 1208, 3026) and the
single-store operator can thus obtain his merchandise
and related services** at a cost comparable to that of
the direct-buying large chain.

Since smaller grocers have always been and still are
the primary support of Certified Grocers, that coopera-
tive would naturally be opposed to any merger which
might adversely affect the competitive opportunities of
individual retailers in the area. However, both the
former President and the Chairman of the Board of
Certified Grocers testified that the merger of Von’s and
Shopping Bag would not have such an effect. (R. 1483-
1487, 1641-1645.) The District Court felt that “con-
siderable weight” (R. 3027-3028) should be accorded
the testimony (R. 1641-1645) of Campbell Stewar,
former President of Certified Grocers. This testimony a5
well as that of the single-store operators and officers of
small and large chains fully supports the conclusion that
there is no tendency toward oligopoly in the Los Angeles
grocery market. '

* Economic Inquiry Into Food Marketing, Part. 1 — Concen

tration and Iniegration in Retailing, PP 6-7.
*«See Dx. AV, R. 2869-2880.



2. The fact that some other concerns had previously
made acquisitions should not invalidate this merger.

Government exhibits 44 and 45 (R. 2418-2420) indi-
cate that between 1949 and 1958 ten of what were the
leading 20 grocery concerns as of 1958 had acquired some
126 grocery stores in the Los Angeles Metropolitan Area.
Forty per cent of the acquisitions (48 stores with gross
sales of $71,537,000) were made by Fox Markets, Yor-
Way and McDaniels. Al three of these firms had become
bankrupt prior to the time the exhibits were prepared.*
It is apparent that growth by acquisition is by no means
an assurance of a successful operation and does not

necessarily or in fact lead to undue concentration, (See
R. 1233-1234) .%*

Indeed, the evidence was clear that the growth in
market share of the top 20 concerns of which appellant
complains was due primarily to interna) growth of

* Yor-Way commenced doing business in 1953 and thereafter
expanded rapidly by acquisition. Following the death of its
founder, Mr. Kennedy, in 1961 it suffered reverses and eventual
I?anh:uptcy. Fox Markets was first organized in 1954 and it
hkcvsils:e_ expanded very rapidly primarily by an aggressive
acq:.ns:.tloq program. Because of too rapid expansion, under-
capitalization and lack of qualified management in depth, Fox
Markets _became bankrupt. McDaniels, for largely the ’same
reasons likewise became bankrupt in 1961. (Fdg. 49, R. 3080
and R. 16491650, 1222-1225, 1537-1538.) The b:.llk‘ of tht;

Yor-Way, Fox and McDaniels stores were sold off to single-

store operators and small chains
1650, 1236.) hains in 1961 and 1962. (R. 1649-

. , _
i}tmit:i;uid also be noted here that the exhibit is inerror in
£ a0 acquisition by Food Giant from itself of six stores

doing an annual yolime ‘ '
: of $31,700,000, Actuall i
Simply a change of name by Food Giant (R, 1535)).( Fhl_s o
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smaller concerns, many of them new entrants. (Fdgs. 27
28, 80-81, R. 3072-3074, 3087-3088.) The following
table taken from Dx. AN, R. 2788, indicates the growth
between 1948 and 1958 of concerns not shown to have
made any acquisitions in that period:

Market Share

Company 1948 1958
Von’s 2.4 47
Shopping Bag 1.2 42
Market Basket 2.2 4.4
Boys’ .9 1.3
Shoppers* 0 8
Alexander’s 5 L1

72 165

Also, as noted above, in this same period the leading
concerns, some of which are listed by Dr. Mueller as
having made acquisitions, disposed of a “substantial num-
ber of unwanted outlets” (App. Br. 12) and thus pro-
vided an opportunity for new entraats. (Fdgs. 49, 81,
R. 3079-3080, 3088, and sce R. 1476, 1489-149%,

1651-1652).

D. New forms of competition are resulting in even
more intense rivalry than existed in the past.

In 1963 there were 35 discount houses with gr-
cery départments doing business in the Los .Angeles ane_alé
(Fdg. 61, R. 3082-3083.) They are becoming & factor©
increasing importance in the grocery business in LOS

* Shoppers did have one market in 1948. (R 1478.)
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Angeles. (R. 54, 233-234, 236,237, 360, 510-512, 614,
759,761, 2324-2327, 1439-1445, 1646-1648, 3027, Fdg.
61, R. 3028.) Their food prices are often lower than the
chain grocers in part because of lower operating costs
and in part because they often use low food prices to
attract customers who may buy appliances and other
items on which markups are higher. In addition, surveys
have indicated that average sales per customer and aver-
age sales per square foot of selling space are higher in
discount houses than in supermarkets. (R. 1590, 1739~
1740.) At least one industry observer* has predicted
that within a few years the discount houses will relegate
today’s supermarkets to the role of the “Mom and Pop”
store. (R. 1586-1589.) Regardless of the accuracy of
this prediction the discount house is a new and dynamic
competitive force in the area. Appellant’s effort to de-
Pfeff_l?e the importance of the discount house as a com-
petitive factor (Br. 41, fn. 39) is rebutted by Professor
Cassady,** by appellant’s witnesses (R. 54, 233-237,
311680,])58 IP’(;SHIHZB, 614, 699, 759-761), by studies made by

nt of Agriculture (R. 1590), and by the

» 2

In addition to discount houses there has been an influx
ii.bantam Or convenience stores. (ng., 62, R. 3082.)
mjlllic d:lllm’ts, which by Calif‘ornia law are permitted to sell
240_,241 Important draw'ztem for a grocery store (R,

), at a lesser Price are increasing in number,
* Government witness {on other matters) Dr. Jenssen
**See p, 24, post,
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They have captured 16% of the milk market and they ajso
sell other grocery items, (Fdg 63, R. 3083 and see R,
240-241, 467-468.) Liquor stores are selling more ang
more other grocery products — some sell more bread
than some supermarkets, (Fdg 64, R 3083) Indezd,
the record demonstrates that grocery retailing in the Los
Angeles area has been and promises to be a constantly
changing, highly competitive business — one in which
the aggressive individual competitor can and does survive
and the consumer is well served,

II. THE LOSS OF ONE COMPETITOR WITH A
MARKET SHARE OF LESS THAN 5% DOES
NOT HAVE A REASONABLE PROBABILITY
OF LESSENING COMPETITION IN A MARKET
WHICH IS AS FRAGMENTED AND COMPETI-
TIVE AS LOS ANGELES.

A. Withdrawal of Shopping Bag as a separate com-
petitive factor had no significant actual or potent:gl

adverse effect on competifion.

What was lost to the market by this merger was a singl
chain with a 4% market share. What remainec? were five
of the largest national chains, two sectional chains, sever-
teen “Jocal” chains with ten or more stores, 126 othe;
chains and several thousand single-store opqators bac;iﬁ
up by huge cooperative buying organizations. (F7 f}s
75-77, R. 3085-3086, and Fdgs 29-38, R. 3074-3070).
Moreover, after the merger, the Shopping Bag ?’}"T €8 w?::
upgraded and became more effective competitive uniis

(R. 1249-1251.)
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Appellant nevertheless attaches great importance to
the fact that Shopping Bag was one of seven firms listed
in the Key Survey book, a weekly publication sold “pri-
marily to retailers who operate one, {two or three stores—
the so-called independents.” (R. 1648.)* The Key Survey
book lists the shelf prices charged for some 3000 grocery
items (Gx. 21, 22, R. 2369, 2374) but “it does not pur-
port to reflect actual prices being charged by the chains
surveyed on all items at any given point of time.” (R.
1646-1647.) Regardless of its being listed in the Key
Survey book Shopping Bag was not considered a price
leader. A survey of the market with particular reference
to Von’s, Shopping Bag and Alexander’s Markets made
by an employee of the Kroger Company in 1957 con-
cluded that “general observations indicate that their
[Shopping Bag and Alexander’s] retails are slightly higher
than either Ralphs or Von's.” (Dx. AF, R. 2749, 2755.)

Government witness Palmer, the sole stockholder of a

four-store chaip with annual sales of $6 million, testified
as follows:

Q. Do yourecall . . . you told me that you had

felt that Shopping Bag before the merger were
real good competitors? -

“A. Yes. Idon't recall that in the cbnversatiori,
but that_xs a fact. That is what I recall.

.“Q. Do you recall saying this is because their
prices were a little higher than the others?

“A. T could have said that.

L] 3 ‘ | | |
Shopping Bag was not listed in a rival survey book (R. 1647)
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“Q. Do you recall saying that Von’s sells at lower
prices than the other chains and therefore you felt
this merger was bad?

“A. Yes, I could have said that because that is
the way I feel.

» » L]

“Q. Idirect your attention to several prices (ad-
vertised in the Los Angeles Times Tuly 13, 1961)
and I ask you to read the headline first, please, M.
Palmer.

“A. ‘Von’s and Shopping Bag Slashes Food
Prices Permanently. Over 1,000 Regular Prices
Slashed. Now a New Low Price.’

“Q. Were these actually slashed prices?
“A. Yes.

L] ] *

“Mr. Hughes (government counsel): Q. Di.d
Shopping Bag do any price slashing such as this
prior to the merger?

“A. No.”
(R. 681-682 and R. 720-721.)*

* Nevertheless, the witness testified that he was able. to and sd:;
meet these prices by cutting overhead without suffering ;}é‘;ﬁ i
profits. He further testified this price reduction end e
chains and single-store operators to become more COmpe

-with the discount houses (R. 726-727}.
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1. The testimony of industry witnesses demonstrates that

the merger will not lessen competition.

The crucial importance of industry witnesses was
underscored by the Govermmnent in its brief filed with this
Court in the Brown Shoe case* and was also emphasized
in the opinion of this Court in that case. (370 US. at
p. 344.) In the lower court Appellant consistently
deprecated the importance of such testimony; here, it
simply ignores it. We suggest the explanation is obvious:
In Brown Shoe such testimony established the Govern-
ment’s case; here it destroys the Government’s case.

The defense industry witnesses gave solid reasons** to
support their respective conclusions that this merger is
not likely substantially to lessen competition or tend to
create a monopoly. While recognizing that the larger
chains have certain advantages, they pointed to the
counterbalancing advantages of aggressive and exper-

ienced operators of single stores and smaller chains.
(R. 1387-1499.) These include:

* In its brief filed with the United States Supreme Court in the
Brown Shoe case, the Government stated in part:

“Thi.s Court has said that {tlhe existence of competition
«+ - 18 a fact disclosed by observation rather than the
procesix of Iogic’ (International Shoe Co. v, Federal Trade
Com:.mssion, 280 US, 291, 299). Recognizing the validity
of this propasition, the government called as its major wit~
Desses 24 retailers who represented a cross-section of the
retail shoe industry. . , » (Government Brief at pp. 63-64).

**Uanlike the indust - R
. Iy testimony in United States v, Phi )
National Bank 374 U.s., 321, 367. es v. Philadelphia
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(a) Membership in a cooperative buying organiza.
tion which, in addition to other valuable services pro-
vided, enables them to purchase their groceries as
cheaply as the larger chains;

(b) Their ability to purchase their meat and pro-
duce at prices comparable to those of the larger
chains;

(c) Their greater flexibility in making price and
other changes;

(d) Their greater opportunity to provide personal
service, participate in community affairs and thus
develop a loyal patronage; and

(e) Personal supervision and on-the-scene manage-
ment.

The defense presented a representative cross-section
of industry witnesses: Twelve singlestore opez‘at'ors
(whose gross annual volume ranged from $1 million
to $4 million), nine representatives of concerns op{:.fatw
ing from two to nine grocery stores, nine rel?resentatszs
of chains having ten or more stores, five officials o'f Yon's
and five representatives of suppliers. T?lese witnesses
testified to the continued vigor of competition, thf: oppor-
tunity for new entrants, the ability of smaller CODE::E
to compete and grow, the inability of the larger conﬁkeﬁ.
to dominate the market, and the absence of any .
hood that this merger might substantially lessen comgﬂe
tition or tend to create a monopoly. Each gave Cf;‘;irj)
reasons to support his conclusion. (R. 1?87 to R.G Oven-].
Except for three of the five Von's officials, the .
ment failed to cross-examine any of these defense
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es. Their testimony stands unchallenged and it is impres-
sive proof that this merger has not had and is not likely to
have an anti-competitive effect. We submit that this
“formidable array of testimony by experienced retailers
cannot be minimized . . . 7%

2. Suificient “major competitive factors” remain to assure

vigorous competition.

Many large national and sectional concerns do busi-
ness in the Los Angeles area. The following table lists
1962 total assets,** total sales, and numbers of stores
for all areas of these grocery concerns which compete in
the Los Angeles area (Dx. L, R. 2568-2573):

Name

of Firm Total Stores Total Sales Assets {millions)
A&P 4,475 $5 billion $767
Safeway 2,069 2.5 billion 473
Kroger 1,354 2 billion 400
Acme 845 1 billion 209
Food Fair 465 1 billion 193
Mayfair 178 288 million 62
Lucky 141 232 million 47

In addition there are approximately 17 “local” chains
operating ten or more stores in the area (seven of which
Were not operating as many as two stores as late as 1952)
an'd 126 other concerns operating two or more stores in
thz§ area. (Fdg. 77, R. 3086.) It is apparent also, we
believe, that even the single store operators, such as

* Government Brief on the appeal in Brown Shoe at pp. 63-64

**After the merger Von's '
$180 million and assets
3064-3065).

had 66 stores, sales of approxi
tores, proximate]
of $42 million. (R. 15, Fdgs. 3, 6, R).’



S .

Messrs. Crawford, Dahl, Dobson, Elkin, Goldberg, Gold-
stein, Gross, Hines, Irwin, Richard, Roberts, and Sherry
(R. 1387-1433) and the operators of smaller chains such
as Messrs. Gelson, Gilbert, Godfrey, Goodnight, Inadomi,
Jones, Miller, and Wilson (R. 1434-1467) are “syb
stantial competitive factors” in this market. Jt seems
apparent that appellant has grossly exa Bgerated the signi-
ficance of the disappearance of Shopping Bag a5 a
separate competitive factor.

3. Appellant is in ervor in its attempt fo inflate the
amount of overlap in the draw areas of particular
Von’s and Shopping Bag stores.

The operations of the two companies complemented
each other with little overlap in the geographical areas
each served (Fdgs. 4, 10, 12, 53, R. 3065-3066, 3030-
3081). The District Court found that Von’s and
Shopping Bag were able to compete for the same custom-
ers in “only four or five areas.” (Fdg. 53, R. 3080-
3081.) Most of Von’s stores were located in the soutl}em
and western portions of the Los Angeles Metropolitan
Area and Shopping Bag’s in the northern and east;l;l
portions of that area. (Fdgs. 4, 10, 12, R. 30653000,
and see Fdg. 53, R. 3080-3081.) |

Nevertheless, relying on a survey by its winess, DE
Jenssen (Dx. BK, R. 3011-3016; and see GX. 85, A}:p;he
to App. Br.) and his testimony (R. 2(?24»20) ]thzt p
“average customer was willing to drive at lea -
minutes, or about 4 miles, and to pass by other stores,
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order to reach a particular store (Fdg. 39, R. 3076)”
(Br. 7),* appellant asserts that “almost half the stores of
the two concerns, with aggregate sales of approximately
$76 million were in a position to compete directly .. .."”
(Br. 7-8.) This is a gross overstatement of the amount of
competitive overlap:

(a) It assumes that each of the two stores could
compete for all of the customers served by the other,
with the result that appellant’s $76 million figure
represents fotal sales rather than the pertinent figure,
namely, possible sales to customers in the more limited
areas from which stores of the two concerns could
possibly draw the same customers;

(b) It ignores physical barriers such as hills, free-

ways and the Iike (Fdg. 39, R, 3076, and see R.
2065-2071); and

(c) Dr. Jenssen’s study (Dx. BK, R. 3011-3016)
actually found that only 54% of those interviewed
ihopped “regularly” (more than 6 times a month) or

frequently” (4 to 6 times a month) at retail food

e

* Ao earlier study Dr. Jensse
o . . 'n.had made for Shoppers
cam?;fo:ioge in Nt?rwalk.mdmated that 67% ofptiz cugzrnE::
radins (s (])31:‘11&1;:{1113 radius and 94% from within a two-mile
- earli:er (,ig . 3002-3010 and see R, 2048-2050). And
e o 55) study which indicates the much m
aw area of Von's stores {Dx. S, R, 2623-2630) o
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stores located at such a distance from their homes (R,
3027 and Dx. Bk., R. 3011).*

Assuming, however, for argument’s sake that even as
much as 50% of the sales of the Von’s-Shopping Bag
stores in question could represent possible overlap com-
petition, this would represent at most $38 million in
possible overlap sales between Von’s and Shopping Bag
~—or 1.5% of the $2%% billion grocery sales in the Los
Angeles area. In Tampa Electric Co. v. Nashville Coal
Co., this Court declared that a total foreclosure of com-
petition for a period of twenty years is not illegal if it does
not involve a substantial share of the relevant market;
that a mere showing that a substantial number of dollars
is involved ordinarily is of little consequence; that a
preemption of less than 1% of competition “is, conserva-
tively speaking, quite insubstantial”, and that “While
$128,000,000 [here $36 million by the most generous
of tests] is a considerable sum of money, even in these
days, the dollar volume, by itself is not the test, . . . ”
(365 U.S. 320, 327-334).

Moreover, appellant’s discussion of overlap neces-
sarily focuses on competition between the acquired and
acquiring concerns and thus ignores the fact that in the
purported overlap areas there were at least six stores of
other chains and a number of stores of other concerns
readily available to the population in those areas. (Fdg.

* Another 16%, according to Dr, Jenssen’s study, shopped at
- such a distance “occasionally” but since this question was defined
as “less than 4 times a month” (R. 3011) we suggest the answer
is meaningless ~- it could mean once or twice a year. Thiety
percent never shopped at such a distance. (Dx, BK, R. 3011).
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53, R. 3080-3081). This Court has stated that the
test is broader, i.e., the effect on competition generally:

« _ Section 7 of the Clayton Act, prior to its
amendment, focused upon . . . lessening of compe-
tition between the acquiring and the acquired com-
panies. The 1950 amendments mad: plain Con-
gress’ intent that the validity of such combinations
was to be gauged on a broader scale: their effect on
competition generally in an economically significant
market.” Brown Shoe Co. v. United States, 370
U.S. at 335,

B. Post acquisition evidence confirms that this acqui-
sition will not have an anti-competitive effect.

Industry witnesses called by the Government and the
defense confirmed the fact that competition remains
vi.gorous; many testified competition has increased in
v-xgor; “that is the trend” (R. 249); “there is more compe-
I:;mn now than ever” (R. 449); “competition generally
Tm;reas?s every year” (R. 1425); it seems to be steadil;
increasing” (R. 1482); it has been “enhanced since the
rr}erger"" (R. 1498); “competition is and always has been
vxgiorous. It is becoming more so as the passage of time
b.rmgs change, not only in the geographic area of competi-
tion faced by any store, but in the form contentp: d
character of competition as well.” (R. 1&40.) "

ougiiﬁn;.c?niedes that the “market remains vigor-
e o pl. itive })ut nevertheless urges that this fact “is
e o Inttle weight” (Br. 42.) In the court below
ppeliant strongly contended that post-acquisition cvi:
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dence could not even be considered (R. 211121186).
In this Court, appellant merely deprecates the importance
of such evidence. We suggest the reason for deprecating
the importance of the evidence is apparent. despite the
more than three years which had clapsed since the merger
occurred, appeliant was totally unable to point to any
diminution of competition generally in the market area

This Court has recently emphasized that post-acquist-
tion cvidence is relevant in a merger case but that the
“force of § 7 is still in probabilities, not in what later
transpired” (Federal Trade Commission v. Consolidated
Foods Corp., 380 U.S. 592, 598) However, in a case
(as here) where appellant concedes that.

(a) “{Olpportunities of individual entrepreneurs
are substantial” and the probability is that “for the
indefinite future, many relatively small firms should
be able to thrive” (Br. 16}, and

(b) The market remains “vigorously competitive”
(Br. 42); and

(c) Concentration has not reached the stage wafheri
“vigorous price competition” 1s “seriously impaired
(Br. 35),

then the post-acquisition data would seem 1.:on§.’1clera'013r
more reliable than appellant’s proposed “economic proph-
ecy”. (Br. 23.)
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C. None of the merger cases decided by this Court
supports reversal of the trial court.

The foundation case under amended Section 7, Brown
Shoe Co. v. United States, 370 U.S. 294, involved a large
national chain which, through a series of acquisitions, had
integrated its manufacturing operations with its retail
operations to the proven disadvantage of small, noninte-
grated, retail competitors. Moreover, the Court said that
the tendency toward concentration in the shoe industry
was being “accelerated through giant steps striding across
a hundred cities at a time.” 370 U.S. at 346.

The combined market shares for Brown and Kinney
in women’s shoes in 114 cities ranged from a low of 5.1%
in Cedar Rapids, Towa, to a high of 57.7% in Dodge City,
Kansas; in children’s shoes it ranged from a low of 5%
to a high of 51.8%; in men’s shoes tbe combined market
shares ranged from a low of 5.1% to a bigh of 24.8%,
and for all shoes the combined market shares for 35 cities
ranged from a Jow of 10% to a high of 35.8%, and by
Standard Metropolitan Area* the combined market share

ranged from alow 0f2.5% to a high of 22.6% for all shoe
sales. (370 USS. at 347-354, App. A-D.)

]?y contrast, in the case at bar, the government is not
urging that the merger had anticompetitive implications
of a vertical character., Moreover, even on the basis of
appeliant’s 1958 market share statistics, the top con-
cern following the merger had only an 8.9% market
share;. the top two 16.9%: the top four 24.4%; the
top eight 40.9%; the top twelve 48.8% the top six-

* Not the relevant market in that case; see 370 U.S. at 339
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teen 53.4%; and the top twenty only an aggregate
market share of 56%. (Br. 13 and Gx. 7, R. 2331.)

Brown Shoe was amplified in United States v, Phila-
delphia Nat. Bank, 374 U.S, 321, but neither the facts
nor the language of that case stand as a barrer o
affirmance of the judgment of the court below. In
Philadelphia Nat. Bank, the merger produced a bank
controlling 30% of a highly concentrated market marked
by high entrance barriers in which four concems con-
trolled 78% of the business. Moreover, after the merger,
the two leading banks in Philadelphia would have con-
trolled 58% of the total bank assets, deposits, and loans
in the relevant market area,

In Philadelphia Nat. Bank this Court laid down the
much-quoted test that “a merger which produces a firm
controlling an undue percentage share of the relevant
market, and results in a significant increase in the
concentration of firms in that market, is so inherently
likely to lessen the competition substantiaily that it must
be enjoined in the absence of evidence clearly showing
that the merger is not likely to have such anti-competitive
effects.” 374 U.S. at 363. In contrast to Philadelphia
Bank, this merger produced a combined percentage share
of 1.4% of the grocery stores and 7.5% of sales in the
relevant market. Cf. Philadelphia Nat. Bank, 374 US,
at 364 n. 41. The increase in concentration is far from
“significant”: in the decade prior to the merger,.ﬂlt3
market shares of the leading chains had been decreasng.
(Fdgs. 74, 78, R. 3084-3086). As a result of the merger;
the market share of the leading two concerns increased
from 14.1 to 15.1% (Dx. AM-AN, R. 2787-2788; Fdgs
74, 78, R. 3084-3086).
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In United States v. First National Bank, 376 U.S. 665,

the merged bank was larger than all of the remaining
banks combined, having more than 50% of the bank

assets, deposits, and loans in the market area there held
to be relevant. It is plainly inapposite because, unlike
the Von's-Shopping Bag merger, the merger of the banks
involved in that case produced a bank controlling an
“undue” percentage of an already concentrated market.

In United States v. Aluminum Co. of America, 377
U.S. 271, this Court found that the “line of commerce
showed highly concentrated markets,” with the domina-
tion by a few companies producing an “oligopolistic”
structure (completely unlike that present in the grocery
industry in Los Angeles). 377 U.S. 278-80. In this
setting, the Court found that the acquisition of Rome
Cable by Alcoa, the market leader with 27.8%, was a
violation of Section 7 despite the relatively small share

of the acquired company in the aluminum conductor
market.

In United States v. Continental Can Co., 378 US,
441, the relevant product market was dominated by six
firms having a total of 70.1% of the busimess, The
merger produced a company with 25% of the market
'.Which the court found to be violative of Section 7 in an
fndustry where, in sharp contrast to the grocery business
In the Los Angeles area, there had been a “history of
tendency toward concentration.” 378 U.S. at 461.

The distinctions between the recent decisions of this
Court and the instant case are bot

h numerous .
Stantive, and sub

Here, the combined market share is much

S ; i
maller; the market as a whole is atomistic: the market
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is dynamic and expanding; the trend is away from con-
centration; entry is classically casy; the competitive effec-
tiveness of a particular retail store is not dependent upon
the size of the concern which owns it, and new forms of
competition have arisen to heighten already vigorous
price competition.

IIl. THE MERGER WILL HAVE A BENEFICIAL
EFFECT ON COMPETITION AND ON THE
COMMUNITY.

A. The ability of a concern to grow and sell out
advantageously serves economic welfare and acts
as a spur to new entrants and thus increases
competition,

In an unconcentrated market with low entry barriers
(as here), the opportunity for the individual to start
a business, grow by internal expansion, and eventually,
if he so desires, sell on an advantageous basis tends t0
spur additional entrants. A continuous flow of new
competitors can thus be expected—and this stimulates,
adds to, and revitalizes competition. A ru}e.ﬂfihufub
prohibition of such opportunities will, we believe, stifle
incentive to entry, aggressive competitive effort, and
growth.

. M {
Since the record demonstrates that this merger i noe

likely to lessen competition (and appellant concedes that
in the more than three years following the merge: the
market remained vigorously competitive) (Br. 42) W:
urge that there can be no compelling reason to Ckpfge
all concerned of the many beneficial effects of
merger, including:



e 4T

(a) Cost savings;*

(b) Opportunity for the principal owners of two
closely held corporation to create a more ready market
for their securities by getting listed on the New York
Stock Exchange;

(c) Substitution of a broad and able management
group;

(d) Assurance to stockholders that they would
receive an adequate return on their investment and
that it would continue to be secure;

(e) Avoidance of the adverse effects that a possible
decline or failure of Shopping Bag might have on the
employees, the stockholders and the community; and

(f) Ability to obtain equity or debt financing, if
necessary, on more advantageous terms, (Dx. AW at
R. 2967 and Fdgs. 12-13, R. 3066-3069, and R. 1511,
1539-1541, Gx, 66, R. 2487-2491).

B. The sale by Shopping Bag was dictated by valid
personal and business reasons.

.Compelling reasons support the merger from the stand-
pomnt of Shopping Bag. The president and principal
stockholder was advanced in years. He wished to dispose
of the company on a favorable basis. The stock was not

* The

s lrtll'inportance of not using cost savings as a basis for in-
aung mergers has heretofore been emphasized. Turner
¥

Conglomerate Mergers and Secti
ction 7 of the Clayt
Har. L. Rey, 1313, 1326 (1965). f o Act T8
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listed and there was not an active market in it. Shopping
Bag profits had been declining; management was thip;
the president was concerned about the future of his con.
pany and the impact of further decline or possible failure
upon his family, stockholders, employees, and the
public. (R. 1506-1514; Fdg. 12, R. 3067-3068.)*

Shopping Bag was not a “failing company” but
the concern of its president was not entirely with-
out reason. The following table (Fdg. 12, R. 3067}
shows Shopping Bag’s total sales, net income, percentage
of net income to total sales and percentage of net profit
after taxes to total assets for the years 1957-1959. For
purposes of comparison, comparable information for
Von’s is also set forth:

SHOFPPING BAG

% of Net % of Nel
Income fo  fncomete

Year Total Sales NetIncome  Total Sales Total Awsets

1957 $87,007,857 $1,360,986 16%  66%
1958 90,531,209 912,851 10%  39%
1959 84,403,866 770,122 9%  32%

VON’S
o of Net % of Net
Income (¢ Income i
Year Total Sales INet Income To(t:nln.iseflf Total Asseld
1957  $89,990,056 $1,872,943 2.1% gz?
A0

1958 94,483,993 1,947,367 2.1% '
1959 86605829 1,981,358 23% 1087

i ef
(A four week strike in January 1959 resulted in Jo¥
sales for each company in that year.)

* See also Gx. 66, R. 2487-2491. Three of the 10
did fail in 1961. (Fdg. 81, R. 3088.)

p 20 concems
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Estate tax considerations necessarily played an import-
ant part in the decision to merge. Prior to the merger
the Von der Ahe family owned 80% of the Von's stock
and Mr. Hayden and his family owned 60% of Shopping
Bag's stock, The death of a member of either family
who held a large number of shares would have resulted
in severe estate tax problems requiring the forced sale
of many shares of the closely held stock. Von’s had only
3,280 public stockholders and Shopping Bag had only
2,064, The over-the-counter market in the stock of these
companies was not active. The merger gave Von’s a total
of 5,344 public stockholders and a much broader and
more active market for its stock-—in fact, as a result of
the merger the stock of the merged company became
eligible for Jisting on the New York Stock Exchange and
it was 50 listed in 1961. Therefore, the merger, as antici-
pated, has resulted in a much more favorable market for
the sale of family-held stock should this become necessary

to meet estate taxes or other needs. (R. 15 06-1514, Fdg.
12, R. 3066-3068.)

C. The merger maintains local control of the bulsiness..

Shopping Bag no doubt could have been sold to one
of the large national chains not then doing business in
the area.* But the president of Shopping Bag preferred
to deal with Von’s, He had been acquainted with the Von
.der Abe family for some 34 years and had confidence
In their fairness, integrity and business ability. He knew
that Von’s had an able and deep management staff and

that its business record In terms of profits in relation to
M

* But cf. Appellant’s Briet P. 44, fn, 42,
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sales and in relation to assets was one of the best in the
entire food industry. (R. 1506-1514.) The acquisition
of Shopping Bag by Von's was consistent with the “desir-
ability of retaining ‘local control’ over industry.” (See
Brown Shoe Co. v. United States, 370 U.S. at 315-316.

IV. THE NEW TEST PROPOSED BY TIIE GOV-
ERNMENT IS UNWARRANTED BY THE
STATUTE AND TOTALLY UNREALISYIC.

Appellant requests this Court to establish a rigid,
rule of “presumptive illegality”* to strike down any
merger of “substantial” concerns in any market, in any
industry, in which any grouping of leading concerns ap-
pellant may choose has increased its aggregate market
share. Appellant concedes that its test “calls more for
an economic prophecy than for a conventional legal
judgment.” (Br. 23.) We suggest that economi'c
prophecy has not reached a stage of reliability that. it
should supplant the record facts and the findings which
demonstrate the prophecy is totally unreliable. Assistant
Attorney General Turner has asserted:

“. .. If you attack a merger, you have to make
a judgment of what would happen in the future.
Economics does not yet provide an adequate theo-
retical framework for this,” 29 A.B.A. Antitrust
Section, August 1965, p. 194.

Other authorities would also agree that econcm-lltjt
analysis has not yet been formally developed to the poif
where it can usefully be incorporated into the law:

® Actually they mean per se, See p. 9, n., suprd.
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“ . . Economic analysis, like the adjudicatory
process, must center upon the individual case. Both
its advocates and critics would agree that the con-
cept of workable competition, or its necessary
equivalent, has not yet been formally developed
to the point where it can usefully be incorporated
into the Jaw itself. That is to say, indicia of mon-
opoly that can be unswervingly and uniformly
applied to all industries, irrespective of their market
environment and stage of development, have not
yet been clearly identified.” Markham, The Per Se
Doctrine And The New Rule of Reason, 22 South-
ern Economics Journal (1955) p. 29.

Appellant, in effect, suggests abandonment of the
accepted test of reasonable probability of a substantial
lessening of competition or tendency to monopoly in
favor of economic prophecy applicable, as stated, to all
mergers, all markets and all industries. This test would
necessarily invalidate inoffensive and even beneficial
mergers along with those which, with reasonable prob-

ability, may likely be anticompetitive. Assistant Attorney
General Turner has stated:

%

“ « . I have formed a fairly definite view that
Section 7 cannot be effectively enforced except on
the basis of more or less arbitrary rules — arbitrary
in the sense that they may well apply in particular
situations to mergers which an exhaustive investiga-
tion of the facts might disclose would not have, or

do not have a likelihood of having, an adverse

effect on competition.”*
S

¥ 29 AB.A., Antitrust Section, August 1965, p. 194,
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More recently, Mr. Turner amplified his views as follows:

“Q What's the solution to the problem, as you
see it?

“A" To draw up broad rules or guidelines
that will be right in the great majority of cases,
and accept the fact that they will sometimes be
Wrong.

“For instance, I have made it clear that we will
attack any merger between substantial and healthy
competitors in almost any industry.

“But I wouldn’t try to argue that there is going
to be substantial harm to competition in every case
in which two substantial competitors merge. And
the antimerger act is concerned with probabilities,
not certainties.

“Q Deoes that mean that you would rule out
some ‘good’ mergers along with the ‘bad’ mergers?

“A Yes. But remember what I said: You
simply can’t predict what the economic efects are
going to be in every individual case.

“We'll never really know which mergers would
have worked out all right. And, if our rule is right
most of the time, then the few instances in whfch
it turns out to be wrong are probably not going
to do much damage.”

“Q Does it worry you that Federal Trade Com-
mission figures show an increase in the number of
mergers?
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“A T'm not worried about the numbers as such.

“Q Why not?

«A What if most of the mergers, as is undoubt-~
edly true, have no adverse effects on competition?
The concern of the antitrust laws is whether mergers
are likely to have anticompetitive consequences of
some sort. The fact that the merger rate is going up
doesn't necessarily establish that.”®

We urge that appellaat’s proposal is not warranted
by the statute or its legisiative history. In Brown Shoe
Co. v. United States, 370 U.S. at 321-322, this court
stated:

“ .. Congress indicated plainly that a merger had
to be functionally viewed, in the context of its
particular industry. . ..”

Elaborating upon the foregoing, this Court pointed
out:

“Subsequent to the adoption of the 1950 amend-
ments, both the Federal Trade Commission and the
courts have, in the light of Congress’ expressed
intent, recognized the relevance and importance of
economic data that places any given merger under
f:onsideration within an industry framework almost
inevitably unique in every case. Statistics reflecting
the shares of the market controlled by the industry
leaders and the parties to the merger are, of course,

L
U. 8. News & World Report, Feb, 21, 1966, Guidelines For

Fair Competition; Intervi ; .
op. 6.7, 84, ; interview With Head of Antitrust Division,
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the primary index of market power; but only 2
further examination of the particular market — its
structure, history and probable futuge — can provide
the appropriate setting for judging the probable an(i-
competitive effect of the merger.” 370 U.S, at 322,
fn. 38.)*

In United States v. Philadelphia National Bank, 374
U.S. 321 at 363, this Court said that the test of presump-
tive illegality there applied:

“. .. lightens the burden of proving illegality only
with respect to mergers whose size makes them in-
herently suspect in light of Congress’ design in § 7
to prevent undue concetration. . . .”

* Moreover, appellant is in error in its statements (Br. 17 ?nd fn.
23) that the legislative history of the Antimerger Act 'dlsciose,s’
that “Congress specifically referred to the retail grocery mduslr)"
as one of the industries of particular concern. angress did
specifically refer to mergers which had taken place in the field
of “food and kindred products™. H. Rep. No. 1191, 81st Cong,
tst Sess., p. 3. But appellant must concede that “food and
kindred products” is a census category of manufacturers, D;Bt
retailers. Only one retailer, Safeway is mentioned in the 19
Report of the Federal Trade Commission on the Merger Move-
ment — a Summary Report and the discusmon‘ of Safewa); Oroeé
lated primarily to its backward vertical acquisitions ofT >
manufacturers. Nor does the said Report of the Federal Tra

. Svin i sider-
Commission on which “Congress drew heavily in 1ts con

it
ation of the merger problem”, (App. Br. 17, fa. 23) suppo

appellant’s new proposed per se test, .b;ecaus:."r 1t very ‘CMﬁ;I:i
states: “As in the case of other acquisitions cited in thlsd fe‘%uai
the Commission takes no position as to whether any mb it‘;nti ]
acquisition or group of acquisitions coustitutes "a Su ni)poly-’
lessening of competition or tepdency to create a mo o]
Such a determination can be made only after an E’-'“’men i)
the facts on a case-by-case basis.” (Report, pp. 53-54, In. 43
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There is no warrant, however, for lightening the
burden of proving illegality in the case of a merger
of two concerns with small market shares in an un-
concentrated market where the market shares of the
leading two concerns have been declining, where the
market shares of the top four aggregate only 24.4%
(Gx. 7, R. 2331), where market share is not the equiv-
alent of market power, where the small concern ad-
mittedly can compete effectively with the larger chains,
and where entry is classically easy.*

Appellant clearly is requesting judicial legislation to
correct what it considers inadequacies in the present law.
With respect to comparable contentions prior to 1950
that “there was no need to amend § 7 because the loophole

cou}.d be closed by judicial interpretation”, the House
Judiciary Committee responded

“. . . the Commission has taken the position, and
fhe committee believes rightly so, that any defect
in the law, as interpreted by the Supreme Court,

s:ho!ﬂd be remedied through legislative rather than
judicial action.”**

The Los Angeles retail grocery business is about as
unconcentrated and vigorously competitive as any market

*
?::géelofh Fo;rse, is not easy in the banking business. In
e d!.:; c:Idg an..k only one new bank had entered the market
oot prior to 1961 and after ten years it had only
1d of 1% of the area’s deposits. 374 U S, at 367. The

f .

sil)ll;rfiw:)h:;ntllc]s; atiter merger in that case had a greater market
tw ;

US. at 331, T wendy concerns in the present case. 374

g
- Rep. No. 1191, 8ist Cong., Ist Sess. p. 11.
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in the United States. It is a dynamic and growing market
characterized by ease of entry, innovation and technologi-
cal changes. Small competitors flourish and consumers
are well served. (Fdgs. 27-28, 4344, R. 3072:3074,
3077-3079, and see R. 3031.) The market leaders have
been unable to maintain, much less increase, their market
shares. We urge it would not be appropriate to ignore the
realities of the market place as demonstrated in the rec-
ord and reflected in the findings of fact and substitute
therefor appellant’s proposed rigid test. Indeed, the
basic vice of appellant’s novel proposed test is that it
substitutes theory and conjecture in place of reasonable
probability, and, as applied to this merger at least, it
is completely unrealistic.
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CONCLUSION
For the foregoing reasons, the judgment of the District

Court should be affirmed.

Respectiully submitted,
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