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I the Supreme Qourt of the WUnited States

Ocroser TERM, 1965

No, 404

UNITED STATES OF AMERICA, APPELLANT
v.
Papst BRrREWING CoMPANY, SCHENLEY INDUSTRIES,
INc.,, axp THE VAL CoEPORATION

ON APPEAL FROMN TH’E UNITED STATES DISTRICT COURT FOR
TYRAE EASTERN DISTRICT OF WISCONSIN

BRIEF FOR THE UNITED STATES

OFPINIONS BELOW

The opinion of the district court dismissing the
complaint (R. 422) is reported at 233 F. Supp. 475.
An earlier opinion of the distriet court denying the
motions of Schenley Industries, Inc, and The Val
Corporation for dismissal as to them (R. 27) is re-
ported at 183 F. Supp 220.

Ja BISDIGTIOH

The final judgment of the district court was en-
tered on October 13, 1964 (R. 481). The notice of
appeal was filed on December 11, 1964, and probable
jurisdiction was noted on November 8, 1965 (382 U.S.
200; R. 484) The jurisdiction of thls Comt is con-
o '+ S _.
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ferred by Section 2 of the Expediting Act of Febru-
ary 11, 1903, 32 Stat. 823, as amended, 15 U.8.C, 29,
[United States v. Continental Can Co., 378 U.S, 441,

QUESTION PRESENTLD

The ultimate question presented is whether the
government’s evidence established primae facie that
the acquisition of DBlatz Brewing Company by Pahst
Brewing Company violated Section 7 of the Clayton
Act, as amended. An important subsidiary question
1s whether the district court erred in holdiug that the
government had failed to establish prima facie that
the State of Wisconsin was an appropriate section of
the country or geographic market in which to test the
acquisition. - |

STATUTE INVOLVED

Section 7 of the Clayton Aet, 38 Stat. 731, as
amended, 64 Stat. 1125, 15 U.8.C. 18, provides in per-
tinent part:

That no eorporation engaged in commerce
shall acquire, directly or indirectly, the whole
or any part of the stock or other share eapital
and no corporation subject to the jurisdiction
of the Federal Trade Commission shall acquire
the whole or any part of the assets of another
corporation engaged also in commerce, where
in any line of comimerce in any section of the
country, the effect of such acquisition may . be

substantially to lessen competltlon or to tend
’[0 ereate a monopoly. ' |

' ETATEMENT

011 July .-30 1958 Pabst Brewmg Compan}’
(“Pabst”) a,cqulred from Schenley Industries, Ine.,
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the assets and business of Blatz Brewing Company
(“Blatz”), a wholly owned subsidiary of Schenley
(Fdg. 3, R. 456)." On October 1, 1959, the govern-
ment filed a complaint (R. 22-27) charging that the
acquisition violated Section 7 of the Clayton Act, as
amended, because its effect might be substantially to
lessen competition or tend to create a monopoly in the
production and sale of beer in the continental United
States and in two geographic submarkets—\Wisconsin,
and the contiguous three-State area of Wisconsin,
Michigan, and Illinois. At the close of the govern-
ment’s case, the district court granted Pabst’s motion
to dismiss the complaint under Rule 41 (b) of the Fed-
eral Rules of Civil Procedure on the ground that upon.
the facts and the law the government had shown no

right to relief.’
1, THE FACTS

(@) Concentration =

~ Nationally. Since the end of prohibi-tion; the
domestic production and consumption of beer has
doubled (Fdg. 44, R. 471-472). At the same time,

- *After the acquisition the name of the subsidiary was changed
to Val Corporation (Fdg. 2, R. 456); Val and Schenley were
joined and retained in the action as defendants for purposes
of relief (R. 27). The consideration paid Schenley for the
assets and business of Blatz consisted of $11 million in cash
and $3.5 million in debentures, as well as shares, and purchase
warrants for shares, of Pabst common stock (Fdg. 3, R. 456).

*Pabst in its answer raised a “failing company” defense,
alleging that it had acquired Blatz in order to avoid the con-
sequences of its own declining sales and  increasing losses (R.
86-37). In dismissing at the close of the government’s case,
the district court did not reach or decide the validity of this
defense, - o

L3
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the number of brewers has declined. There were 708
in 1934, 206 in 1957, and only 162 in 1961 (Fdg, 47,
R. 476477; GXS. 216-236 (unprinted). According
to the New York Times, February 13, 1966, Section 3,
pp. K1, 43, by 1965 the number of hrewers was down to
134.

Paralleling the decline in the number of beer pro-
ducers has been an increase in the concentration of
sales of beer in the larger firms. The 10 leading brew-
ers accounted for 33 percent of total domestic beer
sales in 1948, for 45 percent in 1957, and for 53 per-
eent in 1961 (GX 211, R. 346). In 1961, the fonr
largest brewers had an aggregate share of 27.62 per-
cent of all beer sales (Fdg. 45, R. 472-475).

Wisconsin, Since the repeal of prohibition, the
State of Wisconsin has bheen a major area of beer
production; since 1947, it has consistently ranked
first or second among the States, producing 13 per-
cent of the nation’s total production in 1957 (Fdg. 18,
R. 462-463). Wisconsin breweries consistently pro-
duce more beer than is consumed within the State.
Indeed, the major portion of its production is sold
elsewhere (Fdgs. 18-19, R. 462-464). It is, however,
a leading beer-consuming State as well; it has ranked
either eighth, ninth, or tenth among the States in
beer consumption for each of the years 1934-1961
(Pdg. 19, R. 463), and is by far the leading State in
per eapito consumption (GX 214, R. 349).

Production and consumption of beer has increased
in Wisconsin as well as nationally, but—again eonform-
ing to the national picture—the number of brewers
selling in the State has declined sharply, from 77 to 54
hetween 1955 and 1961 alone (Fdg. 22, R. 464). Sales
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concentration is much higher in Wiseonsin than it
iq nationally. In 1957, the top four sellers accounted
for almost 48 percent of all beer sales in the State
(GX 186, R. 321)—twice the national average (see
p. 4, supra). Paralleling the rise in coneentration
in the industry as a whole, this figure increased to 59
percent by 1961 (GX 190, R. 325). Sales shares of
the prineipal sellers in Wisconsin have tended to re-
main very stable (see App. B, ¢nfra, pp. 30-51°).

(b) Distribution and Markeling

In general, the distribution of beer is localized. In
Wiseonsin, for example, only one-third of the nation’s
brewers made any sales in 1957 (Fdg. 22, R. 464 ; Fdg.
47, R. 475), and almost 80 percent of all the beer con-
sumed in that State was produced by brewers having
breweries there (see JX 19, R. 157; JX 66, R. 204;
GX 257, R. 403). More than half of the balance came

3 Appendix B is a table showing the rank and sales share by
year for brewers doing business in Wisconsin far the period
1955-1961. The only firms excluded are those which had less
than one percent of total beer sales in the State; firms included
accounted for more than 80 percent of such sales. The table
is based on JX 6078, R. 198-218.

The government also introduced evidence with respect to the
three-State area of Wisconsin, Illinois, and Michigan, a major
area of both beer production and consumption, .where 16.5
percent of the nation’s beer was consumed in 1957 (JX 91-92,
R. 229-230). Despite increasing demand in the area (JX 92—
100, R. 230-238), the number of brewers selling there declined
from 104 in 1957 to 86 in 1961 (GX 208, R. 343). Simul-
taneously, concentration increased. In 1957, the four leading
brewers accounted for 37 percent of the area’s total beer sales
and the eight leading for 59 percent (GX 204, R. 389); by
1961 these figures were 44 and 68 percent respectively (GX
208, R. 343), . :

210-108-——88——2
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from the Hamm Brewing Company (IR. 198, 201, 204),
which has a brewery in St. Panl, Minnesota, just across
the State line from Wisconsin (GX 257, R. 403). Of
the 20 leading sellers in Wisconsin, 17 operated brew-
eries there, 2 (including Hamm) had brewecries in
neighboring States, and the brewery of the third was in
St. Louis, Missouri. DBrewers having breweries in the
‘threc-State area of Wisconsin, Michigan, and Tli-
nois accounted for 77 percent of the area’s
total sales in 1957; another 22 percent was sold by
hrewers with brewerics in adjacent States (sce JX
91-92, R. 229-230; GX 257, R. 403).* Drewers find
it advantageous to have a brewery in each important
market area (sec GX 109, R. 249; GX 145, R. 296).
Marketing techniques in the beer industry emphasize
‘reliance upon wholesale distributors, advertising and
consumer promotions (see RR. 130; GX 137, IR. 276, 279-
280; GX 140, R. 284-285; GX 145, RR. 292; X 152-153,
155-156, R. 303-319). This is because the “‘real sales
struggle is the struggle between brands of beer’” and it
18 “getting the consumer acceptance that counts” (IR
130, 131 (depositions of Pabst’s Chairman and its Vice
President)). In 1957, for example, Pabst spent on ad-
vertising and promoting its “Pabst’’ brand alone more
than $8.5 million, equal to between $3 and $3.50 per
each barrel sold (see JX 55 and GX 133, R. 193, 272).
And Pabst sold many brands (GX 107, R. 244-245), for
each of which it designated a different manager to
‘assure effective promotion of that brand (R. 291, 304).
Marketing and distribution are organized and con-
*The close correlation between brewery location and sales ares

13 further shown by the pattern of sales of Pabst and Dlatz
(infray pp. 7-9).
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{

Jueted on a State-by-State basis (GX 137, R. 276-
980; GX 140, R. 083-985; GX 141, R. 287; GX 142, R,
989; GX 145, R. 294; GX 153, R. 203-310; GX 156,
R. 316) in part because of the varving legal restrictions
imposed by the States on the marketing of beer (GX
142, 144, R. 289-291; GX. 147, 143, 150, TR, 298-302).
For example, Pabst planned marketing strategy for
Washington, D.C., separately, analyzing the distinctive
characteristics of this area: the size, income level, and
purchasing habits of its population, the number of
package liquor stoves, and other relevant factors (GX
153, R. 305-310).

The prices charged distributors by the brewers tend
also to be set on a State-br-State basis (GX 115, 124,
R. 253-259, 261-271), though prices tend to be uni-
form within the same State. These variations obtain
even as hetween neighboring States.

(¢) The Merging Companies

In 1957, the last complete year before the acquisi-
tion, Pabst was the mation’s tenth largest brewer.
Its sales of more than 2.5 million barrels amounted
to 3.02 percent of the nation’s total sales of domestic
be.er (Fdg. 45, R. 472-475). It operated four brew-
ertes (located in Milwaukee, Wisconsin, Los Angeles,
California, Peoria, Illinois, and Newark, New Jersey),
from which it sold in all the States (Irdgs. 13-14, IR,
460-461). However, its sales were concentrated in
.tlhe areas in which it had breweries. Thus, about 50
percent of its total sales were derived from the threo
Stc?»tes. where its breweries were located—California,
Illinois, and Wisconsin—plus New York, which is


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


8

just across the Hudson River from Pabst’s Newark
brewery (JX 47-55, R. 185-193)., Wisconsin alone
accounted for more than 13 percent of Pabst’s total
sales in 1957 (see JX 55, R. 193), and almost 100 per-
cent of the Pabst beer sold in that State was produced
by Pabst’s Milwaukee brewery.” That year, Pabst
was the fourth largest seller of beer in Wisconsin,
with 11.14 percent of total sales (GX 186, R. 321), and
seventh in the three-State area with 5.48 percent (GX
204, R. 339).

Blatz was the nation’s eighteenth largest brewer at
the time of the acquisition; its production of 1.25 mil-
lion barrels in 1957 gave it 1.47 percent of all domestic
beer sold in this country (Fdg. 45, R. 472-475).
Although Blatz sold beer in 40 States before the ac-
quisition, its sales were heavily concentrated in Wis-
consin, where its single brewery was located (in
Milwaukee) (Fdgs. 13-14, R. 460-461). Between 31
percent and 46 percent of its sales were consistently
made in that State (see JX 47-55, R. 185-193, 465),
and between 55 and 73 percent in the three-State area.
Blatz was the leading seller of beer in Wisconsin, with
12.81 percent of total sales there (GX 186, R. 321),

5 According to Pabst, “Nearly 69% of the 1858 production
of Pabst beer in Milwaukee was shipped beyond the state
boundary for consumption.” Brief in the District Court of De-
fendant Pabst DBrewing Company in Support of its Motion
to Dismiss, pp. 19-20. (A copy of this brief has been lodged
with the Clerk of this Court.) The remaining 31 percent was
therefore s0ld in Wisconsin. Since 31 percent of 1,054,314—the
total amount produced in Wisconsin (GX 110, R. 251)—is
326,837 barrels, and Pabst sold 333,244 barrels in Wisconsin

(JX 56, R. 194), almost 100 percent of the beer it sold in Wis-
consin was supplied by its Milwaukes plant.
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and the sixth largest in the three-State area, with 5.84
percent (GX 204, R. 339).

(d) The Effects of the Merger

By acquiring Blatz, Pabst became the nation’s fifth
largest brewer, with 4.49 percent of the indusiry’s
total sales on the basis of 1957 figures (Fdg. 45, R.
472-475). By 1961, it had increased its rank to third
and its sales share to 5.83 percent. The shares of the
two largest brewers that year were 9.55 percent and
6,49 percent respectively, and the aggregate share of
the four largest (including Pabst) was 27.62 per-
cent—up from 24.22 percent in 1957 (Fdg. 45, R.
472-475), In the three-State arca, the acquisition
made Pabst number 2, with more than 11 perccnt of
total beer sales in the area (GX 204, R. 339), and
by 1961 Pabst was first witb 15 percent and the four
leading brewers had 44 percent (GX 208, R, 343). In
Wisconsin, tbe acquisition made Pabst number one
with 23.95 percent of total beer sales in that State
(GX 186, R. 321). By 1961, Pabst’s sbare bad in-
ereased to 27.41 percent and that of the four leading
suppliers from 48 percent (before the acquisition)
to 59 pereent (GX 190, R. 325), In thefollowing table,
based on GX 186, R. 321, we show the impact on
sales concentration in Wisconsin produced by the
merger:
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Rank in sales—
Pereent

Defore Alter aga.

moerger merger
Total of Pabst and Blats . mccmciccavare e vmcccc e e 1 23.95
53— I P 12.81
2 Y1 1Yo 2 -] 12 15
Behllte 3 3 1L 64
Pabst e L 3 11,14
Miller..__. e - 5 4 5. 81
KinESDUT . o rm o rmem e s m e 6 5 136
Heileman camuemma——.—— 7 L] 4.00
Anheuser-Busch . . cmecevenncnenans 8 7 314

2. THE DECISION OF THE DISTRICT COURT

In dismissing the complaint on defendants’ mo-
tion at the close of the government’s case, the dis-
trict court held, first, that neither Wisconsin nor the
three-State area could he considered a ‘‘scetion of
the country’ or relevant gcographic market within
the meaning of Section 7 of the Clayton Act for
purposes of appraising the competitive effects of
the challenged . acquisition. In holding that Wis-
consin was not a relevant market (R. 428—439), the
court stated, inter alia, that the amount of beer con-
sumed in that State—3.66 percent of the nation’s
total-—was not large enough to make it a commer-
cially significant market; that the high degree of
success attained by thé merging eompanies in Wis-
consin did not necessarily reflect ‘“‘the intensity of
competition between them’’; that bheer was freely
imported into and exported out of Wisconsin; that
there “isno evidence * * * that competition,in the beer
industry is in any manner loealized * * * or affected
by the location of a brewery’” (Fdg. 30, R. 467);
and, in general, that there was no factor which set
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Wisconsin apart from other States and justified
treating it as a distinet geographic submarket. The
district court followed the same analysis in holding
that the three-State area was not ‘‘a section of the
country’’ either (R. 439-441).

The court then turned to the effects of the merger
in the only area it considered relevant—the <conti-
nental United States—and ruled that the govern-
ment had not proved that the merger was likely to
lessen competition substantially (R. 452). After
stating that Pabst’s share of that market after the
acquisition was not large enough per se to permit
the inference of probable anticompetitive effects, the
court held that it could give no weight to the evi-
dence of a trend toward concentration in the in-
dustry, sinee there was mno showing that this
development was the result of prior mergers rather
than of natural economic forces (Fdg. 48, R. 476).

© ARGUMENT
INTRODUCTION AND SUMMABY

1

- Since 1934, when prohibition was repealed, the pro-
duction and consumption of beer in this country has
doubled. During the same period, the number of beer
producers has declined steeply and the relative size
of a handful of large producers has increased apace.
This movement—which appears, if anything, to have
gathered momentum in recent years—has raised con-
centration to high levels in many areas. Thus, in the
State of Wisconsin (the State with the greatest per
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capita consumption of beer), four brewers in 1957
acecounted for almost 48 percent of all heer sales.

Tt was against this hackground that the government
in 1959 filed a complaint under the Antimerger Act®
against the Pabst Brewing Company, the mnation’s
tenth largest brewer, challenging Pahst’s aequisition
in 1958 of the Blatz Brewing Company. At the time
of the merger, Blatz wag the leading seller of heer in
Wisconsin and Pahst ranked numher four; the merger
gave D’abst 24 percent of all heer sales in the State
and suhstantially increased the share of the larger
sellers as a group. Concentration was also suhstan-
tinlly increased in a three-Statc area (Wisconsin,
Michigan, and Illinois) and nationally.

At the close of the government’s case, the district
court ordered the complaint dismissed. The court
held that the government had failed to make a prima
facie showing that the merger would prohably lessen
competition suhstantially—the statutory standard-
hecause (1) it had not proved that either Wisconsin
or the three-State area was a relevant market; and
(2) treating the nation as the market, the industry
trend toward concentration relied on hy the govern-
ment was irrelevant hecause it was not shown to have
been caused hy mergers., We think the district court
erred, and we urge this Court to reverse the judgment
dismissing the complaint. Since the sole question he-
fore the Court is whether the government adduced
enough evidence of the anticompetitive consequences
of the merger to shift the hurden of presenting evi-

' *“The Celler-Kefauver Act, 64 Stat. 1125 (1950}, amending
Section T of the Clayton Aect, 15 U.S.C. 18.
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dence to the defendants, if’ the Court agrees with the
government the case will go back to the distriet court
to hear defendants’ ¢vidence.

The issues of this case, in its present posture, are
primarily ones of standards rather than of fact. The
most important issue involves the proper standard for
determining when a lesser territorial area than the
entire country is a proper market in which to ap-
praise a merger’s competitive impact. In Uwnited
States v. Philadelphia National Bank, 374 U.8. 321,
this Court established the principle that the interest
in manageable and effective enforcement of Section 7
justifies relying heavily on percentage shares of a
relevant market for the decision of horizontal-merger
cases. Under this principle, correct determination
of the relevant market under rational and workable
standards becomes essential to sound administration.
We therefore devote a major portion of our brief to
the exploration of the issue of standards for market
definition. We then show that applying proper stand-
ards—as the court below did not—it is clear that Wis-
consin 18 prime facie a relevant market in which to
test the competitive effects of the challenged merger.” .

II

Section 7 proscribes mergers likely to Injure com-
petition substantially in any “section of the country.”
While it is clear that the sale of beer in Wisconsin .

' "I.n the interest of simplifying analysis, we concentrate pri-
m_arl!y on the Wisconsin market, while pointing out that the
district court also erred in its rulings on the other issues. See
. 22, n. 13, and p. 45, n. 34, infra.

210-106—86— 3
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has sufficient commercial importance to render a
merger that creates a probable substantial lessening
of ecompetition in such trade illegal, it must also he
shown that the State is a proper market for apprais-
ing the merger’s competitive effects. If Wiseonsin is
such a market, a finding of prina facie illegality fol-
lows directly from the standard of United States v.
Philadelphia National Bank, supra, since the merger
produced a firm with an nndue percentage share of
the inarket and substantially raised the preexisting
level of concentration. While the percentage share of
the resulting firm in this case was glightly smaller
than in Philadelphia Bank, the difference——given the
purposes of the Act and the vationale of the Court’s
opinion—is immaterial, In any event, there are ad-
ditional factors which make this an a foritor: case
for applying the Philadeliphia Bank standard.

The difficult question, therefore, is whether Wisceon-
sin 15 a proper Section 7 market. The purpose of
defining a market is to enable intelligent appraisal of
the competitive significance of a transaction’s effects.
Where the c¢omplaint is against a merger of dirvect
competitors, the chief function of market delineation
is to 1dentify an area within which sales percentages
can be relied upon for substantial guidance in meas-
uring the impaet of the merger. While it is elear that
Section 7-—which proseribes any merger whose effect
“in any seetion of the eountry” * may be substantially
anti-competitive—contemplates that a State, a group
of States, a metropolitan area, or a series of such
areas may define an appropriate locus in whicli to ap-

¢ Exmphasis added.
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praise competitive effects, sales percentages In a par-
tieular such area may, in two respeets, overstate a
merger’s impact. The merging firms may not actually
be ecompetitors: one may sell exclusively to purchasers
located in one part of the area and the other to com-
pletely different purchasers located in another part, in
which event the merger will not directly alter the
structure of competition in the arca® even though it
increases the acquiring firm’s percentage share of sales
in the area as a whole considerably. Even if the
merging firms ave actual competitors in an avea, fig-
ures showing their sales as a percentage of the area’s
total sales may have no competitive significance if
there are no economie barricrs (for example, in the
form of transportation costs) impeding the entry of
other sellers of the same product. The fact that a few
sellers have a large share of the sales in an area is
significant only if those sellers enjoy some competitive
advantage over those not selling there which enables
them, within a range at least, to ignore the others in
setting prices.

These considerations demonstrate the need for mar-
ket definition in a horizontal-merger ease and point
the way toward a proper legal standard to guide such
definition. We submit that where the government
relies on sales percentages as a basis for arguing that
a horizontal merger adversely changed the structure
of competition in a section of the country, it need show
only (1) that both the acquired and acquiring firm
made substantial sales to customers located in that

"It may, however, eliminate a significant potential compet-
ltor. See pp, 27-28, n. 17, infra.
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section, and (2) that there is reason to believe that
sellers whose sales were not included in the market
suffer from some disadvantage in competing with those
whose sales were included. Such a showing was made
here and establishes the prima facie validity of the
government’s sclection of Wisconsin as a proper geo-
eraphic market.

First, both Pabst and Blatz made substantial sales
to customers located in the State at the time of the
merger. Seccond, there are persuasive if not conelu-
sive indications that the sellers actually selling in the
State had a significant competitive edge over other
heer producers who might have wanted to sell there.
We base the second conclusion on, among other
things, evidence that the effective distribution of beer
requires the creation of brand allegiance which
in turn requires intensive advertising and pro-
motional efforts and the enlistment of distributors
who will be vigorous and effective 1n creating a
market for the brand in the State or local area where
penetration is desired. A firin whose brands are
unknown in an area cannot readily sell there. This
is attested by the large and stable market shares that
a few brewers have persistently enjoyed in Wiscon-
sin, and by their ahility to charge different prices in
that State from those they charge elsewhere. The
obstaeles that confront prospeetive sellers in Wis-
consin—however well entrenched such sellers may be
elsewhere—prima facie justify excluding them from,
and treating the sale of beer in Wisconsin as, a rele-
vant market for appraising the competitive effects of
this acquisition. |
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The order of our argument 1s thus as follows: (1)
Assuming Wisconsin is a proper market for pur-
poses of Section 7, a prima facie case of illegality has
been established; we put this issue first because it 1is
by far the simpler and ean be disposed of briefly and
because it helps lay the groundwork for our general
discussion of the market problem. (2) Judged by
proper standards, the government established that
Wisconsin is, at least prima facie, an appropriate
market for testing the legality of the challenged
aequisition.

1. ASSUMING THAT WISCONSIN IS A PROPER GEOGRAPHIC
MARKET FOR PURPOSES OF THIS CASE, THE GOVERN-
MENT’S EVIDENCE ESTABLISHES PRIMA FACIE THAT
THE EFFECT OF PABST’S ACQUISITION OF BLATZ MAY
BE SUBSTANTIALLY TO LESSEN COMPETITION IN THE
SALE OF BEER IN TIIAT STATE, IN VIOLATION OF SEC-
TION 7

A, THE BALES PERCENTAGES OF TIHE LEADING SELLERS OF BEEE IN
WISCONSIN MEET THE STANDARD OF FRESUMFPTIVE ILLEGALITY
OF UNITED STATES V. PHILADELPHIA NATIONAL BANK

The framers of the Antimerger Aet expressed
particular concern with what economists eall “oligop-
oly,” the condition in which most of the business of
a market is controlled by a few firms.”> Theory and
experience teach that when a market becomes highly
concentrated or oligopolistic in strueture, the inten-
sity and effectiveness of eompetition—and in par-
ticular price competition—are likely to diminish.
Each of the major sellers bulks so large in the market
that a priee cut by one cannot be ignored by the

“See, eg., S. Rep. No. 1775, 8Ist Cong., 2d Sess., p. 5;
Um.ted States v. Aluminum Co. of America, 377 U.S. 271, 280;
United States v. Philadelphia National Bank, 374 U.S. 321, 363,
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others, but must immediately be matched. Price
cutting therefore does not pay, and tends to he
avoided; ‘“parallel policies of mutual advantage, not
competition * * * cmerge.”” United States v. Alu-
mintan Co. of America, 377 U.S. 271, 280.

In the perspective of the Antimerger Act—a statute
whose dominant purpose is to prevent the creation
or aggravation -of oligopolistic conditions—the most
harmful kind of merger, obviously, i1s one that by
uniting firins which are already among the leading
sellers in the market appreciably inereases the danger
of domination hy the few. This, coupled with the
pressing need in the merger area for clear and workable
standards, led this Court in United States v. Phila-
delphia National Bank, 374 U.S. 321, to rule that a
merger is presumptively illegal when it (1) produces
a firm that has “an undue percentage share”—in the
range characteristic of oligopoly—of the relevant
market, and (2) results in ‘‘a significant increasc”
in the level of concentration in the market. 374 U.S,,
p. 363. The resulting firm in that case had a 30 per-
cent market share, and the merger increased the
aggregate share of the two leading firms one-third.
The Court held that these faets brought the merger
within its standard, Id., pp. 364-365.

On the assumption that Wisconsin is an appropri-
atc market, we think the standard of Philadelphia
Bank has been met here. In 1957, Blatz accounted
for almost 13 percent of all beer sales in Wisconsin,
which made it the leading seller there. Pabst was
number four with more than 11 percent. The four

"' The last complete year before the merger.
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largest scllers had almost 48 percent, the eight largest
65 percent, and no other seller more than 2.78 percent.
The merger produced a firm having a 24 pereent mar-
ket share, and it increased the aggregate share of the
two largest firms from 25 to 36.6 percent, the share of
the three largest from 36.5 to 48 percent, and that of
the four iargest from 48 to 58.6 percent. These faets
place the merger within the standard.

First, in terms of the inerease in coneentration pro-
duced by the merger, this is an a fortior: case for
applying the presumption of illegality. The chal-
lenged acquisition increased the aggregate market
share in Wisconsin of the two largest firms by more
than 40 percent; the corresponding figure in the bank
case was only 33 percent.

Second, although Pabst’s marlket share after the
merger (24 percent) was slightly smaller than that of
the merging companies in the bank case (30 percent),
we think it was still “undue’ under the standard of
Philadelphia DBank. The standard is qualitative.
The Court emphasized that the partieular percentages
at bar did not establish the standard’s outer bound-
aries; indeed it intimated (374 U.S,, p. 364, n. 41, and
366), and later decisions have made unmistakably
clea (see, e.g., United States v. Continental Can Co.,
378 U.S. 441, 461), that a market share as large as
thal which Pabst enjoyed as a result of acquiring
Bla would bring an acquisition within the zone of
pre: mptive illegality. If Congress’ concern with
the mpetitive dangers of oligopoly requires that in
the . -cnece of a clear showing of justification any
mer~er that palpably increases concentration in a
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market to a level plainly oligopolistic 1s, without more,
to be deemed illegal—the teaching of Philadelphiqg
Bank—then a merger that ereates a market structure
in which one firm has almost one-quarter of all sales
(almost twice what any firm previously had) and
three firms almost one-half (also a steep rise over
their pre-merger share) is unlawful. For a market so
concentrated is unlikely to display vigorous
competition.”

B. ADDITIONAL FACTORS, SUCII A8 THE S8TRONG TREND TOWARD

CONCENTRATION 1IN WIBCONSIN AND NATIONALLY, MAXE THIS
AN A FORTIORI CASE

1. Under the standard of Philadelphia Bank, the
plaintiff is not required to adduce evidence that con-
centration in the market affected by the challenged
merger was on the rise, a factor this Court has deemed
highly probative of a merger’s anti-competitive im-
pact. Brown Shoe Co. v. United States, 370 U.S. 294,
322. Nevertheless such evidence was introduced here,
and shows, for example, that between 1955 and 1961
alone, the number of beer producers in Wisconsin
declined by 30 percent (see Statement, supra, p. 4).
The trend toward concentration is not an isolated
characteristic of the Wisconsin market; it is national
in scope. In 1948 the 10 largest brewers accounted
for 33 percent of all beer sales in the United States;
by 1957, this figure was 45 percent and by 1961, 53

% Professor DBain would classify the market structure in
Wisconsin produced by the acquisition as an oligopoly of
“‘high-moderte’ concentration,” where concentration is “cer-
tainly enough to produce a substantial degree of oligopolistic

interdependence among the few largest firms.” DBain, /ndus-
trial Qrganization (1959), pp. 128-129,
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percent (GX 211, R. 346). In 1957 the four largest
brewers accounted for about 24 percent of all beer
sales and the eight largest for 39 percent; by 1964
these figures were 32 and 51 percent respectively (JX
32, R. 170; Brewing Indusiry Survey—24th Edition
(Research Co. of America, 1965), p. 106).
Against this background of rapidly rising concen-
tration, the probable anticompetitive effeets of the
challenged acquisition take on an added dimension,
~For there can be no lope that the merger’s adverse
impact upon the structure of competition will be coun-
teracted by natural economie forees pressing toward
the decentralization and dispersion of eCONOoIIiC
power; the prospect is quite the contrary. The forces
that independently of mergers are pushing the market
steadily in the direction of excessive concentration
compound the harmful effects of this merger.
The court below held that evidence of a trend
toward undue concentration is relevant only when
the trend iz shown to have resulted from prior
- mergers, rather than from normal competitive forces
with which Congress had no wish to interfere. This
,confuses two wholly different points. It is true that
“the Antimerger Act was not intended té interfere
- with normal competitive forces or to bar increases in
concentration not attributable to mergers or other
corporate acquisitions, But here a merger ts in-
- volved—a merger that artificially accentuated a
persistent trend (both in Wisconsin and in the indus-
- try as'a whole) in the direction of domination by a
handful of large producers. This merger should be

210-106-—80— 4
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judged against the background of the actual economic
conditions in the industry, and not as if they did not
exist. The distriect court’s view would nean that
the legal consequences of a merger are the same
whether it occurs in an industry or market character-
ized by a large and constant or growing number of
firms or in one where there is a marked trend toward
oligopoly. Suech a rule would not only be artificial
and unrealistic but would disregard the policy of
Section 7. The disappearance of numerous small,
local companies, whether it be through aequisitions or
through inability to compete effectively with their
large regional and national rivals, underscores the
public 1mportance of barring combinations which
eliminate as independent competitors such strong and
viable companies—like Blatz—as remain.”

2. The error of the district court’s ruling on this
question is highlighted by another highly probative
‘circumstance: whatever the prior history of this in-
dustry, Pabst’s acquisition of Blatz, it is now evident,
was the first of a series of acquisitions involving sub-
stantial beer producers.* Not only have these ae-

* The district court’s holding that the govermmnent’s evidence
of an industry-wide trend toward concentration was irrelevant
formed the principal basis for the court’s dismissal of the
complaint with respect to the national market. The error of
this holding vitiates, we submit, its ultimate conclusion that the
government had failed prima facie to establish that the merger’s
effect in the national market (which defendants conceded to be
@ proper market) brought it within the prohibition of the
statute. ' : '

** Some of these acquisitions have already been challenged by
the government:

(1) United States v. Falstaff Brewing Corp. (and Narragan-
sett Co), Civ. No. 3523 (D. R.L), filed July 13, 1965, 5 Trade
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quisitions further accelerated the national trend
toward concentration; they have removed as inde-
pendent competitive factors some of the firms most
capable of possible eventual expansion into highly
coneentrated local markets. DBy eliminating potential
competition of this character, such acquisitions have

Reg. Rep., 145,065, Talstaf, which enfered into an agreement
for the acquisition of Narraganseti, was the fourth largest brew-
ing company in the nation in 1964, with almost six percent. of
all sales. Navragansett ranks twenty-first nationally with 1.20
percent of Leer sales in the country. Tt concentrates its efforts
principally in New England, where it has its plant and where 1t
is the Jeading seller, with 21 percent of sales. Falstaff, which
sold in 32 States, wis not yet active in the New England area,
() United Stotes v. Rheingold Corp., Jacob Ruppert, et al.,
Civ. No. 65, Civ. 3372 (S.D.N.Y.}, hled November 9, 1965, 5
Trade Reg. Rep,, 945,068, Rheingold ranked 11th on a national
basis in 1964, with 3.1 percent of sales. It markets its beer in
New England and the States of New York, New Jersey, Dela-
ware and Pennsylvania; the twvo breweries it operates are in
New York and New Jersey, It is the largest seller in the New
York metropolitan area, with 16 percent of sales, and the sev-
enth largest in New England, with 6 percent of that sectior’s
sales. Ruppert, the firm Rheingold proposes to acquire, ranks
20th on a national basis with 1.6 pereent of sales, but markets
half its beer in New England and the vemaining half princi-
pally in New York and New Jersey. Tbe brewery it operates
is located in New York. It is the second largest seller in New
England, witl: 13.4 pereent. of sales, and in the New York metro-
foiitan area it accounted for more than 5 percent of sales in
964. -
 (8) United States v. Pitisburgh Brewing Co., ¢t al., Civ. No,
65-1406, {W.D. Pa.), filed December 28, 1965, 5 Trade Reg.
Rt;%p., §45,065. This case involves the propesed purchase by
Pittsburgh Brewing of a controlling interest in Duquesne Brew-
ing. Both of these firms huave their plants in Pitisburgh and
concentrate their sales in Pennsylvania, Ohio, West Virginia,
Virgmia, Maryland, New J ersey and New York., On a national
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made it even less likely that natural forees of com-
petition in the beer industry may reverse the strong
trend toward concentration that has taken hold in
Wisconsin (as it has throughout the country) and
wag materially accelerated by the challenged aequi-
sition. They may also have removed a significant
restraining effect upon oligopolistie hehavior in loeal
beer markets.”

basis, both are among the 30 leading brewers, and in Pittsburgh
and the surrounding area ranked first and second in 1964, ac-
counting together for about half of all beer sold in the area.
In the Upper Ohito Valley, they ranked second and third, ac-
counting together for 25 percent of all sales,

(4) United States v. Jos. Schlitz Brewing Company, et al.,
Civil Action No. 42127 (N.D. Calif.), filed February 19, 1964,
5 Trade Reg. Rep., 45,064, This complrint challenges the ac-
quisition by Schlitz of Burgermeister Brewing Corporation and
Schlitz’ proposed indirect scquisition of a controlling interest
in General Brewing Company, formerly The Lucky Lager
Brewing Co. of California. Schlitz, which had plants located
in Wisconsin, New York, Florida, Missouri, California and
Hawaii, is the second largest brewer in the country, with about
6.5 percent of sales. In 1961, it acquired Burgermeister, which
with less than one percent of sales on a national basis ranks
among the thirty leading sellers (JX 44, R. 182). Most of its
sales were made in California, where it had its plant and
ranked fifth, with about 8.5 percent of sales. As of 1961,
Lucky Lager was the twelfth leading seller in the United States,
with 2.51 percent of national sales. More than 60 percent of
. its total sales were made in California, where it was the top
seller with over 1§ percent ef all California sales and where it
operated two of its four breweries. Tts other two plants were
in Utah and in Washingtori.

18 Cf. United States ~v. Penn-Olin Chemical Co., 378 U.S. 138,
173-174; Beatrice Foods Co., 3 Trade Reg. Rep., {17,244
(FTC); Hines, Ejfectiveness of “Entry® by Already Estad-
lished Firms, 71 QJ. of Econ. 132 (1957); and see pp. 27-28,
n. 17, infra.
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